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FEDERAL MARITIME BOARD

No 696

FELDMAN FAMILY CLOTHING EXPORT SHIPPING CORPORATION

v

PETER BOGATY ET AL 1

i

j
Submitted Janua1 Y 90 1952 Decided Ap10il 2 1952

1

Judgment and other documents in a litigated New York case between th
parties not involving the Shipping Act 1916 as amended irrelevant and
inadmissible on complaint charging violation of sections 17 and 20 of
the Act

No other evidence in support of the complaint being offered the complaint
is dismissed for lack of proof

Jack Wasserman and Benjamin Barondess for complainant
Louis Levin for respondent

REPORT OF THE BOARD

By THE BOARD
The original complaint in this proceeding filed on March 13

1950 and the amended complaint filed on November 20 1950
named Peter Bogaty and Hudson 8hipping Co Inc respondents
Both complaints against Hudson hipping Co Inc were dis

missed by separate orders of the Board dated November 2 1950
and January 25 1951 The proceeding continued against Peter

Bogaty
The complaint as amended alleged that complainant was a

freight forwarder doing business in New York City that re

spondent Bogaty was also a fr ight forwarder subject to the

Shipping Act 1916 as amended hereinafter referred to as the
Act and that complainant in 1949 shipped to respondent in
Poland over 2 000 gift packages which complainant had received

through travel agents and other persons in the United States
for delivery to various consignees throughout Poland The com

plaint charged 1 that respondent refused and neglected to

1Hudson Shipping Co Inc

4F M B



2 FEDERAL MARITIME BOARD

deliver many of the packages in accordance with its written

contract with complainant to do so 2 that respondent declined

to deliver to complainant the Polish consignees receipts for such

of the packages as were delivered 3 that respondent returned
to the United States and was soliciting complainant s customers

and agents by unfair methods and 4 that respondent by mis

representations to complainant s customers and agents and by
unfair solicitation of complainant s customers was conspiring to

drive complainant out of business The complaint alleged that

respondent s conduct as described resulted in the disclosure of

confidential information and was an unfair practice in violation

of sections 17 and 20 of the Act The complaint demanded repara

tion in the sum of 100 000 for damage to complainant s business

and reputation and an order requiring respondent to cease and

desist from the violations of the Act as described and to put into

force and apply such rates and practices as the Board might
determine to be lawful

Respondent s answer while not denying that the packages had

been shipped to respondent in Poland denied that respondent
was subject to the Act and denied all the allegations charging
violations As separate defenses it alleged 1 that respondent
was not licensed by the Maritime Commission and was therefore

not subject to the jurisdiction of the Commission now the

Board 2 that prior to the filing of the complaint in this case

complainant had instituted a suit against respondent in the

Supreme Court of the State of New York setting forth a similar

and identical cause of action and that such suit was pending
and 3 that the contract between the parties had been fulfilled

by respondent and has expired
At the hearing before the examiner held in New York on

October 4 1951 it was shown that the proceedings in the

Supreme Court of New York between the parties were of an

equitable nature and had resulted in a decision and judgment

for the plaintiff At the examiner s hearing complainant s coun

sel produced no witnesses nor did he account for their absence

Instead he offered certain documents as the only evidence in

support of the complaint These were 1 a certified copy of the

decision of the Supreme Court of New York dated December 4

1950 2 a certified copy of the judgment of the Supreme Court

of New York entered December 26 1950 both in the case of

Feldman Family Clothing Export Shipping Corp the com

plainant here v Peter Bogaty the defendant here and Hudson

4F M B
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FELDMAN FAMILY CLOTHING ETC V PETER BOGATY 3

shipping Co Inc 3 10 original exhibits each bearing a court

stamp showing their introduction in evidence in the same case

and 4 a volume of 209 type written pages purporting to be a

transcript of the testimony in the New York case before Judge

Samuel H Hofstadter given on September 19 1950 bearing

no verification or certification whatever Complainant s counsel

urged that the basic facts necessary to prove complainant s case

before the examiner were before the New York court and that

on the principle of res judicata the final determination of the

court favorable to complainant was proof of the facts alleged
in the complaint before the examiner Respondent objected to

the introduction of all the documents pointing out that the judg
ment of the New York court was entered some time after the

serving of the complaint in these proceedings and therefore

was not and could not have been the basis Of the complaint before

the Board The examiner excluded the documents pointing out

that to sustain a plea of res judicata it was essential among other

things either that the cause of action be the same or that the

identical point had been decided and that this was not shown to

be the fact in this case No further evidence was offered and

accordingly the examiner recommended that the complaint be

dismissed

Exceptions to the examiner s recommended decision were filed

by complainant and the case was submitted on complainant s

brief without oral argument on January 30 1952

The Board on February 27 1952 entered an order pointing
out that complainant had failed to deliver to the examiner the

documentary evidence which it relied on for inclusion in the

record before the Board and directing hat complainant should

have thirty days within which to file with the Secretary of the

Board The four items of documentary evidence above referred

to were filed and are now in the record

We agree with the examiner that the complaint must be dis

missed

The complaint charges violation of sections 17 and 20 of the

Act The parts of these sections so far as they apply to a freight
forwarder are as follows

Sec 17 Every such carrier and every other person subject to

this act shall establish observe and enforce just and reasonable regulations
and practices relating to or connected with the receiving handling storing
or delivering of property Whenever the board finds that any such regulation
or practice is unjust or unreasonable it may determine prescribe and order
enforced a just and reasonable regulation or practice

4 F M B
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4 FEDERAL MARITIME BOARD

Sec 20 That it shall be unlawful for any other person sub
ject to this Act If II knowingly to disclose to or permit to be acquired
by any person other than the shipper or consignee without the consent If
such shipper or consignee any information concerning the nature kind quan
tity destination consignee or routing of any property tendered or delivered
to such other person subject to this act for transportation
which information may be used to the detriment or prejudice of such shipper
or consignee or which may improperly disclose his business transactions
to a competitor or which may be used to the detriment or prejudice of any
carrier

The mere st tement of a violation in a complaint is not proof
of such violation A regulatory order of the Board may be issued

only if supported by proof The production of proof before the
examiners of this Board is regulated by the Board s rules Sec
tion 201121 of these rules provides that rules of evidence in civil

proceedings in courts of the United States shall be generally
applied and may be relaxed wh re the ends of justice will be
better served by so doing The right to offer oral and documen
tary evidence is preserved and all parties are entitled to such
cross examination as may be required for the full disclosure of
facts

Considering first the transcript of the testimony of Mr
Herman Feldman and Mr Peter Bogaty taken before Judge
Hofstadter in the Supreme Court of New York this was as above
indicated neither verified nor certified Objection to the transcript
was not made on that ground and under our rules need not
have been excluded for that reason alone Ordinarily the written

transcript of testimony of witnesses at a prior trial is not ad
missible in a later proceeding primarily because cross examina
tion of the witnesses on the issues of the second trial cannot
then be had It is only when there is preliminary proof that the
parties and issues of the earlier trial are substantially the same

as in the later proceeding and that the witnesses who earlier
testified are at the time of the second trial unavailable on aCCbunt
of death insanity mental incompetence being beyond the seas

or kept away by the contrivance of the opposing party that the

transcript of their former testimony is admissible See Wigmo1 e

on Evidence sections 1398 1402 1414 and 1415 Greenleaf on

Evidence section 163 There was no proof or even any statement
of counsel in this case that either witness Feldman or witness
Bogaty was unavailable to testify and accordingly the tran
script was not a legally acceptable substitute for the witnesses
themselves What is said with regard to the inadmissibility of
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the transcript of prior testimony of Messrs Feldman and Bogaty

is also applicable to the ten exhibits which were offered in evidence

in the New York case in connection with the testimony of those

witnesses these exhibits being for the most part letters of Peter

Bogaty to various Polish shippers in New York City Their

relevance and identity were dependent upon the excluded tran

script of the earlier trial

We next carefully consider the decision and the judgment of

the New York court offered in evidence to ascertain whether

these documents supply proof of the alleged violations of the

Shipping Act

The decision of the New York court as submitted to us refers

to receipts from Polish consignees for packages delivered to them
and directs respondent Bogaty to deliver these receipts to the

plaintiff Feldman Family Clothing Export Shipping Corpora
tion for distribution to its American shipping customers The

decision also refers to mutual claims of the plaintiff and respond
ent and orders a court accounting between them but directs

that the accounting shall not include any such item as loss of

business by plaintiff or damage to its business by reason of re

spondent s withholding of consignees receipts
The judgment or decree of the New York court contains seven

paragraphs which may be summarized as follows

1 Directs respondent Bogaty to deliver to plaintiff the consignees receipts

2 Directs plaintiff to deliver these receipts to its consignor customers

3 Permits respondent Bogaty to make photostatic copies of the receipts
4 Directs an accounting between the parties as provided in the decision
5 Permanently restrains Bogaty

a From attempting to ascertain from plaintiff s customers the identity
of the collecting agents used or employed by plaintiff and

b From soliciting the business of plaintiff s customers whose names

were not obtained from defendant Bogaty s written lists and from making

any derogatory statements to any of plaintiff s customers about plaintiff or

its busine ss methods
6 Dimisses the complaint against defendant Hudson Shipping Co Inc

and
7 Awards costs to plaintiff against defendant Bogaty

A careful reading of the New York decision and judgment
shows that certain relief was granted to complainant but fails

to disclose the adjudication of facts as between complainant and

respondentcertainly not the adjudication that respondent was

guilty of violating the Shipping Act 1916 as amended The

New York case raised different issues from those before us

Complainant s counsel when appearing before us in November
4 F M B
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1950 stated frankly that the issues before this Board were not

the same as the issues before the New York court saying Record

p 21

I wish to point out as I pointed out before that the issues are not identical
with the New York suit

In fact if the issues in the New York case had been the same

issues that are now before us that is whether there has been

a violation of the Act the New York court would not have been
in a position to proceed to a final judgment until our primary
jurisdiction had first been exercised U S Navigation Co v

Cunard Steam8hip Co 284 U S 474
Plaintiff s attorney in offering these court documents to prove

its case stated Record pp 33 and 34

I am relying upon the doctrine of res adjudicata definitely I am

And the principle I take it of res adjudicata that is of a determination
by a court of competent jurisdiction at this stage doesn t require a citation
of cases It is a rule of universal application throughout all courts

The issues before us being different from the issues in the
New York case it is clear that the decision and judgment in
that case cannot have the effect of a pre judgment of the case

before us The principal of 1 es adjudicata is not applicable The
examiner was correct in deciding that the judgment and other
documents in the New York case were not relevant evidence on

the issues to be decided by us and properly excluded them Since
complainant offered no other evidence its case must be dismissed
for lack of proof An appropriate order will be entered

4 F M B



ORDER

At a Session of the FEDERAL MARITIME BOARD held at its

office in Washington D C on the 2nd day of April A D 1952

No 696

FELDMAN FAMILY CLOTHING EXPORT SHIPPING CORPORATION

v

PETER BOGATY ET AL I1

This case being at issue upon complaint and answer on file and

having been duly heard and submitted by the parties and full

investigation cf the matters and things involved having been
had and the Board on the date hereof having made and entered
of record a report stating its conclusions decision and findings
thereon which report is hereby referred to and made a part
hereof

It is ordeTed That the complaint be and it is hereby dismissed

By the Board

Sgd A J WILLIAMS

Secretary
4 F M B
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No S 18

IN THE MATTER OJ THE ApPLICATION OF PACIFIC TRANSPORT LINES

INC FOR OPJmATING DIFFERENTIAL SUBSIDY TRADE ROUTE 29

SERVICE 2 UNDER TITLE VI MERCHANT MARINE ACT 1936

No S 19

IN THE MATTER OF THE ApPLICATION OF P ACIFIC FAR EAST LINE INC

FOR OPERATING DIFFEUENTIAL SUBSIDY TRADE ROUTE 29 SERVICE 2

UNDER TITLE VI MERCHANT MARINE ACT 1936

Subl11itted December 18 1951 Decided April 8 195

Applicants Pacific Transport Lines Inc and Pacific Far East Line Inc are

operating existing services on Service 2 of rrade Route No 29 within the

meaning of section 605 c of the Merchant Marine Act 1936

The effect of the granting of operating differential subsidy contracts to both of

the applkants to the extent of their operations on Service 2 of Trade Route

No 29 at the time of the filing of their applications would not be to give

undue advantage or be unduly prejudicial as between citizens of the United

States in the operation of vessels on the route

The provisions of section 605 c of the Act do not interpose a bar to the granting
of operating differential subsidy contracts to both of the applicants for the

operation of cargo yessels on Senice 2 of Trade Route 29 to the extent of

their operatill1s thereon at the time of the filing of their applications
All further questions which may arise under this or other sections of the Act

are expressly resened for future determination

James L Adams and John F Porter for Pacific Transport Lines

Inc

lVilliam Radnel and Odelll o1niners for Pacific Far East Line Inc

Ohalmel s G Gl thann Glal ence G 4 1 Ol se Robel t B AIaclcenzie

Leonard G Ja1nes Reginald S Laughlin and Willis R De1ning for

American President Lines Ltd Wm I Denning Eall O Walck

Edward P Cotter and Paul H ft1atson for States Steamship Com

4 F M B 7
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pany John Tilney Oarpente1 for States Marine Corporation and

Thomas F Lynch A E King A E Blake and John J Jacobs for

Isthmian Steamship Company interveners

John Ambler Albert E Stephan and L W Ha1 t1nan for American

Mail Line Ltd am iC1JS curiae

Pald D pJJge Jr John Mason George F Galland and Josel h A
Klausner for the Board

REPORT o THE BOARD

This proceeding concerns the appliea tion of Pacific Transport Lines
Inc filed on June 27 1949 and the application of Pacific Far East
Line Inc filed on October 12 1949 for operating differential sub
sidies under Title VI of the Merchant Marine Act 1936 as amended
both applicants s eking subsidies for operations to be performed on

Service 2 of Tr de Route No 29 Pursuant to the provisions of
sections 605 c and 805 a of the 1erchant Marine Act 1936 as

amended hereinafter referred to as the Act hearings were held
before the chief examiner on a consolidated record at various times
between December 6 1949 and August 8 1950 at Washington D C
and San Francisco Calif

Pacific Transport Lines Inc hereinafter referred to as PTL and
Pacific Far East Line Inc hereinafter referred to as PFEL each
intervened in the proceeding involving the other s application
American President Lines Ltd hereinafter referred to as APL
States Steamship Company hereinafter referred to as states Amer
ican Mail Line Ltd hereinafter referred to as AML States Ma
rine Corporation and Isthmian Steamship Company intervened gen
erally in opposition to both applications Of the interveners
however only APL and States produced testimony in opposition to
the applications

Service 2 ofTrade Route No 29 hereinafter sometimes referred to
as the route is described in the report of the Maritime Commission
on Essential Foreign Trade Routes of the American Merchant Marine
as follows

Freight Service
Itinerar Between the California ports of Los Angeles and San Francisco and

Yokohama Osaka Kobe other Japanese ports as traffic offers Shanghai other
North China ports and ports in Manchuria and Korea as traffic offers Hong
Kong Manila Philippine Islands outports French Indo China and Siam as

traffic offers with privilege of calls at ports of U S S R in Asia
Sailing Frequency 2426 sailings per year
Number and Type of Ships 5 C3 type freighters

PTL seeks a subsidy for from 26 to 32 sailings yearly for its 5

4 F M B



PAC TRANSP LINES INC SUBSIDY ROUTE 29 9

owned vessels 4 C 3 and 1 Victory type with calls at Guam and

Honolulu PFELseeks a subsidy for from 47 to 57 sailings yearly for

its 5 owned C2 type vessels and for 5 or 6 vessels as determined by
the Board to be acquired if subsidized with calls at Guam 1idway

ake and Trust Territories The examiner found at the outset

and we agree that the issues raised under section 805 a of the Act

for request to serve the above mentioned off route areas with the

exception of Hawaii and the Trust Territories were settled by the

Maritime Administrator in Docket No S 20 3 M A 450 where he

ruled that steamship service between the continental United States

and Guam Midway and Take was not domestic intercoastal or

coastwise service within the meaning of section 805 a
l

The present proceeding is thus limited to the determinations which

the Board is required to make upon relevant issues arising under
section 605 c of the Act which section provides as follows

1 No contract shall be made under this title with respect to a vessel to be

cperated on a service route or line served by citizens of the United States

which would be in addition to the existing service or services unless the Com

mission shall determine after proper hearing of all parties that the service
already provided by vessels of United States registry in such service route

or line is inadequate and that in the accomplishment of the purposes and

pOlicy of this Act additional vessels should be operated thereon and
2 no contract shall be made with respect to a vessel operated or to be

operated in a service route or line served by two or more citizens of the

United States with vessels of United States registry if the Commission shall

determine the effect of such a contract would be to give undue advantage or be

unduly prejudicial as between citizens of the United States in the operation
of vessels in competitive services routes or lines unless following public
hearing due notice of which shall be given to each line serving the route the

Commission shall find that it is necessary to enter into such contract in order

to provide adequate service by vessels of United States registry The Commis
sion in determining for the purposes of tbis section whether services are

competitive shal l take into consideration tbe type size and speed of the
vessels employed whether passenger or cargo or combination passenger and

cargo vessels the ports or ranges between which they run the character of

cargo carried and such other facts as it may deem proper Numbering and

paragraphing supplied

Both of the present applicants have maintained regular berth
services on the route since 1946 In 1949 PTL made 26 outbound

1The original application of PTL was amended to include permission to call at Hawaii
but no action was taken to expand the section 80a issues to include Hawaii or to give
notice thereof in the Federal Register The ruling of the Administrator in Docket No
8 20 does not apply to Hawaii Puerto Rico or Alaska Before permission can be granted
to any subsidized operator to serve Hawaii it wlll be required that such intention be pub
lished in the Federal Register giving any interested party the opportunity for a public
hearing under section 805 a of the Act The ruling of the Administrator also does not

expressly include the Trust Territories the question thus raised with respect to this
off route area wlll be reserved for the Administrator s final determination

4 F M B
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sailings with its 5 owned vessels and 5 such sailings with a chartered
vessel which has been redelivered PTL has had a yearly average
of 26 outbound sailings during the years 1947 through 1949 In 1949

PFEL made 58 outbound sailings with its 5 owned vessels and 6

privately chartered vessels PFEL has maintained a yearly average
of 58 outbound sailings during the years 1947 through 1949 2

The examiner has found in his recommended decision which was

served on August 30 1951 that 1 PFEL is not operating an exist

ing service on the route as to its chartered vessels and as to such

vessels is required to establish the inadequacy ofother United States

flag services 2 both PTL and PFEL are existing operators as

to their own vessels and to this extent are not required to establish

inadequacy of service provided by other United States flag operators
3 existing service other than that of PFEL is inadequate to the

extent of capacity for 200 000 long tons and additional vessels should

be operated on the route to provide such capacity 3 and 4 the

granting of the applications under consideration insofar as consist

ent with the findings as to adequacy would not give undue advanl1ge
or would not be unduly prejudicial as between citizens of the United

States operating on the route Various exceptions which will be

considered below were filed to the examiner s recommended decision

by PFEL APL States and A 1L PTL filed a memorandum sub

stantially in support of but partially in exception to the examiner s

recommended decision Oral argument on exceptions washad before

the Board on December 17 and 18 1951 4 at which counsel for the
above parties and counsel for the Board were heard
It is contended especially by PTL and it has been found by the

examiner that PFEL does not have the status of an existing operator
3 During 1950 and 1951 the records of the Maritime Administration show that the out

bound sailings of both PTL and PFEL equalled or exceeded their 1949 outbound sailings
on the route

This conclusion In the recommended decision of the examiner is premised on the follow
ing findings which he made 1 that during the period of any proposed subsidy contract

outbound commercial liner traffic on the route will approximate 1 350 000 long tons per

year 2 that a proper goal for United States flag participation in the outbound movement

of commercial liner traffic on the route is 67 percent and 3 that the lifting capacity
of United States flag vessels available for Trade Route No 29 cargo other than those of

PFEL will avproximate 711 000 long tons The figure of 200 000 isthe difference between

911 000 tons 67 percent of 1 350 000 and 711 000 tons the lifting capacity of lines
other than PFEL The latter figure is the sum of the lifting capacity assigned by the
examiner to the respective fleets of PTL and APL 249 000 for PTIJ and 299 000 for APL
at 85 percent capacity plus actual carryings of other United States flag lines of outbound
commercial and military cargo in 1949 244 000 The examiner estimated that 200 000
tons could be accommodated by approximately 35 outbound sailings with seven vessels

Oral argument before the Board was originally scheduled and begun in San Francisco
on October 22 1951 but was unfortunately interrupted by the untimely death of counsel

for one of the applicants Argument before the Board in the proceeding at San Francisco

was adjourned at the request of applicants and argument de novo was had before the

Board inWashington
4 F M B
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under section 605 C as to more than its fiye owned vessels which

were operated on the route at the time its application was tiled and
that consequently in order to obtain a subsidy for more than its

owned vessels PFEL has the burden of showing that the service

already provided by existing United States flag vessels is inadequate
The examiner states that although PFEL is a substantial operator
and has demonstrated ability to get business the failure of PFEL

in three years of operations to purchase sufficient additional tonnage
to handle its business suggests that the capital risk involved out

weighed the prospect of successfully conducting and maintaining the
business on the existing scale He reasons that although this may
have been prudent management on the part of PFEL

in a contest with those who have taken the risk the latter at least should have

the opportunity to rebut any claim that their services are inadequate

We believe that the word service as used in section 605 c is
used broadly to cover the entire scope of an operation and could in
clude chartered as well as owned vessels This interpretation is con

sistent with the use of the word service as it appears in sections 211

215 501 606 and 608 of the Act There appears to be no substantial

reason why we should under section 605 c construe the phrase
existing service as meaning only a service maintained with owned

vessels The term service embraces much more than vessels it
includes the scope regularity and probable permanency of the opera
tion the route covered the traffic handled the support given by the

shipping public and other factors which concern the bona fide char
acter of the operation This conclusion is buttressed by the fact
that under section 708 of the Act we have express discretion to grant
operating differential subsidy if necessary to a charterer of Govern
ment owned vessels under Title VIIof the Act

upon the same terms and conditions and subject to the same limitations and

restrictions where applicable as are elsewhe1 e povide l in this Act with respect
to pay ents of Sllch subsidies to operat01 s of privately otoned vessels Em

phasis added

Under this latter section it seems clear that the Board is authorized
to determine that the charterer of Government owned vessels under
Title VII of the Act is operating an existing service within the

meaning of section 605 c it does not appear that different con

siderations for the purposes of section 605 c should be applicable
to the charterer of privately owned vessels

PF L has stated that should its present application be approved
it will purchase vessels to replace chartered vessels presently being
operated by it on the route Vessel mvnership is a matter which we

4 F lf B
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must eventually consider under section 601 a and other apposite
sections of the Act but it is not germane to our present inquiry as

to whether PFEL is operating an existing service on the route We
conclude therefore that both PTL and PFEL are operating exist

ing servcies on the route within the meaning of section 605 c to the

extent of their operations thereon at the time of filing of their appli
cations and consequently our further consideration herein will be

limited to the second part of thatsection

We accordingly proceed to determine as an initialquestion under the

second part of section 605 c whether the effect of the granting of a

subs dy to either or both of the present applicants would be to give
undue advantage or would be unduly prejudicial as between citizens

of the United States in the operation of vessels in eompetitive serv

ices routes or lines

As already stated each applicant intervened in the proceeding in

volving the other s application and contends generally that the grant
ing of a subsidy to the other and a denial of a subsidy to it would

be unduly prejudicial to it PFEL also contends that it would be

unduly prejudiced if both applicants were granted a subsidy but only
as to their owned vessels PTL on the other hand contends that it

would be unduly prejudiced if a subsidy should be granted PFEL

in excess of the latter s owned vessels Interveners APL States
Marine and Isthmian contend that the granting of a subsidy to either
or both applicants would be unduly prejudicial as to their operations
on the route A IL while not opposing either of the present appli
cations contends that lection 605 c requires the Board in any event

to find that the service presently offered by United States flag vessels

on the route is inadequate before any additional subsidy can be

awarded

Inaddition to the present applicants eight other United States flag
lines furnish service to various ports on the route but only PTL

PFEL and APL comprehensively and regularly serve the whole route

as set forth in the trade route descriptions The combined carry

ings of the latter three lines on the route in 1949 were 59 percent
of the total commercial liner cargo the combined carryings of other

United States flag operators amounted to 12 percent
APL is the only presently subsidized operator on the route and It

operates thereon with five owned freighters providing from 24 to 26

subsidized sailings yearly Since APL is subsidized it has the obliga
tion to serve the full route as above described and it is definitely com

petitive with the applicants within the meaning of section 605 c

No United States flag operator on the route other than applicants
4 F M B
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and APL offers a service which is in general conformity with the

description of the route AML operates a subsidized service on Trade

Route No 30 and in connection therewith provides inbound service

to California from some Trade Route No 29 ports The operations
of AML however are devoted primarily to serving United States

ports outside the latter route The primary operations ofStates have

been from the Pacific Northwest on Trade Route No 30 States first

advertised its commercial outbound Trade Route No 29 berth service

in 1948 mainly to acquire an allocation of military cargo moving
over a portion of the route The direct outbound sailings of States

are divided between ports in California and ports in the Pacfic North

west the inbound sailings of States return directly to the Pacific
Northwest and then proceed to California for delivery of cargo if

any destined for that area Isthmian operates only on the southern

portion of the route This company during its 1949 operation on

the route served only the Philippines JIong Kong French Indo

China and Siam In 1949 Isthmian had 24 outbound sailings from

California ports but such sailings originated at Atlantic ports In

the same year Isthmian made 10 inbound sailings to California which

sailings terminated at Atlantic destinations States Marine s opera
tions Ol iginate at Atlantic or Gulf ports calling as cargo offers at

ports in California and in the Pacific Northwest its operations are

primarily to Japan and secondarily to the Philippines States Marine

carried no inbound cargo to California in 1949 The remaining
United States flag operators American Hawaiian Steamship Com

pany Isbrandtsen and Sudden Christenson Inc did not intervene

in this proceeding
The table below shows the 1949 commercial and military carryings

of United States flag operators on the route exclusive of PTL PFEL

APL and Isbrandtsen the carryings of Isbrandtsen have not been

shown since they are not disclosed clearly in the record and re not

great enough to be material Because the evidence presented does

not disclose the separate carryings ofAmerican Hawaiian and Sudden
Christenson the carryings of these operators have been combined

4 F M B
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TABLE I Liner cargo carrying inthousands of long tons and sailings in 1949
on Trade Route No 29 of United States flag lines other than PTL PFEt
4PL and Isb1 andtsen

Outbound Inbound

Com
Per

mercial
cent of

and
Trade

mili
R te

tary
cargo 1

Per Per
cent of cent of

m ci 1
Sailings

m ci 1 Sailings

29 29

cargo 1 cargo 1

Isthmian u u u u u u 30

States Marine u u 68
States hn u u u 89

57

American MaiL u 0

22 0
21 37

53 52

38

o

30
31

37

19

o

22
24
52

24 5
40 0
25 0 6

21 3

o 26 4

6 10
6

15

13

9

TotaL h u

Percent of total Trade
Route 29 cargo u

244 m m 127 117 110 35 53

20 m m 28 5 14 8 uu um 7 4 u u

1 Percentage of Trade Route 29 cargo of the type indicated in the column immediately preceding to the

total cargo of this type carried by the vessels of each line operating on the route

This tabulation reveals either 1 a concentration onoutbound cargo
to the vintual exclusion of inbound cargo or vice versa 2 a pre
domInance of military cargo or 3 the relatively small percentage
of Trade Route No 29 cargo carried by those lines serving ports in

the Atlantic and Gulf

In determining whether services are competitive within the mean

ing of section 605 c it is provided that the Board shall take into

consideration

the type size and speed of the vessels employed whether passenger or cargo

or combination passenger and cargo Vessels the ports or ranges between which

theJJ run the character of cargo carried and such other facts as it may deem

proper Emphasis supplied

In administering the operating differential subsidy program pro
vided in Title VI of the Act an underlying consideration must be

the execution of the Act s primary purpose as expressed in the

preamble which is

To further the development and maintenance of an adequate and well balanced
American merchant marine to promote the commerce of the United States
to aid in the national defense

We must also consider the major Congressional declaration of policy
as expressed in section 101 of the Act which is

that the United States shall have a merchant marine sufficient to carry

its domestic water borne commerce anl a substantial portion of the water

borne export and import foreign commerce of the United States and to Irovide

shipping service on all routes essential for matintaining the flow of such domestic

and foreign water borne commerce at tll times Emphasis supplied
4 F M B
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We believe therefore that the standing of an intervening operator in

any claim of undue prejudice or advantage under section 605 c is

diminished to the extent that it does not offer a direct and regular
service in general conformity to the route as a whole

Our responsibilities relating to this route which are a subsidiary
but necessary part of our larger responsibility to effectuate the pur

poses of the Act cannot be effectively discharged by disqualifying
an applicant which regularly and comprehensively serves the entire

route solely to protect those operators which serve only such portions
thereof as suit their preference or whicl1 observe such itineraries and

schedules as shifting requirements in the trade may dictate The

Senate Committee on Commerce 75th Congress 3d Session has stated

in Report No 1618 that the whole subsidy system is designed to pre
serveand expand an industry demanded in the interest of our national

welfare and not to provide aid for the benefit of the shipowner
An applicant for an operaLlng differential subsidy agrees that it will

assume the obligation to restrict its operations to the route for which

the subsidy is granted and to serve the requirements of the whole

route The participation of United States flag vessels on the route

involved is thus insured a reasonable expectancy of long range

permanency As we have recently stated in U S Lines CO Subsidy
R01de 8 3 F M B 713

A subsidy under such circumstances is thus no more than a fairallowance for the

necessary reshiction and will not give to the applicant undue advantage as

compared with the interveners who are now and will hereafter be free to seek

higher voyage revenues because of freedom from such restriction

The question of undue prejudice or advantage in so far as United

States flag operators on the route other than APL and the two appli
cants are concerned must be judged in the light of the above con

siderations Although it may be admitted that the granting of

subsidies to the present applicants for their operations on the route

may give them an economic advantage over these other United States

flag operators to the extellt that they are competing on certain seg
ments thereof we believe that the resulting prejudice if any suffered

by these operators which cover only part of the route would not be

undue within the meaning of section 605 c of the Act

Considering now the position of APL on the route the following
table discloses inter alia the total liner cargo carryings both com

mercial and military and the number of sailings on the route for the

years 1938 1947 1948 and 1949 respectively
4 F M B
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TABLE n Liner cargo ca1 ryings commercial and milita1y and sailings on

Trade Route 29 tholtsands of long tons

Commer
Com mer

Percent Sailings Total

Mr Military cial
c i

co

i
er

sailings

1988

Total United States and foreign uu u u u

United States
lincs

u u u hu h UU U hu

Foreign
lines

h h h u

APL u u u u n u u h

Other United States lines u u u U h U un

1947

Total United States and foreign h 460 051 511

United States lines m uu h

Foreign lines
U U hU h

h

186
325

460
o

958 00 602 00

234
724
161

73

24 63 10
76 539 90

7 Uh u

7 uu uu u

677 0000

726
325

69
31

481
96

71
29

1948

Total United States and foreign 1 362 317 1 045 100 674 100

United States Iinesmh U hU U UUu 1 034202 31071 3 2205 391 425222 6337Foreign Iinesu u u u

1949

Total United States and foreignu u

United States lines m h u uuuh

Foreign
lines

u u u Uh U U u

APL and applicantsuuuh h u u

Other United States lines u
u

uh

APL
All services UU

h
U

U

l rade Route 29 freight uh u u u

PTL
u h U U UU h U u

PFEL
Total u U U h U h

Reefer U n u u U hn u u

Freighter

707 445 1 262 100 920

1 345 445 900 71 6 0
362 0 362 29 310
067 319 748 59 447
279 27 152 12 63

349
216
244

474
64

310

66
59

112

14
109

32

283
157
132

22
12
11

156
58
62

229
114
115

100

66
34
48
18

17
6
6

25
12
13

33 3
55

278

26
4

22

It will be observed from the above table that United States flag
participation in liner c9mmercial traffic has increased from about

24 percent in 1938 to approximately 71 percent in 1949 There has

also been a substantial improvement in the position or APL over its

prewar participation In 1938 APL carried approximately 17 per
cent of the total cargo moving over the route whereas it carried

224 percent in 1949 Tje total commercial carryings of APL have

increased from 161 000 tons in 1938 to 283 000 tons in 1949 The

record also shows that APL operated on the route at more than

90 percent capacity outbound in 1949 while for the same period
PTL operated at 73 percent and PFEL at 87 percent capacity The

record further discloses that there are seasonal fluctuations in cargo

offerings and the examiner has found that there is an over all 15

percent unused space factor that must be taken into account in evaluat

ing outbound utilization statistics for the route PFEL contends
4 F MB
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that the foregoing utilization figures demonstrate that the trade was

not over tonnaged in 1949
APL is receiving subsidy and derives therefrom certain long range

benefits It would appear therefore that APL has a greater burden
is proving undue prejudice under section 605 c than would a non

nbsidized operator were there one in this case which regularly and

comprehensively served the route as a whqle
Although a lllore exhaustive examination will be necessary under

other sections of the Act we take an optimistic view of the pro
spective traffic movement on the route in view of the industrial growth
of California and the other areas which its ports serve and of the

present trend of economic recovery in Japan the Philippine Islands
and other countries on the route For example the military cargo
shown in the above table includes all types of cargo that is transported
under military jurisdiction A considerable amount of such cargo
which includes civilian foodstuffs and commercial products will con

tinue to move in normal times after the abandonment of military
interest or con rol

The evidence discloses that APL has operated profitably on the
route and has been holding its own vith substantial success since the
entry of applicants into the trade notwithstanding that applicants
have secured more than one third of the total traffic moving over

the route The record is clear that on the basis of its 1949 operation
APL alone could not have handled with its then existing service the
outbound traffic of either or both applicants in addition to its own

traffic 5 The evidence is not convincing that the granting of either
or both of the present applications would adversely affect APL s

relative position on the route

APL contends that if additional vessels should be required on

the route it will furnish them 6 Vhether there is undue prejudice
and advantage under section 605 c must depend on the existing
service of the interveners as well as that of applicants We do not

regard an offer to supply additional vessels if needed in the future
as bearing on the question of undue prejudice or advantage as

between citizens of the United States in the operation of vessels in

IS PTL and PFEL combined carried 34 percent of the outbound liner dry cargo moving
over the route with 89 sailings APLs transpacific freighter senice carried 13 percent of
such cargo with 27 sailings In order to handle the cargo moved by applicants in 1949
excluding cargo on PFEL s reefer ships APL would have had to supply space for 421 000
tons of additional outbound commercial and militanT cargo 229 000 tons for PFEL plus
192 000 tons for PTL or for 27S OOO tons of additional outbound commercial cargo

197 000 tons for PFEL plus 81 000 tons for PTL The latter figure alone exceeds APLa

transpacific freighter carryings of outbound commercial cargo by 174 0001 tons
e States also contended that ft would furnish additional vessels if traffic on the rout

8hould warrant

4 F M B

688 650 0 63 3



18 FE DERAL MARITIME BOARD

competitive services routes or lines Emphasis added

Neither a su idized nor a nonsubsidized operator is entitled under

section 605 c to assert a claim of undue prejudice to a prospective
but nonexisting operation

Applicants content that APL s offer to expand its service must be
considered in light of the fact that APL itself has r cently requested
the Board for permission to increase its service in order to provide
from 47 to 57 subsidized voyages on the rOte4 The implication per
h ps arises that APL considers it has the primary responsibility for

maintaining and developing the vast commerce on the route and that

APL indirectly attacks the Board s power to grant multiple subsidies

on a single route so long as the exisiting subsidized operator is willing
to expand its service The Maritime Commission in its first report on

a subsidy application in 1938 Docket No 81 Am Sou Afric Line

IJUJ Subsidry S andE Africa 3 U S M Q 277 1938 rejected both

of these contentions The Commission stated that plenary pow r to

grant dual and multiple subsidies is expressly conferred upon the

Commission by section 605 c subject only to the limitations

therein stated The language of the section is too clear in this regard
to require further elaboration The Commission also stated that

The Act neither by definition nor implioation invests a subsidy con

tra ct with the legal effect of an exclusive franchise We concur

in that view

Inlight of all the foregoing we conclude that the granting of ither

or both of the present appljcations will not result i undue prejudice
as gainst APL

The above considerations set forth with respect to APL are not

necessarily determinative of the qliestioIof Undue prejudice and

advantage as between the applicants Both applicants and APL have

operated profitably on the route with comparativelylittle free space

during the test year 1949 and it appears that neither applicant has

the ability to carryall or a substantial portion of the cargo being
carried by the other Itmay be however that the granting of a sub

sidy to one of the applicants and the denial of a subsidy to the other

might result in undue prejudice to the latter operator so long as it

continues its comprehensive and regular service on theroute as a whole

We conclude on the basis of the present record that the granting of
subsidies to both PTL and PFEL to the extent of their operations
on the route at the time the applications were filed would not unduly
prejudice either operator We leave open the question of the undue

prejudice which might result as between applicants if one of them

should fail to qualify f9r a subsidy under other sections of the Act
4 F M B
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and the possible question of the necessity of entering into a subsidy
contract with the qualifying applicant in order to provide adequate
service

Both A 1L and APL urge that the Board in any event must decide

under section 605 c whether a subsidy is necessary to provide ade

quate United States flag service AlfL has submitted briefs in which

the legislative history of the section has been e tensively collated and

expounded We believe the wording of the Act is clear that except
where section 605 c makes adequacy of United States flag service an

issue viz where the applicant seeks to establish a service not in exist
ence or where the Board finds that the prospective subsidy contract
would be unduly advantageous or prejudicial no finding need be

made on this question under this section The question of adequacy
of United States flag service under the second part of section 605

c thus is not reached unless the Board finds that the granting of
the application would result in undue prejudice or advantage We
have carefully considered the interpretation of section 605 c that
has been urged by Al1L and APL and believe that the legislative his

tory of the section does not lend cogent support to a contrary con

struction to that taken above

Al1L and APL argue that prior to the Commission s report in
P A B Line Inc Subsidy Route tB4 3 U S M C 357 1948 see

tion 605 c had been interpreted to require that the applicant provE
that a subsidy was necessary to maintain adequate United States flag
service on the route involved In support of this contention AML
and APL cite the report of the Maritime Commission in Bloomfield
S S Oo S1tbsidy Route 15B 3 U S 11 C 299 1946 where both
Bloomfield and Lykes were applying for subsidies on the same route

It is true that the Commission in denying subsidies to both applicants
in that case said

Under the circumstances we conclude that financial aid under Title VI of the
Act is not necessary at the present time to promote the foreign commerce of the

United States on Trade Route No 15B and that both applications therefor

should be denied

Lykes service on the route vas found to be existing and was ad
mitted by both applicants to be adequate The Commission held thai
because of section 605 c it could not grant a subsidy to Bloomfield
since its service was in prospect only and therefore would be in addi
tion to the ercisting service of Lykes which was admittedly adequate

On the other hand the denial of subsidy to Lykes was not stated
to be because of any bar interposed by section 605 c The Commis
sion referred rather to the authority granted to it under section 601 a

4 F M B
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and stated as a matter of policy that aid would be granted when

ever necessary to maintain adequate United States service on essen

tial foreign trade routes Section 605 c would clearly not have

been a bar to granting a subsidy to Lykes for Lykes was then the

only existing United States flag operator on the route therein in
volved It seems obvious therefore that in cons dering adequacy in

connection with Lykes application the Commission was not deter

mining this issue under section 605 c but rather giving effect to
the policy of section 601 a We do not abandon adequacy of serv

iceas a consideration in our ultimate disposition of
operating
differen

tial subsidy applications nor do we reject the other considerations

presented by interveners and those contributed in the recommended
decision of the examiper which however do not bear on the present
issued undersection 605 c

Although we take an optimistic view of the prospective traffic on

the route we do not herein attempt to evaluate the various tonnage
forecasts that have been presented or to decide whether the figures
projected for United States flag participation therein should be
revised up or down The question of the number type and size of
vessels which mayor should be subsidized and indeed the question
of whether either or both applicants should be granted a subsidy
must await our determinations under other sections of the Act In
this respect the voluminous and comprehensive record and the chief

examiner s expert distillation thereof in his recommended decision

are informative and together with other material which may be re

quired can readily form the basis for the disposition of the other
issues not yet decided The exceptions of the various interveners
and those of applicants have been carefully considered and except to

the extent that they are consistent with this report they are overruled

at this time

CONCLUSIONS

The Board therefore concludes

1 Applicants Pacific Transport Lines Inc and Pacific Far East

Line Inc are operating existing services on Service 2 of Trade

Route No 29 within the meaning of section 605 c of the Act

2 The effect of the granting of operating differential subsidy con

trac to both of the applicants to the extent of their operations on

Service 2 of Trade Route No 29 at the time of the filing of their

3pplications would not be to give undue advantage or be unduly
prejudicial as between citizens of the United States in the operation
of vessels on the route and

4 F MB
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3 The provisions of section 605 C of the Act do not interpose
a bar to the granting of operating differential subsidy contracts to

both of the applicants for the operation of cargo vessels on Service 2

of Trade Route 29 to the extent of their operations thereon at the

time of the filing of their applications
All further questions which may arise under this or other sections

of the Act are expressly reserved for future determination

By the Board

A J WILLIAMS

Secretary
4 F M B
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No 831

FARRELL LINES INCORPORATEDOPERATING DIFFERENTIAL SUBSIDY

COMBINATION VESSELS

REPORT ON MOTION To DISMISS PROCEEDINGS

By THE BOARD

This case was instituted pursuant to an order of the Board and

as announced in the notice dated December 17 1951 and published
in the Federal Register on December 20 1951 was to receive evidence

to determine 1 whether vessels during the period July 1949 to date
were operated under the registry of a foreign country which were

or aresubstantial competitors of the combination passenger and cargo
vessels operated by Farrell Lines Incorporated on Trade Route
No 15A and 2 whether and to what extent operating subsidy aid
is necessary to place the operation of such combination vessels on a

parity with vessels of foreign competitors and is reasonably calculated
to carry out effectively the purposes and policy of said Act Merchant
Marine Act 1936

At the prehearing conference helel before the examiner on Janu

ary 10 1952 Farrell presented a petition to intervene solely for the

purpose ofmoving to dismiss the case for lack of jurisdiction Coun

sel for the Board filed an answer in opposition to the motion and the

matter was argued before the Board on February 14 1952
Farrell alleges that the Maritime Commission entered into a formal

operating differential subsidy contract with it dated January 1 1947

but actually executed on January 5 1950 wherein it was recited that

the Commission had made all necessary determinations and findings
and had entered such formal orders as were required by the Act and
wherein the Governm nt agreed to pay operating differential subsidy
for cargo and combination vessels on Trade Route No 15A and for

cargo vessels on Trade Route No 14 Service No 1 Farrell argues
that there is no authority under Title VI of the Merchant Marine Act
1936 lor the review of this operating differential subsidy contract

22 F B
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and that the United States is obligated under the contract to pay
Farrel a subsidy for the operation of the combination and cargo
vessels Carrying these points further Farrell argues that since there

is no authority to review the existing contract the Board has no juris
diction to hold a hearing to inquire into the matters referred to in
the notice

Itis to be pointed out that on January 1 1947 Farrell s combina

tion vessels S S African Endeavor and S S African Enterprise
werenot in service The contract established the maximum and mini

mum number of sailings and named the vessels to be subsidized on

the routes including the combination vessels Af1 ican Endeav01 and

African Enterprise on Trade Houte No 15A The contract fixed sub

sidy rates for wages and subsistence for the cargo ships on each line

which rates however were to be subject to verification and revision by
the Commission in the event that the Commission should determine

that there was any error in the computation thereof Article 14 c

of the contract provided
Items and percentages of differentials for the combination passenger and cargo

vessels Af1 ican Endeavor and African Ente1 prise applicable on and after the

respective dates of their introduction into the subsidized service hereunder shall

also e added by an addendum

Two addenda to the contract have been made one dated March 15

1950 and one dated February 8 1952 The second addendum recited

that the Board as successor to the Maritime Commission had re

viewed the subsidy rates for wages of cargo vessels on the two routes
and fixed revised rates in lieu of the original rates effective from the
commencement of the subsidy contract Neither the first nor the
second addendum however in any way Inodified Article 14 c

quoted above nor fixed either the items or percentage rates for sub

sidy for the two combination vessels
Farrell carefully analyzes the functions of this Board derived from

Reorganization Plan No 21 of 1950 pointing out that under section
105 1 the Board succeeded to the following functions of the Th1ari
time Commission 1 with respect to making amending and ter

minating subsidy contracts and 2 with respect to conducting hear

ings and making determinations antecedent to making amending and

terminating subsidy contracts all under the provisions ofTitle VI and
other titles of the Act Itargues that since the contract of January 1
1947 had been made the present inquiry could not relate to the

making of a contract and further that any inquiry into the matter
of the combination ships as outlined in the notice was not leadinO to
an amendment to the contract because the establishment ofbthe

4 F M B
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amount of the subsidy was a mere incident to the administration of the

contract and hence exclusively within the jurisdictiop of the Maritime

Administrator

We do not agree that this is the proper analysis of the situation

It is clear that the Board has authority with respect to the making
of the subsidy contract including the determination in the first in

stance of the subsidy rate and it also has authority on behalf of the

Government to amend the subsidy contracts in so far as amendments

are proper and in connection with both of these functions the Board

is expressly authorized under section 105 1 to conduct hearings
and make determinations antecedent to making amending
subsidy contracts Such amendments to the original contract were

made by the Board by the two addenda referred to above In this

case the subsidy contract of January 1 1947 wasnot a complete agree
ment on all the matters which were before the contracting parties
It was a partial agreement fixing rates for the cargo vessels and ex

pressly leaving open for future determination the rates for the com

bination vessels The contract provided that this remaining matter

should be cared for by an addendum Until the Board fixed the

rates applicable to the combination vessels either in the original con
tract or by addendum the matter could nt become a mere incident
of administration for the Maritime Administrator for until deter
mined and added to the contract this element in the agreement was

nonexistent and impossible of administration We do not think it

important to decide whether the act of completing the original agree
ment by adding the differentials applicable to the combination ships
if such additions arelegally authorized is a completing of the original
contract thus a making or an adding to the original contract

thus an amending In either event such act is the function of the
Board and the conducting of hearings antecedent thereto is duly
authorized under section 105 1 of the Reorganization Plan Some
mention was made of the Board s authority to hold hearings in re

spect to making readjustments in determinations as to operating cost
differentials under the provisions of section 606 of the Act Clearly
this section is applicable only to readjustments made from time to

time after the original differential rates have been established and
is not applicable here where original rates have not yet beenestab
lished for the combination ships

But Farrell argues that this case wasnot set up to establish the rates
or percentages of the operating differential subsidy for the combina
tion ships but rather was to determine whether there was warrant

for the payment of any operating subsidy whatsoever on the combi
4 F MB
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nation ships We think it is tru that the tenor of thenotIce indicates

a broad inquiry into whether the subsidy is to be paid on these vessels
rather than how mUh The motion to dismiss however is an attack

upon the Board s jurisdiction to hold hearings and conduct an inquiry
As above indicated we c tainly have jurisdiction to conduct an in

quiry into the matter ot huw rn uQh and we c nnotwell determine tha t

issue without having before us all material facts upon which the legal
position depends We think the problem is one on which the Board
should obtain as much light as possible Other arguments in support
of Farrell s contractual rights are not relevant to the motion to dis
miss and will be ensidered on fin hearing

An order will be entered overruling the motion to dismiss and

remanding the case to the examiner for further proceedings



ORDER

At a Session of the Federal l1aritime Board held at its office in

Washington D C on the 11th day of April A D 1952

No S 31

FARRELL LINES INCORPORATEIrOPERATING DIFFERENTIAL SUBSIDY
COMBINATION VESSELS

Farrell Lines Incorporated having filed a motion to dismiss this

proceeding for want of jurisdiction and the Board on the date hereof

having entered of record its report on said motion which report is

hereby referred to and made a part hereof
It is o1 dered That the said motion be and it is hereby overruled

and that the case be and it is hereby remanded to the examiner for
further proceedings

By the Board

SEAL Sgd A J WILLIAMS

Searetary
4 F M B
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No M 52

FARRELL LINES INOORPORATEIr ApPJJOATION FOR BAREBOAT CHARTER
OF Two VICTORy TYPE GOVERNMENT OWNED WAR BuILT DRY

CARGO VESSELS FOR EMPLOYMENT IN THE SERVICE BETWEEN UNITED

STATES ATLANTIC PORTS AND PORTS IN SOUTH AND EAST AFRICA

TRADE ROUTE No 15A

REPORT OF THE BOARD

This proceeding was instituted pursuant to Public Law 591 81st

Congress upon the application of Farrell Lines Incorporated for the

bareboat charter for an indefinite period of two Victory type Gov

rnment owned warbuilt dry cargo vessels for employment in its

berth service between United States Atlanticports nd ports in South

and East Africa Trade Route No 15A

Hearing on the application was held before an examiner on April
11 1952 pursuant to notice in the Federal Register of April 8 1952

Because of the urgency of the matter the usual 15 days notice was not

given There was no opposition to the application The examiners

recommended decision was served on April 15 1952 in which he rec

ommended that the Board should make the statutory findings neces

sary for the charter Because of an apparent inconsisteney in the

record we issued an order on April 16 1952 remanding the proceed
ing to theexaminer to take further evidence on the issue of inadequacy
of United States flag service on the route Bursuant to this order

a further hearing was held before the examiner on April 17 1952 and

the examiner s supplemental recommended decision was served on the

same day in which he affirmed his initial recommendations Counsel

for the Board has stipulated that he will not file exceptions to either

the initial or supplemental recommended decisions of the examiner

The record is convincing that the service under consideration is in

the public interest Trade Route No 15A is an essential trade route

in the foreign commerce of the United States and it appears that

applicant carries large quantities of cargo essential to the defense

20 4 F M B
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effort of the United States and to the economy and development of

the areas served in South and East Africa

Applicant holds an operating differential subsidy contract for

operations on Trade Route No 15A At the present time it main

tains service on the route with 6 G3 type 2 C 2 type and 2 com

bination passenger vessels providing sailings from the Atlantic ap

proximately three times a month

Applicant s witness testified that the areas serviced in South and

East Africa are experiencing an extensive period of
development

and

that during World vVar II these areas did not receive normal re

placements for railroad equipment so that the inland transportation
problem is pres ntly acute and is intensified whenever there is a break

down in the railroad service It was testified that the deficiency in

railroad equipment has resulted in serious port congestion The nor

mal average turnaround for applicant s vessels is 90 days but recently
sailings to the ports of Mombasa and Beira have required approxi
mately twice the normal time to complete the round trip voyage
The witness testified that all lines are attemptilg to keep the ports in

a fluid state by staggering their sailings and that local officials are

handling the situation on an allocation basis Applicant s witness was

of the opinion however that this congestion is not likely to be allevi

ated in the immediate future It appears that the congestion has

seriously disrupted applicant s sailing schedule at the present time

applicant does not have vessels available to cover sailings from United
States Atlantic ports to South and East Africa on April 30 and

May 10

Seas Shipping Company Inc also holds an operating differential

subsidy contract for operations on Trade Route No 15A At the

initial hearing before the examiner evidence was introduced to show

that Seas had offered for charter to another operator one of its ves

sels which is now designated in its subsidy contract for operation on

Trade Route 15A Since there was an apparent inconsistency not

eXplained by the record in a competitor withdrawing a vessel from

the service while at the same time applicant sought to charter two

vessels for the same service the
p
roceeding was remanded to the exam

iner for further evidence on the issue of the inadequacy of United
States flag service on the route

Applicant s witness explained that the withdrawing of a vessel by
Seas was apparently theresult of that vessel being thrown off schedule

by the African port congestion The witness stated that although
there is a lack of tonnage on the route as a whole because of port con

gestion which extends the round trip sailings of certain ships there
4 F M B
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is from time to time a surplus of vessels at United States Atlantic

ports It was the opinion of the witness that if Seas had placed the

extra ship into its Trade Rou No 15A service at the present time

it would have resulted in too many sailings now and left a gap later

in its regular schedule This opinion of applicant s witness is sup
ported by the fact that Seas was willing to make only a two month
time char r whereas a round trip voyage on Trade Route No 15A
would take at least three months
It was further testified by applicant s witness that United States

flag service on the route would not be adequate if the present charter

should not be granted The witness testified that applicant s vessels
have been running full or substantially full on both the outbound

and inbound voyages during 1952 and that it has been necessary for

applicant to refuse cargo offered both in the United States and in

South and East Africa It was stated by the witness that should

the present application for two Government owned vessels be granted
those vessels will sail substantially full in both directions The wit
ness stated that so far as he knows all other lines operating in the
trade are running full It appears from the evidence that no pri
vately owned United States flag vessels are available for charter on

reasonable conditions and at reasonable rates for use iIi this service

FINDINGS CERTIFICATION AND RECOMMENDATIONS

On the basis of the facts adduced in the record the Board finds
and hereby certifies to the Secretary ofCommerce

1 That the service under consideration is in the public interest
2 That such service is not adequately served and
3 That privately owned United States flag vessels are not avail

able for charter from private operators on reasonable conditions and
at reasonable rates for use in such service

The Board recommends that any charter which may be granted
pursuant to the findings in this case be for an indefinite period sub

ject to the usual right of cancellation by either party on 15 days
notice and subject further to annual review of the charter as pro
vided in Public Law 591 The Board also recommends that any such
charter include provisions to protect the interests of the Government
under its operating differential subsidy agreement with applicant

By the Board

APRIL 17 1952

Sgd A J WILLIAMS

Secretary
4 F M B
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No 712

CARRIER IMPOSED TIME LIMITS ON PRESENTATION Ol CLAIMS OR

FREIGHT ADJUSTMENTS

Sltomitted Afarch 6 1952 Decided April 30 1952

lhe Board does not have jurisdiction without allegations of violation of some

provision of the Shipping Act 1916 to establish rules relating to carrier

imposed time limitations on claims for freight adjustments

Ohalmer s G G1aha1n Leonw d G Ja1nes Gilbert O Wheat John

R IIahoney Blt1 ton H lVhite Elkwn Tl r1k John Tilney Oarpenter
William II Atack and Harold B Finn for petitioners

hades Noble and G J Blt1 t for Coastwise Line lValter A Rohde

for San Francisco Chamber or Commerce L H lV olters ror Golden

State Company Ltd H01va1 d H Fishe1 ror California Packing
Corporation A lV Brown for Pabco Products Inc Olement T lII ayo
for Department of the Navy Department or Defense and Ge leral

Services Administration and E OnlJig Kennedy ror General Account

j11g Office interveners

Francis T Greene John 111ason Joseph A llatl r ne1 and Allen

Dawson for the Board

Rl PORT OF THE BOARD ON l10TION TO DISMISS

By THE BOARD

Notice was published in the Federal Reg ister or April 26 1951 or

the institution or a proceeding under section 4 or the Administrative

Procedure Act section 204 or the Ierchant l1arine Act 1936 and

sections 14 14 a 15 16 17 18 and 22 or the Shipping Act 1916

as amended to consider the adoption or a rule governing the right
of common carriers by water subject to the Board s jurisdiction to

limit the time ror presentation by shippers and consignees of claims

for freight adjustments
4 F M B 29



30 FE DERAL MARITIME BOARD

The above mentioned notice stated that public hearings would be

held before an examiner at which interested persons would be given
the opportunity to submit evidence and argument as to 1 the neces

sity or desirability of such a rule and 2 the provisions which might
be incorporated therein The notice specified four particular ques
tions relative to the proposed rule on which evidence and argument
were desired 1 and stated that the hearings would be conducted subject
to the Board s rules of procedure except that 1 the examiner would

transmit recommendations and the reeord of proceedings directly to

the Board without the opportunity for exceptions or arglilllent and

2 interested persons not attending the proposed hearings would be

allowed to submit verified statements which would become a part of

the record notwithstanding section 201125 b of the Board s rules

ofprocedure which provides that in a formalhearing at a rule making
procedure verified statements submitted by persons not present at the

hearing for cross examination will be excluded from the record if

objected to

Hearings were held in San Francisco on August 20 23 and 24

1951 At the outset of the hearings counsel representing certain

Pacific coast conferences moved to di smiss the proceeding for lack

of jurisdiction and subsequently a formallnotion to dismiss was filed

Argument on the motion to dismiss was heard before the Board in

San Francisco on October 16 1951 and also in rashington on Feb

tuary 6 195 2 Interested par ies were given until March 6 1952

to file briefs and briefs from a number of the parties whose appear
ances are noted have been received The motion to dismiss is based

on two broad grounds 1 that the Board does not have jurisdiction
to conduct a rule making proceeding in the manner prescribed in the

notice and 2 that the Boarldoes not have jurisdiction in any
event to issu e any rule which would determine the proper time

limitation for presentation by shippers and consignees for freight
adjustments

1 l1he notice states that evidence and argument would be desired on the following
questions

a Whether any time limitation allowing less than two years within which to file any

claim for freight adjustment conflicts with section 22 Shipping Act 1916 in that such
shorter period deprives the shipper of the statutory time in which to claim reparation

b Whether if no such conflict exists it isreasonable and otherwise lawful for carriers

to require claims for freight adjustments to be filed within six months of shipment and
ifDot what constitutes areasonable and lawful time

c Whether if no such conflict exists it is reasonable and otherwise la wfuI for carriers

to require the shipper to file claims based upon wrong weight or measurement or on mis
description before the shipment is delivered by the carrier and if not what constitutes
areasonable and lawful time

d All other questions relevant to a determination of a proper time llmitation within

which shippers may be required by carriers to file claims for adjustmell ts of freight charges
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I The first objection thus raised is procedural rather than juris
dictional It is pointed out that section 8 a of the Administrative
Procedure Act requires in rule making proceedings either that the

examiner make a recommended decision or if the entire record is

certified to the Board for its decision that the Board issue a tentative

decision with an opportunity for interested parties to file exceptions
thereto except in such cases where the Board finds upon the record
that due and timely execution of its functions imperatively and un

avoidably require a different procedure
Several of the counsel appearing before the Board both at San

Francisco and Washington argued that section 4 of the Administra

tive Procedure Act is incorrectly cited in the Board s notice as an

enabling statutory provision for the proposed rule making No statu

tory jurisdiction is claimed by the Board under section 4 the notice

merely recites that the proceeding will be conducted thereunder The

notice thus contains an express statement that the Board is adopting
an informal rule making procedure under section 4 and not a formal

rule making procedure under sections 7 and 8 of the Administrative

Procedure Act

Section 8 of the Administrative Procedure Act by its terms applies
cases in which a hearing is required to be conducted in conformity

with section 7 Section 7 applies to hearings required to be conducted

thereunder by the provisions of sections 4 and 5 Section 5 concerns

adjudications and is thus not material to the present rule making
procedure Section 4 provides for and permits an informal rule

making procedure but requires the formal procedure of section 8 only
where rules are required by statute to be made on the record after

Oppoltunity for an agency hearing None of the statutory enabling
provisions cited in the Board s notice requires a formal notice or

hearing in connection with the rule making proceeding thereby insti

tuted For an explanation of the difference between informal and

formal rule making procedure see the Attorney Generals Manual on

the AdministrativeProcedJure Act page 31

SiIce the notice states that section 4 of the Administrative Procedure
Act is the framework in which the hearing on the proposed rule making
is to proceed it is well within the requirements of that section for

the Board to direct the examiner to transmit his recommendations
and the record directly to the Board without an opportunity for excep
tions or oral argument It isalso not violative of the Administrative

Procedure Act for the notice to provide that interested persons not

attending the hearings would be permitted to submit verified state

ments without regard to rule 201125 b of the Board s rules of pro
cedure which operates ordinarily to exclude written testimony if the

4 F M B
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witness is not present for cross examination Ve also believe that

there is no policy consideration comp lling the Board to adopt a pro
cedure requiring the examiner who conducted the hearing to submit

a recommended decision to the Board
II The present motion however raises a more important and

fundamental question which is directed to the Board s jurisdiction
The basic issue thus presented is whether the Board has in any event

any statutory authority to make rules with respect to carrier imposed
time limitations on presentation of claims for freight adjustment

For the reasons explained below we find that our jurisdiction is

lacking and that the proceedings must therefore be dismissed
Our authority to proceed must be based upon some statutory provi

sion As recently declared by Congress in section 9 of the Adminis

trative Procedure Act 5 U S C A chapter 19

In the exercise of any power or authority
a In General No sanction shall be imposed or substnntive rule or order

be issued except within jurisdiction delegated to the agency and as authorized

by law

If the proposed rule were to apply only to common carriers by water

in interstate commerce subject to our regulation under section 18
of the Shipping Act 1916 we might find support for jurisdiction
Under that section such carriers are required to establish just and
reasonable regulations and practices relating thereto and to the is
suance form and substance of tickets receipts and bills of lading
Similarly if the rule were to apply only to carriers who are parties
to conference or other agreements subject to our approval under
section 15 of the Act we might find jurisdiction on the theory that
the proposed rule was necessary to avoid detriment to the commerce

of the United States But the proposed rule is not so limited Hence
to support jurisdiction for the present proceeding we must find au

thority to adopt a rule of general application to all common carriers

by water

The Shipping Act 1916 contains no general grant of rule making
power but the Merchant Marine Act 1936 after transferring to the
Maritime Commission in section 204 a all the functions powers
and duties vested in the former United States Shipping Board by the

Shipping Act 1916 provides in section 204 b

The Commission is hereby authorized to adopt all necessary rules and regu
lations to carry out the powers duties aild functions vested in it by this Act

Thus the Maritime Commission had and the Board now has au

thority to adopt rules to carry out the powers duties and functions

given to the Shipping Board by the 1916 Act The special sections
4 F M B
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of that Act relied on to support these proceedings are designated in

the notice and apart from sections 15 and 18 already mentioned are

sections 14 14 a 16 17 and 22

Section 14 of the Act forbids certain practices by water carriers

including a deferred rebates b use of fighting ships c retalia

tion against shippers for patronizing other lines or for filing com

plaints etc and d unfairly treating or unjustly discriminating
against shippers in connection with cargo space proper cargo han

dling or the adjustment and settlement of claims

Section 14 a authorizes the Board to investigate the conduct of

persons not citizens of the United States and if they are found to

violate the Act or in connection with their foreign business to treat

unfairly American carriers the Board may take steps to have them

excluded from American ports
Section 16 forbids certain falsifications by shippers to obtain trans

portation at less than regular rates and likewise forbids certain

practices by water carriers and other persons subject to the Act such

as permitting falsification by shippers to obtain improper rates giving
unreasonable advantage to any person locality or description of

traffic or persuading underwriters to discriminate against competing
earners

Section 17 in its first paragraph forbids unjust discrimination by
ocean carriers and authorizes the Board to issue orders for the cor

rection and prevention thereof In the second paragraph it requires
jtlst and reasonable practices relating to the receiving handling
storing or delivering of property and authorizes the Board to see

that such practices prevail
Section 22 provides for Board investigations of alleged violations

of the Act either on sworn complaint or on the Board s own motion

and provides for the issuing of orders to abate violations of the Act

and also for the payment of reparation for injury caused by any such

violations if a complaint is filed within two years after the cause of

actiOJl accrued

Petitioners draw the analogy between shippers claims for freight
adjustment and shippers claims for cargo damage The time for

filing cargo damage claims against ocean carriers was not regulated
by Federal statute until 1936 Before that date carriers frequently
inserted clauses in their bills of lading requiring a the filing of
written notice of damage with the carrier within a fixed time limit
and b the institutiOl ofsuit within a fixed time limit Unless the
time limits were unreasonably short the validity of such clauses was

generally upheld prior to 1936 and the shipper was required to com
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ply with both requirements in order to make a recovery The Turret
Crown 284 Fed 434 at 443 1922

In 1936 the Carriage of Goods by Sea Act 46 U S C 1300 etc

became effective providing in section 1303 b that unless notice of

damage in writing is given to the carrier before removal of the cargo
such removal is prima facie evidence of delivery in good order unless

damage is not apparent in which case three days are allowed and
further that one year only is allowed for the institution of suit the
carrier being discharged from all liability thereafter The freedom
of contract existing prior to 1936 was cut down and clauses inconsist
ent with the Act are now invalid The Argentino 28 F Supp 440
see also Knauth Ocean Bills of Lading p 228 et seq Petitioners

argue that their freedom to stipulate with shippers for short time
limits for the presentation of claims for freight adjustment should
not be limited since Congress has not passed an act in this field as

it has done in the cargo damage field Petitioners also point out
that Congress has legislated on the question of time limits for the

recovery of freight overcharges by railroads by the 1920 amendment
to the Interstate Commerce Act 49 U S C A 16 3 and that fail
ure to legislate similarly for ocean carriers is a reason against juris
diction here We do not think those statutory provisions are con

clusive on our power or jurisdiction in this case They merely show

a different treatment by Congress of different situations The ques
tion in the last analysis depends upon whether or not we have statu

tory authority to adopt the proposed rule
That part of section 14 of the 1916 Act which makes it a misde

meanor for a carrier to unfairly treat or unj ustIy discriminate

against any shipper in the matter of the adjustment and

settlements of claims is the only language in sections 14 14 a 16

or 17 which refers to the subject matter of the proposed rule making
Under that language a shipper who suffers because of any such un

fair treatment may apply to the Board for a cease and desist order
or reparation or may instigate criminal proceedings This statu

tory language however does not give the Board a power duty or

function to predetermine or define what does or does not constitute

unfair treatment under the section
Counsel for the Board suggests that since the Board can under

section 22 adjudicate a complaint charging unfair treatment in freight
adjustments it has the power to formulate rules of what should be

considered unfair treatment in advance of a complaint under the rule

making power granted under section 204 b of the 1936 Act Coun
sel for the Board does not urge that this power to make such a rule

was a power duty or function of the 1916 Act prior to 1936 but urges
4 F M B
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that section 204 b is a source of substantive and novel powers It is

true that section 204 b gives to the Board authority to adopt rules

which the Board did not have before but the section limits the power
to making such rules as are ne essary to carry out the powers duties
and functions vested in the Board

There are many prohibitions in the sections of the 1916 Act referred

to If we could take the subject matter of anyone of those prohibi
tions and by the rule making process interpret and redefine the Con

gressionallanguage there would be few limits to our jurisdiction We

do not think section 204 b of the 1936 Act gives us this broad power
Since Congress has not given to the Board powers duties or func

tions under section 14 or any other section of the 1916 Act with re

spect to freight adjustment claims other than the investigatory and
adjudicatory functions already referred to we have not the power

by rule or otherwise to legislate as to what is or what is not unfair
treatment in this regard The rule making power under the 1936

Act is granted only where necessary to carry out a statutory power
duty or function Failing the power duty or function the jUJis
diction to adopt rules cannot exist

We consider that rule making under section 204 b of the 1936 Act
and within the framework of the Administrative Procedure Act as

here propo ed is something different from investigation of actual or

suspected violations of the 1916 Act pursuant to section 22 thereof
The Administrative Procedure Act defines a rule and rule making
in section 2 c quite differently from an order and an adj udica
tion in section 2 d Nothing in this report is to be deemed in any
way a limitation on the Board s very broad powers to investigate
alleg d violations or adopt such orders as are proper if violations are

proved Notice that violations are to be investigated is essential in
such a proceeding Such notice is entirely lacking here

An order will be entered discontinuing the proceeding
4 F M B
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ORDER

At a Session of the Federal 1aritlme Board held at its office in

Vashington D C on the 30th day of April A D 1952

No 712

CAIHIEH Il1POSED rnIE Lll IlTS ON PRESENTNllON OF CL UMS FOU

FHEIGHT ADJ USTl1ENTS

I
A motion having been filed t9 dismiss this proceeding for lack of

jurisdiction and the Board on the elate hereof having entered of

record its report on said motion which report is hereby refell ed to

and made a part hereof

It is ordered That this proceeding be and it is hereby discontinued

By the Board

SEAL Sgd A J VVILLTAlIS

Secretary
4 F M B
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No M 54

AMERICAN PRESIDENT LINES LTD ApPLICATION FOR BAREBOAT

CHARTER OF A VICTORy TypE GOVERN1UENT OWNED WAR BuILT

DRy CARGO VESSEL FOR EMPLOYMENT IN THE ROUND THE WORLD

SERVICE

This proceeding was instituted pursuant to Public Law 591 81st

Congress upon the application of AmeriGan President Lines Ltd

for the bareboat charter for an indefinite period of a Victory type
Government owned war built dry cargo vessel for employment on

Line B of the applicant s round the world service 1

Hearing on the application was held berore an examiner on May 7

and 8 1952 pursuant to notice in the Federal Register of April 29

1952 Because of the urgency of the matter the usual 15 days notice

was not given Luckenbach Steamship Company Inc Pacific Far

East Line Inc and Vaterman Steamship Corporation appeared as

interveners The examiner s recommended decision was served on

May 15 1952 in which he recommended that the Board should make

the statutory findings upon the condition that the vessel herein applied
for should be prohibited from lifting cargo at New York destined for

ports in Japan or the Philippines Memoranda partly in support of

and partly in exception to the examiner s recommended decision were

filed by applicant vVatermun and counsel for the Board We heard

oral argument on the examiner s recommended decision in its entirety
on May 28 1952 at which counsel for applicant Waterman and the

Board appeared and wereheard

It is conceded by all parties that the service herein under considera

tion is in the public interest and we affirm the finding that we have

recently made in this respect in Docket M 51 Am P1 es Lines Ltd

Oharter of Wa Built Ve8sel F 1VI B 726

1 Described in the applicant s operatingdifferential suhsidy agrecllll nt as follows l rolll

New York via Panama Canal Cnlifornia Hawaiian Islands Japan China Hong Kong Phil

ippine Islands Straits Settlements Malaya including Singapore Ceylon India and Paki

stan Suez Canal Egypt Ital France in the Mediterranean to New York with theprivilege
of calling at Boston Hanll1a Cuba llorts in the Dntch East In lies Indonesia and

Gibraltal Applican t has waive l the ri dlt to llrTY intercoa tal argo on the e sel hen in

applied for and this segment of thl senicf is n4t preently in issu
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Applicant presently operates this service with 11 vessels 9 of which

are owned and 2 of which are chartered from the Government Ap
plicant s evidence discloses that it presently maintains a regular sailing
frequency of 12 days from the North Atlantic it was testified that

the additional vessel would be integrated into this regular schedule so

as to provide a sailing every 10 days
Applicant s witness testified that the average amount of free space

on its round the world vessels on departure from the last continental

United States port in 1952 was l 6 percent and that the average
amount of free space on such vessels on arrival at the first continental

United States port in 1952 was7 7 percent Moreover it was explained
that the inbound Mediterranean trades are seasonal and that the sub

ject vessel would be proceeding through that area during the season of

heavy cargo offerings
The witness for applicant testified that during the first three months

of 1952 the company had declined 1 450 measurement tons of cargo
from New York and Boston and approximately 35 800 measurement

tons from San Francisco and Los Angeles In addition the witness

stated that approximately 6 000 measurement tons had been declined

in the same period from foreign ports on its regular itinerary Appli
cant s witness stated that specific cargo declinations during April
1952have continued in a substantial amount approximately 11 000 tons

having been declined from all ports including 6 405 weight tons from

San Francisco and 952 weigh ttons from New York

The examiner ha found that cargo declinations from New York

have not been substantial particularly in light of the fact that appli
cant witness admitted that such caTgo may have been declined for

reasons other than lack of space The examiner therefore concluded

that as to this segment of the service inadequacy of United States flag
service could not be found and that Waterman should be protected
to the extent that if the application is granted the charter should

contain a restriction prohibiting applicant from lifting cargo at New

York on thesubject vessel for points in the Japan Philippines range

Counsel for Waterman argues that the record fully supports the

determination by the examiner that there is adequate United States

flag service from New York to Japan and the Philippines Water

man s witness testified th3t the vessels of his company are sajling
and have been sailing recently from North Atlantic ports with the

greater amount of their space open Waterman s vessels operate on

a monthly schedllle between New York Philadelphia and Baltimore

and Yokohama l obe and Manila and call at Gulf ports en route

The witness explained that vVaterman books cargo both from the
4 F M B
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North Atlantic and the Gulf and that its vessels are not limited as

to the amount of cargo they take from the North Atlantic It was

testified that Waterman is able and willing to accommodate morecargo
out of the North Atlantic to Japan and the Philippines Counsel for

Waterman argues that support for the recommendation of the exami
ner with respect to the restriction can be found in the express language
of Public Law 591 permitting the Secretary of Commerce to include

in charters made pursuant to the Act such restrictions and conditions
as the Board determines to be necessary or appropriate to protect
privately owned vessels against competition

Counsel for the Board also argues that the evidence is clear that

there is at present adequate service on this segment of the route

Counsel for theBoard points out as a further consideration that the

Ouba Victory which was chartered to applicant as a result of our

report in Docket lVI 51 supra has not yet sailed from the Atlantic

coast and therefore the lifting capacity of this additional vessel is

not reflected in the cargo situation at the present time He argues
further that it is not unreasonable to expect that with the operation of

the Ouba Victory from the Atlantic coast any inadequacy in appli
cant s service would be cured

Counsel for applicant on the other hand in excepting to the restric

tion recommended by the examiner argues that the carriage of cargo
from New York to Japan and the Philippines is an integral part
of the round the world service and that the record could support a

findIng of inadequacy of United States flag service for this segment
of the route He argues that the elimination of this operation is not

necessary for the protection of Waterman Counsel for applicant
points out that the witness for Waterman testified that Waterman s

vessels a re substantially full when they leave the Gulf and that the

vessels of Waterman are not designed to provide service only rom
New York since their itineraries include other Atlantic ports as well
as Gulf ports Counsel for applicant asserts that the service qf
Waterman from the Atlantic to Japan and the Philippines is ir

regular and intermitent but the record discloses that Waterman had

sixtee l sailillgs on this service in 1951 and has had a monthly sailing
during each of the first 4 months of 1952

The record is convincing that with the exception of the service

from New York to Japan and the Philippines there is an inadequacy
of United States flag service on this route vVe agree with the exam

iner that on the present record there is no showing of inadequacy of
United States flag service out of New York for cargo offering to

Japan and the Philippines Cargo declinations from New York
4 F M B
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during 1952 have not been substantial and applicant s witness ad

mitted that such cargo may very well have been declined for reasons

other than lack of space The record is clear thatWaterman could
have accommodated the cargo declined by applicant on the Atlantic

coast We conclude therefore that applicant should be restricted

from lifting cargo at New York destined for ports in Japan or the
Philippines on a vessel chartered pursuant to this proceeding

Applicant intends to commence the first voyage with the subject
vessel on the Pacific coast during the early part of June 1952 The

record discloses that no suitable privately owned vessel is now 01 was

at the time the application was filed available to applicant for June

delivery on thePacific coast

FINDINGS CERTIFICATION AND RECOMMENDATIONS

On the basis of the facts adduced in the record the Board finds and

hereby certifies to the Secretary of Commerce
1 That the service under consideration is in the public interest

2 That such service exclusive of the intercoastal segment thereof

and the service from New York to Japan and the Philippines is not

adequately served and

3 That privately owned United States flag vessels are not available

for charter from private operators on reasonable conditions and at

reasonable rates for use in such service
The Board recommends that any charter which may be granted

pursuant to the findings in this case be for an indefinite period subject
to the usual right of cancellation by either party on 15 days notice

and subject further to annual review of the charter as provided in

Public Law 591 The Board recommends that such charter contain

a restriction prohibiting applicant from carrying intercoastal cargo
on the chartered yessel and that the vessel be further restricted so

as to prohibit applicant from lifting cargo at New York for ports in

Japan or the PhiIippines The Board also recommends that any such
charter include provisions to protect the interests of the Government
under its operating differential subsidy agreement with applicant for
this service

By the Board

JUNE 2 1952

Sgd A J VU LIAMS

Secretmy
4 F M B
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No 829

REVIEW OF THE OPERATING DIFFERENTIAL SUBSIDY CONTRACT WITH

GRACE LINE INC FOR SERVICE 1 OF TRADE RoUTE No 2

Submitted Jwne 3 1952 Decided July 7 1952

Grace Line Inc has encountered substantial direct foreign flag competition on

Service 1 of Trade Route No 2 for both cargo and passengers from January
1 1947 to thepresent

An operating differential subsidy to Grace Line Inc foroperation of combination

vessels on Service 1 of Trade Route No 2 is necessary to meet competition
from foreign flag vessels and to promote thecommerce of the United States

in furtherance of the purposes and policy of theMerchant Marine Act 1936
as amended

W F Oogswell andE Russell Lutz for Grace Line Inc

Mam E Halpern and Joseph A Klausner for the Board

REPORT OFIBEBOARD

This proceeding concerns a review by the Board on its own motion

of the operating differential subsidy agreement of Grace Line Inc

hereinafter referred to as Grace for six C2S1 AJA combination

vessels operated by the company on Service 1 of Trade Route No 2

Notice ofhearing waspublished in the Federal Register of Septem
ber 28 1951 the stated purpose ofwhich wasto receive evidence rela

tive to the following 1 vVhether and to what extent the operation
of such combination passenger and freight vessels by Grace on the

above route wasrequired to meet foreign flag competition and topro
mote the foreign commerce of the United States between January 1

1947 and the present date or any part of that period 2 whether

such competition if any was a direct foreign flag competition or

b other than direct foreign flag competition and 3 the extent to
which the payment of subsidy in respect to the combinati n passenger
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nd gJaP seJ c at1 rde by h operatitll t the ab6ve mentroned

combination vessels on Trade Route No 2 is nece ry to pla such
vessels on a parity with tho e of foreign flag competitor and is

reasonably calculated to carry out effectively the purposesand policy
Qf the Merchant Marine Act 1936 as amended

This proceeding was instituted in conjunction with other similar

proceedings in order to resolve doubts raised by the Comptroller Gen
eral ofthe United States concerning th prop iety ofthe former Mari
time Commission s action in granting operating differential subsidies
in certain instances where the foreign flag competition for passengers
was not Gonsidered by him to be substantial S e Comptroller Gen
erals AuditReport of the Maritime Commission to Congress for fiscal

year 1950 House Document No 93 82d Cong 1st sess Grace has
not been asked to waive any legal rights it may have for the payment
of operating differential subsidy on this route and its yoluntary ap
pearance in this proceeding is not so construed

Hearing was held before an examiner on October 25 and 26 1951
The recommended decisio of the examiner was served m April 15
1952 in which he recommended that the Board should find 1 That
the operation of the six combination vessels by Grace on Trade Route
No 2 is and has been since January 1 1947 required toJmeet foreign
Hag competition and to promote the foreign commerce of the United
states 2 that Grace meets direct passenger and freight competition
by fo eign flag carriers operating on Trade Route No 2 and indirect

competition for passengers frollforeign flag carriers operating over

other routes and 3 that an operating differential subsidy computed
in accordance with section 603 b of the Merchant Marine Act 1936
as amended is necessary to place such vessels on a parity with those of

foreign flag competitors andis reasonably calculated to carry out effec
tively the purposes and policy of the Merchant Marine Act 1936 as

amended

Exceptions to the recommended decision of the examiner were filed

by Board counsel and oral argument vas had before the Board on

June 3 1952

Except fo the examiner s findings on indirect competition which

we find unnecessa y to pass on we agree generally with the results of
his recommended decision

Grace opera es on Trade R ute No 2 hereinafter referred to as the
route with three C 2 freighters and six C2St AJA combination
vessels all subsidized The combination vessels are the only ones

presently un er consider tion and they operate on Service 1 of the

route which is describeg in the report of the Maritime Commission

J H
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on ES8entiril Foreign Trade Routes of the Aimerican irlerchant Ma1ine
1949 as follows

asselU er an freight servi SUb8iqiz d

Itinerary Between a po or ports i the United SUites At1 ntic aine to Key

West inclusive and a port or ports on the West coast M South America as far

south as San Antonio or Talchahuano Chile with the privilege of callingat Ports
inthePanama Canal Zone

Sailing frequency 50 to 52 weekly sailings per year

Number nd type of shiPS 6 C2 tYPe passe ger and freight vessels

A temporary operating differential subsidy contract covering this

route was entered into between Grace and the Maritime Commission

on June 9 1937 The temporary agreement was replaced by a per

manent contract on December 31 1937 which contract was revised on

November 12 1940 All subsidized operations were suspended when

privately owned vessels wererequisitioned by the Government for war

time service in 1942 On December 18 1947 theMaritime Commission

made the necessary findings precedent to the awarding of an operating
dijferential subsidy to Grace for resumption of service after World

War II These findings included the determinations that 1 An

operating differential subsidy to Grace for this route is required to

meet foreign flag competition and to promote the foreign commerce

of theUnited States and 2 the granting of fi ancial aid is neces

sary to place the proposed operations of the vessels on a parity with

those of foreign competitors and is reasonably calculated to carry out

effectively the purposes and policy of theAct

The Maritime Commission entered into an extended operating
differential subsidy agreellent with Grace executed December 29

1949 effective January 1 1947 and terminating December 31 1951
his contract designates by name three 02 freighters and six C2S1

AJA combination vessels for the route The operating differential

subsidy rates applicable to those vessels were included in the contract

as to wages subsistence andmaintenance

The Combination ships of Grace have since January 1 1947 oper
ated in a weekly service from New York to Cristobal Buenaventura
Guayaquil Talara Mollenda Arica Antofagasta Chanaral and Val

paraiso returning via Antofagasta Mollenda Call o Talara Puna

Buenaventura and Cristobal to Charleston and New York Occa

sional calls have been made at other foreign and domestic ports but

in general the service has been maintained on a fixed itinerary
Grace is the only United States flag operator offering a regular

berth service on the route Foreign flag competition on the route is

offered entirely by freighters with accommodation for not over twelve
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passengers each The principal foreign flag competitors offering
berth service on the route are Cia Sud Americana De Vapores here

inafter referred to as the Chilean Line Cia Colombiana De Navega
cion Maritima S A hereinafter referred to as Coldemar Line Flota
Mercante Grancolombiana S A hereinafter referred to as Gran
colombiana and West Coast Line The Chilean Line the most sub
stantial foreign flag competitor for both passengers and cargo oper
ates an approximately fortnightly service with 4 C2 type vessels of

Chilean registry supplemented by occasional foreign flag chartered

vessels Coldemar Line offers an approximately monthly service to

parts of the route with its three owned vessels and foreign flag char

tered vessels approximately half of the passenger and cargo carryings
for this line during the years 1948 1949 and 1950 were on the route

Grancolombiana is owned by theGovernmen ofVenezuela Colombia
and Ecuador and now operates ten owned vessels of the three flags
as well as various chartered vessels this line originally maintained
a monthly service on a portion of the route and 1950 instituted a

weekly service The West Coast Line offers a twice monthly service
conducted with chartered Danish flag freighters of various types and
sizes

The C2S1 AJA combination vessels of Grace are standard C2

type vessels in the midship house ofwhich an additional deck has been
added providing 6 double cabins with 2 fixed beds and pullman berth
and 8 single cabins with 1 fixed bed and pullman berth the former
have passenger accommodations for 3 persons and the latter for 2 The

original accommodations include 6 double cabins each able to accom

modate a maximum of 3 passengers The total passenger capacity of
each vessel therefore is 32 fixed beds and20 pullman berths or 52 in all
Various privileges are extended in several foreign ports on the route
to vessels carrying more than 12 passengers including priority in

docking permitting shorter turnarounds and more economical utiliza
tion of vessels Among the advantages whicl1 Grace has procured
from the additional passenger facilities without sacrificing cargo
fpace is its ability to offset the special docking privileges accorded

by local governments to their national carriers The time saving
advantages referred to contribute to the maintenance of fixed
schedules for the combination vessels

We have no difficulty in affirming th t the route is of essential im

portance to the promotion of the foreign commerce of the United
States This is a long established route which provides the most
economical means for carrying on trade between the eastern United
States and the Pacific coast ports of South America Both the cargo
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andpassenger movements on the route are substantial The commodi

ties carried are of considerable strategic and commercial importance
and include large amounts of nitrate copper tin zinc manganese
lead iron ore coffee and fruit The principal southbound commodi

ties are trucks autos iron and steel products machinery and a full
lineofgeneral cargo

The basic traffic statistics in this proceeding which are set forth
more fully in appendix A indicate inter alia that 1 The total

movement of cargo on the route since January 1 1947 has exceeded

1 million tons per annum consisting of commodities of considerable

strategic and commercial importance and of a value exceeding 1

billion dollars in 1950 2 from January 1 1947 to June 30 1951

United States flag vessels have carried approximately 60 percent of

this total cargo movement 3 from January 1 1947 to June 30

1951 combination vessels of Grace carried 18 262 of the passengers

moving on the route and the foreign flag lines carried 2 039 or about

10 percent of the total movement 4 from January 1 1947 to June

30 1951 6 500 passengers moved over the route to and from Val

paraiso the principal port in Chile and the longest haul on the route

ofwhich Grace carried 5 005 and foreign flag lines carried 1 495 or

77 percent and 23 Iercent respectively and 5 Grace has derived

approximately 90 percent of i gross revenue from the operation
of its combination ships from cargo carryings and approximately 10

percent from passenger carryings
At this point we think it important to relate the three questions

under consideration to the appropriate sections of the 1936 Act We

designated question 1 to relate to the requirements of section 601

a 1 question 2 to section 602 and question 3 to section 601 a 4

The most important question for decision arises under section 601

a 1 Is the operation of the combination vessels of Grace on

Trade Route No 2 required to meet foreign flag competition In

the first place we think it goes without saying that the framers of
the Act intended the granting of subsidies where the competition
to be met was a real and effective force in the particular trade Al

though the word substantial is not used to modify competition
in sections 601 and 602 we must assume that operating subsidy was

intended to offset the effects of real and substantial foreign flag
competition

Have the subject combination vessels of Grace encountered substan

tial foreign flag competition on the rout since January 1 1947 in

accordance with the requirements ofTitle VI of the Act Congress
has not provided a definition of the term substantial competition as
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it applies to foreign flag operators Whether competition is sub

stantial will we believe depend on the facts in each individual case

The term foreign flag competition has similarly not been given a

restricted or definite meaning nor did Congress direct that the admin

istrators of the Act should crystflllize its meaning in the manner in

which they were directed to do with respect to the words net earn

ings and capital necessarily employed in section 607 d of the

Act

Thus we have the responsibility to determine among other things
what constitutes foreign flag competition on a particular trade route

and whether such competition is substantial Those determinations
must necessarily be made on the facts in each particular case For

those words like the words interstate commerce and navigable
waters used in the Constitution of the United States should retain

that degree of flexibility that will permit the administrators of the

Act to carry out the general policies ofCongress with considerationfor

the exigencies of the day
Board counsel while admitting that the combination vessels of

Grace have encountered substantial foreign flag competition for

cargo on the route nevertheless argues that the combination service
ofGrace has been refined in point of schedules itinerary and special
ized cargo facilities so as to minimize materially the competitive
impact encountered from foreign flag vessels He contends for ex

ample that such traffic as reefer cargo is not subject to substantial

foreign flag competition because the foreign lines have small reefer

facilities as compared with Grace We believe that the Act neither

requires nor contemplates that we should isolate or categorize special
items of traffic and weigh eaeh item against the foreign flag competi
tion therefor Te conclude that Grace has from January 1 1947 to

the present time encountered substantial direct foreign flag competi
tion for cargo on this route

In proposing six C2 S1 AJA combination vessels for the route the

Trade Route Committee of the Maritime Commission observed that
the passenger service thus offered would appear to be the absolute

minimum that should be considered It was further observed that

even with this service there is a danger that it may encourage for

eign flag operators to introduce faster tonnage into the trade to com

pete for both freight and passengers
The evidence discloses that the revenue derived from the passenger

service on the combination vessels amounts to about 10 percent of the

gross revenue derived from the operation of those vessels Board

counsel suggests that the pasenger services of Grace was instituted

4 F l1 B
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primarily to attract cargo and not in anticipatioH of major financial

return He infers that the passenger service on the combination ves

sels of Grace because of the special privileges that inure to the whole
vessel may be considered as an essential and integral part of the cargo
service and that the Board may thereby avoid the evaluation of
foreign flag pas enger competition Although we recognize the co

gency of this argument we consider it unnecessary for purposes of
this report to adopt it since we conclude in any event that foreign flag
passenger competition on this route is of such a type and of such a

magnitude that an operating differential subsidy is required to meet
such competition This conclusion is based on statisticsof foreign flag
passenger accommodations offered on the route and the corresponding
foreign flag companies as set forth in Appendix A

We find that substantial foreign flag competition has been en

countered on the route since 1947 and that an operatipg subsidy for

the six combination vessels of Grace is necessary to meet such com

petition and to promote the commerce of the United States in further

anceof the purposes and policy of the Act

Although we rest our decision in the present proceeding on the

finding of substantial direct foreign flag competition for both cargo
and passengers treated separately we should reach the same result

in this case even though substantial foreign flag competition for pas
sengers were lacking It is our opinion that insofar as the question
of foreign flag competition is concerned the individual combination

vessel may be treated as one element and an essential element of the
entire Grace fleet serving the route which integrated fleet of vessels
is required to meet the foreign flag competition on the route

The administration of the subsidy program under Title VI of the
Act requires the establishment of essential foreign trade routes under

section 211 a of the Act and as a correlative determination the

Secretary ofCommerce through the Maritime Administrator has been

authorized and directed to investigate determine and keep current

records of

I

b The type size speed and other requirements of the vessels including
express liner or super liner vessels which should be employed in such services or

on such routes or lines and the frequency and regularity of the sailings of such

vessels with a view to furnishing adequate regular certain and permanent
service

Such action is required to carry out the purposes and policy of the
Act for as stated in the preamble the purpose of theAct is

To further the development and maintenance of an adequate and well

balanced American merchant marine to promote the commerce of the United

States to aid inthe national defense
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It is furthermore the policy of the Act as stated in section 111

That the United States shall have a m rchant m rine

composed of the best equipped safest and most suitable types of vessels con

structed in the United Sta es and manned with a frained and efficient citizen

personnel It is hereby declared to be the poliCy of the United States to foster

the development and encourage the maintenance of such a merchant marine

The determination having been made under section 211 b that it is

in the furtherance of the purposes and policy of the Act to opel ate a

certain number and certain types of vessels on each essential foreign
trade route and the finding having been made that there are foreign
flag vessels competing on the route it is not a requirement to the

awarding of an operating differential subsidy that the foreign flag
competitors must offer exactly the same type of service with the same

types of vessels or carry exactly the same kinds of traffic as the United

States flag operator 1

In determining the types sizes speeds and other requirements of

the vessels to be operated on the route under section 211 of the Act

the administrators of the Act aredirected to consider conditions that

a prudent business man would consider when dealing with his own

business with the added consideration however of the intangible
benefit the maintenance of any such line may afford to the foreign
commerce of the United States and to the national defense Those

are the policies which give life and meaning to the entire Act In

making those determinations under section 211 the administrators of

the Act cannot be content only to meet the immediate competitive
situation but like the prudent businessman must also consider the

reasonable probabilities of the future

Ifthe Act is to be given a consistent interpretation and application
the foregoing are considerations of which sight must not be lost in

the administration of the operating differential subsidy provisions
which are so essential to American flag operators facing substantial

foreign flag competition of any type
We believe therefore that where the foreign flag operator is a

substantial competitor for traffic on the route be it for cargo or pas

senger traffic the policy of the Act both as to the selecting of the

best types of ships to meet the competition and as to subsidizing the

types of ships when selected does not require the existence of foreign
1The following language in sec 605 c is by its terms limited to that section which

section is primarily intended to preserve competition between United States flag operators
on the route involved The Commission in determining for the purposes of thi section

whether services are competitive shall take into considera tion the type size and speed of

the vessels employed whether passenger or cargo or combination passenger and cargo

Tes8el the ports or ranges between which they run the character of cargo carried and

such other facts as it may deem proper
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flag c petitio in e category p ss nger and freight r ny rwre
than i each special zed category ot fr ight carrying If the A e1i
can operator c D engage and excel hitPe battle of eompetition i
a in the case of Grace on Trade RQ te o 2 h ha all integrat l1
fleet of 6 combination freight and passenger ships each carrying
say 52 passengers pl s 3 freighters each carrying 12 passengers
rather than a fleet of 9 freighters it would be indeed strange to make
it a condition of subsidy support for him that he shall have a less
effective fleet with inadequate passenger accommodations because the
foreign flag operator is only so equipped To do so would in effect
allow the foreign flag comp titor to dictate the determination as to
what number and types of vessels should be employed on the essen
tial foreign trade route by compelling the subsidized United States

flag operator to operate at the level of the foreign flag competition
and thus defeat the objectives of section 211 of the Act

We feel that the American flag operator to be successful in the

competitive struggle must be encouraged to build better ships than
his foreign flag competitor As already indicated the Act expressly
so provides Certainly the framers of thJLAct never contemplated a

policy that would forever hold the American flag operator in the
wake of his foreign competitors permitted to obtain a better or

newer or faster ship only if a foreign competitor built one first Nor
s ou d the United States operator be denied the benefits of an operat
ing subsidy contract for a diversified fleet on his route becnuse he
is carrying and developiilg particular types of traffic which a fOleign
flag competitor carries in a different manner or does not carry at all
Moreover in fixing the amount of subsidy under section 603 b of
the Act the Board is directed to consider such items of expense as

to which the applicant is at a substantial disadvantage in compet
ing with the vessels of a foreign country whose vessels are substantial
competitors of the vessels covered by the eontract There is no re

quirement under the Act nor could we imply that the only foreign
flag competitors considered as competitors must offer a service which
is substantially similar to that offered by the United States flag
operator In fact the differential is computed not by using a foreign
flag vessel as the basis for foreign costs but by estimating such foreign
costs as if the vessel to be subsidized were operated under the regis
tryof the foreign country

The requirements for successful operation on a route may even

demand greater specialization and separation of traffic within a fleet
than is provided in the Grace fleet so as to make necessary specialized
ships for passengers and for cargo and even for different types of

cargo
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We therefore believe that substantial foreign flag competition on

an essential trade route is sufficient under the Act to permit the estab

lishment and support ofa United States flag service to meet it Such

a United States flag service we believe may and should be composed
of the best equipped safest and most suitable types of vessels

It is only in this way that there is the possibility of a consistent appli
cation of the policy pf the Act taken as a whole and the possibility
of the establishment of an adequate and well balanced American

merchant marine which will develop rather than hold static the

foreign commerce of the United States

CONCLUSIONS

The Board therefore concludes
1 Grace Line Inc in the operation of its combination passenger

and freight service on Service 1 of Trade Route No 2 has encountered
substantial direct foreign flag competition for both cargo and passen

gers from January 1 1947 to the present
2 An operating differential subsidy to Grace Line Inc for opera

tion of combination vessels on Service 1 of Trade Route No 2 has

been since 1947 and is necessary to meet competition from foreign flag
vessels and to promote the foreign commerce of the United States in

furtherance of the purposes and policy of the Merchant Marine Act

1936 as amended

Sgd A J WILLIAMS

Secretary

ApPENDIX A

TABLE I The total movement of cargo by liner services on the route from Jan

1 1941 to June 30 1951

Year Total tonnage United States Foreign

1947 u n u u u 1 143 171 735 763 407 408

1948 n
n 1 274 437 759 463 514 974

1949 h UU n hU U U 1 306 541 723 823 582 718

1950 0 1 097 551 649 047 448 504

1951 first halO 0 h n U un
u 562 163 351 983 173 826

TABLE 2 Percentage of total passenger accommodations represented by accom

modations offered on foreign flag vessels

1947 1948 1949 1950
Fi

0

Outbound rom New York 16 8 18 8 20 4 20 9

Inbound to New York u u u 14 7 18 9 19 6 20 9

rst half

r 1951

19 3
18 7
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TABLE 3 Passengers carried by Grace combination vessels and freighte1 s and

the vessels of foreign flag lines

Grace Line
GraceLine Foreign flag

Year combina freighters Jines
tions

1947 U n n n n u
h h

u 4 366 171 413

1948 u

4 222 225 521

1949
3 943 211 517

1950 h
u n

n 3 855 178 435

1951 first half n
n n u n

n n n 1 876 67 153

Total 18 262 852 2 039

TABLE 4 Passenger carryings between New York and Valparaiso the principal

port in Ohile and the southernmost regular port on the route by the combina
tion vessels of Grace and foreignftag Lines f1 om 191 to 1950

Grace Line com
Foreign flag lines

binations
Year Total

Number Percent Number Percent

1947
n n u n n

n n 1 586 81 372 19 1 958

1948 u u u u n
h 1 299 76 406 24 1 705

1949 u n U
h n n U U U 1 000 72 388 28 1 388

1950 n n n
n n u n 1 120 77 329 23 1 449

Total n 5 005 77 1 495 23 6 500

TABLE 5 Percentage of freight and passenger revenue derived from the opera

tion 01 the combination vessels of Grace from 1947 to 1950

1947 1948 1949 1950

e s
90 7 91 0 91 5 90 5

9 3 9 0 8 5 9 5

The figures in this table relate to round voyages terminated by
Grace subsidized ships in Service 1 They are based on revenue from

freight and passengers carried between United States Atlantic ports
and the West coast of South America but exclude revenue from way

port traffic ad valorem shipments mail and other miscellaneous

income
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No S 26

ApPLICATION OF AMERICAN PRESIDENT LINES InD FOR RESUMPTION OF

OPFRATING DIFFERENTIAL SUBSIDY ON TRADE ROUTE No 29 SERVICE 1

Submitted May 5 1952 Decided Septe1nber 3 1952

American President Lines Ltd has encountered substantial direct foreign flag

competition since January 1 1947 in the operation of its four P2 passenger

freight vessels on Service 1 of Trade Route No 29 in connection with the

operation of its freight vessels on Service 2 of that route

An operating differential subsidy to American President Lines Ltd for opera

tion of the four P2 type combination vessels on Service 1 of Trade Route

No 29 is necessary to meet competition from foreign flag vessels and to

promote the commerce of the United States in furtherance of the pUtpases and

policy of the Merchant Marine Act 1936

No reason has been fonnd to disturb the jIarch 21 1949 action of the Maritime

Commission with respect to the four P2 type vessels

Reginald S Laughlin and Ira L Ewe1 S for respondent
Walter A Rohde for San Francisco Chamber of Commerce

intervener

Max E llalpern Joseph A lmtsner John lIfason and Allen

Dawson for the Board

REPORT OF THE BOARD

This proceeding concerns the application of American Presiclent

Lines Ltd hereinafter referred to as APL filed on July 12 1946

for resumption of operating differential subsidy under Title VI of

the Th1erchant Th1arine Act 1936 as amended hereinafter refell ed

to as the Act for operations performed since January 1 1947 on

Service 1 of Trade Route No 29

This proceeding was instituted on our own motion in conjunction
with similar proceedings in other cases in order to resolve dOlibts

raised by the Comptroller General of the United States concerning
4 F IVr B
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the propriety of the former Maritime Commission s action in grant
ing operating differential subsidies in certain instances where the

foreign flag competition was not considered by him to be substantial
See Comptroller General s AuditReport of the Maritime Commission

to Congress for fiscal year 1950 H Doc No 93 82d Cong 1st sess

APL has not been asked to waive any legal rights it may have and its

voluntary appearance in this proceeding is not so construed

Notice of hearing was published in the Federal Register of June 12
1951 the s ated purpose of which was to receive evidence relative

to the follo ving 1 7hether and to what extent the passenger
services of APL on Trade Route No 29 Service 1 have been subject
to foreign flag competitiOll betveen January 1 1947 and the present
date or any part of that period 2 whether such competition if

any was a direct foreign flag competition or b competition other

than direct foreign flag competition and 3 whether an operating
subsidy to APL for its passenger services on Trade Route No 29

Service 1 is necessary to meet competition of foreign flag vessels
The notice of hearing provided for the intervention of all interested

parties Hearings before an examiner were held in San Francisco

Calif on August 7 8 9 10 13 and 14 1951 The San Francisco
Chamber ofCoinmerce the only intervener supported the application
but offered no evidence

The examiner in his recommended decision served on February 8
1952 found that 1 The passenger services of APL on Trade Route
No 29 Service 1 have been subject to foreign competition since Janu

ary 1 1947 2 such competition has been and continues to be direct

and other than direct direct being on the route itself and indirect

Leing over competing routes and 3 an operating subsidy to APL

for its passenger services on the route is necessary to meet competition
of foreign flag vessels

Exceptions to the examiner s recommended decision were filed by
Board counsel and oral argument was had before the Board on

fay 5 1952
APL presently operates two services on Trade Route No 29 On

Service 2 it operates a subsidized freight service with five vessels and
on Service 1 it operates a passenger freight service vith two P2
SE2 R3 type vessels The latter service is the only one presently
under consideration Service 1 of Trade Route No 29 hereinafter
sometimes referred to as the route is described in the report of the

I

1 In addition to its Trade Route No 29 services APL operates a subsidized round the

world passenger freight service and an unsubsidized Atlantic Straits freight service

Trade Route No 17
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Maritime Commission on Essential Foreign T1 ade Routes of the

AmericClJnMerchant Ma1 ine 1949 as follows

Passenger Freight Service l Subsidized

Itinerary Between Los Angeles San Francisco via Honolulu in each

direction and Yokohama Kobe Shanghai Hong Kong and Manila

Sailing Frequency 2426 sailings per year

Number and Type of Ships Of the four P2 passenger freight vessels

specified for this service two are at present in operation supplemented by
one P2 type troop vessel

In order to put these proceedings in their proper background it is

necessary to present a brief review of the relations between APL
and the former Maritime Commission with respect to operating
differential subsidy on Trade Route No 29 A temporary operating
differential subsidy contract was entered into with Dollar Steamship
Lines Inc Ltd the predecessor of APL 3

on January 25 1938 for
combination vessels on what is now Trade Route No 29 This con

tract was replaced by a long range contract dated October 6 1938 for
the continued operation of combination passenger freight vessels on

the same route as well as other routes This contract ran to September
1943 and was extended by various addenda to December 31 1947
All subsidized operations of APL were however interrupted in 1942
when its vessels were requisitioned by the Government for war service

For a considerable period prior to 1942 APL operated on the route

generally with seven combination vessels including five of the 535

type The 535 type originally laid down as transports during
World War I had accommodations for about 800 passengers cargo
capacity of about 450 000 bale cubic feet and a speed of about 17V2
Mots In addition APL operated the S S President Hoover and
S S President Ooolidge sister ships which had accommodations
for about 840 passengers cargo capacity of about 550 000 bale cubic
feet and a speed of about 20 knots The P1 esident Hoover was lost
in 1f37 off the coast of Formosa two of the 535 s were sold by the

company in 1939 the President Ooolidge was lost through mine dam

age during tl e war and the remaining three ships were requisitioned
during World Val IIand retained permanently by the Government
In any event none of those combination vessels was available to APL
after the war

To be coordinated out of California ports with round the world service to provide
weekly sailings

3 The Dollar SteamShip Lines Inc Ltd was incorporated under Delaware laws on

August 2 1929 The name was changed to American President Lines Ltd in November

1938 incident to consummation of a financial and management reorganization sponsored
by the Maritime Commission

4 F M B



54 FEDERAL MARITIME BOARD I
While the war was in progress in order to be in a position to

facilitate the restoration of commercial operations immediately upon
the termination of the war the Commission appointed a Trade Routes
Committee to investigate and determine from past experience and from
new trends and techniques the number of sailings type size speed
and characteristics of ships necessary in the postwar period for each
essential trade route With respect to Trade Route No 29 the Com
mittee reported that the use of combination vessels only on the route
in accordance with prewar practice was not conducive to an efficient
operation The Committee indicated that the flexibility required in
a cargo operation such as optional service to outports rearrangement
ofport rotation elimination or addition ofports reduction or addition
of port time intraharbor shifts and the handling of large quantities
of cargoes offensive to passengers could not well be furnished by
vessels meeting the requirements of a highly integrated and compre
hensive passenger service

The Trade Routes Committee accordingly recommended that the
traffic requirements of the route should be met by two separate
serVIces

1 A passenger freight service provided by 4 combination
vessels making from 24 to 26 sailings per year and

2 A freight service with 5 cargo vessels also making from
24 to 26 sailings per year

The Committee recommended further that the two services be inte

grated so as to allow for the balancing of the entire fleet on the route
and the employment of vessels capable of meeting both passenger and

cargo requirements with flexibility ofoperation
The above recommendations of the Trade Routes Committee were

adopted by the Maritime Commission in its report released on May
22 1946 describing Essential Foreign Trade Routes and Services
Recommended for United States Flag Operation that report rec

ommends a passenger freight service E and a fre ght service if
for Trade Route No 29 The Commission on June 9 1947 issued an

order which inter alia approved the application of APL for operat
ing differential subsidy on Freight Service F of Trade Route No
29 The Commission in its report on this and various other applica
tions U S Lines Oo Sl bsidy Routes 1 17 8 Q 30 3 U S
M C 325 1947 made the following statement at page 342 concern

ing the interrelation between the freight service and the passenger
freight service on Trade Route 29

the Commission does not believe that adequate American flag freight
service can be maintained on a permanent long range basis over this route
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without subsidy The freight and passenger services on Trade Route No 9

are so interrelated that it would not be in furtheranoe of the purposes and
polioies of the 1986 Aot to have one of the services operated on a 8ubsidized

basis and the other on an unsubsidized basis Under the circumstances the

Commission believes financial aid should be granted to the American President
Lines Ltd for the operation of SerVice F Service E was covered by the

original contract Emphasis supplied

As stated above none of the combination vessels operated by APL

on this service prior to 1942 were returned to APL after the termina
tion of the war In 1946 however APL moved to reestablish its

transpacific passenger freight service with such vessels as were then

available APL has at various times since 1946 operated six vessels
on the route the details of which are as follows

Passenger

Name Speed capacity EnteredType knots service Withdrawn

First Third

Marine LynXhh n C4 Trooper n 17 226 716 1946 December 1947
Marine Adder n

doh
17 276 874 1946 January 1948

General Meigs P2 Trooper 19 324 1 320 1946 March 1949
General Gordon Un do h 19 324 1 320 1946 November 1950President Cleveland

P2SE2
R3

n h

19 251 506 1947 OperatingPresident
Wilson

19 251 506 1948 Do

The first two vessels mentioned above Government owned troopers
converted cargo ships released from military service and chartered

to APL were not suitable for the transportation of commercial pas
sengers and wereplaced on the service as a temporary measure to meet
an emergency situation The Meigs and Gordon although also re
leased from Government troop service are fundamentally P2 type
combin tion ships and wereconsiderably superior to the Marine Ly1UlJ
and the Marine Adder On December 9 1947 the Commission ap
proved the charter to APL for operation on this service of the S S
President Oleveland and the S S President Wilson P2SE2R3 type
vessels originally ordered as troopers but completed after the end of
the war as combination passenger freight ships In Contrast to the

Meigs and the Gordon which were somewhat austere as to passenger
accommodations and deficient in safety standards the Wilson and
Oleveland were redesigned as combination cargo passenger ships and
the passenger accommodations are excellent in every resp ct

At the time that the Commission approved the charter of the Oleve
land and Wilson to APL it also affirmed the following 1 The
determination pursuant to section 211 a of the Act that a passenger
freight service on Trade Route No 29 is essential to the foreign com

merceofthe United States 2 the determination pursuant to section
4 F M B



56 FEDERAL MARITIME BOARD

601 a of the Act that the operation of P2 type vessels inclusive
of the Meigs and the Gordon as well as the Oleveland and Wilson on

the passenger freight service is required to meet foreign flag compe

tition andto promote the foreign commerce of the UnitedStates 3

the extension ofthe permanent subsidy contract to June 30 1949 sub
I

ject to all necessary findings required by title VI of the Act and also

subject to congressional appropriations and 4 the inclusion of a

provision in the permanent contract providing for cancellation in the

event that APL failed to provide a satisfactory vessel replacement
program

The Commission on March 21 1949 also approved the following
determinations under section 601 a and other applicable provisions
of Title VI of the Act 1 That the operation of the Meigs Gordon

Wilson and Oleveland on these services is required to meet foreign
flag competition and to promote the foreign commerce of the United
States 2 that the vessels proposed to be operated in such services

by APL are of a size type speed and number required to operate and

maintain such services routes and lines in such manner as may be

necessary to meet competitive conditions and to promote the foreign
commerce of the United States and 3 that the granting of financial

aid to APL is necessary to place the proposed operations of the vessels

owned or chartered on a parity with those of foreign competitors
and is reasonably calculated to carry out effectively the purposes and

policy of the Act The Commission also on the same date approved
the extension of the permanent contract to September 30 1958 20

years from the effective commencement of operations on the condi

tiothat a satisfactory replacement program for passenger and or

passenger freight vessels for operation in the subsidized transpacific
and round the world services of APL would be presented and mu

tually agreed to by the Commission and the operator on or before

December 31 1949

The Commission s action of March 21 1949 vas communicated to

APL and accepted by it with the reservation however that certain

minor needed refinements with respect to service description voyage

lengths itineraries and number of required voyages would be made

A memorandum from the Commission s staff dated September 2

1949 recommended that the Commission prior to the consummation

of a formal contract conduct a section 602 hearing on the APL appli
cation and an administrative hearing to determine the scope and

weight of the direct foreign flag passenger competition on the route

The Commission on December 20 1949 determined that there was no
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necessity nor requirement in order to pay an operating subsidy to

APL that a hearing be held under section 602 of the Act

APL has continued to operate chartered combination vessels on the

route with the expectation that a formal contract for operating sub

sidy would be forthcoming in response to its instant application
Because of the background as outlined above and because of the

reasons hereinafter stated we have not confined ourselves to a con

sideration only of the foreign flag competition encountered by APL

passenger services but we have undertaken to conduct an independent
inquiry into the extent of foreign flag competition if any that has
been encountered by APL on this route since January 1 1947 As
we have recently stated in Review of Grace Subsidy Route 2 4
F M B 40 the questions presented in the notice of hearing relate to
the appropriate sections of the Merchant Marine Act 1936 as

amended as follows Question 1 to section 601 a 1 question 2 to

section 602 and question 3 to section 601 a 4 The primary
questions thus raised are whether the combination passenger freight
vessels ofAPL have encountered substantial foreign flag competition
on the route since January 1 1947 and whether an operating dif
ferential subsidy for such vessels is necessary to meet foreign flag
competition and to promote the foreign commerce of the United
States in furtherance of the purposes and policy of the Act The
facts are clear that Trade Route No 29 is of essential importance to
the promotion of the foreign commerce of the United States Both
the cargo and passenger movements on this route are and have been
substantial e conseque11tly have no difficulty in finding that the

operation of the subject combination vessels on the route is and has
been since January 1 1947 necessary to promote the foreign com

merce of the United States
General T1 affic Data The basic traffic statistics received in evi

dence indicate inter alia that 1 The total movement of cargo on

the route since January 1 1947 has far exceeded one million tons

per annum 2 from January 1 1947 to December 31 1950 United
States flag vessels have carried approximately 70 percent of the total

cargo movement and 3 during the period of record a total of

113 022 direct passengers moved over the route of which the com

bination vessels of APL carried 104 455 or 92 5 percent foreign flag
vessels 2 742 or 24 percent and other United States flag vessels in

cluding APL s freighters 5 825 or 5 1 percent
Freight Traffic The evidence in this record with respect to freight

traffic on the route as well as our recent detailed analysis thereof in
Pac TrJMp Lines Inc Subsidy Route 29 4 F M B 7 indicates
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that there has been since January 1 1947 and there continues to be

active and substantial competition from foreign flag vessels for both

outbound and inbound cargo offerings The following table shows

the relative carryings by foreign flag carriers and all U S flag car

riers for the year 1938 and for the years 1947 to 1950 inclusive
J

Long tons of commerciaZ cargo carried by foreignflag and United States flag
carriers both inbound and outbound

Year
Foreignflag United States Total

carriers flag carriers

1938
n n

n 724 000 234 000 958 000

1947 n 00 n n u n
n 325 000 726 000 1 051 000

1948 320 000 725 000 1 045 000

1949 u n n n
un n U n 362 000 000 000 I 262 000

1950
456 115 813 895 1 270 000

Passenger Traffic During the period of record the respective
passenger carryings of the combination vessels of APL other United

States flag vessels including APL freighters and other direct

foreign flag competitors on Trade Route No 29 are shown below

TotaZ passengers carried and accommodations available on all ships

1947 1948

Accom Pas
Accom Pas

moda Per sen Per
moda

Per sen Per
tions cent gers cent

tions
cent gers cent

avail avail

able
Carried able

carried

United States flag
APL combination vessels

Firstand second class 00
17 556 25 4 13 808 29 3 13 332 25 4 10 097 30 6

Third
class

un n n 00 46 639 67 4 31 000 65 8 34 231 65 3 20 732 62 S

Freighters including APL 00 3 381i 4 9 1 710 3 6 3 283 6 3 1 508 4 6

Foreign flag
Combination vessels

First and second class n 137 2 0 0 147 3 17

0Third classn Un U 52 1 0 0 0 0 0

Freighters n nn 1 365 2 0 636 1 3 1 434 2 7 635 2 0

Total or all vessels n n n 69 134 100 0 47 154 100 0 52 427 100 0 3 989 100 0

Firsthalf o 1949 t 1950

United States flag
APL combination vessels

First and second class u 6 056 22 3 3 687 26 7 12 154 27 7 5 579 29 3

Third class n n n n 17 972 66 0 8 944 64 7 24 509 55 8 10 608 55 6

Freighters including APL n 1 951 7 2 796 5 7 4 072 9 3 1 811 9 5

Foreign flag
Combination vessels

Firstand second class
oooo

128 5 4 194 4 32 2

Third class n n oo 24 1 7 234 5 14 1

Freighters 1 072 3 9 385 2 9 2 761 6 3 1 012 5 3

Total or all vessels n n 27 203 100 0 13 823 woo 43 9241lOQO 19 056 100 0

Includes Marine Lynx and Marine Adderwhile in service

t This data isdeveloped from an exhibit introduced by the Maritime Administration staff Second halt

o 1949 statistics werenotavailable from this exhibit
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Although the foreign flag competition on this route has been e ten

sive and may be expected to increase greatly in the near future there

is a question whether since January 1 1947 the foreign flag passenger
competition directly on the route standing alone could be called

substantial
Inaddition to the passenger competition i encounters from foreign

flag vessels operating on Trade Route No 29 APL contends that it is

subject to foreign flag competition from the following operations 1
Between the Far East and United States Pacific coast ports other
than on Trade Route No 29 2 between the Far East and United
States Atlantic and Gulf ports 3 between the Far East and Canada
and Latin America 4 between the Far East and Europe and 5
cruise operation

Since adequate statistics with respect to this other than direct

competition have not been and perhaps could not be furnished a

precise evaluation thereof is not possible although it is obvious that
more travelers would travel on the subject combination vessels of APL
if these foreign flag services were not available Vhether the valid
elements of the other than direct competition themselves or when
added to the direct competition would constitute substantial passenger
competition cannot in this case be determined

The payment to APL of an operating subsidy for these combintion
vessels is however not dependent upon the substantiality of foreign
flag passenger competition standing alone While we have discussed
the foreign flag competition for passengers and for cargo separately
under Title VI of the Act separate treatment of any element of traffic
was not specified or inferred by the framers of the Act We have
found that substantial direct foreign flag competition has been en

countered on the route from January 1 1947 to the present As we

have recently stated in Review of Grace Subsidy ROIllte B sup1 a we

view the United States flag operator s fleet on an essential foreign
trade route as an operating unit in so far as this fleet is necessary to

promote the foreign commerce of the United States thereon

We believe that the existence of substantial foreign flag competition
on an essential foreign trade route allows for the support of the

United St tes flag service best calculated to meet the flow of com

merce thereon a service to quote the words of the Act composed of
the best equipped safest and most suitable type of vessels This

conclusion is required by the announced purposes arid policy of the

Act as stated in Titles Iand II thereof As stated in the preamble the

purpose of the Act is
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To further the development and maintenance of an adequate and well balanced
American merchant marine to promote the commerce of the United States to
aid inthe national defense

The policy ofthe Act as stated in section 101 is

that the United States shall have a me chant marine to

provide shipping service onlall routes essential fol maintaining the flow of such
domestic and foreign water borne commerce at all times composed
of the best equipped safest and most suitable types of vessels constructed in

the United States and manned with a trained and efficient citizen personnel
It is hereby declared to be the policy of the United States to foster the develop
ment and encourage the maintenance of such a merchant marine

The administration of the subsidy program under Title VI of the
Act requires the precedent establishment of essential foreign trade
routes under section 211 a and as a correlative determination under
section 211 b the administrators of the Act have been authorized
and directed to investigate determine and keep current records of

The type size speed and other requirements of the vessels including express
liner or super liner vessels which should be employed in such services or on

such routes or lines and the frequency and regularity of the sailings of such
vessels with a view to fuooishing adequate regular certain and permanent
service

In the establishment of essential foreign trade routes under section
211 a the administrators of the Act aredirected to

consider and give due weight to the cost of maintaining each of such

steamship lines the probability that any such line cannot be maintained except
at a heavy loss disproportionate to the benefit accruing to foreign trade the

number of sailings and types of vessels that should be employed in such lines
and any other facts and conditions that a prudent businessman would consider

when dealing with his own business with the added consideration however of
the intangible benefit the maintenance of any such line may afford to the foreign
commerce of the United States and to the national defense

The general purposes and policy of the Act as announced in Titles I
and II thereof must control the specific implementation of the op
erating differential subsidy program provided for in Title VI
It is provided in Title VI of the Act that the United States flag

operator may be placed on a parity of costs with his foreign flag com

petitor when there is inter alia substantial foreign flag competition
and accordingly we believe that the subsidy is to be calculated to carry
out the purposes and policy of the Act and to promote the foreign
commerce of the United States In establishing a subsidized United
States flag service on an essential foreign trade route the Act does not

require or contemplate that this service should be identical with or

even substantially similar to that offered by the foreign flag competi
tors thereon such a requirement would not only be contrary to the pur
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poses and policy of the Act but would in fad allow the foreign flag
competitor to dictate the determinations to be made under section 211

as to whatservices should be established on each essential foreign trade

route and the number and types of vessels to be operated thereon by
compelling the subsidized United States flag operator to operate at

the level of the foreign flag competition
Ve have stated that the traffic requirements on this route before

World Val IIwere met only by combination yessels it has since been

determined pursuant to section 211 a of the Act that separate pas

senger freight and freight services are necessary to provide adequate
and well balanced and efficient United States Hng service with the

most suitable types of tessels The physical traffic requirelllents could

perhaps still be met by a large number of combination yessels call ying
a limited number of passengers and mostly cargo In such event we

could under a narrower interpretation of the Act grant an operating
subsidy to each vessel as being predominantly a cargo unit required
to meet the substantial foreign Hag cargo competition See Revie1o

of G1 ace Subsidy Route S1 tp1a It should make no difference for

subsidy purposes whether the particular route requires the operation
of combination yessels or the separate operation of both cargo and

passenger vessels The passenger and cargo operations on each essen

tial foreign trade route are interdependent and complementary when

both types of operation are required to provi le the most suitable

United States flag service on the route in olved in order to participate
in the great flow of foreign commerce thereon It is consequently not

in accordance with the purposes and policy of the Act that one of such

services should be subsidized and the other IInsubsidizecl in a situa

tion where the whole United States flag operation is found to be oper

ating at a substa 1tial economic disadvantage
Ve find therefore that American President Lines Ltd in the op

eration of its foul P2 passenger freight vessels 011 Sen ice 1 of Trade

Route No 29 in connection with the operation of its freight vessels

on Service 2 of the route has encountered substantial di red foreign
flag competition since January 1 1947 and that an operating differen

tial subsidy to American President Li nes Ltd for operation of those

vessels on Service 1 of Trade Route No 29 in connection with the

operation of its freight vessels OIl Service 2 is necessary to meet com

petition from foreign flag vessels and to promote the foreign commerce

of the United States in furtherance of the plrposes and policy of the

1erchant Marine Act 1936 as amended

4 F 11 B
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CONCLUSION

The Board thererore concludes

There is no reason to disturb the March 21 1949 action or the Mari

time Commission with respect to the four P2 type vessels

Sgd A J WILLIAMS

Secretary
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No 833

APPLIOATION OF AMERICAN PRESIDENT LINES lim FOR OPERATING
DIFFERENTIAL SUBSIDY ON SERVICE 02 OF TRADE RoUTE No 17

No S 17 Sub No 1

APPLICATION OF AMERICAN PRESIDENT LINES lJm FOR EXTENSION OF

EXISTING AUTHORITY TO OPERATE WITHOUT SUBSIDY ON SERVlOE C2

OF TRADE ROUTE No 17

Submitted SepternlJer 4 195 Decided SepternlJer 17 195

Considerations of convenience to the Board and to the parties found to justify
the determination by the Board of particular legal questions on motion prior
to hearing before the examiner

The word Orient in section 605 a of the Merchant Marine Act 1936 is

broad enough to include Malaya and Indonesia

REpORT OF THE BOARD ON MOTION

This matter is presented on a motion by Luckenbach Steamship Co

Inc herein called Luckenbach which is engaged in theintercoastal

trade for a ruling that American President Lines Ltd herein called

APL may receive no subsidy for its vessels operating on Service
02 ofTrade Route No 17 herein called the route 1 if such vessels
alsoengage in the intercoastal trade 2 We have set for hearing before

p The itinerary of Service C 2 on Trade Route No 17 is described in the Report of the

United States Maritime Commission on EssenUaZ Formgn TraM Routes of the American
Merchafl t Marine as follows

New York other Atlantic ports as traffic offers via Panama Canal Los Angeles San

Francisco to Manila Hong Kong Singapore Belawan Batavia Soerabaja Hong Kong and

Philippine Islands as traffic offers to San Francisco Los Angeles and via Panama Canal

to New York privllege of call1ng at French Indo China and Siam as traffic offers
2 Luckenbach s motion is in the alternative a to dismiss the appl1catlons of APL to

the extent they apply for operatingdifferential subsidy for the operation of vessels on

Trade Route No 17 Freight Service C 2 on voyages in which they engage in intercoastal

trade or b for an order in advance of hearing on the appllcatlons of APL finally deter

mining that no intercoastal cargo may be carried on a voyage on said trade route for
which operating differential SUbsidy Is paId or accrued to APL

4 F M B
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the examiner on a single record the application of APL for extension
of its temporary authority to operate without subsidy on the route and
its application for an operating differential subsidy on the route to

receive evidence relative to determinations which the Board is required
to make pursuant to sections 605 c and 805 a of the Merchant
Marine Act 1936 as amended herein called the Act Lucken
bach relies on section 605 a of the Act and raises a single issue un

der that section which is quite distinct from the issues to be determined
under the other sections mentioned We might broaden the issues to

be heard before the examiner to include the point now raised by Luck
enbach under section 605 a However Luckenbach points out that
if this issue is decided in its favor it will not be further interested in
the proceedings The issue raised by the motion has been carefully
considered in briefs filed by Luckenbach APL and counsel for the
Board and we believe that considerations of convenience to the Board
and to the parties interested favor the determination of the issue by
us at this time

Section 605 a of the Act in so far as relevant to the issue pre
sented on motion reads as follows

No operating differential subsidy shall be paid for the operation of any vessel

on a voyage on which it engages in coastwise or intercoastal trade Provid ed

hOwever That such subsidy may be paid 1 on a round theworld voyage or

2 a round voyage frolll the west coast of the United States to a European
port or ports Ol 3 a round voyage from the Atlantic coast to the Orient

which includes intercoastal ports of the United States or 4 a voyage in foreign
trade on which the vessel lllay stop at an island possession or island territory
of the United States umerals supplied

Luckenbach contends that service on the route which is intended

primarily to provide service between the United States Atlantic coast

and Malaya Indonesia is not a round voyage from the Atlantic
coast to the Orient within the meaning of section 605 a If this

contention is sound then as a matter of law no subsidy can be granted
to APL unless its vessels on the route cease all intercoastal carryings
for clearly APL s service under consideration comes only under clause
3 above The single question to be decided is whether the APL

service described in note 1 is a round voyage from the Atlantic coast

to the Orient

Itmay be noted in passing that section 506 of the Act contains re

quirements somewhat similar to section 605 a with application
however to the granting of construction differential subsidies also

that section 805 a of the Act gives certain protection to inter
oastal and coastwise services from competition by subsidized oper

ators or their affiliates in the foreign trades
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Luckenbach contends that the word Orient as used in the Act

refers to trade routes serving primarily Japan China and the Philip
pines and does not apply to trade routes serving primarily Malaya
and Indonesia The Act refers to voyages not routes Luckenbach

argues for a strict construction of the word Orient claiming that

the legislative history of the section and the administrative interpre
tations of the word lead to such a result vVe believe the word should

be given its usual and well settled meaning United States v Stewart

311 U S 60 1940 While the word Orient has doubtless had

different meanings during various eras in history and has progres

sively included areas more to the East as geographical discoveries

have broadened the world s geographical knowledge we believe that

as of 1936 when the Act was passed the words Orient and Far

East had in shipping circles substantially the same meaning and

included the Malayan and Indonesian ports here involved

Webster s New Inte11wtional Dictiol1ary 2d ed 1937 defines the

Orient as The East eastern countries or less commonly the

eastern part of a c ountry esp the countries east of the Mediterranean

or the ancient Roman empire also the countries of Asia generally
sometimes eastern Asiatic countries

Webster s Geographical Dictionary 1949 contains the following
definitions

Orient the The East generally eastern countries III ancient times the

Gountries E of the Mediterranean t9day the countries of Asia generally esp

the countries of E Asia the Far East See the East 1

East the 1 The countries of Asia and of the Asiatic archipelagoe the

countries E of Europe the Orient the East usually connotes the civilized

Asiatic countries either ancient or modern See Far East Middle East Near

East

Far Eost 1 The countries of E Asia bordering on Pacific Ocean China

Japan E Siberia Korea Indochina Malay Archipelago including the Philip

pine Is etc the Orient

The same Geographical Dictionary defines Malay Archipelago which

is included in the definition of FarEast so as to include the islands in

the Malay area between Java and Sumatra on the west and the Philip
pines on the east as follows

Malay Archipelago The largest of island groups in the orld off SE coast

of Asia bet the Pacific and Indian Oceans comprising the isla nds of the East

1HUes including Surno tra Ja va Lesser S1 nda Is Moluccas Timor New Gll inea

ll0111 eo Celebes Philippine Is Emphasis supplied

Luckenbach contends that the legislative history of section 605 a

of the Act supports its contention that the word Orient as used
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therein does not include Malaya and Indonesia Luckenbach points
out that the exception concerning a round voyage from the Atlantic

Goast to the Orient was added on the floor of the Senate during the

last stages of the legislation and argues that this was done merely
to protect the then established Atlantic Orient services and the Con

gress did not contemplate that a service not then in existence would

come under the exception
When the words were added on the floor of the Senate the following

explanation was given by Senator McNary Cong Record Vol 80

p 9904

The purpose of these amendments is to proteet the trade routes that have been

established between the Atlantic Coast of the United States a nd the Orient
As you are aware Japan has established regular direct freight service between

Japan and the Orient to the Atlantic Coast of the United States Therefore
it is m0st important that we meet this competition and protect the American

services which have been established inthis trade

The omission is probably an oversight because you will observe in these sec

tions the west coast to European countries is mentioned but not the Atlantic

Coast to the Orient

At that time Dollar Steamship Lines and American Pioneer Line

had services running from the Atlantic coast to Japan and China and

return but not making round voyages to Malayan or Indonesian ports
While it is doubtless true that the framers of the Act had in mind

primarily the protection of existing services runnirg between the

Atlantic coast and the Orient as well as existing services between the

West coast of the United States and Europe we do not think the words

of the statute import an intent to protect exclusively the existing lines
ora geographical area limited to the ports then being served At that

time Isthmian Steamship Company was the only line making voyages
from the Vest coast of the United States to Europe and its services

then covered the British Isles only The word Europe in the

statute we believe covers an area far wider than the ports of Europe
then being served and similarly we believe that the word Orient

covers an area wider than the ports of the Orient then being served

If the Congress had intended the protection of section 605 a for

only existing services it could readily have so provided by giving
grandfather rights as it did in section 805 a

The meaning given to the word Orient by Government and in

dustry in 1936 throws light on its then accepted meaning in shipping
circles American Pioneer Line s operation to China and the Philip
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Ipines was then called a Far East Service 3 Dollar Steamship

Line s operation to China Japan and the Philippines was then called

a Trans Pacific Service 3

The foregoing indicate that the foreign area reached in each case

was commonly known as the Far East or the Orient but this in

our judgment does not indicate the converse i e that the 4 Orient

includes only these areas Ocean Mail Contract Route No 57 op
erated by Lykes Bros Ripley S S Co shows that Batavia Jakarta
and Singapore were both ports of call on the company s American

Gulf Orient Line 3 Other indications that the word Orient in

1936 included Malaya and Indonesia may be found in Agreements No

131 approved by the Board s predecessor on April 2 1930 and No

5585 approved May 3 1938 The first of these established the Trans

Pacific Passenger Conference and in the bylaws of the conference

the Orient Group was defined to include lines serving Japan China

the Philippines and Malaysia The second agreement relates to

passengers moving to the Orient which word was used therein to

describe Japan China the Philippines and Straits Settlements

In a publication prepared by Mr A Lane Crieher Secretary of

the Subcommittee of the Secretary of the Interdepartmental Ocean

Lines Contract Committee issued by the Department of Commerce

in 1930 and entitled Ocean Routes in United States Foreign Trade

the author on page 30 under the term Far Eastern Countries in

cl udes both British Malaya and the Netherlands East Indies

The Commission s publications of the essential trade routes in 1946
and 1949 disclose that the Commission was not attempting to limit

the meaning of Far East but was defining the area to be served by
each route This is shown by the use of the words Far East in

naming three routes two of which viz Nos 22 and 30 authorized

service to the Straits Settlements and Netherlands East Indieswhereas

No 29 did not include those two localities

vVe may also add that the register of the Departnlent of State
July 1936 and that Department s organization chart for that year
showed that its Division of Far Eastern Affairs had under its general
charge our relations with both the Dutch East Indies and British

nialaya the jurisdictions which are now known as Indonesia and

Straits Settlements

An order will be entered denying the motion

Sgd A J WILLIAMS

Secretary
3 These appellations are taken from United States Maritime Commission s publication

American Flag Services in Foreign Trade 1936
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At a Sessioll or the FmmRAL MAHITIlIE BOARD held at its office in

Vashington D C on the 17th day or September A D 1952
I

No 8 33

AlIEmC N PHESlDENT LINES LTD ApPUCATION EOR OPERATING
Dr FFEHEXTI L SVmJDY THADE ROUTE No 17 SE WlCE C 2

No S 17 Sub No 1

l IEIUCAN PHESlDENT LINES IrD ApPLICATION FOR EXTJiNSION OF

EXlSTING AUTIIOHllT To Ol EHAT1Tll nOUT SUBSIDY ON TRADE
ROUTJj No 17 8ImncE C 2

A motion having been filed by Luckenbach Steamship Company
Inc

lindeI section O a of the n1erclllnt 1al ine Act 1936 a to

disnlithe lpplll ations herein to the extent they apply ror operating
Ii tferent 1 subsidy on Trade Houte No 17 Freight Service C 2 on

oyagcs in which they engage in intercoastd trade or in the alter
llHt ve b for 11 order i n advance or hearing OIl the applications
finally determining that no intercoastal cargo may be carried on a

voyage Oil said route ror hich operating differential subsidy is paid
lr accrued to l1lel ican President Lines Ltd and briefs having been

filed by counsel for Luckenbach Steamship Company Inc American
President Lines Ltd and the Board and the Board on the date
hereof having made and entered of record a preliminary report con

taining its conclusions and decision on such motion which report is

hereby referred to and made a part hereof

It i8 olde J cd That the said motion to dismiss Le and it is hereby
denied

13 y the Board

LC
Sgd A J Tn LL MS SeC1 etaTY
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No S 28

REVIEW OF THE OPERATING DIFFERENTIAL SUBSIDY CONTRAOl WITH
MISSISSIPPI SHIPPING COMPANY INC FOR TRADE ROUTE No 20

Submitted July 23 1952 Decided September 17 1952

Missi sippi Shipping Company Inc in the operation of its three combination

vessels on Line A 1 of Trade Route No 20 in connection with its freight
services on that route has encountered substantial direct foreign flag com

petition since January 1 1947

An operating differential subsidy to Mississippi Shipping Company Inc for

operation of these combination vessels on Line A 1 of Trade Route No 20

inconnection with the operation of its freight services on the route is neces

sary to meet competition from foreign flag vessels and to promote the foreign
commerce of the United States in furtherance of the purposes and policy of

the Merchant Marine Act 1936 as amended

Donald R Macleay and Jo8eph M Rault for Mississippi Shipping
Company Inc

Joseph A Klausner and Edward A Aptaker for the Board

REPORT OF THE BOARD

This proceeding concerns a review on our own motion of the op
erating differential subsidy agreement of Mississippi Shipping Com
pany Inc hereinafter referred to as Mississippi for three
C3 S1 BR1 type combination vessels operated by the company on

Line A 1 of Trade Route No 20
Notice of hearing was published in the Federal Register the stated

purpose of which was to receive evidence relative to the following
1 whether and to yhat extent the operation of such combination

passenger and freight vessels by Mississippi on Line A 1 of Trade

Route No 20 was required to meet foreign flag competition and to

promote the foreign commerce of the United States between January
1 1947 and the present date or any part thereof 2 whether such

competition if any was a direct foreign flag competition or b

other than direct foreign flag competition and 3 the extent to
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which the payment of subsidy in respect to the combination passenger
and freight service afforded by the operation of the above mentioned

combination vessels on Trade Route No 20 is necessary to place such

vessels on a parity with those of foreign flag competitors and is rea

sonably calculated to carry out effectively the purposes and policy of

the Merchant Marine Act 1936 as amended

Hearing was held before an examiner on November 30 1951 and
December 5 6 and 7 1951 and the recommended decision of the ex

aminer which contains a full and careful analysis 01 traffic data on

Trade Route No 20 and which we incorporate by reference for de

tails not herein recited was served on June 6 1952 The examiner

recommended that the Board should find that 1 the operation of
three combination vessels by Mississippi on Line A 1 ofTrade Route

No 20 was required to meet foreign flag competition ana to promote
the foreign commerce of the United States since January 1 1947 2

such competition for both cargo and passengers wassubstantial direct

foreign flag competition both parallel and nonparallel during such

entire period 3 the extent to which payment of subsidy for such

vessels is necessary under section 603 b of the Merchant l1arine Act

1936 as amended is the amount which would apply if they were op
erated under foreign registry and 4 for purposes of subsidy the

combination vessels should not be divided into freight and passenger

parts with each part treated separately but each vessel should be

regarded as a single operating unit A memorandum partly support
ing and partly excepting to the examiner s recommended decision was

filed by Board counsel and the matter was submitted to us without

oral argument We agree generally vith the recommended findings
of the examiner

Mississippi is the only United States flag operator offering a regular
berth service on Trade Route No 20 Pursuant to an extended operat
ing differential subsidy agreement entered into between Mississippi
and the Maritime Commission on April 5 1950 effective January 1

1947 Mississippi operates the following subsidized services on Trade

Route No 20 not fewer than 17 and not more than 20 sailings per

year with three C3 S1 BR1 type combination passenger and freight
vessels nor fewer than 16 and not more than 20 sailings per year with

five 02 type cargo vessels and not fewer than 10 and not more than

12 ailings per year with three C1 A type cargo vessels all on the

service designated as Line A ofTrade Route No 20 which is described
in the subsidy agreement as follows

I The agreement of April 5 1950 extends the original Long Range SubsIdy Agreement
of December 31 1937 with thIs operator to DeCmber 31 1957
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u S GulfPorts East Coast South America

Between New Orleans and other United States Gulf ports and ports on the
East Coast of South America with the privilege of calling at Puerto Rican pOrts
to load and discharge cargo to or from East Coast of South America ports and

with the further privilege of making calls at Martinique outbound and Trinidad
inbound provided that neither freight nor passengers shall be carried between
United States ports and Martinique or between Trinidad and United States ports
except with prior privilege of making calls on bqth outward and inward voyages
with both cargo and combination passenger and cargo vessels at other West

Indies ports with the prior consent of the Administration

The above mentioned combination vessels are the only ones presently
under consideration They began operations on Trade Route No 20
as follows Del Norte November 1946 Del Sud February 1947 Del
Mar April 1 1947

These vessels are of 9 627 deadweight tons have dry cargo bale space
of 455 202 cubic feet refrigerator space of 61 390 cubic feet accommo

dations for 119 passengers and maintain an average speed of 17 5
knots

4s we have recently stated in Review of Grace Line Subsidy Route
4 F M B 40 the questions presented in the notice ofhearing relate

to the appropriate sections of the Merchant Marine Act 1936 as

amended as follows question 1 to section 601 a 1 question 2 to
section 602 and question 3 to section 601 a 4 The primary ques
tions thus raised are whether the subject combination vessels of Mis

sissippi have encountered substantial foreign flag competition on

Trade Route No 20 since January 1 1947 and whether an operating
differential subsidy for such vessels is necessary to meet foreign Bag
competition and to promote theforeign commerce of the United States
in furtherance of the purposes andpolicy of the Merchant Marine Act
1936 as amended

General traffic data The basic traffic statistics received in evidence
indicate inter alia that 1 during the years 1948 1950 and the first
half of 1951 foreign flag vessels carried approximately 40 percent of
the total cargo movement on Trade Route No 20 2 competition for

passengers from foreign flag vessels operating on Trade Route No 20
has since January 1 1947 been confined to freighters which have
carried about 2 percent of the total passengers moving over the route
from January 1 1947 to June 30 1951 and 3 Mississippi has en

countered some measure of foreign flag competition for passengers
from cruise operations and from vessels operating on Trade Routes
No 1 and No 24

The facts are clear that Trade Route No 20 is and has traditionally
been ofessential importance to the promotion of the foreign commerce
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of the United States Both the cargo and passenger movements on

this route have been substantial from January 1 1947 to the present
Among the commodities shipped outbound on 1ississippi s combina

tion vessels are drugs andmedicines prepared foods fresh fruits auto

mobiles automobJle parts washing machines refrigerators freezers

food machines sewing machines radios canned goods machine tools

cotton piece goods medical equipment and tire fabric The inbound

freight movement includes many South American products such as

coffee which are transported in large quantities The essentiality of

the passenger service is evidenced by the large number of passengers

transported during the period under review Consequently we have

no difficulty in finding that the operation of the subject combination

vessels on Trade Route No 20 is and since January 1 1947 has been

necessary to promote the foreign commerce of the United States

Freight traffic The outbound and inbound cargo carryings on

Trade Route No 20 ofMississippi s combination vessels and freight
ers and of foreign flag vessels for the years 1948 1950 and the first

half of 1951 are as follows

Cargo tonnage expressed in thousands of tons

1948 1950 First half of 1951

Cargo Percent Cargo Percent
Cargo Percent

tonnage tonnage tonnage

MississiPPi TotaL n h h h h 568 60 4 369 53 2 262 65 0

Freighters 408 43 4 261 37 6 178 44 4

Combinations h h h 160 17 0 108 15 6 83 20 6

Foreign flagm h 373 39 6 325 46 8 141 35 0

The figures for 1947 and 1949 are not included since they are not

complete but the evidence indicates that the relative carryings of

Mississippi and the foreign flag carriers during 1949 were not greatly
different from those disclosed above The evidence for 1947 indicates

that the foreign flag carriers transported about 22 percent or 172 000

tons out of 796 000 tons

There is no real distinction between the type of freight transported
in the combination vessels of Mississippi and that transported in the

freight vessels The combination vessels do however tend to carry

a greater volume of high value commodities and those for which

speedy transportation is necessary thus accounting for a somewhat

higher revenue per weJght ton On this route as well as on Trade

Route No 2 the combination vessels receive special port privileges
in several foreign ports thus expediting their entry and clearance and
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avoiding the delays suffered by freighters in congested ports See
Review of Grace Line Subsidy Route B supra Gross revenues of the
combination vessels from January 1 1947 to June 30 1951 were
derived as follows

Percent

From freight 23 725 676 73 9
From passengers 8 378 171 26 1

Total 32 103 847 100 0

The record is thus convincing that Mississippi s combination vessels
have from January 1 1941 to the present time encountered substan
tian foreign flag competition for cargo on Trade Route No 20

Passenger traffic The only foreign flag passenger competition
from vessels operating on TraQe Route No 20 is as above stated
confined to freighters During the years 1941 1948 1950 and the
first half of 1951 a total of 13 318 passengers moved outbound and
inbound over Trade Route No 20 of which the combination vessels
of Mississippi carried 10 714 foreign flag vessels carried 316 and
2 288 moved on Mississippi s freighters

In addition to the passenger competition encountered from foreign
flag vessels operating on Trade Route No 20 Mississippi contends
that it is subject to foreign flag passenger competition from three
other sources viz 1 operations on Trade Route No 1 2 opera
tions on Trade Route No 24 and 3 cruise operations

Trade Route No 1 serves United States Atlantic ports and ports on

the East coast of South America Moore McCormack Lines Inc

operates a regular passenger freight service on this route with its
4 Good Neighbor Fleet Foreign flag passenger service is provided by
the Argentine State Line which instituted service in 1950 and 1951
with three newly built combination vessels and by foreign flag
freighters Trade Route No 24 serves the United States Pacific coast

ports and ports on the East coast of South America There are no

regular passenger or combination vessels operating on that route

During 1947 1948 1950 and the first half of 1951 a total of 1 341 pas
sengers moved outbound and inbound on United States flag and for

eign flag freighters operating on Trade Route No 24 of vhich

foreign flag freighters carried 515 and Unjted States flag freighters

carried 826 lVIississippi contends that cruise passengers are not par
ticularly concerned with any definite destination and that conse

quently it has encountered severe competition from all sorts of

foreign flag cruises sailing from ports on the Gulf Atlantic and
Pacific coasts of the United States
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The number of passengers carried to and from the East coast of
South America by foreign flag vessels operating on Trade Routes No

1 No 20 and No 24 during the years 1948 1950 and the first half of

1951 is as follows

1948 1950 1st half of 1951

Trade Route No 1 North Atlantic uu uu u 1 604 1 323 1 197
Trade Route No 20

OulO
u uuu u uuuuu 122 98 29

Trade Route No 24 Pacific u u u un n 185 160 44

Passengers originating from or destined to various areas in the
United States can of course move through Pacific coast or North
Atlantic coast ports as well as through Gulf coast ports or vice
versa Mississippi solicits passengers on a Nation wide basis and
maintains agency relations throughout the United States as well as

in the principal ports on the East coast of South America Its

foreign flag competitors do exactly the same Unquestionably
the foreign flag vessels operating on Trade Routes No 1 and No 24
and foreign flag cruise ships offer some measure of passenger competi
tion to Mississippi on Trade Route No 20 Vhether the above
described foreign flag passenger operations both on and off Trade
Route No 20 standing alone have offered substantial competition
to the subject combination vessels of Mississippi is doubtful and need
not be the basis of findings in this case

Board counsel although concurring in the recommended decision
of the examiner except to his finding that foreign flag competition
for passengers was substantial They contend that such a finding
is llot supported by the evidence and in any event is not necessary
Board counsel point to the fact that 74 percent of the revenue earned

by the combination vessels is derived from cargo carryings and that
the vessels can therefore properly be regarded as predominantly
cargo carrying units and that substantial competition for cargo
constitutes substantial competition for the operation of each ship as

a whole Ve recognize the strength and validity of this argument

and believe that under the facts of this particular case foreign flag
cargo competition is sufficient under the Act to authorize the award

of an operating differential subsidy for operation of the subject
vessels

The payment to Mississippi of an operating subsidy for these

combination vesselneed not rest however on the foregoing analysis
and determination that they be considered predominantly cargo
vessels As we have stated in Review of Grace Line Subsidy
Route supra and in American President Lines Ltd Subsidy
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Route 9 4 F M B 51 it is our opinion that in so far as the question
of foreign flag competition is concerned individual combination

vessels may be treated as an element of an entire fleet serving a route

which integrated fleet of vessels is required to meet the foreign flag
competition there existing

In this case as in the cases referred to in the paragraph next

above there has been a determination that the route is an essen ial

foreign trade route under section 211 a of the Act and that the ves

sels now constituting the Mississippi fleet including the three combi
nation vessels above described are of thetype size speed and number

required to enable Mississippi to operate and maintain the service

on the route in such manner as is necessary t meet competitive condi

tions and promote foreign commerce As we said in American Presi

dent Lines Ltd Subsidy Route 29 supra

In establishing a subsidized United States flag service on an essential foreign

trade route the Act does not require or contemplate that this service should

be identical with or even substantially similar to that offered by the foreign

flag competitors thereon such a requirement would not only be contrary to

the purposes and policy of the Act but would in fact allow the foreign flag

competitor to dictate the determinations to be made under section 211 as to

what services should be established on each essential foreign trade route and the

number and types of vessels to be operated thereon by compelling the subsidized

United States flag operator to operate at the level of the foreign flag competition

vVe find therefore that Mississippi in the op ration of its three

combination vessels on Line A 1 of Trade Route No 20 in connec

tion with its freight services on that route has encountered substan

tialdirect foreign flag competition since January 1 1947 and that an

operating differential subsidy to Mississippi for operation of tlose

vessels on Line A 1 of Trade Route No 20 in connection with the

operation of its freight services bn the route is necessary to meet

competition from foreign flag vessels and to promote the foreign
commerce of the United States in furtherance of the purposes and

policy of the Merchant Marine Act 1936 as amended

CONCLUSIONS

The Board therefore concludes that The competitive conditions

encountered by the subject combination vessels of Mississippi Ship
ping Company Inc since January 1 1947 do not warrant any modi

fication of the operating differential subsidy contract with this

operator for Trade Route No 20

Sgd A J ViIlianls

Secretary
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No S 28

J11IsSISSIPPI SHIPPING COMPANY INC OPERATING SUBSIDY DIFFEREN

TIALS VITH RESPECT TO COMBINATION PASSENGER AND FREIGHT

VESSELS OPERATED ON TRADE ROUTE No 20

1 Operation of combination passenger and freight vessels by Mississippi Ship
ping Company Inc on Service 1 of Trade Route No 20was required to meet

foreign flag competition and to promote the foreign commerce of the United

States during all of the period between January 1 1947 and the present
date

2 Such competition was substantial direct foreign flag competition both parallel
and non parallel during such entire period

3 Extent to which payment of subsidy is necessary is the amount which would

apply if Mississippi s combination vessels were operated under foreign reg

istry and

4 Each of such combination vessels for purposes of subsidy should be regarded
as a single operating unit

Donald R AIacleay and Joseph M Rault for Mississippi Shipping
Company Inc

JosephA Klausner and EdwardAptaker for the Board

RECOlIlfENDED DECISION OF A L JORDAN EXAMINER

This proceeding was instituted by the Board on its own motion pur
suant to Title VI of the Merchant J1arine Act 1936 as amended for

the purpose of reviewing the operating differential subsidy agreement
of Mississippi Shipping Company Inc with a view to determining
the basis for permanent subsidy rates to be applicable to the C3 com

bination passenger and freight vessels Del Norte Del Sud and Del

Mar operated by the company on Service 1 of Trade Route No 20

D S Gulf East coast South America

Hearing was held pursuant to notices in the Federal Register or

October 5 and November 27 1951 to receive evidence relative to the

following
1 Whether and to what extent the operation of such combination passenger

and freight vessels by Mississippi Shipping Company Inc on Service 1

of Trade Route No 20 was required to meet foreign flag competition and to

promote the foreigu commerce of the United States between January 1

1947 and the present date or any part thereof
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2 Whether such competition if any was a direct foreign flag competition or

b other thandirect foreign ag competition and

3 The extent to which the payment of subsidy in respect to the combination pas

senger and freight service afforded by the operation of the above mentioned

combination vessels on Trade Route No 20 is necessary to place such ves

sels on a parity with those of foreign flag competitors and is reasonably cal

culated to carry out effectively the purposes and pOlicy of the Merchant

Marine Act 1936 as amended

The subsidy agreement No 1Cc 62433 was executed April 5 1950

covering the period from January 1 1947 through December 31 1957

It covers other vessels freighters and another trade route but only
the three combination passenger and freight vessels are here involved

Noone appeared in this proceeding to oppose the agreement under

reVIew

Mississippi Shipping Company Inc hereinafter referred to as Mis

sissippi or the company participated in the proceeding without

prejudice to its contract to cooperate with the Board in the develop
ment and presentation of the pertinent facts relating to the competi
tive situation ofthe company s combination vessels

Trade Route No 20 wasfound to be one of the essential trade routes

of the United States merchant marine in the United States 1aritime

Commission s fay 1946 report on Essential Foreign Trade Routes

and Services Recommended for United States Flag Operation The

subsidized passenger and freight service on this route is provided
pursuant to the contract under review by three C3 combination pas

senger freight type vessels with 17 to 20 sailings per year Among
the commodities shipped outbound in the combination vessels are

drugs prepared foods automobiles washing machines refrigerators
freezers sewing machines radios canned goods machine tools 1 uxury

items and general cargo Inbound products such as coffee are trans

ported in large quantities The essentiality of the service is indicated

by the substantial freight and passenger carryings effected by the op

eration in the period 1947 to the present as shown by the statistics

herein Thus the operation as to both freight and passenger carry

ings was necessary to promote the foreign commerce of the United

States
Mississippi s three C 3 combination passenger freight type vessels

are of 9627 deadweight tons and have bale cubic dry cargo space of

455 202 feet and refrigerated space of 61 390 cubic feet They have

accommodations for 119 passengers and a rated speed of 16 5 knots

To meet their schedule they are actually operated at an average speed
of 17 5 knots They began passenger cargo operations on Trade
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Route
No

20 as follows Del Norte November 1946 Del Sud Febru

ary 1947 Del Mar April 1947
The company s combination service is operated between New Or

leans and Rio de Janeiro Santos Montevideo and Buenos Aires In
addition the vessels call at St Thomas southbound and at Curacao
northbound Sailings are made every two weeks but every fourth

sailing is effected by a C 2 freighter sailing in lieu of the fourth C3
vessel which Mississippi intends to build eventually Turnaround
time on the voyage is 47 days These ships are granted packet privi
leges in South American ports permitting them to enter and clear
within 24 hours or less This enables the company to maintain a

rigid schedule resulting in the expressed desire of many shippers
that their cargo be transported in these vessels Regularity of service
is especially important in view of the Brazilian practice of issuing im

port licenses for all shipments for a limited perioclof time In addi
tion the combination ships succeed in attracting a substantial volume
of way port passengers and cargo because of their regularity

There is no real distinction between the type of freight transported
in the combination vessels and in the freight vessels generally The

combination vessels tend however to carry a greater volume of high
value commodities and those for which speedy transportation is neces

sary This is reflected in a somewhat higher revenue per weight ton

carried by the combination vessels as compared with freight vessel

cargoes The passenger vessels also carry mail which returns a high
revenue but which moves in volumes so small that the overall revenue

per weight ton is not materally affected Inflammables explosives
and certain acids are prohibited by Coast Guard regulations from

transportation aboard passenger vessels The combination vessels

form the nucleus ofMississippi s service to South America

1ississippi s president testified that the company has made an

earnest attempt to carry out its obligations to build up and maintain

both passenger and cargo service believing the one complements the

other that it has been the company s experience that well maintained

passenger service makes satisfied patrons of many who have the direc

tion of exports and imports and that the prestige and the reputati n

for regularity and dependability that flow from the operation of such

a service are of great value in the constant competitive struggle for

freight service It was also testified that the combination service

gives the shippers the opportunity of being aboard and watching
their cargo handled They see how the vessel operates and see the

general efficiency of the line at first hand The company s Chicago
passenger agent testified that the tie up between the freight and pas
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senger business is definite and valuable and many passengers come

through shipping connections l1ississippi has an extensive adver

tising program A representative for the agency handling it in de

scribing the various passenger advertisements emphasized the value
and prestige to the line of its combination vessels in the attraction of

freight traffic

It was testified that the combination vessels on account of their

passenger carriage ope ate on a fast and dependable schedule sailing
on dates announced long in advance and arriving barring accidents
on fixed dates at every port of call that from time to time there has
been acute congestion in the principal South American ports causing
great delays up to 60 days to American freighters but Mississippi s

combination vessels on account of their passenger carriage obtain
immediate berthing privileges and are able to avoid such delays which
is of great value to the importer and exporter that regularity and de

pendability of service enables the exporter to conform to the time
limits of his for3ign import perIlits and of his letters of credit re

ducing the financing involved and that inventories of commodities
imported or exported can be regulated and kept at a lower level be
cause of the certainty of the date when additional supplies will be
delivered The importance of this was emphasized by freight for
warders export traffic managers a coffee importer and others Typi
cally a forwarder testified that his firm shipped eyerything on these
vessels it possible could that without these vessels the Gulf would be
at a distinct disadvantage in comparison with foreign competition
that prevails at the Atlantic coast and that his customers constantly
express a preference for the combination vessels about 80 percent of
hisprincipals requesting that their exports be booked on these vessels

The Export Traffic Manager Abbott Laboratories Chicago testi
fied that the combination vessel is ofgreat importance to his company
that its use helps them with their distribution and inventories and
that if they had to revert to complete freighter operations from New
Orleans they would quickly survey the probability of sending all
their cargo via New York for passenger ship handling The business
of that company in South America during 1951 totaled around
5 000 000
The Traffic l1anager in charge of imports and exports for Sears

Roebuck testified that his company ships to their stores in Rio de
Janeiro and Santos some 10 000 items including furniture household
appliances wearing apparel plumbing and roofing supplies that
they feel there is a very definite advantage in using these vessels be
cause they know when the vessels are sailing and reaching destinations
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and can make necessary arrangements to have their merchandise
aboard This he says is invaluable in controlling inventories and

they feel that use of these vessels has contributed to the success of

their South American venture Sears he stated occasionally uses the

Lloyd Brasileiro line for shipments to Brazil because the Brazilian

authorities charge against the dollar limit in the import license only
the value of the commodity whereas if the shipment is on an Amer

ican vessel the dollar freight is also charged against the amount in

the import license l esulting in less goods imported under the same

license

A New Orleans coffee importer testified that about 2 000 000 bags
of coffee are annually brought into New Orleans from Brazil that

he imports from Brazil through New Orleans annually about 300 000

bags of coffee of a value of about 20 000 000 vVhile he uses all the
lines in the service he prefers Mississippi s c mbinaiion vessels for
the same general reasons of dependability reduction of inventories
and lessened dollar investment thereby brought about and he tries
to ship as much as he can by the combination vessels

The C3 combination vessels have averaged greater revenues per
weight ton of cargo than the 0 2 or 0 1 freight vessels During all
the voyages completed by the C3s from January 1 1947 to June 30
1951 the gross revenues were as follows

Percent

Freigbt 23 725 676 73 9

Passenger 8 378 lv1 26 1

Total 32 103 847 100 0

The ratio of freight revenues to passenger revenues is about 3 to 1

Foreign flag competition cargo Mississippi s principal foreign
flag competitors operating substantially parallel are as follows

1 Brazilian Line Lloyd Brasileiro operating several types of

vessels of which the newest are comparable in their general charac
teristics to Mississippi s C2s They have length 425 feet beam 65

feet horsepower 6 600 speed 15 5 knots cubic capacity 400 000 cubic
feet reefer capacity 16 000 cubic feet and deep tanks for oil A sail

ing frequency ofevery two weeks is attempted but not met The fol

lowing table shows the number of sailings on Trade Route 20 by this
line during part ofthe period under consideration
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I Sailings Sailings
outbound inbound

1st half 1951
h n n

1950 n n n
n n n h

l

6
14
26

3

10

18
20
3

1 Sailings include only those in which passengers were carried since thereports required at that time were
limited to such sailings

The usual itinerary of this line on Trade Route 20 extends be
tween Gulf ports and Brazilian ports as far south as Rio Grande

Calls frequently are made at United States Atlantic ports The
estimated average turnaround time for all foreign flag Trade Route

20 operations is 94 days This line has developed substantial traffic

between the United States and Brazil

2 There are two Argentine government services Flota l1ercante

Argentine State Line and Dodero Line The former operates gen

erally on Trade Route No 1 but occasionally its vessels are put in

service over Trade Route No 20 Dodero Line is generally used in
Trade Route 20 service It uses Victory type vessels principally
with speed of 17 to 18 knots Their passenger accommodations with

a capacity of 12 are well appointed They average one sailing per
month from Gulf ports and call at Santos and Rio de Janeiro as well

as the Argentine ports
3 Nopal Line Norwegian operates chartered Norwegian vessels

that carry approximately 4 000 tons have a cubic capacity of 270 000
cubic feet a speed of 12 knots and attractive accommodations for a

maximum of 12 passengers The service is not very regular but

since World War IIthe sailings have been about one per month over

Trade Route No 20

The cargo and passenger statistics herein may not always check

out to exactness due to different sources from which obtained and data

for certain periods is not shown because reports for such periods
had not been processed at date ofhearing

The following table shows the volume of cargo carryings of Mis

sissippi and foreign flag operators on Trade Route 20 during the
calendar years 1948 1950 and first 6 months of 1951 in cargo tons of

2 240 pounds
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OUTBOUND AND INBOUND

Total carryings Uh uu hun n

Mississippi totaL n u u u u u

Com bination ships J
u

un
u

Freighters u
u u un hh U

Foreign flag shipsh uuuhuunu n

OUTBOUKD

Total carryings h
h

h h u n

Mississippi total n u n n n

Combination shipsu unnnunu

Freighters u u Uu n u

Foreign nag shipsuu uh hu nhn h

INBOUND

Total carryings n n h n u n

i fississippi total

Combination shipsmhuh u nu

Freighters

Foreign flag ships U nu n u u u

ICargo
Sailings tonnage

000

TABLE 1

1948

231 941 7

Sailings

1950

Cargo
tonnage

000

205 695 2

1st 6 months 1951

Sailings
Cargo

tonnage
000

89 403 3

103 369 5 49 212 1128 568 1

39
64

108 4
261 1

19
30

83 2
178 9

102 325 6 40 141 2

39
89

160 0
408 1

108 411 5 42 229 2

52 176 5 24 142 9

103 373 6

20 48 1
32 128 4

56 234 8

9
15

41 0
101 9

97 283 7

18 86 1

132 604 7

51 192 8

47 174 1

19
32

60 2
132 6

25 119 0

68 311 9

46 90 7

10
15

42 1
76 9

22 55 0

20
48

83 9
228 0

Mississippi s combination vessels are also in competition for freight
with foreign flag vessels plying between the ports served by the

company on the East coast of South America and ports located on

the Atlantic and Pacific coasts of the United States Trade Routes

and 24 This competition although not parallel is characterized

as direct competition and while there are no cargo statistics of record

witnesses representing shippers in the mid continental area of the

United States testified that in the absence of Mississippi s combination

vessel service to and from the Gulf a larger amount of the mid con

tinent area traffic would move viaother ports
Computations from the figures in Table 1 above reveal that the

following were the percentages of the total freight movement trans

ported by foreign flag line vessels on Trade Route No 20

64 292 7

Inbound
Inbound Outbound and

Outbound

Percent Percent Percent
1948 24 48 39 5
1950

ist iimor t hsY
32 57 46 8

1951 32 38 35 0
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On thebasis of the foregoing it must be determined whether in the

transportation of cargo Mississippi was required to meet direct for

eign flag competition One of the mandatory provisions of the Act

section 603 b is that the amount of subsidy must be reckoned in the

light ot substantial competition Thus some measurable degree of

real competition must exist The competition relied on must meet

the criterion of substantiality What substantial competition
would be in any particular case would necessarily depend upon the

facts but in every case it would have to be competition which has a

measurable and significant economic effect upon the United States

operator AJthough Mississippi is the major single operator in the

carriage of freight on Trade Route 20 the parallel foreign freight
line operators carried 39 5 percent 46 8 percent and 35 percent of the

total cargo in 1948 1950 and the first half of 1951 respectively The

volume ot such c rryings by foreign lines is sufficiently great to have

had a considerable competitive impact upon Mississippi Further

some of the success of the foreign flag lines in attracting traffic is

attributable to restrictive practices put into effect by theSouth Ameri

can governments thereby accentuating the effect upon Mississippi s

operations Some of such practices are a requirement that all

freight for national entities be carried on the ships of that nation

some of the entities in Argentina for instance being railroads air

lines water gas and electric plants surface transportation and sub

ways credit arrangements through the Argentine Central Bank par

ticularly in respect of agricultural implements and road machinery
preferential berthing for their freighters port dues and disparities
in pilotage and harbor dues and consular charges The principal con

sular charges are made in Brazil where half of the consular fee is

remitted if the traffic moves in Brazilian ships It was testified that

if Mississippi absorbed half of the consular fees as is done by the

Brazilians it would have cost about 150 000 in 6 months

The effectiveness of the restrictive practices referred to is indicated

by the testimony that southbound in 1948 Mississippi with 45 sailings
to Argentine ports carried about 48 percent of the traffic while for

eign flag vessels with 22 sailings carried about 51 percent and in

1950 Mississippi with a total of 43 sailings carried only 20 percent
of the Argentine traffic while foreign flag vessels with 34 sailings
carried 80 percent

Had the competition herein described not existed Mississippi un

doubtedly would have had a much more satisfactory utilization of its

eombination vessel cargo space
It is clear from the foregoing that in the transportation of cargo
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Mississippi s combination vessels were required to meet substantial

direct foreign flag competition from the beginning of the service to

the present time

Passenger tr ffic The company s combination vessels are equipped
with first class accommodations for 119 passengers All cabins are

air conditioned and luxuriously appointed
Insoliciting passenger traffic Mississippi is represented in the west

ern States by an agent the General Steamship Corporation at San
Francisco The northern and mid western States are under the juris
diction of a Chicago office the southern and eastern States are served

directly through the home office at New Orleans and the South Ameri

can territory is served through a subsidiary Delta Line Inc which

maintains passenger offices at Rio de Janeiro Santos and Buenos

Aires In addition Mississippi maintains agency representation in

Sao Paulo IVlontevideo and Recife Each of the offices in the United
States and in South America functions as a supervisor of relations
with local travel agents Typically such travel agents sell for a great
number of shipping companies and provide the public with general
travel counsel and facilities through which all kinds of travel accom

modations are furnished 1ississippi is represented by about 2 000
such agents in the United States In South America it has similar

representation in the major cities but to a smaller extent It also
has representatives in Canada Cuba Guatemala Hawaii and 1exico

Travelers on Mississippi s combination vessels may be regarded as

being in two broad categories those who travel as pure vacationers
and those whose affairs require a trip specifically to a South Ameri

can destination There are some travelers in the former category
to whom the destination of a cruise vessel is said not to be a controlling
factor in their choice Other considerations such as duration of voy

age cost of accommodations reputation of the ship itself its enter

tainment and atmosphere seamanship port of departure climate of

destination territory and alternative methods of return travel might
in such cases control the traveler s choice as between a Mississippi
cruise and other cruises or destinations

1ississippi s combination vessel passengers are drawn in varying
degrees from all areas of the United States The number of passen

gers carried in these vessels during the period of record is represented
in the following table
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TABLE 2

Southbound Northbound
Percent

Voyages Interme of spacediate
Cruise One way Cruise One way

uti1i ed

First half 1951 u u 9 240 426 240 296 498 74 8
1950 h h oou 20 531 1 069 531 779 1 141 61 2
1949 19 481 1 159 481 972 1 020 68 4
1948 uh 20 631 1 198 631 1 151 1 011 75 9
1947 uoo 00 00 00 00 16 489 1 022 489 I Of 9 1 073 80 4

TotaL u
u u 84 2 372 4 874 2 372 4 257 4 743

The following table represents the number of unsold cabins on

sailings for the period 1947 through the first half of 1951

TABLE 3

Southbound Northbound

Total Average Total Average
pervoyage per voyage

1st half 1951 9 voyages U h
u 00 Uu 53 5 9 98 10 9

1950 20 voyages U u u
u u u u 75 3 75 181 9 05

1949 19 voyages u u u
u n U 41 2 16 95 5 0

1948 20 voyages U U u u 00 n
u u 6 30 7 85

1947 16 voyages n 00 00 2 13 4 25

TotaL 177 395

Individual voyage records show thatthe greatest numbers ofunsold
cabins occur in April and May sailings southbound and in August
and September northbound A scarcity of dollars in Argentina has
been reflected in lower northbound ticket sales in that country in 1950
and 1951

Mississippi s advertising budget for 1951 was about 150 000 and
it will be about the same or slightly more for 1952 to include 12 in
sertions in an Argentine publication Mississippi s advertisements

appear in national newspapers published in such cities as New York

Chicago Los Angeles San Francisco Cleveland Houston Dallas
Kansas City St Louis and manr other places throughout the nation

They also appear in national magazines such as Holiday Time News
week and Esquire

The Argentine State Line is embarking upon an advertising cam

paign of similar scope using many of the same newspapets and maga
zinesas is Mississippi Also its brochures are widely distributed

by travel agents throughout the country Their vessels have been
in operation only a short time but the influence of their competition
is beginning to be felt
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The principal initial implct of the Argentine competition has been

on the northbound traffic of Mississippi llnd proportionately that has
suffered a notable reduction since the introduction of the new com

petitive service reflected in the comparison of northbound and south
bound traffic During 1948 and 1949 n1ississippi s passenger traffic
was well balanced but during 1950 and the first half of 1951 it be
came predominantly southbound

Mississil pi s operating resuUs financial The following table
shows the estimated net operating profits losses before subsidy
taxes on income and recapture of the company s combination vessels
for the period under consideration

TABLE 4

rota Freight Passenger

1st half 1951 9 voyages u U n n u U un u n
n 522 509 63S 689 111l ISO

1950 19 voyages m n n
un n n h n n

h 51S 746 354 511 64 235
1949 20 voyages u

no no hu n h n 70 032 59 439 S9 407

m 1 126 756 1 OS2 5 0 44 246
1 687 461 1 74S 859 61 398

With the exception of 1950 the above table shows that the operation
of the combination vessels resulted in an overall profit in the trans

poration of both passengers and freight The table also shows that
in the transportation of passengers alone the company incurred a loss
ach year except 1948 However no cost analysis wasmade Instead

the expense categories of stores supplies eqilipment repairs mainte
nance insurance and other vessel expenses wereallocated one third to

passenger operations and two thirds to freight operations This divi
sion is based upon a comparison of the cost of construction of the

passenger facilities approximately 1 000 000 with the cost of con

struction of the vessel as a whole approximately 3 000 000
There is no necessarily consistent relationship between the capital

investment involved in the construction of a vessel and in its regular
operating costs incurred from day to day operation However the

company s auditor testified that he could not find any better basis of

making an equitable proration By employing the same method of
allocation of costs on passenger carriage of its 14 completed combina
tion vessel voyages in the first three quarters of 1951 Mississippi shows
an average loss before subsidy of 19 572

Intermediate or way to way traffic Approximately 7 percent of

Mississippi s passenger revenue is derived from its intermediate or

way to way passenger traffic During the four years 1947 through
1950 the passenger fares from this traffic on the company s combina
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tion vessels totaled 492 525 Mississippi has foreign flag competition
for this intermediate traffic and the revenue the company derives from
it has a substantial effect upon its nnancial results and upon subsidy
recapture However this intermediate or way to way traffic is not

within the meaning of foreign commerce of the United States sec

tions 905 a and 601 a of the Act and it is not included in the
further findings herein

Foreign flag competition passenger This falls in the categories
of parallel competition between the South American ports and the

Gulf nonparallel competition between the South American ports and

ports on the Atlantic and Pacific coasts of the United States and
cruise competition from ports on the Atlantic Gulf and Pacific coasts
of the United States and on the East coast of South America

Prior to World Val II parallel competition was provided north
bound by vessels of the Japanese flag as part of their round the world
service In December 1951 the Japanese line Osaka Shosken Kaisha
made application for admission to the northbound conferences em

bracing operations from the East coast of South America to United
States ports including New Orleans Galveston Houston and Los

Angeles with ten freighters having a capacity of not more than 12

passengers each

A combination vessel Jose Alenendez of Argentine flag made its
lastsailing on Trade Route 20 in January 1947 from New Orleans with
97 first class passengers In1947 Argentina launched upon a building
program constructing new combination vessels similar to those oper
ated by Mississippi with the announced intention of putting them
into the South America Gulf service Since their construction how

ever the vessels have been operated in the service from New York
to the East coast of South America

The foreign flag lines use only freighter vessels in their operations
on Trade Route 20 as hereinabove described Brazilian Line s newer

vessels with only two small cabins can carry only four passengers
comfortably Its older vessels carry 12 passengers The Argentine
Line vessels have space for 12 passengers with well appointed accom

modations Similarly the Nopal vessels have attractive accommoda
tions for a maximum of12 passengers

The following table shows the number of passengers carried and

sailings made inbound and outbound separately by United States
and foreign flag freighters and combination type ships in liner serv

ice on Trade Route No 20 during the calendar years 1947 1948 1950
and the first half of 1951
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TABLE 5

United States nag ships

Total Mississippi Shipping Co Foreign
nag ships

Total ICombinn Freighterstion

1947
Outbound

Number of sailings u u uu u 83 73 16 57 10

Number of
passengers

u oo oo 2 100 2 051 532 5 9 49

PereenL 00 n 00 00 U 100 0 97 7 73 0 24 7 2 3

Inbound
Number of sailings u oo n UUU 65 58 14 44 7

Number of passengers 0000 00 00 00 751 733 1 368 365 18

Percen
t

00 n 00 100 0 99 0 78 1 20 9 1 0

1948
Outbound

Number of
sailings

uu uu uu 86 61 20 41 25
Number of passengers n nU 2 287 2 223 854 369 64
PercenL nU 0000 00 u 00 0 97 2 81 1 16 1 2 8

Inbound
Number of sailings un 0000 n n 70 59 19 40 11

Nurn berf passengers U 00 00 U 00 2 103 2 045 1 714 331 58

PercenLn 0000 00 u 00 00 00 100 0 97 2 81 5 15 7 2

1950
Outbound

Number of sailings 0000 00 00 n 71 52 20 32 9

Numberof passengers n oon 1 997 921 1 623 298 76

Percent 00 n
00 u 00 00 00 100 0 96 2 81 3 14 9 R

Inbound

Number of sailings un n n 58 49 III 30 Q

Number of passengers n n n n 1 537 1 515 331 184 22

Percent
00 00 u 00 00 00 100 0 98 6 86 6 12 0 1 4

Outbound
1951 1st half

Number ofsailings u uu oo oo 27 24 9 15 3

Num bel of
passengers

00 n 825 814 6 3 31 11

PercenL u 0000 00 00 n 00 00 00 0 98 7 82 8 15 9 1 l

Inbound
Number of sailings oou 00 00 31 25 10 5 6

Number of passengers u 00 00 00 00 718 700 609 91 R

Percentu u u n 00 00 100 0 97 5 84 S 12 7 2 5

Comparison of percentages of occupancy of passenger accommoda

tions available on Mississippi s combination vessels with percentages
of its foreign flag competitors on Trade Route No 20 is as follows

Iississippi Foreign

1947 00 nm 00 n m 00 nlbt I 2 t
1948 mm u nbtob l d 5 t
1950

Outbound 68 3 u u oo u u

00 n 00 n
n

Inbound 58 9 uu nU 00 n

1951 1st
haIO

um oo

Outbound 66 800 uuun U U

Inbound 514 00 00 0000 00

Outbound 49 5
Inbound 41 9
Outbound 26 0
Inbound K3
Outbound 894
Inbound 71 0
Outbound 8 7
Inbound 76

In addition to the foreign flag passenger competition on Trade

Route No 20 described above Mississippi had passenger competition
from three other sources namely the foreign flag operations on Trade
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Route No 24 Trade Route No 1 and cruises hereinafter separately
described

Trade Route No 934 U S PacifW ports East coast South America

Brazil Uruguay and Argentina is served by both American and

foreign flag freight vessels and no passenger vessels are used in line

operations thereon A comparison of the United States and foreign
flag passenger carryings on Trade Route No 24 is shown in the fol

lowing table

TABLE 6

1947 1948 1950

Sail Passen Sail Ipassen sau p n

ings gers ings gers lllgS gers

35 243 58 382 90 525

18 117 28 197 56 365

17 126 30 185 34 160

52 43 31

19 123 25 170 39 265

10 64 15 120 28 210

9 59 10 50 11 55

48 29 21

16 120 33 212 51 260

8 53 13 77 28 155
8 67 20 135 23 105

W toI
I

Jan June1951

ail IpassculllgS gels

OUTBOUND AND INBOUND

a Totalcarryings un n n

b United States flag ships n

c Foreign flag shipsn n nn

Percent c of a n

32 191

23
9

147
44

23

OUTBOUND i
a Totalcarryings n n

n

b United States flag ships n nn

c Foreign flag ships n n

Percent c of a n n nn n

17 101

12
5

85
16

16

INBOUND

a Total carryings nn n n

b United States flag ships
c Foreign flag shipsmn n

Percent c of a mn nn
nu

15 90

11
4

62
28

3

Trade Route No 1 U S Atlantic ports East coast South America

Brazil Uruguay Argentina has a passenger s rvice by Moore Mc

Cormack Lines Inc and Argentine State Line hereinafter referred

to as J101mac and ASL respectively
J10rrnac operates three combination vessels with capacity of about

350 first class passengers and about 50 cabin class passengers each

comprising the Good Neighbor Fleet Cruises are advertised in the

United States and Canada South American ports of call are Buenos

Aires J1ontevideo Santos Rio de Janeiro and recently Punta del

Este occasional calls are made at Bahia The cruises are 38 days
ill duration with a turnaround of 42 days

ASL is the only foreign flag operator providing passenger service

on Trade Route 1 It uses three combination vessels equipped with

single class accommodations for 116 passengers with fares generally
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comparable to 1ississippi s The vessels call at the South American

ports of Rio de Janeiro Santos 10ntevideo and Buenos Aires The

first of these vessels made its maiden voyage in June 1950 The other

two were put in service in the latter part of 1950 and in 1951 respec

tively Their passenger carryings to October 15 1951 have been as

follows 19 sailings outbound 999 passengers 19 sailings inbound

686 pasengers Their average percent of occupancy was 43 percent
outbound and 28 5 percent inbound This shows a low degree of
utilization for the vessels in their early voyages but it is too soon to

reach any conclusion as to the ultimate popularity of the service

Mormac s passenger carryings on Trade Route 1 yere as follows

Outbound

Sailings Passengers

22 8 112
26 7 108
24 6 782
13 3 063

Inbound

Sailings Passengers

1948 u n n u u
u n n n n

1949 n n
n n u nn n n

1950 n nh n u
n n n n

1951 1st m mm m umn
u uu u u mu m

19
26
24

13

6 484
6 707
5 570

3 433

The 1951 passenger statistics coverthe first 6 months for 1ississippi
and the first 9112 months for ASL In those respective periods
Mississippi carried 683 passengers outbound and 609 inbound and
ASL carried 742 outbound and 580 inbound In the following table

the 1951 period is equalized in the proportion 9V2 months to 6 months

Thus the table compares 1ississippi s combination vessel passenger

carryings on Trade Route No 20 with ASL s passenger carryings on

Trade Route No 1 for the periods shown

TABLE 1

1951

Outbounduu u n u n n

Inbound u n u U u u u u n u

Total n uu u u h u u n u

1950
Outbound uu

Inbound u n un u n uu u n n n n

Total nu u u u u

Total
11 ississippi s ASL s car Percent ear

carryings ryings ried by ASL

1 152 6S3 469 40 7
975 fJ09 31j6 37

2 127 I 1 292 835 39 3

1 880 1 623 257 15 8

1 467 1 331 136 10 2

3 347 2 954 393 11 7

If Mormac s total passenger carryings should be included in the

above comparisons ASL s percentages would be approximately 9 6

and 2 5 for 1951 and 1950 respectively
The vessels of the principal foreign flag operators between the port
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of New York and the East coast of South America fly the flags of

Argentina Brazil Great Britain Denmark Netherlands Norway
Panama and Sweden The volume of their passenger carryings in

that trade is shown by the following table

TABLE 8

Sailings Passengers Arrivals
Passengers Total

out south in north passengers

1951 9 months nn m mnn 164 1 042 165 853 1 895

1950 n n n n n
n n n 197 711 217 512 1 223

1949 n n
uo 0 u n n u n 0 213 569 223 557 1 126

1948 noun
n n nun n n on n u n n 287 974 289 630 1 604

Total u u u n n u 861 3 296 894 2 552 15 848

11947 figures are incomplete butshow at least 814 passengers carried during the year

Consolidating the known foreign flag carryings for the periods
available results in the following
TABLE 9 Foreign Flag Sailings An ivals and Passenger Oarryings Between

New York and United States G1tlt and Pacific Ooast P01 tS and the East Ooast

of Sottth America

Sailings Passengers Arrivals Passengers Total pas

southbound northbound scngers

1951 n2
29Gulf

n
u n 0 u 0 n 0 u n

u n 3 11 6 18

Pacific n 0 u 0 n 0
n u 5 16 3 28 44

New Yor u n 0
u n 0 u 104 658 104 539 1 197

TotaL n 0 112 685 113 585 1 270

1950

Gulf uuu

uu u uu 19 76 9 22 98

Pacific n u 8 55 20 105 160

New Yarkuu n 0 n n 0 u n n 197 711 217 512 1 323

Total 0 224 842 246 639 1 581

1948
Gulfu

o n u n
u n n 25 64 11 58 122

Pacific u
0 0

0 n 9 50 20 135 185

New York u u u nu
n un n 287 974 289 630 1 604

l otal n 0 n 321 1 088 320 823 1 911

Comparison of the totals in the foregoing table to Mississippi s car

ryings shows that the foreign flag passenger carryings between all

United States coasts and the East coast ofSouth America constituted

45 6 percent in the first half of 1951 30 1 percent in 1950 and 30 8 per

cent in 1948

The following table is a comparison of the sources geographically
of the passenger traffic of Mississippi Mormac and ASL southbound

for the first 6 months of 1951 They are actual as to Mississippi and

Mormac but in the absence of evidence directly bearing on the geo
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graphical origins of ASL s passengers it is assumed that they would

approximate those of Mormac since both services have their main

United States terminus at New York ASL s passengers are allocated

to the appropriate States in the same proportion as Mormac s pas

sengers vVhile the information as to all of the States is of record

only those which provided 1 percent or more of ASL s or Mormac s

total southbound passenger traffic are included in the table

TABLE 10

ASL Mormac l Hssissippi
State

Percent INumber Percent N1I1llber Percent Number

CaIifornia m n 00 00 6 1 29 6 1 187 24 8 165
District of Columbia nn nnnnn 6 6 31 6 6 202 5 3

IlIinois
00 00 0000 00 00 4 3 20 4 3 132 12 6 84

Massachusetts 00 00 00 nn 2 8 13 2 8 86 1 4 9

E
i

f
1 4 7 1 4 43 3 0 20

1 6 7 1 6 49 8 5
61 6 289 61 6 1 887 2 1 14

Ohio
0000 00 n u u 2 1 10 2 1 64 2 5 17

Pennsylvania nn 00 00 n 4 0 19 4 0 123 5 3
Utah 00 00 00 00 1 3 6 1 3 40 1 2 8

Total 91 8 431 W 8 2 813 49 4 328

In the analysis of the effect of the geographical factor upon the

competitiveness between ASL s service and that of Mississippi some

insight may be derived from a comparison of the sources of traffic

shown in the table The northeastern States of New York New Jer

sey Pennsylvania Massachusetts and the District of Columbia to

gether provide 76 6 percent of the ASL and 10rmac carriage or

2 706 passengers and the same States provide 5 3 percent of niissis

8i ppi s carryings or34 passengers
Of the 7 336 passengers carried southbound by n1ississippi s com

bination vessels in 85 sailings in the period November 29 1946 June

30 1951 6 292 originated in the United States and included residents

from each of the 48 States and the District of Columbia nlany of

these passengers both cruise and one way came from New York and

nearby States New York furnished 472 of the passengers on n1is

sissippi s combination vessels including 70 cruise passengers Penn

sylvania 49 including 14 cruise n1assachusetts 83 including 11 cruise

Connecticut 24 including 9 cruise New Jersey 66 including 16 cruise
Maryland 36 including 6 cruise Virginia 65 including 7 cruise and

Ohio 301 including 97 cruise These eight States alone furnished

1 096 passengers

Significantly a large number of passengers come from the Pacific

coast California furnished 1 602 more than any other State and
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the three Pacific coast States California Oregon and Washington
were the source of 1 775

Another heavy source of passengers was Illinois and the surround

ing States Illinois alone furnishing 859 The distribution was wide

spread a similar distribution existed in the origin of passengers
carried on Trade Route No 1 by Mormac

Oruises The evidence shows that for the period January 1 1947

through June 30 1951 Mississippi s cruise traffic provided 2 415 pas

sengers as compared with 4 921 southbound and 4297 northbound

one way passengers and 4 798 intermediate passengers Thus ap

proximately 34 percent of the through passengers were cruise

The 2 415 round trip or cruise passengers originated from every
State except Delaware Idaho New Hampshire and Vermont Some
were from Canada Hawaii Mexico and Cuba Large numbers came

from the Pacific coast from the upper Mississippi Valley and Great

Lakes area and from the North Atlantic coast including particu
larly N ew York

The foreign flag cruise and passenger services which Mississippi
claims compete with its service are of two classes those from United

States eastern ports Boston and New York and New Orleans to

foreign destinations l and those from East coast of South American

ports to foreign destinations principally Europe There are about

12 foreign flag lines so operating with about 18 vessels with capacity
of from 45 to 1 067 passengers each During the period under consid

eration they carried 3 788 passengers inbound and 3 749 outbound

However this is incomplete as the record does not show the number of

passengers carried on several sailings The fares ranged from 210 to

2 400 average about 730 and the voyage durations were from 10

to 164 days average about41 days
Of the foreign flag cruises referred to one was a world cruiseby the

Oaronia British She sailed from New York in January 1950 with

585 passengers drawn from 38 States

Of the total passenger carryings of record by the cruise services re

ferred to a little more than half of the number was carried in and

out of New Orleans on the M VStella Polaris of the Bergen Line

1 Aden Bahia Balboa Barbados Barcelona Bergen Bermuda Bridgetown Brisa

British Guiana Buenos Aires Cadiz Calleo Cap Hattien Cape Town Cartegina Casa

blanca Castros Colania Colon Copenhagen Cuidad Trujillo Curacao Cristobal Dunban

Fort de France Funchal Gothenberg Georgetown Gibraltar Grenada Halifax Havana

Harwick Kingston La Guaira La Havre Lisbon Liston London Malago Martinique

Messina lIombasa Monte Carlo Montevideo Naples Nassau Oslo Palma Punta Del ada

Port Elizabeth Port of Spain Port de Heirro Punta Arenas Rio de Janeiro San BIas

San Juan Santa Lucia Santos Southampton St Croix St Kitts St Pierre St Thomas

St Vincent Tangiers Tillsbury Trinidad Tripoli Triston da Cunha Tunis Valleta Val

paraiso Vera Cruz Willemstad and Zanzibar
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Swedish on 27 voyages over the period or record The capacity or

this vessel is 170passengers This is the only cruise vessel or this type

calling at New Orleans the others calling at Boston and New York

Several or the operators British French Italian Dutch issue

JlUmerous color folders and otherwise elaborately and extensively ad

vertise their services as being de luxe cruises and tours showing sail

ing dates rates and fares Mississippi also widely advertises its

cruise services to Brazil Uraguay and Argentina on its combination

vessels

Officers of the company and other witnesses long experienced and

thoroughly informed on the travel business testified that the foreign
flag cruises referred to provided competition for l1ississippi s combi
nation vessels that short cruises with lay overs or in combination
with other cruises are sold in competition with Mississippi s cruises

and that cruises are competitive one with another regardless of the

portor sailing and regarlless or specific destination

position of Mississippi s counsel They state that the company has

continuously and in strict accord within the terIlls of the contract op

erated its three combination vessels on Trade Route No 20 that dur

ing the period of record in all of the categories or freight and

passenger traffic described these vessels have been subject to continu

ous andkeen foreign flag competition that such competition has been

substantial andthat the evidence adduced in this proceeding sustains

the determinations and findings heretofore made by the Maritime

Commission and rully warrants an independent determination by the

Boardsupporting and establishing the need and propriety of the oper

ating differential subsidy provided in the contract

Position of Board cownsel They state that lIississippi s combina

tion vessel operation was required to promote the foreign commerce

of the United States during the period under consideration that in

the transportation of cargo the operation was necessary to meet sub

stantial direct foreign flag competition during the period under con

sideration but with respect to the transportation of passengers the

operation was not required to meet substantial direct nor other than

direct roreign flag competition in either or all of the categories of

passenger traffic described

YVith respect to the practically parallel competition on Trade Route

No 20 they point out that l1ississippi is the only operator of luxury
combination vessels thereon There are counsel state obviously such

differences between the foreign flag freighter services and l1issis

sippi s combination vessel service as to tend to create two separate
classes or appeal to the traveling public that considerable differences
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exist between the accommodations atmosphere services and facilities

offered that the foreign flag freighters have no fixed itinerary that

the frequency duration and dependability of the services are dis

similar and that differences obtain between the fares Consequently
they state it is probable that only a portion of the foreign flag
freighter passengers would have traveled on Mississippi s combination

vessels had they no other alternative that as to some travelers only
a freighter service would suit their needs or preferences and that in

any event the number of these passengers is insignificant as compared
with Mississippi s carryings pointing out that in 1950 the foreign
freighters carried 3 8 percent of the outbound passenger traffic on

Trade Route 20 table 5 and in the other years less than 3 percent
of the total in either direction Thus in the view of counsel for the

Board Mississippi wasnot required to meet substantial direct foreign
flag competition in the transportation of passengers in its practically
parallel service during the period involved

Board counsel characterize as indirect competition the foreign flag
operations on Trade Route No 24 Trade Route No 1 and the cruises

herein described

As to Trade Route 24 counsel contend as in the case of Trade

Route 20 foreign flag services that there is good reason to regard a

freighter service as not wholly competitive in its passenger operations
with combination vessel service They also contend that the total

foreign flag passenger carriage over Trade Route 24 was insignificant
in comparison with 1ississippi s carryings for instance in 1950 the

carryings were 160 and 3436 passengers respectively tables 5 and 6
and therefore that no substantial indirect competition was provided
by foreign flag operators on Trade Route 24

As to Trade Route 1 counsel state that a no substantial competi
tiolJ existed in the period January 1947 to December 1949 for the

reason that the ASL operation was not then in existence b no

substantial competition existed in 1950 for the reason that the new

ASL service carried an insignificant number of passengers in that

year and c no substantial competition existed in the first half of

1951 for the reason that substantial portions of their respective carry

ings emanate from areas in which the one is virtually free from the

competition of the other and that as to the rest of the traffic ASL s

competitive impact is principally felt by Mormac and not

1ississi ppi
vVith respect to the cruise competition counsel state that the degree

of this varies with the comparability of the destinations rates dura

tions accommodations ports of departure and other factors of the
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respective cruises that cruises on other trade routes cannot attract

travelers whose itinerary is dictated by the dema nds o E business or

personal obligations that as to pure vacationers generally there is

probably an indeterminate number to whom the destination or a

cruise is immaterial that it is only as to a minority or passengers that

competitiveness between cruises is engendered and within that mi

nority it is impossible to identify or measure the elements or competi
tion and that such widespread operations do not constitute competi
tion within the meaning of the act

Board counsel contend that the various foreign flag operations dis

cussed herein taken in the aggregate do not provide substantial

passenger competition
In their position as stated Board counsel suggest two con

siderations

1 Subsidize the freighter aspect of the combination vessel service

but not the passenger aspect
2 Regard the eombination vessel service as a unit and consider the

impact of foreign flag competition upon the total operation thus

should it be determined that substantial competition exists as to the

vessels as a whole the entire unit would then be subsidized
On the question of whether the operation or the vessels was re

quired to meet foreign flag competition in the transportation of cargo
and to promote the foreign commerce or the United States there is no

disagreement It is clear upon the record that the operation of the

combination vessels by Mississippi on Trade Route 20 in the trans

portation or cargo was required to meet foreign flag competition and

to promote the foreign commerce of the United States rrom January
1 1947 to the present time

Concerning the position ofBoard counsel with respect to passenger
competition the Act does not prevent the granting of operating sub

sidy to United States flag vessels merely because they are different or

superior to the foreign flag vessels on the same route nor should the

concept or competition and its substantiality be construed in a way

permitting roreign flag competitors to control the type size speed
and characteristics or vessels of the American merchant marine

In giving effect to operating subsidy under Title VI the basic policy
or the Act should be considered This policy as declarer in section

101 ealls ror the encouragement and maintenance of a privately
owned United States merchant marine sufficient to provide shipping
service on all routes essential for maintaining the flow of

domestic and foreign water borne commerce at all times and capable
of serving as a naval and military auxiliary in time of war or national
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emergency and composed of the best equipped safest and most

suitable types of vessels

There is no requirement in the awarding of subsidy that foreign
flag competitors must carry exactly the same kind of traffic as that

carried by the United States flag operator The policy under Title

VI is to place the operation of the United States flag vessels on a

parity with those of foreign competitors when it is found that the

payment of subsidy is reasonably calculated to carry out effectively
the purposes and policy of the Act Thus the fundamental purpose
is to place Unitlid States flag transportation on a parity with foreign
flag transportation not to set apart certain kinds of traffic and weigh
each kind against the foreign flag competition for it For example
in a freight service where the United States flag vessel has tanks or

reefer space and the foreign flag competitor does not the United
States flag operator should be subsidized for its whole operation
Similarly with respect to combination vessels if there is substantial

competition from foreign flag transportation the subsidy to the

United States flag operator should not be reduced because the foreign
flag competitor carries only a limited number ofor even no passengers

In fixing the subsidy under section 603 b of the Act it is provided
that the Board shall consider such items as to which the United States

operator is at a substantial disadvantage in competition with vessels

of the foreign country whose vessels are substantial competitors
of the vessel or ve sels covered by the contract There is no require
ment under that section that the foreign flag competitor offer a service

which is substantially similar to that offered by the United States flag
operator In fact the differential is to be computed under section

603 b not by using an actual foreign flag vessel as the basis for

foreign costs but by estimating such foreign costs if the vessel or

vessels to be subsidized were operated under the registry of a foreign
country whose vessels are substantial competitors of the vessel or

vessels covered by the contract

Upon consideration of these factors of purpose and policy and the
statistics and testimony of company officials and other witnesses sum

marized herein it is concluded that the foreign flag passenger com

petition described herein both parallel and nonparallel was substan

tialand direct and the company s combination vessels were required to

meet it during all of the period from January 1 1947 to the present
date and for subsidy purposes each of the combination vessels should

be regarded as a single operating unit
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REcoMMENDED FINDINGS

The Board should find

1 That the operation or the three combination passenger and

freight vessels by Mississippi Shipping Company Inc on Service 1

of Trade Route No 20 was required to meet foreign flag competition
and to promote the foreign commeIce of the United States during all

of the time between January 1 1947 and the present date

2 That such competition for cargo and passengers parallel and

nonparallel was substantial direct foreign flag competition during
such entire period

3 That the extent to which the payment of subsidy in respect to

the said combination vessels is necessary to place them on a parity
with those of foreign flag competitors and is reasonably calculated
to carry out effectively the purpose and policy of the 1erchant 1arine

Act 1936 is the amount under section 603 b of the Act that would

apply if the combination vessels were operated under the registry of
the foreign countries whose vessels are substantial competitors that

operate or have operated on Trade Route No 20 since January 1
1947 and

4 That for purposes of subsidy the combination vessels should not

be divided into the freight part and the passenger part and then these

parts be treated separately but each of the vessels should be regarded
as a single operating unit
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No 724

CONTRACT RATESNORTH ATLANTIC CONTINENTAL FREIGHT
CONFERENCE ET AL

Submitted September 26 1952 Decided September 29 1952

qhe Board has authority to direct the North Atlantic Continental Freight Con

ference to hold in abeyance its proposed dual rate system pending an investi

gation by the Board under section 22 of the Shipping Act 1916 as to whether

the differential in rates of the proposed system is arbitrary or unreasonable

For the conference to put its dual rate system into effect prior to thecompletion
of the Board s investigation of the proposed system would result in detriment
to the commerce of the United States Irreparable injury to the conference
would not result by requiring it to hold its proposed dual rate system in

abeyance pending the Board s investigation

REPORT OF THE BOARD ON MOTION

This matter is presented on motion of North Atlantic Continental

Freight Conference herejnafter called the Conference and its

several members filed September 19 1952 for an order to tile effect

that 1 the Board has no jurisdiction or lawful power to request or

direct holding in abeyance the effectiveness of the contract rate system

1 North Atlantic Continental Freight Conference Agreement No 4490 was first approved
by the Assistant Secretary of Commerce on August 24 1935 and now includes the follow

ing transatlantic carriers
A S T Ludwig lfowinckels Rederi Cosmopolitan Line
Black Diamond Steamship Corporation
Campagnie Generale Transatlantique
Compagnie Maritime BeIge S AI Compagnie Maritime Congolaise S C R L Joint

Service

The Cunard Steam Ship Company Limited Cunard White Star
Ellerman s Wilson Line Ltd Wilson Line

A P Moller Maersk Line Joint Service of Dampskibsselskabet af 1912 A S A S

Dampskibsselskabet Svendborg
Mediterranean Lines Inc Home Lines

N V Nellerlandsch Amerikaansche Stoomvaart lIaatschappij Holland Amerika Lijn
South Atlantic Steamship Line Inc

United States Lines Company United States Lines

Waterman Steamship Corporation
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proposed by the Conference to go into effect on October 1 1952 and

2 the Board in the exercise of its discretion should in any event not

require that the system be held in abeyance because irreparable dam

age would be caused to the Conference members should they comply
The Conference on September 4 1952 filed with the Board notice

of a proposal to initiate a system of dual rates effective October 1

1952 under which a differential of 10 percent is to be allowed shippers
who enter into contracts to patronize members of the Conference
exclusively under the rate charged those who do not enter into such

contracts On September 15 1952 pursuant to section 22 of the

Shipping Act 1 16 hereinafter called the Act the Board insti

tuted an investigation on its own motion to determine whether the

differential in rates of the proposed system is arbitrary or unreason

able and the lawfulness of the proposed system of dual rates under
section 15 of the Act Contemporaneously with instituting the in

vestigation the Board addressed a letter to Mr C R Andrews Chair
man of the Conference calling attention to the fact that the Board

already had under advisement the adoption of a procedural rule gov
erning the initiation or modification of dual rate systenls by confer

ences and that notice that this proposed rule had been published in
the Federal Register on July 31 1952 inviting comments on orbefore

September 19 1952 The letter concluded

The North Atlantic Continental Freight Conference is therefore requested to

hold its proposed contract system in abeyance until the Board s further direction

Assurance of compliance herewith should be filed with the Board not later than

the close of business September 20 1952

The Conference s motion above described was thus filed as a chal

lenge to the BoaId s authority to reqnest or direct that the system be
held in abeyance and the status quo maintained pending the inquiry
thus instituted by the present proceeding rhe rilotion was set down
for prompt hearing on September 24 1952 and at the request of the

Conference the Board relieved the Conference from assurance of com

pliance on the September 20 deadline

Hearing washeld on S ptember 24 1952 Argument in support of

the motion wasmade by counsel for the Conference and in opposition
to the motion by counsel for the Board Counsel for the Department
ofCommerce the Department ofAgriculture the Anti TrustDivision

of the Department of Justice and Isbrandtsen Company Inc inter

veners also argued against the motion and all parties were given an

opportunity to file briefs not later than September 26 1952

In order to have a proper understanding of the motion and of this

proceeding some background is necessary As far back as October 1
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1948 the Conference members gave notice to shippers in the North
Atlantic trade of a proposed dual rate exclusive contract system
Before the effective date thereof Isbrandtsen filed suit in the United

States District Court for the Southern District of New York against
the Conference and a similar Westbound Conference for an injunction
against the institution of the system on the ground that the system
was unlawful being in violation of vari ous provisions of the Act
The District Court granted a temporary injunction restraining the

Conference carriers from instituting the system conditioned upon
Isbrandtsen prosecuting before the Maritime Commission a complaint
challenging the validity of the system Isbrandtsen 00 Inc v

U S A et al 81 F Supp 544 Such complaint was filed and this

Board as the successor of the Maritime Commission after full hear

ing on December 1 1950 issued its report Docket No 684 18
brandtsen 00 v N Atlantic Oontinental Frt Conf et al 3 F M B

235 approving the system with slight modificabon Thereafter 1s
brandtsen again brought suit in the same District Court to enjoin and
set aside the order of the Board so far as it approved the provisions
of the Conference agreement establishing the dual rate system The

District Court in March 1951 granted a permanent injunction against
the establishment of the proposed system holding that the spread
between the contract and noncontract rates was arbitrarily deter

mined and therefore arbitrary and consequently unlawfully dis

criminatory between shippers and a violation of the Act Isbrandtsen

Co Inc v U S A et al 96 F Supp 883 On direct appeal to the

Supreme Court of the United States the decision of the District Court

wasaffirmed by an equally divided court A S J Ludwig Mowinckels
Rederi et al v Isbrandtsen 00 Inc et al 342 U S 950 1952 The

Conference s basic conference agreement now in force approved by
our predecessor the Assistant Secretary of Commerce on August 24

1935 pursuant to section 15 of the Act authorized the conference

members to establish uniform freight rates and expressly authorized

the Conference to provide for dual rates in the following language

The Conference may provide specific contract and noncontract rates in an

effort to stabilize rates and permit of forward trading for the common good of

the Members and Exporters and the permanent Chairman and or Secretary is

hereby empowered to negotiate and execute such contracts as may be authorized

by the Conference Power to negotiate and or execute contracts on behalf of

the Members may also be delegated to a member or group of members as condi
tions in the opinion of the Conference may warrant

The validity of dual rates and the exclusive patronage contract

system has from time to time since the passage of the Act been chal
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lenged both in the courts and before our predecessors Decisions on

the point were reviewed in our report in Docket No 684 8upra
However prior to the decision of the District Court in March 1951

the system had not been challenged or held invalid on the ground that

the spread between the contract and noncontract rates was arbitrary
01 unreasonable Investigation of our records made after the Dis
trict Court s decision showed that there were 98 active conferences

subject to the Board s jurisdiction which were authorized to establish
uniform rates by reason of the fact that their conference agreements
permitting such action had been approved by the Board or its pred
ecessors pursuant to section 15 of the Act Of these it was found
that 64 conferences made use of the dual rate system in one form or

another and that there was no uniformity as to the spread between
contract and noncontract rates where the system was used Accord

ingly after some study the Board acting pursuant to section 15 of
the Act section 204 of the 1erchant 1arine Act 1936 and section

3 of the Administrative Procedure Act instituted a rule making
procedure looking to the adoption of a rule which would require
conferences proposing to initiate or modify any dual rate system
to give to the Board 60 days advance notice together with a statement

containing a the proposed spread or differential between con

tract and noncontract rates b the effective date of the institution
of the system c the reasons for the use of the system in the partic
lllar trade involved and the basis for the spread or differential be
tween the rates and d copies of all contracts pertaining thereto
and similarly would require conferences which at the time of the

promulgation of the proposed rule were using the dual rate system
to supply similar information within 60 days after the effective date
of the rule The form of the proposed rule was duly published in
the Federal Register on July 31 1952 inviting interested parties to

file statements and comments thereon on or before a date which was

ultimately fixed as September 19 1952 The Board contemplated
consideration of any comments which might thus be elicited and in
due course the promulgation of a rule which would result in supplying
the Board with information as to the basis of the differential between
contract and noncontract rates as charged or proposed

On September 4 1952 when the Conference advised the Board
that it proposed to establish a dual rate system on October 1 1952
with a differential of 10 percent the proposed rule of the Board was

of course not in effect nor is it yet in effect The Conference is the

only one which has given notice to the Board since the institution of

II

r

f
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the Board s rule making procedure above described that it proposes
to institute a dual rate system

At the argument on themotion held on September 24 1952 counsel
for the Conference argued first that the matters brought up for
consideration by the motion were moot because the Conference mem
bers had already entered into many contracts with shippers for their
exclusive patronage in return for reduced rates and because the Board
had by its action of September 15 1952 entered upon a general in
vestigation of the Conference s dual rate system Counsel for the
Conference challenged the power and jurisdiction of the Board to
request or direct that the Conference should hold the operation of
its dual rate system in abeyance pending the investigation because
the Act gave the Board no such power either by its express terms or

by implication Conference counsel argued that the Board s au

thority to approve ordisapprove conference agreements under section
15 of the Act was limited to so called basic agreements and did not

apply to such matters as an agreement to establish a dual rate system
He also argued that the Board had full power under section 21 to

require carriers to file with the Board any reports or information
which the Board might require but that the Board was without au

thority to proceed under other sections of the Act until it had fully
exhausted its powers under section 21 Finally counsel for the Con
ference argued that any order of the Board requiring a deferment of
the effective date of the Conference s proposed dual rate system would

subject Conference members to irreparable damage and that they
would thereby subject themselves to liability for breach of contract
to shippers who had executed contracts and who would expect per
formance beginning October 1 1952

vVe do not think the question of our authority to require the Con
ference to withhold putting the system into effect until we have an

opportunity to investigate it is moot On the contrary it is ancillary
to the general investigation Although the approval heretofore given
to the basic conference agreement implies permission to the Conference
to institute the system such authority is clearly limited to permission
for a lawful system only If as helle there is uncertainty as to whether
the system may like the earlier proposal include an arbitrary spread
or be unjustly discriminatory as between shippers such doubts should
be resolved before the system goes into effect and not after A practi
cal test of the proposed system will not aid in determining wheth r

the spread is arbitrary or whether it is unjustly discriminatory as

between shippers N or is there any basis for limiting the Board s
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authority to proceed under section 21 if authority under other sections

of the Act are found more appropriate
Nor do we agree with counsels argument on irreparable damage

There are a number of answers to this argument but the most com

plete may be found in the shipper s contract itself which by paragraph
9 provides

9 In the event of regulations of governmental authorities or other

official interference which affect or in the judgment of the Carriers threaten

to affect their operations in the trade covered by this contract then the Carriers
or anyone or more of them may at their option cancel this contract

Neither the Carriers nor the Merchant shall be liable to the other for any 10S8
or damage thereby caused or occasioned

Finally and most important is the question of authority and juris
diction to require postponement of the effective date of the proposed
system Counsel for the Conference argues that the dual rate system
as proposed is not an agreement between the carriers requiring prior
approval under section 15 Actually the proposed system is evi
denced by a notice to the merchants in the trade accompanied by a

form of contract to be entered into on behalf of the member carriers
under which they agree to charge 10 percent less that the tariff rates

to merchants who agree to give to the Conference members their ex

clusive patronage all subject to certain conditions and exceptions set

forth in the form of contract

Counsel for the Department of Commerce and for the Board point
to section 15 of the Act requiring the filing with the Board of every
agreement with another such carrier or other person subject to this
Act to which it may be a party or conform in whole or in

part fixing or regulating transportation rates or fares
The term agreement in the section is defined to include understand

ings conferences and other arrangements Under our rules Manual
of Orders Order No 166 revised to March 10 1952 all proposed
agreements submitted to the Board for approval are promptly posted
for public inspection at a designated place and notice of the filing of

the agreement with abstract in published in the Federal Register
providing for written comments within a period of 20 days and for a

request for hearing should a hearing be desired In due course the

Board considers the proposed agreement with any statements of in

terested parties and other available information and thereafter if

the Board s examination fails to show that the proposed agreement is

unjustly discriminatory or unfair detrimental to the commerce of the

United States or violative of the Shipping Act 1916 or related acts
it may be approved

fl

11
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Under section 15 the Board may by order disapprove
cancel or modify any agreement or any modification

thereof whether or not previously approved by it that it finds to be

unjustly discriminatory 01 unfair as between carriers shippers
or to operate to the detriment of the commerce of theUnited

States or to be in violation of this Act

Under this section we have the broadest power to disapprove new

or existing agreements Only when and as long as approved are

agreements lawful and before approval or after disap
proval it shall be unlawful to carry out in whole or in part directly or

indirectly any such agreement Lawful i e approved
agreements only are excepted from the anti trust laws The penalty
for carrying out agreements which are not lawful i e before ap

proval or after disapproval is 1 000 per day recoverable by the

United States in a civil action Our power to approve disapprove
cancel or modify an agreement between carriers is derived from sec

tion 15 as above set forth as amplified by section 25 providing
That theboard may reverse suspend or modify upon such notice and in such

manner as it deems proper any order made ly it

The provisions of section 23 requiring complaint or formal Board

proceedings and a full hearing apply to or ers relating to violations

of the Act referred to in section 22 and not to orders approving or

disapproving agreements between carriers referred to in section 15

If the withdrawal of approval of an agreement between carriers is a

sanction under section 9 of the Administrative Procedure Act the

imposition of the sanction is clearly authorized by law

We find it unnecessary in this case to decide whether the Board has

authority to forbid parties from acting under an agreement not ap

proved by the Board At least one court has saId such authority
exists 2

The question remains Is the establishment of uniform dual rates

by concerted action of carriers an agreement requiring section 15

approval by the Board If the basic conference agreement already

approved had not expressly authorized the carriers to establish uni

form rates clearly the arrangement to do so would be an agreement

requiring our approval Wharfage OhJjfges and Practices at Boston
Mass 2 U S M C 245 However where basic conference agree

ments have been approved authorizing uniform rates tariff activities

pursuant thereto have been considered over a long period of years to

2 The Shipping Board may determine whether any agreement such as Is described in

the bill has actually been made and if it bas may order it filed and require the parties

to ease from acting under it unless and until its approval U 8 Nav Co v Cunard

88 Co 50 F 2d 83 89
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be routine operations as to which separate Board approval has not

generally been deemed required by the statute InSection 15 Inqwiry
1 U S S B 121 our predecessors said at p 12

As contended by conference representativein this prceeding a too literal

interpretation of the word every to include routine operations relating to

current rate changes and ther c1ay to day transactions between the carriers

under conference agreements would result in delays and inconvenience to both

carriers and shippers

A rule with respect to section 15 agreements adopted in connection

with that case effective September 1 1927 and still in force provides
6 Statements of routine arrangements forcarrying out authorized agreements

will not be accepted for formal filing by the Hoard but may be received as

information

Out settled administrative practice in this regard is we believe

something which respondent conferences and others similarly situated

are entitled to rely on United States v Eaton 169 U S 331 343

National Labor Relations Board v Virginia Electric Power 00 314

U S 469 479 However we may say in passing that we see no reason

why administrative practice uncleI the Act may not be changed if

changing conditions so require and if the change can be accomplished
without injustice The decision in lsbrandtsen v United States 96

F Supp 883 as affirmed by the Supreme Court necessarily has had

its impact on the practices of the Board Unless the Board is fully
advised in respect to the spread between dual rates it cannot be sure

that the spread is not arbitrary and the system free of discrimina

tion As we said in Oontract Routing Restrictions 2 U S M C 220

at p 227

The conference agreements make the contracts possible and if the contracts 8

are unjustly discriminatory or otherwise unlawful it follows that the con

ference agreements too may be canceled under section 15 f such discrimination

is not removed

In the present case we find that our predecessor s approval of

respondent s basic agreement in 1935 may because of thepossibility of

an arbitrary spread in the dual rates now proposed permit unjust
discrimination We believe that this possibility is of such importance
that the status quo of the Conference carriers with respect to dual

rates should not be changed pending the completion of the investi

gation into this matter which we have instituted For the carriers

to put the dual rate system into effect prior to the completion of our

inquiry would in our judgment operate to the detriment of the

8The contracts here referred to are the agreements between carriers and shippers where

by the latter receives lower rates
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I

commerce of the United States We cannot view with complacency
any such result flowing from the continued approval of the Con
ference s basic agreement which alone makes the initiation of the

proposed dual rates possible
The record will be held open for a period of 10 days from the date

hereof to permit respondents to arrange for the continuance of the

present status quo and the deferment or cancellation of any dual

rates which they may put into effect pursuant to the present proposal
and to notify the Board that such action has been taken Failing
this the Board will take such further action as it deems appropriate

The motion is denied

By order of theBoard

Sgd A J WILLIAMS

Secretary
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No S 30

REVIEW OF THE OPERATINGDIFFERENTIAL SUBSIDY CONTRACT WITH

MISSISSIPPI SHIPPING COMPANY INC FOR SERVICE 2 OF TRADE ROUTE

No 14

Su bmitteJ1tly 14 1952 Decided September 30 195

The vessels of Mississippi Shipping Company Inc operating on Service 2 of

Trade Route No 14 have encountered substantial foreign flag competition
from January 1 1948 to the present

No change has been shown inthe character or extent of foreign flag competition
since January 1 1948 which would require or warrant an adjustment in

operating differential subsidy payments to this operator

Donald Macleay for Mississippi Shipping Company Inc

Maw E Halpern and J08eph A Klau81ter for the Board

REPORT OF THE BOARD

By THE BOARD

This proceeding concerns a review on our own motion of the

operating differential subsidy agreement of Mississippi Shipping
Company Inc hereinafter referred to as Mississippi for three

C l type freighters operated by the company on Service 2 of Trade

Ronte No 14

Amended notice of hearing was published in the Federal Register
of January 9 1952 the stated purpose of which wasto receive evidence

relevant to the following a Vhether Mississippi s vessels have en

countered substantial competition from foreign flag vessels from Jan

uary 1 1948 to the present and b whether and to what extent

adjustment in subsily payments is requ red

Hearing was held before an examiner on February 6 and 7 1952

The recommended decision of the examinerwas served on July 7 1952

in which he recommended that we should find 1 that the subject
vessels of Mississippi have encountered substantial competition since

January 1 1948 from foreign flag vessels and 2 that no change
has been shown herein in competitive conditions since that date which

would warrant adjustment in operating differential subsidy payments
COlinsel for Mississippi and Board counsel the only parties appearing
in the proceeding advised the Board that no exceptions or memoranda

would betiled in connection with the examiner s decision

4 F M B 107
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We are In agreement with the recommended decision or the

examiner

Before discussing the questions raised by this record we believe it

desirable to describe briefly the historical background of United

States flag operatiKms on Services 1 and 2 or Trade Route No 14 A

more detailed discussion of this background may be found in Am Sou

African Line Inc Subsidy Rende 14 3 U S M C 314 1947 A

United States flag service between United States Atlantic and Gulf 1

ports and ports on the West coast of Africa was established by the

United States Shipping Board in 1921 This service wassubsequently LJ

designated as Trade Route No 14 in the Report of the United States
Maritime Commission on Essential Foreign Trade Routes and Services
Recommended for United States Flag Operation dated 1ay 22 1946

In Am Sou African Line Inc Subsidy Route 14 supra the Mari

time Commission determined that better results would be obtained if

the route were divided into two services viz a a Service 1 from

United States Atlantic ports to the West coast of Africa and b a

Service 2 from United States Gulf ports to the West coast of Africa

Pursuant to the order of the Maritime Commission in that case dated

January 9 1947 an operating differential subsidy agreement with

Farrell Lines Inc formerly named American South African Line

Inc and hereinafter referred to as Farrell was entered into for

operation of vessels on Service 1 and an operating differential sub

sidy agreement was concluded with Mississippi for Service 2 The

subsidy agreement of Mississippi provides for a minimum or 14 and a

maximum of 18 sailings per year with three C1 type freighters on

Service 2 which is presently described as follows

Between U S Gulf ports and ports on the West coast of Africa from the

Southern border of French Morocco to Cape Frio including Madeira Canary

Cape Verde and other islands adjacent to the West African coast with the

privilege of calling at St Thomas and at North Brazilian ports Para Pernam

buco range outbound

Service 1 or the routecovers the same ports on theWestcoast ofAfrica

but serves United States Atlantic ports Portland Maine to Key
West Fla

Although the description or Service 1 includes the privilege or call

ing outbound at St Thomas and North Brazilian ports the Brazilian

calls were eliminated by Mississippi in 1949 because the operator be

lieved that outbound Arrican traffic would develop faster with adirect

service Elimination of the Brazilian privilege was confirmed by
letter or the Maritime Commission to Mississippi dated May 8 1950

At the time or the report or the Maritime Commission in 1947 in
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Am Sou African Line Inc Subsidy Route 14 supra no United
States flag or foreign flag liner services were operating between the

United States Gulf coast and the West coast of Africa although there

was an inbound tramp movement All liner service between the

United States and the West coast ofAfrica therefore was confined to

movement through Atlanticports The Maritime Commission in ap

proving the application ofMississippi for subsidy on Service 2 of the
route clearly premised its action on the competition from foreign flag
vessels serving Atlantic ports on Service 1 the Commission observing
at page 319 of its report in that case that to the extent that traffic
could move by a Gulf service the foreign flag competition from the
Atlantic ports is considered as indirect competition with Gulf port
services

Mississippi is presently the only United States flag operator on

Service 2 and it operates a foreign flag feeder service which permits
shipments on through bills of lading to all secondary ports on the
West African coast this feeder service effects a saving of from 15 to

25 days per voyage of its vessels The sole regular foreign flag line

on Service 2 operates only an outbound service but its carryings are

primarily bulk grain to the Canary and Madeira Islands which are

not regularly served by Mississippi Mississippi s president testified
that except for one or two commodities tramp competition has vir

tually gone out The record discloses that by far the most significant
foreign flag competition confronting 1vlississippi is from vessels op
erating on Service 1 of the route

The total liner cargo carryings on the two services for the years
1948 through 1951 are shown below

Outbound and inbound

Thousands of long tons

1948 1949 1950 1951

Servic e
46 8 69 70 2 121 2MISSISSlppl

Service 1
Farrell n n n n 203 9 189 6 218 3 1232 6
Foreign Flag u u 521 8 503 6 519 8 1592 4

I Figures for1951 are availableonly for thefirst 6 months of the year the figures in thetable are therefore
sti mates reached by doubling the figures for the first half of 1951

A comparison of the liner irregular and in transit movements by
United Statesand foreign flag vessels on Service 1 and the liner move

ments by Mississippi the only United States flag operator on Serv
ice 2 of the more important commodities during the years 1947

through 1950 is as follows
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Cargo tons of 2 240 lbs

1947 1948 1949 1950

Gulf I Atlan Gulf I Atlan
Gulf I Atlan Gulf I Atlan

tic tic tic tic

EXPORTS

1 Wheat 11our n n 144 43 599 2 827 42 570 6 433 37 099 6 496 41 012
2 Cotton etc n n 307 27 890 157 12 689 241 6 634 73 4 933
3 Petroleum products nn n h 9 117 30 379 15 210 28 738 33 691 29 028 19 542 22 229
4 Iron and

steeL
n 351 32 071 833 37 H2 740 29 817 1 076 22 761

5 Machinery n n 314 12 335 1 007 21 846 2 206 31 602 3 070 22 101
6 Vehicles n n 91 24 486 492 23 283 258 23 972 265 21 501
7

Chemicals
n n 185 4 551 483 3 680 396 5 128 623 5 284

IMPORTS

8 Coffee n 549 16 591 1 385 10 710 913 11 111 2 080 13 655
9 Cocoa n n n 137 658 407 114 838 252 123 517 151 131 051
10 Rubber n n n n

n 1 072 25 850 4 665 24 067 4 833 24 460 4 794 32 078
11 Logs hn

nh 5 713 66 873 5 490 71 018 3 602 26 749 9 218 60 678
12 Manganese n n n 178 357 5 067 lll 782 4 000 192 218 2 990 160 927
13 Other n n

n 86 472 35 912 36 414 37 357

NOTE Gulf movements represent the carryings of Mississippi only The following are movements of
appreCiable size from the Gulf via foreign flag vessels 1947 wheat 6 000 tons wheat 110ur 5 633 tonS

icoal 16 273 tons 1948 wheat 5 580 tons wheat flour 884 tons 1949wheat 1 500 tons iron and stee
products 2 466 tons 195OCorn 16 294 tons

These statistics disclose that the Atlantic lines transport many more

items and in considerably larger quantity than does 1ississippi
The participation of Mississippi in the total movement of traffic to
West Africa has however steadily increased since the institution of
its Gulfservice conversely the relative participation ot Atlantic lines
in this total movement has steadily decreased Itis obvious trom the
record that but for the Gulf service of 1ississippi the majority of the
traffic handled by it would have moved over the Atlantic service The
increase in the carryings of Mississippi is due partly to the diversion
of traffic to the Gulf as well as the building up ot some new traffic by
this operator

Both services on this route are interdependent and complimentary
they serve common ports in vVest Africaand are intended to meet the
flow of traffic between this area and the United States It appears
that certain commodities find their natural movement through only
one ot the two services Certain other commodities however can

move just as conveniently either through the Gulf or the Atlantic
service The movement of commodities on the route either through
Gulf or Atlantic ports is controlled by several factors such as com

parative interior freight rates frequency regularity and type of
service offered by the water carriers financial practices marketing or

manufacturing conditions settled traffic patterns preference of for
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eign consignees for their national vessels solicitation and v rious

other less tangible factors

Concerning the comparative costs of transportation to or from in

land points via Gulf or Atlantic ports the so called rate break line

for rail rates extends from Lake Michigan just east of Chicago
through Indianapolis Cincinnati Knoxville Atlanta to Panama

City Florida Shipments originating northor east of this line have a

lower rail rate to Atlantic ports while shipments originating south
or west of the line have a lower rail rate to Gulf ports The apparent
rate advantage of the Gulf for some of the latter shipments is offset

to some extent by car pool arrangements which permit consolidation

of less than carload shipments and movement to Atlanticports at car

load rates which are lower than the rate that would apply to car pool
shipments to the Gulf

There is substantially greater frequency of service from the Atlantic

than from the Gulf thus in 1950 there were 61 foreign flag and 22
United States flag outbound sailings on Service 1 as compared with

14 outbound sailings for Mississippi on Service 2 Foreign flag sail

ings alone averaged more than five per month whereas Mississippi s

sailings averaged slightly more than one per month The greater fre

quency of sailings from the Atlantic therefore constitutes a disad

vantage to 1ississippi The evidence shows that Mississippi has

been able to obtain only sporadic and unusual movements from areas

northor east of the rate break line but that Atlantic lines have con

sistently drawn traffic from the western and southern areas

Ewpo1 ts The major export of Mississippi has been petroleum
products which originate in the Gulf area The examiner has found

that there is substantial competition from foreign flag vessels on the

Atlantic service for this commodity Some oil companies operate
refineries both in the Gulf and Atlantic areas and they ship via the

Gulf or the Atlantic to suit their needs The export movement from

the Atlantic consists of the products of eastern refineries normally
from crude oil originating in Texas and Venezuela 10vement out

of the Gulf is more economical since the crude oil need not first be

shipped to Atlantic refineries before the finished product is exported
Here competition is admittedly not for the same ton of cargo it arises

rather from the fungible nature of the commodity which can be sup

plied by the same exporter from either Gulf or Atlantic ports It is

significant that prior to the institution of Mississippi s Gulf service

Gulf production found no outlet to West Africa except via the North

Atlantic
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The second largest export commodity of Mississippi is wheat flour

The Atlantic movement of this item has remained relatively stable

while Mississippi s carryings have increased fropl 144 long tons in

1947 to 6 496 long tons in 1950 Here as in the case of petroleum
products the commodity is of a fungible nature and the main ex

porters are firms lthat can ship from mills that they own along the

North AtJantic or from their mills in the Middle West or Southwest

Thus the shippers will consign the production of their mills accord

ing to their business judgment Most of these shipments apparently
originate in territory tributary to the Gulf Flour from Kansas how

ev r the largest single source may move either through Gulf or

Atlantic ports with equal facility It is fair to infer that Mississippi
has taken some traffic away from the Atlantic lines in view of the

upward trend of its carryings and slightly downward trend of the

carryings on Service 1 Indeed the testimony is that some flour ex

porters who formerly shipped out of New York exclusively now ship
out of the Gulf from the Midwest except where frequency of service is

the controlling factor

The next major export group consists of machinery and iron and

steel products These commodities originate primarily in the areas

contiguous to Atlantic ports and the predominant movement has been

via the Atlantic service However there are iron and steel products
that originate in the southern industrial area centering around Bir

mingham and various types of machinery are ploduced there and in

the Middle West Although export from this area through Gulf

ports is quicker and more economical than through Atlantic ports it

appears that there is a tendency for shipments to go out via New York

notwithstanding that the rail differential amounts to a real penalty
Many shipments of these commodities are controlled by foreign con

signees who desire to patronize their national lines While the par

ticipation of Mississippi in the movement of these commodities to

West Africa has amounted to a small percentage of the total move

ment to West Africa the competition here offered to Mississippi is

substantial since the commodities comprise a significant proportion
of its total carryings on Service 2 and since this is high revenue cargo

important to Mississippi s new and developing service

lmports The leading imports to the Gulf have been mahogany
logs rubber and manganese The largest single import of Missis

sippi has been mahogany logs Prior to the inauguration of Missis

sippi s service practically the whole movement of mahogany logs
came in via Norfolk Most of the mills which use this commodity as

a fine veneer are located within the triangle of Evansville Louisville

4 F M B



REVIEW OF MISS SHIP CO SUBSIDY ROUTE 14 113 I
and Indianapolis there are also mills in Knoxville Memphis Chi

cago Wichita and New Orleans These mills are largely within the

rail area favorable to the Gulf but as to this commodity frequency of

service is often a compelling factor because the logs deteriorate if long
exposed to the sun and because shippers are anxious for early loading
in order to procure payment as promptly as possible It is clear from

the record that the Gulf service is competiti ve with the Atlantic serv

ice for this commodity
The import rubber movement on Service 2 has been destined largely

to areas contiguolls to the Gulf However it appears that foreign
flag competition for the transportation of this commodity exists The

largest importer of rubber on Service 2 owns mills in both Memphis
and Akron and although the importation of rubber is presently con

trolled by the United States Government it appears that the importer
still has the choice of routing his shipments via the Atlantic or Gulf
service

Although Mississippi has not actively sought the manganese traffic
because of low rates and delays in loading it is interested in and does
obtain small quantities of such cargo when delays can be avoided

Mississippi contends that the type and extent of the competition have
made it difficult for it to obtain any large amount of the manganese
traffic

The record discloses that there is some competition from foreign
flag lines operating on the Atlantic service for various other com

modities which are carried in smaller amounts by Iississippi Itwill
be unnecessary for purposes of this report to analyze each of these
commodities separately since we find that on the basis of the com

modities considered the vessels of Mississippi operating on the Gulf
service have encountered substantial foreign flag competition

CONCLUSIONS

The Board therefore concludes

1 The three Cl type vessels of Mississippi Shipping Company Inc

operated on Service2 of Trade Route No 14 pursuant to its operating
differential subsidy agreement have encountered substantial foreign
flag competition from January 1 1948 to the present

2 No change has been shown in the character or extent of foreign
flag competition since January 1 1948 which would require or VaT

rant an adjustment in operating differential subsidy payments to this

operator

Sgd A J VILLIAMS

SecTetary
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The parties differ greatly over the effect that a finding of present
inadequacy ought to have on the same determination with regard to the
future Waterman maintains that although some prognosis of the fu
ture is necessary the Board should give more weight to the immediate
past SeaLand maintains that the present level ofUSflagparticipation
has little relevance to this proceeding

Because Waterman requests subsidy for 20 years of operations and the
shipping business on the trades is not static itis essential in this proceed
ing to determine as best we may the future adequacy of USflag
service The fact of present inadequacy ofUSflag participation must
be considered in this determination It presents a base from which to
project future USflag service and since it is a product of shipping
realities it is a useful check of projections of future USflag service
derived from a comparison of the expected cargo pool and cargo lift
capacity

2 Future Inadequacy

Judge Hunt used as a standard for determining the adequacy of future
USflag service a measurement of the total available USflag liner
capacity on TRs 12 and 22 against the share of the liner cargo pool which
U Sflag operators may reasonably be expected to carry He used a base
year of 1973 and made projections to 1980 He found that in 1980 the
USflag capacity available without Watermansproposed service on the
routes would substantially exceed that necessary to carry 50 percent of
the relevant cargo pool

SeaLand raises two concerns with this general approach ofthe Judge
SeaLandsfirst concern is that the findings ofthe Initial Decision may be
construed to be limited to a determination that Section 605c bars
Watermansapplications only for the period 1975 through 1980 Sea
Land argues that if the Initial Decision is so construed Waterman failed
to carry its burden ofproof for the time span after 1980 since the record
is devoid of any evidence on cargo and capacity projections beyond 1980

We find that the JudgesInitial Decision did not find Section 605cwas
a bar to Watermansapplications only to 1980 There is no expression in
the Initial Decision to that effect The Judge stated it is appropriate to
focus on 1980 the presently scheduled time for the introduction ofappli
cants LASH service ID at 23 The Judge was following the same
procedure he used in Docket 5267 an earlier proceeding under Section
605cin which SeaLand participated as a party where a projection year
was agreed upon by the parties because by then the conversion process

a Public Counselsobjection that no future projections are reliable for these trade routes subject to the imponderables
of political events is noted but rejected Section 605c of the Act has consistently been interpreted to require that the
projection effort he made Whether Watermansapplication should be granted as amatter ofpolicy in this unsettled area
of the globe to quote Public Counsel is a matter considered under Seetion 601 of the Act and not this proceeding
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to modern capitalintensive vessels would be expected to be stabilized
Significantly when the Judge repeatedly stated in a prehearing confer
ence during the instant proceeding that his adequacy determination
would be based on 1980 forecasts SeaLand raised no objections

SeaLandsother concern is the Judges choice of 50 as the level of
USflag participation determining adequate USflag service Sea
Land argues that40 is the highest practical level ofUSflag participa
tion on TRs 12 and 22 and that a 50 level will not be achieved because

of recent growth of third flag operations on the routes and mounting
interest in bilateralism demonstrated by the proposals at several
UNCTAD conferences which would set a 404020 division in trade

participation ie 40 participation by each of the national flags and 2096
by third flags

We do not accept practically attainable USflag participation in the
routes as being limited to only 40 merely because of additional foreign
flag activities and UNCTAD conference proposals which have not been
adopted by the US We have found on occasion that in excess of 5096
USflag participation in a trade was practically attainable For present
purposes given the historicalUSflag participation on these routes we
agree that 50 is the proper standard of adequate USflag participa
tion We now consider the relevant cargo pool and cargo lift capacity

Cargo Pool

The exceptions to the Initial Decision present two issues regarding the
cargo pool namely the type of cargo constituting the pool and the
amount of cargo projected to exist in 1980 on the routes Judge Hunt held

That the pool of cargo relevant to applicantsproposed service on both trade routes and
which past experience indicates is and will for the future be reasonably susceptible to
carriage inUSflag liner vessels on these routes is found to be substantially the same for
the different methods of vessel operation involved including LASH container and break
bulk based upon evidence which shows that even where breakbulk or LASHoperators are
at a service disadvantage in competing routes competitive opportunities for such cargo
have been equalized through freight rate reductions ID at 5556 emphasis added

This holding is apparently based on Judge Hunts statement that
although at comparable rate levels container service would predominate
over breakbulk service at lower rates the parties generally agree that

there is no basis for allocating cargo pools between LASH
breakbulk and containerIDat 43 He nonetheless excluded fromthe

pool of cargo cargoes not reasonably susceptible to movement on either
the applicantsMariner service or the proposed LASH service Id

9 Additional Service on Trade Routes 29 and 17 14 SRR 387 399 1974
19 Transcript Frehearing Conference February 4 1976 at 7 and 19

11 UnitedStatesLines Route 125SRR9699771967American President Lanes Ltd 6 SRR 10311042
1966
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Judge Hunt considered trade forecasts of the amount of the relevant
cargo pool by Mr VromanofCentral Gulf Mr Graham of SeaLand Dr
Sheldon and Mr Gorman of Harbridge House Inc on behalf of USL and
Mr Rifas of Manalytics Inc on behalf of Waterman The Judge noted
several deficiencies in these forecasts and adopted the premise of Har
bridge House that by 1980 there will be moving on TR 12 no more cargo
than moved in 1973 He applied the same premise to TR 22 The Judges
findings resulted in the following cargo pool

TABLE 11

000 LIT

Outbound Inbound

Trade Route 22 OO1973 Liner Total DTI 2108 671

Not Susceptible 46 241

Vi pj 13Mariner odia 362700 430

Not SusceptibleLASH 12 19

LASH Pool 1 688 411

Trade Route 12
1973 Liner Total 1 798 2590

NotSuept 147 618

V Mariner Pool 1552 2072
Not SusceptibleLASH 90 486

LASH Pool 1452 1837

The exceptions to the Initial Decision present two issues regarding the
cargo pool namely the type ofcargo constituting the pool and the amount
projected in 1980 on the routes

i Type of Cargo

As can be seen from Table II the Judge excluded three types of
cargoes from the pool of cargo a cargo not susceptible for liner carriage
b cargo not susceptible to LASH carriage and c VietnamCambodia
US Waterman takes exceptions to these deductions while SeaLand
defends them

a Cargo Not Susceptible for Liner Carriage The basic rule for defin
ing the cargo pools by which adequacy is to be measured in Section 605c
proceedings has been expressed as follows by the Secretary of Com
merce

as a matter ofpolicy the Board should in all Section 605capplications consider only
such types and amounts ofcargoes in the pool oftraffic available for USflag liner carriage
as1that which past experience indicates is reasonably susceptible toUSflaglinerslips
and 2 that which as a practical matter can be reasonably be expected to be carried in
USflag liner ships in the future

12 United States Lines Subsidy Route 12 5 SRR 671 1964
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No
831

REVIEW OF THE OPERATING DIFFERENTIAL SUBSIDY CONTRACT WITH

FARRELL LINES INCORPORATED FOR TRADE ROUTE No 15A

Decided NovemlJer 3 195

Farrell Lines Incorporated in the operation of its two combination vessels
on Trade Route No 15A inconnection with its freight service on that route

has since July 1949 encountered substantial direct foreign flag competition
An operating differential subsidy to Farrell Lines Incorporated for operation of

its combination vessels on Trade Route No 15A inconnection with its freight
service on the route is necessary to meet competition from foreign flag
vessels and to promote the fo eign commerce of the United States infurther
ance of the purposes and po1icy of the Merchant Marhle Act 1936 as

amended

Donald D Geary and Harold B Finn for Farrell Lines In

corporated
Mam E Halpern Joseph A Klausner and Allen O Dawson for the

Board
REPORT OF THE BOARD

This proceeding concerns a review on our own motion of the oper
ating differential subsidy agreemept of Farrell Lines Incorporated
hereinafter referred to as Farrell for two combination passenger

freight vessels operated by the company on Trade Route 15A here
inafter referred to as the route

Notice of hearing was published in the Federal Register of April
26 1952 the stated purpose of which was to receive evidence relative

to the following 1 whether and to what extent the operation of

such combination vessels by Farrell on the route was required to meet

foreign flag competition and to promote the foreign commerce of the
United States between July 1949 and the pres nt date or any part of

that period 2 whether such competitioJl if any was a direct

foreign flag competition or b other than direct foreign flag com

4 F M B 117
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petition and 3 the extent to which the payment of subsidy in

respect to the combination passenger freight service afforded by the

operation of these combination vessels on the route is necessary to

place such vessels on a parity with those of foreign flag competitors
and is reasonably calculated to carry out effectively the purposes and

policy of the Merchant Marine Act 1936 as amended

Hearing was held before an examiper on May 13 1952 and his

recommended decision was served on Qctober 22 1952 The examiner

recommended that the Board should find that Farrell in the operation
of the AfricatrlEnterprise on the route in connection with its freight
service thereon has encountered substantial direct foreign flag com

petition since July 1949 that in the operation of theAfrican Endeavor

on the route in connection with its freight service Farrell has en

countered substantial direct foreign flag competition since August
1949 and that an operating differential subsidy to Farrell for opera
tion of those combination vessels on the route in connection with its

freight service thereon is necessary to meet foreign flag competition
and to promote the foreign commerce of the United States in fur

therance of the purposes and policy of the Merchant Marine Act

1936 as amended Counsel for Farrell and Board counsel notified

the Board that no exceptions to the examiner s recommended decision
would be filed We agree with the recommended findings of the

examiner

Farrell formerly known as American South African Line Inc is

one of the two United States flag operators offering a regular berth

service on the route An extended operating differential subsidy
agreement entered into between Farrell and the Maritime Commission
on January 5 1950 effective January 1 1947 provides for the sub

sidized operation by Farrell of eleven named vessels including the

African Endeavor and the African Enterprise on the route The

African Endeavor and the African Enterprise have been the only
combination vessels oper ted by Farrell on the route during theperiod
of review Farrell also operates a freight service on the route with

nine freight vessels The two above mentioned combination vessels

are the only ones presently under consideration
The African Enterprise and the African Endeavor commenced op

erations on the route in July and August 1949 respectively It is

provided in Farrell s extended operating differential subsidy agree

ment that the total combined number of sailings to be performed by
the combination vessels and the freight vessels of Farrell on the route

shall be a minimum of26 and a maximum of 36 per nnum provided
that no fewer than 7 sailings per annum slall be made with the cp

4 F M
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bination vessels It i contemplated that the combination and freight
vessels of this operator will provide an integrated and flexible service

on the route
Trade Route No 15A provides services between United States At

lantic coast ports Maine to Key West inclusive and South and mast
African ports Cape Frio to Cape Guardafui and Madagascar It

is clear that the route is and has been for over 30 years of essential

importance to the foreign commerce of the United States The his

tory of United States flag operations on the route is stated in Am
Sou AfTican Line Inc Subsidy S and E AfTica p U S M C 277

1938 and in Am Sou African Line Inc Subsidy Route 14 3
U S M C 314 194 The export commodities moving on the route

include textiles automobiles steel lubricating oil machinery house
hold equipment and medicines and the import commodities include
chrome ore manganese ore beryl ore corundum wool asbestos and

copper and gold concentrates During the period from January 1
1949 to December 31 1951 the dry cargo commercial liner traffic on

this route averaged over 1 000 000 tons per annum and during the
same period an average of approximately 1 760 passengers per annum

were transported over the route

As we have recently stated in Review of Graee Line Subsidy Route
4 F M B 40 the questions presented in the notice ofhearing relate

to the appropriate sections of the Merchant Marine Act 1936 as

amended as follows Question 1 to section 601 a 1 question 2
to section 602 and question 3 to section 601 a 4 The primary
questions thus raised are whether the subject combination vessels of
Farrell have encountered substantial foreign flag competition on the
route since July 1949 and whether an operating differential subsidy
for such vessels is necessary to meet foreign flag competition and to

promote the foreign commerce of the United States in furtherance
of the purposes and policy of the Act

General Traffic Data The basic traffic statistics received in evidence

indicate inter alia that 1 during the years 1949 1950 and 1951

foreigp flag vessels carried approximately 33 percent of the total out

bound pargo movement and 16 percent of the total inbound cargo
movement 2 competition for passengers from foreign flag vessels

operating directly over the route has since July 1949 been confined
to freighters which have carried about 10 percent of the total number
of passengers moving over the route during the years 1949 1950 and

1951 and 3 Farrell has encountered an undetermined amount of

foreign flag competition for passengers from vessels operating be
tween New York and SQuth Africa via Southhampton England

4 F M B
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III

Freight Traffic During the years 1949 1950 and 1951 the subject
combination vessels in addition to Farrell s freight vessels operated
on the route have carried approximately 35 percent of the total cargo
movement During this same period the freight vessels of Seas

IShipping Company the other subsidized United States flag operator
on the route have carried approximately 40 percent of the total cargo I
movement Foreign flag cargo competition during this period has iO

been provided principally by five lines which have carried as stated
above approximately 33 percent of the outbound and 16 percent of
the inbound cargo movement

Each of the subj ect combination vessels is essentially a cargo carrier
with a passenger capacity of 82 persons bale cubic capacity of 424 000
cubic feet and a deadweight capacity of 8 602 tons The gross reve

nues from the operations of these vessels during the period of review
have been as follows

Year Voyages Cargo Passenger Other

Percent Percent Percent
1949 3 68 50 28 77 2 73
1950 10 71 29 25 97 2 74
1951 10 79 54 17 72 2 74

Farrell argues that the magnitude of the foreign flag competition
cannot be measured only by the number of vessels actually placed on

berth or by the volume of traffic carried It is pointed out that the

foreign flag lines operating on the route are among the strongest and

most successful lines in the world and that they stand ready at any
time to place additional tonnage on the route Farrell urges there

fore that we should consider the character and resources of the com

peting foreign flag operators since traffic statistics alone do not dis

close the true extent of the competition but only the results of the

battle of competition for available traffic

While we recognize that traffic statistics may not supply the com

plete answer of the extent of the foreign flag competition they do

disclose the fact of such competition The record is thus convincing
that Farrell s combination vessels have from their entry into service

in 1949 to the present time encountered substantial foreign flag com

petition for cargo

Passenger Traffic The number of passengers carried on foreign
flag vessels operating directly over the route has steadily decreased

since the entry into service ofFarrell s two combination vessels Dur

ing the first 6 months of 1949 prior to institution of service by the

4 F M B
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subject combination vessels foreign flag vessels carried 32 4 percent
of the outbound and 13 6 percent of the inbound passengers moving
over the route During the second half of the same year after Far
rell s combination vessels had entered into service foreign flag vessels
carried only 16 4 percent of the outbound and 9 1 percent of the in

bound passengers In 1951 foreign flag vessels carriea only 4 7 per
cent of the outbound and 0 6 percent of the inbound passenger move

ment
The total movement of passengers on the route during the years

1949 1950 and 1951 on vessels sailing directly between the United
States and Africa has averaged as stated above about 1 760 per
sons per annum The two combination vessels and the freight vessels

of Farrell and competing foreign flag vessels have participated in

the passenger movement as follows

Outbound

Farrell

Foreign
Year Combination Freighters

Number Percent Number Percent Number Percent

1949 325 27 8 272 23 3 262 22 4

1950 456 48 4 157 16 7 121 12 8
1951 511 49 8 189 18 4 48 4 7

Inbound

Farrell

Foreign

Year Combination Freigbters

Number Percent Number Percent Number Percent

1949 140 17 4 287 35 6 92 11 4

1950 395 58 3 133 19 7 28 4 1

1951 363 55 0 112 17 0 4 O 6

Farrell contends that it would be a mistake to conclude from these

passenger statistics that there is no longer substantial direct foreign
flag passenger competition It is argued that such competition exists
and will continue to exist as long as the foreign flag lines continue

operations on the route Farrell argues that if its combination vessels

with their superior accommodations had not been available to the
4 F M B
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traveling public a substantial number of the passengers who t aveled
on the combination vessels would have utilized the accommodatiolls
pr rvided by the foreign flag freight essels as they did before the

combination vessels entered service on the route

Farrell contends further that its principal competition for passen

gers has been provided by two foreign flag lines operating between

New York and South Africavia Southampton England These lines
have regularly advertised a weekly passenger service on some of the

world s largest and finest passenger liners and they offer a transit

time from New York to Capetown of as little as 20 days 2 days longer
than that of Farrell s combination vessels These lines offer a large
range of fares which extend below as well as above the fares ofFarrell
The witness for Farrellstated thatthere is a tremendous movementof

people to and from South AfriGa on the vessels of these lines but he

stated that Farrell wasunable to offer any specific traffic statistics with

respect to this movement Board counsel was also unable to secure

statistics of the amount of passengers moving on these lines from

United States Atlantic ports to ports in South and East Africa via

the United Kingdom Because of the lack of specific evidence in the

record we cannot give any weight to this competition It is question
able whether apart from this type of foreign flag competition the

direct passenger competitio offered to the subject combination vessels

by foreign flag freight vessels standing alone has ince July 1949 been

substantial

However in this case as in Revie1v of Grace Line Subsidy Route

8WjYla it is appropriate to point out once again that an operator s in

ability to prove substantial foreign flag competition for passengers

does not preclude the subsidization of the operator s fleet on the route

as a unit We believe that the Merchant Marine Act of 1936 requires
that we view the United States flag operator s fleet on an essential

foreIgn trade route as an operating unit insofar as this fleet is neces

sary to promote the foreign commerce of the United States thereon

The integrated operation ofFarrell on this route is intended to meet

most satisfactorily the over all passenger and cargo requirements
The subject combination vessels have been determined under section

211 of the Act as necessary to provide adequate regular certain and

permanent service on the route The success with which these vessels

have met the passenger competition is illustrated most graphically by
the passenger traffic stati tics It is not the purpose of the Act to

maintain a second rate United States flag service tailored to the level

of the foreign flag competition Our efforts to promote and main

tain a modern and efficient United States merchant marine would be

4 F M B
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futile if we were required to await improvements in foreign flag serv

ices before improving our own

We find therefore that Farrell in the operation of its two combina
tion vessels on Trade Route No 15A in connection with its freight
service on the route has encountered substantial direct foreign flag
competition since July 1949 and that an operating differential sub

sidy to Farrell for operation of those vessels on the route in connection
with the operation of its freight vesSels thereon is necessary to meet

competition from foreign flag vessels and to promote the foreign com

merce of the United States in furtherance of the purposes and policy
of the Merchant Marine Act 1936 as amended

CONCLUSIONS

The Board therefore concludes that

The competitive conditions encountered by the subject combination
vessels of Farrell Lines Incorporated since July 1949 do not warrant

any modification of the operating differential subsidy contract with

this operator for Trade Route No 15A

Sgd A J WILLIAMS

Secretary
4 F M B
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No 722

INCREASED RATES OF SNOW TRANSPORTATION COMPANY BETWEEN

POINTS ON THE KUSKOKWIM RIVER ALASKA

SUbmitted October 14 195 Decided November 4 195

Proposed rate for the transportation of freight between ship s landing and
Bethel Alaska found justified

Proposed rates for the transportation of freight between ship s landing and

kiak Alaska and between Bethel and Akiak found not justified

John P Snow for respondent
Messrs Earl Shay Olarence Marsh and Olayton for the Bethel

Alaska Chamber of Commerce

REPORT OF THE BOARD

By tariff filed on May 1 1952 respondent Snow Transportation
Company proposed to increase its rates effective May 31 1952 for

the transportation of freight between Bethel Alaska and other

l uskokwim River points Under the proposed tariff the rate between

ship s landing 1 and Bethel was increased from 5 00 to 6 00 per ton

and the rates between ship s landing and Akiak and Bethel and Akiak

from 10 00 to 12 50 per ton A request was made for justification
of the new rates but no statement of justification was received from

respondent prior to the hearing The Governor of Alaska protested
the proposed increases generally and the Bethel Chamber of Com

lllerCe opposed the proposed increase of the rate between ship s landing
and Bethel By our order of May 28 1952 the tariff of respondent
to the extent of the above mentioned increased rates vas suspended
under authority of section 3 of the Intercoastal Shipping Act 1933

as amended and a public hearing was ordered to determine the law

fulness of those rates

1 Ship s landing is a point on the Kuskokwim River off Bethel where ships from the

States load and discharge cargo from and onto an anchored barge serving as a dock

4 F M B
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I
I

Hearing was held before an examiner at Bethel on August 11 1952

at which respondent and Bethel Chamber of Commerce appeared
The recommended decision of the examiner which was served on Sep
tember 29 1952 recommends that we should find that 1 The pro

posed rate for the transportation of freight between ship s landing
and Bethel is justified and 2 the proposed rates for the transporta
tion of freight between ship s landing and Akiak and between Bethel

andAkiak arenot justified
In justification of the proposed rate between ship s landing and

Bethel the carrier testified that the pre existing rate of 5 00 was

established in 1947 and that since that time the carrier s expenses
have increased 100 percent It also testified that because of a change
in the waterfront at Bethel since 1947 it has become more difficult for

the carrier to handle freight at that point
With respect to the proposed rates between ship s landing and Akiak

and Bethel and Al iak the carrier testified that in addition to the

over all increases in expenses the carrier had experienced unloading
difficulties at Akiak due to shallowing up and beaching of the river
and also that the shippers ofAkiak had requested the carrier not only
to unload their freight but to haul it to their places of business Ap
parently the carrier has acceded to this request for in the words of

the carrier s witness this rate is not only water hauling but shore

dray ge
There is no provision in the tariff as now submitted for the per

formance ofdrayage under the proposed rates between ship s landing
and Akiak and between Bethel and Akiak Vithout such a provision
the tariff fails to comply with the requirement of section 2 of the

Intercoastal Shipping Act 1933 that each terminal or other charge
privilege or facility granted or allowed shall be separately stated

There is evidence that would justify a 12 50 rate for the combined
water and drayage service If the carrier desires to put the proposed
Akiak rates into effect to include drayage service new tariffs should
be submitted showing the nature of the shore drayage service which
is lncluded with the water carriage

We find that the proposed rate between ship s landing and Bethel

has been justified We further find that the proposed rates between

hip s landing and Akiak and between Bethel and Akiak have not been

justified as complying with the law

An appropriate order will be entered

4 F M B
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ORDER

t a SeiOll of the FEDERAL MARITI 1E BOARD held at its

office in Tashington D C on the 4th dRY of November A D 1952

No 722

INCHEASED RATES Of SNOW TRANSPORTATION COMPANY BETWEEN POINTS

ON THE KUSKOKWIM RIVER ALASKA

It appeai ing That by order of May 28 1952 the Board entered

upon a hearing concerning the lawfulness of rates stated in the

schedule described in said order and suspended the operation of the

said schedule to the extent of such rates until September gO 1052

and
It furtheJ al l ea1 ing That a full investigation of the Inatters and

things involved has been had and that the Board on the date hereof

has made and entered of record a report stating its conclusions and

decision thereon which report is hereby referred to and made a part
hereof

It is o1 deJ ed That respondent be and it is hereby notified and

required to cancel the rates between ship s landing and Akiak and be

tween Bethel and Akiak named in the aforesaid schedule on or

before November 24 1952 upon not less than one day s posting and

tjJing in the mannerrequired by law

By the Board

Sgd A J T
ILLIAllS

Secreta1Y
4 F M B
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No M 55

ANNUAL REV EW OF BAREBOAT CHARTERS OF GOYERNMENT OWNED

VAR BUlLT DRy CARGO VESSELS 1952 UNDER PUBLIC LAW 591
EIGHTy FIRST CONGRESS

Francis B Goertner and Jfarvin J Coles for the Committee for the

Promotion ofTramp Shipping
Ira L Ewers for Alaska Steamship Company and American Presi

dent Lines Ltd

FrOJrlk J Zito and Robert S Hope for Coastwise Line and Pope
Talbot Inc

William IDenning for Pacific Atlantic Steamship Company
Robert F Donoghue for Prudential Steamship Corporation
David E Sooll for Vest Coast Transoceanic Steamship Line Gen

eral Steamship Corporation and Dichman Wright Pugh
Nicholas Manolis for North Eastern Steamship Company
John S Parry for Triton Shipping Inc

AlamF Wohlstetter for the Board

REPORT OF THE BOARD

This proceeding was instituted on our Qwn motion in accordance

with section 3 of Public Law 591 Eighty first Congress which pro
vides that all bareboat charters made thereunder shall be reviewed

by us annually for the purpose of determining whether existing
conditions justify their continuance

By notice published in the Federal Register of July 10 1952

we gave notice to interested parties that an annual review had been

made of all such bareboat charters existing as of June 30 1952

This notice listed the cha rters that had been reviewed and stated that

we had tentatively found that their continuance was justified but it

was therein provided that any interested party might request a

4 F M B
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hearing with respect to these tentative findings for any or all of

such charters by filing written objections thereto within 15 days
from the publication of the notice

A protest to the continuance of certain charters was filed on

uehalf of the Committee for the Promotion of Tramp Shipping
and on July 29 1952 we ordered a hearing on the charters thus

opposed Since the date of our tentative findings notices of termi

nation have been received with respect to certain charters No notice

of protest has been received for certain other charters comprehended
within our original review and by order of October 3 1952 we

certified to the Secretary of COl11l11erCe that conditions existed justi
fying the continuance of those charters upon the conditions origi
naily certified by us to the Secretary of Commerce this order was

duly published in the Federal Register of October 11 1952
as Docket No M 55 Sub No 1

The remaining charters within the scope of this proceeding are

as follows

I
I

I

Charterer Vessel IDocket Date vessel
No delivered

Alaska Steamship Company Alaska Serv John HQuick u u 11 31 JWle 4 1951
ice Georgc D Prell tice

u
u uo M 31 July 2 1951

f
loton BrowLu u u u u M 24 Apr 3 1951

Coastwise Line Alaska Service u John W
Burgess

h U M 24 Apr 13 1951
Charles Crocker u u M 30 May 28 1951

Pacific Atlantic S S Co Intercoastal
Jeremiah S Rlack n U h M43 May 1 1951

Service Elmer A Sperry u u n h n M43 Feb Hi 1951
Thomas

NuttaIL
h U 1143 Oct 27 1951

Pope Talbot Inc Intercoastal Service u

Albert S Burleson n u o u u 1142 Apr 10 1951
11 11 Guhinm

u u M42 Apr 2 1951
Prudential Steamship Corp Atlantic Lindwood Victory M 34 July 27 1951

Mediterranean Service ClarksvilleVictory u M45 Jan 29 1952
American President Lines Atlantic Straits Anchorage Victory u u M 2O Mar 7 1951

Service

All of the foregoing vessels are Libertys except the last three which
are Victorys Notice of hearing with respect to these charters was

published in the Federal Register of August 20 1952 and a hearing
was held to receive evidence relative to the foll ving issues

1 Thether the services under consideration are required in

the public interest
2 Vhether such services will be adequately served without

the use therein of the vessels involved and

3 Vhether privately owned American flag vessels are available
for charter by private operators on reasonable conditions and
at reasonable rates for use in such services

The examiner has recommended that conditions exist justifying the
continuance of the charters of Alaska Steamship Company Coastwise
Line American President Lines Ltd and Prudential Steamship

4 F M B
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Corporation upon the conditions originally certified by us except
that the charter or Prudential Steamship Corpo ation should be modi

fied to limit its duration vith respect to one or the Victory vessels

to such time as the Newbefry Victory is returned to the company s

fleet and that conditions do not exist justifying the continuance or

the charters or Pacific Atlantic Steamship Company and Pope
Talbot Inc because American flag Liberty vessels are available ror

charter by private operators on reasonable conditions and at reasonable

ates for use in their respective intercoastal services Exceptions to

the examiner s recommended decision were filed and the matter was

argued orally berore us Our conclusions differ in some respects rrom

those or the examiner

Our findings with respect to Alaska Steamship Company and Coast

wise Line are not included herein and will be issued shortly in a

supplementary report
Berore considering separately each service here involved a general

statement or the availability or privately owned American flag vessels

is desirable The examiner has round that at the conclusion or the

hearing on September 26 1952 there were about 30 American flag
Liberty type vessels without employment and available ror charter

by private operators Ve may take official notice that an even larger
number or such vessels are presently without employment The Com

mittee ror the Promotion or Tramp Shipping hereinafter rererred

to as the Committee offered approximately 30 Liberty type vessels

ror bareboat charter ror a period of one year at a monthly bareboat

rate or rrOnI 10 000 to 12 000 or at a monthly time charter rate

or rrom 50 000 to 53 000 Six named Libertys or suitable substi

tutes were offered by the Committee at the bareboat rate or 7 987 50

per month ror from 8 to 12 months with an option or East or West

coast delivery The Committee offered t vo other named Liberty ves

sels ror 12 months at a bareboat rate of 8 000 per month with East

coast delivery In addition to the specific vessels offered by the Com

mittee witnesses testified that privately owned Liberty vessels could be

time charted at rates ranging rrom 34 000 to 39 000 per month ror

periods or rrom one and a half to rour months and that long term

time charters could be made as low as 36 000 per month Further

more there is evidence that recently three Libertys have been time

chartered to Military Sea Transportation Service at 1 275 a day
and that one Liberty has been time chaTtered to a private operator ror

a round voy ge in the intercoastal service at 35 500 per month

There is noevidence that privately owned Victory ships are presently
being offered ror charter However as substitutes the Committee
offered two C 2 type vessels at a time charter rate of 65 000 per month

4 F M B
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Iand one C1 B type vessel at a bareboat charter rate of 13 000 per
month The bareboat charters offered by the Committee were gen

erally to follow the Government bareboat form excluding however

charter hire subject to profit sharing financial qualifications operating
limits the mutual 15 day termination clause etc

Ve have no difficulty in reaffirming that the services in which all
the chartered vessels under consideration are engaged arein the public
interest Our findings with respect to adequacy of service and avail

ability ofprivately owned vessels are separately stated below

Pacific Atlantic Steamship 001npany a1Ul POIJe Talbot Inc
Pacific Atlantic Steamship Company hereinafter referred to as

Pacific Atlantic and Pope Talbot Inc hereinafter referred
to as Pope Talbot operate regular berth services in the inter
coastal trade Pacific Atlantic operates with two owned VlCtorys
and three Libertys chartered from the Government pursuant to our

findings in Docket No M43 Pope Talbot operates with foul owned

Victorys and two Libertys chartered from the Government pursuant to

our findings in Docket No 1 42 The vessels of both operators
recently have been substantially full on both eastbound and west

bound voyages The record is convincing that the intercoastal trade
would not be adequately served without the use therein of the five

Liberty vessels under consideration 01 suitable substitute vessels
Evidence relating to the state of the present charter market has been

stated above Six Libertys have been offered by the Committee at
a bareboat rate of 7 987 50 per month with an option of East 01 Vest
coast delivery Thjs rate is the equivalent of the Government bare
boat rate w4ich is 15 percent of the statutory sales price The evi
dence indicates that several other Liberty vessels are available for

charter at approximately the same rates

Pacific Atlantic during the last six or eight months has char

tered thirteen privately owned Libertys for eastbound intercoastal

voyages only at monthly time charter rates of from 45 000 to 50 000

pel month No efforts were made by Pacific Atlantic to charter

vessels for round trip intercoastal voyages although the company s

witness stated that such charters were available at a time charter

rate of about 40 000 pel month Pope Talbot also has chartered

prIvately owned Libertys for eastbound intercoastal voyages only
to accommodate the peak movement of lumber from the Pacific North

west including tell within the last two months at a time charter rate

of 45 000 per month

Counsel for Pacific Atlantic argues that the Government rate is

not necessarily reasonable and that a reasonable rate should bear

4 F M B



130 FEDEHAL MARITIME BOARD

some relation to the ability of the service to payout of operating
income Counsel for both intercoastal operators argue that the ex

clusion of the mutua15 day cancellation clause renders the private
charter tenus unreasonable Counsel for Pope Talbot point out

that it has two owned C 3 type yessels under charter to 1ilitary Sea

Tntnsportation Service

Ve hold that the Government bareboat nte of 7 987 GO pel month

is not an unreasonable rate amI that where vessels are available from

private owners at substantially the same rate for as short a time as

eight months or at substantially equivalent time charter rates for

the three month period required for a round intercoastal voyage
the private charter rates and conditions a re reasonable Further

we hold that the absence of a 15 day cRllcellation clause does not

render the private charters ullreasonable This mutual clause was

included in the Government charters primarily to protect the public
interest and to permit the protecbon of privately owned vessels

ngainst competition from Government chartered vessels and is not

an usual term in private charters The Pope Talbot charters

to Military Sea Transportation Service were last renewed in August
1952 for a four month period with the mutual right of termination

thereafter on 20 days notice Pope Talbot may be able to regain
these vessels in the netr futlU but whether it does so cannot affect

our decision here wllere privately owned Libertys are available on

reasonable conditions and at reasonable rates to replace the Govern

ment Libertys now chartered The continued use of these five Gov

ernment Libertys in the intercoastal services of Pacific Atlantic and

Pope Talbot cannot be justified under the statute

Prudential Steal118hip Oorpo ration

Prudential Steamship Corporation hereinafter referred to as

Prudential operates a reguhu berth service between United States

Atlantic ports and Mediterranean ports with two owned Victorys
and two Victorys chartered from the Government pursuant to our

findings in Docket Nos M 34 and M45 Prudential alsoowl1s the

Newberry Victory now under repairs which the company intends to

putback into service when repairs are completed some time in January
1953 Prudential has recently had under time charter the Jefferson
Oity Victmy a privately owned vessel at a rate of 61 000 per month

This charter is now terminated and the vessel has been redelivered

to the owner

When the vessel presently undergoing repairs is returned to Pru

dential in January 1953 the company will have three owned Victorys
for use in its Mediterranean service Prudential in Docket No M

4 F M B I



REVIEW OF CHARTERS GOV T OWNED VESSELS 1952 131

45 proved a need for only four vessels for this service The company
would in any event have to show an additional need for this service

if more than one Government charter were to be continued

The Committee contends that Libertys can be and have been used

by Prudential in this service The Committee contends further that
Prudentinl had an obligation to replace its Government chartered

Victorys with the two C 2 type vessels that the Committee offered
for time charter The Committee also argues that the C1 B type
vessel which it offered had special features which made it suitable
for operation in this service

Ve do llOt believe that Libertys 01 the Cl B type vessel offered

by the Committee are snitable for llse in this service The two C 2

type vessels offered by the Committee however are suitable for

operation in this service and it is not contended by Prudential that
the time charter rate for those vessels is 1ll11easonable Prudential

argues that the C 2 type vessels were oflerpd by a COlllpetitor on a

time charter basis and that it would be rpiuctant to time charter
vessels from a competitor The competition claimed by Prudential

appears to be extremely remote W e arc therefore unable to find
that privately mnled vessels are not available for charter on reason

able conditions Hnd at l en onable rates for use in this service Ve
conclude that existing conditions do not justify the continuance of
the charter of aile of the two Government owned Victorys herein lmder
consideration or the continnance of the charter of the other Govern
ment owned Vietorbeyond the time hen repairs are completed on

the LVe1cberry Vict01 Y

Amej ican P1 esident Lines Ltd

American President Lines Ltd hereinafter referred to as APL

operates a regular berth service between Atlantic ports and ports in
the Straits Settlements and Indonesia Trade Route Xo 17 with
three owned Victorys and one Victory chartered from the Government
pursuant to our findings in Docket No n1 20 It was testified that
five vessels are needed to make the required frequency of thirteen

sailings a year and that it is presently necessary to shut out cargo
from time to time The Government owned Victory chartered to

APL sailed in mid September 1952 from the Atlantic and her round

voyage will require about foul months The company s yitness testi
fied that prior to her sailing APL attempted to find a privately owned
substitute vessel but vas unsuccessful and he inc1 icated that APIwas

reluctant to time charter either of the C 2 type vessels mentioned
above because of their ownership by a competing operator The it
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ness stated that new efforts would be made to find a substitute before

the Government owned vessel completed her voyage
As stated above the evidence in this case does not disclose that

Victory vessels are presently offered for chaTter by private operators
We do not believe thatLibertys or the Cl B type vessel offered by the

Committee are suitabJe for this service for the reason already stated

with respect to Prudential As in the case of Prudential however we

believe that the claimed competition between APL andthe owner ofthe

C2 type vessels offered by the Committee is remote and we are unable

to find that a privately owned vessel is not available for charter on

reasonable conditions and at reasonable rates for use in this service

Ve conclude that existing conditions do not justify the continuance

of the charter of the Government owned Victory herein under con

sideration beyond the termination of the current voyage

FINDINGS CERTIFICATION AND RECOMMENDATIONS

On the basis of the evidence considered we find and hereby certify
to the Secretary of Commerce that c onditions do not exist justifying
the continuance of the charters 9f three Liberty vessels to Pacific

Atlantic Steamship Company two Liberty vessels to Pope Talbot

Inc two Victory vessels to Prudential Steamship Corporation and

one Victory vessel to American President Lines Ltd

Sgd A J WILLIAMS

S ecretory
NOVEMBER 5 1952
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No M 55

ANNUAL REVIEW OF BAREBOAT CHARTERS OF GOVERNMENT OWNED WAR

BUILT DRy CARGO VESSELS 1952 UNDER PUBLIC LAW 591 EIGHTY
FIRST CONGRESS

SUPPLEMENTARY REPORT OF THE BOARD

Our previous report in this proceeding was served on November 12
1952 but our findings with respect to two Libertys chartered to Alaska

Steamship Company and three Libertys chartered to Coastwise Line
were not included therein A general statement or the scope or the

procee ding and or the availability or privately owned American flag
vessels has been made in our previous report to which this report is a

supplement
Alaska Steamskip Oompany

Alaska Steamship Company hereinarter referred to as Alaska
Steam operates a regular berth service between ports on Puge
Sound and various ports in Alaska with two reefer vessels seven

CI MAV I type vessels and two Libertys all chartered from the
Government and with nine owned vessels The two Libertys which
were chartered to Alaska Steam pursuant to our findings in Docket
No M 31 are the only ones presently under consideration Those
vessels were delivered to Alaska Steam in June and July 1951 and
have had radar and other special equipment necessary for the Alaska
trade installed at Alaska Steam s expense The vessels are chartered
to Alaska Steam at the basic bareboat rate of 15 percent or the statu

tory sales price ror Government owned var built Libertys under the
Merchant Ship Sales Act of 1946 of which 81h percent is mandatory
and 6lh percent is payable if earned Charter hirp for those vessels
ceases during periods or idle status

The witness or Alaska Steam testified that his company s service is
of a highly seasonal nature beginning ordinarily in April and in

creasing to a peak in May June July and August He also testified
4 F M B
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that the two Liberty vessels here under consideration were going into
idle status at the time ofhearing because ofthe lack of sufficient cargo
offerings to warrant their continuance in service The record dis
closes however that those vessels have since the time of their delivery
to Alaska team in June and July 195 to the time of hearing been

continuQusly operated in the service of Alaska Steam without inter

ruption dUrlng the winter months
Alaska Steam contends that privately owned vessels are not pres

ently availablefor charter in the Alaska trade on reasonable conditions
andat reasonable rates because of the shortperiod for which the vessels
are needed and because it is not possible to charter privately owned

Libertys at the minimum rate of 81h percent of the statutory sales

price approximately 4 500 per month with charter hire ceasing
during periods of idle status Alaska Steam contends that both the
minimum 8V2 percent charter rate and the off hire privilege are neces

sary for its service in view of the fact that from the time the vessels
entered service in June andJuly 1951 to June 1952 the company has in
curred a substantial loss from their operation

Congress in 1947 and 1948 bJ7 Public Law 12 Eightieth Congress
First Session and by Public Law 866 Eightieth Congress Second
Session enacted special legislation authorizing the private operation
of Goyernment vessels for the rehabilitation of the Alaska service
under special conditions which for all practical purposes involved
no cost ofhire to the operator This authority has now expired and
although Congress recognized that the continuation of the Alaska
service might require Government chartered vessels l

an operator in
the Alaska service like any other applicant for the bareboat charter
of Government owned war built dry cargo vessels must meet the

applicable requirements ofPublic Law 591
The two Government owned Libertys were chartered to Alaska

Steam in the summer of 1951 primarily to meet an abnormal movement
of military cargo which was expected to continue for an indefinite

period The record in this proceeding does not disclose that this need
is still continuing but on the contrary the witness for Alaska Steam
testified that the present lay up is due to the lack of sufficient cargo
offerings The examiner has correctly found that even without these
vessels the Alaska trade is adequately served at present We are

unable therefore to make the statutory finding that the service of
Alaska Steam is not adequately served without the two Government
chartered Libertys Under the circumstances we find it unnecessary
to decide whether privately owned vessels are available for charter on

reasonable conditions and at reasonable rates for use in this service
1 See 81st Cong 2d sess Senate Report No 1788 p 5 House Report No 2358 p 6
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ooastwise Line

Coastwise Line hereinafter referred to as Coastwise operates
a regular berth service between ports in California Oregon Wash

ington British Columbia and Alaska with two owned Libertys two

Libertys chartered from private owners and three Libertys chartered

from the Government pursuant to our findings in Docket Nos M 24

and M 30 and delivered to Coastwise in April and June 1951 The
three Government chartered Libertys have also been equipped at
charterer s expense with radar and other special equipment necessary
for their operation in the Alaska trade Those vessels are chartered
to Coastwise at the bareboat rate of 15 percent of the statutory sales

prIce
The witness of Coastwise testified that the over all operation of

Coastwise provides a a Pacific coastwise service b a service be
tween Pacific coast ports and Alaska ports c a service to British
Columbia ports as a part of the above services and d a service be
tween Alaska ports The witness stated that the Pacific coastwise
trade is unbalanced with southbound cargo predominating and that
the Alaska trade is also unbalanced with northbound cargo predomi
nating In 1947 Coastwise added an Alaska service to its other serv

ices so as to achieve a balanced operation Alaska had not previously
been provided with regular common carrier service from California

Oregon or southwest Washington ports
The three Government owned Libertys have since the time of de

livery to Coastwise in April and June 1951 to the time of hearing
been operated continuously in the service of Coastwise The witness
of Coastwise testified that the company expected to place each vessel
in idle status as she returned from her current voyage As in the case

of Alaska Steam we are unable to make the statutory finding neces

sary for the continuance of these charters that the service of Coast
wise is not adequately served without the three Government chartered
Libertys

c
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FINDINGS CERTIFIATION AND RECOMMENDATIONS

On the basis of the evidence considered we find and hereby certify
to the Secretary of Commerce that conditions do not exist justifying
the continuance of the charters of twoLiberty vessels to Alaska Steam

ship Company and three Liberty vessels to Coastwise Line

Sgd A J WILLIAMS

Secretary

1

NOVEMBER 20 1952

4 F M B
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No S 18

PACIFIC TRANSPORT LINES INC ApPLICATION FOR OPERATING

DIFFERENTIAL SUBSIDY ON TRADE ROUTE 29 SERVICE 2

No S 19

PACIFIC FAR EAST LINE INC ApPLICATION FOR OPERATING

DIFFERENTIAL SUBSIDY ON TRAE ROUTE 29 SERVICE 2

REPORT OF THE BOARD oN PETI1tbN FOR RECONSIDERATION

American Presidelt Lines Ltd hereinafter called APL

an ihteivener in this ptoceedihg filed on December 10 1952 a

petition for reconsideration of our decision of April 8 1952 on

the issues under section 605 c of the Merchant Marine Act

1936 herejnafter called the Act and for reconsideration of

out administrative detetlnination of November 21 1952 under

section 601 and other sections of the Act approving the subsidy

applications of the two applicants for operation on Trade Route

No 29 and for public hearing thereon APL simultaneously ap

plied for leave to introduce as new evidence in the case traffic

data for the route for 1950 1951 and the first half of 1952

Our decision of April 8 1952 under section 605 c was made

after extensive public hearings and arguments participated in by
APL Section 601 and other sections of the Act upon which our

November 21 1952 action was based contemplate administrative

determinations and do not provide for public hearings On June

17 1952 States Steamship Company an intervener requested
public hearings and oral argument on issues arising under section

601 and other pertinent sections of the Act This request was

denied and we see no reason now to change our position on this

point in the present instance at the request ofAPL

Apart from the issue as to a public hearing we must deny the

application of APL for reconsideration of our decision of April
8 1952 and of our administrative determination of November

21 1952 and for leave to file additional evidence for the reasons

set forth below
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The application to reconsider the decision of April 8 1952 is

denied on two grounds first because it was not filed within the

time prescribed by our Rules of Procedure section 201233 6

F R 4325 and secondly because in any event it is without merit

Section 201233 of the Rules of Procedure provides
Time for filing petition for reargument etc A petition for reargument 01

for reconsideration of final Commission Board action must be filed within

sixty 60 days after the date of such action

Eight months elapsed between the date of our decision and the

APL application APL argues that the decision of April 8 was

not final until the subsequent administrative determination of

November 21 approving the subsidy applications We hold how

ever that the findings under section 605 c are entirely distinct

from findings required under other sections of the Act The 605

c questions were completely and finally decided in April 1952

except for the determination of possible 605 c questions arising
between applicants Pacific Transport Lines Inc hereinafter

called PTL and Pacific Far East Line Inc hereinafter called

PFEL if one of them had failed to qualify under section 601

and other pertinent sections of the Act Since both PTL and PFEL

have qualified for subsidy under our November administrative

determination it has become unnecessary to decide any reserved

issues under section 605 c in which issues APL was in no event

interested This reservation in no way lessened the finality of

our April decision on the matters covered thereby which included

a finding that

2 The effect of the granting of operating differential subsidy contracts

to both of the applicants PTL and PFEL to the extent of their operations
on Service 2 of Trade Route No 29 at the time of the filing of their appli
cations 26 outward sailings for PTL and 58 outward sailings for PFEL
would not be to give undue advantage or be unduly prejudicial as between

citizens of the United States including APL in the operation of vessels

on the route Bracketed words added

Our decision of April 8 1952 gave careful consideration to the

extensive arguments of APL and to its position as a competitor
Compare IC C v Jersey City 322 U S 503 514 Panhandle

Eastern Pipe Line Co v Public Service Commission 332 U S 507

In any event the petition of APL for reconsideration of our

April decision and also of our November administrative deter

mination must be denied on the merits APL contends that Trade

Route 29 is now over tonnaged and that current traffic data

shows that APL and other American flag lines now provide ade

quate service to take care of the regular commercial cargoes
4 F M B
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excluding iron ore without any service from PTL or PFEL APL

then raises the issue of adequacy of service and charges that

both our April decision and November administrative determina

tion reached conclusions as to the service offered on the route

based on traffic data which did not extend beyond 1949 which

conclusions APL says are disproved by the later data which APL

offers as a supplement to the record

We may repeat what we said in our April report that under

section 605 c adequacy of service is not an issue unless we

first find that applicant s proposed service is in addition to exist

ing services or unless we find that the granting of a subsidy
would give undue advantage or be unduly prejudicial as between

citizens of the United States But we expressly found to the

contrary on both of these issues so that adequacy of service was

not reached as an issue But APL pursues the argument contend

ing that neither a decision on the question of undue prejudice
under section 605 c nor an administrative determination on

the needs of the service under section 601 should be made in 1952

on a record which contains evidence running only through 1949

The answer to this contention is that before the April 1952 de

cision we had traffic data running through June 1951 supplied
in part by APL and in part by PFEL and before the November

1952 administrative determination we had authoritative traffic

data from our own records running through 1951 with some

supplemental information for 1952 submitted in support of staff

recommendations all of which did not contradict but on the

contrary supported the conclusions indicated by the earlier data

Sgd A J WILLIAMS

SeC1 etary

DECgMBER 31 1952

4 F M B



AMERICAN PRESIDENT LINESQUID PRO QUO PAYMENTS 139

2Quid Pro Quo and Related Costs

Three basic agreements cover the socalled quid pro quo costs in
issue in this proceeding The first agreement was between the Pacific
Maritime Association PMA representing West Coast operators and
the Seamans International Union of America SIU It was effective
June 16 1965 and applied to unlicensed West Coast seafarers Under
Section3cof that agreementasa Quid Pro Quo for any reductions in
manning in comparison with existing conventional manning on PMA
vessels of comparable class or type in operation on June 16 1975 the
operators agreed to pay into trusteed funds for a maximum of five years
i a sum equal to 50 of the base pay of the specific rating or ratings
eliminated from conventional manning and ii continued contributions
to the Pension Fund Welfare Fund Dispatch Hall Fund and Medical
Examination Fund for the rating or ratings eliminated AAS Ex
155 pp 89 Under this agreement the unions agreed to a manning scale
of 45 men for new automated PMA vessels as compared to the manning
scale of48 to 52 men crews on conventional ships Quid pro quo payments
were made however according to Staff Counsel and rebutted by the
operator for most vessels on the basis ofa58man crew These quid pro
quo terms have been carried forward into all successive collective bar
gaining agreements between PMA and SIU AAS Ex 166

The second quid pro quo agreement was negotiated by PMA and SIU
in December 1969 The agreement provided that for certain automated
vessels then under construction MatsonsHawaiian Enterprise APLs
Pacesetter and PFELsLASH vessels a further oneman reduction in
manning scales in the three unlicensed departments was authorized
provided the operators created a shoreside job for each of the three
eliminated positions Alternatively with respect to the SailorsUnion of
the Pacific and the Marine Cooks and Stewards Union the operators
could continue to make quid pro quo payments under the 1965 agree
ment but at a rate of 100 instead of50 of base wages AAS Ex 160
AAS Ex 166 pp 2932 PFEL Ex 2

The third quid pro quo cost agreement was negotiated between PGL
and the National Maritime Union NMU effective from December 1
1970 to June 15 1972 The agreement permitted the removal of 53
unlicensed ratings on PGLsfour MAGDALENAclass combination pas
sengercargo ships when operated as cargo vessels in return for com
pensatory payments of247 per day for each such eliminated position
PGL Ex B pp 23

The2247 perday represents the perdlem contributions as of Dec 11970 required to be made by all NMU carriers
fatotheNMU Welfare Employment Security Training andJoint Employment Funds Subsequently PGL transferred its
SMpe toUS Weet Coast operation and terminated ita agreement with the NMU for these vessels as ofJune 16 1972
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PFEL cites the possibility of effecting crew reductions by executing quid pro quo
agreements with their affected unions The Board considered that subsidization ofquid pro
quo payments made to compensate for crew reductions on PFELs LASH vessels is
inappropriate since PFEL was advised at the time of award of the CDS contract for these
LASH vessels that crew quarters for not more than 38 men exclusive of cadets was being
approved and the Board has approved herein a crew complement consistent with that CDS
action Id at 694

The statement concluded with a footnote citing the Docket A42 deci
sion Based on the decision inA43 PFEL has not been paid ODS for any
quid pro quo costs incurred for its LASH vessels PGL has no quid pro
quo agreement with respect to its LASH vessels
iii A44 In Docket A44 the Board considered the subsidizable

manning scale of four combination passengercargo vessels of PGL oper
ated only as freighter vessels and related compensatory payments under
the 1970 PGLNMU agreement The Board determined on January 4
1971 that the requested determinations are not appropriate for consid
eration under Section 603c1Aii ofthe 1970 Act Prudential
Grace Lines Inc 12 SRR 113 On August 20 1973 the Board
i approved operation of the MAGDALENAclass vessels as freighter
vessels under the subsidy contract ii disallowed the wage and subsist
ence costs for a crew complement exceeding 53 men when the MAG
DALENAclass vessels operated as freighter vessels and iii concluded
as follows regarding compensatory payments

The cost incurred by the Operator with respect to compensatory payments to the NMU
on account of reduction in crew complement because of conversion of the MAGDALENA
Class vessels from combination passenger and cargo vessels to cargo vessels is not fair and
reasonable and shall be digailowed for subsidy ratemaking subsidy payment and reserve
fund and recapture purposes MSB Minutes 8201973 p 6039

On May 2 1974 the Board decided to reopen and reconsider the
aforesaid actions of August 20 1973 in PrudentialGrace Manning
Scales 14 SRR 657 On August 7 1975 the Board approved the subsi
dized freighter operation of the vessels with a manning scale of 54 men
and disallowed the wage and subsistence costs for a greater crew comple
ment It further determined that

1he outstanding issue in this docket of the subsidization of PLIs compensatory pay
ments is directly presented in Docket No S338 We therefore decide that it is more
appropriate to defer the final decision on that matter until a final decision is rendered in
Docket 5338 and consequently to terminate Docket A44

The final determination whether or not the cost incurred by the operator with respect to
compensatory payments to the NMU on account of reduction in crew complement because
ofconversion ofthe MClass vessels from combination passenger and cargo vessels to cargo
vessels is fair and reasonable and shall be allowed for subsidy ratemaking subsidy
payment and reserve fund and recapture purposes is deferred until the Board renders
decision in the proceeding Docket No 5338 PrudentialGrace LinesManning

Scales 16 SRR 201 202 203
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No subsidy has been paid for PGLscompensatory payments
iv PGLs Jet Class On March 12 1973 the Board considered the

subsidizable manning scale of two Jet Class automated vessels of PGL
transferred from US Atlantic Coast operation to US Pacific Coast
operation and quid pro quo costs incurred in that transfer under the
terms of the 1965 PMASIU agreement PGL requested approval of a
39man crew complement an increase of one member over that comple
ment used in Atlantic Coast operation The Board approved for subsidy
purposes the requested manning scale but not the quid pro quo costs
with the following statement

Note was made of the fact that in the past Board policy has been to disallow quid pro
quo payments where there were negotiations to effect reductions in crews down to a Board
approved level Under certain mitigating circumstances exceptions to this policy have been
made and some quid quo pro agreements have been approved by the Board No similar
circumstances exist in the instant case and the Board finds no basis to alter its policy in this
instance particularly in view of the fact that PGL operated these vessels on the Atlantic
Coast free of such costly agreements

Found and determined that costs incurred in the form ofQuid Pro Quo payments made
by PrudentialGrace Lines Inc to compensate for crew reductions on the C9S64b design
type vessels are not necessary forefficient and economical operation and shall be disallowed
for all subsidy purposes MSB Minutes3121973 at 5605

PGL has not received ODS for quid pro quo costs incurred with respect
to its Jet Class vessels

A fifth action of the Board is not subject to review in this proceeding In
Docket A60 the Board determined the subsidizable manning of four
proposed RoRo vessels of States and the possibility of subsidy for any
quid pro quo payments with regard to such vessels The Board as
affirmed by the Secretary of Commerce on August 18 1972 approved a
maximum of 35 men for each of the vessels and tentatively stated with
respect to quid pro quo payments

It should be clearly understood that consistent with previous Board decisions quid pro
quo payments for the purpose ofeffecting crew reductions to the manning scales approved
herein are not eligible for ODS assistance States is beingadvised herein priorto the award
of CDS contract that crew quarters for not more than 35 men exclusive of cadets are
approved and that a minting scale for not more than 35 men exclusive of cadets is
approved States Steamship Co Manning Scales 13 SRR 99 107 tentative decision
finalized June 29 1972

The Boardsreferral to hearing in this proceeding did not contemplate
that this disallowance of subsidy for quid pro quo payments would be
reconsidered The quid pro quo disallowance in Docket A60 did not
involve problems of transition from the 1936 Act to the 1970 Act as did
other quid pro quo actions considered herein and States request for a
Section 6061hearing at the time ofreferral did not include a request for
reconsideration of this matter
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Further the Boardsaction in Docket A60 cannot be subject to admin
istrative reconsideration The intent of Section 603cof the 1970 Act is
thatnocosts incurred in connection with those officers or members of
the crew that have been found to be unnecessary for the efficient and
economical operation of the vessel by the Secretary of Commerce be

allowed ifthe Secretary has made his finding prior to award of a contract
for the construction or reconstruction of a vessel On June 16 and 29
1972 the Board found prior to award ofa CDS contract that officers and
crew members on States RoRo vessels in excess of35 were unnecessary
for efficient and economical operation and that quid pro quo payments
would not be subsidized for effecting crew reductions to the level of
Board approved manning Therefore under Section 603c the costs
relating to those excessive men including quid pro quo must be excluded
from subsidizable collective bargaining costs This result is consistent
with the legislative purposes of Section 603c of the 1970 Act that
requires the Board to make a determination of disallowed manning and
related costs prior to the time of the CDS contract so that the owner is
aware of the subsidy available for his investment planning purposes and
so that administrative litigation over disallowed items is concluded

Aside from these five actions of the Board no other past Board
disallowance of subsidy for quid pro quo costs have been brought to the
attention of the Board in this proceeding If there are such other actions
the principles enunciated herein will be used as a guideline in considering
whether to reconsider disallowance of subsidy for those actions
4 Hearings

The operators affected consistently sought a hearing under Section
6061 of the Act on the subsidization of quid pro quo expenses Section
6061of the 1936 Act was changed by the 1970 Act only to substitute the
term Secretary of Commerce for the term Commission The provi
sion now provides

Every contract for an operating differential subsidy under this title shall provide
1 that the amount of the future payments to the contractor shall be subject to review and
readjustment from time to time but not more frequently than once a year at the instance of
the Secretary ofCommerce or of the Contractor If such readjustment cannot be reached by

5 S Rep No 91 1080 91st Cong 2d Sess 36 1970 It follows that the determination is not subject to review wider
Section 6061of the Act Staten Steamship CoODS Rates 13 SRR 241 246 1973 but is subject to whatever judicial
review is available

6 The Boardsfinding was as follows All collective bargaining costs ofthose officers and ratings actually employed on
these proposed subsidized vessels to the extent in excess of the costa which would be incurred in the employment of
851 officers and ratings are not necessary for the economical and efficient operation of said vessels and slail be
disallowed for subsidy ratemaldng and subsidy payment purposes

While the Boards finding was addressed to officers and ratings actually employed on these vessels it follows
afortiori that costs for excessive officers and ratings not actually employed on the ships are also disallowed

t Hearings on S 3297 Before the Merchant Minns Subromm ofthheSenate Comm on Commerce 91st Cong 2d Sees
79 0970 hereinafter referred to as Senate Hearings Hearings on HR 16424 HR 15495 andHR 15640 Bfore the
Subcomm on Merchant Marina of the House Comm onMerchant Marine and Fisheries 91st Cong 2d Sess 187 629
642 1970 hereinafter referred to as House Hearings see H Rep No 911073 91st Cong 2d Seas 411970 116 Cong
Rec 16593 col 2 1970
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No S 18 Sub No 1

PACIFIC TRANSPORT LINES INC ApPLICATION FOR WRITTEN

PERMISSION UNDER SECTION 805 a OF THE MERCHANT MARINE

ACT 1936 TO CONTINUE TO ENGAGE IN DOMESTIC SERVICE

BETWEEN CALIFORNIA PORTS AND THE HAWAIIAN ISLANDS

James L Adams for applicant
Alan B Aldwell for Matson Navigation Company and Odell

Kominers and William F Ragan for Pacific Far East Line Inc

inteveners

Allen C Dawson Joseph A Klausner and Max E Halpern for

the Board

FINDINGS AND CONCLUSIONS OF THE BOARD

1 No written permission is required under section 805 a of

the Merchant Marine Act 1936 to permit Mrs Helene Irwin

Fagan to continue to hold her present stock interest in Matson

Navigation Company
2 Until further order of the Board Pacific Transport Lines

Inc is hereby granted written permission under section 805 a

of the Act for its C 3 vessels recommended for operating dif

ferential subsidy on Service 2 of Trade Route 29 to call at Hawaii

outbound and homebound on approximately alternate sailings not

to exceed 13 outbound and 13 homebound sailings annually each

such call to be subject to the prior approval of the Maritime

Administrator

3 The permission herein granted will not result in unfair

competition to any person operating exclusively in the California
Hawaii trade nor will it be prejudicial to the objects and policy
of the Act

The Board s report on this matter will follow see 4 F M B 146

Sgd A J WILLIAMS

Secretary

DECEMBER 31 1952
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FEDERAL MARITIME BOARD EtNo M55ANNUAL REVIEW OF BAREBOAT CHARTERS OF GOVERNMENT OWNED WAR BUILT DRY CARGO VESSELS 1952 UNDER PUBLIC LAW 591 81sT CONGRESS REPORT ONPETITIONS FOR RECONSIDERATION AND TOTAKE FUR THER EVIDENCE COASTWISE LINE AND ALASKA STEAMSHIP COMPANY The Coastwise petition was filed onDecember 151952 and the Alaska petition onDecember 191952 These petitions are considered together Memorandum inopposition tothe Coastwise petition was filed December 191952 and inopposition tothe petition of Alaska onJanuray 21953 bycounsel for the Com mittee for the Promotion of Tramp Shipping The same counsel filed motions todismiss the two petitions onJanuary 21953 All the documents above mentioned filed inopposition tothe petitions are considered tobereplies tothe petitions asauthorized byour Rules section 201 234 Some of those documents were not filed until after the expiration of the 10day limit set bysection 201 234 and noconsideration has been given tothose documents not filed within time The petitions for reconsideration and totake further evidence are denied without prejudice topetitioners right tobring new proceedings under Public Law 591 The Board recommends tothe Maritime Administrator that the vessels referred tointhe petitions beheld without removal of the special Alaska trade fittings pending decision bythe Board upon new proceedings under Public Law 591 provided petitioners respectively file such proceedings within ten days from the date of service of this report By the Board Sgd AJWILLIAMS Secretary JANUARY 91953 4FMB145
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No S 18 Sub No 1

PACIFIC TRANSPORT LINES INC ApPLICATION FOR WRITTEN

PERMISSION UNDER SECTION 805 a OF THE MERCHANT MARINE

ACT 1936 TO CONTINUE TO ENGAGE IN DOMESTIC SERVICE

BETWEEN CALIFORNIA PORTS AND THE HAWAIIAN ISLANDS

Temporary permission is granted to Pacific Transport Lines Inc to continue

as a subsidized operator on Service 2 of Trade Route No 29 its present
Hawaiian service and permission is granted for its majority stockholder

to continue to own a stock interest in Matson Navigation Company

James L Adams for applicant
Alan B Aldwell for Matson Navigation Company and Odell

Kominers and TiVilliam F Ragan for Pacific Far East Line Inc

interveners
Allen C Dawson Joseph A Klausne1 and Max E Halpern for

the Board

REPORT OF THE BOARD

Pacific Transport Lines Inc hereinafter called PTL re

quests our written permission under section 805 a of the

Merchant Marine Act 1936 as amended hereinafter referred

to as the Act 1 to continue as a subsidized operator on

Service 2 of Trade Route No 291 its service to and from the

Hawaiian Islands and 2 for its majority stockholder and wife

of a director to continue to own a stock interest in Matson Navi

gation Company which company is engaged in the service be

tween California and Hawaii

A public hearing was held before an examiner after notice

published in the Federal Register Matson Navigating Company
herinafter called Matson and Pacific Far East Line Inc

intervened but did not oppose continuation of PTL s present
Hawaiian service nor did they offer any evidence Counsel for

the board took no position as to whether the application should

be granted or denied he pointed out however that since Hawaii

1 PTL s 805 a appl cation was filed on May 22 1952 on December 31 1952 we executed

an operating differential subsidy agreement with PTL for freight Service 2 of Trade

Route No 29
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is not on Trade Route 29 calls there might interfere with PTL s

ability to procure Trade Route No 29 cargoes and might prejudice
the objects and policy of the Act

The examiner recommended that we should grant the 805 a

application of PTL Matson filed exceptions to certain findings
and statements in the examiner s recommended decisfon but did

not object to the examiner s conclusion We agree generally with

the conclusion reached by the examiner although we do not

necessarily agree with his reasoning
Section 805 a of the Act provides in part as follows

It shall be unlawful to award or pay any subsidy to any contractor

if said contractor or any holding company subsidiary
affiliate or associate of such contractor or any officer director
agent or executive thereof directly or indirectly shall own operate or

charter any vessel or vessels engaged in the domestic intercoastal or coast

wise service or own any pecuniary interest directly or indirectly in any

person or concern that owns charters or operates any vessel or vessels in

the domestic intercoastal or coastwise service without the written permis
sion of the Commission Every person firm or corporation having any
interest in such application shall be permitted to intervene and the Com
mission shall give a hearing to the applicant and the intervenors The

Commission shall not grant any such application if the Commission finds
it will result in unfair competition to any person firm or corporation oper

ating exclusively in the coastwise or intercoastal service or that it would
be prejudieial to the objects and policy of this Act

The coastwise service mentioned in the Act includes service
between United States ports and Hawaii

Three statutory issues are presented in this proceeding 1
Does PTL or any officer director agent or executive thereof
own directly or indirectly any pecuniary interest in Matson and
if so should we grant permission for the continuance of this
interest 2 would the continuation of PTL s Hawaiian service
result in unfair competition to any person firm or corporation
operating exclusively in the coastwise or intercoastal service
and 3 would the continuation of PTL s Hawaiian service be
prejudicial to the objects and policy of the Act

1 Mrs Helene Irwin Fagan the majority stockholder of PTL
and wife of Mr Paul 1 Fagan a director of PTL owns about
one half of one percent of Matson s stock which was acquired
by her through inheritance PTL argues that under the laws of
the State of California where Mrs Fagan is domiciled her stock
interest in Matson is her separate property and not communty
property in which her husband has an interest California Civil
Code section 162 Mrs Fagan although not an officer director
agent or executive of PTL has however by virtue of her stock

4 F M B



148 FEDERAL MARITIME BOARD

interest the possibility of exercising control over PTL We believe
that the spirit of the prohibition in section 805 a of the Act
should apply whether the contracting corporation or its majority
or sole stockholder owns a pecuniary interest in a concern

engaging in the domestic intercoastal or coastwise service In

view of the above related circumstances we conclude that writ
ten permission should be granted for Mrs Fagan to continue to
hold her present stock interest in Matson and our findings and
conclusions of December 31 1952 are modified accordingly

II PTL inaugurated its Hawaiian service in July 1950 Since
that time in conjunction with its service on Tt ade Route No 29
PTL has made monthly calls at Hawaiian ports on outbound and
inbound voyages This service of PTL is as follows 1 FrOm
California to Hawaii 2 from Hawaii to Far East ports on

Trade Route No 29 3 from Far East ports on Trade Route
No 29 to Hawaii and 4 from Hawaii to California In addition
to the continuation of this service to Hawaii PTL seeks permis
sion for 1 additional calls inbound during the seasonal peak
of the sugar and pineapple traffic and 2 additional calls inbound
when shipments of cargo from the Far East to Hawaii can be
booked PTL would in any event have to obtain specific approval
from the Maritime Aqministrator prior to making such additional
calls Matson points out that requests for additional calls should
be timely and that the Maritime Administrator should not approve
them unless he were satisfied that Matson was unable to lift all

cargo offered

PTL carries only a very small percentage of the total cargo
movement between California and Hawaii and since no operator
in this service objects to the continuation of PTL s present
Hawaiian service we find that under present conditions such
continuation would not result in unfair competition to any person
firm or corporation operating exclusively in that service 2

III Trade Route No 29 is designed to provide service between
California ports and ports in the Far East The primary obliga

2Service between California and Hawaii is provided by Matson PTL and Americ n

President Lines Ltd In 1951 the outbound dry cargo movement was approximately 620 000
short tons and the inbound movement approximately 1 000 000 short tons Matson as the

only carrier providing a regular perm nent and frequent service has carried the great

majority of this cargo PTL s carryings per voyage for the approximate two year period
since the insti tution of its Hawaiian service have averaged only 1 106 long tons outbound
and 871 long tons inbound Hawaii is a regularly scheduled call for the subsidized combination
vessels of American President Lines operating on the Round the World service and on
Service 1 of Trade Route No 29 but the carryings of American President Lines have been

very small in 1951 and 1952 however the Hawaiian service of American President Lines will
increase when this Company meets its contractual obligations with the Maritime Adminis
tration for the construction of additional combination vessels for these services

4 F M B
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tion of PTL as a subsidized operator is the maintenance and

development of adequate frequent and regular service on this

route as a whole Hawaii is not on this route as now described

in the subsidy agreement A subsidized operator is permitted to

depart from the described route or to engage in the protected
intercoastal or coastwise service including the service between

California and Hawaii trade only under the special conditions

set forth in the Act

The evidence is convincing as the examiner has found that

the Hawaiian service of PTL under presently existing conditions

does not materialiy detract from PTL s Trade Route No 29

freight service Many shippers on PTL s Trade Route No 29
service also use PTL s Hawaiian service Large shippers and
forwarders of overland cargo by routing export cars of mixed

cargoes destined to the Far East and Hawaii to PTL s pier
can retain control of their traffic expedite their shipments and
save the cost of drayage from team track to the different piers
of the two carriers otherwise serving the respective areas This
gives PTL some advantage in the solicitation of Trade Route
No 29 traffic Furthermore the service between Hawaii and

ports in the Far East is a part of the foreign commerce of the
United States and PTL s Hawaiian service contributes to its

development
Permission for the continuation of PTL s present Hawaiian

service will be granted subject to the provisions of its operating
differential subsidy agreement pending further consideration by
the Maritime Administrator of the service requirements of PTL s

operations on Service 2 of Trade Route No 29 This permission
may be modified or discontinued at any time if new data presented
by the Maritime Administrator or any other interested party
discloses that the further continuation of this service would result
in unfair competition to any operator engaged exclusively in the
service between Hawaii and the United States or would be
prej udicial to the purposes and policy of the Act The permission
covers only C 3 type vessels of PTL employed in its subsidized

operations on Service 2 of Trade Route No 29

I

FINDINGS AND CONCLUSIONS

1 Permission is granted under section 805 a of the Act
to permit Mrs Helene Irwin Fagan to continue to hold her
present stock interest in Matson Navigation Company

2 Until further order of the Board Pacific Transport Lines
Inc is hereby granted written permission under section 805 a
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150 FEDERAL MARITIME BOARD

of the Act for the C 3 type vessels employed in its subsidized

operations on Service 2 of Trade Route No 29 to call at Hawaii

outbound and inbound on approximately alternate sailings not

to exceed 13 outbound and 13 inbound sailings annually each

such call to be subject to the prior approval of the Maritime

Administrator

3 Under present conditions the permission herein granted
will not result in unfair competition to any person operating
exclusively in the service between California and Hawaii nor

will it be prejudicial to the objects and policy of the Merchant

Marine Act 1936

Sgd A J WILLIAMS

Secretary

JANUARY 16 1953

4F M B
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No M 57

ISBRANDTSEN Co INC ApPLICATION FOR BAREBOAT CHARTER OF

A GOVERNMENT OWNED WAR BUILT DRY CARGO VESSEL FOR USE

IN THE SERVICE BETWEEN UNITED STATES ATLANTIC AND GULF

PORTS AND EUROPEAN CONTINENTAL PORTS INCLUDING MEDIT

TERRANEAN PORTS

REPORT OF THE BOARD

This proceeding was instituted pursuant to Public Law 591

81st Congress upon the application of Isbrandtsen Co Inc for

the bareboat charter for a 4 to 6 month period of the Government

owned war built dry cargo vessel SS Pass Christian Victory
for use as an animal carrier between United States Atlantic and

Gulf ports and European continental ports including ports in

the Mediterranean

Hearing on the application was held before an examiner on

January 21 1953 pursuant to notice in the Federal Register
of January 15 1953 Because of the urgency of the matter the

usual fifteen days notice was not given There was no opposition
to the application The examiner s recommended decision was

served on January 22 1953 in which he recommended that we

should make the statutory findings necessary for the charter

Counsel for the Board has advised us that he will not file

exceptions to the recommended decision of the examiner

The reeord is convincing that the service herein under con

sideration is in the public interest Applicant s vice president
testified that the vessel is urgently needed for the purpose of

transporting livestock principally horses and mules from United

States ports to Mediterranean ports for a period of about 4 to 6

months or a minimum of three voyages The SS Columbia

Heights an animal carrier owned by applicant is under charter

to the Military Sea Transportation Service until the end of

March 1953 There is no privately operated animal carrier in

this trade at present The animals to be transported re primarily
for the account of the Jewish Agency for Palestine and they

4 F M B 151
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are urgently needed for the spring plowing and planting of crops
by new settlers in Israel

Applicant s vice president testified that no cargo except the
animals here involved would be carried outbound and that no

cargo at all would be carried inbound It was testified by appli
cant s shipper witness that the animals to be transported originate
in all parts of the United States and that many have been
assembled in centralized points ready to be transported by rail
to the export yards upon a surance that the vessel is available
he further testified that if applicant should not be able to charter
the vessel herein under consideration there would not be accom

modations for the transportation of this cargo for the period
involved

Applicant s vice president testified that the cost of outfitting
another vessel for a 4 to 6 months period would be prohibitive
There is no privately owned United States flag vessel suitable for

carrying animals available for charter on any terms or condi
tions

FINDINGS CERTIFICATION AND RECOMMENDATIONS

On the basis of the facts adduced in the record the Board finds
and hereby certifies to the Secretary of Commerce

1 That the service under consideration is in the public interest
2 That said service is not adequately served and
3 That privately owned United States flag vessels are not

available for charter from private operators on reasonable condi
tions and at reasonable rates for use in such service

The Board recommends that any charter which may be granted
pursuant to the findings in this case be for a period not to
exceed six months or a minimum of three voyages subject to
the usutl right of cancellation by either party on 15 days notice

By the Board

Sgd GEO A VIEHMANN

Acting Assistant Secretary
JANUARY 23 1953
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No S 23

LYKES BROS STEAMSHIP CO INC ApPLICATION FOR INCREASE

IN MAXIMUM NUMBER OF SUBSIDIZED SAILINGS ON LINE D

LYKES ORIENT LINE TRADE ROUTE No 22

Submitted January 28 1953 Decided February 27 1953

Unsubsidized operation of Lykes Bros Steamship Co Inc on its Line D

Lykes Orient Line Trade Route No 22 found to be to some extent an

existing service In view of this finding the time which has elapsed
since the close of the hearing before the examiner and the additional

evidence on the issues of the case that is now available case returned to

examiner to permit the parties to offer additional and more recent evidence

William Radner Joseph M Rault and Odell Kominers for

applicant
Francis H Inge and Sterling F Stoudenmire Jr for Waterman

Steamship Coropration John Tilney Ca14penter for States Marine

Corporation of Delaware WilliaYn G Dorsch for Isthmian Steam

ship Company Dale Miller Mitchell C Cunningham John Lee

Gainey John C White Robert A Nesbitt F H Fredricks George
C Whitney and Lachlen Macleay for various other parties inter

veners

Alan F Wohlstetter for the Board

REPORT OF THE BOARD

This proceeding concerns the application dated January 29 1951

of Lykes Bros Steamship Co Inc hereinafter referred to as

Lykes for an increase in the maximum number of its subsi

dized sailings on Trade Route No 22 Service 1 from 24 to 48

per annum including the right to have 24 of them cover the

Netherlands East Indies and Straits Settlements hereinafter

referred to as NEIjStraits ports instead of the 12 previously
authorized to call at such ports The application was filed pursuant
to the provisions of Title VI of the Merchant Marine Act 1936

hereinafter referred to as the Act and a hearing was held

under the provisions of section 605 c thereof
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In the 1949 Report entitled Essential Foreign Trade Routes

of the American Merchant Marine Trade Route No 22 is

described as follows

U S Gulf ports Key West Mexican Border Far East Phil ppine
Islands China Japan U S S R in Asia French Indo China Formosa

Siam Manchuria and Korea

Service 1 thereunder is described in footnotel and includes

calls at NEIjStraits ports

The States of Alabama Louisiana Mississippi Tennessee and

Texas the Alabama State Docks Mobile Ala the Board of

Navigation and Canal Commissioners of the Harris County Hous

ton Ship Channel Navigation District Houston Tex the Hills

borough County Port Authority Tampa Fla the City of

Galveston Tex the Port of Beaumont Navigation District of

Jefferson County Tex the Lake Charles Harbor and Terminal

District Lake Charles L the Nueces County Navigation Dis

trict No 1 Corpus Christi Tex the Mississippi Valley Associa

tion the Chamber of Commerce of the New Orleans Area La

Brownsville Navigation District of Cameron County Tex the

City of Gulfport Miss and the Gulfport Port Commission inter

vened in support of the application and Waterman Steamship

CorpOi ation hereinafter called Waterman and States Marine

Corporation of Delaware intervened in opposition thereto Isth

mian Steamship Company also intervened but took no position

1 The following description of Service 1 of Trade Route No 22 appearing on page 23 of

Essential Foreign Trade Routes of the American Merchant Marine 1949 describes in

full Lykes Line D

Between a United States Gulf port or ports via the Panama Canal to a port or ports

in Japan China the Philippine Islands Hong Kong French Indo China Siam Thailand

the Netherland East Indies Straits Settlements including the Malay States with the

privilege of calling at ports in the H waiian Islands U S S R in Asia Manchuria Korea

and Formosa also ports in Mexico and the West Indies for the loading and or discharging

of cargo to or from foreign ports on the route and with the privilege of calling at United

States Atlantic ports homeward with sugar copra and liquid cargoin bulk loaded at ports

not in the Netherlands East Indies or Straits Settlements including the Malay States

provided that in the absence of specific authority of the Commission to the contrary vessels

calling t the Netherlands East Indies or Straits Settlements including the Malay States

shall return to United States Gulf ports for unloading cargoes destined for such ports before

proceeding to United States Atlantic ports with the privilege subject to cancellation by

the Commission on 60 days notice to the operator of calling at the following islands in

the Pacific area such privilege not to be considered as modification of the above route

description Caroline Islands Marianas Islands Palau Island Marshall Islands Okinawa

Isl nd Admiralty Islands Marcus Island Wake Island Gilbert Islands Sakhalin Island

southern half

Sailing Frequency 20 to 24 sailings per year

Subject to the stipulation that a minimum of seven 7 and a maximum of twelve 12

sailings per annum shall include ports in the Netherlands East Indies and Straits Settlements

includiRg the MalyStates
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as to the merits of the application Of the interveners only
Waterman offered any testimony

The purpose of the hearing held before an examiner was to

receive evidence on issues under section 605 c of the Act The

examiner s recommended decision served February 21 195

recommended that the Board find 1 That the sailings for which

applicant seeks subsidy would be in addition to the existing ser

vices 2 that it is not shown that the service already provided
by vessels of United States registry on the route is inadequate
and that additional vessels should be operated thereon Exceptions
were filed by Lykes memoranda in support of the recommended

decision were filed by Waterman and Board counsel and oral

argument was heard by the Board on January 28 1953 after

delays due to granting of various extensions of time to the

applicant and an intervener

The first question which involves the first recommendation
of the examiner is whether the additional 24 sailings requested
by Lykes over and above the 24 sailings now subsidized are an

existing service within the meaning of section 605 c of the
Act That section provides as follows

1 No contract shall be made under this title with respect to a vessel
to be operated on a service route or line served by citizens of the United
States which would be in addition to the exi ting ervice or services unless
the Commission shall determine after proper hearing of all parties that
the service already provided by vessels of United States registry in such
service route or line is inadequate and that in the accomplishment of the
purposes and policy of this Act additional vessels shall be operated thereon
and

2 no contract shall be made with respect to a vessel operated or to be
operated in a service route or line served by two or more citizens of the
United States with vessels of United States registry if the Commission
shall determine the effect of such a contract would be to give undue advan
tage or be unduly prejudicial as between citizens of the United States in
the operation of vessels in competitive services routes or lines unless fol

lowing public hearing due notice of which shall be given to each line serving
the route the Commission shall find that it is necessary to enter into such
contract in order to provide adequate service by vessels of United States
registry The Commission in determining for the purposes of this section
whether services are competitive shall take into consideration the type size
and speed of the vessels employed whether passenger or cargo or combi
nation passenger and cargo vessels the ports or ranges between which they
run the character of cargo carried and such other facts as it may deem
proper Numbering and paragraphing supplied

Lykes and its predecessors and affiliate have operated on Trade
Route No 22 since 1922 except for the period of World War II
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It has had since 1937 an operating differential subsidy contract

covering five separate trade routes of which Trade Route No 22

is one The contract calls for a maximum aggregate of 339 sail

ings per annum and a minimum aggregate of 228 on all routes

and a maximum of 24 sailings per annum and a minimum of 20

on Trade Route No 22 Lykes has stated that the extra subsidized

sailings now requested will not require any increase in the pres

ent maximum aggregate and that Lykes will not reduce the

sailings of any of the other four trade routes below the required
minimum Lykes owns 54 vessels of suitable type size and speed
to live up to its proposal

Lykes has made an average of 60 outbound sailings per annum

on Trade Route No 22 during the 1946 49 period making 42

sailings in 1950 and 24 sailings during the first 6 months of 1951

Sailings in excess of the maximum covered by the subsidy contract

were performed after securing special permission as required by
the contract Included in the present application was a request
for continuation of the special permission to make unsubsidized

sailings at the rate of 24 per annum for 6 months pending con

sideration of the application so that the service woulQ not be

disrupted Such interim permission was granted on February 19

1951 subject to cancellation on 30 days notice and has been re

newed from tim to time subject to the terms of the operating
differential subsidy agreement and the following conditions

imposed upon the operator
1 That all other provisions of said agreement are fully

complied with

2 That on these excess unsubsidized sailings no calls will

be made at the Netherlands East Indies and or Straits Settle

ments ports except for homeward carriage of bulk cargoes

and

3 That the minimum sailing requirements stipulated in

the contract for each of the subsidized services will be main

tained with owned subsidized or unsubsidized vessels

The evidence taken before the examiner did not cover operations
beyond July 31 1951 Upon this evidence counsel for Waterman

and for the Board contend that Lykes existing service on the

route is limited to its 24 subsidized sailings because its additional

unsubsidized sailings were subject to successive permissions from

the Maritime Administrator which ran only for 6 months periods
and weresubject to termination on 30 days notice at the Adminis

trator s option It was also contended that because Lykes made
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a total of only 42 subsidized and unsubsidized sailings in 1950

the total existing service in no event could exceed that number

per year Lykes explained that the reduction in sailings in that

year was due primarily to the Government s request to charter

some of its vessels for use to Korea to which Lykes acceded

Counsel for the Board argues that none of the interveners

had an opportunity at public hearing to contest the permissions
granted to Lykes to make sailings in excess of 24 per annum

and that the Administrator could not have intended to confer
the status of an existing service upon Lykes for its extra sail

ings without formal consultation with the other operators or

consideration of their interests on an official record It is clear
however that the interveners knew of the extra sailings on the
route from time to time permitted to Lykes and so far as the
Administrator s records show raised no objection

It seems that whether or not a service is existing within the
meaning of the statute should be largely determined by opera
tional facts It is true that because of its subsidy agreement
Lykes could not operate any vessel in addition to the number
subsidized on the route without the permission of the U S Mari
time Commission or ot the Maritime Administrator Lykes had
secured such permissions as were required for a period of at
least 3 years and had established ahistory of continuity sufficient
to denote a bona fide intention to continue operations substantially
in excess of the subsidized service

No reason is seen why more formalities or consultations should
be required for a subsidized operator who starts a new service
or expands an established service and seeks to have it qualify as

an existing service than for a nonsubsidized operator to do the
same thing It is obvious that a nonsubsidized operator may in
crease an established service or start a new service without con

sulting the Administrator or other operators on the line and
should he later seek subsidy his might readily qualify as an

existing service if it had the neces ary elements hereinafter
discussed The requirement for notice and public hearings set
forth in section 605 c of the Act is not a condition to the estab
lishment of an existing service but rather a condition to the

making of a subsidy contract on the route served by two or more

citizens of the United States operating with vessels of United
States registry

Once a subsidy contract has been made with an operator it is
necessary for him to comply with the requirements of the contract
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and obtain the Administrator s approval for any sailings in addi

tion to the subsidized sailings This requirement of administra

tive permission in such cases is not designed to affect in some

manner the ability of an operator to qualify an extra service

or even a new service as an existing service but is meant to

safeguard against possible improper competitive practices and

prevent operations prejudicial to the purposes and policies of

the Act By the terms of its subsidy contract Lykes was required
to obtain such administrative permission but once this permission
was granted 4ykes in our judgment was in this regard in the

same position as an unsubsidized operator free to develop a new

service or expand an established service into one which could

become an existing service within the meaning of the statute

While permanency of service is an important factor in deter

mining whether a service is in fact existing there are many

other factors As we said in Pac Transp Lines Inc Subsidy
Route 29 4 F M B 7 11

The term service embraces much more than vessels it includes the

scope regularity and probable permanency of the operation the route

covered th traffic handled the support given by the shipping public and
other factors which concern the bona fide character of the operation

The evidence in the case is convincing that each one of these

factors mentioned in the excerpt was fulfilled by Lykes with

additional sailings at least so far as they served the Far East

ports on Trade Route 22 other than in NEIjStraits area Itfol

lows and we so find that the unsubsidized operation of Lykes
was to some extent at least an existing service within the

meaning of section 605 c Even though the additional sailings
could not be made without the Administrator s consent the fact

that the necessary consents were obtained for a period of over

4 years preceding the close of the hearing and were then still

in force is very strong evidence of the permanency of some extra

service and of the bona fide intent of Lykes to maintain it

In view of our finding that the additional service herein con

sidered was to some extent an existing service and in view

of the time which has elapsed since the close of the hearing
before the examiner and the additional evidence on the issues

of the case that is now available we are returning the case to

the examiner to permit the parties to offer additional and more

recent evidence and permit the examiner to make a further

recommended decision in the light thereof as to the extent to

which the operator has maintained an existing service both
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as to the number of additional sailings and as to the geographical
limits of the service covered Upon the entire record the examiner

il1so will be able to make a recommended decision on whether

the effect of a subsidy contract for additional subsidized sailings
would be to give undue advantage or be unduly prejudicial as

between citizens of the United States in the operation of vessels

in competitive services routes or lines as well as upon any

other issues arising under section 605 c as the amplified record

may make appropriate
An appropriate order will be issued
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ORDER

At a Session of the FEDERAL MARITIME BOARD held at its office

in Washington D C on the 27th day of February A D 1953

No S 23

LYKES BROS STEAMSHIP CO INC ApPLICATION FOR INCREASE

IN MAXIMUM NUMBER OF SUBSIDIZED SAILINGS ON LINE D

LYKES ORIENT LINE TRADE ROUTE No 22

The Board on the date hereof having made and entered of

record its report in this proceeding which report is hereby
referred to and made a part hereof

It is orde1 ed That the case be and it is hereby remanded to

the examiner for the purposes stated in said report

By the Board

Sgd A J WILLIAMS

Secretary
4 F M B
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No 729

AMERICAN HAWAIIAN STEAMSHIP COMPANY ET AL1

v

INTERCONTINENTAL MARINE LINES INC

Decided March 17 1953

Respondent a common carrier by water found to be eligible for conference
membership and Conference under obligation to admit respondent

Elkan TU1 k Sr Elkan Turk Jr and Herman Goldman for all

complainants except Isthmian Steamship Company
Wendell W Lang for Isthmian Steamship Company
Leonard G James and Alan F Wohlstetter for respondent
Allen C Dawson for the Board

REPORT OF THE BOARD

By THE BOARD

On October 14 1952 respondent applied for admission to mem

bership in the Far East Conference hereinafter referred to as

the Conference stating that it intended to furnish common

1 American Hawaiian Steamship Company American President Lines Ltd Daido Kaiun

Kaisha Ltd The De La Rama Steamship Co The Swedish East Asilb Co Ltd The Ocean

Steamship Co Ltd The China Mutual Steam Navigation Co Ltd Nederlandsche Stoomvaart

Maatachappij Oceaan NV Ellerman Lines Limited Eller man Bucknall Steamship Co

Ltd Hall Line Limited The City line Limited Skibsaktieselskapet Varild Skibsaktieselskapet
Marina Aktieselskabet Glittre Dampskibsinteressentskabet Garonne Skibsaktieselskapet Sang
stad Skibssksaktieselskapet Solstad Skibsaktieselskapet Siljestad Dampskibsaktieselskabet In

ternational Skibsaktieselkapet Nandeville Skibsaktieselskapet Goodwill Isthmian Steamship
Company Aktieselskapet Ivarans Rederi Skibsaktieselskapet Igadi A S Besco A S Lise

Kawasaki Kisen Kaisha Ltd Nissan Kisen Kaisha Ltd Toho Kaiun Kaisha Ltd lino Kaiun

Kaisha Ltd Mitsubishi Kaiun Kaisha Ltd Kokusai Kaiun Kaisha Ltd Lykes Bros Steamship
Co Inc Mitsui Steamship Company Ltd Dampskibsselskabet af 1912 Aktieselskab Aktiesels
kabet Dampskibsselskabet Svendorg Nippon Yusen Kaisha Osaka Shosen Kaisha Ltd Prince

Line Ltd Shinnihon Steamship
Co

States Marine Corporation States Marine Coropration of

Delaware The Bank Line Ltd United States Lines Company Waterman Steamship Corpora
tion Wilhelmsen Dampskibsaktieselskab A S Den Norske Afrikaog Australielinie A S

Tonsberg A S Tankfart I A S Tankfart IV A S Tankfart V A S Tankfart VI Far East

Conference
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carrier service in the U S Gulf Japan trade with liberty of

calling at Mexican or west coast United States ports that it

planned regular sailings approximately monthly beginning either

in November or December 1952 and that it was ready to make

the deposit of 25 000 with the Conference as required by Arti

cle 24 of the conference agreement After some correspondence

the conference members on December 18 1952 voted not to admit

respondent and thereafter on December 22 1952 the conference

members as complainants filed these proceedings asking for issu

ance of a declaratory order under section 5 d of the Administra

tive Procedure Act to determine whether respondent is eligible
for conference membership and whether it is the duty of the

Conference to admit respondent Respondent s reply requests the

Board to find that failure to admit respondent to the Conference

violates the Shipping Act 1916 and the conference agreement

The matter was initially decided by the Chief Examiner on

the pleadings and a stipulation of facts The Chief Examiner

found that respondent was entitled to membership in the Confer

ence that it was the obligation of the Conference to admit

respondent and that failure of the Conference to do so immedi

ately would result in making the conference agreement and the

shippers contracts entered into pursuant thereto unjustly dis

criminatory and unfair as between respondent and the Confer

ence and would result in subjecting respondent to undue and

unreasonable prejudice and disadvantage

The Conference filed exceptions to the initial decision and

requested oral argument In view of the adequate written argu

ment of the Conference filed with its exceptions we are pursuant
to section 201211 of our Rules denying the application for oral

argument We agree fully with the decision of the Chief Examiner

The Far East Conference agreement F M B Agreement
No 17 originally approved on November 14 1922 declares

that the Conference was organized to promote commerce between

Atlantic and Gulf ports of the United States and the Far East

for the common good of shippers and carriers Matters involving
tariffs freights and charges are determined by majority vote

of all the parties to the agreement Each original party was

required to deposit 25 000 with the conference chairman Parties

to the agreement are entitled to withdraw by giving sixty days
notice and after satisfying all obligations undertaken to the

Conference are entitled to the return of their deposit The follow

ing Article 24 relates to the admission of additional members

4F M B
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Any person firm or corporation may hereafter become a party to this
agreement by the consent of amajority of the parties hereto by affixing his
signature hereto and by depositing the sum of Twenty five thousand

25 000 Dollars in United States Government bonds or in cash with the
Chairman as provided by Article 10 hereof

The record shows that respondent is a corporation orgapized
under the laws of the Republic of Panama has no previous experi
ence in the service to be undertaken but that its general agents
and sub agents in the Gulf and their officers and staff have sub
stantial experience in operating chartered vessels in the trade
and liner services in other trades The record further shows that

respondent in October 1952 chartered the Swedish vessel Matta

wunga on a lump sum basis for loading in the Gulf in January
and this fact was notified to the Conference by letter dated
November 3 1952 in which respondent stated that if the Confer
ence took prompt action to admit respondent to the Conference
a vessel might be put on the berth for December loading as

originally planned The Mattawunga actually sailed from Tampa
for the Far East on January 14 1953 Respondent published a

daily advertisement in the New York Journal of Commerce
eginning in December 1952 announcing the proposed sailing of

the Mattawunga and in January 1953 advertised the sailing of
the Italian MIS Luciano Manara for the middle of February and
a steamer for the middle of March all from the Gulf to Japan
Official notice is taken of the fact that the Italian flag SS Aequi
tas II has been named in the card advertisement for the March

sailing The charter thereon which has been stipulated in the
record shows that respondent time chartered this vessel on

January 20 1953 for a period of 9 months with an option to
extend the charter up to 12 months Respondent s service is avail
able to all shippers on a common carrier basis with respondent
assuming all liabilities and obligations of a common carrier

Respondent s answer asserts that the refusal of the Conference
to admit respondent to membership resulted in substantial loss
to respondent in connection with the J anuary sailing of the

Mattawunga because respondent s lack of conference membership
prevented it from securing cargo from shippers having exclusive
patronage contracts with the Conference Respondent charges
that continued refusal to admit respondent to conference member
ship will cause it further losses The balance sheet frespondent
as of January 15 1953 shows cash in bank of 42 789

The Conference in support of its exceptions to the Chief
Examiner s initial decision urges that respondent s insubstantial
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financial condition its lack of any dependable supply of tonnage

and other circumstances surrounding its application make the

admission of respondent to the Conference contrary to the princi

ples which underlie the Shipping Act 1916 and particularly sec

tion 15 thereof The Conference points out 1 that respondent
is a newly organized Panama corporation 2 that it has never

had previous experience as a carrier in the trade 3 that it

intends to supply its berth with chartered vessels 4 that after

paying 25 000 to the Conference its cash resources will be reduced

to only slightly over 15 000 5 that except for respondent s

chartered vessels it has no agreement with any steamship owner

for furnishing a regular supply of tonnage 6 that three of

respondent s stockholders are contract shippers with the Confer

ence and 7 that respondent launched its venture when the

charter market was at or approaching the low for the postwar

period
We find that these facts when considered separately or in the

aggregate are not a basis for refusing conference membership
to respondent In the first place the conference agreement which

has the approval of the Board specifically provides as above set

forth the qualifications for membership It appears that respon

dent meets the qualifications set up by the Conference and is

prepared to make the necessary deposit
In Black Diamond Steamship Corp v Compagnie Maritime

Belge Lloyd Royal S A et al 2 U S M C 755 our predecessor
the Maritime Commission held unreasonable a conference agree

ment limiting membership to operators actually engaged in oper

ating vessels in the trade and outlined a rule governing admission

to membership which we fully endorse The rule is to the effect

that ability and intention in good faith to institute and maintain

a regular service is sufficient If the members of a conference

decline to admit an additional common carrier to membership

they must present very clear justification within the rule set forth

above or within such reasonable requirements as their conference

agreement may include No such justification appears in this

record

Taking up the other points made in the Conference s exceptions

to the Chief Examiner s decision we find that the only financial

requirement for new members set up by the Conference is for

the 25 000 deposit and this as stated above respondent can meet

While it is true that the cash resources of respondent after mak

ing the deposit may be small respondent avers that its stock
holders whose names are of record are ready to furnish such
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additional capital as may be reasonably required There is no

contradiction in the record that respondent has at its service

the necessary managerial ability and that its intention to institute

and maintain a regular monthly service on the route is in good

faith That respondent lacks its own or any long term charter

supply of tonnage is an excuse which has been rejected by our

predecessors in former cases where admission to conference mem

bership was withheld on that ground Phelps Bros Co Inc v

Cosulich Societa etc 1 U S M C 634 Sprague S S Agency Inc

v A S Iva1 ans Rederi 2 U S M C 72 Sigfried Olsen v Blue Sta1

Line Dimited 2 U S M C 529

In the first case cited the Maritime Commission said at p 640

Defendants stress the fact that complainant s service is operated with

vessels which it neithers owns nor has under time charters in sharp con

trast with that of the other lines in the trade operating either their own

vessels or vessels under time charter According to the record whether

complainant operated trip chartered time chartered or its own vessels the

conference would be no differently affected by its membership therein

The charge that respondent is a newly organized foreign cor

poration is clearly not a bar to conference membership for many

of the Conference s present members are foreign corporations and

age is not essential Nor is the charge that three of respondent s

stockholders are contract shippers with the Conference a reason

to deny conference membership there being no bar in the confer

ence agreement against the present conference members carrying
their own or their stockholders cargo Likewise the suggestion

that the launching of respondent s service with chartered vessels

when the charter market made tonnage available at low rates

raises no question where good faith is shown

FINDINGS CONCLUSIONS AND DECLARATORY ORDER

On the record before us in this case we find

1 Respondent is a common carrier by water on regular routes

from port to port in the trade covered by F M B Agreement
No 17 and within the meaning of sections 1 and 15 of the Ship

ping Act 1916

2 Respondent is eligible for and entitled to membership in

the Far East Conference functioning under F M B Agreement
No 17 on equal terms with each of the complainants making up

said Conference

3 It is the duty and obligation of complainants as parties to

the Far East Conference under F M B Agreement No 17 to

admit respondent to membership in such Conference
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4 Complainants failure to admit respondent to conference

membership immediately including participation in shippers con

tracts entered into pursuant to Agreement No 17 will result

in said agreement and contracts being unjustly discriminatory

and unfair as between respondent and complainants and will

result in respondent being subjected to undue and unreasonable

prejudice and disadvantage in violation of section 16 of the Act

Complainants are hereby allowed ten days within which to

admit respondent to full and equal membership in the Conference

and they shall notify the Board of their action in this regard
within the time limited Upon 8atisfactory compliance by com

plainants of the obligation herein set forth this proceeding will

be discontinued

By the Board

Sgd A J WILLIAMS

Secretary
4F M B
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FEDERAL MARITIME BOARD

No 718

THE JOINT COMMITTEE OF FOREIGN FREIGHT FORWARDERS

ASSOCIATION ET AL

v

PACIFIC WESTBOUND CONFERENCE ET AL

No 719

PACIFIC COAST CUSTOMS AND FREIGHT BROKERS ASSOCIATION

v

PACIFIC WESTBOUND CONFERENCE ET AL

Submitted March 10 1951 Dec ided March 24 1953

Provisions limiting the payment of brokerage on certain commodities to

less than 114 percent of ocean freight charges and prohibiting the pay
ment of brokerage on heavy lift and long length charges found to be in
circumvention of the decision and order of the Maritime Commission in

Agreements and Practices Re Brokerage 3 U S M C 170

Charles S Haight Benjamin M Altschule1 Ge01 ge F Galland

Gordon W Paulsen Clifford B Alte1 man and Robert L Rosen

sweig for Joint Committee of Foreign Freight Forwarders Associ

ations Customs Brokers and Forwarders Association of America

Baltimore Custom House Brokers and Forwarders Association

Association of Forwarding Agents and Foreign Freight Brokers

of Mobile Inc Forwarding Agents and Foreign Freight Brokers

Association of New Orleans Texas Ocean Freight Forwarders

Association of Houston and Galveston and the individual mem

b rs of those associations Ge1 ald H Ullman and John K Cun

ningham for New York Foreign Freight Forwarders and Brokers

Association Inc and its individual members J Richard Townsend

and 11 J McCarthy for Pacific Coast Customs and Freight
Brokers Association and its individual members complainants

Joseph J Gea1 y and Allan E Charles for respondents
Henry A Cockru m for Department of Agriculture intervener

lltJax E Halpern Joseph A Klausner Alan F Vohlstetter and

John Mason for the Board
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REPORT OF THE BOARD

BY THE BOARD

Exceptions to the examiner s recommended decision were filed

and the matter was argued orally before us We agree generally
with the examiner s decision

Complainants in No 718 are associations of foreign freight
forwarders on the Atlantic and Gulf coasts Complainants in
No 719 are foreign freight forwarders on the West coast
Pacific Westbound Conference and its member lines1 are the

respondents named in each complaint Since the issues raised

by each complaint are substantially identical they were heard

together and both will be disposed of in this report
The United States Department of Agriculture intervened

Complainants allege that respondents conference Rule 30 b
which limits the rate of brokerage that member lines may pay
to freight forwarders to less than 114 percent of the freight
charges on certain commodities named therein and prohibits the

payment of any brokerage on heavy lift and long length
charges 1 violates the decision and order of the Maritime Com
mission in Agreements and Practices Re Brokerage 3 U S M C
170 1949 hereinafter referred to as Docket No 657 and

2 is detrimental to the commerce of the United States in viola
tion of section 15 of the Shipping Act 1916 hereinafter referred
to as the Act and 3 is unjustly discriminatory and unduly
prejudicial and is an unreasonable regulation and practice in
violation of sections 15 16 and 17 of the Act

A cease and desist order is requested
The part of Rule 30 b complained of limits conference mem

bers to the payment to qualified forwarders of brokerage not
in excess of the following amounts based on the applicable
freight rates

Petroleum and petroleum products packed
All bulk cargo liquid or dry n o s

Fertilizer packed

Grr i CI oat

a

O
e

Flour VIZ barley corn rye or wheat
Woodpulp
Lumber logs poles piling and other lumber articles

freighted on a board measurement basis 15 MBM

No brokerage is payable on heavy lift or long length charges
1 Member lines of the Pacific Westbound Conference operate between the Pacific coast of

the United States and the Far East
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In two prior cases the Maritime Commission has had occasion to

consider the relations of the respondent conference with freight
forwarders regarding brokerage In Agreement No 7790 1946

2 U S M C 775 respondent conference submitted to the Commis
sion for approval under section 15 of the Act a new organic
conference agreement to supersede its then existing Agreement
No 57 as amended The new Agreement No 7790 contained a

provision prohibiting the payment of brokerage by conference

members on shipments subject to the conference s local tariff2

although permitting payments not in excess of 11 percent of

ocean freight on shipments subject to the conference s overland

tariff 3 The Commission declined to approve the new arrangement
with the prohibition against the payment of brokerage on local

shipments saying at page 781

In view of the Bland Act 46 U S C 1127 56 Stat 171 we cannot

consistently approve an agreement the effect of which would prohibit
brokerage on a large segment of respondents traffic We do not hold or

imply however that carriers must pay brokerage for that would seem

to be a matter for individual managerial judgment The agreement will
not be approved therefore unless the prohibition under discussion is

eliminated

Respondents then existing agreement under which they were

operating at the time of the Commission s decision in Agreement
No 7790 supra contained Rule 16 which was substantially simi

lar to the brokerage rule which was disapproved by the Commis

sion Rule 16 of Agreement No 57 and the rules of other confer

ences on the same subject were considered by the Commission in

Docket No 657 In that case the Commission stated on page 177

We find that concerted prohibition against the payment of brokerage
results in detriment to the commerce of the United States in that it has

had and will have a serious effect upon the forwarding industry Weare

not impressed with the argument that removal of the ban against the

payment of brokerage necessarily will result in increases in rates

Respondents should remove all such prohibitions whether contained in

their basic conference agreements the rules and regulations of their tariffs

or both

Nothing herein is to be construed as a directive that individual carriers

must pay brokerage nor as any limitation as to the amount of brokerage
that may be paid by such individual carriers provided the payments do

not result in violations of applicable statutes A carrier should be free

2 The local tariff applies on all traffc originating in the States of Montana Wyoming

Utah Arizona and States west thereof and from points in Canada west of the Saskatchewan

Manitoba boundary line and all other traffic originating east thereof on which overland rates

may not be applicable
8The overland tariff applies on traffic originating in the States of North Dakota South

Dakota Nebraska Colorado New Mexico and States east thereof and from points in Canada

east of the Saskatchewan Manltoba boundary line
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within limits to pay brokerage or not as its individual managerial dis

cretion dictates Nor is anything here n to be construed as a prohibition
against carriers acting under a conference agreement from establishing

all reasonable rules or regulations which will prevent the payment of

brokerage under circumstances which would violate the Act or as a prohibi
tion against such carriers from placing limitations upon the amounts

which they may pay On the other hand as we have found that a prohibition
against any payment of brokerage results in detriment to the commerce

of the United States we believe that any limitation below 114 percent
of the freight involved which is the amount generally paid by carriers

in the various trades over a period of years would circumvent our finding

and result in the detriment condemned

The Commission after hearing reargument of that case on

March 8 1950 entered an order requiring the conferences to

modify their conference agreements regulations and tariffs so

as to remove the prohibitions condemned Respondent Pacific

Westbound Conference filed proceedings in the United States Dis

trict Court for the Northern District of California Southern

Division to enjoin and vacate that order and other conferences

filed a similar proceeding in the United States District Court

for the Southern District of New York In both cases the action

of the Commission was sustained 4

The respondent conference thereupon on March 12 1951 made

effective a tariff rule providing for brokerage on local cargo not

in excess of 11t4 percent On December 1 1951 however the con

ference made effective a new tariff rule including paragraph
30 b with the limitations quoted above

There can be no uncertainty as to the meaning of the Commis

sion s order of March 8 1950 that all prohibitions against the

payment of brokerage were to be removed from conference

agreements and rules

The respondent however points out that Rule 30 b is not

a complete prohibition against the payment of brokerage The

record shows that Ilmitations upon the amount of brokerage pay
able in accordance with the schedule set forth in Rule 30 b

ab ve quoted are in every case less than I1t4 percent of the freight
involved The Commission in its report sought to guard against
a circumvention of its purpose when it said any limitation
below 114 percent of the freight involved which is the amount

generally paid by carriers in the various trades over a period
of years would circumvent our finding and result in the detriment

condemned Emphasis supplied

Atlantic Gulf West Coast etc v United States 94 F Supp 138 Pacific Westbound
Conference v United States 94 F Supp 649
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The last quoted requirement of the Commission although pre
faced by the words we believe is an explanation and amplifica
tion of the Commission s prohibition and is an integral part of

the prohibition which the Commission s order of March 8 1950

directs the conferences to remove

The effect of the Commission s order was stated by the United

States District Court for the Southern District of New York in

Atlantic Gulf etc v United States supra at page 142

The Commission s order directs merely that plaintiffs agreements not

to pay brokerage be eliminated The Commission s report did

not go so far as to state that all agreements relating to the payment of

brokerage would be disapproved although it considered that an agreement
to pay less than 114 percent would perpetuate the condemned detriment

Emphasis supplied

The conference arglles that charges for handling heavy lift

and long length shipments are assessed by ocean carriers to

reimburse themselves for actual and indirect expenses incident

to the handling of such shipments and they are not transporta
tion charges coming within the Commission s prohibition The

heavy lift charge as set forth in the conference tariff is

assessed on packages which exceed a basic tariff weight usually
8 960 pounds and similarly the long length charge is an

additional charge assesed upon any package over a certain length
usually 35 feet In general the tariff sets up a basic charge for

the various commodities at so much per 2 000 pounds or 40 cubic

feet whichever produces the greater revenue The heavy lift

charge is computed at so much per 2 000 pounds of the entire

weight of the heavy lift package and added to the basic charge

similarly the long length charge is computed at so much per

2 000 pounds or 40 cubic feet whichever is used in computing
the basic freight rate and likewise added to the basic charge
It is possible therefore for a single package which qualifies both

as a heavy lift and as a long length item to pay a total charge
made up of all three component parts described above Respond
ent s witnesses were unable to state whether the heavy lift

and long length charges assessed by the member lines were

equal to or more or less than the additional cost incurred by
the lines in handling the specialized items

Ocean freight tariffs of all carriers vary according to the

commodity carried and one of the factors in the determination

of the precise tariff for any commodity is the special trouble

and expense which the carriage of such commodity involves The
division of the total ocean charge into a basic tariff and a sur
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charge does not remove either part of the total from the general
category of freight charges where both parts must necessarily
be paid for transportation of the items of cargo in question
We hold that the special charges named are part of the total

freight charges on which brokerage may not be prohibited or

reduced below 114 percent by the conference tariffs This ruling
is not contrary to the customary practice for according to the

evidence where the conference members pay brokerage without

question on overland traffic brokerage is paid on heavy lift

and long length as well as basic freight charges

Respondents make another point based on that part of the

decision in Docket No 657 which permits carriers individually
to payor not to pay brokerage as their respective managerial
discretion dictates The conference argues that Rule 30 b of

the conference is no more than evidence that carriers who are

members of the conference have each individually agreed on

brokerage rates below 114 percent as to certain commodities

Respondents argue that since there was under the decision in

Docket No 657 no prohibition against the carriers individually

fixing rates below 114 percent the carriers are within their legal
rights to do so collectively and as a group In this respect the

conference s interpretation of the Commission s ruling in Docket

No 657 is erroneous It was clearly set forth in that decision

that concerted prohibition against the payment of brokerage
results in detriment to the commerce of the United States and

that respondent conferences should remove such prohibition
whether contained in their basic confe1 ence ag1 eements the rules

and regulations of their ta1 ifjs or both Emphasis supplied
Respondent conference members in this case through their confer

ence Rule 30 b have taken conce1 ted action and have not

removed the outlawed provision from their tariff rule The per

mission granted by the decision in pocket No 657 not to pay

any brokerage or to pay less than 114 percent brokerage is given

only to incli Lidual carriers acting individually

That part of the language in Docket No 657 which permits
carriers acting under a conference agreement to establish rules

preventing the payment of brokerage is limited to cases and

circumstances where th payment of brokerage would violate the

Act and similarly the permission to place limitations upon the

amounts of brokerage to be charged is subject to the fundamental

ruling of Docket No 657 that the brokerage as limited must not
be less than 114 percent
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It follows that all provisions of Rule 30 b of respondent con

ference s tariff limiting brokerage rates to less than 114 percent
of the ocean freight involved are in violation of the Commission s

order in Docket No 657 and must be promptly cancelled and

withdrawn
Conference Rule 30 a not attacked in these proceedings

which requires that brokerage
shall only be paid to such freight forwarder as is designated by the ship
per and as defined and properly qualified and continues to be currently
registered under General Order No 72 issued by the United States Mari
time Commission predecessor of the Federal Maritime Board

and Conference Rule 30 c also not under attack requiring
invoice for brokerage submitted by freight forwarders to contain
a certificate signed by the shipper and the freight forwarder

certifying that

the undersigned freight forwarder has been designated as such by the
shipper with respect to the foregoing shipment and has been author
ized to book the cargo and to make such arrangements as may be

required with the United States Customs Service

and further certifying that

in compliance with section 16 of the Shipping Act 1916 as amended no

part of any such freight brokerage paid pursuant to this invoice shall
revert to the shipper or the consignee either directly or indirectly and
the business of the above mentioned freight forwarder is in no sense

subsidiary to that of the shipper or consignee

appear to be regulations which the conference under the decision

in Docket No 657 is authorized to make to assure that brokerage
will not be paid under circumstances which will violate the Act
and only to freight forwarders who have in fact earned broker

age by actually securing or booking the cargo for the ship
In view of our conclusions it is unnecessary to consider the

other grounds for relief set forth in the complaint or the evidence
in support thereof We find it unnecessary to rule on respondent s

exceptions Nos 1 and 2 We overrule respondent s exceptions Nos
3 4 5 and 6 and take no action on respondent s general exception
No 7

An order will be entered requiring respondent conference

promptly to cancel withdraw and nullify the provisions of Rule
30 b quoted above and thereafter to cease and desist from the

prohibitions and limitations condemned
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ORDER

At a session of the FEDERAL MARITIME BOARD held at its
office in Washington D C on the 24th day of March A D 1953

No 718

THE JOINT COMMITTEE OF FOREIGN FREIGHT FORWARDERS
ASSOCIATION ET AL

v

PACIFIC WESTBOUND CONFERENCE ET AL

No 719

PACIFIC COAST CUSTOMS AND FREIGHT BROKERS ASSOCIATION

v

PACIFIC vVESTBOUND CONFERENCE ET AL

These cases being at issue upon complaints and answers on file

and having been duly heard and submitted by the parties and

full inve tigation of the matters and things involved having been

had and the Board on the date hereof having made and entered
of record a report stating its conclusions decision and findings
thereon which report is hereby referred to and made a part
hereof

It is o1 deTed That respondents be and they are hereby di

rected within thirty days after the date of this order to cancel

withdraw and nullify the provisions of Rule 30 b of Local

Tariff No I V of Pacific Westbound Conference and thereafter

to abstain from the prohibitions and limitations condemned in

said report

By the Board

Sgd A J TILLIAMS

Sec1 etaTY
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No M58

COA TWISE LINE ApPLICATION TO BAREBOAT CHARTER THREE
GOVERNMENT OWNED WAR BUILT DRY CARGO VESSELS FOR USE
IN THE PACIFIC COASTWISE BRITISH COLUMBIA ALASKA SERVICE

No M 59

ALASKA STEAMSHIP COMPANy ApPLICATION TO BAREBOAT CHAR

TER Two GOVERNMENT OWNED WAR BUILT DRY CARGO VESSELS

FOR USE IN THE SERVICE BETWEEN PUGET SOUND PORTS AND

ALASKAN PORTS AND BETWEEN PORTS AND PLACES IN ALASKA

REPORT OF THE BOARD

These are proceedings under Public Law 591 81st Congress
upon the application of Coastwise Line and Alaska Steamship

Comppny for the bareboat charter of Government owned war

built dry cargo Liberty type vessels for use in their services
as described below for an indefinite period Separate hearings on

the applications were held before an examiner Since much of the
evidence is relevant to both proceedings and the statutory issues

are identical they may both be disposed of in this report Each

applicant intervened in SUPPOlt of the other s application The
Committee for the Promotion of Tramp Shipping Ocean Tow
Inc and Alaska Freight Lines Inc intervened in opposition to
the applications

The examiner has recommended that the services under con

sideration are in the public interest that the services would not
be adequately served without the use therein of the vessels applied
for or equivalent tonnage and that privately owned American

flag Liberty vessels are available for charter by privatp operators
on reasonable conditions and at reasonable rates for u e in these

services Because of the applicants failure to meet the third

statutory condition the examiner has recommended that the

applications be denied We agree with the conclusions of the

examiner
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Alaska Steamship Company hereinafter referred to as Alaska

Steam operates a regular berth service between ports in Puget
Sound and various ports in Alaska with two reefer vessels and

seven CI M AVl typevessels chartered from the Government

and nine owned vessels including three Libertys Alaska Steam

by its present application seeks to charter two additional Liberty
vessels formerly under charter to it pursuant to our findings in

Docket No M 31 3 F M B 545 The charters of these Libertys
were discontinued pursuant to our findings in Review of Charters

Gov t Owned Vessels 1952 4 F M B 133 after the vessels were

laid up for the winter because of our inability at that time to

find that the service was not adequately served without them

These vessels have radar and other special equipment required for

their operation in the service of Alaska Steam

Coastwise Line hereinafter referred to as Coastwise op

erates a regular berth service between ports in California Oregon
Washington British Columbia and Alaska with two owned

Libertys and three Libertys chartered from private owners It

seeks by its present application to charter from the Government
three additional Libertys formerly chartered to it pursuant to

our findings in Coastwise Line ChaTter of War Built Vessels

3 F M B 515 and Docket No M 30 3 F M B 545 The charters of

these Libertys were also discontinued pursuant to our findings in

Review of Charters Gov t Owned Vessels 1952 supra The three

Government owned Libertys are also equipped with radar and

other special equipment required for their operation in the service

of Coastwise

It is clear from the record that the Alaska trade engaged in

by both applicants is highly seasonal and that a very substantial

part of it moves in the spring and summer seasons The critical

issue in these proceedings is whether privately owned American

flag Liberty vessels are available for charter by private operators
on reasonable conditions and at reasonable rates for use in the

services

Alaska Steam

Alaska Steam s application is to charter two Government owned

Liberty vessels for an indefinite period subject to the usual 15

day cancellation privilege However the company s vice presi
dent stated that he would not accept a long term charter that did

not have a provision for off hire in the off season when the

vessels were laid up but would accept a charter for a period of

from 5 to 7 months at a bareboat rate of 4 500 a month without
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right of cancellation While the application in this case was

pending Alaska Steam applied by advertisement and through
brokers for Liberty vessels suitably equipped for the Alaska

trade for a period of from 5 to 7 months The best offer received

was for the charter of several Libertys at 9 350 per month the

charterer to install the Alaska fittings if not on the vessel and to

have the right either to remove the radar at the end of the charter

or to leave it on board and receive from the owner half the cost

of the installation

Since privately owned vessels were available to Alaska Steam

for charter we must determine whether the rate and terms offered

can be considered reasonable Alaska Steam takes the position
that a bareboat charter rate for Libertys in excess of 4 500 a

month being 81j2 percent of the statutory sales price of Gov

ernment owned Liberty vessels cannot be considered reasonable

because the company s past experience shows that it was not
able to make a profit even at that rate On this issue as on the

other statutory issues the burden of proof is on the applicant
Alaska Steam has offered in evidence a summary statement of
the receipts and disbursements of the two vessels now applied
for during the prior charter period from June 1951 to the end

of 1952

If the issue of the reasonableness or unreasonableness of char
ter rates is to be shown by applicant s own operating results

the evitlence should include results from at least all of applicant s

vessels of the same type in the service involved This was not
done in this case But even on the limited evidence before us

Alaska Steam s contentions are not proven

It is true that th statement covering the two chartered Libertys
shows a substantial net operating loss over the entire year and

a half period of their operation There was however a combined
net profit of 51 800 on the two ships during the calendar year
1952 It is not necessary to make an analysis of this statement to

explain why the operating results for 1952 showed a profit as

against a loss in the second half of 1951 In forecasting the traffic
to be carried to Alaska in 1953 applicant made a comparison
with 1952 indicating that a substantial increase over 1952 was

expected so that the 1952 operating results tather than combined
results for 1951 and 1952 could appropriately be used as a basis

to forecast what may be deemed a reasonable operational fore

cast for 1953 Expenses of operation under Govern1l1ent charters

not incident to operation under private charters such as expenses
and overhead during idle status not applicable under a private
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charter must be eliminated Considering therefore the 1952

operating figures in the company s statement we believe a reason

able estimate may be made as to what the company would have

made in 1952 if it had not had any expenses attendant to the

laying up and maintenance of the Government vessels during
any idle period

As stated above Alaska Steam s statement shows a profit for

these two Government owned vessels for the year 1952 of 51 800

or an average of 25 900 per ship on approximately 81j2 months

operations after paying charter hire of 4 500 per month The

statement referred to shows the following approximate figures
with respect to the 1952 operations of the two Libertys covered

Profit from operations average 25 900

Charter hire at 4 500 per month for period of operations average 38 000

Expenses during lay up average 12 800
Overhead expenses during lay up at 228 a day for average lay up

period of 122 days 27 800

Total 104 500

When this total figure of approximately 104 500 is divided by
81j2 for the months of operation of these vessels it shows that

Alaska Steam s 1952 revenue available to pay private charter hire

would have been approximately 12 300 for each operating month

It may be assumed that operation of these vessels in the service

of Alaska Steam in 1953 should not be less profitable than op

eration in 1952 considering that there was a protracted strike

in 1952 and also that the cargo offerings in 1953 promise accord

ing to Aiaska Steam s testimony to increase substantially over

1952 Even if the net cost of installing Alaska fittings of 22 000

had been charged against the 81f2 months of Alaska Steam s 1952

operation there would still remain operating revenue available

for charter hire in excess of 9 350 per month at which private
vessels were offered Thus the figures presented do not support
Alaska Steam s contention that a rate in excess of 4 500 a month

is unreasonable for its service We find that Alaska Steam has

not sustained its burden of proving that the charter rate of 9 350

a month for vessels in this service offered by private owners is

unreasonable

Coastwise

The application of Coastwise is to charter three Government

owned Libertys for an indefinite period also subject to the usual

15 day cancellation privilege While the application was pending
Coastwise applied by advertisement and through brokers for
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Libertys suitably equipped for its service for a period of from

7 to 9 months Several offers were received but the rates and

terms were deemed to be unfavorable by Coastwise Among the

offers so received was one for three vessels at the b reboat rate

of 9 000 per month for a period of from 18 to 24 months the

owner agreeing to install radar Coastwise also received an offer for

the charter of three Libertys for from 7 to 9 months at 9 250 per
month the charterer to install the extra equipment required and

to have the right either to remove the radar at the end of the

charter or to leave it on board and receive from the owner half

the cost of installation

Coastwise points out that the charter rate of 7 980 per month

15 percent of the statutory sales price paid to the Government
for the Liberty vessels under the prior charter is less than the
amount it would have to pay for the most favorable private char
ters and that the cost of installing the special fTttings estimated
to be 40 000 for this service would have to be added to the

private rate Of this amount approximately 15 000 would be
the cost of installing radar of which 7 500 might be salvaged
at the end of the charter If Coastwise should transfer its pres
ently owned radar from the Government vessels to privately
chartered vessels the cost of installation of radar might be sub

stantially less

Coastwise takes the position that a bareboat charter rate in
excess of 7 980 per month cannot be considered reasonable
because the company s past I1h years experience in operating the
three Libertys chartered from the Government resulted in a loss
The evidence of Coastwise on this point was fragmentary showing
only an average daily rate of revenue and expenses for all opera
tions in the year and a half period for the three ships involved
The evidence of Coastwise like the Alaska Steam evidence does
not contain any record of the operating results of its owned or

privately chartered Libertys during the same p riod Further
more certain breakout expenses incurred at the beginning of the
charter and expenses during idle status are charged against the

operation of the three Government chartered Libertys that would
be inapplicable to operation of a privately chartered vessel thus

taking from the figures presented relevance as to what would be
a reasonable charter rate from a private owner in 1953 The
record indicates that the operations of the three Government
owned Libertys in the 12 months of 1952 was profitable and speci
fic figures are lacking to show that 1952 operations ofthese vessels
would not support the private charter rate offered of 9 250 a
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month and the cost of making the required installations for the

service

Under the circumstances we find that Coastwise like Alaska

Steam has failed to sustain its burden of proving that the pri
vately offered charter rate is unreasonable for the particular
trade for which these vessels have been requested Moreover the

record shows that Coastwise now has under charter three Libertys
from private owners recently renewed for 6 months at a bareboat

rate of 10 000 a month and that the special fittings required for

the service were installed on these vessels at applicant s expense

when the charters were first made about 3 years ago

Coastwise at the time of oral argument urged that subsequent
to the hearing there had been a substantial increase in bareboat

rates for private Libertys and that the vessels offered at the

time of hearing or substitutes therefor are no longer available

at the offered rates Coastwise argues that this is a matter of

which we may take official notice Since the charter market is

subject to fluctuation we feel that the fact or extent of a rise or

fall in charter rates subsequent to the time of hearing is a matter

of proof and beyond the scope of official notice

CONCLUSIONS

We are unable to make the affirmative finding that privately
owned American flag Liberty vessels are not available for charter

by private operators on reasonable conditions and at reasonable

rates for use in the two services under consideration Under the

circumstances we deem it unnecessary to comment on the ex

aminer s recommendations on the other two statutory issues

By the Board

Sgd A J WILLIAMS
Secretary

APRIL 20 1953
4 F M B



DEPARTlVIENT OF COMMERCE
MARITIME ADMINISTRATION

ORDER

No M 56

S C T T INC ALLEGED VIOLATION OF GENERAL ORDER 70

Notice having been published in the Federal Register of N0

vember 4 1952 of the order of October 27 1952 directing
respondent S C T T Inc to show cause why an order should

not be entered pursuant to section 243 2 h of General Order 70

striking its name from the list of freight forwarders eligible to

service cargoes shipped under the Foreign Assistance Act of

1948 and other relief and rehabilitation cargoes and hearing on

the above order having been held before an examiner who issued

his recommended decision on February 13 1953 finding respond
ent not to be a citizen of the United States within the meaning
of 46 U S C 802 and to be in violation of General Order 70 by
failing to furnish certain information requested by the Admin

istrator and no exceptions or memoranda having been filed with

respect to tne ex miner s recommended decision and the Admin

istrator being in agreement with the findings of the examiner

It is orde1 ed That the name of respondent S C T T Inc be

stricken from the list of freight forwarders eligible to service

cargoes shipped under the Foreign Assistance Act of 1948 and

other relief and rehabilitation cargoes

By order of the Maritime Administrator

Sgd A J WILLIAMS

Secreta1 Y

MAY 4 1953

4 M A 179
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DEPARTMENT OF COMMERCE

MARITIME ADMINISTRATION

No M 56

S C T T INC ALLEGED VIOLATION OF GENERAL ORDER 70

Respondent S C T T Inc found 1 not to be a citizen of the United States

within the meaning of 46 U S C 802 and 2 to be in violation of General

Order 70 by failing to furnish certain information requested by the

Administrator

Noah P Rosoff for respondent
Gerald H Ullman for New York Foreign Freight Forwarders

and Brokers Association Inc intervener

Alan F Wohlstette1 for the Administrator

RECOMMENDED DECISION OF A L JORDAN EXAMINER

This is a proceeding initiated by the Maritime Administrator s

order of October 27 1952 Appendix A directing respondent
to show cause why an order should not be entered pursuant to

section 243 2 h of General Order 70 striking its name from the

list of freight forwarders eligible to service cargoes shipped under

the Foreign Assistance Act of 1948 and other relief and rehabili

tation cargoes

Hearing on the order was held November 18 and 25 1952

pursuant to notice in the Federal Register of November 4 1952

The New York Foreign Freight Forwarders and Brokers As

sociation Inc hereinafter referred to as the association inter

vened Prior to the institution of this proceeding the association

had filed a formal complaint against S C T T Inc and its prede
cessor New York agency S C T T France alleging among other

things that S C T T Inc was not a bona fid citizen of the

United States within the meaning of Title 46 U S C 802 and its

predecessor was a foreign owned freight forwarder as defined in

section 243 2 e of General Order 70 and that both should be

removed from the registry involved retroactively and required
to repay to the United States all forwarding fees and brokerage
collected for servicing cargoes and commodities shipped under
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the Foreign Assistance Act of 1948 and other relief and rehabili

tation statutes The order instituting the proceeding however

did not include investigation of the predecessor of S C T T Inc

Counsel for the association contended that if respondent s prede
cessor acted in violation of General Order 70 it received revenues

to which it was not entitled and was depriving American foreign

freight forwarders of revenues which otherwise they would have

received He stated that it was the purpose of the association s

complaint to include investigation of the activities of the prede

cessor of S C T T Inc and that the scope of the proceeding
should be widened in order that this may be done Accordingly

counsel for the association requested the Administrator to so

enlarge the proceeding which request the Administrator denied

The issues in this proceeding are 1 whether respondent
violated General Order 70 by failing to furnish information

requested by the Administrator and 2 whether respondent at

the time of its registration under General Order 70 or at any

time since was or is a citizen of the United States within the

meaning of 46 U S C 802 which so far as relevant reads

a That within the meaning of this Act no corporation partnership or

association shall be deemed a citizen of the United States unless the control

ling interest therein is owned by citizens of the United States and in

the case of a corporation unless its president and managing directors are

citizens of the United States and the corporation itself is organized under

the laws of the United States or of a State Territory District or possession
thereof

b The controlling interest in a orporation shall not be deemed to be

owned by citizens of the United States a if the title to a majority of the

stock ther of is not vested in such citizens free from any trust or fiduciary

obligation in favor of any person not a citizen of the United States or

b if the majority of the voting power in such corporation is not vested

in citizens of the United States or c if through any contract or under

standing it is so arranged that the majority of the voting power may be

exercised directly or indirectly in behalf of any person who is not a citizen

of the United States or d if by any other means whatsoever control

of the corporation is conferred upon or permitted to be exercised by any

person who is not a citizen of the United States

Guy dal Piaz testified that he was President a stockholder and

a director of S C T T Inc from the time it was granted a

charter under the laws of the State of New York on March 8

1950 until he resigned both positions on March 31 1952 that

from 1945 until S C T T Inc was created he was the repre
sentative of S C T T France in New York for the United States

that his brother in law Pierre Olphe Galliard Paris was presi
dent of S C T T France which is a French corporation and is
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one of the largest freight forwarding companies with its head

office in Paris and having branches in various ports of the world

that the French corporation started its activities in the port of

New York in 1927 and continued from that date until the for

mation of S C T T Inc that in 1926 S C T T France sent one

of its employees Louis Pijon from its Paris office to New York

to act on its behalf to commence in 1927 its activities in the

freight forwarding business primarily to handle the forwarding

of passengers hold and unaccompanied baggage and automobiles

sent forward on vessels of the French Line arrivals and de

partures that for the necessary customs formalities in this

connection the services of customs brokers Frederick Henjes
Jr Inc New York were utilized and that such activities of

S e T T France were not limited to the French line business but

included in conjunction with Henjes all other freight forward

ing activities

Dal Piaz testified that upon his taking over the agency of the

French corporation in New York in 1945 when its activities

were under the supervision of Henjes he performed his duties

for a while in association with Henjes in the latters office but

later set up his own office that at this time in 1945 he had applied
for American citizen hip granted in 1949 that not long after

he became agent in N ew York for the French corporation he saw

the desirability of forming an American corporation to be in

existence and in operation in the event of another world war

conflict and France again should be occupied or cut off from

allies and because there were new prospective activities in the

travel business by air as well as by sea that as early as 1946 he

suggested the formation of an American corporation to his coun

sel and again in December 1947 that in August 1948 he consulted

counsel as to the requirements of forming a corporation under

the laws of New York and he was advised with respect thereto

that passing events increased the necessity for an American

corporation such as requirement in forwarding U S Government

cargo under the Marshal plan that the forwarder be a citizen of the

United States although he was handling commercial cargo only

and the citizenship requirement as to Government cargo at that

time was not a handicap for him Dal Piaz testified that not

withstanding this he continued to urge formation of an American

corporation but the French corporation was not disposed to form

a corporation in the United States because in Europe and else

where it had grown and developed through representative agen

cies that the matter however was kept under close study and
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the need for such corporation was clear and compelling when the

Maritime Commission issued its General Order 70 effective June

6 1949 placing heavy restrictions upon non citizen freight
forwarders with respect to commercial cargoes moving under
ECA allocations as thereafter the French corporation could

participate in ECA shipments only under the formula in the

order with respect to quota restrictions

Dal Piaz testified that on June 15 1949 on behalf of the French

corporation he furnished information by questionnaire to the

Maritime Commission upon which S C T T France was duly
registered under General Order 70 and carried on its forwarding
activities within the quota provisions of the order He testified

that qualifying the French corporation under General Order 70

was an interim action as his plan for the formation of an

American corporation continued and in November 1949 his coun

sel while in Paris on other matters discussed with officials of

the French corporation the question of forming an American

citizen corporation and that after his counsel s return to New

York decision was reached between dal Piaz Daniel Hoey and

S C T T France to form the American corporation S C T T Inc

authorized capital stocl of 500 shares common par value 10

In this connection dal Piaz testified that he and Hoey were in
Paris date not remembered when the decision was reached that

he was to have 130 shares Hoey 130 and S C T T France 240

Dal Piaz stated that he considered he should have somewhat more

than 50 percent of the shares in view of the business he had pro
duced for the French corporation but that this was not satisfac

tory to Hoey and the stock was divided as above stated that

Olphe Galliard was directing the negotiations as president of
S C T T France and made the decisions and that the alternative

to agreement would have been formation of an American citizen

corporation by dal Piaz alone

Dal Piaz stated that he and Hoey borrowed the money 1 300
each from S C T T France with which to pay for the stock that

was issued to them that they gave their receipts for the moneY
but no security and had no und rstanding as to time or method

of repayment that the stock was issued upon obtaining charter

for S C T T Inc March 8 1950 on the basis agreed upon as

above stated stated and dal Piaz Hoey and Edward J Molano

all United States citizens were elected directors of the new

American corporation and the following officers were then elected
dal Piaz President Hoey vice president and treasurer andt4

M A



184 FEDERAL MARlTIME BOARD

Molano secretary Dal Piaz stated that because of the specialized
work of the corporation a provision was printed on the stock
certificates that none of the stockholders would sell or transfer
their stock without first offering it to the other stockholders

that tne voting power of the American corporation was in the

owners of the stock and accordingly a majority of the voting
power was vested in Hoey and himself and that there was no

understanding of any kind that the majority of the voting power

might be exercised directly or indirectly in behalf of the French

corporation or of any person not a citizen of the United States

nor were there any means whatsoever by which the control of

the American corporation was conferred upon or permitted to be

exercised by the French corporation or by any person not a

citizen of the United States

On March 29 1950 dal Piaz gave S C T T France on the lat

ter s request an option for 5 years to purchase his stock on 6

months notice There is no evidepce as to whether Hoey executed

a similar option
Dal Piaz testified that during the first year s operation of

S C T T Inc the vlume of export shipments to France held up

fairly well although the company was not able to break even

that by the end of the second year business had fallen off to such

an extent that it was no longer possible for the company to pay
him a salary sufficient to enable him to remain with the company
and he resigned as president and director on March 31 1952 that

on April 1 1952 he delivered his stock certificate signed by him

in blank to Noah P Rosoff then attorney for S C T T Inc to

be held in escrow until former counsel s fees for legal services

to the New York agency of S C T T France were paid covering
the period from December 1 1945 to March 8 1950 that such

fees were paid by S C T T France on July 29 1952 and that he

then gave up his stock in exchange for the canceling out of his

obligation to S C T T France namely the 1 300 he had borrowed

with which to buy the stock originally and left the stock certifi

cate with Rosoff to dispose of as he saw fit

From records of S C T T Inc and a letter dated November

12 1952 from S C T T France to Rosoff shown dal Piaz at the

hearing he testified that as of September 30 1952 S C T T Inc

owed S C T T France about 15 000 or about 12 000 depending
upon whether or not a certain 3 000 item was entered in error

consisting of advances loans and credits

The evidence shows that at the time of incorporation S C T T

Inc assumed the assets and liabilities of the New York agency
4 M A
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of S C T T France It is not clear what the assets were if any

but real liabilities existed ranging from 12 000 to 20 000

Edward A O Brien testified that he is an Ameri an citizen and

has been president of S C T T Inc since April 1 1952 the day

following the resignation of dal Piaz as president that his

employment as president of S C T T Inc came about through a

business acquaintance who early in March 1952 arranged for

him to meet officials of S C T T France then in New York who

offered him the job as president of S C T T Inc He stated that

the representatives of the French corporation were in New York

to restore S C T T Inc to the business volume level it had been

in 1950 and early 1951

O Brien testified that he is the only employee of S C T T Inc

and conducts its entire administrative business taking orders

from no one but that the forwarding detaIls are handled by
Daniel F Young Inc a New York foreign freight forwarder

on a percentage basis He stated that he solicits shipments and

Young performs the paper work and service requirements that

S C T T Inc has its own furniture stationery and forms but

no lease having an office arrangement with Young and that the

net profit on each billing of S C T T Inc business is split per

centagewise between S C T T Inc and Young O Brien stated

that the above described arrangement between S C T T Inc and

Young was in writing There is no evidence however that it was

ever considered as an agreement under section 15 of the Shipping

Act 1916

O Brien testified that he receives a salary for his services that

when he was employed as president of S C T T Inc he did not

know who the stockholders were but he was promised by S C T T

France that he would receive stock in S C T T Inc if things

went well and that he would share in any profits from future

business produced by him He stated that in fulfillment of such

promise he was on October 8 1952 issued 260 of the total of

500 shares of the stock of S C T T Inc the other 240 shares

being owned by S C T T France He stated that he paid no

money for the 260 shares he received as they were given to him

as an incentive to build up the business that the stock certificate

was handed to him by Rosoff and that he did not know whose

stock it replaced but he learned from the books that 260 shares

were formerly held by dal Piaz and Hoey

O Brien testified that he did not know whether S C T T Inc
ever borrowed any money from S C T T France but on accepting
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employment as president of S C T T Inc in April 1952 he was

aware of an indebtedness by S C T T Inc to S C T T France

of approximately 20 000 that he had no knowledge concerning

the time and source of the indebtedness and never checked the

books to find out what it arose from that he did not know whether

S C T T Inc had given S C T T France any security for the

indebtedness nor did he know anything concerning the terms of

its repayment but that the account had changed some since

April 1952 as about a dozen entries had been made that neither

he nor S C T T Inc had made any effort to borrow money from

S C T T France since he went with the company on April 1

1952 since which time there had been no one in S C T T Inc

except himself

Further concerning the indebtedness of S C T T Inc to

S C T T France O Brien testified that between April 1 and 10

1952 an official of S C T T France established a credit of 10 000

for S C T T Inc in a New York bank that no security was

furnished for this credit by S C T T Inc and he O Brien signed
no paper in connection with the credit that he was merely intro

duced to an official of the bank by the officer of S C T T France

and he did not know whether the latter discussed with the bank

official the interrelationships of the two companies that no limit

to the time or use of the credit was mentioned that the workable

cash or accounts receivable at the time of the hearing ran close

to 15 000 that ordinary funds are sufficient to take care of

small accounts that running deposits keep the account fairly

even that interest is paid on occasional overdrafts of 1 000 or

1 500 and that sometimes freights amount to as much as 8 000

to secure bills of lading for which purpose he has permission to

overdraw the account up to 10 000

Noah P Rosoff testified that he had been attorney for S C T T

Inc for about a year that he was employed by the Paris attorney

for S C T T France that at such time of his employment the

stockholders of S C T T Inc were dal Piaz 130 shares Hoey

130 shares and S C T T France 240 shares that the March 29

1950 option agreement earlier mentioned was no longer in force

because subsequent events nullified it and that S C T T France

has no option to purchase the stock issued to O Brien

Rosoff stated that in March 1952 dal Piaz told him he was

leaving the company and returning the stock that had been issued

to him that Hoey had already gone into a monastery that this

left S C T T France with all the stock and nobody in America
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to run the business that money was owed S C T T France by
S C T T Inc that the French attorney for the French com

pany came to New York to reorganize S C T T Inc and that

the French attorney had met O Brien and arranged to employ
him Rosoff stated that there was a meeting of the Board of

Directors of S C T T Inc on March 31 1952 at which time dal

Piaz and Molano resigned their respective offices in the company
that the next day April 1 1952 he was elected secretary and

he and O Brien and Andre Vulliet were elected directors of

S C T T Inc by a vote of 240 share of stock by the representa
tive of S C T T France and 130 shares by Rosoff which shares he

did not own but was custodian of for the French company and

that he Rosoff was also custodian for the French company of

the 130 shares originally issued to Hoey Rosoff stated that dal

Piaz had signed his stock in blank and left it with him subject
to escrow thereafter satisfied as earlier herein described leaving
it free along with the Hoey stock for transfer to O Brien

William A Stigler security officer for the Maritime Admin

istration testified that he had investigated the citizenship status
of S C T T Inc to obtain information which would be of aid

to the Administrator in determining whether at the time S C T T
Inc registered under General Order 70 or at any time since it
was or is a citizen of the United States within the meaning of
46 U S C 802 His investigation was occasioned by the complaint
filed by the N ew York Foreign Freight Forwarders and Brokers
Association Inc earlier referred to

Stigler s testimony substantially paralleled the collective testi

mony herein summarized of other witnesses with respect to the

organizational setup of S C T T Inc He further testified how
ever that about May 16 1952 he requested Rosoff to furnish
the Maritime Administration a photostatic copy of the following
documents

1 Minutes of a board of directors meeting held on June 27 1951 con

cerning requests on S C T T France for funds

2 Copy of letter from Rosoff to dal Piaz dated April 1 1952 acknowl

edging receipt of Stock Certificate No 3 to be held in escrow

3 Option to purchase shares of stock in S C T T Inc held by dal Piaz
executed in favor of S C t T France dated March 29 1950

4 A narrative statement under oath from dal Piaz setting forth the origin
of S C T T Inc

5 Any documentary evidence from the files Qf S C T T Inc which would
tend to indicate that its incorporation was under consideration by S C T T

France prior to the complaint filed with the Maritime Administration by the
New York Foreign Freight Forwarders and Brokers Association Inc
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Stigler testified that as far as he was able to determine the

information requested had not been furnished up to the time of

the hearing

CONCLUSIONS

From 1946 until 1950 the agent in New York of S C T T France

tried to induce the French corporation to form a United States

citizen corporation for the purpose of engaging in the foreign

freight forwarding business In late 1949 or early 1950 S C T T

France decided to form such corporation Upon reaching such

decision it determined the number of United States citizens to

whom authorized capital stock should be issued and who such

citizens should be Upon determining this it decided how many

shares of such stock should be issued to each such citizen Then it

loaned all of the money to each such citizen with which to pay

for such stock without requiring security or fixing time and

terms of repayment for such loans

The American corporation was chartered under the laws of

the State of New York on March 8 1950 Of the authorized 500

shares of capital stock 130 shares were issued to Guy dal Piaz

and 130 shares to Daniel Hoey both United States citizens and

240 shares to S C T T France a French corporation
On March 29 1950 dal Piaz gave S C T T France an option

to purchase all of his shares within 5 years on 6 months notice

This option was never exercised On April 1 1952 dal Piaz de

livered his stock certificate signed in blank to Rosoff Hoey had 1

sometime earlier done the same as to his stock certificate Having

giving up their shares of stock their respective loans from S C T T

France were considered canceled by all concerned From April 1

1952 until October 8 1952 none of the stock of S C T T Inc was

owned by any United States citizens On the latter date O Brien

was given 260 shares of S C T T Inc by S C T T France with

out monetary consideration which represented the total shares

formerly held by dal Piaz and Hoey S C T T Inc at that time

owed S C T T France between 12 000 and 20 000 While O Brien

was aware of this indebtedness he was not sufficiently concerned

about it to ascertain why it existed or when or how it was to be

repaid He knew that after he became president of S C T T Inc

a credit of 10 000 was opened in a New York bank in favor

of S C T T Inc by S C T T France but he was not informed as

to the basis of its establishment with respect to security guaranty
or otherwise In addition to the foregoing New York counsel
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Rosoff for S C T T Inc was employed by French counsel for

S C T T France

The facts and circumstances under which S C T T Inc came

into being the manner in which it has been financed the way it

has been operated and the stake S C T T France has in it estab

lishes the French corporation as the life blood and dominant

financial factor in the respondent cQmpany S C T T Inc and

unquestionably gives the former the power to control the func

tions of the latter This control breaches the citizenship require
ments of 46 U S C 802 and the registration requirements of

General Order 70 Rochester Tel Corp v U S 307 U S 125 145

146 United States V The Meacham 107 F Supp 997 Therefore

S C T T Inc at the time of its registration under General Order

70 was not has not been at any time since and is not now a

citizen of the United States within the meaning of 46 U S C 802

S C T T Inc failed to furnish information required by General

Order 70 requested by the Administrator

For the reasons stated an order should be entered pursuant to

section 243 2 h of General Order 70 striking the name of

S C T T Inc from the list of freight forwarders eligible to

service cargoes shipped under the Foreign Assistance Act of 1948

and other relief and rhabilitation cargoes
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APPENDIX A

DEPARTMENT OF COMMERCE

MARITIME ADMINISTRATION

S C T T INC

ORDER TO SHOW CAUSE

No M 56

It appea1 ing from information before the Maritime Adminis

trator that S C T T Inc is registered as an American freight
forwarder pursuant to General Order 70 and

It fUi theT appea1 ing That the Administrator is in receipt of

a formal complaint filed by the N ew York Foreign Freight For

warders and Brokers Association alleging inteT alia that S C T T

Inc is not a citizen of the United States within the meaning of

46 U S C 802 and

It further appeaTing That an investigation conducted on behalf

of the Administrator casts doubt upon the citizenship of S C T T

Inc and

It fU1 ther appea1 ing That S C T T Inc is in violation of

General Order 70 by failing to submit certain information re

quested by the Administrator

It is ordered That the Administrator on his own motion order

an administrative hearing to determine whether S C T T Inc

at the time of its registration under General Order 70 or at any

time since was or is a citizen of the United States within the

meaning of 46 U S C 802

It is fUTther orde1 ed That S C T T Inc be and it is hereby
made the respondent in this proceeding and that said respondent
be and is required in said proceeding to appear at a public hearing
to be held before an examiner of this agency at a date and place
to be announced by the Chief Examiner and to show cause why
an order should not be entered pursuant to section 243 2 h of

General Order 70 striking S C T T Inc from the list of freight
forwarders eligible to service cargoes shipped under the Foreign
Assistance Act of 1948 and other relief and rehabilitation cargoes

It is further ordered That a copy of this order be served upon
the respondent
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Itis u1 the1 ordered That this order be published in the Federal

Register
It is U1the1 o1 dered That all persons including individuals

corporations associations firms partnerships and public bodies
desiring to participate in the proceeding should notify the Mari
time Administrator within five days after the date of publication

Dated October 27 1952

By order of the Maritime Administrator

Sgd A J WILLIAMS

S eC1etary
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No 700

PENNSYLVANIA MOTOR TRUCK ASSOCIATION ET AL

v

PHILADELPHIA PIERS INC ET AL

Decided May 14 1953

Respondent railroad companies required to modify their tariff regulations
so as to allow not less than 5 days free time for inbound and outbound
cargo handled over their Philadelphia piers by truck 8

When outbound cargo is delivered to respondents piers at Philadelphia by
truck for shipment by water carrier in accordance with instructions from
the water carrier as to time of delivery to such piers the collection from
shippers of stor ge charges on such cargo due to causes beyond the con

trol of the shippers is and for the future will be an unjust and unrea

sonable practice

Robert H Shertz for complainants
Windsor F Cousins for respondents
George E Miller for S S White Dental Manufacturing Com

pany and S W Moerman for the Port of New York Authority
interveners

SUPPLEM NTAL REPORT OF THE BOARD

By THE BOARD

Upon review of our earlier report in this proceeding Penna
Motor Truck Ass n v Phila Piers Inc 3 F M B 789 the United
States Court of Appeals for the Third Circuit vacated our order
and remanded the proceeding for appropriate findings of fact
Baltimore and Ohio Railroad Co et al v United States 201 F I

2d 795 decided February 12 1953 Accordingly without furtper
hearing or other proceedings we restate in this supplemental
report with slight modifications our findings of fact and our

conclusions
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We find the facts to be as follows

1 Complainants are Philadelphia truck operators and truck

associations Respondents Pennsylvania Railroad Company the

Reading Company and the Baltimore Ohio Railroad Company
hereinafter called the respondents operate 13 of the 18

general cargo piers currently in use in Philadelphia Common

carriers by water engaging in domestic and foreign commerce

come to these piers at the invitation of respondents The traffic

passing over the piers is moved to and from inland points by truck

or railroad The traffic handled by complainants moves princi
pally to and from locations which are not equipped with rail

sidings and hence not readily susceptible to rail handling
2 By tariffs most recently revised in 1950 respondents have

fixed the free time period applicable to inbound and outbound

truck cargo to two days By contrast the free time applicable to

inbound and outbound rail freight is either 5 7 or 15 days except
that rail cargo to and from points within the P1iladelphia port
area is allowed only 2 days Time on inbound truck cargo begins
to run from 7 a m on the day following the completion of dis

charge of the vessel and continues exclusive of Saturdays Sun

days and holidays until removal from the pier On the other

hand where the shipper or consignee instructs the respondents to

route any cargo by rail time stops upon receipt of such instruc

tions rather than when the cargo is actually removed On outbound

cargo both rail and truck time begins when the shipment is

deposited on the pier and continues until the vessel for which

the cargo is destined begins to load Upon the expiration of the

particular free time period applicable under the tariff the cargoes

are subject to storage or demurrage charges The charges applied
to truck cargo differ from those applied to rail cargo For the

former the charge is 15 cents per cwt for the first 15 days of

storage while for rail cargo the same rate is charged for the

first 30 days of storage The rates exacted for additional periods
of storage also favor rail cargo

3 All general cargo piers at Philadelphia other that those

operated by respondents allow 5 days free time to both rail and

truck cargo both inbound and outbound Shippers and consignees
however normally have no choice between piers allowing 5 days
free time and those of respondents The steamship companies

designate the piers at which their vessels berth

4 Top wharfage at the rate of 5 cents per cwt is imposed
upon inbound and outbound truck cargo This is in the nature of

compensation for the use of the pier No top wharfage is imposed
4F M B
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upon rail cargo The top wharfage charge is not an issue in this

proceeding

5 Respondents piers for the most part are old wooden struc

tures of the finger type erected before the widespread use of

large motor trucks and trailers Their design is adapted primarily
for the interchange of freight between vessels and railroad cars

Motor vehicles must be driven inside the pier sheds to load or

unload freight from the floor Some of the piers are double decked

and equipped with elevators or cargo chutes In some cases al

though there are two lanes of driveway crossbeams and columns

prevent two vehicles from passing through the pier at the same

time Ordinarily each trucking company is prohibited from plac

ing more than one truck on a pier at one time On some double

decked piers only one chute is used at a time making it necessary

for trucks to wait in turn thus causing delay Truck cargoes are

loaded and unloaded by truck company employees and rail cargoes

by railroad employees Frequently it is necessary for truckers to

interrupt their work and move aside to permit rail carloading
and unloading Sometimes a trucker will arrive at the pier and

find that his shipment is boxed in by other piles of freight and

hence inaccessible until the other piles are removed also causing
delay and congestion

6 The 2 day free time period tends to cause the trucks to

converge on the piers at the s3me time Thus at times as many

as ten to twenty trucks may be waiting to enter a pier The re

sulting waiting periods range from a half hour to 5 hours After

trucks have been loaded they may have to wait up to 2 hours to

get off the pier

7 The cargo is checked on and off the trucks by clerks em

ployed by the steamship companies Although the piers are kept

open 7 days a week the regular hours for loading and unloading
trucks are only from Monday through Friday between 8 a m

and 12 p m and 1 p m and 4 45 p m because of the working
hours observed by the checking clerks

8 Additional delays apart from those described above are

occasioned in the removal of import freight by customs clearance

and by the inspections which are required by various Federal

agencies
9 In the case of outbound shipments ship arrivals are some

times postponed The shipper must comply with the delivery in

structions given him in advance by the steamship company If

the ship is then delayed or if the steamship company gives erro
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neaus advice the shipper may incur demurrage charges for

reasons beyond his control If he attempts to avoid demurrage

charges by delaying his delivery to the pier he risks having his

cargo shut out

10 As a result of the above conditions substantial quantities
of inbound and outbound cargo cannot be handled within the

2 day free time period Several trucker witnesses estimated that

in not over 40 percent of the shipments handled by them could

all the argo be removed from the pier within the 2 day period
The figures submitted by respondent Pennsylvania Railroad Com

pany show that during a 9 n1onth period in 1950 66 percent of

all outbound and inbound truck freight moving across its piers
including foreign and domestic traffic was removed within free

time Figures of respondent The Baltimore Ohio Railroad

Company show that for the year 1949 59 percent of its truck

cargo was removed within free time and that in the first 6

months of 1950 64 percent of its truck cargo was so removed

The figures of respondent the Reading Company show that in the

first 7 months of 1949 approximately 80 percent of its truck

cargo was removed within free time Respondents statistics

however show percentages based on weight of traffic moving

across the piers and do not necessarily reflect the frequency of

the incurring of demurrage

DISCUSSION

The complaint alleges that the free time period and the demur

rage charges applicable to truck freight moving over respondents
piers subject truck freight to undue prejudice and disadvantage
and constitute unjust and unreasonable regulations and practices
in violation of sections 16 and 17 of the Shipping Act 1916 here

inafter called the Act
Respondents have submitted four general exceptions to the

examiner s recommendations challenging 1 the finding that

respondents are other persons subject to the Act 2 the conclu

sion that free time on inbound cargo should be not less than 5

days 3 the conclusion that the collection from shippers of

storage charges on outbound cargo is an unreasonable practice
and 4 the conclusion that anylifference in free time as between

motor carrier traffic and rail traffic is an unreasonable practice
We are in agreement with the first three of these recommenda

tions of the examiner and the exceptions thereto are accordingly
overruled Our conclusion on the last recommendation differs
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from that of the examiner and respondents exception thereto is

sustained Our findings and conclusions on the first point are set

forth in our prior report of February 25 1952 and our findings
and conclusions on the remaining points will be fully stated below

Respondents take the position that the obligation to accord

free time is incident to the ocean carrier s duty to receive or

deliver cargo and that respondents have no such duty with re

spect to truck freight which they do not handle They argue that

since they have no obligation at all their present 2 day rule for

truck cargo is a voluntary concession and cannot be the basis of

valid complaint by truck operators
It is true that the responsibility for furnishing reasonable free

time for the delivery of outbound cargo on the pier and removal

of inbound cargo from the pier rests on the ocean carrier as part
of its transportation service F1 ee Time and Demunage Charges

New York 3 U S M C 89 101 1948 1 In that case it appeared
that the ocean carriers operated pier facilities at the port of New

York and controlled their use according to tariffs which included

provisions governing free time and demurrage At the port of

Philadelphia however terminal operators such as respondents
who are independent of the ocean carriers provide almost all

of the available general cargo pier facilities For many years

respondents have permitted truck carriers to use their piers
upon payment of the top wharfage of 5 cents per cwt already
mentioned 2 Respondents solicit vessels to load and discharge

freight at their piers in anticipation of movement of a substantial

part of such freight by rail Admittedly few if any vessels could

be induced to use respondents piers unless respondents furnished
facilities for the handling of truck as well as rail cargo In effect

the ocean carriers have arranged with respondents for the use

of respondents piers for the receipt and delivery of vessel cargo

Respondents maintain control of the physical pier facilities they
fix the rules governing free time and demurrage in published
tariffs and they have held their piers open without restriction

to truck borne cargoes Thus the respondents for their own

business reasons are providing the facilities which it is the bli

gation of ocean carriers to furnish

1 The Maritime Commission stated in Free Time and Demurragc ChcLrgcs New York supra

that free time is granted by the carriers not as gratuity but sulely as an incident to their

obligation to make delivery The Eddy 5 Wall 481 495 The Titania 131 F 229 230 This

is an obligation which the carrier is bound to discharge as a part of its transportation

serviee and consignees must be afforded fair opportunity to accept delivery of cargo without

incurring liability for penalties Free time must be long enough to facilitate this result but

need not be longer
A corresponding charge against rail cargo is said to be included in the rail line haul rate
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Whether provided by the terminal operator or the ocean car

rier itself reasonable free time must be afforded to outbound and
inbound cargo moving over the pier In undertaking the ocean

carrier s obligation to provide such facilities and in holding them

out for public use we hold that respondents have assumed the
ocean carrier s responsibility of furnishing reasonable and non

discriminatory pier services incident to the handling of truck

cargoes on their piers which include an allowance of reasonable
free time

We thus turn to the basic issues whether the free time and

demurrage practices of respondents subject the truck freight to
undue prejudice and disadvantage or constitute unjust and un

reasonable regulations and practices in violation of sections 16
and 17 of the act

We find that the record does not establish a case of undue
prejudice under section 16 of the Act Complainants are primarily
engaged in rendering trucking services to points within the local

Philadelphia area Rail cargo moving within this area is not

shwn by the record to be competitive with the local truck cargo
carried by complainants which is the only truck cargo mentioned
in this proceeding In view of complainants failure to disclose an

existing and effective competitive relation between truck and
rail cargo we find that the 2 day free time limitation is not un

duly prejudicial to truck cargo Phila Ocean T1 afjic BUTeau V

Export S S em p 1 V S S B B 538 541 1936 As to the dif
ference in demurrage charges between truck cargo and rail cargo
we find that there is no showing in the record of any injurious
effect caused to the truck cargo or undue advantage to the rail

cargo and under the circumstances we find that the mere exist
ance of a different demurrage rate does not constitute undue

prejudice within the meaning of section 16 of the Act Ibid

The remaining cause of the complaint is under section 17 of the
Act which requires that respondents observe just and reasonable

regulations and practices relating to the receiving handling
storing and delivering of property We find that delays in the

handling of outbound and inbound truck cargo beyond the 2 day
free time period are occasioned by the physical shortcomings of

respondents piers the resulting congestion the increased density
of traffic on and about the piers and the other conditions already
referred to These delays are apart from any delays caused by
governmental inspections and procedures required for import
cargo and they render the present 2 day free time allowance for
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truck cargo unreasonable 3 On the basis of the facts adduced in

the record we find that a reasonable free time allowance on re

spondents piers for all inbound and outbound truck cargo should

be not less than 5 days as now allowed on other general cargo

piers in Philadelphia and as previously allowed by respondents
prior to the institution of the present tariffs assuming that the

calculation of such free time is made in the manner now in force

Respondents contend that complainants are not entitled to

relief since complainants are not themselves liable for demurrage
and that the charges actually collected by respondents from ship

pers have been very small We find that complainants have show

that they have been adversely affected by respondent s free time

limitation by the wasted time of their trucks and drivers and

the resulting increased burden to their operations and are

therefore proper parties to seek remedial action in this case

Another unreasonable aspect of respondents present practice
of making charges for demurrage is that shippers may now be

assessed demurrage on outbound cargo because of delay in he

ship s arrival or due to vessel owner s miscalculation in ordering
the cargo onto the piers too soon If shippers fully comply with

the delivery instructions of the water carriers any delays on the

piers and consequent storage charges which respondents may be

entitled to impose under reasonable regulations should not be for

the account of the owner of the eargo since he has not caused

and cannot prevent the delay
In addition to the four general exceptions to the examiner s

recommendations which have been stated above respondents have

submited a list of 19 specific exceptions which are directed

toward alleged errors and omissions in the examiner s basic find

ings We have carefully read and considered each exception In

so far as points raised by these exceptions have not been dealt with

in this report we find them to be without merit or immaterial

and they are accordingly overruled

FINDINGS AND CONCLUSIONS

We find and conclude

1 That 5 days is a reasonable free time period for outbound

and inbound truck cargo moving over respondents piers and
1

that respondent railroad companies should modify their tariff

3 Our predecessor the Maritime Comission has held that delays which result from govern

mental inspections amd p ocedures need not be considered by carriers in fixing the limits oj

free time and that the delay in the removal of cargo thus caused is not proof that thE
free time period is unreasonable Free Time and Demurrage Charges New York supra
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regulations so as to allow not less than 5 days free time for in
bound and outbound cargo handled over their Philadelphia piers
by truck

2 That when outbound cargo is delivered by truck to respond
ents piers at Philadelphia for shipment by water carrier in
accordance with instructions from the water carrier as to time

of delivery to such piers the collection from shippers of stor

age charges on such cargo due to causes beyond the control
of the shippers is and for the future will be an unjust and
unreasonable practice

3 That on this record respondents tariff provisions relating
to free time and storage on cargo shipped over respondents
Philadelphia piers have not been shown to be otherwise unlawful

An order requiring respondents to promulgate and file with
the Board new tariffs not inconsistent with this report will be
entered
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SUPPLEMENTAL ORDER

At a Session of the FEDERAL MARITIME BOARD held at its
office in Washington D C on the 14th day of May A D 1953

No 700

PENNSYLVANIA MOTOR TRUCK ASSOCIATION ET AL

v

PHILADELPHIA PIERS INC ET AL

The Board on the date hereof having made and entered of
record a supplemental report in this proceeding slightly modi

fying the findings and restating the conclusions in its report of

February 25 1952 which supplemental report is incorporated
as a part hereof

It is orde1 ed That respondents Pennsylvania Railroad Com

pany the Reading Company and the Baltimore Ohio Railroad

Company shall promulgate and file with the Board within 30
days from the date hereof tariffs modifying their tariff regula
tions now in force so as to allow not less than 5 days free time
for inbound and outbound cargo handled over their Philadelphia
piers by truck and

It is fUTthM o1 dered That when outbound cargo is delivered
by truck to respondents piers at Philadelphia for shipment by
water carrier in accordance with instructions from the water
carriers as to time of delivery to such piers the collection from

shippers of storage charges on such cargo due to causes beyond
the control of the shippers is and for the future will be an

unjust and unreasonable practice

By the Board

Sgd A J WILLIAMS
SeC1 eta1 Y
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No M 60

COASTWISE LINEApPLICATION TO BAREBOAT CHARTER THREE

GOVERNMENT OWNED WAR BUILT DRY CARGO VESSELS FOR USE

IN THE PACIFIC COASTWISE BRITISH COLUMBIA ALASKA SERVICE

FINDINGS OF THE BOARD

Exceptions to the recommended decision of the Chief Examiner

were filed by interveners and the case was argued orally before

the vjce chairman The record exceptions and transcript of oral

argument were considered by both members of the Board We

are in substantial agreement with the conclusions of the examiner

Exceptions and requested findings not reflected in our findings
or conclusions have been carefully considered and are overruled

and they will be more fully discussed in a subsequent report see

4 F M B 211

This is a proceeding under Public Law 591 81st Congress
upon the application of Coastwise Line for the bareboat charter

of three Government owned war built dry cargo Liberty vessels

for use in its Pacific coastwise British Columbia Alaska service

for a period of 6 months The Portland Chamber of Commerce

and the Portland Freight Traffic Association intervened in sup

port of the application The Committee for the Promotion of

Tramp Shipping Ocean Tow Inc Alaska Freight Lines Inc and

Olympic Griffiths Lines Inc intervened in opposition to the ap

plication

FINDINGS CERTIFICATION AND RECOMMENDATIONS

On the basis of the facts adduced in the record we find and

hereby certify to the Secretary of Commerce

1 That the service under consideration is in the public
interest

2 That such service exclusive of a portion of the southbound

Pacific coastwise segment thereof is not adequately served and

3 That privately owned United States flag vessels are not

available for charter from private operators on reasonable con

ditions and at reasonable rates for use in such service
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We recommend that any charters which may be granted pur
suant to our findings in this proceeding be for a period not

to exceed 6 months subject to the usual right of cancellation by
either party on 15 day s notice We further recommend that

such charters contain no provision for the nonpayment of charter

hire during any idle period and that additional charter hire

over such fixed charter hire as the Administrator shall determine

be determined with reference to all voyages made thereunder

computed accounted for and paid separately from any previous
charters We further recommend that such charters contain a

restriction prohibiting Coastwise Line from carrying southbound

coastwise cargo between Pacific coast ports on Government char

tered vessels unless privately owned United States flag vessels

are unavailable for the carriage of such cargo

By the Board

Sgd A J WILLIAMS

Secretary

MAY 31 1953
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No 706

THE PORT OF NEW YORK AUTHORITY

v

AB SVENSKA AMERIKA LINIEN REDERIAKTIEBOLAGET TRANSAT

LANTIC REDERIAKTIEBOLAGET HELSINGBORG ANTIEBOLAGET
TRANSMARIN AND WILH WILHELMSEN

Submitted September 30 1952 Decided May 31 1958

Rates on wood pulp from Swedish Baltic ports north of and including the
Getle district to United States North Atlantic ports found not to be

unduly prejudicial or unjustly discriminatory as to New York and Port
Newark in violation of sections 16 and 17 respectively of the Shipping
Act 1916

No violation of section 205 of the Merchant Marine Act 19361 found

Samuel H Moerman for complainant
Herman Goldman Elkan Turk and SeymoUt H Kligler for

respondents
R A Cooke for Shippers Conference of Greater New York

and Kenneth S Ca berry for Newark Chamber of Commerce

interveners

REPORT OF THE BOARD

BY THE BOARD

Exceptions to the examiner s recommended decision were filed

by respondents and the matter was argued orally before us Our

findings and conclusions differ from thoserecommended by the

examiner Exceptions and requested findings not discussed in

this report nor reflected in our findings or conclusions have been

given consideration and found not justified
Complainant is a municipal corporate instrumentality of the

States of New Jersey and New York charged with the duty of

fostering and protecting among other things the ocean commerce
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of the New York Port District Its jurisdiction extends over an

area having a radius of approximately 25 miles from the Statue
of Liberty in New York Harbor including therein Port Newark
N J Respondents are common carriers by water transporting
among other commodities wood pulp and wallboard from Swedish
Baltic ports north of and including the Gefte district hereinafter
referred to as the origin territory to United States Atlantic

ports north of Cape Hatteras Respondents are parties to an

agreement now awaiting our approval or disapproval pursuant
to section 15 of the Shipping Act 1916 hereinafter referred to
as the Shipping Act which agreement provides generally that
the parties may establish such uniform rates as are unanimously
agreed upon and may contract for their joint account for the
transportation of wood pulp and wallboard from the origin ter
ritory to United States North Atlantic ports and that they may
apportion among themselves the cargo thus contracted for in
the agreement Respondents have filed with their agreement
schedules of their rates on wood pulp and wallboard to the various
North Atlantic ports for the years 1950 and 1951

The complaint filed in 1950 alleges that respondents charge
various basic rates for the carriage of wood pulp from the origin
territory to North Atlantic ports dependent upon the density
of the pulp but that an additional charge of 50 cents per ton is
made for carriage of pulp to Albany and an additional charge of

1 per ton for the carriage of pulp to New York and to Port
Newark Complainant alleges that these rates are unduly preju
dicial and unjustly discriminatory against New York and against
Port Newark hereinafter referred to as New3rk in viola
tion of sections 16 and 17 of the Shipping Act Complainant also

alleges that respondents proposed conference agreement con

templates the assessment of unlawfully discriminatory and preju
dicial rates against the Port of New York including Newark
and shippers and importers using that port and will be detri
mental to the commerce of the United States in violation of
section 15 of the Shipping Act Complainant prays that respond
ents be required to cease and desist from the alleged violations
of the Shipping Act and that they be required to establish and

1 The New York Port District as officially etablished by the Compact of 1921 creating the

Port of New York Authority includes 219 civil divisions with It land area of approximately
1 500 square miles The population of the district is approximately 11 500 000 The district
includes all of New York City and the following counties in New Jersey Hudson County
practically all of Essex Bergen and Union Counties and portions of Passaio Middlesex
Monmouth Somerset and Morris Counties
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put into force such other rates and charges as may be lawful
and also prays for general relief

Respondents answer filed in 1951 admits most of the factual

allegations of the complaint but denies the allegations that the
I

Shipning Act has been violated Respondents also state that the

differential on wood pulp to Newa k was decreased from 1 to

50 cents since the filing of the complaint

The Chamber of Commerce of the City of Newark N J and

the Shippers Conference of Greater New York intervened

At the oral argument we requested the parties to comment on

the relevancy of section 205 of the Merchant Marine Act 1936

to the issues in this proceeding and supplemental briefs on this

issue were submitted

In 1947 respondents established a basic rate for the trans

portation of wood pulp from the origin territory to North At

lantic ports except that the rate to New York2 was 1 higher and

the rate to Albany 50 cents higher than the basic rate There was

no differential against Newark until 1950 when respondents for

the first time imposed an additional charge of 1 upon the Newark

rate The Newark differential was reduced in 1951 as above stated

The Albany rate is not herein involved

The undisputed evidence shows the following drop in imports
of wood pulp from the origin territory to N ew York Newark

and Philadelphia3 between 1949 and 1950

1949 1950

Tons Tons

New york
Newark

Philadelphia

847
17 901

29 084

248

8 251
22 905

Newark suffered a loss of about 50 percent during the first year
of the Newark differential as against a loss of about 22 percent
for Philadelphia New York suffered a greater loss percentage
wise but the imports at New York were not sufficiently large in

either year to indicate a trend and cannot be attributed to the

1 differential since that differential was effective during both

years

2 Port Newark was not included in the New York rates in 1947

8 As hereinafter explained PhillKlelphia is the only port competitive with either New York
or Newark for the importation of wood PUlp from the origin territory
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Unjust discrimination under sections 16 and 17 of the Shipping
Act

Section 16 and 17 of the Shipping Act insofar as they have

application to the present proceeding provide
SEC 16 That it shall be unlawful for any common carrier by water or

other person subject to this Act either alone or in conjunction with any

other person directly or indirectly
First To make or give any undue or reasonable preference or advantage

tc any particular person locality or description of traffic in any respect
whatsoever or to subject any particular person locality or description of
traffic to any undue or unreasonable prejudice or disadvantage in any

respect whatsoever

SEC 17 That no common carrier by water in foreign commerce shall
demand charge or collect any rate fare or charge which is unjustly dis
criminatory between shippers or ports or unjustly prejudicial to exporters
of the United States as compared with their foreign competitors Whenever
the board finds that any such rate fare or charge is demanded charged
or collected it may alter the same to the extent necessary to correct such
unjust discrimination or prejudice and make an order that the carrier shall
discontinue demanding charging or collecting any such unjustly discrimi

natory or prejudicial rate fare or charge

In order to sustain the charge of unjust discrimination under
these provisions of the Shipping Act complainant must prove

1 that the preferred port cargo or shipper is actually com

petitive with complainant 2 that the discrimination complained
of is the proximate cause of injury to complainant and 3 that
such discrimination is undue unreasonable or unjust Phila
Ocean Traffic Bureau v Export S S Corp 1 U S S B B 538 541

1936 H Kramer Co v Inland Waterways Corp et al 1
U S M C 630 633 1937 In the first of these cases the Sec

retary of Commerce said

It is well settled that the existence of unjust discrimination and undue
prejudice and preference is a question of fact which must be clearly dem
onstrated by substantial proof As a general rule there must be a definite
showing that the difference in rates complained of is undue and unjust in
that it actually operates to the real disadvantage of the complaint In order
to do this it is essential to reveal the specific effect of the rates on the flow
of the traffic concerned and on the marketing of the commodities involved
and to disclose an existing and effective competitive relation betweeIl the
prejudiced and preferred spipper localities or commodities Furthermore
a pertinent inquiry is whether the alleged prejudice is the proximate cause

of the disadvantage

On the requirements for specific proof the Secretary continued

Manifestly the general representations made by witnesses for complainant
do not afford convincing proof of the alleged disadvantages under which
they and other interests at Philadelphia operate or that the rate situation
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is solely responsible therefor It may be that their conclusions are based
on specific facts bearing upon the question of discr mination and prejudice
but the Department cannot accept such conclusions without an examination
of the underlying facts upon which they are based which facts are not of
record in this proceeding

Wood pulp from the origin territory is sold in the United

States by American agents of the Swedish wood pulp manufac

turers to domestic paper mills The selling price of pulp does not

vary by reason of the ports of delivery The terms of sale are

ex dock or on dock which means that the Swedish seller pays

the ocean transportation cost necessary to make this pulp avail

able to the buying paper mill at the ocean carrier s discharging
terminal The seller of the pulp therefore and not the United

States purchaser pays the ocean rate differential

In the past pulp was sent to this country for sale on consign
ment but now sales of pulp are made before the vessel arrives at

the United States port When the contract of sale is made the

American selling agent usually recommends that the cargo be

shipped to the United States port designated by the buying paper

mill This recommendation is not followed in all cases however

If there are not shipments totaling a 500 ton minimum for dis

charge at a particular port the vessel under respondents freight

engagement is not required to call there This minimum however

does not apply to New York which is a port of discharge in any

event

The buyer pays all inland transportation charges from the port
of delivery to his mill Respondents presented a satisfactory study

of inland transportation rates for the transportation of wood

pulp from the various North Atlantic ports to the principal con

suming mills in the area east of the Mississippi River and north

of the Potomac and Ohio Rivers From the evidence we find that

wood pulp does not move from New York and Newark the com

plaining ports beyond the area immediately contiguous to New

York Harbor which includes parts of New York Connecticut

Pennsylvania and New Jersey This area includes a number of

consuming mills which import through New York and Newark

and also through Philadelphia We find that the ports of Newark

and Philadelphia are competitive with each other for the impor

tation of the pulp mentioned in these proceedings The evidence

as to the competitive relationship of New York with both Newark

and Philadelphia for the importation of pulp is not sufficient to

warrant a similar finding as to New York Nevertheless for the
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purposes of the decision in this case we may assume that all three

ports are competitive
The evidence of record with respect to the amount of imports

of wood pulp from the origin territory into New York relates

only to the years 1949 and 1950 and as already stated the dif

ferential against New York was in effect for both years There

is no evidence in the record upon which we can make a finding
that the existence of continuance of the 1 differential against
New York has caused injury to the port On the contrary the

evidence shows that the small participation of New York in the

wood pulp trade arises from reasons entirely apart from the

assailed differential such as congestion on the piers the 5 day
limit on free time the lighterage problem the difficulty of truck

movement and the lack of storage facilities One sales represen
tative testified that there would not in any event be any great
quantity of pulp moved through New York and another testified

that specific instructions are given not to import large shipments
of pulp through New York and that such instructions would be

given notwithstanding elimination of the 1 differential Since

we can make no finding that New York has suffered injury re

sulting from the differential the case of New York under sections

16 and 17 must fail

As to Newark the great percentage of pulp imported there

is for local consumption by the paper mills in nothern New

J ersey and in the neighboring States mentioned above for which

area the inland transportation rates favor Newark

The representatives of two paper mills testified that they pre
ferred Newark over Philadelphia because they can transport their

goods by truck from Newark at a cheaper rate than the rail rate

from Philadelphia and they enjoy many collateral advantages in

doing so From 65 to 70 percent of the pulp imported through
Newark moves from the piers by truck whereas practically all

of the pulp imported through Philadelphia moves from the piers
by rail One witness testified that in 1950 his company imported
7 500 tons of wood pulp from the origin territory through Newark

and apprm imately 3 600 tons through Philadelphia The other

paper company witness testified that in 1950 his company import
ed 425 tons of pulp through Newark and only 85 tons through
Philadelphia These witnesses testified that they wanted all of

their pulp imported through Newark even if they should incur

the differential They testified that on several occasions they had

been forced to receive wood pulp through Philadelphia rather than
Newark This evidence was uncontradicted but no evidence was
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presented to show that delivery of pulp through Newark could

not have been obtained in any case where the 500 ton minimum

was available for discharge at that port
The record shows that after the Newark differential was first

enforced in 1950 the traffic decreased sharply Complainants urge

that because Newark decreased so much more sharply than the

competitive port of Philadelphia its case under sections 16 and

17 should succeed The critical issue in this proceeding however

is whether the drop in traffic was in fact catlsed by the differential

complained of

Complainants rely on the testimony of one of the American

sales agents who testified

Shippers abroad tell us that they frequently have difficulty in booking
our tonnage for Port Newark because the quantity to be shipped does not

justify the vessel to go into Port Newark just for our tonnage and that

other importers4 who would normally have woodpulp for Port Newark have

objected or taken exception to the extra cost going into Port Newark and

therefore their tonnage instead of going to Port Newark has gone to

some other port

This evidence raises the question of the probative effect of hear

say evidence While administrative bodies are not bound to the

strict application of the rule against the admissibility of hearsay
there is of course some limit as t9 its probative effect In John
Bene Sons Inc v Federal Trade Commission 299 F 468 at

p 471 the court said

We are of the opinion that evidence or testimony even though legally
incompetent if of the kind that usually affects fair minded men in the

conduct of their daily and more important affairs should be received and

considered but it should be fairly done

We think that where an American sales agent testifies as to the

acts reported to him by his own principal in a foreign country
such evidence should be deemed probative and should therefore

be given effect but where an agent testifies as was done in this

case as to rumors of what other importers not the principal of

the testifying agent would or would not normally do comes within

the realm of hearsay on hearsay and is mere uncorroborated

hearsay or rumor and does not constitute substantial evidence

Consolidated Edison Co v National Labor Relations Board

305 U S 197 1938 We do not believe that the remote hearsay
evidence of one witness that the differential causes some unidenti

fied Swedish pulp producer to divert pulp cargoes from Newark

is reliable probative and substantial evidence of the type upon

4 The witness here uses the term importer to refer to other Swedish shippers importing
pulp into the United States
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which we can premise an order The record contains no other

evidence on which we can find that the Newark differential was

the proximate cause of injury to that port Consequently New

ark s case under sections 16 and 17 must also fail

Respondents offered much evidence to show that the wharf

and terminal costs at New York nd Newark substantially
exceeded those at Philadelphia and other North Atlantic ports
Respondents claimed that the New York and Newark differentials

were imposed to offset these higher costs and that when the

Newark excess terminal costs were reduced in 1951 the Newark

differential was reduced from 1 to 50 cents per ton By such

evidence respondents attempted to show that any discrimination

either at New York or Newark was in any event not undue

unreasonable or unjust Even though we find that no unjust
discrimination has been shown to be the cause of any injury
to New York or Newark we may say that a rate differential

against a port may not be justified for the sole reason that the

cost of operation at that port is greater than at another compet
ing port In P01 t Diffe1ential Investigation 1 D S S B 61 1924

the Shipping Board said at page 69

the board does not concur in the theory that a carrier is justified
in burdening a port with a differential for the sole and only reason that
the cost of operation from that port is greater than from some other port
It is obvious to the board that many elements such as volume of tlaffic

competition distance advantages of location character of traffic frequency
of service and others are properly to be considered in arriving at adjust
ment of rates as between ports

The record in this case fails to disclose the relevant facts on

these other material elements

Section 205 of the Merchant Marine Act 1936 as amended

provides as follows

Without limiting the power and authority otherwise vested in the Com
mission it shall be unlawful for any common carrier by water either directly
or indirectly through the medium of an agreement conference association

understanding or otherwise to prevent or attempt to prevent any other
such carrier from serving any port designed for the accomodation of ocean

going vessels located on any improvement project authorized by the Congress
or through it by any other agency of the Federal Government lying within
the continental limits of the United States at the same rates which it

charges at the nearest port already regularly served by it

The evidences discloses that the Federal Government has

expended 20 146 000 from June 30 1945 to June 30 1950

for channel projects in the New York and Newark Harbor area

and that from 1853 to June 30 1950 154 136 000 of Federal
funds were so expended

4 F M B

688 650 0 63 16



210 FEDERAL lv ARITIME BOARD

The language of section 205 very directly implies the possibility
of coercive action by means of conference or other agreements
between common carriers There is some evidence in this case

that respondents have in one way or another bound themselves

and their fellow members to charge the rates which were filed

with us with their proposed conference agreement including
unequal rates for New York Newark and Philadelphia

The evidence in this case relates almost entirely to alleged
violations of sections 16 and 17 of the Shipping Act and not to

issues under section 205 of the Merchant Marine Act which

section was first referred to at the time of oral argument and

then only at our suggestion The present record is in our judg
ment not sufficiently complete on a number of issues material

under section 205 for us to make findings with respect to any

violations of that section if in fact we are authorized to do so

in a proceeding such as this brought under the provisions of

section 22 of the Shipping Act

Vve shall not in this proceeding attempt to approve or dis

approve respondents proposed agreement This matter is referred

to our Regulation Office for propriate inquiry and recommenda

tions The Regulation Office will consider whether the proposed
agreement is inconsistent with any of the provisions of law

including the Shipping Act and section 205 of the Merchant

Marine Act and also whether respondents have heretofore been

carrying out the terms of any unapproved agreement
An order will be entered dismissing the complaint
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ORDER

At a Session of the FEDERAL MARITIME BOARD held at its

office in Washington D C on the 31st day of May A D 1953

No 706

THE PORT OF NEW YORK AUTHORITY

v

AB SVENSKA AMERIKA LINIEN REDERIAKTIEBOLAGET TRANSAT

LANTIC REDERIAKTIEBOLAGET HELSINGBORG ANTIEBOLAGET

TRANSMARIN AND WILH iVILHELMSEN

This proceeding being at issue upon complaint and answer on

file and have been duly heard and submitted by the parties
and full investigation of the matters and things involved and oral

argument having been had and the Board on the date hereof

having made and entered of record a report stating its findings
and conclusions thereon which report is referred to and made

a part hereof

It is oTdeTed that the complaint in this proceeding be and it

hereby is dismissed

By the Board

Sgd A J VILLIAMS

Sec1 etaTY
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No M 60

COASTWISE LINEApPLICATION TO BAREBOAT CHARTER rHREE
GOVERNMENT OWNED WAR BUILT DRY CARGO VESSELS FOR USE

IN THE PACIFIC COASTWISE BRITISH COLUMBIA ALASKA SERVICE

REPORT OF THE BOARD

Exceptions to the recommended decision of the Chief Examiner

were filed by interveners and the case was argued orally before

the Vice Chairman The record exceptions and transcript of oral

argument were considered by both members of the Board Our

findings which are in substantial agreement with those of the

examiner were served on June 1 1953 4 F M B 200 Exceptions
and requested findings not reflected in our findings or conclusions

have been carefully considered and are overruled

This is a proceeding under Public Law 591 81st Congress
upon the application of Coastwise Line for the bareboat charter

of three Government owned war built dry cargo Liberty vessels

for use in its Pacific coastwise British Columbia Alaska service

for the summer and fall seasons The Portland Chamber of Com

merce and the Portland Freight Traffic Association intervened

in support of the application The Committee for the Promotion

of Tramp Shipping Ocean Tow Inc Alaska Freight Lines Inc

and Olympic Griffiths Lines Inc intervened in opposition to the

applica tion

The record in Docket M 58 concerning a previous application
of Coastwise Line for these same vessels was incorporated into

the record in this proceeding In our report of April 20 1953

in Docket M 58 we stated that we were unable at that time to

make the affirmative finding that privately owned American flag
Liberty vessels were not available for charter by private opera
tors on reasonable conditions and at reasonable rat6 for use

in this service For that reason we considered it unnecessary to

comment in that report on the other two statutory issues

Coastwise presently operates a regular berth service between

ports in California Oregon Washington British Columbia and
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Alaska with two owned Libertys and three Libertys chartered

from private owners During the 1952 season Coastwise also

operated with three Government chartered Libertys the charters

of which were discontinued pursuant to our findings in Review

of Charters Gov t Owned Vessels 1952 4 F M B 133 these ves

sels have been equipped with radar and other special equipment
required for their operation in the service of Coastwise and they
are the particular vessels sought by the present application The

service of Coastwise which is under consideration is operated
with the three privately chartered Libertys this service provides

a A southbound and northbound Pacific coastwise service

b a service between Pacific coast ports and Alaska including

southbound calls at British Columbia ports and c a service

between Alaska ports The two owned vessels are employed
exclusively in the trade between Pacific coas ports and British

Columbia

The record is convincing that the service herein under con

sideration is still in the public interest for the reasons set out

in our previous findings to this effect 3 F M B 515 1951

3 F M B 545 1951

The vessels applied for in this proceeding are sought by Coast

wise primarily to accommodate the peak movement of cargo to

Alaska which will taper off in the late fall of this year At the

time of the hearing Coastwise was faced with a backlog of 56 555

short tons of cargo which has been offered for transportation I

from Pacific coast ports to Alaska during the months of May

June and July The carriage of this cargo alone would have

required the employment ofat least three more Libertys by Coast

wise making two voyages each during the months of May June

and July Coastwise estimates that the amount of cargo which

must actually move during this 3 month period will be twice that

which has already been booked

The total military construction program of the Defense Depart
ment for 1953 in Alaska will amount to approximately 438 000

000 of which 260 000 000 is under contract and 178 000 000

is to be awarded during this season A United States Army witness

testified that approximately 137 000 000 of military construction

work will be fixed in place in Alaska during 1953 which is

4 000 000 more than in 1952 These figures include labor as

well as other costs

Coastwise estimates that it will move 50 000 tons of north

bound cargo and 75 000 tons of southbound cargo in the segment
of its service between Pacific coast ports and British Columbia
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and that it will move 50 000 tons of northbound cargo and 254 000

tons of southbound cargo in the Pacific coastwise trade It is the

only American flag operator presently serving the British Colum

bia trade in both directions

Intervener Olympic Griffiths Lines operates a Liberty vessel in

the Pacific coastwise trade It has made 14 round voyages since

the start of its service in August 1952 carrying full cargoes
of salt northbound and two half shiploads of newsprint and lum

ber southbound It has solicited southbound cargoes only since

March 1953 and it points out that it has been largely unsuccess

ful in participating in the southbound newsprint trade because

of the preferential business arrangement which one shipper has

with Coastwise for the carriage of southbound newsprint

Olympic Griffiths argues that the use of the Government owned

vessels sought herein will aid in excluding it from the southbound
Pacific coastwise paper trade and will prevent it from acquiring
another Liberty vessel for use in this trade Newsprint is one of

the principal commodities in the southbound Pacific coastwise

trade The other principal commodity moving southbound in this

trade is lumber the movement of which falls off during the sum

mer months Olympic Griffiths requests that if we should make

the statutory findings herein we recommend the inclusion of

appropriate restrictions to prevent the use of Government owned

vessels chartered to Coastwise from competing for the carriage
of southbound coastwise cargo with the privately owned vessels

operated by it

The evidence indicates that the 1953 military and commercial

movements to Alaska and the commercial movement in the British

Columbia trade and the northbound Pacific coastwise trade of

Coastwise will be at least as large as during the 1952 season

during which Coastwise operated the threeLibertys herein applied
for in addition to its presently operated fleet We find therefore

that the Alaska and British Columbia segments and the north

bound Pacific coastwise segment of the service of Coastwise will

not be adequately served without the use therein of the vessels

applied for or equivalent tonnage We also find that there is

inadequacy of service in the southbound Pacific coastwise segment
of the service in so far as the privately operated vessels of Coast

wise and Olympic Griffiths are unable to carryall cargo offer

ings
The need of Coastwise for additional Liberty vessels is immedi

ate in view of its present backlog of cargoes It was testified that
this heavy seasonal movement will abate sometime in the late fall
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3t which time Coastwise intends to return the Government
chartered vessels The evidence discloses that Liberty vessels were

available on the west coast for early June delivery Coastwise
has been offered the charter of several Libertys at bareboat rates
ranging from 9 000 per month for athree year charter to 15 000

per month for a one year charter A witness for the Committee
for the Promotion of Tramp Shipping testified that he was author
ized to offer Coastwise seven Libertys in behalf ofmember owners

All of these vessels are positioned on the west coast available
for deliveries beginning early in June The witness testified that
the bareboat rates asked by the owners ranged from 10 500

per month and that the owners were ready to consider counter
offers While there is some doubt that any or all of these
vessels are suitable for operation in the service of Coastwise

only one of these seven vessels was offered for a period under a

year This vessel was offered for a 9 month period at a bareboat

rate of 12 500 per month but it was a converted Liberty tanker
with no heavy lift gear n eded for this service

The examiner has found that the 1952 earnings of Coastwise
from the operation of these three Government chartered Libertys
would have in that year supported a charter hire in the neighbor
hood of 12 500 a month after allowing for the cost of installing
the special equipment required for operation in this service The
evidence shows however that monthly wage costs have increased
since 1952 by over 3 000 per vessel It was testified by Coastwise
that it has not had any general rate increase in this service for
over 2 years

Under the circumstances we find that privately owned United
States flag vessels are not available for charter from private
operators on reasonable conditions and at reasonable rates for
the 6 month period of peak seasonal movement in the service

FINDINGS CERTIFICATION AND RECOMMENDATIONS

On the basis of the facts adduced in the record we find and

hereby certify to the Secretary of Commerce

1 That the service under consideration is in the public interest
2 That such service exclusive of a portion of the southbound

Pacific coastwise segment thereof is not adequately served and
3 That privately owned United States flag vessels are not

available for charter from private operators on reasonable condi
tions and at reasonable rates for use in such service

We recommend that any charters which may be granted pur
suant to our findings in this proceeding be for a period not to
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xceed 6 months subject to the usual right of concellation by
either party on 15 days notice We further recommend that

such charters contain no provision for the nonpayment of charter

hire during any idle period atld that additional charter hire

over such fixed charter hire as the Administrator shall determine
be determined with reference to all voyages made thereunder

computed accounted for and paid separately from any previous
charters We further recommend that such charters contain a

restriction prohibiting Coastwise Line from carrying southbound

coastwise cargo between Pacific coast ports on Government

chartered vessels unless privately owned United States flag ves

sels are unavailable for the carriage of such cargo

By the Board

Sgd A J WILLIAMS

Secretary

JUNE 16 1953
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No S47

AMERICAN EXPORT LINES INC REVIEW AND REDETERMINATION OF THE

SALES PRICES OF THE INDEPENDENCE AND CONSTITUTION

Decided February O 1952

Kenneth Gardner for American Export Lines Inc

Francis T Greene and Jolvn F H arfell for the Board

REPORT OF THE BOARD 1

On August 10 1948 Mr J E Slater then executive vice president
of American Export Lines Inc Export read a written memoran

dum of understanding to the United States Maritime Commission

the Commission setting forth the terms as fixed by the Commission
on the previous day and orally communicated to him under which

Export would agree to the construction and purchase pursuant to

Title V of the Merchant Marine Act 193 as amended the Act

of two 20 000 ton 25 lmot passenger ve sels The memoranllulll re

cited the construdion cost of each ship on an adjusted price basis to

be 23 415 000 pel ship being the bid of Bethlehem Steel Company
Bethlehem the low bidding shipyard and the purchase price to

Export from the Commission to be 11 056 285 plus a proportion of

ny increase in cost due to escalation The cost of certain additional

items not inluc1ed in the shipyard bid nor in the base price of

11 G 285 was recited to be shared fi percent by Export and 45 per
cellt I y the Government The memorandum also covered other mat

h rs discussed by the Commission with 111 Slater on the previous day
inelll ling provisions for a new operating differential subsidy contract

to coVr tlH new passenger ships as well as Export s cargo ships to

lIlIl for a lHl iol of 18 ypars The statenwl1ts in tllat lllelllOlandum

PIP aged to ill Jriil iple by the Commission Oil August 10 1948

1 SfI Sllpp l mentllIY Heport of BOlin 4 F r B 2G
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Thereupon Mr Slater flew to New York and on the same day pre
sented the same memorandum to the directors of Export who there

upon gave their approval without qualification Notice of the action

of the chrectors of Export was telegraphed to the Commission on

August 11 1948 On that day the Commission accepted the bid of
Bethlehem for the construction of the two ships and thereupon two

tripartite contracts Nos MCc 61390 and MCc 61391 between the

Commission Export and Bethlehem for the construction of the two

ships at the price mentioned with provision for escalation were duly
executed and dated as of August 11 1948

Certain statutory findings and determinations by the Commission

were required before formal sales construction differential subsidy
contracts could be entered into with Export and accordingly on

November 16 1948 the Commission took the necessary formal action
and on that date authorized the sale of the two vessels to Export at

the base UJlit selling price of 11 956 285 pel ship and directed the

preparation of the usual sales construction differential subsidy
contracts by the general counsel of the Commission

On November 22 1948 the Commission formally a c1vised Export
that it had made the several findings of fact which under sections
501 and 502 of the Act are prerequisite to the sale of a vessel at a

price corresponding to the estimated cost of building such ves

sel in a foreign shipyard as provided by section 502 This letter

comput ed the selling price to Export of 11 956 285 as follows

1 Base unit contract price G knot vessel u u u uu 23 415 000
2 Base unit contract price 2J 2 k lOt ves el u u 23 116 000

3 Amount included in 1 representing excess speed over 221l

knl ts u u
u u 9 000

4 lDstimilted base unit foreign cost 221Jz Imot vessel n 12 7lX OO
Estimated base foreign cost of national defense featureli other

than excess speed 55 percent of 1 377 300 the base United

States cost of such features j 7 G15

6 Base unit selling price to
applicanL

n u uu u u 11 J j i 2 f

lhe COlllmissiun s terlllS of No emlwr 2L 1 J4 were l cepted ill writillby
Export

The tripartite contracts of Augllst 11 1J4 8 recited that the Com
mission had concurrently entered into separate contracts with Export
for the purchase by Export of the vessels u pOll completion However
the preparation and execution of the e formal cOllllaets of lale and
for construction differentia 1 sub idy was del l pd and the contracts

were Hot executed until January 11 IV51 by the Frdel al i1aritimei
4 F IIB
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Board as successor to the Commission Then executed the contracts

included provision of redetermination of the vessels sales prices by
the Board as is hereinafter explained

Under section 502 b of the Act the Government is authorized to
absorb the difference in cost between the American shipbuilder s bid
and the fair and reasonable estimate of cost as determined by the

Commission of the construction of the proposed vessel if it were con

structed under similar plans and specifications excluding national

defense features in a foreign shipbuildipg center which is

deemed by the Commission to furnish a fair and representative
example for the determination of the estimated foreign cost of con

struction of vessels of the type proposed to be constructed In addi

tion the cost of any features incorporated in the vessel for national

defense uses shall be paid by the eOlnmission in addition to the

subsidy
On July 11 1949 the Comptroller General submitted a report H R

Rep No 1423 81st Cong 1st Sess criticizing the determinations of

theCommission with regard to the amount of construction differential

subsidy and the allowances for various national defense features on

several passenger vessels including the two Export ships which are

the subject of this review The gist of the Comptroller Generals

criticisms with respect to the two Export ships appears to be that the

Commission s foreign cost estimate of 11 956 285 per ship was not

founded on convincing evidence as required by section 5Q2 b of the

Act where the subsidy is over 331h percent and further thatthe allow

ance of 1 676 300 per ship for national defense features was in his

judgment an allowance at least to some extent for certain features

sought by Export for commercial reasons Following extensive hear

ings before a subcommittee Hardy Committee during the summer

of 1949 the Ilouse Committee on Expenditures in the Executive

Departments published its Fourth Intermediate Report H R Rep
No 1423 81st Cong 1st Sess the Ilardy Report The Ilardy
Report while containing numerous critical implications left open
the issues of law and policy dealt with therein and concluded with the
recommendation that the Commission should review the instant and
other construction differential subsidy agreements and that all possible
action be take tl to prevent excessive expenditure of Government funds
Under ReorganIzation Plan No 21 of 1950 the Board is the successor

to certain of the powers duties and unfinished business of the Com
mission including the responsibility for the review and redetermina
tion of the sales prices vhich properly should be charged to Export
tor these ships
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On August 14 1950 the Board appointed a special committee to

study and submit its recommendations as to the problems herein

involved considering and giving due weight to the reports of the

Comptroller General and the Hardy Committee 2 In addition to the

study which has been given by the special committee to the postwar
award of subsidies on passenger vessels the Board and the Board s

staff have also independently reviewed the hIstory of these subsidy
determinations and have analyzed all available data which under the
Act are the bases for subsidy determinations

On January 11 1951 when theIndependence wasready for delivery
by her builders theBoard as already explained entered into two con

tracts with Export Nos l1Cc 61468 and MCc 61469 to formalize
the prior informal sales agreement between the Commission and Ex

port and in addition article 5 to permit the Government to make
a redetermination of the vessels sales prices in accordance with the

provisions of the Merchant Marine Act 1936 as amended as of the
date of the Commission s grant of the construction differential sub

sidy to the Buyer The deadline date for this redetermination
has ooen extended The contracts further provide that within 30

days after the redetermination Export may refuse to accept the re

determined price and may terminate the agreement in toto In the
latter event the vessels shall be returned to the Government Export
to pay charter hire for their use at the rate of 832 percent per annum

of the Government s redetermined sales price plus one half of Ex

port s total net profits from the operation of each ship Furthermore

Export s operating differential subsidy agreement of June 6 1951
Contract No Fl1B 1 provides article 1 11 that if Export fails

to accept the Board s redetermination of the sales prices of the Inde

pendence and Oonstitution then Export s operating subsidy contract

as to all its vessels shall terminate automatically on December 31

1952 By those contractual provisions the Board has sought pend
ing redetermination of the prices to discharge its operating responsi
bilities under both titles V and VI of the Act precipitated by the

completion and delivery of the ships while at the same time taking no

correlative action hich might jeopardize the legitimate inter sts of
the Government in the event that it should be decided after review

that the terms of the sale of these vessels should be renegotiated
Vhat follows is our review of the Government aid granted under Title

V of the Act pUlswmt to direction from the President and to recom

3 The original appointees were Prof H L Seward chairman Mr R E Gillmor and

Mr William B Jones Mr JO les being lmable to sene Dr Waltcr H E Jaeger was

appoint cd in his place on October 12 ID50 Professor Seward resigned March 14 195I

Thc remaining members submitted their report discussed below under date of September
7 191
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mendations of the Hardy Committee and also ourredetermination of

the vessels ales prices pursuant to the provisions of contracts Nos

MCc 61468 and MCc 61469 dated January 11 1951 between the i

Board and Export
It is clear that certain fundamental issues must be resolved before

the estimates and calculations can be made of the foreign construction
cost of these vessels andthe determination of the vessel features which

properly should be classed as national defense features and be paid
for by the Government Accordingly a letter was addressed to

Export under date of September 12 1951 posing six issues of law

and six issues of fact and policy upon which the views and posi
tions of Export were invited Thereafter hearings were held on

October 4 and 5 with respect to those issues Following a 3 week

period for Export s examination of the staff s estimate of the 1948

foreign cost of building these ships further hearings on the validity
and basis of the staff estimates were held on November 19 20 28 and

30 Briefs have been submitted by Export s counsel and by Board

counsel Counselor representatives of Export the Comptroller Gen

eral and the Hardy Committee attended all hearings while the Bu

reau of the Budget the Departments of the Navy Treasury and Com

merce and the special committee were represented at the October hear

ings on the general substantive issues

In order to focus the substantive issues involved and to provide a

basis for pointed discussion at the hearing the Board s staff prepared I

memoranda stating its opinions and recommendations exhibits 4 5

6 7 and 8 These together with the September 7 1951 report of the

special committee exhibit 10 and a short statement by Export dated

September 27 1951 exhibit 9 werecirculated to all interested parties
in advance of the hearing Inasmuch as the witnesses at the hearings
of October 4 and 5 as well as memoranda prepared by the staff and

Export discussed the issues in the order in which they are posed in

the Board s letters we will state and discuss our decisions in the same

order
ISSUES OF LAw

1 In the Tedetellnination by the Boanl of the respective vessels

ales prices must the Board s estimate of the fOTeign construction

cost of the proposed vessels be estimates of the vessels built to Ameri

Jan standa rds or rnay it be based upon the cost of the vessels if built

to foreignstandards
Decision American standards

4 F M B



SALES PRICES OF INDEPENDENCE AND CONSTITUTION 221

So far as pertinent section 502 a of the Act provides

Concl rrently with entering into such contract with the shipbuilder the

Commission is authorizeo to enter into a contract with the applicant for the

purchase by him of such vessel upon its completion at a price corresponding to

the estimated cost as determined by the Oonw1Iission pursuant to the provisions
of this A ct of building such vessel in a foreign shipyard Emphasis added

Section 502 b of the Act provides
The amount of the reduction in selling price which is herein termed con

struction differential subsidy may equal but not exceed the excess of the bid

of the shipbuilder constructing the proposed vessel over the fair and rea

sonable estimate of cbst as determined by theCommission of the construction of

the proposed vessel it it were constructed under similar plans and speci wfr

tions ina foreign shipbuilding center Emphasfs added

The legislative history of the 1938 amendment which provided for
the substitution of the word similar for the original word like in
the reference to plans and specifications upon which the Board must
base its estimate ofthe hypothetical foreign counterpart of the Ameri
can ship and the administrative construction followed by the Com
mission from 1938 to 1948 lead us to conclude that the comparison
should be with the hypothetical foreign vessel built to American stand
ards Export appears to agree exhibit 9

We recognize as did the Commission that this construction of the
act does not achieve fullcapital parity between the Anlerican operator
and his foreign competitors and that to this extent the Act falls short
of its general objective ofputting the American ship buyer and oper
ator on a capital parity with his foreign competitors However we

believe that the remedy if one is required should lie in an appro
priate amendment of the Act

2 In the 1 edetermination by the Boanl of the respective vessels
sales p1 ices 1nust the allowance fo1 national defense features be lim
ited to vessel features added to the applicant s plans and specifications
jJU1 suant to specific LVavy Department request

Decision No

The Act does not define what features incorporated in a vessel and

useful for national defense purposes may be made the subject of a

national defense allowance the entire cost of which shall be paid by
the Government Neither does the Act specify any procedure for t e

determination of features qualifying for national defense allowances

which must be followed to the exclusion of any other procedure
Section 501 b otthe Act provides only

The commission shall submit the plans and specifications for the proposed
essel to the Na y Department forexamination thereof and suggestions for such

hanges therein as may be deemed necessary or proper in order that such essel
4 F M B



222 FEDElRAL MARITIME BOARD

shall be suitable for economical and speedy conversion into a naval or military
auxiliary or otherwise suitable for the use of the United States Government in
time of war or national emergency Ifthe Secretary of the Navy approves such

plans and specifications as submitted or as modified in accordance with the

provisions of this subsection he shall certify such approval to the Commission

Section 502 of the Act provides that the sales price of the vessel its
estimated foreign construction cost shall exclude the cost of any
feature incorporated in the vessel for national defense uses which
shall be paid by the Commission in addition to the subsidy

In the case of the two Export ships most of the vessel features
which weremade the subject ofthe national defense allowances granted
by the Commission were included in the plans and specifications of
the two vessels Design P2S1 DL2 submitted by Export in Decem
ber 1947 While Export did Iot then originally claim that any fea
tures were incorporated for national defense purposes still after the

many conferences between the staff of Export and that of the Com
mission held for the consideration of the vessel plans as well as

correspondence between Export and the Commission the Commission
determined that the following features had been incorporated in the
vesselplans for national defensepurposes andtherefore should qualify
as national defense features
1 The difference between 55 000 maximum shaft horsepower giving

a speed of 25 knots and the 40 700 shaft horsepower estimated

to be required for 22 knot speed at a cost of
2 Additional bulkheading at a cost of

3 The increase in third class passenger space from 116 to 308 at a

cost of

4 The increase in generator capacity from 3 600 kilowatt generators
to 4 400 generators at a cost of

5 The increase in evaporator capacity above 90 000 gallons per day
at a cost of

6 Design expenses insurance classification fees etc for the above

features

299 000

96 850

827 365

112 085

269 000

72 000

1 676 300

In addition to the criticism of the Comptroller General previously
referred to in this decision the Hardy Report p 25 states

The present wording of the stMnte appears in practice to present an

inadequate administrative criterion and the lack of legislative history in con

nection with the applicabl provisions sheds further doubt on the real intent

of the Congress It is most difficult to read into the statute the interpretation l

placed upon it by the Maritime Commission in determining the national defense
features of the superliner

The statute lencls itself much more readily to an interpretation that only those

features which the Navy determines should be added to commercial requirements
areappropriate as national defense features The anguage as now written does
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not anthorize a l ayment by the Government for those features inherent in every

yessel which make it useful as an instrument of national defense nor is it

recommended that it should Certainly we do not consider that the present
law authorizes the utilization of the national defense feature provision as a

substitute forawarding an increased construction differential subsidy A review

of this phase of the statute is of paramount importance toward clarification of

congressional intent The present situation calls for a clear cut provision
setting forth the policy of Congress as to the national defense aspects of the

merchant marine and the extent to which the payment for national defense

featnres is a responsillility of the Government

The Commission in the exercise of its administrative discretion

adopted on June 10 1948 the policy of paying for such national
defense features in addition to the construction differential subsidy if

andto the extent such features did not have a commercial utility or if

and to the extent their cost was disproportionate to their value for

commercial purposes In our opinion the above policy is sound
We conclude that the inclusion of a vessel feature in the applicant s

plans and specifications does not per se bar the granting of a national
defenseallowance for such vessel feature the Act contains no such bar
The only express requirement in the Act is contained in section
502 a which provides that bids for the construction of the vessel
can be secured only If the Secretary of the Navy certifies his ap
proval Under section 501 of the Act this approval imports
the finding merely that the vessel is Suitable for economical and

speedy conversion into a naval or military auxiliary or otherwise

suitable for the use of the United States Government in time of war

or national emergency It is to be noted that under this language
the Navy certification could be based solely upon the usefulness of
the ship to the Government for civili tn purposes in a national emer

gency such as evacuation of natiouals facility of conversion to a

troop transport or other military auxiliary is not in such case a pre

requisite
The Act appears to permit but not to require that national defense

features referred to in section 502 b be added to the original plans
as a result of the Navy s suggestions as authorized by section 501 b

The Board takes notice of the fact that the major United States

shipyards and principal naval architects including Bethlehem which

prepared Exports plans in this ease have planned and built large
numbers of ves els of numerous kinds for the Navy and are generally
familiar with the structural and other features which the Navy con

siders desirable for inclusion in auxiliaries such as troop transports
Bethlehem in designing these ships was necessarily aware of the

known desires of the Navy concerning speed additional bulkheaCJ
4 F M B
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ing dual engine rooms etc Ir a ship designer were required to disre

gard the known objectives or the Navy it rollows as stated by Mr
Slater president or Export that anybody who designs a shjp should

design the worst ship they can think or and then let the Navy rorce

them into providing the type or ship that should be there R 110

Such practice would require extensive redesign in order to incorpo
late subsequel1t suggested changes intthe plans and specifications as

originally developed Aship is an operating unit and any substantial
modification or a final design may entail a vast number or additional

coordinating changes
In 1948 the Commission had a Technical Division U S M C

Administrative Code April 24 1946 which was later redesignated
the Technical Bureau This Bureau in addition to reviewing rrom

an engineering standpoint vessel plans and specifications submitted

by applicants ror Government aid was directed to authorize the in

stallation or national derense reatures on prIvately owned vessels 3

Thus there was close collaboration between the technical staff of the

Commission Export and the marine architect in the development and

expansion or the original plans and spe ifications ror these vessels to

the end that the final plans and specifications would ultimately be

approved
Because or the close liaison between the Commission s technical

staff and the Navy the rormer many or whom had had extensive Navy
design experience suggested the inclusion or reatures during the de

velopment or the plans which in their proressional capacity they knew

the Navy would desire For example Andrews vice president of

Export in charge or operations stated R 166 that the divided en

gine roomswere originally included because the Commission s Tech

Jlical Division stated that on a national derense basis the Navy no

doubt woulq require the size or this vessel to have two divided sep

arated independent engine rooms and we went along on that basis

with the Technical Division of the Maritime Commission Accord

ing to Andrews the generator capacity was increased at the request
or the Technical Division so as to have a surplus in the ship ror any

emergency purposes that may be placed at a later date ror national

derense R 184

In short it is our conclusion that the bidding plans and specifica
tions ror the Export ships were developed with the close collaboration

of the technical staff or the Commission and the applicant s ship

3 This directive was supplemented by U S M C General Manager s Order No 17 of

September 24 1948 which directed the Chief Bureau of Engineering to cooperate with

the National Military Establishment in the preparation of plans and studies for both

lle v designs and for the conversion of vessels to military types in time of national

emergency Emphasis added
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design agent with full knowledge of the requirements of the Navy
Accordingly we have no hesitation in rejecting a construction of the

Act which would limit allowance for national defense features to

those which are added to Export s plans and specifications as ori

ginally filed in order to comply with the subsequent request of the

Navy Department
3 In the determination of the respective vessels sales prices could

nessel sales prices estimated foreign constfUtion costs have been

made subjeot to an escalation olause to refleot ohanges in wages mate

Jial and other eleJMnts of construction cost

Deoision Yes

This question arises from the fact that the Bethlehem bid for the

Export ships which was accepted was an adjusted price bid of

23 415 000 per ship which was 2 698 000 less than its fixed price bid

of 26 113 000 The adjusted price bid was subject to the usual

type of escalation under which the price was to be adjusted upward
or downward in mathematical relationship to fluctuations in desig
nated indices ofwage nd material rates Furthermore the estimated

foreign construction cost under section 502 b of the Act was de

veloped by the staff of the Commission as its estimate of what an

adjusted price bid of a Netherlands shipyard might be That basis

of estimation wasused for three reasons 1 Itcorresponded with the

hasis of Bethlehem s bid 2 the information available to the Com
mission indicated that at that time the foreign shipyards would not

submit fixed price bids C R 34 and 3 it was the most accurate

way to estimate the foreign construction cost of t e ships since the

amount of a foreign shipyard s estimating factor to cover anticipated
increases in labor and material costs would be largely a matter of

conjecture It might or might not coincide with the approximately
II percent factor that Bethlehem actually used to cover its anticipa
tion of wage and price rises in the United States i e the percentage
excess of its fixed price bid over the adjusted price bid

Furthermore escalation is and long has been an accepted feature of

Government shipbuilding contracts In general the shipbuilder for

his own protection estimates potential cost increases when figuring a

fixed price bid above the actual rise experienced Consequently an

adjusted price basis plus escalation is in general to the Government s

advantage the same would be true of the American buyer of the

hypothetical foreign built ship Consequently the decision of the

Cornmission to use an adjusted price basis for its estimate of foreign
cost appears reasOlulble sound and in keeping with the parity princi
ple of the Act For these reasons the Board has also used the ad

justed price basis for its estimate of the foreign construction cost of
4 F M R
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the two Export ships Finally this method has been rormally agreed
to by Export and the Board in article 3 a iii or the construction

differential subsidy agreements or January 11 1951 Section 502 of

the Act particularly when coupled with the authority given under

section 207 to enter into such contracts as may in its discre
tion be necessary contains sufficient flexibility to permit subsidy
determinations to conrorm to accepted commercial practice in this

regard
There remains the mixed question or law and policy whether the

escalation adjustment ror the hypothetical ship should be based on

changes in roreign shipbuilding costs or whether the adjustment ror

administrative convenience may be geared to United States wage and

material indices exhibit 4 R 369 exhibit 5 R 393 exhibit 14 R

479 From a strictly theoretical point or view the escalation clause

in a roreign vessel sales contract should be geared to appropriate
foreign wage and material indices since the vessel sales price is to be

a price corresponding to the estimated cost or building such

vessel in a roreign shipyard Where at the time or entering into a

Title V vessel sales contract the trend or roreign labor and material

costs is similar to the trends in the United States administrative

convenience may warrant the use or domestic indices The use of

United States indices with which both the Government and the pur
chaser are ramiliarwould under such circumstances normally result

in a reasonably accurate and sound provision ror future changes in

construction costs and obviate an administrative burden the cost or

which might be disproportionate to a changed result one way or the

other if at all Hence the procedure actually rollowed both by the

Board and its predecessor with respect to the Export ships raIls within

the ambit of the rail and reasonable estimate of cost of the

construction of the proposed vessel in a roreign shipbuilding
center which is our guiding standard under section 502 or the Act

In the case or the Export ships the trends or the Netherlands indices

of prices ror metal and metal products and average hourly wage

earnings are substantially similar to those in the United States up
untll the latter part or 1950 Commencing in October 1950 the

Netherlands trend of rising prices was steeper than the domestic
trend presumably due to the delayed impact of the September 1949

devaluation of western European currencies exhibit 15 R 481482

Any attempt to put a money value on the ractors ror purposes of

subsidy determination would be speculative and if determinable at all

would probably be minor in view of the completion dates or the ves

sels On the contrary the original assumption as applied to the

Export agreement in 1948 that the foreign cost of labor and materials
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would fluctuate up or down on the same general basis percentage vise

as would domestic costs was in our judgment a reasonably sound

assumption under the conditions then prevailing
4 In the detel mination of he respective vessels salf8 prices could

the vessel sales co ntract have provided that the estimated foreign con

struction cast in ter ms ofAmerican dollars shmld be sUbject to changes
in the value of the fa reign cUr tency during the period of rCI1 itl1bCtion

and paY17 ent f

Decision Yes See reasoning under Question 5 below

The decision Qn this question is academic since the Commission s

agreement with Export of August 1948 contained no provision
therefor

5 In the redetermination of the respective vessels sales prices by
the Boald does the Act n01l pro hibit adjustments to give effect to

changes in the wages material and ather eleml3nts of fo reign construc

tion casts and in the value of the fo1 eign cUnency during the perid

of constructio nand payment
Decision No provided such redetermination is made on the basis

only of circumstances existing as of the date of the construction con

tracts

The importance to any American who during the past 3 or 4 years
was purchasing western European products of the approximately
30 percent devaluation of sterling and all associated western Euro

pe n currencies yhich occurred in September 19 D obyiously l equired
us to give the most searching scrutiny to its legal a d factual impact
upon the Export agreement of August 1948 The method by which

the estimated foreign cost in foreign currency of
th
e subsidized vessel

should be converted into dollars is not touchecl upon by the Act The

only guidance given us by Congress with respect to price is that the

final sales price in dollars should be a fail and reasonable estimate

of eost of the vessel were it being built by a foreign yard The legis
lative history of theAct sheds no light at all upon the problem of how

the Commission should treat fluctuations in foreign exchange rate

occurring during the period of construction ancl progress payments 4

On the other hand the Act and its legislative history is definite

beyond substantial question that the estimate of foreign construction

cost belowhich vessels cannot be sold uncleI the Act must be made

as of the date the contract is entered into for the construction of the

ship The last sentence of section 502 a provides
At p 81 of the Hearings on S 2582 74th CODg 1st sess Senator Vandenberg asked

but obtained no answer to the question So long as international exchanges are in a flux

are not your differentials bound to be very much aspeculation anyway
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Concurrently with entering into such contract with the shipbuilder the Com

mission is authorized to enter into a contract with the applicant for the purchase

by him of such vessel upon its completion at a priee corresponding to the esti

mated cost as determined by the Commission pursuant to the provisions of this

Act of huilding such vessel in a foreign shipyard

The last sentence of section 705 of the Act added by the Act ofAugnst
4 1939 53 Stat 1182 reads

No vessel constructed under the provisions of this Act as amended shall be

sold by the Commission for operation in the foreign trade for a sum less than

the estimated foreign construction cost exclusive of national defense features

determined as of the date the construction contrar t therefor is eaecuted less

depreciation based on a twenty year life Emphasis supplied

The legislative history of this amendment shows that Congress in

tended to put the same floor under vessels sold pursuant to Title VII

as wasprovided for ships built and sold pursuant to section 502 Title

V Thus Senate Report No 724 76th Congress 1st session states

Vessels constructed for the Maritime Commission account under Title VII or

built under Title V and then taken back because of buyer s default under exist

ing law might be thrown on the market at bargain prices Section 11 would

provide a statutory floor such as is provided in Title V under the

price at which such vessels may be chartered or sold

See also to the same effect HOuse Document No 208 page 8 hear

ings on House bill 5130 page 7 and House Report 824all 76th Con

gress 1st session The Bqard therefore concludes not only that the

limitations of the last sentence of sectiOn 705 of the Act are applicable
to the sale of vessels with construction differential subsidy under Title

V but that Congress intended Title V to require that the estimate of

foreign construction cost should be made as of the date the American

construction contract therefor is executed In the case of the Inde

pendenoe and the Oonstittttion thecrucial date for purpose ofestimat

ing foreign construction cost is therefore August 11 1948 the date of

the two tripartite contracts between the Commission Bethlehem and

Export
The requirement of section 705 however that the estimated foreign

cost must be made as of the date the contract is entered into does

not preclude the Board from giving effect to a subsequent occurrence

such as devaluation provided it is a matter which the Commission
and the applicant exercising the judgment Of prudent businessmen

would have foreseen Rlld might have provided for in their contract

The reasoning which underlies our conclusions is that the whole ob

jective of Title V is to permit the purchase of the American ship by
the American operator at the closest possible approximation to the

actual dollar price that it would have cost him had the ship been

built foreign If Export had actually contracted for these ships with
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a Netherlands shipyard and would have had the opportunity to con

tract in dollars at an appreciable discount because of impending de

valuation or had been able to provide for progress payments to be

made in guilders during the lifeof the construction contracts it would

in fact have had the benefit of a substantial reduction in dollar cost

Consequently tq the extent that devaluation could have been reason

ably foreseen and turned to the advantage of a purchaser in Export s

supposed position the Board in making its redetermination of the

vessel sales prices in 1951 may make adjustments to obtain the benefit

ofpotential devaluation which a prudent businessman would or should

have made as ofAugust 1948

6 In the deterrnJination of the respective vessels sales prices could

the vessel sales contract have included in the estimated cost of the

respective vessels the following costs not included in the dlMstic

shipyard bid

a Fees for preparation of bidding plans and specifications j

b Oost of insp ction during cOn8truction
c Interior decorator s fees
d Inoreases i cost due to rwnning standardization trials
e The cost of supplying items not included in the construction con

tract but which may be furnished separately by the OOmJrnission or

urchased by the applicant with prior approval of the OOmJrnissionf
Decision Yes

The question here really is whether a subsidy may be paia for these

items The Commission included all of the above items as subsidized
cost of which the Government was to bear45 percent and Export 55

percent
So far as pertinent s tion 502 a of the Act provides

Concurrently with entering into such cont act with the shipbuilder the

Commission is authorized to enter into a contract with the applicant for the

purChase by him of such vessel upon its completion at a p1 ice corresponding
to the estimated cost as detennined by the Oommission purs1Jant to the pro

visions of this Act of building such vessel in J foreign shipyard Emphasis
added

Section 502 b of the Act provides
The amount of the reduction in selling price which is herein tei med con

struction differential subsidy may equal but not exceed the excess of the bid

of the shipbuilder constructing the proposed vessel 1
over the fair and

1easonable e8timate of cost as detc11nine l by the Oommission of the co nstructio n

of the P1 oposed vessel if it were constr wted unde1 similar plans and specifications
in a foreign shipbu ihling cente1 Emphasis added

Inconnection with these items of ship construction costs the Comp
troller General indicated that there is some question as to whether
these items properly can be subsidized and that in any evel1t the

4 F M B



230 FEDEIRAL MARITIME BOARD

sub dy rate determined without regard to these items should not be

appl d to them H R Rep No 1423 81st Jong 1st sess p 36

With regard to these same items the Hardy Committee stated H

Rep No 1423 81st Cong 1st sess p 25

SpecHll examination is recommended of the problem involving items which are

normally outside the scope of shipyard bids and their relationship to the granting

of a construction differential subsidy

All of the items of cost referred to above enter into a completed
ship and are costs which would necessarily be incurred in the con

struction ofa ship in a foreign shipbuilding center
a The plans and specifications of the ships including the bid

ding plans and specifications furnished by Export would be required
by the foreign shipbuilder in its construction of the ships The cost
ofpreparing all such plans and specifications are a partof the over all

cost of a ship whether it is built here or abroad

b In constrncting a ship either in an American shipyard or in

a foreign shipyard the party for whom the ship is being constructed

will employ inspectors who on behalf of snch purchaser will illspect
the work of the shipyard to make certain that the shipyard constructs

the ship in accordance with the contract plans and specifications The

purchaser of a ship to be built in a foreign shipyard would employ such

inspectors and their cost necessarily is a part of the total cost of the

ship
The inspection of ships sold under the provisions of Title V was the

administrative responsibility of the Commission and in meeting this

responsibility the Commission in the case of the greater number of

ships constructed for it for sale inspected the construction of snch

ships with inspectors from its administrative staff and did not since

110 provisiqns of the Act require the charge of snch costs to the sales

price of the respective ship include any part of such inspection costs

or other administrative costs of the Commission in the ship sales

prices The Commission could have undertaken the entire work and

the entire cost for its own dccount In this instance Export under

took certain inspection work a portion of which was in lieu of and or

in substitution of the Commission s inspection Itwould appeal that

it is proper therefore to include for subsidy calculation that portion
of Export s inspection cost covering work authorized by the Com

mission to the extent that such work was in fact in lieu of and in

substitution of Commission inspection
c The interior decorator s fees cO er the work of preparing the

interior design plans and specifications required in the construction of

the ships and the work of supervising the work of the shipyard ill

carrying out such plans and specifications These are costs necessHrily
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included in the total cost of construeting the respective ships and

cover work which ordinarily would be included in the American ship
builder s contract and in the contract of a shipbuilder constructing
the ships in a foreign country

d Standardization trial runs customarily were had in connection
with the construction of a new type of ship by the Commission Such

trials were generally run on one ship of a group and were for the

purpose of securing operating performance data with respect to all

ships in the group and to assist the Commission in its ship design
responsibilities under the Act These trials are run by the shipyard
constructing a ship selected for such trials and their cost would be
included in the final contract price of the American shipbuilder if
such trials were required in connection with the construction of a

ship in a foreign country the cost of sllch trials would be included in

the contract price of the foreign shipbuildr

e The cost of items not included in the construction contract

furnished to the ships by the Commission orExport with Commission

approval cover the cost of materials and furnishings required for the

ships outfitting These costs are a part of the construction cost of a

ship sec 905 d of the Act and are costs which also would normally
have been included in the contract of the American shiphuilder and
would be similarly included in the contract of a foreign shipbuilder
Such costs however should not be included at a figure in excess of
the fail and reasonable estimate of the foreign cost There is no rea

SOIl to assume that the differential between the foreign costs of these
items and their American costs will be the same as the differential
between the foreign and domestic costs of the rest of the ship Con

sequently it is necessary to determine the estinmted foreign cost of

these items as separate and distinct cost items to be included in the
over all foreign cost estimate

Since all of the above items of cost are items which either were or

could have been included in the American shipyard bid and are all

items of cost to the American buyer which would be included in the

total cost of constructing the proposed ships in a foreign country it

is our opinion that uncler a reasonable construction of the applicable
provisions of section 502 of the Act these cost items are properly
considered for inclusion in the estimated foreign construction cost of

the ships in amounts equal to the estimated foreign cost of each such

item
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ISSUES OI FACT AND POLICY

1 In the rerete rmination by the Board of the r spective vessels

sales prices should the estimated foreign construction cost be subject
to adjustment by an escalation clallse

Decision Yes

Our discussion of this matter under Issue of Law No 3 above con

cluding that under section 502 of the Act the vessel sales prices of the

Independence and Oonstitution can legally be made subject to escala

tion geared to American wage and material indices is largely disposi
tive of the question of policy whether we should do so in the instant

redetermination As a matter of policy we see no reason to upset
either the original agLeement of 1948 between Export and the Com
mission that the prices to Export would be

plus its proportion of the additional price brought about by the accelera

tion in the cost as specified inthebidding conditions

or the more detailed provisions of our formal contract of January 11

1951

2 In the redetermination by the Board of the respective vessels

sales prices should the estimated foreign construction cost in terms

of American dollars be subject to adjustment for the changes in the

val1f13 of the foreign curTency durinq t1e period of construction and

payment
Decision No

While we believe it would have been legally possible for the Com

mission to have included provisions for such an adjustment and while

we must approach this question knowing that a substantial change
in the value of foreign currency actually did take place during the

course of construction we must answer this question only on the basis

of what our position would have been had we actually been consider

ing the problem in 1948 No provision for adjustment for changes
in th value of foreign currency was made in the 1948 contract and
had it been made it would have created further uncertainties in the

final sales price and evidence is lacking that prudent businessmen

would have desired to include in contracts made in 1948 provisions i

committing both parties to such uncertainties Export frankly states

it would not have agreed to assume such risks We deem the consid

erations applicable to the solution of this question quite different from

those applicable to question of fact and policy No 1 covering provi
sions for adjustments for escalation which are quite usual in this sort

of construction contract and the effects of which can often be fore

east with a reasonable degree of accuracy
5 ccelern tion is hele used synonymously with escalation
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2a In the redetermination by the Board of the respective vessels

sales prices should the estimated foreign construction cost in terms of
American dollars be subject to an adjustment because of the disparity
eroisting as of August 10 1948 between the official governmental ero

change rate and the free market rates in terms of dollars of the for
eign currency of the representative shipbuilding centerfi

Decision No

After carefully weighing the evidence introduced on this point we

conclude that the answer must be No because there is no convincing
evidence that the foreign construction cost of vessels similar to the

ones under discussion in terms of dollars would have been reduced

in August 1948 because of the then existing disparity between the

official rate of exchange and the free rate

Itis clear that by reason ofwell enforced governmental restrictions

foreign Netherlands funds sufficient to pay the estimated foreign
construction cost could nothave been purchased in the ordinary course

of business with dollars at the free market rate or at any material
reduction from the official rate Our inquiry however must consider
whether therewere other means available and generally used by inter

national merchants to accomplish the same result in a different manner

The special committee recommends that the foreign construction

cost estimate should be based on the average free rate throughout
the period of construction The Committee argues that the free rate

was a realistic rate and that a foreign operator planning to purchase
a ship in a foreign yard could have accumulated a reserve of foreign
curr ncy sufficient to pay the foreign price and that the true value of

such a reserve in dollars would have been measured by the free and

not the official rate The Committee did not deal with the practical
difficulties of actual conversion facing the owner of dollars endeavor

ing to accumulate such a reserve at less than the official rate or the

difficulties thereafter of using such a reserve fund or of obtaining
an export license for a ship purchased therefrom

Export outlining its position exhibit 9 contends that the Board

although making its estimate as of August 11 1948 should take into

account circumstances which have transpired since that date of which

the most important has been de ialuation In apparent support of

this position it argues that an American purchaser armed with dol

lars in 1948 by making a dollar contract unquestionably could have

obtained most important concessions in price by reason of the great
lleed of American dollars in the European countries at that moment

During the hearing Mr Slater of Export stated in effect that an

American buyer had two alternatives 1 To make a contract at

a fixed price in dollars as of the time or 2 to purchase the foreign
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currency to meet a commitment expressed in guilders He indicated

his own preference for the first alternative saying R 239

Personally I believe that the first method would have been the logical one

to have followed because we would then be dealing with a known value and

not gambling in the foreign currency

He continued pages 242246

I would have expected to have made a deal on a fixed dollar basis with sub

stantial reduction below what the Dutch cost or British cost would have

been in dollars if translated at the official rate l I am saying in sub

stance tliat I would ha e made a deal in dollars at a fixed price ill dollars

but at a substantial reduction in cost I want to say we from our point
of view with what we had in foreign currency would not have made a deal

in which we would have wanted to gamble in foreign currency II I would

have expected to have let that job in American dollars at a very substantijll
reduction as against the former figure that I mentioned and if I hadn t been

able to do that I would have gone elsewhere because that would have been

the obvious prudent thing to have done

Mr Slater stated that the substantial reduclion which he would have

expected for making a dollar rather than a guilder contract was

at least in the range of 15 or 25 percent Strong inferences and

rumors of various financial deals to augment the proceeds of dollar

credits beyond the official exchange have been reported from foreign
countries and it appears possible that some Ruch transactions took

place The Board has however been unable to establish the full

nature or amount thereof and cannot take cognizance of them Ex

port can point to no major important transaction where such an aug
mentation wasobtained R 89 91 247

The staff takes the position opposed to Export that no considera

tion should now be given to the disparity between the official and the

free rate of exchange existing in 1948 The staff points out that

such disparity was not deemed material by the Commission in 1948

and that insofar as its records show the Commission gave no con

sideration to the prospect of devaluation recognizing that guilders
could not be obtained at the free market rate in any such amounts

as would be necessary to cover the foreign purchase price of these

ships

Export in view of the 45 percent subsidy rate accorded to it in

1948 raised no objection to the conversion of funds at the official rate

The Commission records show that Mr Curtin of Export stated to

the Commission on August 4 1948

In converting we would be justified in using the lower rate and use of it

would build up a bigger differential However we are satisfied to stand on

the official rate which we know Using the higher rate t he differential is

still there See Transcript Commission meeting August 4 1948
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The staff concludes that there is no basis in the record for any pre
sumption that if we had been considering Export s application in

1948 without the hindsight knowledge of the devaluation which ac

tually occurred in 1949 we wOldd or should have made any pro
vision for the contingency of devaluation The staff takes the posi
tion that in view of the strong governmental policy both in this coun

try and abroad to protect official rates of exchange neither a prudent
businessman nor l lTnited States Government agency could well
make calculations based on a rate of exchange which would have

appeared t sanction a business transaction prohibited by law
After hearing the testimony of the staff and of Export on the

point and before reaching a final conclusion we directed a field

investigation to identify if possible any large business transactions
between this country and European soft money countries in which
concessions or discounts were granted because of dollar payments
This investigation covered foreign transactions generally and also

foreign ship construction contracts for American account and in
cluded reports obtained both jn this country and abroad In no case

were we able to discover any conclusive evidence that substantial
business transactions were conducted in a manner which avoided the
effect of the various governmental regulations establishing official
rates of exchange A responsible executive of a leading New York
bank reported that in the past Americans with dollars were able to

obtain discounts from the official rate of exchange on foreign trans

actions including those with Holland but that since early in 1948
the major New York commercial banks discontinued facilitating trans

actions otherwise than at the official rate of exchange No discount

transaction known to this official involved vessel construction in Hol
land Similarly the official responsible for the foreign department
ofanother prominent New York bank stated that he had no doubt but

that American businessmen with dollars iil1948 could have obtained

discounts from the Netherlands official rate which he surmised would

have ranged from 10 to 20 percent He stated however that his

bank had not handled any foreign transactions except at the officiaf
rate nor could he identify any transactions where any such discounts

had been arranged Two officers of still another leading New York
bank reported that although their bank handled no transactions at

less than the official rate they knew that in 1948 as well as today
the Netherlands needed dollars and believe that discounts ranging
from 10 to 20 percent could have been arranged in dollar p3yments
Reports of unidentified transactions in grain coal and automobiles
at discounts in both pounds and guilders were obtained but no in
formant of the banking corrubunity could point to any specific case
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of monetary concessions or price reduction obtained in connection

with the construction of vessels in European yards either in 1948

or 1949

Certain American companies which wereknown to have had ships
constructed in foreign yards were interviewed Their reports failed

to show that there was either any effortor success in avoiding foreign
exchange regulations One American corporation designated Com

pany A between 1947 and 1950 built seven tankers in Britain and

three in Belgium The British contracts were expressed in sterling
and were negotiated without discussion of possible discount for dol

lar exchange In order to obtain the necessary British export licenses

f9r the vessels the buyers found it necessary not to use their existing
sterling credits and used instead American dollars to buy necessary

sterling funds at the official rate The contracts for the Belgian
tankers were made in Belgian francs and in this case the owner s

existing franc balances were permitted to be used supplemented by
additional francs bought at the official rate A second American

corporation designated Company B contracted with a British yard
in 1948 in sterling for two ore carriers Innegotiating the price there

was no discussion of a discount for a dollar contract and it is re

ported that if the British yard had sought a dollar contract the

company would not have objected Sterling was purchased at the

official rate as needed to meet contract payments Since the ships
were only 60 percent complete at the time of the September 1949

devaluation the company bought the remaining 40 percent at the re

duced official rate A third American company designated Com

pany C contracted in sterling with a British yard in 1948 fOl two

tankers again without discussion of a discount for dollars The

British Ministry of Finance permitted the company to draw on its

existing sterling account to pay not more than 15 percent of the

contract price However a substantial part of the price did not be

come dUeuntil after the 1949 devaluation A subsidiary of Company
C contracted in guilders in 1951 with Netherlands yard for four

super tankers In this case the Netherlands Government permitted
the use of the parent company s existing guilder balances on hand

in 1951 to be used in payment but this entire transaction of course

occurred after the devaluation of the Netherlands currency in 1949

Finally the advices from the American Embassy at The Hague and

in London must be noted In October 1951 The Hague reported to us

that during the period under review no large ships were contracted

for in the Netherlands by United States citizens and the Embassy
obtained no evidence that the Netherlands Government or any ship

4 F M B



SALES PRICES OF INDEPENDENCE AND CONSTITUTION 237

yard in that country granted monetary concessions to any foreign
purchasers contracting Tor Netherlandsship construction in dolhus or

other so called hard currency The Embassy also reported that it

had been reliably informed that no financial inducement would have
been offered in 1948 to obtain the construction of two large passenger
ships in Netherlands yards for a dollar payment A similar communi
cation was received from the maritime attache in London to the effect

that he had no evidence ofmonetary concessions for ship construction

contracts expressed in dollars

On this state of the record and in the absence of a showing of con

cessions based OJ the disparity between the official and the free rates

of exchange in known contracts with western European yards and
with only unsupported statements by certain bankers and by Export s

representative that some unidentified United States business men were

obtaining or could obtain such concessions we are unable to make a

finding of fact that a price reduction consequent upon such conces

sions could in fact have been obtained by an American purchaser
contracting with a Netherlands yard in 1948 Ve must mention in

passing that even if such a concession would have been obtained the
amount itself would be a matter of conjecture only Itfollows there
fore that our redetermination of the estimated foreign cost of these

ships must be made without adjustment for any disparity between the
official and free rate

3 In the redetermination by the Board of the respective vessels
sales prices should there be included in the constl Uction cost of the
respective vessels the followilng c osts rwt included in the shipyard bid

a Fees for preparation of bidding plans and specifications
b Oost of inspection dUling construction
c Interior decorator s fees
d Increases in cost dwe to running standardization trials

e The cost of 81Mpplying items not included Vn the construxtion
contract but which were furnished separately by the Oommission or

yurohased by the applicant with prior appro1Jal of the Oomlnission f
Decision Yes subject to limitations

As stated above in connection with Issue of Law No 6 Additional
Items it is legally proper to include the above listed items of cost in
the estimated foreign construction cost of the Export ships for the

purpose ofdetermining their respective sales prices Itis ouropinion
for the reasons already set forth that in our redetermination of these

sales prices these cost items should as a matter of policyrbe included

in the estimated foreign construction costs of said ships subject to the

Jimitations set out herein
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Lil1 itati0118 on items a b and c On August 9 1951 the

Board approved certain recommendations of the staff to include in the

construction cost the services of Bethlehem and Henry Dreyfuss the
interim decorator in preparing bidding plans and specifications not

xceeding 200 000 for each ship also payments by Export to Henry
Dreyfuss ror interior design and decoration work not exceeding

4 00 000 per ship pIns 75 000 per ship ror additional design and dec

oration work required in connection with approved changes in vessel

plans subject to certain audits and verifications as recommended The

Board also approved further recommendations from the staff to in

dude in the ship construction costs of each vessel one half or the pay
ments made by Export ror inspection work in connection with the

construction or the ships said half being deemed to be inspection work

clone in lieu or inspection by the Commission for the purpose of ascer

taining that the shipyard construction work was properly performed
It is our opinion that there should be included in the vessel construc

tion cost of each ship the items so approved and that the estimated

foreign cost or such items should be included in estimating the sales

price of each ship
Limitations on item e On June 4 1951 the Board approved a

budget in the amount of 686 24545 for certain outfitting items to be

purchased arter competitive bids by Export for each ship It is our

opinion that there should be included in the vessel construction cost

of each ship the outfitting items so approved subject to the budget
limitation indicated and that the estimated foreign cost or such items

hould be included in estimating the sales price of each ship
Further it is our opinion that the subsidy percentage determined

fJr the ships as a whole should not be applied to determine the sub

sidizable portion of the foregoing items listed in this paragraph No 3

unless the estimated foreign cost is included in the over all foreign cost

estimate ror the entire ship and is thus reflected in the resulting subsidy
percentage for the entire ship

4 In the redete11rdnation by the Board of the respective vessels

sales prices should the Board deterl1lJine that llolland is a foreign
shilibuilding center whichfurnishes a fair and representative ewarmple
for the deterli ination of the estilnaled foreign cost o constrwction

J t vessels9

D ecision Yes

The staff and the special committee have recommended that the

selection of a fair and representative foreign shipbuilding center for

the determination of the estimated foreign construction cost should

be based upon certain requirements First that it have the personnel
facilities and eXPerience necessary for the construction of the pro
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posed vessel and be regularly engaged in building vessels of that type
secondly that it have such a political and economic environment as

to give reasonable certainty that contractual obligations as to time

quality and price would be performed an thirdly that it have the

lowest costs The evidence before us indicates that France Italy
Britain and the Netherlands met the first requirement in 1948

that France and Italy must be eliminated because they did not at that

time meet the second requirement France because of the situation

there created by inflation strikes and social unrest in 1947 and in the

early part of 1948 and further because the French shipyards were

fully engaged in 1948 in the reconstruction of the French merchant

marine andwere unable to accept foreign orders Italy because of then

existing political and economic disturbances which cast serious doubt

on the ability of non Italian vessel operatprs to obtain from Italian

Ehipyards the performance of ship construction contracts within

reasonable time and price limits and furthermore because of the

Italian Government pressure upon shipyards in that country to relieve

Jational unemployment at the expense of construction efficiency As

between the two remaining countries Great Britain and the Nether

hmcls the evidence before the Board indicates that shipbuilding costs

in the Netherlands in 1948 were at least 5 percent lower than in

Britain
5 Slwl ld all 01 any part of the constr1llction cost of the following

item s be dete1 mined by the Board to be national defense featwres
a Speed exceeding 9393 lC1ts

b Evap01 at018

c Electric gene1 at01 s

d Dual engine 1 001118

e Thi1 d class lJa8senge1 accommodati01U3

f 0theT itenL8 9

Decision

Yes as to a b c and d

No as to e and extra bulkheading under f
It has been suggested that the iriclusion of vessel features in the

upplicants plans and specifications when filed vith the Commission

created an inference that these features were included for commercial

reasons and that this inference of commercial desirability could only
be rebutted by a showing that the feature was included at the request
or direction of the Navy Department or to meet a known requirement
of the Navy Department Ve think this is true as a general proposp
tion but the amount and nature of evidence necessary to rebut it

varies with the nature of the particular feature concerned Thus
4 F M B
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if a design included 5 inch gun mounts or ammunition magazines
features of no commercial value whatsoeverdefense could be their

only purpose They would be in fact detrimental to commercial use

and the characteristics of the features in such case would in them

selves be evidence suffici nt to rebut a commercial use presumption
On the other hand a feature such as the third class passenger accom

modations which might have both national defense and commercial

characteristics would require strong evidence of Navy request in

order to rebut the presumption of commercial use Again it must be

pointed out that in this case the technical staff of the Commission was

charged with the duty of cooperating with the military establishment

in the preparation ofplans and studies for the installation of national

defense features upon merchant vessels If Export incorporated a

vessel feature at the request of the Commission s staff acting in the

Navy s interest we believe the request should be deemed the equiva B

lent of a Navy request It is of little moment whether the request
wasmade directly by Navy or by Commission personnel acting in the l

light of known Navy desires

The specific features now in controversy will be discussed in the

order stated above in the light of the record before us and after

consideration of the record of the 1949 hearings before the Hardy
Committee

a Speed horsepower The record shows that Export can make

good its projected schedule of 26 fortnightly sailings per year with the

Independence and the Oonstitution to the west coast of Italy with the

use of40 700 shaft horsepower which the Commission considered com

mercially necessary to assure a sustained sea speed of 221 2 knots The

record further shows that additional horsepower between 40 700 and

55 000 determined by competitive bids to cost 299 000 has at least

under present day conditions little or no commercial value The con

tention that this increased horsepower giving 21j2 knots increased

speed is in reality a commercial and not a defense feature appears to

be based principally upon the fact that the Trade Routes Committee of

the Commission and the final report of the Commission dated May 22

1946 exhibit 20 R 509 had originally recommended two 28 knot

special type passenger and freight vessels for fortnightly sailings on

the service However the Trade Routes Committee about 2 months

later on July 13 1946 endorsed a 221h knot speed and eliminated cer

tain ports from the proposed itinerary The earlier recommendations
for a 28 knot speed are therefore not relevant

Furthermore it is now assured that the Independence and the Oon

stitution operating at 221 2 knots can make a total of 30 saili11gs pel I

year to the west coast of Italy It is also demonstrated that these
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ships can make 221 2knots with 27 500 shaft horsepower leaving ample

margin in the 40 700 shaft horsepower for the performance at that

speed under adverse conditions
The highest average observed speed pilot to pilot on any of the

regular voyages of the Independence and the Oonstitution up to the

date of our hearings was 23 24 knots logged by the latter ship on her

first voyage in JuneJuly 1951 exhibit 11 According to the model

basin curves as well as the performance data obtained from the Rock

land Maine trials of theIndependence this speed requires only 30 300

neat shaft horsepower The commercial power rating required on

ships of this type is 125 percent of the neat s h p required for

scheduled speed of approximately 2223 knots The 25 percent mar

gin is provided to take care of adverse weather and fouling of bottoms

R 419 Consequently the maximum commercial rating so far indi

cated is only 37 875 s h p It should be further noted that these

power ratings are on the basis of the trial test displacement of 26 068

tons Even at a maximum displacement of 29 685 tons which will

seldom if everbe encountered on commercial operation a 23 knot speed
would require a commercial power rating of only 40 000 s h p after
allowance of the 25 percent margin discussed above

Finally the record convinces us thatboth the Navy andthe Commis

sion affirmatively requested Export to increase shaft ho sepower from

the 40 700 originally sought by Export for the DLl ships in 1945 to

the 55 000 incorporated in the DL2s Thus Adm E W Mills USN
Chief of the Navy Department s Bureau of Ships in 1948 testified

We did insist on boosting these American Export ships from 22 to 25 knots

C R 567 568

Moreover Export s original proposals for the DLl design in 1946

called for only a 22 knot ship which by addendum 2 to the bidding
plans and specifications dated December 31 1947 was increased to 25

knots In Export s amended application for subsidy filed April 20

1948 it explained that the increased horsepower of 55 000 to develop
25 knots was installed at the pointed suggestion of the Navy Mr

Slater also stated at the hearing that the speed feature was the only
one which the Navy either asked for or suggested directly to Export
R 113

b Evapo1 ators The plans and specifications for the original
DL1 vessels as submitted in December 1945 and the Independence and

Oonstitution as submitted in 1947 provided for two evaporators of

90 000 gallons a day each A national defense allowance for evapora
tor capacity in excess of a total of 90 000 per day was made by the

Comniissioll Although not specifically referred toin the Comptroller
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Generals report or by the Hardy Committee the propriety of the
allowance must be considered The staff has submitted a revised
recommendation that at least the difference in cost between a 120 000

gallon a day evaporatilg plant and the 240 000 gallon a day plant
actually installed in the vessels should be recognized as a national
defense feature The staff estimates that ith the maximum load of
J 580 persons on board the total requirements for fresh water includ

ing boiler feed would not exceed 80 000 gallons per day and that were

it not for standby requirements a 90 000 gallon a day output would

give ample margin of safety The staff points out however that

evaporating machinery is of comparatively recent origin and that
sound commercial practice requires substantial standby facilities and
in this case the staff believes that two 60 OOO gallon per day evaporators
would meet such standby requirements The record shows that the

daily evaporation output on the Independence and Con8tit ion prior
to the hearings ranged from a low of6 tons or 1 380 gallons a day to a

high of 424 or 97 520 gallons a day on the Oonstitution on August 21
1951 The median daily evaporator output of fresh water appears
from experience to range between 200 tons or 46 000 gallons and 300
tons or 69 000 gallons per day The high median figure of 69 000 gal
lons per day is well within the 120 000 gallons per day total capacity
which we hold ample for commercial purposes and indicates only a

slight reduction in high median production in case of the breakdown
of one of the two evaporator plants WOe find from the foregoing esti
mates tlat evaporating capacity installed on these vessels in excess of
two 60 000 gallon per day units producing a total of 120 000 gallons
per day is without commercial value

Export s representatives testified that the Navy did not affirma

tively ask for additional evaporator capacity but the Navy stated that
the 240 000 gallon capacity installed on the ships was agreeable to it

R 196 197 Export s witness also stated that Bethlehem from its

experience in building several Navy type ships knew that evaporation
capacity in excess of that needed for commercial purposes yould be

required by the Navy As troopers these ships are intended to carry
about 6 000 persons including increased crews R 415 At the sug
gestion ofBethlehem that 180 000 gallons per day would not produce
adequate fresh water for the comfort of troops in this number under
crowded conditions with a satisfactory margin of safety the capacity
of theplant waschanged to 240 000 gallons a day but this change from

180 000 gallons to 240 000 gallons was effected by certain redesigning
of theplant without additional cost

vVe therefore conclude that the incleased evaporator capacity from

120 000 gallons a day two 60 000 gallon units to 240 000 gallons a
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day as actually installed is properly to be allowed as a national defense

feature The extra cost of this installation however should be only
the excess cost of a 180 000 gallon installation over a 120 000 gallon
installation

c Extra generator capacity In the DLl plans of 1945 four gen

erating turbines were contemplated each driving a 750 kilowatt a c

generator and a 200 kilowatt d c generator In the DL2 revision of

1947 the four power plants were increased in size so that each turbine

drove a 900 kilowatt a c generator and a 200 kilowatt d c generator
making 4 400 kilowatts altogether

InJuly 1948 the staff recommended to the Commission that the cost

of the machinery necessary to generate a c electricity in excess of a

total of 3 000 kilowatts be considered a national defense feature and

an allowance for this wasmade in the sum of 112 085 Thereafter in

November 1948 at the suggestion of Bethlehem the builder and with

the approval of Export the design was changed so that each turbine

drove one 1 100 kilowatt a c generator Two separate 200 kilowatt

a c d c motor generators vere installed for port use and two other

40 kilowatt a c d c motor generators for sea use The a c d c

motor generators were driven from power taken from the a c line

Thus the total nlaximum po ver that could be generated at the same

time still remained at 4 400 kilowatts This change in design was made

without increasing the cost of construction The question remains

however what if any part of the total 4 400 kilowatts may be con

sidered a national defense feature

The load analysis of the ship as revised September 15 1951 shows a

maximum load under tropical conditions of 3 092 kilowatts How

ever the heaviest normal load under tropical conditions normally
the severest 6 is 2 752 kilowatts This load could be carried without

difficulty by three generators of 900 kilowatts each so as to comply with

the American Bureau ofShipping rules for building and classing steel

vessels section 35
i
page 142 as follows

The aggregate capacity should be sufficient to carry the necessary load under

normal operation with one generator inreserye

If the vessel should be used as a naval auxiliary a substantial amount

of dditional generating capacity would be required for the operation
of guns director systems radar installations etc

Since the heaviest normal load of the vessel even under tropical
conditions is substantially 2 700 kilowatts which could be carried on

three out of four DOO kilowatt generators keeping one in reserve as

G Tropical conditions are normfill the seyeret been ue the entilnting and alcondi

tioning loae is highest
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required by the American Bureau of Shipping rule quoted above we

conclude that the excess in generating capacity over 3 600 kilowatts

should be made the subject of anational defense allowance always as

suming that the arrangement outlined above would supply the nec

essary d c power for commercial use from the a c line It thus ap

pears that the value of the excess generating power not needed for

commercial purposes as now installed is measured by the excess cost

of four turbines generators etc producing 1 100 kilowatts a c each

over the cost of four similar installations producing 900 kilowatts a c

each It will be necessary to compute this cost to ascertain the exact

amount now properly allowable as anational defense feature

It is not disputed that extra generating capacity over and above

commercial needs was requested by the Commission staff to meet

known Navy requirements This fact added to the fact that the com

mercial needs of the vessel do not exceed 3 600 kilowatts is sufficient

evidence to overcome any inference that the additional generating
capacity as installed has or was intended to have commercial utility

d Dual engine rooms Both the original DL1 plans of 1945 and

DL2 plans of 1947 provide for divided engine rooms separated by a

39 foot compartment either of which could in the event of casualty
operate independently The record shows that this feature is of im

portance to a ship operating in danger of enemy attack but of negli
gible importance fQr operation under usual commercial conditions

where the risk of loss of propulsion is minor and even if incurred

would normally not subject the ship to any increased hazard The

Commission approved the feature for national defense allowance but

because the purchaser submitted no satisfactory evidence on the extra

cost involved the Commission made no allowance Both the staff and

special committee have recommended that anational defense allowance

be granted for the extra cost entailed by the dual engine room arrange

ment It appears that this feature was incorporated by the ship
builder after consultation with the Navy and that the affirmative re

quest of the Commission s staff was made based on their understand

ing of Navy requirements R 165 The record is clear that divided

engine rooms are not commercially desirable R 193 413 167 nor

commercially necessary R 210 305 Under the circumstances we

believe that the extra cost of this item when computed by the staff

should be included in the allowances for national defense features

e Third class passenger acco111Jmodationsincrease from 116 to

308 The Commission granted an a lowance of 827 365 for this in

creased passenger capacity and this decision was the principal focus

of the criticism by both the Comptroller General and the Hardy Com

mittee on the allowances for defense features on these ships Both
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the Chief Office ofShip Construction and the special committee have

recommended that no defense allowance should be granted for this

feature R 417 458 Our own review of the record and considera
tion ofthe problem leads to the same conclusion 1he grounds of our

decision may be summarized
Over 60 percent of the 76 248 passengers carried on Trade RQute

10 in foreign flag vessels in 1948 were third chiss American flag
carryings in 1948 of 909 passengers is insignificant in amount The

third class business is thus an obvious avenue for c mpetition by these

two passenger ships being introduced by Export on Trade Route 10
In connection with the DL1 design submitted in 1945 the Com

mission s staff pointed out on January 8 1946 that third class has

been the predominant trade on this route and recomnlended that

on the basis of the experience of the Rea and Oonte de Savoia further

consideration should be given to this matter i e the inadequacy of

only 58 third class accommodations C R 404 Under date of
March 18 1946 the Navy Department approved the plans for the
DL1 ships pursuant to section 501 b of the Act No comment was

made with respect to increasing passenger accommodations the only
suggestions made were related to increased deck stiffening for gun
mounts and increased stability

The DL2 plans submitted to the Commission in December 1947
increased third class accommodations from 58 to 308 No claim for
l1ational defen e allowance was then made

On March 5 1948 the Navy approved the DL2 plans A supple
mental letter from Navy dated March 30 1948 noted without comment

that the passenger capacity has been increased to about 972

Export s letter to the Commission of April 14 1948 requested that
the conversion of cargo space to increase third class passenger space
and the related water light and sanitary accommodations be certi
fied as a defense feature As to this the Navy Department replied
on June 8 1948

the Department is of the opinion that inasmuch as such facilities are

presumably being provided as a necessary part of theoperator s trade require
ments they do notproperly form the basis of such certification It may be fur

ther stated that if the proposed ships were converted to naval transports much

of the third class accommodation would probably be l emoved to increase troop
apacity C R 417

Although the Navy by letter of July 29 1948 subsequently certi
fied increased third class space as a defense feature and by letter of

August 4 1948 requested that the turndown of June 8 1948 be can

celed C R 419 and although Admirall1ills testified that the June
8 letter waswritten by a new officer who had just reported and with
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an incomplete understanding or the case C R 568 the June 8

1948 rejection coupled with the railure or any Navy witness to so

testiry that the Navy suggested or asked ror the increase weakens

Export s position on this item It should also be noted that our

present Chier Office of Ship Construction a naval officer of long

experience R 300301 agrees that the increased accommodations

are or limited utility Troops afld crews or transports are more

efficiently berthed in larger spaces which are more easily maintained

more accessible and more susceptible or proper sanitation R 416

Export s President stated unequivocally at tha Board s hearing that

there was commercial value to the increased third class space R

224 that the change rrom cargo to third class space was due in part
to the change in route eliminating the east Mediterranean and that

it wasdone at our own decision R 225 226

On October 19 1948 E port requested a change under the contract

ror convertibility between cabin class space and third class space

so that the latter could be increased rrom the normal of 308 up to a

maximum of 400 using semipermanent cabin class space for this

purpose R 221 416 C H 416 This action or Export supported
by passenger traffic statistics ror the years 1925 to 1948 indicating
the need ror even more expanded third class facilities R 416 C R

420 and its rear or the impact or airplane competition on first class

traffic R 220 lead to the belier that the prior increase or third

class space rrom 116 to 308 was a commercial reature sought ror com

mercial reasons Indeed Export s witness candidly so implied at

the hearings R 224226

In the light of the roregoing we are unable to grant a derense allow

ance in this respect
r Other defense items additional bulkheads The Commission

determined that a derense allowance or 96 850 should be granted ror

installation of two additional bulkheads This action was not the

subject or specific comment by either the Comptroller General or the

Hardy Committee
These b lkheads are not required by the Coast Guard or the Amer

ican Bureau or Shipping R 180 and hence are not within the

minimum mandatory requirements for a commercial vessel R 421

However they are called ror by the standards ror commercial vessels

set out in Senate Report No 184 7 Nevertheless Export contends and

1 Senate Report No 184 75th Cong 1st sess grew out of the investigations of the

Morro Castle and Mohawk disasters and the adequacr of methods and practices for the

sufetr of life at sea The report contains the full test of safety rules recommended by

the various subcommittees composed of outstandingmarine architects and marine engineers

drawn both from indllstr and Government These standards have in all Cllr es been applied

in the building of all large oceangoing vessels since their publication since all such

vessels have either been built br the Govel11ment or with Government aid
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the special committee has recommended that they should be considered

as a defense feature We do not agree
The DLl plans of 1945 had 14 transverse W T bulkheads No

mention of bulkheads as national defense features was made either

by the Navy or the Commission
The DL2 plans of 1947 provided for the same hull and same num

ber of bulkheads those forward being spaced slightly differently
On April 14 1948 the question of defense allowances was first

brought up by Export The item was later submitted to the Navy
and was certified by the Navy on July 29 1948

The standards of Senate Report No 184 in the matter of sub
division although higher than those required by international conven

tion and the American Bureau of Shipping nevertheless represent
what an informed committee of the Congress considered desirable
commercial practice The Maritlme Administration has consistently
required this higher standard for commerical vessels and has stated
that ships built by it would meet the safety standards of Senate

Report No 184 M reover the policy of theAct is that the American
merchant marine should be composed of the safest and most
suitable types of vessels sec 101 Accordingly the bulkheading
cannot be allowed as a defense feature

6 In the redeteJmination by the Board of the respective vessel
sales price8 what sluYiJld be the metlwd of estimating the construJ

tion cost of the vessels if constructed wnder similar plans and spedfi
cations excluding national defense features in a f01 eign shipbuilding
center including item mentioned in Issues of Fact and Policy No
4 a b c d and e above i e obtaining bids from foreign shipyards
on plans a17d specifications or any other method fJ See special
co1111mittee rep01 t discu8sion of Methods of Estimating Foreign
Oosts

Decision The Board will use the detailed method of estimating
foreign costs as outlined and recommended in the staff s memorandum
dated September 14 1951 subject to such modification and supple
mentation by such other methods of cost computation and the inclusion
of any additional pertinent factors as the Board may deem proper

Neither the Comptroller General nor the Hardy Committee com

ments with respect to the method by which the estimate of the for

eign construction cost of these or other Title V vessek should be made
the gist of their positions being only that the Commission s deter
mination under section 502 of a fair and reasonable e timate must
in these cases be based upon convincing evidence The special
committee discusses at considerable length five possible methods for
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making the foreign cost estimate R 462 These are 1 obtaining Ii
bids from foreign shipyards on the actual vessels involved 2 com Ji
parison with the known cost of similar foreign vessels 3 estimating II
by the relationship between major categories of cost such as labor

Ilsteel plate joiner work main engines auxiliary machinery and equip
ment etc 4 using predetermined ratios between the foreign cost
and the United States cost of hull machinery and equipment and

finally 5 estimating foreign cost in detail by paralleling every
item in the detailed estimate of the low United States bid with a

corresponding estimate of the foreign cost of that particular item
Method No 1 is in theory of course an excellent one but we do

not believe a foreign yard would undertake this costly and lengthy
job though compensated for the work It is well known also that jn
the private ship onstruction field the details of a bid are closely
guarded business secrets It is highly improbable that a foreign yard
would make substantially public to an agency of a foreign govern
ment that information which if revealed at all is usually revealed

only to actual purchasers Further the accuracy of a result from I

such a procedure would in our opinion be impaired by the knowledge
on the part of the foreign yard that the vessel under no circumstances i

would be built in the foreign yard and that the sole purpose of the
bid would be for the establishment of finanGial aid to an operator who

might be in trading competition with the foreign yard s actual cus

tomers with advantage also to a competing American shipyard
In this instance however Export through Bethlehem developed

cost studies through the use of l1ethod No 1 in reverse so to speak
That is to say it procured building plans and specifications of the

Norwegian MS Oslofjold and projected costs in aUnited States yard
The OslofjOld was built for the Norwegian American Line having
been contracted for in a Netherlands shipyard in 1946 the keel laid
in May of 1948 delivery made in October 1949 and maiden voyage
accomplished in November 1949

In analyzing this procedure we did not feel considering all of the
factors that Bethlehem in its cost study based on the foreign plans
and specifications would necessarily be subjected to the same inhibi
tions controlling a foreign yard making a study based on United
States plans and specifications Export projected an American yard
cost of the Oslofjold in 1948 at 15 396 000 To establish a firm cost

they added 10 percent for profit plus 115 percent on the combined
cost and profit to reflect the percentage differences between the lowest

adjustable and firm bids actually submitted for the Independence
and the Oonstitution This resulted in a projected firm bid of

18 883 194 As against thjs Mr Slater testified that the foreign price
4 F M B
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Iof the Oslofjord was 7 200 000 He further stated that in 1948 the

Netherlands builders of the Oslofj01d qlloted 8 200 000 for a sister

ship No details of this quotation were made available but for the

purposes of comparison Export assumes it to be a firm price
Export s witness Pennypacker of Bethlehem stated however that

in his projection of the United States cost of the Oslofjord he used the

foreign plans and specifications but that his unit pricings reflected
American practices R 945 It is possible therefore under this

comparison that the reported foreign cost figures of 7 200 000 or

8 200 000 would have to be raised to reflect the higher cost of the
American practices We do not seek to discredit Export s position

because of this factor but use it tQ illustrate one of the inherent diffi
clllties in the application of the reverse of Method No 1 as developed

by Bethlehem These same problems would arise in the basic Method
No 1 scheme since therein the requirements of American practice
would be unknown to a foreign shipyard preparing an estimate for
the hypothetical foreign ship

Assuming the validity of the American firm cost of 18 883 194
and the 8 200 000 quoted for a sister ship to the Oslofjord the differ
ential for passenger ship construction in the American yard would
have been 56 58 percent or in excess of the 50 percent limitation

Even admitting the soundness of Bethlehem s United States projec
tion of the Oslofjord its application is dependent on the final cost of
the Oslofjord to its owners a figure which because of conflicting
information is largely a matt r of conjecture In addition to Ex

port s figure of 7 200 000 for the Oslofjord and 8 200 000 supposedly
quoted in 1948 for a sister ship both figures from sources which Export
is not at liberty to disclose reports from other sources show a sub

stantially higher price State Department Foreign Service repre
sentatives and other sources including the 1949 annual report to its
stockholders by theowners of the Oslofjord indicate that thefinal cost

of the vessel might be somewhere between 9 1 million and 11 3
million Taking the higher of these figures 113 million and apply
ing it to the projected American cost of 18 883 194 the differential
is approximately 40 percent As vas stated the Oslofjord was con

Gracted for in 1946 but with a lack of reliable information as to ts

foreign cost little reliance can be placed on the 8 200 000 quotation in
1948 for a sister ship It appears then that controlling weight cannot

be given to the relationship between the conjectural cost of the Oslo

flord or its proposed sister ship and Bethlehem s estimate of the 1948
United States cost of this ship For these reasons we can see no prac
jcable applicat ion of lIethod No 1 or the variation thereof in this
ecalculation This case is however of considerable interest in 8how
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ing the highly unstable situation as regards shipbuilding costs in the

Netherlands during this period and thedifficulty that the Netherlands

yards had in determining prices even for shipS built by theln during
the period in question

Method No 2 would be of considerable value but has limited appli
cation unless it can be found that an American and a foreign yard are

contemporaneously building fairly equivalent vessels In this in

stance Export has sought to indicate a proper differential applicable
in 1948 by using for comparison under Method No 2 the British built

SS Ohusan Inid down in the early part of 1947 and completed in the

middle of 1950 for the U KHong Kong service of the Peninsula

Oriental Steamship Co A comparison as to the Ohusan s general
eharacteristics with those of the Export ships is as follows

Chusan

LOA 672 feet

Beam 85 feet

Propulsion Steam turbine 2screws

Shaft horsepower normaL 34 000
Shaft horsepower maxi 42 500

mum

Engines Turbine 500 pounds
square inch gage

24 215
First class 475
Tourist 551

Gross tonnage British

Passenger capacity

Dry cargo space bale
cubic feet

Insul8ted space cargo and

stores

Crew

409 690

71 065 75 000

592

Air conditioning

Asians 256
Europeans 316
First class dining room

beahty p8rlor and some

cabins

14 000 square feetPromenade deck and pub
lic spaces

Independence and Constitution

682 feet
89 feet

Steam turbine

2 screws

40 700
55 000

Turbine 625 pounds
square inch gage

29 496
Cabin 348
Tourist 316

Third class 308
148 000

All living space

16 500 square feet

Export reports that its indirect advices trom the owners ot the

Ohusan indicate its total cost at 3 650 000 which al110unt includes

50 OOO for stabilizers with which the Export ships are not equipped
This cost converted to dollars at the exchange rate of 4 03 produces
an estimated total cost to owners of 14 709 500 As against this and

again for comparative purposes a cost of 26 058 000 each tor the
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Export ships may be projected Thus assuming that the 0husan as is

constitutes a suitable vessel for Method No 2 purposes we arrive at a

differential using a British yard of roughly 44 percent It is evi

dent however that the Export ships are superior to and larger than
the 0husan

Export suggests that the Ohusan is a suitable vessel ror Method No
2 comparison because in short the Ohusan is not importantly dif

ferent with some improvement of accommodations to what our ships
might have been had they been built abroad and for operation under

foreign ftag without regard to our national defense requirements
Our disposition of Issues of Law No 1 however is clearly indicative
that a sound use of the 0husan would necessitate its expansion and

improvement to closely approximate theIndependence or Oonstitution
Some of the reasonable and important adjustments figured roughly
would be

Estimated 10 percent difference between United States and British

standards 1 470 950
Supplemental air conditioning nn n n n 500 000
Increase in size on basis gross tonnage n n n 2 725 000
Supplelnental working pressure 50 000
Crew space added 73 000

rotal added 4 818 950
Less stabilizers

n 201 500

et added 4 617 450

Reported cost of Ohllsan aR is n n nn 14 709 500

rotal expanded Oh1lsan in British yard n
n 19 326 950

Less 5 percent to reflect lower Netherlands costs nnn
n 966 348

B stimated net expanded Ohusan in Netherlands yard n n 18 360 602

Using this rough figure for a built up Ohusan against the Export
hips figure we reach a differential of approximately 29 5 percent
fethod No 2 however is deemed impracticable in this redetermina
ion for two principal reasons The first is that there is no convincing
vidence as to the cost of the Ohusan to its owners the only evidence

roduced by Export being that their London representative reported
0 them he had been told the cost by an unidentified official of the

wning company Secondly it is clear that the similarity of the

7husan and an Export ship is superficial and the great amount of

onjecture necessary to build up the Ohusan further renders
vlethod No 2 in this instance impracticable
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Inclusive material was also examined covering comparisons for
ships nonsimilar to Export s We do not believe it is important to go
into the details but we list the differentials they purport to indicate

P088ible
diterential

percent
1950 Proposed reconversion work BB GeneraZ Pope and BE General

Weigal United States 3 391 650 Netherlands 1 651 270 con

verted to 1948 predevalued guilder 30
1948 United States and British tanker bids 28
1947 Ore carriers 1 422 feet 2 353 feet

1 United States low bid 3 494 000 European low bid
1 720 000 50

2 United States low bid 2710 000 European low bid

1 350 000 50
1946 Proposed Argentine Government combination passenger and cargo

ships
United States high bid versus Netherlands bid 45
United States low bid versus Netherlands bid 31

1946 Proposed Argentine Government reefer ships
United States high bid versus Netherlands bid 48

United State low bid versus Netherlands bid 44 B

Methods 3 and 4 we do not consider necessary to discuss as it is cleal

they are only elements of the comprehensive Method No 5
We therefore believe that Method No 5 is the most practicable fOJ

this redetermination The special committee and the staff recommenc
Method No 5 as being the most accurate method for this case

Our determinations of the issues of law and fact having been sel
forth consideration must now be given to the mathematics of thE
redetermination of the estimated foreign construction cost of the twc

Export ships underMethod No 5 The staff prepared a memorandum
dated November 16 1951 exhibit 23 A accompanied by a lengthJ
appendix exhibit 23 B containing the summary of the staff s work

Rheets These documents supported the staff s recommendation that

715 000 represents the estimated base domestic cost ofnational defensl

features built into each vessel
17 308 000 represents the estimated foreign construction cost and
therefore the base selling price of each of the vessels

6 425 000 or 27 07 percent of the base domestic cost is the base amoun

of the construction differential subsidy on each vessel and

18 970 217 is the total estimated foreign construction cost and th
total selling price of each vessel including the cost of escalatiol
and changes in the contract calculated to the date o the memo

randum subject to minor further adjustments afterfinal audit
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These documents weresubmitted to Export for examination 2 weeks
before the 4 day informal hearings beginning November 19 1951 at

which the Board received full explanation of the staff s calculation

ftnd analysis thereof by representatives ofExport Itmay be said that

rhe calculations were prepared by the staff in a cordance with the

prior determinations of the Board on the questions of law and policy
Jutlined above

The Board after considering all the evidence including evidence

presented by witnesses on behalf ofExport testifying at the November

1951 hearings has come to the conclusion that the recalculated total

figure of 18 970 217 as recommended by the staff is the best esti

nate of foreign construction cost of each of the two vessels as of

August 11 1948 that can now be made

This estimate which we adopt as our own is based we believe on

he best information available at this time
vVe now discuss some of the important elements that have been

onsidered in making up this estimate

MATERIALS

Efforts have been made to obtain the Netherlands cost of each item

fmaterial going into the ships There was available to us an item

zed breakdown of the materials actually put into the ships by Betlde

lem and the cost of each and the time expended for the installation

feach The items of material were divided into two main cate

ories hull items and machinery items The members of our staff
vho made the analysis and calculations were men of wide practical
mgineering background with particular experience in shipbuilding
md ship construction estimating On this estimating staff were eco

lOmic experts practiced in the handling of economic statistical mate

ial and economic indices The information as to foreign costs

oreign shipbuilding practices and the general foreign economic con

litions particularly in Holland came from maritime attaches sta

joned with various American diplomatic missions in Europe who had

imilar practical experience in ship construction and ship estimating
md a working f miliarity with the foreign conditions involved and

wide acquaintance among foreign shipbuilders vVhere possible
hese foreign representatives obtained the actual 1948 Netherlands

rices of the material items Where this was not possible and where

n item was subject to breakdown into its component parts these

arts were priced and the Netherlands labor cost added to estimate

he price of the assembled article In other cases it was necessary to

ake Netherlands 1951 prices and by use of appropriate indices derive
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the proper 1948 Netherlands price by calculation Again where the
Netherlands price for the exact size or shape of an item could not be
obtained the Netherlands price of a similar or closely related article
was obtained and the ratio of the 1948 Netherlands cost to the Amer
ican cost of the priced article was deemed to apply to the article for
which the exact Netherlands price was not obtainable For example
the foreign price for 12 inch ports was not obtainable whereas the

foreign price for 16 inch ports was obtainable The actual American
price of both types was set forth in the Bethlehem detailed estimate
and by using the ratio derived by comparing the American 16 inch

ports with the foreign price of such ports the foreign price for 12 inch

ports was calculated In one way or another directly or indirectly
an actual Netherlands price or a derived Netherlands price as of 1948
was obtained for 83 percent in value of all hull items and for 92 per
cent in value of all machinery items From such results it appeared
that hull items had an over all average Netherlands price of 100 per
cent of theAmerican cost and machinery items had an average of 111

percent of the American cost The remaining 17 percent ofhull items
were thereupon assumed to have an average Netherlands price equiva
lent to 100 percent of the American price and the remaining 8 percent
of the machinery items were similarly assumed to have a Netherlands
prlceof 111 percent of the American price
It appeaTs that the largest item of metal included in the hull items

covered steel plates and shapes The cost of steel to the Netherlands
shipyards in 1948 was found to be 325 florins per metric ton or 5 56
cents per pound This figure was obtained by a United States mari
time representative who in 1948 visited various Netherlands yards and
ascertained that their steel came from various European sources at
that figure The result thus obtained by personal inquiry wasverified
from the Netherlands Government Industrial Report Maandschrift
Report which gave the 1948 cost of steel plates at Netherlands ship
yards in 1948 as 324 97 florins per metric ton This Netherlands cost

proved to be 155 percent of the American cost of similar material and
the question naturally arose as to why American steel could not have
been imported into Holland at less than 155 percent of the American
cost It developed howevcr that in 1948 the American steel industry
wasworking under a system ofvoluntary allocations and that surplus
steel for export was not available
It may be noted that counsel for Export has in many instances

challenged the correctness of the Netherlands figures or the propriety
in deriving Netherlands estimated costs by methods of sampling or the
use of indices etc urging that the methods of pricing used by the
staff might not produce the correct result The staff in each case has
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produced its work sheets to show exactly which of the Netherlands
material prices were direct quotations and as to those prices which

were derivative which of the various methods of derivation outlined

above had been used Inour judgment the methods used by the staff
were the best available in 1951 in the absence of direct quotations It

may be pointed out that in no case did Export offer evidence of Nether

lands quotations on items of material used in the construction of the

ships which were different from either the direct or derivative quota
tions presented by the staff

LABOR

The Bethlehem analysis of cost of actual construction of the two

Export vessels showed the hours of labor necessary to complete and

install the various items ofmaterial The total number ofAmerican

hours multiplied by the average American hourly rate of shipyard
labor of 171 per hour gave the total American labor cost of each

ship The problem of the staff with respect to foreign labor wastwo

lold first to determine the average cost per hour of Netherlands

labor and then to determine the relative productivity ofNetherlands

and American labor and thereupon calculate the total Netherlands

labor cost Reports from the American maritime attache showed the

prices paid by Netherlands shipyards in the second half of 1948 for

skilled semiskilled and unskilled labor and the proportion of each

going into the construction ofGomparable vessels By proper weight
ing of the three types of labor the average cost of Netherlands labor

was found to be the equivalent of 40 cents D S A per hour in

contrast with the American figure mentioned above of 171 per hour

In order to estimate the relative productivity of Netherlands ship
yard direct labor and American shipyard direct labor the staff made

comparisons of the man hours required to erect the steel hulls of two

Netherlands ships built between 1947 and 1949 with the man hours

required to erect the steel hulls of the Independe nce and Oonstitution

Since the ships were not identical the figures were then reduced to

a common denominator of man hours necessary to erect one ton of

steel hull in each case The staff had available the total direct labor

cost oferecting steel hulls on a Netherlands passenger cargo ship built

between 1947 and 1949 and on a Netherlands tanker built in 1949

By dividing the direct labor cost per ton with the then prevailing
Netherlands average wage rate the number of Netherlands man hours

necessary to erect each ton of the steel hull was obtained The total

number ofman hours necessary to erect the steel hulls on the Export
ships were shown from the Bethlehem breakdown and from this was

obtained the corresponding American figure By comparison of the
4 F M B
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figures thus obtained it appeared that in the case of the Netherlands

cargo passenger ship the per ton man hour requirement was 118 per
cen of the American figure and in theNetherlands case of the tanker

the Netherlands man hour figure was 123 percent of the American

figure A further check was made by the American maritime repre
sentative in Europe who obtained figures that indicated the produc
tivity of Netherlands shipyard labor was somewhere between 10 and

20 percent less than American labor This general result was con

finned by the opinion of one of the leading American shipbuilding
companies The relative productivity ratio of 118 percent derived

from the Netherlands cargo passenger vessel was deemed a satisfac

tory basis for computing the relative productivity of all direct ship
yard labor The man hours shown on the Bethlehem breakdown for

each job were therefore multiplied by 118 percent to show the esti

mated Netherlands man hours to do the same job and this was then

multiplied by the 40 cent rate derived as above to show the Nether

lands direct labor cost

Export has indicated that it has information to indicate the Nether

lands over all direct labor rate for the second half of 1948 to be 40lh
cents which corresponds generally with the 40 cent rate developed as

above Export claims however that neither of these rates should be

used in computing the Netherlands labor cost because the 401 z cent

rate developed by Export for the second half of 1948 was for adult

labor only Export claims that thjs rate should be reduced to 37 2

cents to give effect to the lower rates paid to a certain proportion
of minor employees in the yard and still further reduced to 35 cents

per hour to give effect to an adjustment necessary to relate the scale

to the first half of 1948 on the ground that escalation computations
were made from rates effective at that time However a careful ex

9Jmination of the record shows that the staff rate of 40 cents per hour

was based on the combination of adult and minor labor for the entire

year of 1948 Furthermore the statistics relied on by Export to tie

the labor rate back to the first half of 1948 appear to be statistics

relating to volume of employment in Holland and not wage rates and

fur this reason arenot here applicable

OVERHEAD

Next to be considered is overhead comprising all indirect super

visory and executive labor taxes insurance electricity yard upkeep
etc as well as the large item of social charges imposed by law on

Netherlands employers Inquiries made by the Maritime representa
tives in Europe showed that Netherlands shipbuilding overhead ran
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in 1948 from 125 percent to 140 percent of direct labor charges
This information was checked with the cost analysis of the construc

tion of three etherlands ships built contemporaneously which

showed that the combined overhead and profit to the builder ran from

163 percent to 178 percent of direct labor It was learned that one

of these ships was constructed at a loss and that the builder s profit on

the two remaining ransomewhat less than 10 percent of total c st If

however a full 10 percent profit on over all cost is deducted from the

combined profit and overhead figures on the two ships that werebuilt

at a profit the remaining amounts attributable to overhead alone repre
sent in one case 120 percent of direct labor and in the other case

148 percent of direct labor vVe feel that the figure of 130 percent
f direct labor costs adopted by the staff is a fair median figure for

Netherlands shipyard overhead in 1948 Export points out that the

United States rate for overhead in the Bethlehem breakdown of costs

on the Oonstitution and Independence amounted to only 51 percent
of the direct American labor charge and that a Netherlands rate of
130 percent appears excessive The record shows however that there

are substantial differences in what goes into Netherlands shipyard
overhead and what goes into American overhead A direct compari
son of the two rates is therefore meaningless We were bound to

rely therefore on evidence of reported Netherlands practice

PROFIT

Finally the staff has included an estimate of 10 percent of other

costs to cover profit and margin The difference between Bethlehem s

actual cost and Bethlehem s bid price necessarily represents Bethle

hem s allowance to cover its margin and profit and in the case of these

ships amounts to 94 percent of cost The estimate of Netherlands

profit is based upon reports from the maritime representative abroad

who made various inquiries andwas uniformly advised that 10 percent
of cost was the usual Netherla nds allowance for profit and margin
Furthermore the results of these inquiries are supported by the analy
sis of actual operating results covering the operations of a major
Netherlands shipyard in 1948 which showed that the business of this

shipyard ran to 60 029 000 florins and the profit derived thereon was

6 528 000 florins or approximately 10 percent

BIDDING PRACTICES

Export urges that the price estimates of the staff as well as the esti

mates for overhead and profit are not based on fighting bids and

that if the Netherlands shipyards or suppliers were really anxious to
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obtain business their bids would have been reduced below the usual
and normal quotations While this possibility must be admitted the
evidence shows that in 1948 the Netherlands shipyards were well

occupied and their annual reports for 1948 operations show that 1948
was for them a busy and prosperous year Such reports of actual
conditions hardly warrant a generalization that Netherlands prices
would have been to any general extent cut below the customary and
usual levels

COMMENTS

Before concluding this review the Board deems it appropriate t
make certain observations not only with respect to the redetermina
tion but also to the whole problem ofdetermining foreign construction

costs and construction differential subsidies under the Act These are

derived from our study of staff recommendations extensive testimony
and exhibits arguments of counsel and from our review of the find

ings of the Commission in this case Little administrative history is
available

Our estimate differs greatly from the estimate of our predecessor t

the Commission made in 1948 Where estimates are made at differ
ent times from different approaches with different sources ofmaterial
and in a large measure based on opinion and judgment closely identi
cal results cannot be expected This is perhaps best illustrated by the

following comparisons of some of the elements reviewed

Netherlandscost
on two ship basis

for

As estimated by U S Maritime
Commission 1948

As estimated on redetermination 1952

l
1ateriaL

nn h n n

Laboru h n 4 900 000 hours at 46 65 cents
perhour less 2 percent for
two ship basis

overhead
n At 50 percent of labor and

Profit m n A 7a
i1L

unun

9 842 875 n

2 240 133 3 763 000 hours at 40 cents
times 118 percent for pro
ductivity

1 120 066 At 130 percent of labor and

material
924 215 At 10 percenth n n

11 482 000
1 771 000

2 302 000

1 556 000

The staff of the Commission and the present staff were confronted
with the fundamental problems of properly evaluating foreign costs

with the handicapping knowledge that the sources of information di

vulged much of it if at all reluctantly and usually allOnymously We

encountered some difficulties in making recalculations after a con

siderable lapse of time but had the advantage of official publications
industrial indices and a wealth of new material as to conditions in

1948 which information was not in existence at the time of the Com

mission s computation in that year
F rom June 11 1940 until as late as July 25 1947 there existed
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statutory congressional recognition of the fact that war conditions

made reliable foreign construction costs virtually unobtainable

Between 1936 when the Act was passed and 1948 construction

differential subsidies for all but one newly constructed ship were gov
erned by special emergency legislation s

We believe the principle of parity underlying the Act is basically
sound but it is apparent that some ofthe prQcedures laid down in Title
V to achieve this principle while suited to the more or less static con

ditions and relationships that may have existed in 1936 are inadequate
today in light of changes and fluctuations of economic conditions
created by the ordinary passage of time and by VVorld War II

In planning for new vessels preparatory to entering into a subsidy
contract the operator and the Government must first consider the

general type size speed and characteristics of a ship to meet the

requirements of the particular trade National defense and prestige
values are additional considerations particularly important where

large passenger ships are concerned Section 211 of the Act among
other things directs the Commission in these considerations to deter
mine other facts and conditions that a prudent businessman would
consider when dealing with his own business It is clear then
thata forecast ofgeneral businessconditions and expected results from

operations must be carefully weighed by the Government and the

operator in determining what maximum capital operator s share

outlay a prudent businessman should make for the projected vessels
Without such a joint consideration we might find the Government
making its estimate of the proper capital outlay for the operator by
the comparison of United States and foreign shipbuilding costs and
the operator reaching his corresponding figure by an analysis of the
ceonomics competition and potentialities of his trade route Yet if
these two figures obtained from nonrelated bases should not be sub

stantially alike the project may fail of attainment Furthermore if
the Act is to accomplish the purposes for which it was designed in

cluding the important statutory aim that the United States must have

a merchant marine composed of the best equipped safest and most

suitable types of vessels it seems clear that the present uncertainties

and indefiniteness in the relations between the operator and the Gov

ernment such as have been e perienced in this case must be replaced
with a degree of certainty and definiteness as well as reasonable

promptness in defining what those relations shall be That corrective

measuresshouldbe considered wassuccinctly pointed out by the Hardy
Committee in its Recommendation 1 a of the Fourth Intermediate

Report when it stated

8PR 82 76th Congo extended from time to time
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Your subcommittee accepts the fact that the process of determining foreign
costs is a difficult and complex task perhaps impossible of accurate accomplish
ment At the same time it would seem extremely probable that considerably
more detailed data on the subject could be obtained than those upon which the
Maritime Commission relied

and recommended further that

Revision of thedifferential subsidy provision of the statute along clarifying and
practical lines would undoubtedly be helpful in dispelling some of theconfusion
now surrounding its administration

CONCLUSION

Being of the opinion that the foreign construction cost estimate
as presented by the staff wasprepared from the best information now

a vailable we adopt as our best estimate of the 1948 foreign cost of the

Ihdependence and COn8titution the figure which the staff has presented
As already stated this is 17 308 000 and indicates a construction
differential subsidy rate of 27 07 percent of 23 733 000 the base
domestic cost of each vessel

Chairman COCHRANE concurring
Iconcur in this report of the Board because it is based a upon

our interpretations of the applicable law made as closely to its letter
and in the light of the previous history of its administration as could
be done and b upon the information available meager though
it is even tnree years after the date of interest on the possible level
of construction costs in the selected foreign shipbuilding center of
combination passenger cargo ships

In reviewing this case sight must not be lost of the intense con

temporary interest of the then newly created Secretary of Defense
therein nor of the national interest in these ships as partial replace
ments for the serious losses in troop transports during the war and
the dire situation in the shipbuilding industry resulting from the

suspensions and cancellations of the Navy war building programs as

well as of the Maritime war buiiding programs Because of these

two factors there was an intense urgency to get the contracts placed
even at a time when foreign costs were experiencing inflations of such

degree that the value of foreign currency in the free market was

btrongly reduced although the official exchange was not devalued
until some 12 months later

The Act was drafted following the recovery from the depression
of 1933 and apparently envisaged an era of world wide economic

stability in which fair and reasonable estimates might be possible
4 F M B
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It did not I believ foresee a period of such violent adjustments
as have occurred sillCe 1940 and after the war The Congress itself

recognized this situation in extending through July 25 1947 its joint
resolution No 82 of the 76th Congress approved June 11 1940 es

tablishing the foreign shipbuilding costs existing prior to September
3 1939 i e prewar costs as the basis for computing construction

differential subsidies The President s Advisory Committee on the

Merchant Marine of which I was a member recognized in 1947 the

continuing instability and predicted the difficulty which has

developed
Estimating the cost of building a large ship of a new design is a

difficult job even by themanagement of the shipyard concerned which

over the years accumulates files of carefully analyzed data based on

its own methods of recording actual cost returns and upon the shrewd

use of quotations from various vendors of materials and parts
Moreover evidence from the source of most of the foreign informa

tion used in the present redetermination shows clearly that the Neth

erlands builders of a moderately large ocean going passenger cargo

ship completed in November 1949 missed the actual costs of that

ship widely even though they were building the ship to their own

plans
In the case in hand however it was expected that a fair and rea

sonable estimate of cost could be made of the construction of the

proposed vessel if it were Gonstructed under similar plans and speci
fications excluding national defense features in a foreign
shipbuilding center even though we only had to start with

the estimate of man hours of the American shipbuilder submitted

with hisbid and his estimates of the American unit costs ofmaterials

il a large number of items These items are not clearly defined

however nor of our own records In addition it was necessary to

apply to these values correction factors for currency devaluation as

between present quotations and August 1948 and to correct for the

estimated difference in inflation as between the date of the reestimate

and the 1948 date of the contract

This is one situation in which the duties of the chairman of the

Board in his dual capacity also as maritime administrator have

been exceedingly difficult Because of my ultimate responsibility of

sitting in review of the redetermination Iheld myself clear of the

preparation of the new estimate by the staff From the presentations
I made before the Board it is clear that the best data available to the

staff cannot be considered sufficiently complete in scope nor precise
in values to be a satisfying basis for a decision of the impol tanee

of the one which is now hinging on the result
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The spread of the bids received on January 31 1951 from ten 10

American shipyards for building ships of the new Mariner class in

blocks of five identical sister ships under conditions as nearly identi

cal as could be provided ran from 7 775 000 for each of five to

10 526 000 for each of five i e the high bid was 35 percent above

the low bid This spread wasdue in part to real differences in build

ing costs in various yards in part no doubt to the estimating Any
one of these bids would clearly qualify as a fair and reasonable esti

mate of the cost etc but the result in determining a construction

differential subsidy for another ship on these figures assuming they
were from a foreign yard would vary correspondingly

In short while the Act in section 502 b purports to present a

precise mathematical formula for determining the construction

differential subsidy for a new ship it actually presents a practical
impossibility from the administrative point of view

The amount of the subsidy is of course very important equally
to the Board and to the prospective steamship operator in planning
what kind of a ship the trade route in view can support Manifestly
the success of a new shIp will be strongly influenced by the degree in

which it surpasses the foreign flag competition on the run but only
or course within the over all trade potential of the route contemplated
It is even more important that once determined and made a matter

ofcontract the subsidy rate shall remain fixed

I recommend most earnestly in the interest of these two essential

objectives and to avoid a repetition of the grave difficulty which has

developed in the present case that the law be amended to permit a

predetermination from time to time of the subsidy rate which can be

approved objectively and free from specific application if possible
so that future contracts can be negotiated with confidence and prompt
ness and with fairness and reasonableness both to the Government

and to the prospective shipowner None of these critical elements of

satisfactory contract administration exists today Many thousands

ofdollars 4 years of time and many hours of deep study and concern

have produced in the case before us a result which is unsatisfactory
to all hands Unless a more businesslike and realistic method is

evolved it will be difficult to continue to build passenger ships under

the Act

FEBRUARY 25 1952

Sgd A J V ILLIAMS

Secretary
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No S47

AMERICAN EXPORT LINES INC REVIEW AND RRDETERMINATION OF THE

SALES PRICES OF THE INDEPENDENCE AND CONSTITUTION

Decided November 4 1952

Gerald B Brophy and Oarl S R01ve for American Export Lines
Inc

Francis T Greene for the Board

SUPPLEMENTARY REPORT OF THE BOARD

Our prior report in this matter dated February 20 1952 4
F M B 216 adopted as the 1948 estimated foreign construction cost

of the Independence and Oonstitution the estimate of 17 308 000 per
vessel based on a study of the best information then available to us

and our staff This estimated foreign cost made in 1952 was over

5 000 000 per ship higher than the estimate made by the Maritime
Commission in 1948 and indicated a construction differential subsidy
rate of 27 07 percent instead of 45 percent as originally found As

previously explained American Export Lines Inc Export agreed
to the redetermination and further agreed either to accept the re

determined price within a certain time limit and keep the ships at

that price or to reject the redetermined price and return the ships
The time limit for Export s definitive action has been extended al

though Export indicated that if forced to an immediate decision it

would have to reject the redetermined price In the meantime it
asked that the proceedings be reopened to consider additional evidence

some of which it has procured in the Netherlands

A prehearing conference with Export disclosed that the additional

evidence on foreign construction costs would come from a thoroughly
reliable source and would bear directly on the issues involved Some

of the witnesses officers employees or subcontractors of Wilton

Fijenoord Wilton a large and well established shipyard of Schie
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dam Netherlands indicated willingness to testify in the Netherlands

but because of their business responsibilities were unable to appear
in the United States Accordingly we arranged to hear their evi

dence abroad and this was accomplished between July 29 and August
8 1952 at Schiedam Other witnesses testifying principally as to

foreign exchange wereheard in Washington on September 10 and 11

1952 Export had sent to Wilton copies of the bidding plans and

specifications of the Independence and Oonstitution and Vilton s

estimators and subcontractors who testified before us studied these

and inspected the Oonstitution in Italy in March 1952 Wilton agreed
with Export to estimate the H 48 cost of constructing the two vessels

in its yard Export agreed to pay Wilton the actual cost of making
the estimate but no fee or profit This estimate in summary form

was submitted to us in Vashington in July showing Wilton s estimate

for one ship to be 41 306 403 Dutch florins with a 2 percent reduction

for a second ship
Vith Wilton s estimate in hand we visited tl e Wilton yard and

for the better part of 2 weeks interviewed Wilton s managing direc

tors Mr van Vest and 111 van Daalen the manager of the ship
building department and chief estimator Mr Vermaat their engi
neers estimators and subcontractors and examined the contracts

documents calculations which in detail supported the Vilton esti

mate Our proceedings were informal attended in addition to the

Board by representatives of the Board s staff representatives of the

State Department two representatives of the General Accounting
Office and representatives of Export All the Netherlands witnesses

spoke English fluently and we were impressed not only with their

complete knowledge and understanding of the subject matter but by
their clearly frank and very comprehensive responses to the questions
which we addressed to them regarding the basis for their estimate and

the breakdown of various elements that made up the total Our in

quiry of Wilton s methods of estimating and of building ships was

searching and their responses were most satisfactory in the details

which they disclosed freely We were indeed more than gratified at

the willingness of Wilton s chief executives to disclose to us matters

of business practice and policy which under usual circumstances might
have been withheld for business reasons

The facilities for a verbatim stenographic report were not available

Very full notes were kept however which were formalized into a

record of 93 pages Before we left the Netherlands this record was

reviewed by all parties attending the hearings and with minor cor

rections was found to be accurate

Before taking up the Wilton estimate in detail and questioning
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witnesses the Board went through the company s yard and plant
The company is one of the oldest and largest shipbuilding and repair
companies in the Netherlands and has a business history of almost 100

years The company has built and is building various war vessels and
also merchant vessels of all classes and in addition does extensive

repair work 1any vessels were in the yard when we visited it
Besides a hull construction department the yard has an engine build
ing department where both diesels and turbines are now being built
although turbine construction has only recently been resumed at the

plant The company s joiner department includes a furniture making
section and the yard s practice is to manufacture the furniture both
in wood and in metal for stater ooms and crew accommodations on

passenger ships but not for public rooms The latter are subcon
tracted as are ventilating heating refrigerating and electrical in
stallations Inthe areas of work usually subcontracted for by Wilton
the subcontractoi s furnished and explained to us their estimates for
the work they would have done on the ships The competence of the
Wilton yard and its management to construct vessels of the type of the

lndependenee and Oonstitution was established to our entire satisfac
tion The yard has recently completed the SE Rijndam and SS
Maasdam sisterships for the Holland America Line s North Atlantic

passenger service These vessels are somewhat smaller than the 0on

stitution and Independence being about 503 feet long 15 000 gross
tons with 8 500 s h p delivered from American built geared turbine

engines furnishing a speed of 16112 knots per hour These Nether
lands vessels are designed to carry about 800 passengers mostly in the
tourist class The accommodations are air conditioned throughout
We spent a day on the Maasdam during her trial run out of Rotterdam
and had an opportunity to see in operation this excellent product of the
Wilton yard

Wilton s officials explained that their esti ate as submitted was

a fair estimate of the cost of constructing the Independence and Oon
stitution in their yard in 1948 based on facts and prices now known
The senior director ofWilton was frank in admitting inability to say
whether that yard in 1948 would have been willing to enter into a

contract to build the two American ships at the submitted estimate
without provision for escalation to protect against rising labor and
material costs during construction He said hisyard might have done
so depending on considerations of business judgment such as the work
then in hand general desirability of passenger ship construction which
engages a larger proportion of the yard s facilities than cargo or

tankerconstruction customer relationships etc He said his company
would probably not have wanted to assume the risk of rising prices
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unless strong business considerations at the time made such a course

seem WIse

Itwasexplained that the yard s direct labor going into each item of

the estimate was carefully computed according to the yard s regular
practice when estimating on its own account and to this figure was

added 130 percent for overhead in all departments except the engineer
ing and m chinery department where 175 percent overhead rate was

used These it was explained are the yard s customary and only
overhead percentage rates for new commercial construction work

although different rates are used for naval construction and for repair
work Similarly the Wilton executives stated that 6 percent of the

cost of labor material and overhead is the rate used for risk and

profit on new commercial construction and that this same rate was

generally used by other Netherlands yards
It was also explained that direct labor was paid at an hourly rate

and to this was added incentive payor tariff These two items to

gether make the company s basic hourly rate all other items of labor

including designing engineering and drafting were included in over

head The average basic hourly rate including tariff used in

Wilton s estimate for 1948 was 115 florins per hour in all departments
except the machinery department where it was 120 florins per hour

These iabor rates used in the estimate were slightly higher than

actual rates paid in May 1948 as discussed hereinafter but were

deemed by Wilton to be fai1 and reasonable

The costs of materials going into the estimate were based on the

yard s actual 1948 purchase records so far as comparable items were

purchased in that year Failing 1948 purchases the cost of compar

able items purchased at a later date particularly in connection with

the construction of the RijndaJl and Maasdam were llsed and here

the later cost of materials was adjusted for price increases between

1948 and the year ofpurchase
We reviewed with the Wilton estimators and subcontractors the

computations going into each of the 12 subdivisions making up the

estimate In each case they substantiated from their records the

estimated cost of material and gave the estimated number of yard
hours required to do the work or make the installation In the case

of refrigeration work air conditioning work public rooms construc

tion and furnishing and electrical installation the subcontractor s

estimate included the subcontractors labor and to this was added the

cost of suchyard labor as wasconnected with the subcontractor s work

The detailed esthnate summarized under 12 subdivisions is as

follows
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Estimate based 1948

Subdivision Material Wage factor

Florins Florin8

3 794 725 4 552 700
1 196 070 609 500

284 800 265 000
5 567 500 1 828500

860 000 675 750
1520 800 251 750
1 786 360 5 300

332 000 10 600
396 000 2 650

3 160 800 26 500
950 000

19 849 055 8 228 250

9 010 000 1881 000

28 859 055 10 109 250
10 109 250

38 968 305
2 338 098

41 306 403

1 Hull steel

2 Hull outfiL
3 Carpenter s work

4 Joiner s ork

5 Plumber s work

6 Deck auxiliaries 1

7 Ventilating and
heating8 Kitchep andgalley

9 Refrigerating installation
10 Electrical equipment
11 Special items

Material totaL
12 Propelling machinery and auxiliaries

Material total
Wage factor

Total before profiL
Profit and risk 6 percent

Total

I Excluding side port cargo gear

Each subdivi ion was considered by us in turn and the basis of all

figures ofboth material and labor wereexamined and explained The

first schedule covering hull steel showed 10 500 metric tons of steel

required based on Wilton s experience for multiple deck passenger

ships This quantity estimate varied only 16 percent from the quan

tity estimate made by our staff The cost of the steel was estimated

at f267 85 per ton this being the basic contract price for 3 690 tons

ofBritish steel contracted for by Wilton in April 1948 for the tanker

Alitra The British price however was subject to adjustment for

changes in basic English steel prices between the date of contract and

the date of delivery in 1949 Documents submitted by Wilton showed

that the Afitra was under construction from January 1949 to Decem

ber 1949 and that the delivery price of this steel was actually f281

per ton The difference between the contract price of f267 85 and the

delivery price of f 281 was due to adjustment in the British price for

escalation Since wehold as will later be developed that the Wilton

estimate for this ship wasnot a fixed price estimate and that it must

thereforebe considered as an estimate subject to over all escalation
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we think it consistent to include the steel at the April 1948 contract

price rather than at the price after escalation thus avoiding double

escalation on the steel item The American bids for the ships were

based on April 1948 prices and American escalation on the Bethlehem
costs have been computed from that date

In our February report we used a price for hull steel of f325 per
metric ton which was obtained for us by Maritime s representative
in Europe who visited various Netherlands shipyards and reported
that that was an average cost Furthermore the official Nether lands

Government Industrial Report l1aandschrift gave the cost of ship
construction steel at Netherlands shipyards in 1948 as f324 97 per ton

which as we stated in our earlier report appeared to verify our rep
resentative s report However Vilton s executives explained that the

Maandschrift statistics were based on the price of all steel used in

shipyards including steel requiring quick delivery for repair work

as well as special and premium steel steel used for yard structures

and dry docks and steel used in naval construction These types they
explained are considerably more expensive than steel bought ahead

for new commercial construction where immediate delivery is not

important It appears that the actual cost of new construction steel

is a more accurate figure for our purpose than the average price of

shipyard steel including special and quick delivery steel The

time foi erecting all steel was estimated by Wilton at 110 man hours

per ton This was based on their past experience for passenger ships
They eXplained that this wasa higher figure than 8948 man hours per

ton required on tanker construction fitra built 1949 and a little

lower than 117 man hours per ton required on the Rijndam which was

a smaller passenger ship
The cost of the other hull steel items was eXplained by Vilton in

detail with the estimated weights and costper ton orkilo and the man

hours necessary for fabrication and installation Their estimate for

sternpost propeller brackets and rudder was found to be substantially
identical with the 1948 estimates of our staff In the case of sheet

nletal VVilton s estimate of the material cost was over 2 cents United

States currency a pound higher than our estimate The total Wilton
estimated cost of labor and material going into the hull steel schedule

amounted to 8 347 425 florins

The remaining 11 subdivisions of the estimate will not be considered

in this report with the same detail as the hull steel subdivision al

though each item going into the various subdivisions was scrutinized

by the Board and its experts and explained by Tilton s representa
tives Under subdivision 2 marked HULL OUTFIT were included esti

mated costs of derricks lifeboats davits and such heavy items as
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anchors and their chains and such light articles as compasses and other

nautical inventory The cost ofmost of theseJitems was derived from

purchase records for such items installed on the Rijndmn and the

1Ifaa8dan1 although the cost of underflooring installed on the steel

deck under the linoleum or other surface material and the cost of
heat and sound insulation wastaken from subcontractor s figures The

contract of the Wilton yard in acquiring lifeboat davits for the

Rij1Ula1n and Maasdmm showed careto obtain low prices by encourag
ing competition between British and Netherlands suppliers The costs

thus incurred in constructing the Netherlands ships were reflected in
Wilton s estimate submitted to us Due to incomplete bidding infor
mation furnished to them on lifeboats the Vilton estimate for this
item was based on steel and not aluminum construction as specified
and therefore requires adjustment upward

The items under subdivision 3 CARPENTIR wonK were not exten

sive covering the cost of Oregon pine and teak deck lumber and
the processing of this lumber into deck planks and deck margin planks
They also include the construction of wooden hatches hold ceilings
and wooden gratings throughout the ship

Next to the hull steel subdivision No 4 JOINEn S wonK involved

the greatest cost showing 5 567 500 floriils for material and 1828 500
florins for labor Under this subdivision was included the construc
tion of all public rooms and passenger and crew accommodations as

well as their furnishings Fireproof marinite for partitions was

specified This is a proprietary product of American manufacture

and Vilton estimates were based on 1048 quotations for this product
with transatlantic freight charges added vVilton s estimators se

lected typical cabins estimated the area and furnishings of each and

from these built up the cost of erecting and completely furnishing
all the sleeping accommodations on the ship The estimator s record
showed in detail the number of pieces of furniture in each room and
the cost of materials entering into each In all 690 000 hours of

joiner s work was included under tl is schedule for installations nlade

by Tilton In addition this schedule included the lump sum charge
of the subcontractor de Nijs for material and labor in installing and

furnishing the public rooms swimming pool and other areas not in

stalled by Wilton Mr de Nijs had decorated and furnished the

public rooms on the Rijnda1n and 111aasda1i 1J in 1950 52 and also a

large part of similar work on the Oslofj01 d constructed at another

yard in the Netherlands in 1948 and on the reconditioning of the

Nieww Amsterdam During the last 21 months Mr de Nijs showed

that he had completed 4 500 000 florins worth of ship joiner and deco

ratjng work He furnished worksheets showing the area of the floor
4 F M B



270 FEDEIRAL MARITIME BOARD

and cubic capacity of each of the public rooms on which his estimates

werebased

The largest single subdivision of the estimate was No 12 for

supplying and installing the PROPELLING MACHINERY AND AUXILIARIES

For this the material estimate was 9 010 000 florins with a labor cost

of 1881 000 florins The detailed estimate was explained by Mr

Sterkman the chief engineer of vVilton and also responsible for its

engineering estimating department Mr Sterkman eXplained that

his company had not in 1948 nor since the war constructed turbine

engines but in view of the requirement for four large engines for these

ships his company might well have undertaken the construction of

these turbines pointing out that Tilton had at the time of our visit to

the yard the construction of turbines for seven ships in their shops
Mr Sterkman stated that he was able to obtain from de Schelde ship
yards another large Dutch concern estimates which that yard made

in 1948 for the construction of turbines for a sistership for the Nieuw

A 1n8tel dam He said that his company would have made the tur

bines as cheaply as de Schelde because the Wilton shipyards were

in 111 Sterkman s opinion at least as efficient as the de Schelde yards
In any event the de Schelde 1948 bid was broken down and refigured
for turbines of the size required for the Independence and Oonstitu

tion The profit item in the de Schelde estimate waseliminated inas

lnuch as had Vilton constructed the turbines their profit on them

would have been included in the overall 6 percent charge on the cost

of the entire ship 111 Sterkman pointed out that his plant was not

equipped to build reduction gears which could have been obtained

cheaper and better in 1948 in England or Switzerland
111 Sterkman not only examined the plans and specifications of the

Independence and Oonstitution but inspected the latter and all esti

lnating was done with the requirements of high temperature and high
steam pressure set forth in the specifications and all in accordance

with the American Bureau of Shipping requirements The cost of

shafting was calculated from the weight and labor required Two

four blade bronze propellers were included and two spares at the

price of 60 000 florins each which the supplier Lips quoted for 1948

The specifications called for only one spare for each ship and this

has been taken into account in the computation hereinafter set forth

As to boilers 111 Sterkman supplied quotations from Stork the

Netherlands licensee of Babcock Vilcox for supplying boilers iden

tical to those on the Export ships at a price of 1500 000 florins per

ship Three competitive bids were obtained to establish the 1948

price of the burners for the boilers the lowest price for burners being
235 000 florins per ship Similarly Wilton s estimates for auxiliaries
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were examined and it was learned that Wilton planned to purchase
all auxiliaries from recognized manufacturers In part Wilton had
obtained the 1948 prices on these auxiliaries and in part the 1952

prices which were adJusted to give effect to the change in price level
between 1952 and 1948 Similarly the cost of generators and other

equipment connected with the engine room was presented with sup
porting figures showing careful estimate of the cost of material and
amount of labor necessary for installation

Subdivisions 5 and 11 showing PLUMBER S WORK and SPECIAL ITEMS

such as insurance classification and measurement scaffolding and

launching expenses docking and tugs and trial trips were explained
in detail

Subdivision 6 showing DECK AUXILIARIES 1 including steering en

gine windlasses winches capstans watertight doors and elevators
were explained and it appeared that most of this equ pment as well
as the equipment under subdivision 8 KITCHEN AND GALLEY was to be

purchased The contracts for similar equipment used in preparing the
estimate weresubmitted and explained by Wilton s representative In
the deck auxiliary schedule it was stated frankly that they were un

able to obtain costs for side portcargo gear and no figure was included
in their estimate for this item The Tilton estimate for elevators
was developed from the size and type of elevators installed in the

Rijndam designed to lift about 850 pounds whereas the Export ships
elevators had a capacity of 2 900 pounds Both the Wilton estimate
and the estimate ofour staff werebased on elevators made under Otis
Elevator Co license Wilton s total cost of elevators was 190 000
florins as against a considerably higher figure from our staff The
Wilton estimate requires adjustment upward to provide for side port
cargo gear equipment and an increase in the elevator figure

Some remaining comment is required upon subdivision 7 VENTILAT

ING AND HEATING and subdivision 9 REFRIGERATING INSTALLATION the
former including air conditioning machinery for passenger rooms

public spaces and crews quarters and the latter including refrigerat
ing machinery for cargo holds The estimate for this equipment
assumed it was to be supplied and installed by the firm of Gebr van

Swaay the Netherlands representative of the Carrier Corporation of
America Mr Sipkes of this firm explained his experience in air

conditioning other vessels built in Holland and supplied detailed 1948

prices on marine air conditioning machinery and equipment furnished
for the most part from the Carrier Corporation Mr Sipkes pointed
out that his calculations had been based on examination of plans and

1 W1lton s estimate covered four mOftopping Hit winches than were Bpecltied Adjust
ment accordingly will be made hereinafter
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pecifications and also an examination of both the Independenoe and
the Oonstitution while in Italian ports Added to the estimate of Mr
Sipkes firm for labor and lnaterial was an item of 10 percent for
subcontractor s profit Jfr Sipkes said that his firm could readily
have done the work on the two Export ships and in 1948 would have
welcomed a contract at the price which he quoted to Wilton and
eXplained to us

Similarly Jfr Nagelkerke supplied to lVilton an estimate for sup
plying and installing all the electrical equipment on the ship covered
by subdivision 10 111 Nagelkerke s over all figure was

FZorina
laterial 2 373 445

Labor and overhead 500 000
10 percent profit 287 345

Total 3 160 790

This subcontractor supplied detailed work sheets showing the cost
of switchboards transformers transmitters and cables and all neces

sary switches outlets and even the normal lighting fixtures where

specially decorative features were not required Te had the ad

vantage of the expert advice of lfr H F Harvey Jr the electrical

engineer of the Newport News Shipbuilding Dry Dock Co who

accoinpanied us to the Netherlands on a special services contract for
the particular purpose of checking into the equipment contemplated
by the vVilton estimate and the competence of the vVilton yard or

its subcontractors to install electrical equipment of a type and in a

manner to meet Americ m standards As Mr Nagelkerke explained
his estimate he was questioned in detail by lfr Harvey Mr

Nagelkerke satisfied Mr Harvey and through Mr Harvey satisfied
us that the equipment proposed to be installed under the Nagelkerk
subcontract as eXplained to us would meet the United States require
ments and standards Mr Nagelkerke explained and demonstrated
that he was entirely familiar with American and international
standards for electrical installations pointing out that he was a

member ofthe International Committee onRules for Marine Electrical
Installa tions

In summary it may be said that we felt that the estimates pre
sented by Wilton and its subcontractors were carefully prepared
Itwas stated that the staff of the Wilton rard devoted some 7 weeks
in preparing the general estimate and the subcontractors in turn

devoted several weeks to their respective estimates We discussed

with Wilton and the subcontractors the various items going into the

estimates and with increases for certain items i e the cost of
elevators lifeboats and side port cargo gear and reductions fo
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other items also noted i e one extra propeller and four topping
winches We are satisfied that the Wilton estimate subject to

certain adjustments to be referred to represents the fair and reason

able estimate of the base cost before giving effect to escalation of

constructing the two Export ships in the Wilton yard in 1948 It

has been pointed out already that this estimate is not greatly at vari

ance with the estimate presented by our staff prior to our February
1952 report but where the differences exist we believe that the Wilton
estimate is more to be relied upon because its estimates of cost both

of material and labor in substantially all instances were based upon
actual invoices and transaction prices Furthermore the persons

presenting the figures were not only working in the field of Nether

lands costs and practices with which they were intimately familiar

but were subject to questioning and cross questioning by us and our

experts who participated in the review Due to unusual circumstances

which may not again be repeated the information developed as a

result of our personal visit to the Netherlands is more reliable than

that heretofore gathered As we said at page 57 of our February
1952 report The staff of the former 1aritime Commission and the

present staff wereconfronted with the fundamental problems of prop

erly evaluating foreign costs with the handicapping knowledge that

the sources of information divulged much of it if at all reluctantly
and usually anonymously

The Wilton estimate made no deduction for the cost of the four

national defense features incorporated in the ship s plans fot which

the Government pays the entire costs ie increased speed additional

evaporator capacity additional generator capacity and ual engine
rooms all referred to in our February 1952 report Nor does the

Wilton bid take into consideration the cost of certain miscellaneous

items for the completed ship which are provided by the owner and

not by the shipyard such as bidding plans and specifications owner s

inspection interior decoration owner s outfitting of linen silver and

glassware etc referred to in our prior report Adjustments for these

items are considered hereafter

The information obtained at the Wilton yard showed clearly the

extra cost in florins for aluminum lifeboats and the deductions that

should be made for the propeller and topping winches improperly
included The figures which appear below do not correspond exactly
with those submitted by Wilton because those were bare figures of

the cost of labor and material without including general charges for

insurance and over all profit As stated above the Wilton estimate

did not include any figure for side port cargo gear and the elevator

estimate was admittedly low because the type size and speed of the
4 F dB



274 FEDEiRAL MARITIME BOARD

elevators and the number of decks and doors served were apparently
not completely taken into account For these two items we have
therefore reverted to our staff estimate of the Netherlands cost of
these items

Export has argued that additions should not be made to the Wilton
estimate except perhaps for the cost of the side port cargo gear
because of the fact that in a number of other areas Wilton s figures
were said to be on the generous side particularly in use of f115 per
hour instead of f10S per hour for yard labor also because the cost
of certain propeller brackets and rudders was based on a slightly
higher material cost per kilo than was paid by the yard for similar
items contemporaneously installed on the Rijndam and because the
electrical subcontractor s estimate was based on a slightly different
and presumably more costly method of installation than was required
by the specifications As to the hourly rate of labor the f115 rate
was consciouslyincluded by the Wilton estimators as fair and rea

sonable and we do not think it should be disturbed As to the other
items that are said to be on the high side there is no definite basis
in the record for making any deduction Where a definite basis
exists as in the case of the extra propeller and extra topping winches
we think the deductions are proper and we have given weight to them
The following table gives our revised fair and reasonable estimate of
the shipyard cost of constructing each of the two Export ships in the
Netherlands based on our studies at the Wilton shipyard all ex

pressed in Dutch florins

Wilton Fijenoord s estimate for a single ship f41 306 403
Adjustments to Wilton Fijenoord estimate

Add for lifeboats steel to alumi

num W F estimate of extra

cost
u

u f 8I 600
Add for side port cargo gear per

F M B 1952 estimate 456 490
1 Add for elevators difference F M

B estimate from W F estimate 503 300
f 1 041 390

Deduct for 1 extra propeller
2 Deduct for 4 topping winches

63 800
26 700

90 500

3 Net addition to W F estimate 950 890

4 Net W F estimate after adjustments 42 257 293
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5 Deduct for national defense features 3 06 percent I of 4 this

being the percentage of United States shipyard bid
23 415 000 represented by United States estimate for

national defense features 715 325
6 Net after national defense deductions
7 Deduct 1 percent for 2 ship estimate to cover 2 percent re

duction for second ship u

f 293 331
40 963 962

409 639

8 Net shipyard estimate for each of 2 ships 40 554 323

I 3 06 percent isthe ratioof estimated dollar cost of national defense features 715 325 to the Bethlehem

bid for the entire ship before escalation 23 415 000 Wilton 9id not estimate the cost of such features
and weare using the same percentage flgure for the purpose of calculating thecost in florins

As already indicated we have now heard additional testimony on

the question of foreign exchange Under section 502 a of the Mer
chant Marine Act 1936 the Act the sales price of the Oonstitution

and theIndependence by the Government to the purchaser must be at

a price corresponding to the estimated cost as determined by the Com
mission and under section 502 b The amount of the construction
differential subsidy may not exceed the excess of the bid of
the shipbuilder over the fair and reasonable estimate of cost
as determined by the Commission of the construction of theproposed
vessel if it were constructed in a foreign shipbuilding center

To redetermine the sales pric and make the necessary com

parison hetween the American cost and the foreign estimated cost

we must convert our estimate in florins so as to be expressed in dollars

Inour earlier report this conversion wasmade at the so called official
rate of 0 3775 without adjustment for disparity between the official

andso called free rate

Export takes the position that by reason of the additional evidence

now before us it is clear that such a conversion does not produce a

fair and reasonable comparison ofthe cost of constructing the ships in

the Netherlands and the United States Mr Slater president of

Export stated during the course of our August hearings in the
Netherlands

The price of money is just as important to a determination of the fair and

reasonable estimate of the cost of constructing these ships as the price of steel

or any other product used intheirconstruction

We said in our earlier report p 228

thewhole objective of Title V is to permit thepurchase of the American

ship by the American operator at the closest possible approximation to the actual
dollar price that it would have cost him had the ship been built foreign If

Export had actually contracted for these ships with a Netherlands shipyard
and would have had the opportunity to contract in dollars at an appreciable
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discount because of impending devaluation or had been able to provide for

progress payments to be made in guUde1s during the life of the construction

contmcts it would in fact have had the benefit of a substantial reduction in

dollar cost Consequently to the extent that devaluation could have been rea

sonably foreseen and turned to the advantage of a purchaser in Export s sup

posed position the Board in making its redetermination of the vessel sales prices

in 1951 may make adjustments to obtain the benefit of potential devaluation

which a prudent businessman would or should have made as of August 1948

Emphasis now supplied

In 1945 in the case of Barr v United States 324 U S 83 the

Supreme Court had occasion to consider whether the official or the

free rate ofexchange should be applied to the British valueof goods
imported into this country for the purpose of assessing ad valorem

duties under the Tariff Act of 1930 The Tariff Act required that the

value of the foreign currency should under applicable conditions be

the buying rate for cable transfers payable in the foreign currency

so to be converted and shall be determined by the Federal Reserve

Bank of New York and certified daily to the Secretary of the Treas

ury At the outbreak of the second World War the British Gov

ernment took over some control of dealings in foreign exchange and

designated certain authorized dealers in foreign currencies and pre

scribed that beginning Jal uary 8 1940 British pounds were to be

sold by them at the rate of 4 035 vVhen the goods were imported
in 1940 the Federal Reserve Bank certified to the Secretary of the

Treasury two rates for the pound sterling one the official rate at

4 035 and the other the free rate at 3475 The Customs assessed

duties at the official rate and this was set aside by the Court which

said page 90

Ve may assume that the dual or multiple exchange rates which have emerged
were not incontemplation when the 1930 Act was passed

At page 91

Congress could of course choose any standard of valuation for the purposes of

the assessment and collection of duties But Congress in this situation en

deavored to provide a flexible and realistic not an arbitrary standard

Tbe language of section 522 c read against the background of these statutes

indicates to us that Congress undertook to provide in each case the rate which

gives the closest MJproximaUon to the value indollars of the imported merchan

dise Emphasis supplied

At page 93

But this result is criticized on the ground that it interferes with the control

of foreign exchange which fiscal function has been entrusted to the Secretary

of the Treasury not to the Federal Reserve Bank of New York It hardly

need be pointed out in reply however that our decision like section 522 c

is concerned only with the assessment and collection of duties upon imports

through the use of a formula which Congress designed
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And at page 94

We think that the use of the official rate of exchange in assessing and collect

ing duties upon these imports transcended the authority of the collector and

of the Secretary and that the free rate of exchange certified by the Federal

Reserve Bank of New York should have been used

It appears from the opinion in the case cited that in 1940 British

pounds were quoted and were readily purchasable at the free rate

in the New York market But as to conditions in 1948 we said p
235 based on the only testimony before us at the time ofour earlier

report
In no case were we able to discover any conclusive evidence that substantial

business transactions were conducted in a manner which avoided the effect of

the various governmental regulations establishing official rates of exchange

The conclusion reached in our prior report to make the conversion

from florins to dollars at theofficial rate was thenecessary consequence
of the absence of substantial and convincing evidence before us at

that time justifying the use of any other rate The evidence now before
us clearly indicates that the former record was by no means complete
In fact we now have evidence indicating that substantial business

transactions with the Netherlands were conducted at other than the

so called official rate and that such transactions have involved ship
construction The evidence also makes it clear that the devaluation

of Netherlands currency was widely discussed and confidently fore

cast in this country well before August 1948

The unbalanced state of trade after World War II and the general
shortage of dollars at that time in European countries especially in

England and the Nether lands is a matter of common knowledge
In September 1949 both countries mentioned as well as several others

devalued their currencies in terms of dollars by about 30 percent
The florin before devaluation was officially quoted at 0 3775 after

devaluation at 0 2631 The record now before us consisting of many

official Netherlands Government press releases as well as the testi

mony of men experienced in foreign exchange transactions makes

clear several general conditions existing in August 1948 having a very
direct effect on foreign exchange values

First as stated above there existed in the Netherlands as in Europe
generally a serious dollar shortage The United States had granted
temporary economic aid to Europe for several years after the close

ofWorld War II and in 1948 Congress entered on a long term policy
of economic assistance to European countries including the Nether

lands under the Economic Cooperation Act of 1948 E C A In

deed as early as April 1948 the Netherlands Minister of Finance in
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a Government note on foreign exchange set forth an 8 point program
including Encouragement ofexport to the dollar area by every means

including a plan which will place a certain percentage of the profits
in foreign exchange at the disposal of exporters

Second there was at this time the widespread use of transferable

sterlillg credits as a medium of international exchange By transfer

able sterling is meant credit balances in pounds sterling with London
banks in the names of nationals of certain non British countries in

cluding G eece and the Netherlands Under British regulations effec

tive in 1948 these credits were freely transferable between nationals

of any country in the special group and were also t ansferable to the

account of British nationals as might be required for all purposes

including the payment of debts owing from these countries to British

creditors In August 1948 transferable sterling was bought and

sold in the leading financial centers of the world including New York

in very large quantities at prices that varied from day to day We

have records of quotations from actual transactions in transferable

sterling with quotations for every month from August 1948 through
devaluation in September 1949 During this period the prices ranged
from 3 33 to 3 04 per pound The going price of 3 33 on August
11 1948 was approximately 18 percent below the official United

States British exchangrnte for sterling of 4 0B Holders of Arneri
can dollars needing credi ts to pay ualances in fiorins in the Nether

lands were able to buy transferable sterling at the discount indicated

and to convert this into florins at the offici a 1 British Netherland

exchange rate thus saving substantially over the cost of converting
dollars into florins at the official United States Netherlands rate

In the case of a new export transaction involving the Netherlands

it is our understanding that this method would require the approval
of the Netherlands authorities ho controlled export licenses or per
mits for Netherlands products However it has been impossible for

us to determine what their specific decision might then have been re

garding the financing of a vessel transaction of this sort

Third there was all through 1948 and until September 1949 when

devaluation actually took place a general opinion among financial

experts of all countries that adjustments in currency exchange rates

were necessary and that such adjustments were not far off The Sec

retary of the Treasury of the United States acting in the capacity of

Chairman International Advisory Counsel on International Mone

tary and Financial Problems in a letter to Hon John Davis Lodge
dated February 10 1948 stated thatbefore currency rates of the mem

bersof the International Monetary Fund could be maintained at stable

levels from which the market rates of exchange would deviate only
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within a narrow margin there will undoubtedly have to be devalua

tions of some of the currencies of the countries involved in the Euro

peanRecovery Program 2

The International 10netary Fund in its report dated April 22 1948

to the Economic and Social Council of the United Nations of its study
on the problem of exchange rates included among its conclusions the

following
Exchange rates in a number of countries will have to be changed in the near

future because they are interfering with the flow of exports In some instances

a change in parity is overdue but has had to be delayed so that other measures

may be taken at the same time

It was a matter of common knowledge in the spring of 1948 that

devaluation of the Netherlands florin as well as the pound sterling to
which it was and is economically tied was a clear probability which

might well have occurred long prior to September 1949
As above stated the purpose of the Act is to permit the purchase of

an American builtship by an American operator at the closest approx
imation of the actual dollar price which the ship would cost had it
been built in a foreign yard This is our guiding principle in fixing
our fair and reasonable estimate of the foreign cost in dollars of the

ships here under consideration tVe are now in possession of evidence
which is convincing to us that a buyer with dollars in 1948 would have
been able to arrange for the construction of vessels such as the Oonsti
tution and the Independence in the Netherlands at a price in dollars

substantially below the price which would have been required if the
official dollar florin exchange rate in effect during August 1948 had

been applied
We base our conclusions in this regard upon the entire record in this

case including the testimony of 111 Fred Meer manager of the for

eign exchange department of Hayden Stone Co a well known pri
vate banking firnl established in 1892 which has for many years been

engaged as principal in foreign exchange transactions in New York
and the testimony of 111 Herbert Mann a London shipping expert
whose long standing relations with the Netherlands shipping ship
building and banking interests have been ofthe closest and whose firm
has represented Export since 1932 Our conclusions are also supported
by testimony of 111 1anuel J ulukundis an experienced shipowner
and operator as to actual ship tra nsactions which will be described in

I detail

2Quot d in 94 Oongressional Record part 9 80th Cong 2d sess A 1095 February 24
1948 and reported in the Wall Street Journal February 26 1948

a Reported in Wall Street Journal April SO 1948
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Mr Meer expressed the opinion that the Netherlands authorities
represented primarily by the Nederlandsche Bank would hav been

willing to agree in August 1948 to accept dollars for sufficient florins to
pay for the construction of the two hypothetical ships in a Netherlands
shipyard beginnjng August 1948 at a discount agreed to at the time
the construction contract wasmade of somewhere from 15 percent to
32 percent below the then existing official rate He felt this dis
count would have been granted because that bank was then offering
discounts of that order to obtain dollars for its sterling and other soft

currency His opinion was based upon exchange transactions either
participated in by his firm or the details ofwhich were known to him

involving substantial exports from the Netherlands to this country in
which discounts of the order referred to had in fact been obtained by
the American importers l r l1eer stated that he believed his firm

through its Netherlands connections would have been able to close such

an agreement with the Netherlands authorities for the construction of

ships in 1948
Mr Mann s opinion was to the same effect He pointed to many

reasons why a large ship construction contract would have aided the
Netherlands economy and would have provided strong inducements
for substantial exchange concessions from the Netherlands authorities
While Mr Mann stated that he was not able to reveal specific trans

actions effected during the period he was well aware of the circum i

stances under which they were arranged Mr Mann expressed the

opinion that in 1948 a discount between 10 percent and 25 percent
below official rates could have been obtained later estimated by
him at from 20 percent to 25 percent

111 Meer whose firm had between August 1948 and December 1951
the hypothetical period of construction of the two ships in the

Netherlands yard sold over 15 000 000 pounds sterling of trans
ferable credits also testified as to the actual cost of such credits in
United States dollars if purchased when the successive florin install

ment payments on the ships had become due These computations
however even though based on actual transactions in transferable
sterling do not take into consideration such conditions if any as the

Netherlands authorities might have imposed for its use in the Nether
lands for exportable ships

Of more weight than the opinion evidence referred to is the evi
dence presented to us of actual arrangements made by buyers from
the dollar area for the construction of ships in the Netherlands for
discount florins Mr Kulukundis whose offices are in New York
testified that he with certain associates entered into a contract for
the construction of a 24 000 d w t tanker by a leading Netherlands
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shipyaId This contract was received in evidence and provided for

payment of 50 percent of the florin contract price in installments

during construction and 50 percent upon delivery these timing pro
visions being tantamount to partial but substantial interest free financ

ing and unusually favorable to the purchaser More important was

the provision regarding exchange as follows

Payments to be made 50 percent in sterling and 50 percent in dollars The

rotation of tile currency to be at purchaser s option

That provision on its face is somewhat inconsistent with the con

tract purchase price expressed entirely in florins Mr Kulukundis

explained this to mean that 50 percent of the total florin price must
be derived from dollar exchange at the official rate and 50 percent
from sterling exchange He further explained that his negotiations
as to exchange as well as other matters were with the shipyard and
that he was told point blank that unless 50 percent of the cost was

provided by dollar exchange no export license would be forthcoming
He continued that the yard dealt vith its Government to obtain this

export license The permission in the contract to use sterling to pur
chase up to 50 percent of the Netherlands currency gave the purchaser
the benefit of an exchange discount Mr Kulukundis testified

t

r

Now in the circumstances we can go to the market and bu sterling llnd
this of course we had in mind when we made this contract that we would
be able to get the discount on the dollar I mean our dollar costs in bU 7ing the

sterling inthe open market sterling that would be transferable

The date of the Kulukundis contract was April 14 1951 well after
devaluation but even after devaluation British transferable sterling
credits were obtainable at a discount below the official rate of 2 80

per p und although the discount in 1951 was not nearly as great
as in 1948

Mr l ulukundis computed that his savings by reason of the exchange
discount on sterling will amount to about 5 or 6 percent of the entire
cost of the ship He also estimated additional saving of about 5 per
cent on the ship s cost due to use of dollar purchased florins for half
the ship s cost as well as an additional 21h to 3 percent due to th

delayed payment of the purchase price All the foregoing applied
of course to Mr Kulukundis 1951 contract He explained that the

saving from exchange discount would have been much greater in
1948 He said

The savings would have been much greater because then the price of the guilder
and sterliI1g for that matter was different The same mechanics worked then
The ultimate cost in dollars would have been by so much less because of the

cheaper price we would be getting in sterling
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Mr Kulukundis also referred to a contract made by a colleague of

his in 1950 for the construction of two tankers in a Dutch yard where

the entire price waspaid in florins derived from transferable sterling
exchange and even more generous credit terms arranged

The particulars of another ship construction contract made in early
1950 for the construction of two 4 000 ton freighters in the Nether

lands for Zim Israel Navigation Co Limited were also introduced in

evidence in a letter from the managing director of that company to Mr

Slater ofExport Itwasexplained
1 Our agreements for the building of two ships involved the payment during

building of 50 percent of the price indollars and 50 percent inflorins the latter

being provided by a group of Dutch Banks by way of loan secured by mortgage
As faras concerned the dollars we had to provide it was agreed that we should

receive a bonus and the amount of the bonus was fixed in advance It

amounted to 1496 percent over the official rate of exchange in relation to the

whole sum of dollars transferred by us The operation was carried out in this

way out of our first dollar remittance sufficient dollars were converted at the

free rate of exchange to produce the total bonus due to us the balaIlce of

our remittance and all subsequent remittances were converted at the official rate

of exchange

b As stated above 50 percent of the florins were obtained from dollar con

versions The rates of conversion were i official rate 3 795 florins per 1 and

ii free rate 6 308 florins per 14

lie

d The Dutch authorities agreed to the arrangement whereby the bonus was

granted for the dollar conversion and this of course played its part in inducing

us to build our ships inDutch shipyards

The evidence as to the existence of actual contracts permitting ship
purchasers even after the 1949 devaluation to pay dollars for the

ships in amounts substantially less than would have been required had

the shipyards florin prices been converted at the official rate of ex

change is substantial corroboration of the opinions of the experts that

similar and even more favorable arrangements could have been made

in 1948

Exchange concessions alone after devaluation on the contracts

which came to our attention ranged from 5 percent to 7 percent of the

entire cost of construction Additional concessions also obtained on

the same transactionshave already been referred to Vhat might have

been obtained in August 1948 is problematical with estimates running
on exchange alone from 10 percent to 32 percent As previously stated

transferable sterling available for transfer to the credit of Netherlands

These rates were In effect in early 1950 well after the September 1949 devaluation
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nationals and by them convertible into florins was purchasable in large
amounts in August 1948 at a discount of about 18 percent

From the foregoing we are convinced as already stated that as of

August 1948 substantial concessions from the official dollar florin ex

change rate could have been obtained and that no fair and reasonable
estimate of the cost of construction of the Export vessels in a Nether
lands yard can be reached without due regard to this fact The prac
tical difficulty that faces us 1S to determine what precise discoul1t would

give to the florin its fair and reasonable purchasing value for ships
constructed in the Netherlands in terms of the United States dollar

The evidence b fore us makes itclear that in August 1948 there were

such obvious varnings of impending devaluation that any prudent
businessman would have been aware of the folly of converting at once

his entire purchase price from dollars to florins at the official rate to

provide for progress payments needed over the succeeding 3 years
Under section 705 of the Act the determination must be made as

of the ate of the American construction contract August 1948
The estimates made to us of the discount that could have been obtained
from the official exchange rate at that time vary from 10 percent to
32 percent but for reasons already explained we are unable to con
clude from that evidence thatthe fair and reasonable figure is at either
extreme or halfway between

We believe that from the evidence of circumstances that have taken
place since 1948 we can determine with some precision what a fair
and reasonable estimate of the discount should then have been

The concessions obtainable in 1948 gave the basis for estimating the
true value of the florin and also gave a forecast in 1048 of a value
that would in due course be officially recognized By reference to
what actually occurred as will be hereafter explained we are able to

say that an allowance equal to a discount of 1912 percent from the
official August 1948 dollar exchange rate for florins to be used for ship
onstruction would have been conservative fair and reasonable and

would also have in 1948 produced the total number of florins for ship
onstruction purposes that the dollars would actually have produced

If converted when needed for progress payments
As to progress payments we find from the record that the usual

requirements of the Wilton yard on two ships such as we are here

onsidering if contracted for in that yard on August 11 1948 would
lave provided that 40 percentof the Netherlands price of the first ship
would have been payable before the September 1949 devaluation date
tnd 30 percent of the price of the second ship would thus have been

ayable before devaluation Taking both ships together an average
4 F M B



284 FEiDEiRAL MARITIME BOARD

of35 percent of their combined Netherlands price thus would have been
payable before devaluation and 65 percent after devaluation A pur
chaser with dollars by the useofusual exchange facilities and without
recourse to any special treatment would have been able to convert
35 percent of the total florin cost of the two ships at 0 3775 to the
florin and 65 percent at 0 2631 to the florin His actual dollar cost
of meeting the shipyard progress payments in the Netherlands of
each ship if averaged would therefore have been 12 293 638 repre
senting a discount of 1912 percent as shown below

1 The Netherlands estimate of f40 554 323 converted into dollars

at the August 1948 official rate of 0 3775 florins to thedollar

amounts to 15 309 257
2 35 percent of f40 554 323 at 0 3775 equals 5 358 240
3 65 percent of f 40 554 323 at 0 2631 equals 6 935 398

4 Netherlands estimate converted to dollars as re

quired to meet progress payrnents 12 293 638 12 293 638

5 Difference 1 minus 4 equals 3 015 619
6 Percentage 5 equals 1912 of 1

It thus appears that an allowance of 1912 percent frOlll the 1948
official exchange rate produces the number of dollars which would
have been required to meet the progress paynlents when they actually
would have become due andthus would in August 1948 have been a

fair and reasonable as well as an accurate estimate of the total num

ber of dollars needed to make the necessary progress payments to the
Netherlands yard The accuracy and hence the fairness of such an

estimate in August 1948 would have been supported by future events
Of course we are required to make our fair and reasonable estimate
of the foreign construction cost including the dollar cost of florins
as of the date of the construction contract but as developed below

we are not now limited to evidence then available
As already stated we have accepted basically the estimate of the

1948 florin cost of the vessels from the Wilton yard based on facts
and prices now known In many details this 1948 florin cost wa

based on records indices and other evidence ntt in existence in 1948
when and insofar as such evidence was relevant to disclose the cost a

of 1948 Similarly we believe it is entirely proper and in this caSE

necessary to use such evidence as is now in existence to assist us in

determining the extent of the difference between the 1948 official dollal
value of ship purchasing florins and their real value It is clear thai
to make a fair and reasonable redetermination in 1952 of a deter

mination made in 1948 without the use of such evidence would bE
unrealistic in the extreme By the use of the recorded actua1 chang
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in official exchange rates after 1948 we are able tofix a fair and reason

able estimate of the realistic dollar value of florins in 1948

The after the fact evidence which we have thus used was of course

not available to the Commission in 1948 nor will similar evidence be

available to us in making original estimates in the future What on

sideration if any may be given to the whole problem of foreign
currency in cases requiring our original determination of construc

tion differential subsidy rates will depend upon the f cts and evidence

available when the cases are presented
We conclude therefore that the fair and reasonable estimate of the

base foreign shipyard cost before escalation of each of these vessels

less national defense features as of August 1948 was 12 293 638

Wilton supplied no figure as to the Netherlands cost of the follow

ing miscellaneous items already mentioned We have taken the esti

mated foreign construction cost of these items from our staff estimate

exhibit 23 B wherein the Netherlands estimated costs were con

verted to dollars at the 1948 official rate 1 florin equals 0 3775

a Bidding plans and specifications 100 250

b In pection 15 350
c Interior decorator 122 75

d Owners
outfiL

560 000

798 350

Export argues that the cost of the owner s outfit on the ship item

d above should be one half he American cost of 560 000 In

support of its position Export has forwarded to us since the
hearings

a table showing the 1952 Belgian prices of certain glassware and table

linen and the 1952 American cost of the same items A comparison
of the 1952 figures shows the Belgian cost to be approximately one

half the American cost The Belgian cost is supported by two letters

of Gimble Brothers Brussels indicating the present Belgian prices
and a statement of Export s counsel as to the current American costs

From these Export argues that the foreign estimated cost of its en

tire owner s outfit is not over 50 percent ofwhat Export actually paid
However the information supplied to us by the staff showed that the

cost of this outfit in theforeign market in 1948 was substantially 100

percent of the American cost and we should also point out that the

total cost to Export of glassware and silverware is not quite one third

of the total spent for owner s outfit We have no possible basis to

assume that the ratio on other items ofowner s outfit would be the same

as the ratio on silver and linen and even as to these items we are not

in a position to be governed by the unsupported statements in letters

which are so much at variance with the information developed by our
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staff As stated above however the dollar estimates were taken from

florins converted at the 1948 official rate If however the same real

istic value had been given to the florin cost of these items which we

have used for converting Netherlands shipyard costs instead of the

1948 official value their dollar cost would have shown the same 191h

percent reduction It can be argued that some of these items could

have been timed as to the date of purchase and the exchange rate that

should apply The same rate for all of these items as for the ship as

a whole is fair Accordingly these items will be included in our

estimate of foreign construction cost at 642 672 to reflect this

consideration
There remains the question of the cost of extras and escalation to

be added to the base sale price Under the original contract of sale

to Export the base sale price was subject to adjustment for increases

or decreases for extras and for escalation Export in that contract

agreed to pay a percentage of these additional costs based on the

ratio between the Commission s estimate of foreign cost and the

Bethlehem bid subject to escalation

It will be recalled that Bethlehem submitted two bids for the con

struction of these ships a the price of 23 415 000 subject to escala

tion and b an alternative price of 26 113 000 not subject to escala

tion Export argues that any estimate of the foreign construction

cost which we make based on the Wilton estimate should when on

verted to dollars be compared with the Bethlehem fixed price bid and

not the Bethlehem bid subject to escalation Export makes this argu
ment on the ground that the Wilton witnesses testified that any esti

mate prepared by their staff as was done for us in this case was

never raised by the company directors but was often lowered in order

to get a contract Export made this argument in spite of testimony
of the directors of the Vilton yard that they were unable to say

whether their yard in 1948 would have been willing to enter into a

contract to build the two ships at the submitted estimate without

provision for escalation already referred to This last mentioned

testimony is inconsistent with a conclusion that the vVilton estimate

would necessarily have been reduced by the directors and is only con

sistent with a conclusion that it might have been reduced in terms of

a basic bid but might also have been increased by the addition of an

escalation clause Under the circumstances we believe that the Wil

ton estimate which we are using for our guidance for foreign shipyard
costs must be compared with the Bethlehem bid subject to escalation

The cost of extras chargeable against the Independence is 576 834

and the cost of extras chargeable against the Oonstitution is 630 765

The escalation for labor and material so far chargeable against the
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Independence is 1 455 0005 and so far chargeable against the Oonsti
tution is 2 140 000 5

The following computation may now be made for each ship
Bethlehem bid subject to escalation 23 415 000
Less national defense features exhibit 23 B 715 325

Bethlehem net bid

Reestimated foreign shipyard construction cost less national

defense features base sale price to Export
Ratio foreign cost to U S cosL percent
Rate of subSidy do

22 699 675

12 293 638
54 16

45 84

Independence Constitution

Foreign shipyard cost 8 12 293 638 8 12 293 638
Foreign cost miscellaneous items 642 672 642 672 ISubtotal f12 936 310 f 12 936 310
Export s share United States cost of extras 54 16

percent 312 413 341 622

Export s share United States cost escalation 54 16

percent 788 028 1 159 024

Sales price to Export 14 036 751 14 436 956
8 This figure corresponds with the Commission s L948 base price of lo1 956 285
1 This figure corresponds with our base price including miscellaneous items of 17 308 000

set forth in Our report of February 20 19 52

8These figures ma be adjusted to conform with escalation as finally determined

CONCLUSION

We accordingly modify the conclusions set forth in our report
dated February 20 1952 and for the reasons herein explained adopt
as the fair and reasonable estimate of the foreign construction costs
of the Independence and Oonstitution together with Export s share of

extras and escalation to date the following
Independence 14 036 751

oonstitution 14 436 956

Sgd A J WILLIAMS

Secretary
Adm E L Cochrane USN Ret prior to his resignation as

chairman Federal Maritime Board on October 1 1952 participated
in thehearings before the Federal Maritime Board and in the deliber
ations of the Board Subsequent to that date Admiral Cochrane has

furnished very valuable advice and assistance to the Board in arriv

ing at its conclusions and whilenot participating in the final decision

he has advised the Board that he concurs therein

tl

6The figures for escalation may be subject to further adjustment
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No S41

THE OCEANIC STEAMSHIP COMPANy AppLICATION FOR OPERATING

DIFFERENTIAL SUBSIDY FOR MARINE PHOENIX TRADE ROUTE 27

SubmittedJune 1 1953 D ecidedJune16 1953

Application of The Oceanic Steamship Company for operating differential sub

sidy for the SS Marine Phoenia on Trade Route No 27 from January 1947
to August 1948 denied because the necessary statutory findings under section

601 a of the Merchant Marine Act 1936 have not been and cannot now

be made

Alvin J Rockwell and Brobeck Phleger H alison for The

1
1

Oceanic Steamship Company
John H Dougherty for the Board

REPORT OF THE BOARD

On September 28 1951 we entered into a modified contract with

The Oceanic Steamship Company Oceanic by which we agreed to

grant an operating differential subsidy for a freight service on Trade

Route No 27 between United States Pacific coast ports and ports in

Australia and New Zealand The contract made pursuant to statu

tory findings provided for from 10 to 13 subsidized freighter sailings
a year and was retroactive to January 1 1947 The contract among

other things reserved the question of subsidy for the austerity pas

senger ship jJ arine Phoenix for later determination under article 1 11

f which provided
The Operator hereby agrees that it will accept and be finally bound by the ulti

mate decision of the Board as to whether any operating differential subsidy pay

ments shall be made with respect to Operator s prior operation of the chartered

Vessel SS Marine Phoenia in the Australian service on Trade Route 27

Oceanic frankly states that it claims no contractual commitment from

the Government for a subsidy for the vessel but urges that the vessel
288 4 F M B



THE OCEANIC STEAMSHIP CO SUBSIDY MARINE PHOENIX 289

was operated by Oceanic with the expectation that subsidy would be

allowed For an understanding of the situation some background
statement is necessary

The first operating differential subsidy agreement was Jlade with

Oceanic in December 1937 and covered the operation on this route of

two large combination passenger and freight vessels theMariposa and

Jrjonterey This operation continued until 1942 when the service was

suspended and the vessels were taken over by the Government for war

service In the latter half of 1946 the vessels were redelivered to

Oceanic and were put into a shipyard for restoration and moderniz3
tion looking to their return to service on the route

Meanwhile in May 1946 the 11aritime Commission the Commis
sion released its report on essential foreign trade routes which recom

mended that Trade Route No 27 should include 1 a passenger and

freight service requiring two special passenger cargo type vessels and
2 a separate freight service requiring certain approved type freight

ers In December 1946 and again in October 1947 the Commission
made the necessary findings approving the subsidy application of

Oceanic for the freight service No such findings or approvals were

made with respect to any combination passenger and freight vess 13
on the route Oceanic has since January 1947 operated its freighter
service upon the assurance derived from the Commission s action

althollgh as stated above no formal subsidy contract was entered into
until September 1951

Appreciating that there was need for passenger service on the route
and realizing that the Mariposa and Alonterey would not be ready
for a year or so Oceanic applied to the War Shipping Administra
tion in 1946 for authority to operate Government vessels in the passen
ger service under general agency This was refused because of th
Administration s policy to restore all shipping operations to private
operation as promptly as possible Oceanic then applied to charter
a Government vessel and in December 1946 secured the Marine
Phoenix which was then put into the passenger service on the route

The Marine Phoenix is a C4type vessel used as a troopship during
the war on which certain minimum postwar alterations were made
to enable her better to carry commercial passengers This vessel is
similar in type to the Marine Lynx and Marine Adder chartered to

the American President Lines at about the same time which were

referred to in America President Lines Ltd Subsidy Route t

4 F 11 B 51 The Marine Phoeniw carried a very limited amount

of cargo and had space for approximately 550 passengers in rooms

for 6 to 12 occupants and in large dormitory areas holding as many
as 80 passengers The accommodations were austere and in no way
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comparable to the accommodations offered on the Mariposa and

Afonterey prior to the war Up to her last return voyage in August
1948 she carried her fullpassenger capacity but in her operation with

out subsidy Oceanic lost on six round voyages in 1947 a total of

approximately 168 000 and on five round voyages in 1948 a total of

approximately 128 000

Oceanic contends that its operation of the j1arine Phoenix was per
formed in accordance with all requirements necessary to qualify for

subsidy and that for this reason it incurred certain expenses which

it might otherwise have avoided At one time in the middle of 1947

Oceanic requested authority from the Commission to withdraw the

Alaline Phoenix from Trade Route No 27 service for two special
trips to the Hawaiian Islands for its affiliate Matson Navigation
Company The request for some reason referred to withdrawing a ves

sel from the subsidized service to Australia and the Government s

reply also refers to the effective operating differential subsidy agree
ment As indicated above there was no subsidy agreement then

overing the Marine Phoenix and no determinationby the Commission

that any would be approved Nevertheless Oceanic points to this

correspondence as an indication that both the company and the

Government considered that the vessel was being operated with the

expectation thatshe would eventually receive subsidy
During the period of the MaJine Phoenix s operation there were

three foreign flag operators carrying some passengers on the route

The Carpenter Line operated two combination vessels having a ca

pacity of 48 passengers each and the P A D Line had among its

vessels one in this trade with a capacity for 20 passengers The

foreign flag passenger carryings amounted to about 4 9 percent of

the total in 1947 and 7 8 percent in 1948 On the other hand foreign
flag vessels carried 67 5 percent of the cargo on the route in 1947 and

56 percent of the cargo in thefirst 6 months of 1948

In March 1948 Oceanic wrote to the Commission advising that the

reconversion of the Mariposa and lJfonterey had to be stopped and

future disposition of the vessels was uncertain Oceanic pointed out

that operation of the Marine Phoenix had not been profitable and

that the Governments of Australia and New Zealand were imposing
stringent restrictions on travel in order to conserve exchange It

continued
The makeshift character of accommodations with which the Phoeni0 is

equipped do not justify any increase in fare while the fixed expenses of opera

tion resistany tendency to decline

The company accordingly advised that it would terminate the charter

for the vessel on May 4 1948 At the request of the Australian Gov
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ernment however Oceanic agreed to operate the vessel for two addi

tional voyages and in August 1948 again wrote the Commission

advising that the charter of the Marine PhoeniOJ was being termi

nated at the conclusion ofher then voyage and said

The accommodations furnished on this vessel are of an emergency type and

cannot attract passengers in competition with accommodations on a regular

passenger liner such as the A01anfJi operated by the Canadian Australasian

Iine whieh is returning to service this month after two years reconversion in

an Australian yard

The Aorangi mentioned in this letter had been reconverted after

the war and was put into operation in August 1948 under the Aus

tralian flag Oceanic recognized that she would offer facilities quite
superior to those available on the Marine Phoenix and would make

it difficult for the jfarine Phoenix to get any passenger business The

Aorangi continued to render passenger service on this routeuntil May
1953

Section 601 a of the Merchant arine Act 1936 provides
among other things that no application for operating differential

subsidy shall be approved unless a determination is made that 1

the operation of the vessel or vessels involved is required to meet

foreign flag competition and to promote the foreign commerce of the

United States and 2 the applicant owns or can and will build or

purchase a vessel or vessels of the size type speed and number and

with the proper equipment required to enable him to operate and

maintain the service in such manner as may be necessary to meet com

petitive conditions and to promote the foreign commerce These

determinations have never been made by either the Commission or

by us with respect to any postwar operation of a passenger freight
Service by Oceanic

Oceanic urges however that while the Maline Phoenix was not a

suitable passenger vessel for the route it was at the time it was put
into service the best equipped safest and most suitable vessel then

available and that we should therefore make the necessary statutory
findings vVe cannot find that the operation of the Marine Phoenix

was required to meet foreign flag competition and to promote the

foreign commerce of the United States This vessel was placed into

service as a temporary measure to meet an emergency situation and

as we pointed out in American President Lines Ltd Subsidy Route

29 supra vessels of the type of the Marine Phoenix are not suitable

for the transportation of commercial passengers Ve are also unable

to make the finding that Oceanic owns or can and will build or pur
chase a vessel or vessels of the required size type speed and number

Oceanic voluntarily discontinued the operation of the Marine Plwe
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niX as soon as the Aorangi began operations Admittedly the frJarine
PhoeniX was unable to meet the competitive conditions which that

foreign flag vessel created Oceanic has made no showing of its abil

ity or willingness to acquire a suitable passenger vessel or vessels and

to operate and maintain the service in such a manner as is necessary
to meet competitive conditions

For the reasons set forth above the application of Oceanic for

subsidy on theMarine PhoeniX must be denied

By theBoard

Sgd A J VVILLIAlIS

Secretary
4 F M B
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No 717

PHILIP R CONSOLO
V

GRACE LINE INC

Submitted May 21 1953 Decided June 23 1953

Respondent found to be a common carrier of bananas from Ecuador to United

States Atlantic ports and its method of contracting all of its refrigerated
space to three shippers to the exclusion of complainant found to be unjustly
discriminato y in violation of sections 14 and 16 of the Shipping Act 1916

George F Galland and Robert N Kharasch for complainant
Parker McOollester and John R Mahoney for respondent
Roscoe H Hupper Burton H White and Harold B Finn appear

ing specially
Joseph A Klausner for the Board

REPORT OF THE BOARD

By THE BOARD

Exceptions to the examiner s recommended decision were filed by
respondent and the matter was argued orally before the Vice Chair
man Our findings and conclusions agree generally with those rec

ommended by the examiner Exceptions and recommended findings
not discussed in this report nor reflected in our findings or conclusions
have been given consideration and found not justified

Complainant is engaged in the business of shipping bananas from
Ecuador and Caribbean areas to the United States Respondent op
erates subsidized freighter and combination ship services on Trade
Route No 2 including service from Ecuador to the United States
The complaint alleges that respondent has excluded complainant from
the Ecuadorian banana trade by refusing to allot him refrigerated
space on respondent s vessels The complaint further alleges that
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this refrigerated space has been and continues to be fully committed
under long term contracts to three other banana shippers and that

respondent s refusal to carry complainant s bananas while carrying
bananas for others is an unjust discrimination in violation of sections
14 15 and 16 of the Shipping Act 1916 hereinafter sometimes
referred to as the Act a violation of the conference agreement
covering this trade to which respondent is a member a violation of
the Sherman Anti Trust Act and a violation of section 601 b of

the Merchant Marine Act 1936 Respondent claims that it is a con

tract carrier and not a common carrier of bananas in this trade al

though it admits being a common carrier in other respects
Complainant demands an order requiring that respondent allot to

him 40 000 cubic feet per week of refrigerated space and pay him

reparation The question of reparation has been deferred

The examiner found respondent to be a common carrier of bananas

from Ecuador to United States Atlantic ports and he found respond
ent s method ofcontracting all of its refrigerated space to threebanana

shippers under long term contracts to the exclusion of complainant
to be in violation of sections 14 15 and 16 of the Act The examiner

recommended that respondent should be required to rearrange its

contractual commitments with other banana shippers and to allot
to complainant the space requested for a period of one year IIe found

that the record failed to sustain a violation of the Sherman Anti

Trust Act and the allegation of a violation of section 601 b of

the Merchant Marine Act 1936 was stricken by him upon respond
ent s motion since no exceptions were taken to us on these latter

rulings only the alleged violations of the Shipping Act will require
further discussion

The primary issue now before us is whether respondent is legally
authorized to enter into private contracts committing its available

refrigerated space for indefinite periods in the future to the exclusion

ofcomplainant
We make the following findings of fact

1 Respondent s corporate charter authorizes it generally to en

gage in the shipping business and to enter into agreements of every
kind

2 Respondent operates on Trade Route No 2 northbound and

southbound between New York and North Atlantic ports and the

west coast of South America including ports in Chile Peru and

Ecuador Respondent operates six combination passenger freight ves

sels on a weekly service and three freight vessels on a fortnightly serv

ice all making calls northbound at one or more ports in Ecuador
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Each or respondent s vessels on the route has in addition to space ror

general cargo rerrigerated compartments suitable ror carrying ba
nanas The combination vessels have six compartments or approxi
mately 20 000 cubic reet capacity each and the rreighters have rour

compartments or approximately 23 000 cubic reet capacity each Re

spondent is the only United States fiag operator offering a regular
common carrier berth service on the route There are a number or

competitive roreign lines or which the Chilean Line advertising 15

sailings a year with refrigerated space is the most important Re

spondent has held itself out as a common carrier on this route in the

transportation or passengers general cargo and rerrigerated cargo
both northbound and southbound but respondent contends that it has
not held itselr out as and is not a common carrier or bananas north
bound rrom Ecuador to the United States

3 Respondent holds an operating differential subsidy contract cov

ering all or its vessels on the route Respondent has also received cer

tain construction subsidies ror vessels it operates on the route Re

spondent in its applications ror construction and operating subsidies
under the Merchant Marine Act 1936 represented that it was an

established operator on Trade Route No 2 calling at several ports in
Ecuador that it provided regular service and that homeward cargo
to New York consisted largely or such cargo as copper coffee produce
and bananas The subsidy contracts recite that the vessels to be sub
sidized are or the type required to enable the operator to meet com

petitive conditions and to promote foreign commerce of the United
States The operating subsidy contract provides that respondent will
make a specified number of sailings on the Trade Route No 2 berth
service and it obligates respondent to obtain our approval before en

tering into any agreement applicable to the subsidized route which

provides for any pooling allotting of sailings traffic or area or

which restricts or attempts to restrict the volume scope frequency
or coverage of any such subsidized service No approval for any
commitments of respondent s refrigerated space has been obtained

4 Respondent is a party to two conrerence agreements on the route

both approved by us or our predecessors Agreement No 3302 covers

northbound commerce from Colombia and Ecuador to the Unitecl

States which respondent signed as a common carried by water The

members of that conference agree not to discriminate unj ustly against
any shipper or consignee Respondent contends that since bananas

are considered a specialty they do not come within the scope of this

conference agreement Respondent is also a member of Conference
Agreement No 7890 covering northbound cargo from Chile and Peru
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to the United States Both conferences have authority to fix trans

Iportation rates
5 Under the Ecuadorian Conference No 3302 the tariff to U S

Atlantic ports shows the following items

Fruits fresh undet refrigeration subject to special arrangements of in

dividual carriers

General Cargo N O S nototherwise specified

The conference tariff also publishes specific rates for fruit with
or without refrigeration from Ecuador to Panama Canal ports on

Trade Route No 2 The tariff issued by the Chile and Peru Confer
ence No 7890 not applicable ot course to transportation of
bananas from Ecuador but nevertheless on the same trade route pro
vides tariffs for refrigerator fresh fruits followed by specification of
various types of fruits such as apples but not including bananas and
an item of fresh fruits N O S and also refrigerator cargo
N O S Bananas are not imported from Chile or Peru but re

spondent s ships operating southbound on Trade Route No 2 carry
bananas from Ecuador to Chile on a contract basis with no specific
amount of space reserved the shippers receiving notice of space avail
able 12 days before ship s arrival at the banana loading port The
movement consists primarily of rejects and very little moves under

refrigeration
6 Respondent s bill of lading applicable to cargo from Ecuador in

dicates that respondent will carry green fruits and other refrigerator
cargo but stipulates that to obtain refrigeration the shipper must re

quest such service in writing The bill of lading also states that the

ship is not equipped to carry live animals birds or fish and the car

rier does not hold itself out as prepared to transport them

7 Respondent carries Chilean fruit under refrigeration north
bound as a common carrier Like bananas this fruit is perishable
but it can be temporarily stored at port of origin in shoreside refrig
erated facilities if shipping space is lacking and it can be carried
mixed as to types in the same compartment Respondent makes pre
liminary inquiry as far in advance as possible to nscertain how much
Chilean fruit will move and makes advance bookings both of such
fruit and general cargo

8 In one case but not on this route respondent shipped pipe in

practically full shiploads on a common carrier basis on a forward

booking contract extending over a period of9months
9 There are various special requirements for the carriage of

bananas Bananas are cut when green and begin to ripen immedi

ately and must be loaded in the vessels refrigerated compartments
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Iwithin 2 to 4 days after cutting They are highly perishable and

unlike Chilean fruits for instance cannot be stored under refrigera
tion at the port of origin if shut out Bananas give off a gas particu
larly riper bananas and those of poor quality and condition which

will hasten the ripening of other bananas stowed in the same com

partment Bananas in different conditions require different refrig
eration Hence it is desirable to stow in the same compartment
bananas of uniform grade quality and condition Once stowed they
must be kept under rigid te1Ilperature control instructions for which

are given by the shipper Banana stems stowed in the same compart
ment are separated by lots placed in individual bins where they are

braced and held upright so as to distribute the weight It is possible
for banana shipments of two or more shippers to be carried in the

same compartment if they are of unifom grade and condition This

may involve risk of claims however if one lot is damaged due to the

ripening of other lots Moreover such mingling in the same com

partment may caUlSe delay and confusion at port of discharge where

bananas are placed directly in trucks or rail cars In any event it

has been the custom of respondent to allot a single compartment to

no more than one banana shipper
10 The inception of special contracts for shipping bananas from

Ecuador resulted from the desire of respondent in the early 1930 s to

utilize more fully its northbound refrigerated space Respondent
was advised by engineers of United Fruit Company to make extensive

alterations in the refrigeration facilities on its combination vessels

After making such alterations respondent signed a contract with

United Fruit giving that company the exclusive use of the improved
refrigerated space for a 6 year period from April 1934 This con

tractual relation has continued except during the war the present
contract expiring in July 1954 In April 1947 United Fruit released

to respondent one compartment on each combination ship subject to

recall by United Fruit on 60 days notice This released compart
ment was then connuitted by respondent to one I B Joselow sub

ject to cancellation on 60 days notice The commitment with Joselow

has been from time to time extended most recently under a 2 year con

tract ending July 1954 In 1948 when the three freighters were

placed in the trade their refrigerated compartments were committed

to Joselow under contracts which now run until July 5 1953 Jose

low assigned his rights to the space on the freighters to Cia Frutera

Sud Americana which agreed to purchase bananas from Joselow or a

company controlled by him In 1949 respondent added two addi

tional compartments to each of its combination vessels and cOffilnitted

these directly to Cia Frutera under contracts which now run to June
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30 1954 These space contracts impose on the shipper the obligation
to pay a minimum amount for the space whether used or not to pay

freight on outturn weight to load stow and unload to furnish

refrigeration instructions and to release certain space for the seasonal

movement or Chilean fruit Bills of lading are issued but these are

subject to the terms of the space contracts Respondent has the right
to cancel all except United Fruit s contracts upon 60 120 days notice

and United Fruit has the right to suspend shipments on 30 days notice

11 Complainant has been engaged in the banana business some

times with his brother Charles R Consolo until just prior to the hear

ing in this proceeding in January 1952 He imported bananas from

Ecuador to Florida in 1944 or 1945 using chartered corvettes but re

frigeration equipment on these ships broke down on several occasions
and their use was discontinu d Being unable to obtain other space

from Ecuador at satisfactory rates he imported bananas from the

Caribbean area until early 1952 Complainant testified that Ecuador

is the only open market in which independents like himself can pur

chase bananas suitable for sale in this country in any quantity Com

plainant and his brother Charles R Consolo under different corporate
names made a series of requests for space from respondent for the

carriage of bananas from Eucador to the United States by phone
letter and through intermediaries beginning in 1947 up to 1951 when

the complaint was filed Complainant never called at respondent s

New York office personally but did ask for an appointment and was

told that there was no need for an appointment because there was no

space available Respondent advised Charles Consolo in 1947 by letter

that they were unable to offer space but that in the event of a change
we will be pleased to get in touch with you One month before the

filing of the complaint complainant s attorney notified respondent that

Consolo required 40 00050 000 feet of refrigerated space per sailing
and requested a fair and prompt allotment of space for the shipment
of bananas from Guayaquil Ecuador to the east coast of the United

States Respondent replied that all space was committed under con

tracts with vadous shippers the first contract to expire August 1952

and said that if complainant so desired respondent would get in touch

with him prior to the contract expiration so that respondent could give
consideration to any contractual proposal which complainant wished

to make along with similar proposals from others After this proceed
ing started complainant s attorney on April 11 1952 again wrote re

spondent for advice as to how complainant should proceed to get space

Respondent offered no advice and a month later complainant made an

offer in writing for 40 000 cubic feet per week of refrigerated space for

bananas from Ecuador to New York at 35 per ton and this offer was
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declined by respondent No comparison can be made between the rate

of 35 a ton proposed by complainant and the rates accorded to the

present contract shippers since respondent has refused to produce the

rates in their contracts notwithstanding that it wasdirected to do so by
subpena from theexaminer

12 Complainant testified that he had ability to buy from Ecuador

10 000 stems of bananas weekly requiring 40 000 cubic feet of space
and thatgrowers and agents in Ecuador had offered to sell him bananas

in ample quantities but that before arranging to buy or sell bananas

he would need some assurance ofcontinuity of space He testified that

if he could obtain assurance of space from respondent he would be

willing to pay an agreed amount whether he used the space or not

Complainant testified that he had not made and could not make any
commitments to buy bananas because of lack of transportation

DISCUSSION

As above stated respondent admits that it operates combination

vessels and freighters generally as common carriers on Trade Route

No 2 between Ecuador and the United States but denies that it has in

the past or present held itself out as a common carrier to carry bananas

to the United States It argues that its banana contracts are private
arrangements and beyond the reach of the Act and Ollr jurisdiction
Complainant argues that the record shows that respondent has held it

self out as a common carrier of bananas as well as other commodities

and that in any event even an express denial of such holding out by
respondent as to a single commodity is under the circumstances inef

fective to give it the status of a private carrier of snch commodity
Complainant contends that if a common carrier may by its own decla

ration exclude some commodities from common carriage status itwill

in this manner be able to discriminate unfairly between shippers and
avoid common carrier regulations under the Act

Complainant argues that the following circumstances show that

respondent actually holds itself out as a common carrier of bananas

in the trade a respondent s corporate charter authorizes it to en

gage in a common carrier shipping business b respondent s com

mon carrier membership in conferences which are authorized to fix

rates and are given protection under section 15 of the Act c the con

ference tariffs to which respondent is a party which provide for the

carriage of fresh fruit under refrigeration between Ecuador and the

United States and which also provide for certain handling charges
for bananas when carried to the west coast of the United States d

respondent s bill of lading provisions denying any holding out to

carry certain commodities live animals etc but making no such
4 F M B
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We are aware of the cases which hold that a carrier may be a com

mon carrier and a private carrier at the same time provided different

vessels are used In Tlansp by Mendez 00 Inc bet1veen U S

and Puerto Rico 2 U S IC 717 721 1944 the Maritime Com
mission said

A carrier may be both a common and a contract carrier not however on

one vessel on the same voyage

Separate vessel operation was also presumably the case in Puerto

Rican Rates 2 U S M C 117 126 1939 We are also awareof cases

where the capacity of a ship or other facility is divided between two

or three contract shippers without any holding out to carry for all

persons indifferently New York Marine 00 v Buffalo Barge T01ving
Oorp 2 U S M C 216 1939 American Range Lines Inc Oon

tract Oarrier Application 260 I C C 362 1944 Union Sulphur 00

Inc Oontract Oarrier Application 260 I C C 749 1946 We find

it unnecessary in this proceeding to consider the requirements as to

proprietary cargo of the carrier transported on its o vn common car

rier vessels where its common carrier obligations toward the shipping
public are respected

The rule that a carrier which holds out its vessel or other facility
to the public generally as a common carrier may not make special
arrangements for transportation on the same vessel has been an

nounced by the Maritime Commission in the Mendez case supra and

also in Agreements 6 10 etc 2 U S M C 166 1939 where the

Commission disapproved an agre ment permitting a carrier to trans

port paper for a dominant shipper at one rate and for other shippers
on the same vessel at adifferent rate The Commission said at p 170

It is contended that no provision of the law permits us to condemn dual opera

tion as a common and as a contract carrier on the same vessel on the same

voyage and that even if such power does exist this case is not one where it

should be exercised Suffice it to say that although section 16 of the Shipping

Act 1916 does notapply to contract carriers in the coastwise trade nevertheless

where a carrier subject to our jurisdiction attempts to operate in the above

described manner we may order the removal of any violation of that section

resulting from the operation of the contract portion Compare West Bound

Intercoastal Rates to Vancouver 1 U S M C 770 773 774 Ve find that the

facts of this case do result in undue preference and prejudice and consequently

agreement 6210C will not be approved See Southern Pacific Tenninal Co v

1 G G 219 U S 498 Coastwise will be required to remove the violation thus

found to exist

In The Oity of Dwnkirk 10 F 2d 609 S D N Y 1925 a carrier of

cocoanut oil attempteel to avoid liability for loss on the ground of a

special exculpatory provision in its contract of carriage which would

not have been permitted to a common carrier The court holdinob
4 F M B
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that the vessel was a common carrier as to the cocoanut oil and that

the terms of the special agreement were invalid said page 611

I see no ground whatever forholding on the eVIdence that the vessel was other

than a common carrier The case is very different from a casewhere the whole

vessel is chartered The City of Dunkirk was a general ship taking cargo at

various points from various shippers and issuing bills of lading to the several

shippers

In Gage Y Tirrell 9 Allen 299 1864 common carrier liability was

imposed on a vessel in spite of special contract provisions with the

shipper and in that case the Supreme Judicial Court ofMassachusetts

said at page 302

The ship was therefore a general ship that is she was employed in the trans

portation of merchandise for persons generally This fact is decisive of the

character of the contract into which the parties entered and of the nature of

the liability which the defendants assumed under it They were common

carriers

InHubert v Public Service Commission 118 Pa Super 128 1935

the court said

We have no disagreement with decisions holding that the same person may

be engaged in one line of business as a common carrier and in another line of

business as a private carri r Our own cases recognize this But we

refuse to extend or apply this ruling to the use of the same facilities at the same

time inboth common carrier and private carrier transportation

In Heuer Truck Lines v Brownlee 239 Iowa 267 1948 the court

said

The same facilities cannot be used at the same time in both common carrier

and private carrier transportation

See also Waterman v Stockholms 3 U S M C 131 1949 where

a carrier accepted fruit of certain shippers but declined fruit ofother

shippers claiming it was a private carrier as to fruit This argument
was rejected and the carrier held to be a common carrier as to all

Respondent argues that the distinctions between common carriers

and private carriers set out in the judicial decisions relate to common

carrier liability for loss and damage to cargo and are not applicable
to a regulatory proceeding of the instant type We believe that Con

gress in adoptingthe common law definition of common carriers for

use in the Act adopted that definition from the cases that then existed

and that the judicial definition of the term common carrier is the

one which we are required to observe Respondent argues that the

decisions of the Commission in the Mendez case supra and in Agree
ments 6 10 etc supra are not binding in this case because the type

ofdiscrimination which there existed could not exist here Respond
ent points out that in both of those cases the carrier attempted to act
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both as a common carrier and a private carrier for the same commodity
on the same vessel and that the difference in rates which the carrier

charged created in those cases clear discrimination Respondent con

tends that in this case such discrimination does not exist because its

vessels carried no bananas to the United States except those carried

under special contract But this is not a valid distinction In the

eases cited the discrimination arose because of a difference in rate

whereas here the discrimination arises because of the acceptance of

cargo from one shipper and exclusion of cargo from another In

both cases the common carrier s duty to treat all shippers alike was

vi olated

Respondent further contends that it in no event violated any com

mon carrier duty because complainant in fact never offered any
bananas for shipment It is clear that after the positive statements

of respondent that it would provide no space the tendering of bananas

by complainant would have been a futile and idle act and under the

circumstances was legally unnecessary Atlantic Coast Line v

Geraty 166 Fed 10 C C A 4th 1908

Finally respondent argues thllLt the problems peculiar to the banana

trade demonstrate that it is sui generis and that it is impossible for

respondent to hold its service out to the public because the special
circumstances require the carriage of bananas under private contract

The needs of particular shippers however will never justify an un

just discrimination where available space is insufficient to meet the

demands of all Where as here compartments for bananas are at a

premium some reasonable arrangement for booking considerably in

advance of shipment would appear to be reasonable similar to ad

vance booking of passenger staterooms where the demand exceeds the

supply or similar to the advance booking conducted by respondent
in the carriage of bananas from Ecuador to Chile and in the carriage
of northbound Chilean fruit As pointed out by respondent if more

goods are tendered for transportation than the carrier s facilities can

accommodate a common carrier must apportion its facilities ratably
among all shippers desiring them Penn R R Co v Puritan Coal

Co 237 U S 121 1915 The carrier may not satisfy one shipper
in full thereby disqualifying itself from meeting the demands of

others
We find that there is no justification for respondent s continuous

renewal of space contracts with other banana shippers to the exclu

sion of complainant noris there anything inherent in the shipment of

bananas which precludes respondent from offering its space on equi
table terms which would take fair account of the necessities of the

commerce and the needs of individual shippers Complainant has
4 F M B
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repeatedly demanded refrigerated space over a period of years and

respondent has refused these demands The record shows that com

plainant s demand for 40 000 cubic feet of refrigerator space per
week was made in good faith to meet his legitimate business

requirements
CONCLUSIONS

On the basis of the facts adduced in the record we conclude that

the contracts under which the present banana shippers have been

favored by respondent constitute unjust discrimination in violation

of sections 14 4 and 16 of the Act Under the circumstances no

determination is necessary under section 15 of the Act Respondent
will be required to cancel its private contracts for the carriage of

bananas from Ecuador to the United States and to prorate available

space under forward booking arrangements reasonable for the banana

trade These arrangements necessarily will be made on terms of

equality as to rates and conditions and may be made for periods not

exceeding six months in advance which we find to be the limit of

reasonableness for forward booking under these circumstances Such

forward booking arrangements may be subject to renewal or modifi

cation reasonably in advance of expiration in the light of changing
demands and conditions Because of the past benefits derived by the

present banana shippers by the use of space assigned to them as the

result of the unjust discrimination against complainant heretofore

mentioned the present shippers shall be deferred in the assignment
of space by respondent for the first booking period so as to permit
the assignment of 40 000 cubic feet per week to complainant for that

period The booking of suitable space for subsequent booking periods
shall be made ratably among bona fide applicants on usual common

carrier principles
Although this decision does not turn on respondent s operating

differential subsidy contract we believe that the contract clearly

contemplates a berth service operation The clause of that contract

already mentioned by which respondent has bound itself not to enter

into any agreement restricting the coverage of its subsidized services

without our permission certainly places some limitation upon any

conversion of a subsidized service from a common carrier operation
to a private or contract carrier operation

No order will be entered at this time Within 30 days after the

serving of this report complainant may submit an appropriate order

on matters other than reparation for our approval after 7 days ad

vance service upon respondent Hearing on the question of repara

tion willbe set by the examiner

Sgd A J WILLIAMS
Secretary
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ORDER

At a Session of the FEDERAL MARITIME BOARD held at its

office in Washington D C on the 3d day of September A D 1953

No 717

PHILIP R CONSOLO
v

GRACE LINE INC

No order having been submitted for our approval pursuant to per
mission granted in our report ofJune 23 1953 and the followingd cu

ments having since that date been filed in this case

a Petition ofCompania FruteraSud Americana to intervene
b Petition of Irving B Joselow to intervene

c Petition ofcomplainant objecting to our finding that a pe
riod not exceeding six months be the limit of reasonableness for

forward booking and asking to take additional evidence relative

thereto also setting forth advice that United Fruit Company one

of respondent s banana shippers mentioned in the report had

surrendered all its space on respondent s ships and that complain
ant and respondent had thereupon entered into two contracts

assuring to complainant sufficient space to meet all its needs for
banana shipments such contracts running for two years from

July 15 1953 and being subject to termination at such time as

any order entered in this proceeding in accordance withour report
ofJune 23 1953 should becomefinal

d Notice of complainant that it had released respondent
from all liability for reparation claimed in this proceeding

e Petition of respondent 1 consenting to the taking of

additional evidence relative to the duration of a proper booking
period 2 asking that our report of June 23 1953 be reconsid

ered alleging error in our fiqding that respondent was a common

carrier or in the alternative asking that thereportbe withdrawn

f Reply of counsel for the Board to complainant s petition
c recommending 1 that this proceeding be discontinued with
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out final order on the ground that all aspects of the controversy
between the parties have been terminated by their agreements and
2 that the Board undertake a separate investigation as to the

lawfulness of respondent s space contracts referred to in com

plainant s petition c

g Reply of counsel for complainant to recommendation of
Board counsel that an investigation be made as to the lawfulness
ofrespondent s space contracts and

It appearing That the complaint filed in this proceeding has been
satisfied and that there is no longer any matter in controversy between
the parties and that there is no occasion for further proceedings in
this case

Itis ordered That the petitions above mentioned a b c and
e be and the same are hereby denied and

It is further ordered That this proceeding be and it is hereby dis
continued and

It is fwrther ordered That the papers in the case be referred to the
Maritime Administrator for his information and for such action as

he may deem appropriate in connection with the administration of

respondent s operating differential subsidy contract pursuant to Reor

ganization Plan No 21 of 1950

By theBoard

Sgd A J WnLIAMS

Secretary
4 F M B
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No 834

BLOOlIFIELD STEAMSHIP COMPANy ApPLICATION FOR OPERATING

DIFFERENTIAL SUBSIDY ON TRADE ROUTE No 13 SERVICE 1 AND

TRADE ROUTE No 21 SERVICE 5

Submitted April 24 1953 Deoided June 30 1953

An operating differential subsidy with respect to vessels to be operated by
Bloomfield Steamship Company on both Trade Route No 13 Service 1 and

Trade Route No 21 Service 5 would involve service which would be in addi

tion to existing services within the meaning of section 605 c of the Merchant

Marine Act 1936
l he service already provided by vessels of United States registry on both Trade

Route No 13 Service 1 and Trade Route No 21 Service 5 is inadequate and

in the accomplishment of the purposes and policies of the Act additional

vessels should be operated thereon

The provisions of section 605 c of the Act do not interpose a bar to the grant

ing to applicant of an operating differential subsidy contract covering the

operation of cargo vessels on Trade Route No 13 Service 1 and Trade Route

No 21 Service 5

All further questions with respect to the application for operating differential

subsidy are expressly resened for future determination

Pa tl D Page J7 George A B ttle7 and Alalcolm R Wilkey for

Bloomfield Steamship Company
Joseph ill Ra tlt Odelll 01nineJS andlV7ight i 011 O V for Lykes

Bros Steamship Co Inc SteTling F Sto tden1ni1 e J1 for Vater

man Steamship Corporation and Nuel D Belnap and Richard J

IIaTdy for Jordan River Line Inc and others interveners

Alax E HalpeTn Joseph A lausne1 and Edwa1 d Aptake1 for the

Board
REPOHT OF THE BOARD

Exceptions to the recommended decision of the examiner were filed

by interveners and the matter was argued orally before us Our

See Repol t of Board on Reargument 4 F M B349
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findings are in substantial agreement with those of the examiner

Exceptions and requested findings not discussed in this report nor re

flected in our findings or con lusions have been given consideration
and are overruled

This is a proceeding under section 605 c of the Merchant Marine

Act 1936 the Act concernipg the application of Bloomfield Steam

ship Company Bloomfield for operating differential subsidy for the

operation of freight vessels on Trade ROute No 13 Service 1 and

frade Route No 21 Service 5 Lykes Bros Steamship Co Inc

Lykes intervened opposing the application with r pect to both

routes vVaterman Steamship Corporation Waterman interveqed

opposing only as to operations on Trade Route No 21 Service 5

Our pr sent determinations are confined to the single issue of

whether section 605 c of the Act interposes a bar to our approval of

an operating differential supsidy contract with applicant covering
either or both of the routes presently involved Section 605 c

provides in part as follows

1 No contract shall be made under this title with respect to a vessel to be

operated on a service route or line se ved by citizens of the United States

Which would be in addition to the existing service or services unless the Com
mission shall determine after proper hearing of all parties that the service al

ready provided by vessels of United States registry in such service route or

line is inadequate and that in the accomplishment of the purposes and policy
of this Act additional vessels should be operated thereon and

2 no contract shall be made with respect to a vessel operated or to be opQrated
in a service route or line served by two or more citizens of the United States

with vessels of United States registry if the Commission shall determine the ef

fect of such a contract would be to give undue advantage or be unduly prejudicial
as between citizens of the United States in theoperation of vessels incompetitivp

service route S o line unless following public earing dye notice of which

shali be given to each line serving the route the Com ission shall find that it

is necessary to enter into such contract in order to prOVide adequate service by

yessels of United States registry Paragraphing supplied

The first partof this section pr vid s that no contract shall be made

ith an applicant for a service which would be in addition to the

existing service unless the existing United States flag service on the

route is inadequate and unless the purposes and policy of the Act

require additional vessels The second part of the section applies if

the effect of making a contract with an applicaht would be to give
lindue advantage or would be unduly prejudicial as between citizens

f the United States competing on the route and interposes a bar

unlea subsidy is necessary to provide adequate United tates flag
serVIce

The examiner has found that applicant s services on both routes

as proposed for subsidy would be in addition to e isting se vices
4 F M E
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thereon that existing United States flag service on each route was

inadequate and that the policy and purposes of the Act require addi

tional United States flag vessels He stated that it was not shown

that the effect of a contract with applicant would be to give undue

advantage or be unduly prejudicial as between citizens of the United
States

No exceptions were filed to the finding of the examiner that appli
cant s proposed services on both routes would be in addition to exist

ing services thereon In connection with this issue a brief state

ment of Bloomfield s past operations on the routes is desirable

Bloomfield purchased five Victory type and three Liberty type ves

sels and began operations on both routes in 1951 On Trade Route

No 13 although Bloomfield made 11 sailings from three Gulf ports
between April 7 1951 and August 8 1952 carrying bulk grain and
cotton outbound and a small amount of beet pulp homebound

there was no regularity of sailings 7 of the 11 vessels carried full

cargoes of grain and in all only three export shippers were served

On Trade Route No 215 Bloomfield made 19 sailings between Octo
ber 17 1951 and August 30 1952 and on all but one of these sailings
over 8 000 tons of either bulk grain or bulk sulphur was carried leav

ing little space for other shipments On the other hand applicant s

proposed services or both routes if a subsidy is granted would have

to be substantially superior to his past operations in the type of ves

sels regularly employed the extent of service offered the regularity
and frequency of sailings the port coverage at origin and destination

and the availability of service to the general public We agree with

the examiner s finding on the statutory issue of the existing service

we shall therefore proceed to consider the evidence presented as it

bears on the other statutory issues taking up each route separately

TRADE ROUTE NO 13 SERVICE 1

Trade Route No 13 Service 1 covers freighter service generally
between United States Gulf ports and the Mediterranean area

Lykes operating a subsidized service on this route intervened in

opposition to the application States Marine Corporation and
Isthmian Steamship Company also operate United States flag berth
services on the route without subsidy but neither of these operators

1The itinerary is described in the Report of the United States Maritime Commission 0tIl

Essential Foreign Trade Routes 1949 as follows

Between a United States Gnlf port orports and aport or ports in Spain and or Portugal
and orthe Mediterranean and or the Black Sea with theprivilege of call1ng at Casablanca

Spanish Morocco and at ports in the United States South Atlantic south of Norfolk and
at ports in the West Indies and Mexico
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intervened at any stage of the proceeding Waterman initiated a

liner service on the route in 1948 but discontinued it in 1950 shortly
after the outbreak of Korean hostilities Waterman does not oppose
a subsidy to applicant on Trade Route No 13

During the five prewar years 1986 to 1940 inclusive the aggregate
volume ofexports moving overTrade Route No 13 including exports
from privilege ports in the South Atlantic area was approximately
600 000 tons per year the volume of imports ranged from 89 000

tons in 1937 to 27 000 tons in 1940 Italy was the major destination
ror exports followed in order by France Spain and Greece During
this period cotton petroleum products phosphate scrap iron and

sulphur were the major commodities exported on liner vessels
In the postwar years the export movement from the Gulf alone

over this route has increased more than ronrroJd Imports are of

only minor significance in the over all picture Our consideration may
therefore be directed to the export movement which is by far the

predominant movement on the route

The following Bureau or Census statisticsintroduced by Lykes
show the postwar export movement or goods transported by both liner

llnd tramps on the route from the Gulf with a breakdown between
liner type and tramp type commodities and United States flag par

ticipation in this total movement

TIBLE A 13

I 1 CO dltit lIex

port5car
Tolal cx I ried

bY

IpGrt tons tUled
I Liner tvI t Percent

I mmp
h cot

Stales

1
J 1

J nt

1948 I 2 740 rrO 7Rt 1 29 1 fl5f1 000 71 71

I H H H H Hgz i

Yrar

COll1mo lities such as grain sulphur coal phosphate rock a nd oil
seed which to a large extent llo e in bulk on tramp vessels have been

rererred to by Lykes as tramp type commodities Other items
are referred to by Lykes as liner type cOlnnodities It is sig
nificant that much tramp type cargo l110yes on lincrs as llllcJells al d
filler cargo Exports from the pri ilege South Athmtic ports of
caU not included in the above statisties have been small as compared
with the total exports on the route ranging from a high or 10 5

2Census statistks exclude militcuy and in transit algocs which arC included in

Maritime Administr ltion statistic ft fprcl to ju the eXaminer nport
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percent of the total on the route in 1947 to a low of 2 3 percent in 1950

and 4 6 percent in 1951

It is evident that the great increase in exports postwar is in large
part the result of our foreign aid programs and the concomitant

exportation of relief and rehabilit tion cargoes This movement has

involved great quantities of tramp type commodities carried on both

liners and tramps
The principal liner type commodities which have moved outbound

during the postwar years are cotton petroleum products wheat flour

and cargo NOS With the exception of wheat flour all of these

commodities moved in substantial volume in the prewar years The

large movement of wheat flour has been postwar phenomenon and

it h 18 been mostly financed by United States fllllLls

The principal tramp type commodities during the years from 1948

to 1951 have been grains sulphur andphosphate rock The movement

of grains has been the most substanti ll averaging over 1 200 000 tons

for each year The movements of sulphur and phosphate rock al

though not entirely uniform for each year have averaged approxi
nmtely 100 000 tons for each commodity There was an extremely
heavy movement of coal during 1941 and 1948 but this commodity
has now ceased to move

Italy has continued its historic position of being the predominant
receiver of United States exports to the Meditellanean area but

France and Spajn have been passed by Greece Yugoslavia Turkey
and Levantine countries which we1 e of minor plewar imporbnee
have become the destinations of very substantial tl aflk mO 8ments

During the years from 1948 to 1951 hEel participation in the total

Tmde Honte No 13 export movement from the Gulf and United
States flag plllticipation therein as shown by census statistics were

as follows

TABLE B 13

i t ii I
1950

un 2 15 OOIl I195L u 1 2 388 000
I

Liner c1rryings by conlJnJd Iexports
I carried
I hy

I United

l Nnt
TraIll

Plfcent
Statt

tYPl flag
per

l
cent 3

8iJ1 uno

II
2Si II1 148 000 i t OOO eo 47 OnO 40 G7

875 UOO Ii 512 WIO 9 wa 000 41

I
54

810 000 45 000 55 31 5 000 45 46

Totll
Yl ar exports

tons

Lilf

carryillg
tUllS Lincr

1

3 Mantlm Administration figuns silo sli htly diflerlnt pcrCt IlLagcof lineI lfl ings by United Sti LeS

ilag vessels is follows 1950 57 1 percent 1951 4UperClmt
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Itshould be noted that from 1948 to 1951 the tramp type commodities

carried on liner vessels show a steady increase percentagewise from

32 percent to 45 percent
Lykes is the only subsidized United States operator on either of the

routes presently involved This carrier owns and operates a fleet

of 54 vessels 51 C type and 3 Victory type Under the terms of

its operating differential subsidy contract Lykes operates six sub

sidized berth services out of the Gulf and it may use its vessels

interchangeably on the several services Its contract provides for a

minimum of 24 and a maximum of 48 sailings annually on Trade
Route No 13 Lykes is the principal operator in this trade Its

postwar sailings on the route may be summarized as follows

TABLE C 13

Ownedvessels

Year Chartered
Nonsub

vc ssel
Subsidized sidized

1947 38 3 72
1948 48 61
1949000 39 32
1950 40 2

1951 32 5 14

Total

113
109

71
42
51

The record shows that there were abnormal movements on both
Trade Routes Nos 13 and 215 in postwar years due to the necessity
of cargoes for feeding and rehabilitating the peoples of Europe and
the Mediterranean area and later due to Korean Indian grain and

European coal programs Lykes met these abnormal needs by char

tering Government vessels and after the abnormal needs were met it
returned to its traditional policy of using only its owned ships In

each of the postwar years Lykes has performed substantially more

than the minimum 24 berthsailings with owned ships on Trade Route

No 13 required under its contract and has sailed substantially full
on all its outbound voyages

The other two United States flag berth operators on this route

States Marine and Isthmian did not intervene The complete post

The sixsubsidi d bertq services of Lykes provide for minimum andmaximum sailings as follows

Line Trade route Minimum Maximum

Am
m w 19 CaribbClm n u h n n nh h 76 108

B l w 21 4 United Kingdom west coast h n

100 146B L 21 5 Continent
u

C 13 Meditcrranean n 24 48
D 22 Orient n h

n n 20 24
E IfjB South Africa unnnhn

n nnn 8 13
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war traffic statistics for each operator are consequently not available
in this record States Marine owns 20 vessels 5 02 s 5 Victorys
and 10 Libertys and for operation on this and other routes habitually
charters many privately owned vessels Itoperates in a number of
trades and has maintained a service on Trade Route No 13 since
1947 It ordinarily operates on the outbound portion of the route

only States Marine operations on Trade Route No 13 for the years
1948 1950 and 1951 are shown in the following table

TABLE D 13

Cargo
Total Owned Charteredsailings

Commercial MUltary

1948
n n n mnn 11 u a n 8 90 559 3 600

195IL u 30 12 18 144 292 50 531
1951 12 4 8 SO 066 9 358

I
I

States Marine s average commercial and military carryings per vessel
of Trade Route No 13 cargo for the years 1950 and 1951 amounted
to 6 768 In 1950 seven of its sailings with owned ships were made
with Libertys and In 1951 11 of its total of 12 sailings were made
with Libertys

Isthmian with a large fleet of Oil type vessels ill addition to nu

merous other services operates from Gulfand Atlantic ports to the
Persian Gulf and carries somecargo from the Gulfto Beirut Haifa
and Alexandria which are ports on Trade Route No 13 In 1948
1950 and 1951 Trade Route No 13 cargo carried by this operator
amounted to only 9 711 tons 22 431 tons and 14 170 tons respectively
and over these years averaged about 1 000 tons per sailing with respect
to destinations on the route

The foreign flag competition on this route is substantial and effec
tive The major foreign flag competition is provided by three opera
tors who together made 51 sailings a year in 1950 and 1951 The
record indicates that foreign flag lines are aided by such practices
of instructed routings currency restrictions and other means em

ployed by their countries to force cargo to move on vessels of their
own flags The evidence shows however that United States flag
vessels in liner service have sailed substantially full in the postwar
years but their percentage of carryings has steadily dropped and
that their relative participation in the trade could not have been
materially increased unless more United States flag capacity had
been provided
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I

TRADE ROUTE NO 21 SERVICE 5

Trade Route No 21 Service 5 covers freighter service between

United States Gulf ports west of Gulfport Miss and ports on the

east coast of the United Kingdom and continental EuropeLykes I
and vVaterman are the only carriers intervening in opposition to the I
application for subsidy on this route Sttttes Marine also operates a I
United States flag berth service on the route but as already stated I
did not intervene I

Durmg the prewar years from 1936 to 1938 the export and import
movement on the entire Trade Route No 21 6 and the total export and

import movement on Service 5 thereof were as follows

TABI E 21 i

Exports Imports

Total Service 5
Total

Service 5
1 R 21 1 R 21

2 740 000 1 154 000 461 000 246 000
3 926 000 1 934 000 548 000 270 000

5 554 000 2 865 000 390 000 205 000

I

f

Year

1936
1937

1938
n

Following the outbreak of the Elllopean war in 1 39 American ves

sels were barred from trading on the ronte and statistics for I9S

and 1940 are of little value an l have not been included The in

creased export movement in 107 and 1938 was occasioned primarily
by the movement of wheat amI coarse grains from the United States

resulting from n crop failnrl jn Argentina The United Kingdom
and Germany were the destinations for approximately GO percent of
the total exports on the entire route with the Netherlands France

Belgium amI the Baltic Scallllinavian area receiving the balance

The import movement originated prinipally in Belginm Germany
the Netherlands and the Baltic Scnndinavian area Cotton nnd lum

ber were the principallincl typc exp01 t commodities that moved dur

ing this period nggregating more than 50 percent of the entire export
movement of liner type commollities

The itillerarr of Senice 5 is defined in the Report of the United States Maritime Com

mission on Essential Foreign Trade Rontes 1949 as follows

Betwlen arutted States Gulf port or Dorts west of but not inclUding Gulfllolt Mis b

sippi and a port or portH on the EaRt Coast of United Kingdom and or n port or vorts in

ContlnEntal Europe nol th of and including Bordeaux including Baltic amI SCUlHlinuviun

porh with privilege of calling at Tampa Port Tampa Boca Grande and at ports in the

West Indies and Mexico
6 Trade Route No 21 includes in addition to Service 5 Services 1 2 and 3 from east

Gulf ports to United Kingdom and Continent and Service 4 from west Gulf ports to west
coast of United Kingdom
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As in the cnse ofTrade Ronte No 13 the export movement is by far

larger and more important thl1n the import movement md our analy
sis may be confined to the export movement The export movement on

the route has increased substantil1 lly since the Second World War

Censns statistics introduced by Lykes show the total postwar export
movement from the Gulf on all services of Trade Route No 21 and

the postwl1r export movement on Service 5 thereof with a breakdown

between liner type and tramp type commodities l1nd United States

flag participation in this total Service 5 movement to IJe as follows

TABLB F 21

I I j COIllmodities Service 5 only Service 5

Entire Total I export
Trade ServiCB 5 I

I I carried

I Route 21 I only I by Unlted
I tons tons Linrr typPercent

Tramp
I PerCBlIt States flag

i i
type

1
percent

11 950 11ZM ggg I g ggg j ggg A I iggg
II

Z
4 707 000 3 424 000

I
923 000 27 2 501 000 13 40

1951 16 831 000
I

4 605 000 912 000
I

3 693 000 80 44

Year

During these postwal years the export 1ll0 ernent from the privilege
ports decreased sharply as compared with the prewar period
Whereas prewar exports from plivilege ports in the Tampa HTea

ranged from a low of 4D5 000 tons in HJ37 to a high of oH8 OOO tons

in 1938 postwar e ports from the privilege ports have ranged from

a low of 102 000 tons in 1947 to a high of 346 000 tons in 194D Post

war el1ports from the privilege ports have not accounted for more

than 8 percent of the total exports on Serviee 5 and 11 substantial por

tion of these exports has moved via tramp vessels

As in the case of Trade Route No 13 it is evident that th great
increase in el1ports is in large part th result of our foreign aid pro

grams and the concomitant exportation of relief and rehabilitation

cargoes This movementhas involved the carriage ofgreat quantities
of tramp type commodities Whereas the movement of liner type
commodities has decreased from 1 379 000 tons in 1948 to 912 000 tons

in 1951 the movement of tramp type commodities has increased from

2 001 000 tons in 1948 to 3 693 000 tons in 1951

The principal liner type commodities which llll e moved during
the postwar years are cotton petroleum products wheat flour fodder

and feed carbon black and cargo NOS Lumber which was a prin
cipal prewar commodity has not moved in significant volume in the

postwar years The movement of petroleum products wheat flour

and fodder and feed on the other hand has been substantially larger
in the post yar period than in the prew lt period Carbon black the

average yearly prewar movement of which amounted to 35 000 tons
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did not move during the years from lfl47 to 1950 but 63 000 tons of
this commodity wereexported in 1fl51 The movement of wheat flour
on this route while substantia 1 has not accounted for as significant a

portion of the totalmovcmcnt 011 the route during the post war years
as on Trade Route No 1

The principal tramp type commodities during the postwar period
have been grains sulphll1 a111 oil seN1 The movement of grains
has been most ubstuntial averaging oyer 2 O OOO tons for each year
The movement of Sl111 hl11 has aycraged approximately 290 000 tons
for each year Oil seed has moved in smaller volume ranging from
a low of 7 OOO tom in liH7 to a high of 144 000 tons in 19i O There
was all extremely he n 1ll0lrment of coal dming 1fl47 but this com

modity ha nov ceaccl to mow s in the case ofTrade Route No lB
it is manifest that the hrrge n rVement If these tramp type com

nlodlties js duf pl 1rl1ll ily 1 Dill pl ief 111 rehabj1itation Jforts in
COHIWCtloll ith 0111 foreign aid prngnnn

France the NetlwrlHlHIs tllP Ba 1t ic and Scaudina vian countries
and Hollaml ha Ye elminthe post ar period l1el1 illprincipal
lstinations of the o1 01t mOV ltwnt on Service 5 The export move

ment to the ea t coast of tl rTnjt 1 Kingdom has been substantially
smaller than tlw 1ll0Yement 0 each of those other areas

During the pars 1l4R to 10 11 Tiner participation in the total eXJlort
movemEnt on Service 5 from tl1GuU and United States flag partiei
rltion tllerein as shown by the census statistics furnishe l by Lykes

wer8 as follows

f

M

f
j
r

TAmI G 21

Year

I
I I iner
I exports

r I carried

I I i U ftedI

I T I ISnfr I Pprccnt ramp Percp nt 1 taws
V rw I type

I
I flag

i I i i
i i I

3RO OOO 1 01 nOG 214 000 i6 I 38 000 I 2411 48
a f 90 000 2 003 000 i i 217 OO I 01 786 000 39 40

424 000 703 000 i 131 000 i 50
I

872 000 I 0 J 46
4 rO l 000 I 1 mii 000 I Ri9 000 I 14 1098 000

I
56

I
45

I

Liner f ryings hy comrnorlitift

ervicr 5

xprj

rtoni

L Df

arr g
tl 1

1948

J949
1950

1951

On this route al o tramp type OlnulOdit i s ea1l ied by liners increased

errpntage ise oYer the pnlod frOlu 21jwrcnt to rpercent
As in the cnsofTrade Bout Jo Lykes is the principal operator

in this track Its opelnting differential subsidy contTnet jrmides
fol a minimunl of 100 and a maximum of J4sailillgs annnny on

MH ritillc Admilli tnll inn figun show slightJy different jlrc0ntage of liner carryings by Untted StateflaK vssC lsa fo1 owo HO 4o R perCfnt HI l 47 f p rcent
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Services 4 and 5 The eontract does not establish separate minima
and maxima for the tWQ services but Lykes has allocated from 18 to

26 sailings to Service 4 8 and froin 82 to 120 sailings to Service 5 The

postwar sailings ofLykes on Service 5 may be summarized as follows

TABlE H 21

194L m m

1IM8 m

1949 m

1950 m

195L

Owned vessels

Year Chartered Total
Nonsub

vessels

Subsidized sidized

88 110 198
86 2 66 153
85 1 18 104
79 2 81
79 12 7 98

Lykes has sailed substantially full on all of its outbound voyages
during the postwar years It has chartered Government owned
vessels to meet the peak loads as already explained

Waterman owns 4 C 2 type vessels which operate on a number of
routes in addition to Trade Route No 21 This intervener infiugu
rated a service on Service 5 of Trade Route No 21 ill 1946 and it has

operated thereon continually Waterman provides cornprehensive
coverage to all major portson Service 5 with the exception of those on

the east coast of the United IGngelom and in Scanelinavia 9 Water

man calls regularly at Mobile on outbound sailings here it loads

approximately 20 percent of all its outbound carryings Mobile is the
home port of the Waterman fleet although not on Service 5 of Trade
Route No 21 On occasion Taterman tops off with cargo loaded at

Atlantic ports this practice rare in 1950 and 1951 became more

frequent in 1952

During the years 1948 1950 and 1951 Vaterman made 24 20 and
28 outbound sailings respectively on thi servicWaterman hac
operated successfully in this selic in every postwar year It con

templates not less than two sailings per month ill the service as it

long range average I

States Marine has operated a service on Trade Houte No 21 at

least since 1948 States Marine operations on this route for the years
1948 1950 and 1951 are shown in the following table

l

II

8 Service 4 of Trade Route No 21 is between the Gulf west of Gulfport 11lss and the
est const of the United Kingdom with the privilege of calling at II lsh ports Tampa

Port Tampa Boca Grande and ports in the West Indies and Mexico
o Yith respect to Scandinavian cargo the evidence shows that Scandinavian consignees

by instructions favoring Scandinavian vessels effectively prevent United States flag ca

rlers from successfully competlng for such cargo
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TARLE J 21

Year ITotal

sailings

Cargo
tons

Owned Chartered
Commer

cial Militar

1948 u h h

1950 u h h U

1951 h

20 u n h n

27 10 17

15 8 7

146 4 l5
166 911
88 723

24 937
14 591

4 360

The average carrying pel vessel in 1U50 and 1951 of Trade Route 21 5

cargo was6 540 tons and in addition some cargo was carried between

ports not on Service 5 Of 10 sailings with owned vessels in 1950

four were with Libertys and of 8 sailings similarly made in 1952

7 were with Libertys The sailings of this operator have been

irregularly spaced
Foreign flag competition on this service is effective and substantial

and in recent yeurs has increased The present conference foreign
flag competition is provided by seven lines In 1950 these lines made

a total of 206 sail ings and in 1951 a total of 221 sailIngs in addi

tion there has been some competition from nonconference berth

operators As in the ease of Trade Route No 13 the evidence shows

that it is a common practice for foreign consignees to instruct routings
by way of fOleign fhtg vessels Tatelman and Lykes contend that
the foreign flag competition is in fact so effective that the introduc

tion of a new United States flag operator into the trade will not result

in greater United States flag participation in the traffic but will only
dilute the traffic already carried on United States flag vessels The

evidence shows however that United States flag vessels have been

sailing substantially fnll during each of the postwar years of record

DISCUSSION

It being established that the application ot 13100iTifleld 1s ror an

operating subsidy covering vessels lllch Y111 be in addition to the
existing services no contract can be entered into unless the record
shows to our satisfaction under the first part of section 605 c or thE
Act that the service already provided by vessels or United State
registry on each route is inadequate and that in the accomplishmeni
of the purposes and policy of the Act additional vessels are required
t is conceded in this case that if the United States flag services ar

shown to be inadequate Oll the routes 110 remaining issue needs to bE
decided under the second part of section 605 c Even if under thai
paragraph the effect of a contract would be to give undue advantagE
or be unduly prejudicial as between citjzens of the Unjted States in
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tIle operation of vessels in competitive services routes or lines still
the making of a contract would under the prior finding of inadequacy
be necessary to provide the adequate United States flag service COll

ternplated by the Act Thus the issues to be determined are whether

the United Statec f1ag services on the routes are inadequate and

whether the purposes and poliy of the Act require additiollal vessels

thereon
Section 101 or the Act declares that it is necessary ror the national

derense and development of the foreign and domestic commerce

of the United States that this country shall have a merchant marine
which is

sufficient to carry its domestic water borne comlllerce and a substalltial portion
of the water borne export and iluport foreign commerce of the United States

The legislative history of the Act establishes that Congress meant by
substantial more than half or the water borne foreign commerce

of the United States 10 The final report or the Committee on Inter
state and Foreign Commerce in lOrn Senate Report No 24D4 8Ist

Congress 2d Session p 29 restates the same iden

A further declaration of policy which the Comlldttee seps lleed of reaffirmation

at this time is that which pla s for a merchant marine sufliient to carry a

substantial portion of the water borne export and import forpigll COllllllerce

of the United States I he terlll SUbst1Itial portion ha at limpheeu inter

preted to imply something niore thaIl hnlf of n18 Vater boJ IH C OIlIIlll l e

Title VI of the Act contemplates the making of operating differ

ential subsidies for vessels of the size type and speed required to

meet foreign flag competition on essential trade routes in the foreign
commerce of the United States Thus the adequacy of services under

consideration in section 605 c is adequacy of berth or liner service

on the particular trade route in question vVhat may be considered

a dequate United States flag service on one route may be quite inade

quate on another The standard of adequacy must be consistent with

the realities of each particular route and with the purposes of the

Act Furthermore adequacy or United States flag service under sec

tion 605 c is not necessarily determined exclusively by the mathe

matical percentage or cargo capable of being carried in United States

flag vessels The type size and speed of the vessels the regularity
frequem y and probable permanence or the service and the relative

B
j

Jot Early draftof the Ad I rovilec that thp Unit l ll Slates shuuld huc u merchant

IlIarin apahlc of calTvillg at J ast one 1Iaof nr forcign cOllllllerce See H R 7521

S S2 H R k555 7Hh Cong 1st Ses UJlIf 1 r omlll l lat jon of the Sblte and l o t

Ofliee Departments the relevant language was changed to a suustantial portion of our

foreign COlllnlNce See S 350 0 Committee Print of l Iarch 3 1936 74th Cong 2nd Sess

Discussion of the meaning of a substantial portion makes it clear United States flag
p rtieipatioll ill our foreign trade should be 11 minimllJlI of 50 percent Sre Senate Hear

ingon S 500 Ialclt 9 193G p 12 8oth COIlf Rec 1o OiG
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importance of export to import trade on a route are among the various

matters that must be taken into consideration In view of these con

siderations and in view of the increasing effectiveness of foreign com

petition we conclude that on each of the routes herein discussed the

United States flag service must be deemed inadequate unless depend
able United States flag liner sailings are available sufficient to carry
at least one half of the outbound commerciacargo that may be ex

pected to movein liner service

As has been stated the liner vessels on both these routes are and for

some years have been carrying not only general cargo of liner type
commodities but supstantial amounts ofbulk commodities frequently
carried by tramps Liner vessels on the routes are relying more and

more on this tramp type cargo to fill up their available space Some

distinction has been made between such cargo used as a nucleus and

such cargo used as filler for space unused up to a short time before

sailing Whether used as nucleus or as filler this tramp type

cargo along with liner type cargo constitutes what the liners on the

route may reasonably expect to carry
The most valuable guide to measure adequacy ofservice in the future

is necessarily adequacy of service in the past modified to such extent

as may appear justified by the best available judgment as to what the

future may have in store Before analyzing the statistics of past sail

ings and carryings as they bear on adequacy of service we refer

briefly to the opinion evidence of two economist witnesses The wit

ness produced by applicant expressed a sanguine view as to future

commerce on Trade Routes Nos 13 and 21 5 and the belief that the

economic vitality and political freedom of this country are too closely
tied wjth the well being of the countries in Europe and the Mediter

ranean area to permit the United States to cut off all trade with those

areas except for cash on the barrelhead He pointed out that trade

prospects of the Gulf region had been enhanced because of the shift by
western Europe to the United States to fill many basic needs hereto

fore upplied by other countries The other economist witness pre

sented by Lykes took a much more conservative view as to the future

trade between this country and western Europe which he thought
would suffer further declines as emphasis was placed on more military
and less economic aid Much of the testimony ofboth witnesses was

of course speculative and cannot alone be the basis of our findings in

this case

The chief traffic officer of Lykes submitted certain traffic pro

jections for both routes here under discussion covering forecasts as

to expected movements of llner type commodities only These pro
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jections are based on the experience and information available to

Lykes and broken down by commodities These were deemed rea

sonable by vVaterman insofar as they concerned Trade Route No 21
Board counsel commented on their conservation and pointed out that

the estimate for Trade Route No 13 contemplates a drastic decline
in export traffic from 1950 and 1951 levels The Lykes projection
for liner type commodities on Trade Route No 13 was for an annual
movement not exceeding 400 000 tOllS and on Trade Route No 21
Service 5 for an annual movement not exceeding 1 000 000 tons

Counsel for the Board presented a computation based on the testi

mony of Lykes economic witness to the effect that bulk or tramp type
commodities which might be expected for liner movement on Service
5 of Trade Route No 21 would amount to 617 000 tons per year con

sisting of 493 000 tons ofgrain 60 000 tons of sulphur and 64 000 tons
of phosphate rock These figures represent drops of 35 percent 50
percent and 40 percent in the liner carryings of grain sulphur and
phosphate rock from the 3 year average from 1949 to 1951 Simi
larly Board counsel estimated that liner vessels on Trade Route
No 13 might be expected to carry 235 000 tons of tramp type com

modities a year consisting of 167 000 tons of grain 30 000 tons of

sulphur and 38 000 tons ofphosphate rock
The statistics of record indicate several methods of estimating the

future movement of ca go on each route which may reasonably be
expected to move on liner vessels including the following

A
I

An estimate based on the actual liner canyings for the last two full years
of record i e 1950 and 1951

B An estimate uased on Lykes forecast of liner type commodities plus Board
coullselestimate for tramp t pe commodities

Although submitting no specific traffic forecasts Bloomfield would
seem to adopt the first method We believe that a forecast based on

the first method is perhaps overly optimistic since it relies entirely
on the 1950 and 1951 movements and fails to consider possible changes
from those levels The second method adopts the conservative liner

type traffic estimates of Lykes and the estimates of Board counsel for
the liner movement of tramp type commodities the latter being based
on the opinion of Lykes economist witness as to the volume of future

commodity movements Ve believe that the forecast of tramp type
commodities to be moved in liner vessels presented by Board counsel
5s on the low side since this forecast fails to give consideration to the

increasing proportions of tramp type cargo carried by liners During
the years 1950 and 1951 the tramp type commodities carried by liner
vessels on Trade Route No 13 amounted on the average to 43 percent
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of the total liner carried cargoes and on Service 5 of Trade Route

No 21 for the same years amounted on the average to 53 percent of

the total liner carried cargoes The amount of tramp type com

modities that can reasonably be expected to move on liner vessels

depends on many factors other than the mere volume of the move

ment of such commodities such as rates general marketing practices
and conditions and the disposition and employment of tramp vessels

These factors as well as the economic factors which may depress the

movement of tramp type commodities are not susceptible of precise
measurement Nevertheless we find that it is reasonable to assume

that tramp type commodities will continue to be available in the

foreseeable future on both routes herein discussed in sufficient volume

to allow liner vessels to carry tramp type commodities in at least the

respective ratios prevailing over the period of 1950 and 1951 as set

forth above Consequently we find that a reasonable estimate of

liner carryings on each route may be made in a third method by apply
ing these ratios to compute the movement of tramp type commodities

and by accepting the conservative forecast ofLykes for the movement
of liner type commodities

We apply the traffic statistics of record for Trade Route No 13

to the three methods of estimating outlined above as follows

CARGO ESTIMATES FOR TRADE ROUTE No 13

50 per
Total cent of

total

Method A

Average total liner carryings for 1950 and 1951 exclusive of military in transit and

privilege portcargo hh n n n n u n
n 842 000 421 250

Method B

Lykes forecast for liner type commodities 400 000 tons plus Board counsel s esti
mate for ramp type commodities 235 000 tons nun u n u u 635 000 317 500

Method C

Lykes forecast for liner type commodities 400 000 tons plus 43 57ths of this forecast
300 000 tons for tramp type commodities n n n 700 000 350 000

As stated above we find Method C to be the most reliable and accord

ingly based on the record before us we find 700 000 tons to be the

prospective annual future movement by liner vessels on Tlade Route

No 13 The evidence shows that tramp type commodities carried by
liners on each route are increasing percentagewise thus making our

estimate on the conservative side particularly with respect to tramp
type commodities

Turning now to the estimated carrying capacity of United States

flag vessels regularly operating on the route we believe it is reasonable
4 F M B
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to count on Lykes for 39 sailings which is the average of its 1950 1951

subsidized and unsubsidized sailings with owned ships We have not

computed the estimate of Lykes future sailings at the minimum in

the subsidy contract of 24 or at the maximum in the subsidy contract

of 48 on this route but have taken the average of actual sailings with
owned vessels liVe have not included in this estimate Lykes chartered

vessels operating during these years as on the record these were

employed to meet peak demands whereas the estimate of cargo to be

carried is based on conservative estimates of normal rather than peak
carryings The record shows that during 1950 and 1951 the average
carryings of Lykes subsidized vessels for both commercial and mili

tary cargo on this route were 6 413 tOllS Accordingly we take 6 400
tons as an average full load for ships used by Lykes on this route This

figure is comparable to the estimate of Lykes traffic officer who testi
fied that the average carrying of fully loaded CZ type vessels on this
route was between 6 000 and 7 000 tons and the average carrying of a

fully loaded Cl type vessel approximately 5 500 tons

vVe have estimated the capacity of Isthmian for Trade Route No 13

cargo at its average carryings of such cargo during the years 1950

and 1951 In estimating the capacity of States 1arine we have not

included sailings made with chartered vessels since ve believe that

for the purpose of establishing adequacy of service under the Act a

chartered operation does not provide the type of adequate permanent
regular and frequent service contemplated by the Act Ve have

therefore estimated that States 1arine may be counted on for eight
sailings pel year with its owned vessels carrying approximately the

same amount of Trade Route No 13 cargo carried by all vessels

operated by it during the years 1950 and 1951

Line r carrying capacity estimate tor Tnld Ro ute No 13

Oapacity
tons

The estimated carryings of Lykes figured at 39 sailings with owned

ships carrying 6 400 tons pel ship u uu u uu u u 249 600
The estimated carryings of Isthmian to the thlee ports on the route at

which it calls based on the average carryings of Isthmian to these

destinations for the years 1950 and 1951 18 000
The estimated carryings of States Marine figured at eight sailings with

owned ships carrying 6 768 tons per ship based on the average sail

ings with its owned ships and the average carryings of all vessels

operated by it on the route during the years 1950 and 1951 u 54 000

Total 321 600

vVe now apply the traffic statistics of record for Trade Route
No 21 5 to the same three methods of estimating
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CaRGO ESTIMATES FOR TRADE ROUTE No 21 5

Total
50 percent
of total

Method A

Average total Uner carryings for 1950 and 1951 exclusie of military In transit and

privilege port cargo u 0 u u u u ou u u I 84 000 I22 500

Method B

Lykes forecast for Uner type commodities 0 000 000 tons plus Board CouDsels
estimate for tramp type commodities 617 000 tons u 1 617 000 808 500

Method C

Lykes forecast for liner type commodities 1 000 000 tons plus 53 47ths of this
forecast 1 127 500 fortramp type commoditles u n u 2 127 500 1 063 750

Turning to the estimated carrying capacity of United States flag
vessels on Trade Route No 21 5 we beIleve it reasonable to count on

Lykes for 85 sailings per year being the average number made during
theyears 1950 and 1951 with owned vessels We estimate the carrying
capacity of each vessel in this trade at 7 575 tons being the actual

average of all Lykes loadings on its subsidized sailings in this trade

for the 2 years mentioned We believe it reasonable to count on

Waterman for 24 flailings a year being Waterman s estimate for

future operations on the route We estimate the loading of each

Vaterman vessel from ports on the route at 6 500 tons being less than

Lykes estimated capacity per vesselbecause 01Waterman s traditional

policy of loading of substantial cargo at Mobile which is not a port
on this route We estimate States Marine s average sailings on the

route at nine being its average with owned vessels for the years 1950

and 1951 The average loadings of all States Marine s vessels both

owned and chartered for the years 1950 and 1951 amount to 6 540

tons which we use as the basis for our estimate of its capacity

Liner carrying capacity estimate tor Trade Route No 1 5

Capacity
tons

The estimated carryings of Lykes figured at 85 sailings with owned

ships carrying 7 575 tons per ship 644 000

The estimated carryings of Waterman based on 24 sailings a year

carrying 6 500 tons per sbip 156 000

The estimated carryings of States Marine figured at 9 sailings with

o vned ships carrying 6 540 tons per ship 59 000

Total 859 000

The foregoing estimates indicate that the liner service on each route

is insufficient to carry 50 percent of the cargo which may be expected
to be carried in liner vessels in the future As to the past the 1951
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United States flag liner carryings on Trade Route No 13 were only
46 percent of the total liner exports reported in the census figures
lntroduced by Lykes and 9 3 percent jn theMaritime Administration

gures Similarly the 1951 United States flag liner carryings on

Trade Route N9 21 were only 45 percent of the total liner carried

exports according to ensus figures and 47 8 percent according to

Maritime Administration gures Tll1 s in the last full year for
whi h figures are of record the actual United States flag liner carry
ings on each route were less than 50 percent of the total but what is
more important is the adverse trend over the last four year period
which shows increasing foreign flag carryings at the expense ofUnited

tates flag vessels

Lykes argues that United States flag vessels presently operating
on the routes are carrying all the liner cargo that is available to vessels
of this country and that additiOllal vessels will merely dilute the
United States carryings and not a ttract cargo from foreign com

petitors This is an argument to which we cannot agree particularly
since the record shows that all United States flag sailings have in the
recent past been fully loaded without capacity for added cargo and
that some United States flag vessels now on the routes are inferior in

type and speed to the new ships placed in competition with them by
foreign operators If Bloomfield should qualify for a subsidy he
would of course be required to operate vessels of approved type size
andspeed on regular andapproved schedules

It may be pointed out that the estimates of probable liner cargo
have been put on the low 01 conservative side and the estimates of

United States flag vessels to carry such cargo have included not only
vessels definitely committed to the trade routes in question and quali
fied to meet the foreign flag competition thereon but also marginal
vessels Even with such treatment the estimated cargo to be carried
based on 195051 records exceeds the reasonably expected available

capacity It is perhaps questionable whether the small carryings per
vessel of Isthmian to destinations on Trade Route No 13 is more or
less incidental to Isthmian s main interest as a carrier to the Persian

Gulf but we have not eliminated Isthmian from the list of operators
actively engaged in meeting foreign flag competition on Trade Route

No 13 We have incl ded in our estimate of available capacity an

allowance for Lykes non subsidized owned vessels operated on both

trade routes although non subsidized peratioll on the routes is some

thing which Lykes is not committed to in the future The capacity
of States Marine s Libertys and Victorys has also been included in the

estimate ofavailable tonnage on both routes
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Having thus found inadequacy of service on the routes little need
be said as to the other finding required under the first paragraph of

section 605 C of the Act i e that in the accomplishment of the

purposes and policy of this Act additional vessels should be operated
thereon The firiding of inadequacy of United States flag service

is the primary reason for making this second finding required under

the section Additional reasons have already been set forth in the

foregoing discussion including increasing effectiveness of foreign flag
competition and the desirability of adding to the United States flag
fleet on the routes more vessels that will fully meet the strict require
ments of a subsidized service

The findings which we make in this case of inadequacy of United

States flag liner service on Trade Routes Nos 13 and 21 5 result in

the concl usion that section 605 c of the Act does not interpose a bar

to the granting of an operating differential subsidy contract to the

applicant for operation on both routes Our conclusions herein are

not tantamount to a finding that the applicant is entitled to a subsidy
contract on either route or for any number of sailings for such a con

elusion can be reached only after the necessary administrative study
and action required under section 601 and various other provisions of

the Act

CONCLUSIONS

The Board therefore concludes that

1 An operatlng differential subsidy with respect to vessels to be

operated by applicant Bloomfield Steamship Company on both Trade

Route No 13 Service 1 and Trade Route No 21 Service 5 would

involve service which would be in addition to existing services within

the meaning of section 605 c of the Merchant l1arine Act 1936

2 The service already provided by vessels of United States registry
on both Trade Route No 13 Service 1 and Trade Route No 21 Serv

ice 5 is inadequate and in the accomplishment of the purposes and

policies of the Act additional vessels should be operated thereon

3 The provisions of section 605 c of the Act do not interpose t

bar to the granting to applicant Bloomfield Steamship Company of

an operating differential subsidy contract covering the operation of

cargo vessels on Trade Route No 13 Service 1 and Trade Route No

21 Service 5

4 All further questions with respect to the application of Bloom

field Steamship Company for operating differential subsidy are ex

pressly reservf cl for fntllre determination

Sgd A J VVILLIAMS

Secretary
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Nos f11 M 27 M 32 I 14 M 50 M 9 M IO M27 M 57 M 60

ANNUAL REVIEW OF BAREBOAT CHARTERS OF GOVERNMENT OWNED
VAR BuILT DRy CARGO VESSELS 1953 UNDER PUBLIC LAW 591

EIGHTY FIRST CONGRESS

REPOHT OF THE BOARD

In accordance with section 3 e 1 of the Merchant Ship Sa les
Act of 1946 as amended an annual review has been made of the bare
boat charters of Government owned war built dry cargo vessels
recommended for use by the United Stares flag operators during the

period from June 30 1952 to June 30 1953 inclusive
On the basis of the foregoing review the Board tentatively has

found that conditions exist justifying the continuance of eaeh of the

following charters under the conditions previously certified by the
Board

Charterer Vessel

Coastal Monarch u h

Sailors
Splice

u h
u n 00

Coastal Rambler uu

Lucidor u

Alaska Steamship Company u Palisana 00 u
h

Flemish
Knot

un

Square
Knot

h u

Square
Sinnet

h

Ring
Splice

h

American P csidclt LOn Ltd Lightning u u u

r I 0 1 CS U
h Uh

Shooting
Star

hu n

Pine Bluff
Vlctory

h

Luckenbach Steamship Company Inc u
u Wayne Vlctory u h h

Hed Oak Victory h hUUh

COllstal Nomad hUUu u

Grace Line Incn h

1
Flyinl Dragon n 00 n

00 00

f urprisc 00 un

Pacific Far i ast LillIIIC u T rlde Wind
FIt t wood u 00 00 n

r lyin Scud n n u

Sea Serpent n un

Date

Docket vessel
No deliv

ered

M 11 8 948
M ll 4 2749
M 11 8 1848
M 11 12 1648
M ll 12 1648
M 11 7 2648
M II 7 648
M ll 8 148
M II 1 1449
1H 27 4 1651
M 32 523 51
M 14 3 28 51
11 14 4 2351
M 50 2 11 52
M 9 12 2346
M 9 1 2147
M 1 347
1 1 10 4 27 47

1I 1O 5 8 47
1 10 12 2 148

tlg II
M IO 112 1048
iI 27 3 28 51
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Notice of the foregoing tentative findings was served on all inter

ested parties and was published in the Federal Register on July 18

1953 and interested parties were granted fifteen 15 days from the

date of such publication to request a hearing concerning such tentative

findings made with respect to any of the above charters by filing writ

ten objections thereto or for other good cause shown No objections
or requests for hearing were filed

FINDINGS CERTIFICATION AND RECOMMENDATlON

On the basis of evidence considered by the Board it is hereby certi

fied to the Secretary ofCommerce that conditions exist justifying the

continuanc of the charters listed above upon the conditions originally
certified by the Board

By order of the Board

AUGUST 17 1953
Sgd A J WILLIAMS

Secreta1Y
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No 840

AMERICAN PRESIDENT LINES LlD DETERMINATION OF FINAL

SUBSIDY RATES FOR 1949 AND 1950

Submitted August 14 1953 Decided September 3 1953

The principle of including repatriation as an item of foreign wage costs with

respect to the operating differential subsidy wage rates for the Trade Route

No 29 and Round the World Services of American President Lines Ltd for

the years 1949 and 1950 found to be authorized by law and to be fair and

reasonable and inthe public interest

The computation of Norwegian repatriation costs for crews employed in these

services should be recalculated to give effect to the applicable provisions of

Norwegian law but in other respects the computation of Norwegian repatria
tion costs as previously made by the staff found to be fair and reasonable and

in the public interest

The computation of wage costs for the year 1950 of combination vessels oper

ated under the Panama flag in these services as recomputed in the monthly
amount of 15 170 found to be fairand reasonable and inthe public interest

Warner W Gardner and Alfred L Sca7lan for American President

Lines Ltd

Max E Halpern EdwardAptaker and Thomas Lisi for the Board

REPORT OF THE BOARD

By THE BOARD

No exceptions were filed to the recommended decision of the Vice

Chairman who sat as the presiding officer at the hearing in this pro

ceeding Our conclusions agree with those recommended by the Vice

Chairman whose recommended decision we adopt and make a part
hereof Requested findings of American President Lines Ltd the

Operator not discussed in this report nor reflected in our findings and

conclusions have been given consideration and are denied

This proceeding arises under section 606 1 of the Merchant 1arine

Act 1936 the Act Following a staff study of costs of wages of the

Operator and of its foreign competitors we adopted tentative oper

ating differential subsidy rates under section 603 b of the Act for the

See Appendix
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years 1949 and 1950 with respect to the Operator s Trans Pacific Serv

ice Trade Route No 29 and Round the World Service The Op
erator objected to the rates as tentatively adopted and an exchange of

correspondence took place but no nlutual agreement was reached The

matter was thereafter set for hearing pursuant to section 606 1 of the

Act at the request of the Operator
Upon the whole record we find 1 that the principle of including

repatriation as an item of foreign wage costs with respect to the oper

ating differential subsidy wage rates for the years 1949 and 1950 is

authorized by law and is fair andreasonable and in thepublic interest

2 that the computation of Norwegian repatriation costs for crews

shouldbe recalculated to give effect to the applicable provisions of N01

wegian law but in other respects the computation of Norwegian re

patriation costs as heretoforemad by the staff is fair and reasonable

and in the public interest and 3 that the computation ofwage costs

for the year 1950 of combination vessels operated under the Panama

flag as recomputed in the monthly amount of 15 170 is fair and

l easonable and in the public interest

Vice Chairman Williams took nopart in this decision

Sgd A J WILLIAMS

Secretary

4 F M B



ORDER

At a Session of the FEDERAL MARITIME BOARD held at its

office in Washington D C on the 3d day ofSeptember A D 1953

No 840

AMERICAN PRESIDENT LINES LTD DETERMINATION OF FINAL

SUBSIDY RATES FOR 1949 AND 1950

lVhereas on February 17 1953 the Board issued certain orders nisi

containing its findings and determinations concerning final subsidy
rates for wages of officers and crews of the subsidized cargo and com

bination vessels operated by American President Iines Ltd during
the years 1949 and 1950 on Trade Route No 29 F and in the Round

the World Service and such rates having been objected to by American

President Lines Ltd and a hearing having been requested pursuant
to section 606 1 of the Merchant Marine Act 1936 by American

PresidentLines Ltd and

It appearing that such hearing and full investigation of the matters

involved has been had and the Board having on the date hereof made

and filed its report thereon containing its findings and conclusions

which report is hereby referred to and made a part hereof

It is ordered 1 That the following schedule of operating differ

ential subsidy rates for wages of officers and crews for incorporation
into the operating differential subsidy agreement of American Presi

dent Lines Ltd Contract No FMB 12 effective for approved voyages
of the vessels thereby covered which commenced on or after January 1

1949 be and they are hereby made final

Service Vessel type

Wages of officers
and crews In

cludlng pay
ments required

by law to assure

o foe
Insurance or

similar benefits
percent of United

States cost

Trade Route No 29 F Trans Pacific C 3
Cargoum

u

1C
3 Cargo n eo n u

Round theWorldmu n 6 t rt8igO
Monroe Polk Comb n

67 23
68 53
66 17
69 14
70 55
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2 That the following schedule of operating differential subsidy
rates for wages of officers and crews for incorporation into the operat
ing differential subsidy agreement of American President Lines Ltd

Contract No FMB 12 effective for approved voyages of the vessels

thereby covered which voyages commenced on or after January 1

1950 be and they are hereby made final

Service Vessel type

Wages of officers
and crews in

cluding pay
ments required

by law to assure

old age pensions
unemployment
insurance or

similar benefits

percent ofUnited
States cost

Trade Route No F Trans
Paclfic

uh Cargo 74 48

R d th W Id
Cargo 75 29

oun e or Monroe Polk Comb 71 76

3 That the other findings and determinations contained in the said

orders nisi issued on February 17 1953 be and they are hereby made

final

By THE BOARD

Sgd A J WILIIAMS

Secreta1 Y
4 F M B



APPENDIX

FEDERAL MARITIME BOARD

DOCKET No 840
AMERICAN PRESIDENT LINES LTD DETERMINATION OF FINAT SUBSIDY

RATES FOR 1949 AND 1950

RECOMMENDED DECISION OF ROBERT W WILLIAMS MEMBER OF THE

FEDERAL MARITIME BOARD AND PRESIDING OFFICER

The Board and the American President Lines Ltd the Opera
tor were unable to reach an agreement as to the readjustment pro

posed by the Board in the rate for operating differential subsIdy for

wages for the years 1949 and 1950 on the Operator s Trans Pacific

Service Trade Route No 29 and the Operator s Round the 1Vorld

Service This recommended decision is made after hearing accorded

the operator pursuant to section 606 1 of the Merchant 1Ylarine Act

1936 the Act and the Administrative Procedure Act

The Board after considering staff memoranda and taking the testi

mony of staff officers heretofore tentatively established differentia

rates for the operator s wage expenses on the two services The Op
erator filed objections

Section 603 b of the Act under which the Board acted in adopt
ing tentative rates provides

the operating differential subsidy shaZZ not exceed the excess of the fair

and reasonable cost of wages in the operation under United States

registry of the vessel covered by the contract over the estimated fair and

reasonable cost of the same item s of expense if such vessel were

operated under the registry of a foreign country whose vessels are substantial

competitors of the vessel covered by the contract Emphasis supplied

The Operator s American flag wage costs were compared with the

estimated wage costs of the foreign flag competition on the lines and

the following subsidy rates 1 for wages were then established

1 Under the Operator s contract these percentage rates of the Operator s American wage
eosts are paid to it by the Government as part of its operating differentIal subsIdy
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1919 1950

Trade Route No 29Cargo ships 6532 73 14

Roundthe WorldCargo ships 6834 75 11

Roundthe WorldCombination ships 70 55 71 10

Section 606 1 of the Act provides that in case of disagreement
the Board is authorized after proper hearing to
determine the facts and make such readjustment in the amount of such future

payments as it may determine to be fair and reasonable and in the public interest

The Operator now raises three issues with respect to the 1949 and
1950 wage differentials

The wage costs of foreignflag competitors were estimated at too
high a level and the subsidy rate was too low

1 because the Board improperly included the estimated cost

of repatriating foreign crews on both services

2 because even if any foreign repatriation cost was properly
included in the foreign wage cost the amount thereof was
overstated with respect to both services and

3 because the Board erroneously overestimated the wage costs
of the Panamaflag competition in computing the wage dif
ferential for the OperatorsRoundtheWorld combination

vessel service in 1950

FACTS RELATING TO ISSUES NOS 1 AND 2 ON FOREIGN REPATRIATION COSTS

1 The obligation of repatriation is the foreign operators obliga
tion to transport members of his crew to the home country Personnel

so transported are entitled to wages and subsistence en route thus mak
ing time in transit an important factor Correlative to the obligation
to repatriate crews is the practical necessity on the part of the foreign
operator to furnish replacements for his vessels Such replacements
may be recruited from qualified personnel when available at ports
from which crew members are repatriated or may be sent from home
When replaced from home the cost is borne entirely by the operator
No statistics are available to show the foreign operators experience in
recruiting locally nor is there evidence to determine whether foreign
operators costs for replacement are greater or less than their costs for
repatriation where the obligation of repatriation exists

2 The Norwegian Danish and British competitors of the Operator
have repatriation obligations on one or both of the routes here in

volved The actual cost of crew repatriation incurred by the Danish
competitor for the years 1951 and 1952 was taken as representative of
its repatriation costs for 1949 and 1950 and included in estimating
Danish wage costs for 1949 and 1950 The British competition in

4 F M B
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eluded some vessels manned by mixed crews as well as some manned

by all white crews No satisfactory information as to the rights of

mixed crews to repatriation was available and their repatriation was

excluded in the estimate of British wage costs British crew members
were found to be eligible for repatriation at the end of two years of

consecutive service British competition occurred only on the Opera
tor s Round the World Service and the expense of repatriating white

members of British crews from Marseilles to London was divided by
twenty four and the result taken as the estimated monthly expense
for Britishrepatriation

The Operator has objected to the inclusion ofany amount for either

Danish or British repatriation in the wage differentials involved but

does not question the method of computation On the other hand the

Operator objects both to the inclusion of repatriation expense under

the Norwegian flag as a matter of principle and also the method of

computation More detailed findings with respect to repatriation of

the Norwegian flag are therefore necessary
3 The obligation of a Norwegian operator to furnish repatriation

for officers including radio officers and chief stewards is based upon
the collective bargaining agreem3nt in force whiGh in the years 1949

and 1950 required the operator to pay the full cost of repatriation
after two years of service

4 The obligation of the Norwegian operator to furnish repatria
tion to other members of the crew is based on the Norwegian Merchant

Seamen s Act section 25 a which provides for repatriation once in

three years for vessels trading in the Pacific and once in two years
for vessels touching European and Mediterranean ports Under the

Norwegian law the operator is required to pay one third of the ex

pense the seaman and the Norwegian State contributing the balance

in equal shares The Norwegian law does not prevent the operator
from assuming the seaman s one third of the cost but there is no evi

dence ofany such practice
5 The officer or crew member on the Norwegian vessel loses his right

to repatriation if he fails to serve out the full period indicated or if

he elects not to go home and in such case the Norwegian operator is

under no alternative obligation to pay cash If a seaman falls sick

his cost of travel is paid by the owner s P 1 underwriters and if he

obtains a working passage home at his current wages he is entitled

to nothing further Repatriation applies only to Norwegian citizens

sailing on Norwegian vessels Norwegian flag operators are per
mitted to employ non Norwegian crews and these have no repatria
tion rights

4 F M B
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6 The Norwegian flag lines competing with both services of the

Operator do not ordinarily return to Norway In estimating the

Norwegian wage cost for cargo vessels th Board following the staff s

recommendation included 1 208 per month in 1949 and 1 163 per
month in 1950 for the cost of repatriating officers and crews in reach

ing the Trans Pacific differential rate and 216 and 210 respectively
for repatriation costs in reaching the Round the World rate Nor

wegian repatriation for both officers and crew was in this computation
assumed to occur every two years Thus the full cost of repatriating
the entire crew was divided by twenty four to reflect the pro rata

monthly expense to produce the figures set forth above

7 In estimating the foreign wage cost the staff of the Board took

the position that the total cost of replacement as well as repatriation
should be considered as a wage factor for the foreign operators The

staff had no precise figures as to the cost of replacement but in com

puting the cost of repatriation for the Norwegian competition in the

mannerabove set forth it wasstated that the costof replacement would

be a compensating factor to offset any overstatement in assigning to

repatriation alone the cost of travel of the full ship s complement at

two year intervals although as explained above there was a lesser

statutory obligation upon the Norwegian operator

DISOUSSION OF ISSUES NOS 1 AND 2

The Operator argues on principle that the Board lacks any au

thority to include foreign repatriation charges in estimating foreign
flag wage costs elaiming that repatriation costs are not and cannot be

considered as wages and that to include them as such unduly swells

the estimate of foreign flag wage costs thus violating the principle of

parity required by section 603 b of the Act as effectively as if the

estimates of the Operator s American flag wages wereunduly reduced

There are two answers to this argument In the first place the

Board must have some latitude in the interpretation of what is ro

be included in the statutory words fair and reasonable cost of

wages Wages as defined in Webster s New International Diction

ary Second Edition are

That whichis pledgedor paid forworkor other services

The Board in cOJIlparing American operators fair and reasonable

costs for wages with similar costs of foreign operators has adopted
the practice of including not only payments made directly to the sea

man employed such as basic wages and overtime but also payments
made to government and other funds and insurance plans which re

dound to the employee s benefit such as Social Security payme ts
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under American laws and health unemployment pension and social

provisions under foreign laws It is believed that the Board may

properly include within the term fair and reasonable cost of wages

payment which an employer is required to make with respect to an

employed seaman which redound to his benefit and which both he and
his employer take into consideration at the time of employment
Such payments whether made directly into the seaman s hands or into

the hands of others for his benefit come within the broad definition
of that which is paid for his work The definition does not how

ever include gratuities which are not bargained for and which are

purely voluntary on the part of an employer The cost of the foreign
operator to repatriate his officers or crew whether an obligation aris

ing from a bargaining agreement or from a statutory provision is a

cost which we feel may well comewithin thebroad definition ofwages
This interpretation was formally adopted by the Board with respect
to the period prior to January 1 1951 when the Board on June 10

1953 determined to

Approve the inclusion of rep triation as an item of foreign wage costs with

respect to differential subsidy wage rates applicable to voyages commencing prior
to January 1 1951

It does not follow from what has been said that an interpretation
once given by the Board must necessarily remain unchanged Any
different interpretation which the Board adopted with respect to this
matter for rates for voyages commencing on and after January 1 1951
is of course not involved in this case and need not be here discussed

In the second place even if foreign repatriation costs may not be

deemed to fall within the broad definition of the term wages the

subsidy rates and amounts to be awarded to the operator as tentatively
determined are still rates and amounts which under the statute the

Board is authorized to award for section 603 b only requires thatthe

amount of subsidy shall not exceed parity It does not require that

the amount awarded to the Operator be exactly ornot less than parity
Under no interpretation of the word wage as used in the section of

the Act referred to does the inclusion of foreign repatriation costs re

sult in an award that would give to the Operator in this case a sum

thatwould exceed parity
Coming next to the method used by the staff in computing foreign

repatriation costs the Operator does not attack the method used for

estimating Danish and British costs but concentrates on the method

ofcomputing Norwegian repatriation costs and here we think a modi

fication should be made The tentative subsidy rates were based on

figures which charged the Norwegian competitor with the full cost of

repatriating all crew as well as officers every two years whereas under

4 F M B
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the applicable law the Norwegian operator is responsible for the pay
ment of only one third of the cost of crew repatriation Further

more the computation failed to make due allowance for the fact that

crews on vessels operating in Pacific waters are entitled to repatria
tion only after three years of consecutive service and not two years
The Board should direct that the calculation of Norwegian repatria
tion costs should be revised to give effect to the provisions of law appli
cable to crews confirming the use of the Qne way airplane fare with

out wage or sustenance allowance during the trip home as the cheapest
means of repatriation Such a figure will result in a reasonable esti

mate of the Norwegian operator s maximum liability for repatriation
Any reduction in actual cost to the Norwegian operator below this

figure due to the factors set forth in Finding of Fact No 5 is not

subject to any exact calculation and is offset by the cost of replace
ment which is actual but equally difficult of precise estimation

FACTS RELATING TO ISSUE NO 3 ON PANAMA FLAG WAGE COMPUTATION

The remaining differences arise in connection with the computation
of estimated wage C0st for the Panama flag competition for combina

tion vessels on the Round the vVorld Service in 1950 It does not in

volve 1949 rates on any vessels or 1950 rates on cargo vessels since none

ofthese had Panama flag competition
8 The Panama flag competition was furnished by the Home Line

operated by the Italian firm of Fratelli Cosulich whose operating
office is in Genoa In estimating the base wage costs of the Home

Line the staff treated this operation as virtually equivalent to an

Italian line After recomputation the Panama base wage was com

puted as identical with the Italian base wage Furthermore since the

Home Line crews were recruiteclln Italy the staff assumed that the

various social benefits 2 which an Italian operator was obliged to con

tribute for the bene fit of its crew would apply equally to Italian crews

sailing under the Panama flag On the other hand the staff had

direct information to the effect that the overtime allowance to crews

under the Panama flag was42 percent of base wages as against 86 per

cent under the Italian flag As the result of these assumptions and

this information the staff s computation showed a total estimated wage

cost under the Panama flag 17 05 percent below that under the Italian

flag for 1950

2 Social Benefits These social benefits are separately descrihed as 1 disability old age

pensions and supplement 2 tuberculosis unemployment marriage and birth grants

3 family allowance supplementary social insurance and solidarity fund 4 industrial

accident and sickness insurance 5 non occupational sickness insurance 6 housing

allowance and 7 supplementary contributions
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DISCUSSION OF ISSUE NO 3

The Operator complaining that even this computation set Panama

wage cost at too high a level submitted in evidence certain letters

and cables received directly from Fratelli Cosulich comparing the

Home Line s Panama flag wage and social benefit costs for 1950 with

costs for operating an identical vessel under the Italian flag From

these the isolated costs of social benefits actually incurred under the

Panama flag appeared to be less than similar costs under the Italian

flag But from these it also appeared that the total wages including
both take home items and social benefits for 1950 were only 10 73

percent lower under the Panama flag than under the Italian flag
Thus the over aJl differential in favor of the Panama flag of 10 73

percent vas less favorable to the operator than the over all differential

in favor of the Panama flag of 17 05 percent as computed by our staff

Ifwe are to give the Operator the benefit of the information which

he obtained from Fratelli Cosulich with respect to the lower costs

for social benefits under the Panama flag he should in fairness also

be charged with the higher overtime costs reflected in the Cosulich
statement This case shows the inherent difficulties which the staff

and the Board are faced with in making exact estimates of the various

elements that go into various foreign flag competitors cost of the

various subsidized lines The information submitted by the Operator
in this case does not exactly correspond with and is therefore not

exactly comparable with the information available to the staff We

are not willing to disturb the staff s computation in one detail because

of the Cosulich letter without giving effect to all information in that

letter which would of course be less favorable to the Operator than

the computation now made by the staff Accordingly we believe that

the staff s corrected computation of Panama wages amounting to

15 170 per month as compared with the Italian 18 289 should be

confirmed

RECOMMENDATIONS TO THE BOARD

The Board should find

1 That the principle of including repatriation as an item of foreign
wage costs with respect to the operating differential subsidy wage

rates for the years 1949 and 1950 is authorized by law and is fair and

reasonable and in the public interest

2 That the computation of Norwegian repatriation costs for crews

should be recalculated to give effect to the applicable provisions of

Norwegian law but in other respects the computation of Norwegian
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repatriation costs as heretofore made by the staff is fair and reasonable
and in the public interest

3 That the computation of wage costs for the year 1950 of com

bination vessels operated under the Panama flag as recomputed in the

monthly amount of 15 170 is fair and reasonable and in the public
interest

4 That the Operator s requested findings 1 4 5 10 11 12 14 20

21 22 23 24 should be made and requested findings 2 3 6 7 8 9 13

15 16 17 18 19 25 26 should be denied
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No 8 39

FARRELL LINES INCORPORATEDDETERMINATION OF

FINAL SUBSIDY RATES FOR 1949

Submitted September 22 1953 Decided October 2 1953

Case remanded to examiner to afford parties an opportunity to obtain and offer

further evidence

Harold B Finn for Farrell Lines Incorporated
Thomas Lisi and EdwardAptaker for the Board

REPORT OF THE BOARD

By THE BOARD

Farrell Lines Incorporated the Operator was unable to reach
an agreement with us as to the rate of operating differential subsidy
for subsistence of officers and crews for the year 1949 upon the Op
erator s South and East African Service Trade Route No 15A After

considering staff memoranda and hearing testimony from staff mem

bers we tentatively determined by interlocutory order dated February
17 1953 that the Operator was not entitled to subsidy for subsistence

on the service The Operator filed objections and a statement and

thereafter a hearing was held before an examiner pursuant to section

606 1 of the Merchant Marine Act 1936 the Act The examiner

recommended approval of our tentative findings and the Operator
I excepted We find it necEssary to remand the case for further

evidence

Section 603 b of the Act under which we acted in making the

tentativ determination regarding rates provides
the operating differential subsidy shall not exceed the excess of the fair

and reasoJable cost of subsistence of officers and crews in the opera

tion under United States registry of the vessel covered by the contract over

the estimated fair and reasonable cost of the same items of expense if sucb
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vessel were operated under the registry of a foreign country whose vessels

aresubstantial competitors of the vessel covered by the contract

The Operator s American flag subsistence costs werecompared with

the estimated subsistence costs of the foreign flag competitors on the

route and the following determination was tentatively made

Type of cssel

Subsidy for
subsistcnce Effective for
of officers approved
and crews voyagescom

percent of mencing on

United States and after
cost

02 S B1 u

03S RH2
0 0 Jan 1 1949
0 0 Do

Section 606 1 of the Act provides that in case of disagreement
the Board is authorized after proper hearing to

determine the facts and make such readjustment in the amount of future

payments as it may determine to be fair and reasonable and in the public in

terest

A similar provision is contained in the Operator s subsidy agreement
The Operator s exceptions to the examiner s report assigned the fol

lowing errors

1 He erroneously placed on the Operator the burden of proof to

show that the tentative rate proposed by the Board wasnot fair and

reasonable andin the public interest

2 He failed to make findings of fact regarding domestic and for

eign subsistence costs on which the Board could base a readjustment
of subsidy rates for 1949

3 He failed to consider the controverted issues of fact and law

raised in the Operator s statement

4 He failed to determine what changes had occurred since the date

of the Operator s original contract ofApril 23 1940

5 He failed to find fair and reasonable meal day costs applicable
to the Operator s vessels as operated under the American flag and as

if operated under a competing foreign flag and the difference between

them

6 He erroneously recommended that the Board s tentative rate of

zero percent be adopted
Exception l Burden of Proof The hearing ordered by section

606 1 of the Act is to determine what if any readjustment in the

amount of the pre existing subsidy shall be made The section pro
vides that such a readjustment may be made not more frequently than

once a year at the instance of the Board or the Operator Inthis case

the rate for the prior year was also zero percent Although our staff
I
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reviewed this prior rate before the Operator made formal request for

readjustment the controversy arises because the Operator is not satis

fied to have the prior year s rate continue in 1949 The tentative rate

constitutes our offer for a rate for 1949 When an operator fails with
in the time limit ofour tentative order to show cause to the contrary
the tentative rate becomes final by mutual agreement Where how

ever as in this case an operator makes seasonable objections and the

case is set for hearing the issues become the statutory issues undl3l sec

tion 606 1 of the Act and whichever party Board or operator is

the one moving for a readjustment of the prior year s rate has thebur

den of proof on the statutory issues Here the Operator seeks upward
revision of the prior year s rate and for this reason the burden is

upon it

Exceptions 13 3 5 and 6 The Necessary Facts The examiner set

forth in detail the method by which the staff recommended the zero

percent rate which we tentatively adopted for 1949 The separate
computation of the staff for both C2 vessels and C 3 vessels is con

tained in his report which in each case showed a negative rate i e

that the foreign costs were in fact higher than the American costs for

subsistence and that therefore there was no excess American cost to

be subsidized by the Government pursuant to section 603 b of the

Act The staff computation for C2 cargo vessels is set forth below

showing comparison between United States flag meal day cost and

meal day cost under the flags of foreign operators offering competi
tion on theroute

C2 CARGO VESSELS

Flag

United United Union
Untted Kingdom Kingdom of
States mixed white South

cr w crew Africa

Complementn u u 50

Officers and white crew u u u u u u u

Nonwhite crewuu u

Subsistence cost permeal dayu u uu 1 54

Officers and white crew u u u u

Nonwhite crew u n
u

Subsistence cost pervessel day u
u h u 77 00

Different1alin
dollars

u u 00 u
h

Unweighted differentiaL u u h percent
Cornpetitlon weight factor u percent u u

Weighted differentiaL
00 pcrcent

Composite weighted differentiaL h oo u 0 percent u

82 44 48
22 u

60 u u

0 855 1 315 2 274
1 315 00 00

00

0 686
70

091
57 86 109 15

6 91 19 14 32 15
8 97 24 86 41 75

47 91 22 19 29 9
4 30 5 52 12 48

2 66

The computation was made pursuant to the Manual ofGeneral Pro

cedures for Determining Operating Differential Subsidy Rates the

Manual a manual adopted by the Board on September 26 1951 de

signed to simplify methods of cost data collection and computation
4 F M B
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without sacrificing any of the essential data necessary to comply ade

quately with the Act It was adopted only after consultation with

Government agen ies interested and with representatives of the vari

ous subsidized lines Pursuant to these procedures foreign flag com

petition on the route in the year in question was determined accord

ing to the tons of cargo carried by vessels of each foreign flag and

in the computation above was shown under Competition weight fac

tor to be as follows

Percent

United Kingdom using mixed crews 47 91

United Kingdom using all white crews 2219

Union of South Africa 29 9

Total 100 0

The differential for subsistence United States versus foreign per
vessel day for each foreign flag was multiplied by the competition
factor described above to provide a weighted differential for each for

eign competing flag The combination of the three weighted differ

entials in this case 4 30 percent 5 52 percent and 1248 percent
made the composite weighted differential of 2 66 percent In effect

this was a finding that the United States flag subsistence cost was 2 66

percent lower than the cost of subsistence on the foreign flag compet
ing vessels weighted in accordance with their respective carryings
This 2 66 percent differential supported the staff s zero percent rate

as recommended Farrell s chief objection is to the inclusion of the

figure of 2 274 as the meal day cost on competing vessels under the

South African flag during the year in questiqn This rate was de

rived from the actual experience of three vessels operated under the

flag of the Union ofSouth Africa for the year 1949 as reported to the

staff The Operator says that while a South African flag competitor
may have reported meal day costs these should not be adopted as the

basis of computing the fair and reasonable c05t ofsubsistence of vessels

under that flag In short the Operator urges that actual costs are not

the same thing as estimated fair and reasonable costs which the Act

refers to Furthermore the Operator urges that the esti mate of for

eign costs should be based on an estimate of what they would be if

Farrell and not a foreign operator operated the vessel under the

foreign flag
The cost comparison is of course between the subsidized ship as op

erated by Farrell under the American flag and as if the same vessel

were operated under the foreign flag But neither the statute nor

the Manual contemplates an estimate based on hypothetical operation
by Farrell under the foreign flag Subsidy rates for subsistence as

well as wages and other items are based on a comparison of the Ameri

4 F M B
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can operator s costs with the foreign competitor s cost for the same

ship The Manual Part Three expressly so provides
IV C Foreign Meal Day Cost Primary Method of Oomputation

Wherever possible a meal day cost of the competitive foreign operators shall

be developed by the Board with as many of the following details as practicable
name of vessel name of operator flag of vessel trade route or voyage itiner

ary period covered by meal day cost number of voyages

The Board shall determine in each case the period for which the most ade

quate foreign information is available on subsistence costs and may index

retrospectively and prospectively for years during which less adequate informa

tion is available

D Foreign Meal day Oosts Seconda1 Y Method of Ooinputation
Whenever the evidence is inadequate to support a meal day cost for a par

ticular foreign competitor by the primary method of computation the Board may

adjust the most comparable

A factual basis for the foreign cost estimate can be derived from the

foreign competitor s actual experience whereas a speculation only can

be derived from an estimate of the American operator s costs on the

assumption thatit sailed under a foreign flag
The operator introduced evidence of South African food price lists

for 1949 which tended to show that a substantial part of a vessels

subsistence requirements could be purchased in South Africa at prices
23 6 percent less than in the United States From this the Operator
argued that all stores could be bought by Farrell in South Africa at

the same percentage below United States prices if Farrell were op
erating under the South African flag and in such case its meal

day costs for 1949 would have been 1 17 per man Such a computa
tion falls into the error already indicated and also fails to give effect
to the undisputed testimony that the actual practice of the South

African competitor in 1949 was to buy 60 percent of subsistence stores

in the United States and 40 percent in South Africanports
The estimated meal day cost of 2 274 on which the recommended

rate is based was reported to the staff as the meal day cost of South

African flag vessels competing on the route This cost appears to be

approximately 50 percent greater than the actual meal day cost of

the Operator s American flag vessels which purchased all of their

stores in the United States The extent of this difference suggests
that the South African figure should be subjected to careful scrutiny
The record shows that the figure was derived from a written report
from an informed and reliable source showing the average meal day
cost of the ol1e South African flag operator on the route for the pe

I
riod from August 1 1947 to April 30 1950 to be 125 units of the

local currency Another written report from the same source dated

approximately 2 months earlier stated the average meal day cost of
4 F M B
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the same operator for the same ships from January 1 1948 to Decem

ber 31 1951 to be only 85 units ofthe same local currency Itappears
that after April 30 1950 the South African operator s route was

changed so as to include British ports and that an average meal day
cost after April 30 1950 was only 66 units of local currency The

staff s computations set forth above are based on the meal day cost

of 125 units No reconciliation of this average meal day cost with

the much lower average meal day cost of 85 units is apparent to the

Board nor was any effort toward a reconciliation of the two figures
or a verification of either made by counsel The level of the South
African food prices indicated by the price lists introduced by the

Operator together with the conflict between the two figures reported
to be the South African average meal day cost throws substantial

doubt on the staff s figure of 2 274 per day derived exclusively from

the report showing the meal day cost to be 125 units of the local cur

rency The Board feels that the difference between the two figures
should be cleared up before a final decision is made Accordingly
the case is referred back to the examiner to afford the parties an op

portunity to obtain and offer further evidence on this point
Exception 4 0hanges sVnce 1940 Since the Operator by its re

sumption contract dated as of January 1 1947 accepted the zero

subsistence rate for 1948 and agreed that such rate would not be re

viewed until as of January 1 1949 any changes occurring between

April 23 1940 and January 1 1949 arenot material

An order will be entered remanding the case for further proceeding
Chairman Rothschild being absent did not take part in this

decision
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ORDER

At a Session of the FEDERAL MARITIME BOARD held at its
office in Washington D C on the 2d day of October A D 1953

No S 39

FARRELL LINES INCORPORATEDDETERMINATION OF

FINAL SUBSIDY RATES FOR 1949

The Board on the date hereof having made and entered of record
its report in this proceeding which report is hereby referred to and
made a part hereof

It is ordered That the case be and it is hereby remanded to the
xaminer for the purposes stated in said report
By theBoard

Sgd A J WILLIAMS

Secretary
4 F 1f B
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No 707

THE HUBER MANUFACTURING COMPANY
v

T V STUOiIIVAARiZAATSCI3APYIJtNrDxrAND1 AL
1

Submitted November 101953 Decided November 13 1953

Complainant notshovn to have suffered damage clue to alleged unjust discrimi

nation on rates for transportation of road rollers from United States Atlantic

ports to Indonesia and not entitled to reparation under sections 16 and 17

of the Shipping Act 1916

Paul L Glasener and Oliver L Onion for coinplainant
Cletus Keatinq and Duvid Davson foiiespoidents

BY THE BOARD
REPORT OF TF3E BOARD

The complaint filed December 13 1950 alleged that respondents
tariff rates for the transportation of road rollers and accessories from

United States 1tlnticand Gulf ports to Indonesia were unduly and

unreasonably preferential prejudicial and disacYvantageous in viola

tion of section 16 of the Shipping Act 1916 the Act and unjustly
discriminatory and prejudicial in violation of section 17 of the Act

Complainant demanded entry of a cease and desist order and repara
tion of221024 with interest

The case was originally submitted to the esaininer upon a stipula
tion of facts In his original report the egaminer recommended that

reparation be recovered from respondents N V Stoomvaart Maat

schppijlTederland Nederland and Ocean Steam Ship Com

pany Ltd Ocean and that the complaint should be dismissed

as to the other respondents Deletion of one of the tariff rates by
1 goninklijke Rotterdumsche Lloyd N V formerly known As N V Rotterdamsche

Lloyd N V NederlandschAmerikaansche StoomvurtMaatscbappij HollandAmerika

LinThe Ocean Steam Ship Company Ltd The China Mutual Steam Navigation Co Ltd

unch Edse R Co Inc and Strachan Shipping Company

4 F M B 3
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respondents on October 1 1951 made the issuance of a cease and

desist order unnecessary

Eaceptions were filed by the two respondents mentioned and the
matter was argued oralJg before us in September 1952 During the

course of argument it appeared that some facts which were deemed
material to a decision were not contained in the pleadings or stipu
lation of evidence and accordingly permission was granted to com

plainant to take further testimony on sitch fact9 Before completing
the record compTamant moved to amend Che cohip2aint to bring in
additional parties respondent and this motion was heard by the
Board and deued oai tha ground that qt4re thaa tha 2 years pre
scribed in section 22 of the Act had elapsed between the date of the

alleged cause of action and the motion co bring innw parties
The eaaminerssupplemental report bgsed on the 8mededrecord

found that respondents did not charge complainnnt a higher rats for
the transportation of road mllers than was charged to other shippers
of the same azticles and tha the rate charged did not subect com

plaiuant to unteasonabls pxQjudice nd was not unjustly discrimina

tory and accordingly recommended that the caatplaint bedimssd
We agree with the examinersconclusions

We find from tharecord
1 Complainant manufactures and sells road rollers and ofher road

building equipment Respondents are common carriers by water from
IInited States Atlanticand Gulf ports to Indonesia and are uembere
of the Atlantic and GulfDutchEast Indies Conference During
tkeperio when the shipments hereinafter referred to were made the
confereuce had on file its FrQighE TariffNo 10 wIuch included the

fOlIowing two items

1752 Road 1lfaking ImplementeandParte N 09vlz

ConDraciraia
r r Road Rouers3700

f423 Oll PradnMng and Renmg Mac67nery Mafetfata and Sup
plies viz

CoThnct rnte
r

Rollere RoaA Ss300

2 Ttem Na 1782 wastheoriginal tariffprovision covering the trans

portationof road rollers ItemNo1425 wasadded by tha confesence
so as to retain the business of an oil company uhich was making large
shipments ofoil producing machinery from tha United States for use

on its Indonesian properties The said oil company had a Eumpean
snbsidiary which purchused oil producing machinery In Eumpe which

itshipped direcEIp to Tsidonesahe quantiLy of such articles which
the oil company would coutinixe to pnrchase m the Urtited taCes was

F M S3
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reported to the conference to depend on how the total cost from the

United States including ocean freight compared with the costs from

Europe The oil company informed the conference that unless certain

adjustments in rates were adopted by the conference including the

insertion of Item No 1425 it would cease to ship on conference vessels
The conference decided that it could not afford the possible loss of

revenue and accordingly acceded to the request and adopted Tariff

Item No 1425

3 Between October61948 and March41949 complainant shipped
on respondents vessels ten consignments of road rollers from New
York and Savannhto Indonesia During this entire period the

3300rate covered by Item No 1425 vas in effect for oil producing
and refining machinery materialsand supplies including roac rollers
if such articles were shipped for use in oil producing or refining and
were designated by the shipper asoilproducing inachinery None of

complainantsshipments above mentioned were sodscribed in the

applicable bills of lading nor dici complainant ever claim that its ship
ments were shipped for use in oil producing or refining Accordingly
complainantsshipments were charged and paid the higher rate

specified in ItemNo1782
4 Complainantmade two shipments prior to December 13 1948

more than 2 yearsprior to the filing of the complaint in this case and

eiglitsiipments on and after that date the last shipment being made
March 4 1949 The difference between the freight actually collected

byiespondents under Item No 1782 and theamount complainant
would have paid if it had been charged the lowerrate provided in Item
No 1425 was221024 on all shipinents abovementioned and210304
on shipments made on and after December 13 1948 the latter amount

arising146814 from shipments on vessels of Nederlndand 63490
on vessels ofOcean

5 The records of respondents show that between September 15
1948 and October 1 1951 when the lower rate was discontinued 29

shipments of road rollers nd road roller parts and accessories were

made on respondents vessels from U S Atlantic Lnd Gulf ports to

Indonesia including complainants10 shipments and the said 29 ship
ments consisted of 50 road rollers and severalcases ofparts and acces

sories A11 of these 29 shipments moved under the higher rate pro
vided by Item No 1782 and none of said shipments moved under the

lower rate provided by Item No 1425 Each shipper was charged
freight at the same rateper ton and no adjustment in freight rates has
been mde on any of saici shipments One of the 29 shipments was

made by noil company but not the oil company at whose instance
ItemNo1425was adopted by respondents

4 F M B

688650 O 63 25



346 FEDRAL MARITIiVIE BOARD

Before coiicluding the case before the eiaminer coinplainarit filed
a motzon to permit the taking of evidence from officials of the Bureau
of the Census and from nonresponcletmembers of the conference as

to any shipments made by the particular oil compnyfor vhoin the
lower rate on road rollers was established under Item TO 1425 Such
evidence was not covered by our earlier permission Complainnt
contended that such evidence might show that the respondent confer
ence members could be held responsible for the acts of nonrespondent
members by reason of common membership in the conference After
oral tirginlent Redeniedthismotionlolding that any such additional
eviclence vould not concern shipments made on any vessels of any of
the respondents in the case and could not be relevant to issues raised

by thecomlaint
POSITIONS OF THE PARTIS

Complainnttales theZosition that the road rollers shipped by it

under Item No 1782 were in all respects identical with road rollers

described in Ttem No 1425 takinb the lower rate and therefore com

plaintint was entitled to the lower rate and that respondents in charg
ing the higher rate subjected comlainant to undue prejudice and

unjust discrimination in violation of the ct Compltiinant does not

no urbe the entry of any cease and dasist order nor does it urge the

award o reprtion for the two shipments made more than 2 years
prior to the filinb of the complaint Itclimsto be entitled to repara
tion on theremininb eight shipments in theamount of210304with

inerest

Respondents claim that no case of unreasonable prejudice orunjust
discrimination is made out by complinant because respondents
accorded no diferentor better treatment to any competing shipper

DiscvssYOx

Section 16 First of the Act declares it unlavfulfor any common

carrier within the purview thereof directly orncirectly
To make or give any undue oruneasonable preference or ldvantage to any

particular person locality or description of traffic in any respect vhatsoever or

to subject anq particular person loeality or description of traffic to any undue

or unreasonable prejudice or disadvantage in any respect whatsoever

6ection 17 of the 1ct provides
That no common carrier bq water in foreign commerce shall demand charge

or collect any rate fare or charge hich is unjustly discriminatory betreen

shippers

2 See section 22 oP et also Plomb Tool Cu v dmericanHaaoaiiaaSteamship Co
2 U S M C 523
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Itwill be seen that the language of section 16 First makes it a vio
lation to give any undue preference to any particular person or to sub

ject czny particular person to any undue or unreasonable prejudice
The undue preference and the undue prejudice mentiondin this sec

tion is alvays a relative matter that is tlie preferrinb of one person
to another or the deferring of one person to another To constitute a

violation of this section there must always be two persons biven un

equal treatment by the carrier or other person subject to the Act for

any unjust discrimination when found to egist may be cured by rais

inb thelov rate as vell as lovering tlle hibh rte or bringinb bo
rates to a common point ild lilewise under section 17 there must be

unequal treatment between competing shippers or ports to constitute
a violation Here complainant paid the higher of twortes but no

other shipper received ny lower rate or better treatment Com

plainant vas therefore not treatednorse than a competitor and re

spondents have therefore not been guilty of thesatutory violations
mentioned in the complaint

As we pointed out in the case ofAfqhanAmer Tradinq Co Inc v

Isbrczndtsen Co Inc 3 F DZ B 622

Since it is stipulated that no other shipper paid loverrates than were charged
complainant in thic case there is n showing of undue prejudice in violation of

section 16 of the Act or of unjust discrimination in violation of section 17 of

theAct

In United Nations et ul v Hellenic Lines Limited et czl 3 F 11IB

781 wesid

there is no evidence of a competitive shipper of cotton who received

from respondent a different rate from that actually charged complainant Under

the circumstances it must follow in this case as in the fqhan case that there

has been no shoving of any violation of theAct

In Port of New York Aut1oityv AbSvenska et al 4 F M B202
we said

In order to sustain the charge of unjust discrimination under these provisions
of the Shipping Act complainant must prove 1 that the preferred port cargo

or shipper is actually competitive with complainant 2 thatthediscrimination

complained of is the progimate cause of injury to complainant and 3 that

such discrimination is undue unreasonable or unjust P1Lila Ocean Trac
Bureau v Export S S Corp 1 U S S B 538 541 1936 S Kramrc Co v

Inland Waterways Corp et al l U S M C 630 633 193i

tiVe have carefully examined the authorities referred to us in com

plainantsbriefs dre do not find the holdings therein in any way
inconsistent vith the conclusions above set forth

4 F 4B
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CONCLII6ION6

Under the facts and circumstances in this case we conclude that the

rate for the transportation of road rollers from United States Atlantic

ports to Indonesia charged by respondents against complainant did
not result in undue orunreasonable preference or advantage to any per

son and di not subject complainant to any undue or unreasonable

prejudice or disadvantage in violation of section 16 of the Act nor

were such rates unjustly discriminatory or prejudicilto complainant
in violation ofsection 17of theAct

An orderwillbe entered dismissing the complaint

4 B M B



ORDER

At a Session of the FEDERAL MARITIME BOARI held at its

office in ashington D C on the 13th day of November A D 1953

No 707

THvsEx MAxvFacrIIRIN COMPANY

v

N V STOOMVAART MAr1TSCHAPPIJ NEDERLAND ET AL

This case being at issue upoii complaint andansveron file and hav

ing been duly heard and submitted by the parties and full investiga
tion of the matters and things involved having been had and the

Board on the date hereof having made and entered of record a report

stating its conclusions decision and findinsthereon which report is

hereby referred to and made apart hereof

It is ordered That the complaint be and it is hereby dismissed

By the Board

SEAL sgCl 1 eT wIILIAMS
Secretary
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No S 34

BLOOMFIELD STEAMSHIP COMPANy APPLICATION FOR OPERATING
DIFFERENTIAL SUBSIDY ON TRADE ROUTE No 13 SERVICE 1 ANDTRADE

ROUTE No 21 SERVICE 5

Submitted November 3 1953 Decided November 18 1953

On reargument conclusion in prior report 4 F M B 305that service already

provided by vessels of United States registry on Trade Route No 13 Service 1

is inadequate and in the accomplishment of the purposes and policies of the

Merchant Marine Act 1936 additional vessels should be operated thereon

reversed

The provisions of section 605 c of the Act interpose a bar to the granting to

Bloomfield Steamship Company of an operatingdifferential subsidy contract

covering the operation of cargo vessels on Trade Route No 13 Service 1

Paul D Page Jr and Malcolm R Wilkey for Bloomfield Steam

ship Company
Joseph M Rault and Odell Kominers for Lykes Bros Steamship

Co Inc and Sterling F Stoudenrnioe Jr for Taterman Steamship
Corporation interveners

Edward Aptaker for the Board

REPORT OF THE BOARD oN REARQUMENT

Interveners Lykes Bros Steamship Co Inc andWaterman Steam

ship Corporation petitioned to reopen thIs proceeding to take further

evidence and to present reargument on our decision of June 30 1953

4 F M B 305 We denied the petition to reopen but granted
reargument

We adhere to our earlier decision as to Trade Route No 21 Service

5 and modify it as to Trade Route No 13 Service 1

As pointed out in our earlier report the issue before us is whether

section 605 c of the Merchant Marine Act 1936 the Act interposes
a bar to our approval of an operating differential subsidy contract

with applicant covering either or both ofthe routespresently involved

Section 605 c provides in part as follows

4 F M B 349
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No contract shall be made under this title with respect to a vessel to be oper
ated on a service route or line served by citizens of the United States which

would be in addition to the existing service or services unless the Commission

shall determine after proper hearing of all parties that the service already pro
vided by vessels of United States registry insuch service route or line is inade

quate and that inthe aCCOml lishment of the pnrposes and policy of this Act ad

ditional vessels should be operated thereon and

no contract shall be made with respect to a vessel operated or to be operated in

a service route or line served by two or more citizens of the United States with

vessels of United States registry if the Commission shall determine the effect

of such a contract would be to give undue advilntage or be unduly prejudicial
as between citizens of the United States in the operation of vessels in competi
tive services routes or lines unless following publiC hearing due notice of which

shall be given to each line erving the route the Commission shall find that it is

necessary to enter into such contract in order to provide adequate service by
vessels of United States registry Paragraphing supplied

Our earlier report concluded that applicant s proposed services on

both routes would be in addition to existing services thereon that on

each of the trade routes involved the United States flag service was in

adequate and that additional vessels should be operated thereon to ac

complish the purposes and policies of the Act and that therefore

section 605 c of the Act did not impose a bar to the granting of an

operating differential subsidy contract to applicant for operation on

either route

Our basic approach now to the application is substantially the same

as the approach taken in the earlier report but our present judgment
is that with respect to Trade Route No 13 Service 1 it has not been

shown that the service already provided by vessels of United States

registry is inadequate and that additional vessels are required to be

operated thereon to accomplish the purposes and policies of the Act

Inconsequence we find that section 605 c of the Act interposes a bar

to the granting of an operating differential subsidy contract to appli
cant for operation on Trade Route No 13 Service 1

In view of the fact that our conclusions differ from those of the

earlier report on the effect of section 605 c on Bloomfield s applica
tiO l for subsidy for operation on Trade Route No 13 Service 1 we

now briefly review the dete1ll1inat ve facts and estimates as to that

serVIce

1 The Trade Route No 13 Service 1 itinerary is described in the

Report of the United States Iaritime Commission on Essential

Foreign Trade Routes 1949 as follows

Between a United States Gulf port or ports and a port or ports in Spain
and or Portugal and or the Mediterranean and or the Black Sea with the privi

lege of calling at Casablanca Spanish Morocco and at ports in the United

States South Atlantic south of Norfolk and at ports in the West Indies and
Mexico

4 F 11B
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2 United States flag participation in liner exports from the Gulf in

general have since 1948 averaged around 60 percent In 1948 it was

75 percent in 1949 67 percent in 1950 54 percent and in 1951 46

percent as shown by Census Bureau statistics in the record

3 The cargo that will be available for movement by liner vessels
on Trade Route No 13 is estimated to be 700 000 tons annually This
estimate is based on Lykes projection of 400 000 tons of liner type
commodities which includes cargo from South Atlantic privilege
ports plus 43 57ths of this forecast 300 000 tons for tramp type
commodities estimated to be available for movement on liner vessels

4 Total annual estimated liner capacity of Isthmian Steamship Co
is 18 000 tons based on 18 annual sailings at an average lift of 1 000
tons per vessel

5 Total annual estimated liner capacity of States Marine Lines is
54 000 tons based on eight annual sailings of owned vessels each

carrying approximately the same average amount ofTrade Route No
3 cargo as was carried by the vessels operated by States Marine dur

ing the years 1950 and 1951
6 Total allllual estimated liner capacity for Lykes is 273 000 tons

We estimate that Lykes will provide 39 sailings per year on this route
at an average carrying capacity of at least 7 000 tons per sailing
This figure is greater than the 6 400 tons per sailing estimated in the
earlier report Because our earlier 6 400 ton estimate was based upon
data which excluded traffic originating at the privilege ports we now

correct that estimate so as to assign to Lykes a future vessel capacity
reflective of the average amount of cargo actually carried in 1950 and
1951 whether originating at the principal ports or at the privilege
ports 1

7 Total amount estimated liner capacity of all United States flag
operators presently on Trade Route No 13 is 345 000 tons

DISCUSSION

From our findings it will be seen that the estimated annual liner
capacity of United States flag operators on the route 345 000 tons
amounts to 49 percent of the estimated total liner cargo available an

nually 700 000 tons The determinative question before us is whether
in the words of the statute the service already provided

1 Inclusion of privilege port capacity of Lykes vessels on Trade Route No 21 Service
5 Increases total annual estimated liner capacity of all United States flag operators on
that route from 859 000 tOI1S to 887 600 tons The resulting increase In estimated United
States flag liner vessel participation however amounts to only 0 35 percent and this is
not sufficient to change our decision with respect to future adequacy of United States flag
servlce on that route
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by vessels of United States registry in such service route or line is

inadequate and that in the accomplishment of the purposes and policy
of this Act additional vessels should be operated thereon

Put in terms of the estimates we have considered the questions are

whether 49 percent participation in carryings on Trade Route No 13

Service 1 is inadequate and whether additional vessels should be op
erated thereon for the period of the proposed contract

Section 101 of the Act declares that it is necessary for the national

defense and development of the foreign and domestic commerce of the

United States that this country shall have a merchant marine which is

sufficient to carry its domestic water borne commerce and a substantial portion
of the water borne export and import foreign commerce of the United

States l

The earlier decision of the Board held that substantial portion
was intended by the Congress to mean more than half of the water

borne foreign commerce of the United States Our present judgment
is that while 50 percent participation by vessels ofUnited States regis
try in our total foreign commerce was intended by Congress to be a

generally desirable goal Congress never intended to establish 50 per
nt as an absolute level below which we in the exercise ofour discre

tion might never descend in determining adequacy for any particular
trade routeunder the Act

The award of subsidy is a function inherently stamped with the

exercise ofdiscretion and to follow rigid mathematical formulae alone

would largely frustrate the application of our independent judgment
as contemplated by theLegislature

This view is supported by the Act s pattern with regard to our

study of individual trade routes It is true that the Declaration of

Policy in Title Iestablishes as a goal that we have a merchant marine

sufficient to carry a substantial portion of the water borne foreign
commerce of the United States and that for diplomatic reasons

alone this language was adopted in place of the 50 percent standard

set forth in earlier drafts of the bill But it is clear that this goal
vas intended as a general guide with respect to the over all participa

tion of United States flag vessels and that other controlling consid

erations ought to be specifically invoked when we deal with individual

trade routes Thus section 211 a enjoins in determining essential

services routes and lines consideration of among other things the

number of sailings and types of vessels that should be employed in

such lines and any other facts and conditions that a prudent business

2 HR 7521 S 2582 H R 8555 75th Cong 1st Sess See 80 Congo Rec 10076
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man would consider when dealing with his own business In deter

mining whether service is adequate on a particular trade route this

and other provisions of Titles II and VI place their principal em

phasis upon the needs of the specific trade route under consideration
Had there been the intention to extend an absolute mathematical

standard to specific trade routes Congress could well have found the

necessary language as it has done in subsequent legislation 3 Not

unmindful of the general goal established in Title I we consider it

our duty to exercise our own discretion in fixillg the appropriate level

of participation reasonably to be sought by means of the operating
differential subsidy program in respect of any particular trade route

Turning to Trade Route No 13 we are impressed with the margin
of possible error inherent in estimating future capacities and traffic

There has been no such showing as would convince us that service is

inadequate and that in the accomplishment of the purposes and policy
of the Act additional vessels should be operated onTrade Route No 13

By declining to find inadequacy of service here we do not mean to

establish that under other circumstances we would be unable to reach

a different conclusion where a similar estimate of United States flag
participation was made The question of adequacy must be resolved

on the basis of the particular facts in each case

CONCLUSIONS

Ye therefore conclude

1 The service already provided by vessels of United tates registry
on Trade Route No 13 Service 1 is adequate and additional vessels

need not be operated thereon to accomplish the purposes and policies
of the Act

2 The provisions of section 605 c of the Act interpose a bar to

the granting to applicant Bloomfield Steamship Company of an

operating differential subsidy contract covering the operation of cargo
vessels on Trade Route No 13 Service 1

Inall other respects we adopt the findings and conclusions set forth

in the earlier report ofthe Boardin this case

By the Board

Sgd A J YILLIAaIS

Secretary

3 In the Economic Cooperation Act of 1948 as amended Act of April 3 1948 c 169

T tle 62 Stat 137 as amended by Act of April 19 1949 c 77 63 Stat 50 there is the

express requirement that not leffthan 50 percent of selected cargoes move overseas in

United S ta tes flag vessels
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WILLIAMS Vice Ohairman dissenting
I adhere to the decision of the Board on June 30 1953 for the

reasons therein set forth vVhile Lykes projection of 400 000 tons

of liner type cargo on the route is said to include privilege port cargo
actual carryings on the route of liner type cargo exclusive of privilege
port cargo ran 1948 781 000 tons 1949 812 000 tons 1950 592 000

tons 1951 614 000 tons or an actual average exclusive of privilege
port cargo for 1950 and 1951 of 603 000 tons The actual average

carryings for the latest two years available ewclusive of privilege port
cargo being 50 percent greater than Lykes estimate inclusive of such

cargo it is deemed that a fair estimate of Lykes capacity can only
be made as the Board originally made it by excluding Lykes
privilege port capacity
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No 724

CONTRACT RATES NoRTH ATLANTIC CONTINl NTAL FREIGHT
CONFERENCE ET AL

1

SubnLitted September 1 1953 Decided January 6 1954

A differential of 10 percent between contract and noncontract rates proposed
by orth Atlantic Continental Freight Conference and its members for a dual

rate exclusive patronage system on general cargo in liner service in the trade

from United States North Atlantic ports to ports in Belgium Holland and Ger
many excluding German Baltic ports is under the circumstances disclosed by
the record of this case notarbitrary or unreasonable or unjustly discriminatory
and is not inviolation of the Shipping Act 1916

Roscoe H lIuppel Burton H White and Elliott B Nixon for

respondents
John J O Oonnor Sr and John J O Oonnor Jr for Isbrandtsen

Company Inc Edward Knuff for Department of Justice llenry
A Oock1 um for Secretary of Agriculture and Stephen F Dwnn

O D Williams and S lV Earnshaw for Secretary of Commerce

interveners

Max E Halpern and Joseph A Klausner for the Board

REPORT OF THE BOARD

By THE BOARD

This proceeding arises out ofour order of investigation dated Sep
tember 19 1952 amended October 3 1952 in which we proposed
to determine whether the differential between contract and non

1 A S 1 Ludwig Mowinckels Redpri Co mopolitlln Line Black Diamond Steamship Cor

poration Compagnie Generale Tran atlllntique Compagnie Maritime BeIge S A Compagnie

Maritime Congolaise S C R L Joint ServiceThe Cunard Steam Ship Company Limited

Cunard White Star Ellerman s Wilson Line Ltd W11son Line Home Lines Inc Home
Lines A P MolIer Maersk Line Joint Service of Dampskibsselskabet af 1912 AjS and

A S Dnmpskillsselskabet Svendborg N V Nederlandsch Amerlkaansche Stoomvaart Maat

schappij Holland Amerika Lljn South Atlantic Steamship Line Inc United States Lines

Company United States Linesand Waterman Steamship Corporation
At the present tirnp the conference nl o inclurles the Fjell Line Joint Service of

Atkieselka pet Lukesfjell A tkieselkapet Dovrefjell A tkieselkapet Ifalkefjell A tkleselkapet

Ulldolf This line was admitted to the Conference after institution of the e proceedings
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contract rates ofan exclusive patronage contract and dual rate system
sought to be instituted by respondent ocean carriers in the eastbound
North Atlautic trade is arbitrary and unreasonable and the rates

therefore unjustly discriminatory in violation of the Shipping Act

1916 the Act Isbrandtsen Company Inc the Departm ent of Jus

tice the Secretary of Agriculture and the Secretary of Commerce

Isbrandtsen Justice Agriculture Commerce intervened and hear

ings were held in New York and Vashington The examiner has

recommended that the proposed differential of 10 percent be found

reasonable and not arbitrary and therefore not unjustly discrimi

natory and the intervenershave excepted vVe agree in general with

the result recommended by the examiner

The controversy between the respondents on the one hand and the

interveners on the other hand began some 5 years ago and is reviewed

in part in lsbrandtsen 00 v N Atlantic Oontinental Frt Oonf et al

3 F i B 235 Docket 684 The background may be summarjzed
as follows

On October 1 1948 respondents advised shippers in the trade that
the carriers proposed to reinstate the exclusive patronage contract
and dual rate system which had been in use in the trade prior to

World Val II Isbrandtsen brought suit in the United States Dis

trict Court for the Southern District of New York seeking an injunc
tion and an order to set aside certain rulings of our predecessor the

United States Maritime Commission which purported to authorize

the dual rate system The District Court granted a temporary in

junction to preserve the status quo and directed Isbrandtsen to file a

complaint before us to challenge thevalidity ofthe system This com

plaint was filed and after due proceedings we issued our report in

Docket 684 upholding the system and finding at p 247

3 The use of the dual rate system by the two conferences and their members
is notunjustly discriminatory or unfair as between carriers shippers exporters

importers or ports or betwen exporters from the United States and their foreign
competitors and does notoperate to the detriment of the commerce of the United

States and is not inviolation of the Shipping Act 1916

Our order in Docket 684 vas appealed to the District Court by
Isbrandtsen who llrged that the dual rate system vas unlawful per se

because in violation of section 14 Third of the Act The court de

clined to find that the system could under no circumstances be valid

but granted a permanent injunction against the system on a point not

argued before us holding that the differential between the contract I

and noncontract rates offered to shippers had been arbitraTily deter
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mined and was therefore J ased Oll unreasoned conduct and so was

unreasonable and unjustly discriminatory 2

InJuly 1952 we instituted a rule making proceeding to provide ma

chinery for securing information from conferences of ocean carriers
as to the circumstances and justification for the use ofdual rates and

the basis for the amount of any differential between contract and

noncontract rates to be charged Before our rule making proceeding
had been completed and a rule promulgated 3 respondents announced

their intent ion to institute a new exclusive patronage dual rate system
effective October 1 1952

Our order of investigation issued as above stated on September
19 1952 initiated these proceedings and by our report filed Septem
ber 29 1952 Oontract Rates North Atlantw Oont l Frt Oon

4 F M B 98 we in effect directed the respondent carriers to defer

the institution of the dual rate system until the conclusion of these

proceedings Our order of September 19 1952 as amended on Oc
tober 3 1952 outlined the scope of the investigation to embrace only
the issue of whether the differential in the rates of the proposed
system is arbitrary and unreasonable and therefore unjustly dis

criminatory The determination in each case of the kind here in

volved must depend on the special facts of such case and accordingly
we set forth below our findings ofmaterial factsin this case

FINDINGS OF FACT

1 Respondent North Atlantic Continental Freight Conference is

a voluntary association of the 12 other named respondents who are

bound together under Conference Agreement No 4490 approved
August 24 1935 and subsequently modified by amendments all ap
proved pursuant to section 15 of the Act This conference and its

predecessors on the trade route have been in existence for about 100

years
2 Intervener Isbrandtsen is a United States corporation owned by

United States citizens which operates owned United States flag ves

sels on several United States trade routes and has operated a number

of chartered vessels on various trade routes both under United States

flag and foreign flags In 1952 Isbrandtsen operated five United

States flag vessels on the trade route here under consideration

Isbrandtsen operates on this and other routes as a nonconference car

rier and is not interested in joiningthe respondent conference

2Isbrandtsen v United States 96 F Supp 883 1951 affirmed by an equally divided

Supreme Court 6ub nom 4 8 J Ludwin JCowincke18 Rederi et al v Isbrandtsen 00 Inc

et ar 342 U S 950 1952
Our General Order 76 was Issued November 10 1952
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3 The conference agreement relates to general cargo in liner serv

ice in the trade from United States North Atlantic ports Portland

MainefHampton Roads rangeto ports in Belgium Holland and

Germany excluding German Baltic ports The agreement pro
vides that the members may establish by unanimous vote uniform
rates and expressly authorizes the dual rate system with exclusive

patronage contracts with shippers The agreement also provides for

the admission to the conference of any other carriers who may pro
vide a regular service in the trade covered by the conference agreement

4 The new dual rate contract proposed to beoffered by therespond
ent lines to shippers is in general form similar to the prior contract of

the same conference referred to in Docket 684 at page 238 The new

contract provides that the contracting merchant will ship by vessels

of the conference carriers all commodities which the erchant may

ship during specific periods excluding however bulk cargoes house

hold goods explosives hay livestock precious metals or human re

mains The carrier agrees that tle rate to be paid by contracting
shippers shall be 10 percent below the applicable conference rate ex

isting when the contract is signed with benefit to the shipper of any
further reductions made by the conference The contract is to run for

an initial period not exceeding 3 months and continue in force for suc

cessive periods of 6 months unless either party gives 60 days prior
notice of termination The carrier agrees not to increase the contract

rates in any contract period unless it gives at least 75 days notice be

fore the expiration of the contract period and if the conference and

the merchant do not agree to such increase by the end of the current

contract period the contract terminates The carrier agrees to trans

port all commodities which the merchant tenders and agrees to main

tain adequate service The merchant agrees to make application for

space as early as practicable before sailing dates and if the conference

carrier cannot reserve space within 3 days after the application on a

vessel sailing within 15 days of the desired time the merchant is free

to make other arrangements The contract expressly provides
These contract rates are deemed reasonable and made commercially possible

in contemplation of savings expected by the Carriers from assurance of the

Merchant s patronage
Inasmuch as the Conference is open to all Carriers providing a regular service

in the trade specified any additional Carriers which shall become members

of said Conference shall thereupon thereby automatically become parties to this

Contract and the Merchant shall have thereupon the right to avail of their serv

ices under this contract
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5 Of the 12 conference lines in the trade 5 are relatively active 4

and 7 carry less than 5 percent of the liner type cargo
5 Nonconfer

ence carriers operating in the trade number six of whom three are

relatively active 6 and three are not 7 Only one of the nonconference
lines Isbrandtsen has intervened in this case

6 The amount of gerleral export cargo in long tons catried by liner

services on the route andthe number ofeastbound sailings on the route

for the years 1948 to 1952 are set forth in the following table

TABLE I General Cargo Liner Ca1Tying8 and Sailings on the Route

Year
1 000 Confer Nonconfer Total Conference Nonconfer

tons nce enee sailings sailings encesailings

Percent Percellt Percellt Percellt

1948
u u u 1 485 76 24 621 89 11

194 L u u u u u 66 34 642 84 16

1950
u u 1 812 57 43 613 80 20

1951 2 590 74 26 559 83 17

1952
u u u u 1990 266 234 3688 379 321

I January JUI e 1952 only
2 Percentage figures based on 9 months statistics for conference lin s and 11 months for nonconferenee

lines
3 Estimated for full year based on statistics mentioned in footnote 2

From the foregoing table and other evidence in the case we find

that the total general cargo carryings by liner services on the route

increased between 1948 and 1951 and dropped off in 1952 The per

centage of conference participation dropped from 76 percent in 1948

to an estimated 66 percent in 1952 and conversely nonconference par

ticipation increased by a corresponding percentage The conference

sailings showed a percentage decrease during the period In each

year the nonconference percentage of sailings was less than the non

conference percentage ofcargo carried

7 Forecasts made by the Acting Director of the International Eco

nomic Analysis Division of the Office of International Trade Depart
nlent of Commerce who presented an economic summary of Europe
for the past several years indicated that during 1952 American exports
to Europe would if anything probably increase to a small extent that

the European cunt ries would be in a better dollar position and that

some of the fiscal and other restrictions on imports in Europe probably
would be eased that the volume of military cargo would remain about

the same or increase that the oflshore military procurement program
of the United States whereby this country buys for dollars products

4 Black Diamond U S Lines Waterman Belgian Line Holland America

6 Mapl sk Home Line Cosmopolitan French Line Cunard Ellerman s Wilson

lIl1e er Line Hamburg American and North Germnn Lloyd carried on liner service
approximately 90 percent of the total cargo carried on liner services by the independ nts

1 States Marine Isbrandtsen U S NavIgation

4 F M B

688 650 0 63 26



360 FEDERAL MARITIME BOARD

of foreign factories would place more dollars in the hands of the

European countries especially Belgium and that economic aid to

Europe would probably not decline to any great exten The witness

pointed out that Germany Belgium and the Netherlands were prob
ably in better fiscal condition than any othercountry

8 Nonconference rayes are in general around 10 percent lower than

conference rates On most important commodities moving in the trade

one nonconference line s rates were between 7 5 percent and 15 1 per
cent below conference rates and on 22out of about 1 500 commodities

these rates were almost exactly 10 percent below conference rates and

on 1 464 rate listings were 9 88 percent below conference rates

9 After the issuance of our order of September 29 1952 above

referred to barring dual rates by the conference the conference made

effective on October 1 1952 a single schedule of rates 10 percent below

its rates previously in effect thus giving to all shippers the lower con

tract rate proposed under the dual rate system
10 The rates of nonconference carriers in the trade are generally

lower than conference rates usually by about 10 percent When the

conference lowered its rates on October 1 1952 the nonconference

carriers followed with reductions to place their rates at a level gen

erally about 10 percent below the new conference rates

11 The nonconference carriers in order to secure business pay
brokers double the brokerage fees paid by the conference carriers

12 The conference is open for membership in accordance with

article 9 of the conference agreement to any common carrier who

has been regularly engaged as such common carrier in the trade covered

by this Agreement or who furnishes evidence of ability and intention

in good faith to institute and maintain a regular service None

of the nonconferellce carriers in the trade has applied for membership
in the conference New members of the conference would be entitled

to all privileges of existing conference members including the benefit

of article 2 of the proposed shipper contract that The erchant

agrees to ship by vessels of the Conference Carriers with equitable
division of shipments among them

1 Nonconference carriers have operated in this trade in the past
and intervener Isbrandtsen or its predecessor in interest was in the

trade as a nonconference operator prior to World War II at which

time the conference maintained the exclusive patronage dual rate sys
tem covering a substantial number of commodities and involving a

differential ofapproximately 20 percent At such time prior to Wo ld

War II nonconference operators carried commodities covered by the

conference dual rates
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14 Before the conference announced its intention to institute the

proposed dual rate system with a 10 percent differential a special
committee of representatives of conference members was appointed
including representatives of 4 out of the 5 active lines to consider the

form of dual rate contract and the amount of differential between C011

tract and noncontract rates This committee held 15 meetings some

times in conjunction with representatives ofevery member of the con

ference on April 25 fay 8 19 21 and 27 June 9 13 and 26 July
8 9 17 and 18 and August 6 11 and 26 1952 The minutes of the

meetings of this committee which resulted in the adoption of the form

of contract and the determination of a 10 percent differential between

contract and noncontract rates were placed in the record The more

important deliberations and determinations made by the committee

include
a On April 25 1952 the committee agreed

That the fundamental purposes of conference are

To promote and develop AmerIcan foreign commerce

To stabIlize rates and competitive practices so as to provide and encourage
regularand dependable saIlings and services

To maIntain harmony among the regularestablished Lines
That the objective of Conference is to prevent self destruction among the regu

lar established Carriers by adoption of uniform stabilized rates I I 1

That the regular established steamship Lines I I I develop a policy of self
regulation for the Industry which from time to time may be threatened with
self destruction by rate wars uncontrolled competition andor competitive
methods or practices I I

That Conference is open to all carriers to join and any nevit member automati
cally becomes a party to all contracts

The general feeling of the committee was recorded that any new

merchant s rate agreement be clear cut concise ahd should employ
sound rate making principles

The minutes of May 8 1952 set forth that the contract form for

merly used by the conference 8 should be revised and improved and
that the contract rates should reflect reasonable and lawful conCeS

sion from the conference noncontract rates as established from time
to time and that the lower rates and also the differentials between
rates should be fair and reasonable nonretaliatory and noncoercive
and not unfair or unjustly discriminatory and should in all other re

spects conform to the provisions of the Act These minutes show that
it was agreed that the contract rate practice and the agreements there
under should take into consideration all relevant factors including
without limitation the advantage both to carriers and shippers of such
contracts and dual rate system for the benefit of a stabilizing effect

upon rates in contrast with the detriments to trade and commerce

produced by widespread destruction or irresponsible rate cutting
S Referred to in Docket 684
4 F M B
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The minutes disclosed that nonconference operators in the trade
have customarily carried general cargo at rates 10 percent below the

existing conference tariff rates and that it was agreed that if non

conference lines could attract cargo from conference lines at a level
10 percent below conference rates the conference might be able to

regain this cargo by the same measure of reduction also that it was

thought that a contract reduction of more than 10 percent would be
unwarranted in view of mounting costs and that a lesser reduction

might not interest merchants and that a 10 percent discount would

undoubtedly result in increased shipments and would offset reduced

earnings
The minutes of May 19 1952 disclose consideration of conference

rates and the rates of two nonconference carriers Isbrandtsen and

Meyer on a list of 26 representative commodities in the trade Ex

cept for 1 item cotton seed pulp the discount of Isbrandtsen ran

from 7 5 percent to 15 1 percent under conference rates and in 19 of
the 26 items the discount was between 9 percent and 11 percent
Similarly the rates of Meyer except for the item of cotton seed pulp
showed a discount from 9 1 percent to 12 5 percent under conference
rates and 22 of the 26 items showed a discount of bet veen 9 percent
and 10 3 percent These minutes recorded the following

It was thought that hUe it would be difficult if llot impossihle to estimate

with any degree of accuracy the benefit resulting to the carriers from a contract

with any individual shipper there are definite and clear benefits to the confer

ence carriers resulting from the collective assurance of the continued and ex

clusive patronage of a wide range of shippers interested in the transportation
of many commodities

The employment of some well known economist was suggested to

advise on the differential discount but it was decided that the survey
of this feature could more properly be conducted in the first instance

at least by the member lines collectively based on their experience
andjudgment
Itwaspointed outthat exclusive patronage of shippers gave the car

riersbetter assurance of cargoes and the prospect of better distribution
or cargoes throughout bad times as well as good providing some n

surance against loss The committee agreed that the donar benefit

or the amount of the per unit cost reductioll is for many obvious rea

sons difficult of precise determination but it vas the best judgment
or those present based on their past experience that the saving could

be safely calculated to amount to at least 10 percent which conld 11E

passed on to shippers by way of discount from the basic rates

Minutes of May 20 1952 Tith regard to the differential discount

it was pointed out that precise standards such as railroad fares and
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charges public utilities rates etc where the rate levels are related to

matters of investments valuation reasonable return etc arenot con

trolling in ocean transportation
Minutes of May 27 1952 It was agreed that certain items of

cargoes should be eliminated from the dual rate contracts

Minutes of June 13 1952 The details regarding the form of the

dual rate contract were discussed Virtual agreement was reached

that the differential or exclusive patronage agreement should be 10

percent
Minutes of July 18 1952 The committee considered the desir

ability ofemployment of experienced and competent economists to re

view the committee s record of the factors substantiating the proposed
differential for the exclusive patronage contract

Minutes of August 6 1952 The committee determined to invite

Professors Rosenthal Trumbower and Henry for consultation re

garding differential discount spread
Minutes of August 11 1952 The committee met with Professors

Trumbower and Henry Professor Trllmbower expressed the belief

that it was impossible to arrive at a mathematical formula for the dis

count that there would be benefits to both merchants and carriers

under a dual rate contract that such a contract induces rate stability
and carriers would have more assurance of better loads a factor more

important to ocean shipping than to railroads here freight cars can

be added or taken off Professor Trmnbower stated the discount

should be somewhere between 10 percent and 20 percent and that 10

percent would be a good inducement to merchants for contracts

Professor Henry stated that the differential must be something that

would attract business but not unreasonably high He indicated

that a different iaof 12 percent to 12 percent should survive objec
tions

It was pointed out that the principal nonconfen nce li 1es quoted
rates 10 percent Jess than the conference established rates to inducr

merchants to ship by nonconference lines and that accordingly a

10 percent eli fferential in the proposed exclusive patronage contract

should recoup some of the business lost by the undercutting of non

conference lines

15 The ehairmall of the conference as well as representatives of

a number of the conference lines including members of the special
committee testified at the proceedinp including 111 C R Andrews

conference chairman 111 T C IIopkins of the Cosmopolitan Line

111 Ib Alvin of the llaersk Line 111 C E Kenick of the Cunard

Line 111 P E McTntyre of the United States Lines and 1fr V B
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Garner ofWaterman Steamship Corp Inaddition to the expressions
recorded in the committee meetings one or more of the conference wit
nesses testified that in their opinion

A 10 percent differential left a reasonable choice with the merchant
as to whether hewould or would not sign a contract

A 10 percent differential wassmall enough to avoid disastrous losses
and would recoup business lost to nonconfel ence lines

That since the nonconference lines had obtained a considerable vol
ume of business by quoting rates 10 percent under conference rates
a similar differential would regain at least some part of this business

provided there wasa contract with the shipper
That additional cargo would be drawn to the conference lines by

exclusive patronage contracts which would make up loss of revenue

due to the 10 pereent differential

16 1r V B Garner of Taterman which is one of the five active
lines in the trade stated that in his judgment vohune valne care

in handling and risk were releva nt in establishing basic rates but JlOt

factors to be considered in establishing a differential 111 Garner

pointed out that the sole purpose of a conference is to stabilize rates

and he felt that a shipper s agreement to patronize only the conference

vesseles was worth at least 10 pereent to the conference lines and

that a lesser figure was not much or an inducement to the shipper to

help in rate stabilization 111 Ga rner felt that the lO pereent dif

ferential was reasonable beeause aboutas little based on common fair

business judgment as the conference could offer t the shipper to in

duce him to sign the contract

17 The two experts consulted by the conference 1I Henry Tlum

bmver retired professor of tra nsportation at the University of Vis
consin and at one time chairman of thp Tisconsin Public Utilities

Commission and 1r 10lTis Rosenthal a professor and lecturer on

transportation at Columbia LTniversity and the president of a large
United States importing company also testified 1r Trumbower

although not basing his opinion on statistics or data stated that on

general principles applicable to ascertaining reasonableness the 10

percent differential as proposed by the conference was reasonable

He said the standards of reasonableness which he applied were based

on the effect of the eli fferential upon the carriers earnings in busi

ness and the extent to which the shippers would benefit by signing
the contract In his judgment the problem was whether the dif

ferential imposed any llndue burden on interests of both shipper ancl

carrier The differential in his judgment must be enough to attract

business On the other hand it should not be so great as to be Cl

weapon against shippers who refuse to sign 111 Rosenthal relying
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upon his business judgment and without statistical data testified that
in his opinion a reasonable spread for the route under discussion
would be from 10 to 15 percent fIe said that in approaching the prob
lem he sought to find a fair base for shippers which would make
shippers feel warranted in signing an exclusive patronage contract
and not breaking it Mr Rosenthal had experience with mallY con

ferences serving different parts of the world and those with dual rate
systems have differentials in effect ranging between 10 Uld 20 percent
He felt that the concept of the differential was a matter of busi ness

judgment as to what waspractical and fair
18 The various witliesses for the conference agreed generally that

the purpose of the dual rate system was to promote stability of ocean

rates and prevent rate cutting practices and if established would
do so

19 We find from the evidence that the conference determined that
dual rates should be adopted generally to promote stability of rates
and that the determination of the differential in this case was made
after considerable deliberation and with expert advice and the 10
percent differential was selected by the conference based on the busi
ness judgment of its members as being 1 no larger than was nec

essary to induce shippers to sign and abide by contracts for stabilized
rates 2 not so great IS to be coercive to shippers to prevent them
from patronizing nonconference lines if they so desired in view of
the general practice of nonconference carriers to set rates at approxi
mately 10 percent below lowest conference rates and 3 not so great
as to ca Ilse loss of revenue to conference earriels which would be

crippling to their business operations
20 i itnesses for nonconformance lines explained that their rates

are usually lower than conference rates and that their rates are set

on a basis to earn a profit and get the business A number of these
witnesses stated that the amount of reduction of their respective non

conference rates below conference levels depended on good ju gment
and a number agreed that the nonconference rates of their lines were

about 10 percent lower than conference rates Isbrandtsen produced
two shipper witnesses who wereexporters ofpetroleum products from

Philadelphia They were familiar with the dual rate system and
both said that the 10 percent differential proposed by the conference
wasunjustly discriminatory to shippers One of theswitnesses stated

further that he was against any differential and felt that the entire
conference system was discriminatory He agreed that the guarantee
of a stable rate over a 6 month period was useful to shippers and that
the 6 month period was a reasonable period of time The other ship
per exporting approximately 150 tons a month stated that there werey4
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about three conference vessels to each nonconference vesselon theroute

calling at Philadelphia and that he could so arrange his shipments
to ship 75 percent or possibly all his shipments on nonconference
vessels and with nonconference rates 10 percent below prospective
contract rates and 20 percent below prospective noncontract rates
he would not sign a conference contract but would hold himself free

to use nonconference ships

POSITIONS OF THE PARTIES

Interveners Justice and Agriculture take the position that the dif

ferential here involved is discriminatory because all dual rate systems
are discriminatory and retaliatory and therefore unlawful per se in

violation of section 14 Third of the Act Furthermore Justice

urges that the Board is without power to approve the proposed dual

rate system since the system is in violation of the Act as aforesaid

and the Board s statutory power to approve agreements under section

15 of the Act is limited to such agreements as are not violative of the
statute Both of these interveners urge that the proposed contract

system should be disapproved by the Board on these grounds Com
merce intervened generally

Intervener Isbrandtsen does not attaek the respondent conference

as SUCh It argues that the differential proposed by the conference

is unreasonable arbitrary and unjustly discriminatory for a number

of reasons which may be summarized as follows

a Because the dual rate system of which the differential is a

part violates section 14 Third of the Act and constitutes
retaliation

b Because there is no difference in the service performed for the

contract shipper and noncontract shipper and no transportation
justification for the differential

c Because the differential was not adopted by reference to any
adequately rletermined principle or standard

d Because the differential and the exclusive patronage contract
ofwhich it is a part is coercive against shippers

e Because the differential and the exclusive patronage contract

of which it is a part is intended to and would be effective to put the

nonconference carriers ont of business and create a monopoly for the

conference carriers

Counsel for respondents urges that the differential has been deter

mined after careful deliberation and study by men of experience in

the field of shipping at a figure carefully calculated not to be co

ercive or punitive upon shippers nor confiscatory to carriers yet suf
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ficiently large to meet nonconference competition to induce shippers
to enter into and keep agreements permitting the carriers to maintain

stability of the rate system and is therefore not unjustly discrimi

natory or otherwise unlawfuI

Counsel for the Board takes the position that a differential may be

justified if there is a difference in the cost of the respective services

or their values or may be justified by some other transportation con

dition but urges that the examiner s report fails to find any such

justification or to indicate his inability to do so He argues therefore
that the case should be remanded to the examiner tor further study
and report

DISCUSSION

Respondents have in the recent past charged uniform rates The
nonconference lines have quoted rates lower than the conference and
in the 5 year period 1948 to 1952 inclusive have increased their per
centage of export carryings on the route from 24 percent to 34 percent
at the expense of the conference The conference lines appear to be

facing continuing diminution of cargoes and in our judgment the

possibility of the withdrawal of members from conference member

ship to engage in a battle for survival Stable and dependable rates

regular sailings and the possibility of forward trading by mer

chants is jeopardized but during the period mentioned there have not

been violent and frequent rate changes typical of an all out com

petitive struggle for existence The nonconference lines suggest that
the dual rate system is not necessary to insure stability of rates or

seTvice to the public claiming that they themselves without such

system maintain uniform and stable rates and service Such stability
no doubt exists as long as the conference lines allow themselves to be

underquoted and refrain from taking active competitive steps but the
threat of rate disorganization cannot be overlooked

Congress well understood the problem here presented when the Act

was passed As we pointed out in Docket 684 at p 2B7

Congress as is well known has chosen to approve a llOIicy of regulated
monopoly rather than cutthroat competition Section 15 of the Act recogmze1

carrier agreements
fixing or regulating transportation rates controlling regulating

preventing or destroying competition

and at p 238

The reasons which led to the adoption of this congressional policy are

set forth in full in the Alexander Committee Report H R Doc 805 63d Cong
2d Sess which was issued prior to the Shipping Act 1916 and on which the lat

ter was largely patterned The Committee recognized that conditions of ocean

transportation were such as to permit recurrent rate wars which disorganized
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service impaired its quality permitted discriIhination against small shippers
discouraged forward trading by merchants and ultimately resulted in

monopoly through the process of extermination or absorption of the weaker units

by the stronger Report 295303 416 and stated p 416

It is the view of the Committee that open competition can notbe assured

for any length of time by ordering existing agreements terminated

and further observed p 298

the conference system largely results in placing rates outside the influence
of competition

Congress thus by section 15 of the Act authorized ocean carriers to

combine their efforts and regulate their rates and the carriers were

given exemption from the penalties of the antitrustlaws if their agree
ments met with our approval The control thus given to us over con

ference carriers in foreign trade is an extension of a well understood

domestic transportation policy which through the lawspassed over

the years since the original Interstate Commerce Act of 1887 has

replaced cutthroat competition with regulation securing stability of

rates and dependability of service By the Transportation Act of

1920 the Int rstate Commerce Commission was given authority to

establish minimum as well as maximum rates in domestic commerce

in order to prevent rate fluctuation and competitive practice which

was not deemed beneficial to the shipping public Representative
Esch speaking before the House Committee of the Whole stated

58 Cong Rec 8309

You know the story you can read it upon every mile of every inland water

way of the United States how the water carrier started and the rail carrier

paralleled the river bank and made a rate so low that thewater carrier had to

abandon its line and its route and after such abandonment the rail carrier

raised the rate and the public was no better off and was in fact worse off than

bef9re

In foreign as in domestic commerce agreements between carriers

resulting in elimination of competition are not permitted without gov
ernhlent regulation We have as is well known compiete power to

approve and disapprove new or existing conference agreements so

that we may see to it that these agreements and the conference actions

from time to time taken under them are not unjustly discriminatory
orunfair and do not operate to the detriment of the commerce of the

United States or violate the law 9 The inquiry in this case as o

whether the proposed conference differential is arbitrary or unreason

9See our report in this case dated September 29 1952 referred to supra p 357
Also Contract Routing Restrictions 2 U S M C 220 at 227

Also order of October 7 1 953 in Docket No 748 Trans Pacific Freight Conference oj
Japan
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able and therefore unjllstly discriminatory was undertaken pursuant
to this regulatory authority

We first take up the arguments of Justice and Agriculture and the

corresponding argument of Isbrandtsen that the system violates sec

tion 14 Third of the Act and that therefore both the systeln and the
differential are unjustly discriminatory This argument raises issues
outside the scope of this investigation instituted as above stated to

determine only whether the differential is arbitrary and unreasonable

and therefore unjustly discriminatory The issues in this investiga
tion may not be broadened to include the issues raised by Justice and

Agriculture and the section 14 Third issue raised by Isbrandtsen
Interested parties are entitled to raise these issues by appropriate
plenary proceedings and as the parties know a plenary proceeding is
now pending before us known as Docket No 725 The Secretary of
Agriculture of the United States v N01 th AtlanticOontinentalF1 eight
Oonference et al

e next take up the argument ofBoard counsel that there is no dif
ference in cost or value of the service rendered or in any transporta
tion or traffic eondition which will prevent the differential here pro
posed from being unjustly discriminatory It is suggested that some

statistical forecast should be made to determine the transportation
effect which the differential would have upon the cillTyings of the

respective carriers and to indicate among other things whether the
conference carriers loss of revenue from a contract rate would be off
set by sufficient additional business to make up the difference Veda
not think dependable forecasts can be made in this area and even if

attempted would throw little additiona llight on the wer all effect of
the dift erential upon the commerce of the United States as a whole

including the small as well as the large shippers and the nonconfer

ence as well as the conference carriers And for reasons indicated in
earlier reports the regulative agency cannot well postpone a decision
as to the validity of the differential until statistics are gathered after
a trial period

In any event we do not think that the answer to the problem as sug
gested by Board counsel lies in statistics A guide to the principles
which we must here follow with respect to the differential is to be

found in the analysis of a dual rate system made by the Supreme Court

in ll oaY1le J1oyt Ltd v U S oo U S 207 The court there

pointed out that whether a discrimination in rates was in the last

analysis undue or unreasonable was a matter peculiarly within the

judgment of the administrative body chal ged with responsibility say

ing that such body after considering all the facts and circmnstances

B
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affecting the traffic must determine whether the advantages will out

weigh the disadvantages And we understand that the court had in

mind the advantages or disadvantages to the public conomy as a

whole and not to any separate element thereof The court said p 304 II

l

Whether a discriminatioq inrates or services of a carrier is undue or unreason

able has always been regarded as peculiarly a question committed to the judg
ment of the administrative body based upon an appreciation of all the facts
and circumstances affecting the traffic

In determining whether the present discrimination was undue or unreason

able the Secretary was called upon to ascertain whether its effect was to exclude

other carriers from the traffic and if so whether as appellants urge it operated
to secure stability of rates with consequent stability of service and so far as

either effect was found to ensue to weigh the disadvantages of the former

against the advantages of the latter

With such general guidance we approach the consideration of

whether the differential proposed in this case is or is not unjustly
discriminatory We can start with the premise that under some cir

cumstances and with some percentage differential a dual rate system
may be valid Such a possibility is implied in the opinion of the

Supreme Court in Swayne Hoyt Ltd v U S supra Further

more our holding to that effect in Docket 684 was not set aside by
the court in lsbrandtsen v United States supra where the court said

p 885

For the purpose of this decision we shall assume that as the Board contends

in some circumstances the Board may pursuant to 46 U S C 814 approve I

a conference agreement containing snch a provision i e dual rate provisions 10

The issue is thus narrowed to whether the 10 percent differential is i

unjustly discriminatory
To make the general rule outlined by the Supreme Court more

specific we believe that the validity of any differential proposed for a

dual rate system must after consideration of all the facts be judged
in the light of the same considerations whic l section 15 of the Act

10 See also footnote 3 to the opinion in Swayne Hoyt Ltcl v U S supra

3The report of the House Committee on Merchant Marine Fisheries H R Doc

805 63d Cong 2d Sess 1914 recommended p 307 the prohibition of deferred

rebates adopted in section 14 of the Shipping Act because it operated to tie shippers
to a group of lines for successive periods and because the s stem is unnecessary to

secure excellence and regularity of selvice a considerable number of conferences

being operated today without this featureSee e g Pl1 103 105 200 The Com

mittee recognized that the I xclusly contraet systlm dOf not necef saril tie Ul1 tbe

shipper as completely as defen ed relJates since it does not place him in continual

devendence on the carrier by forcing his exclusive patronage for one contract period
under threats of forfeit of differentials accumula ted during a previous contract period

Accordingly the Committee did not condemn the contract sytem cOlllpletel Cf

W T Rawlcigh CO Y Stoollll am t 1 U S S B 2ti5
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sets up fQr judging the validity Qf carrier agreements submitted to

us fQr apprQval By sectiQn 15 if a prQPQsed agreement between car

riers is unjustly discriminatQry Qr unfair as betweeen carriers ship
pers etc Qr if it Qperates to the detriment Qf the CQmmerce Qf the
United States Qr if it is in viQlatiQn Qf the Act it may be disapprQved
if it dQes nQt transgress these standards it may be apprQved And
while the differential Qf a dual rate system may appear to qe prima
facie discriminatQry we believe that in a case such as this it will nQt
be unjustly discriminatQry unless it alsO viQlates the standards which

sectiQn 15 Qf the Act establishes that is unless it is unfair as between

carriers 01 unfair as between shippers 01 the Qther grQups mentiQned

in the Act 01 unless it Qperates to the detriment Qf the CQmmerce Qf
theUnited States 01 unless it is in viQlatiQn Qf the Act

We will therefQre cQnsider in detail the PQssible unfairness Qf the

differential as between carriers in this case between intervener Is
brandtsen and Qther nQncQnference carriers Qn the one hand and re

sPQndent cQnference carriers Qn the Qther hand including the charge
Qf mQnQPQly and PQssible unfairness as between shippers includ

ing eXPQrters and impQrters represented by thQse paying the lQW
cQnference rate Qn the Qne hand and thOse denied the IQW cQnference
rate Qn the Qther hand including the ch rge Qf cQerciQn There is
nO charge that the differential invQlves unfairness between PQrts 01

between eXPQrters frQm the United States and their fQreign cQmpeti
tQrs Qr that the differential as such and apart frQm the system viQlates

any prQvisiQn Qf the Act In the last analysis the questiQn Qf fair

ness 01 unfairness to carriers Qr shippers 01 to any Qther class Qf per
SQns must be weighed in the light Qf all the circumstances and with

a view to determining whether the differential prQPOsed is beneficial

01 detrimental to the CQmmerce Qf the United States and to QUI

ecQnQmy as a whQle

The minutes Qf the cQnference cQmmittee shOwed that the cQnfer

ence in selecting the differential had in mind the public interest as

well as the business needs Qf the cQnference The cQmmittee adQpted
certain guiding principles including a statement that the differentials
between the rates shQuld be fair and reasQnable nQnretaliatQry and

nQn Qercive and nQt unf ir Qr unjustly discriminatory and further

that the dual rate practice shQuld take intO cQnsideratiQn all relevant

factQrs including advantage bOth to carriers and shippers in Qrder

to prQmQte a stabilizing effect UPQn rates in CQntrast with the detri

ments to trade and CQmmerce prQduced by destructive rate cutting
Of CQurse the validity Qf the differential cannQt d pend uPQn the

mere declaratiQns Qf its proPOnents and accQrdingly we pass frQm
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the expressed motives of the conference to the arguments of the inter
veners that the differential is unfair as between shippers because

coercive and unfair as between carriers because monopolistic
Regarding the charge of unfairness as between shippers here called

coercion Isbrandtsenscounsel explained what he means by coercion
stating that the conference has more sailings than the nonconference
competitors so that the big shippers have to go to the conferenceice to

get service and so according to the argument the conference has the
whip hand over them and that is the coercion we are talking about
and that proves our case

When related to a dualrate contract of the type here involved how
ever effective for a period of not over 6 months we do not think that
a differential generally comparable to the percentage by which sub
stantial and effective nonconference competitors are under quoting
conference rates amounts to coercion or that such a differential is un
justly discriminatory or unfair between shippers

Every competitive act which is an inducement to shippers is not
necessarily a coercive measure against them The Alexander Com

mittee already referred to considered the pre1916 carrier practices
and outlawed deferred rebates as coercive because they kept the ship
pers continuously tied to the conference for successive periods of ex

clusivepatronage agreements The inducement to a shipper becomes
coercive upon him if it unduly forces his original choice or places un
reasonable restrictions upon his subsequent freedom to choose any car
rier that he may later prefer The nonconference offer of a rate 10

percent below the conference rate is an inducement to shippers and not
a coercion although it also may be compelling upon them and ship
pers or some of them may have to arrange their shipment dates so
that they can take advantage of such lower rates Similarly the con
ference rate with a 10percent differential for 6 months of exclusive
patronage is an inducement but if the period is not too long or the

differential not too high it is an inducement only and not a coercion

The shipper thereafter is under no compulsion to enter into a con

ference agreement for a successive period and at the end of the period
for which he originally signs he is free to weigh the relative induce
ments of all competitors seeking his business

Under the conditions disclosed b this record the agreement pro
posed by the conference carriers not to increase rates for a period of 6
months is in the interest of the commerce of the United States for it

promotes forward trading and is a stabilizing influence on rates and
service Even nonconference shippers agree that such a carrier un
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dertaking works to shippers advantage and that the period is reason

able If a 6 months period under the conditions here described is a
desirable restriction on the carriers freedom of action we believe that
a corresponding restriction upon the shipper binding him to give his
exclusive patronage does not hold him for too long a period nor is it
for that reason coercive The length of the period during which the
carrier may be able to guarantee against increased rates depends in a
real sense upon assurance to the carrier that during that period he
will receive some dependable volume of traffic

In our judgment the amount of the differential here proposed can
not under the conditions here described be said to be coercive so as
unduly to force a shipper to contract or to tie the contracting shipper
to the conference beyond the agreed 6 months period or to deprive him
of complete freedom of choice Conference witnesses have testified
that a 10percent differential is about as low as will be effective to
attract shippers to their lines It is to the carriers advantage of

course whether he be a conference or a nonconference carrier to

give as small an inducement as possible to attract shipper customers
In the trade here involved the nonconference carriers offer an induce
ment of a differential about 10 percent below conference rates and
this nonconference practice is perhaps some confirmation of the con

ferences contention as to what is commercially expedient If the

conference dualrate percentage were far in excess of the nonconfer
ence competitive differential we might well find it excessive unnec
essary or unjustly discriminatory as having a tendency to force the

shipper to an original contract or to tie him to the conference for

successive periods Where as here the shipper may on the one hand
use nonconference as well as conference carriers and ship part of his
exports at about 10 percent below and part at about 10 percent above
the conference contract rate or on the other hand use only the con
ference carriers and ship all his exports at the intermediate contract
rate he has a reasonable freedom of choice and in our judgment is
coerced neither for nor against making contracts with the conference

Next regarding alleged unfairness between carriers Isbrandtsens
counsel argues that the differential is unjustly discriminatory because
it is intended to and will have the effect of putting the nonconference
carriers out of business and creating a monopoly We think that the

differential proposed by the conference cannot be said to be intended
to drive competitors out of business We believe that the primary
intent of the proposers of the system and the differential is as already
stated by the conference committee to stabilize rates and competitive
practices so as to provide and encourage regular and dependable

4 F M B
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sailings and service If the conferencesintent had been to eliminate
its nonconference competitors it would hardly have included in its
basic agreement a provision for the admission of nonconference mem

bers offering regular service in the trade nor included in the pro

posed shipper agreement a provision that new lines joining the con

ference should automatically become parties to all existing conference
shipper contracts Nor do we think that the introduction of a dual

rate system with a 10percent differential will have the effect of put
ting the nonconference carriers out of business The nonconference

lines over the past 5 years have in this trade shown every sign of

health and vigor They have not only attracted increasing cargoes
by offering lower rates as already pointed out but also by offering
to brokers double the fees paid by conference lines As already stated
the proposed 10percent differential is not so high in the circum
stances of this case as to take away from the shipper a reasonable
choice and hence in our judgment not so high as to impair unreason

ably the ability of the nonconference carriers to continue successfully
in business While our decision does not rest thereon our views in
this regard are perhaps supported by the fact that our records show
that Isbrandtsen has for a number of years continued its operation
Oil one or more other trade routes against conference lines where a

dualrate system is in force with a differential as great or greater
than the 10 percent here involved

In summary we find that the differential proposed by the conference
was adopted after due deliberation and consideration of relevant fac
tors and cannot be said to have been determined arbitrarily or to be
based on unreasoned conduct If there are disadvantages to the 10
percent differential we believe as already indicated there are also

clear advantages tending to promote and strengthen the commerce of
the United States and in our judgment the advantages clearly out
weigh the disadvantages

CONCLUSION

The differential of 10 percent between contract and noncontract

rates proposed by respondent conference for a dualrate exclusive

patronage system is under the circumstances disclosed by the record of
this case not arbitrary or unreasonable nor unjustly discriminatory
and is not in violation of the Act

Nothing in this report shall be deemed to relieve the respondent
conferencefrom full compliance with the provisions of General Order
76 referred to in footnote 3

An order will be entered discontinuing the proceeding
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ORDER

At a Session of the FEDERAL MARITIME BOARD held at its

office in Washington D C on the 6th day of January A D 1954

No 724

CONTnACT RATEsNoRTH ATL TIC CONTINETL FREIGHT

CONFEHENCE ET AL

This proceeding instituted by the Board on its own mobon by order

of September 19 1952 amended October 3 1952 having been duly
heard and submitted by the parties and full investigation of the mat

ters and things involved having been had and the Board on the date

hereof having made and entered of record a report containing its con

clusions and decision thereon which repoi t is hereby referred to and

made aparthereof

It is ordered That this proceeding be and it is hereby cliscon

tinued

By the Board

Sgd A J Vn LIAlfS

Secretary

F lf H
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No 737

GALVESTON CHAMBER OF COMMERCE CITY OF GALVESTON AND

THE BOARD OF TRUSTEES OF GALVESTON VHARVES 1

I

SAGUENAY TERMINALS LIMITED ALUMINUM COMPANY OF CANADA
LanrED ALCOA STEAlISHIP COMPANY INC ANI THE ALUMINUM

COMPANY OF AMERICA 2

Submitted January 6 1964 Decided February 3 1964

Respondent Saguenay Terminals Limited fuund Hot to be U COlUlllOll carrier in

the operation of its vessels in the trades frolll Britih JlliulIU to United States
Atlantic and Gulf ports and therefore nM sllbjed to regulation under the

Shipping Act 1916 as to that o leratioll

E H Thornton and F G Robimon for complainants
Thomas K Roche for respondents Saguenay Terminals Limited

9nd Aluminum Company of Canada Limited R D Weeks for

respondent Alcoa Steamship Company Inc and Tkos D Jolly and
William K Unverzagt for respondent Aluminum Company of
America

REPORT OFTHE BOARD
By THE BOARD

This case arose on complaint that respondent Saguenay Terminals
Limited Saguenay is a common carrier by water that Saguenay
has contracted to carry bauxite ore from British Guiana to Galveston

I The Galveston Chamber of Commerce is a Texas corporation devoted to the protection
and welfare of Its members who are businessmen and firms of the city of Galveston The
cit of Galveston is a muniCipality of the State of Texas und owns the Galveston Wharves
The Board of Trustees of Galveston Wharves controls and operates water front port
facilities in the city of Galveston

2 Aluminum Company of Canada Limited Alcoa Steamship Company Inc and Aluminum

Company of America all denied that they had any interest in or relation to the facts com

plained of o evidence was presented in support of any violation of the Shipping Act

1H6 by any of these respondeDts and the complaint as to them will therefore be dismissed
wi thout further onsislera tion
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Texas Mobile Alabama and New York N Y at rates that are 1

unduly prejudicial to the port of Galveston in violation of section 16
of the Shipping Act 1916 the Act and 2 unjustly discriminatory
in violation of section 17 of the Act and that the contract of carriage
is unjustly discriminatory as between Mobile and New York on the
one hand and the port of Galveston on the other in contravention of
section 15 of the Act

The case has been conducted under Rule 11 of the Board s Rules of

Practice and Procedure 18 F R 3716 et seq which provides that

on consent of the parties a case may be presented on written memo

randa of facts and argument The examiner has issued a recom

mended decision recommending that the complaint be dismissed as to
all respondents Complainants have excepted to the recommended
decision and Saguenay has replied to the exception No party has

requested oral argument and none has been had We agree with the
examiner s conclusions

The record shows that the facts on which the dispute arose are as

follows

1 On March 12 1953 Saguenay executed a contract with the

United States ofAmerica represented by General Services Adminis
tration GSA under which it agreed to furnish to GSA ocean trans

portation for a large quantity of refractory grade bauxite from Mac
kenzie British Guiana to United States Atlantic and Gulf ports The
Government agreed to pay 6 95 per ton to New York 745 per ton

to Mobile and 7 65 per ton to Galveston and other west Gulf of
Mexico ports The contract provides that Saguenay will accept car

goes varying from 4 000 to 10 000 long tons It incorporates by
reference all the essential terms and conditions of the Voyage Charter

Party Form designated VVARSHIPVOY revised August 15 1944
and provides that Saguenay shall issue negotiable on board bills of

lading for each shipment showing the appropriate government
agency as consignee and shipper The contract makes no reference
to the ultimate destination of cargoes after unloading

2 Saguenay owns 11 vessels and in August 1953 had 50 additional
vessels under charter All of these vessels are operated primarily un

der private contracts of carriage and for the most part are engaged
in the transportation of bauxite from British Guiana for aluminum

smelters in eastern Canada and the United States
3 Saguenay also operates as a common carrier and carries general

cargo on the following services a from eastern Canadian ports to

West Indies and Caribbean basin ports b from United Kingdom
and European ports to West Indies and Caribbean basin ports and

c between eastern Canadian ports and west coast of North America
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ports touching at Caribbean basin ports Saguenay carries no gen
eral cargo from Caribbean basin ports includiilg ports in British
Guiana to ports on the Atlantic or Gulf coasts of the United States

4 Saguenay carries out of the Caribbean raw materials in bulk

cargoes for its parent company Aluminum Company of Canada
Limited and associates and sometimes for others Saguellay neither
advertises for nor solicits cargo out of the Caribbean Vessels carry
ing general cargo into the Caribbean in services a and b above

are always spotted to load bulk cargoes under private contracts going
out of the Caribbean and on such outward voyages do not act as

carriers of general cargo
5 In addition to bauxite Saguenay occasionally carries out of

the Caribbean some other cargoes such as sugar molasses and phos
phate These are bulk cargoes one cargo usually filling a ship and
are always carried under private contracts arranged through brokers

on the chartering markets

POSITIONS OF THE PARTIES

Saguenay argues that it is not a common carrier in any of the trades
mentioned in the complaint because it has not held itself out nor has it
advertised itself as being ready and willing to carry cargoes for all
nor has it in fact carried cargoes except in bulk and on private con

tract and that therefore it is not insofar as the trades mentioned
in the complaint are concerned a common carrier subject to regula
tion under the Act

Complainants argue that advertising for and soliciting cargo for
the trades here involved are not essential factors in determining com

mon carrier status and that Saguenay is a common carrier on the
trades here involved by virtue of its activities described in the find

ings of fact above set forth The essence of complainants argument
is that 1 the term common carrier as used in the Act includes
all ocean carriers except ferry boats and tramps and 2 in the alter
native since Saguenay operates as a common carrier in some of its
services it is therefore a common carrier in the trades here
involved

DISCUSSION

Te think it is clear that Saguenay is not a common carrier in the
trades out of the Caribbean to the Atlantic and Gulf ports mentioned
in the complaint Ferry boats on regular routes and ocean tramps
referred to in section 1 of the Act insofar as they might come within
the common law definition of comlllon carriers are excluded from

those con mon carriers which are subject to regulation under the Act
4 Jr M B
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However and subject to such exception our power of regulation ex

tends only to common carriers by water as the term is understood at

common law We said recently that

The term common carrier is not defined in the Act but the legislative history
indicates that the person to be regulated is the common carrier at common

law Agreement No 7620 2 U S M C 749 at 752 1945 In The Wildenfela
161 Fed 864 C C A 2d 1908 the court said p 866

According to all the authorities the essential characteristics of the

common carrier are that he holds himself out as such to the world that he

undertakes generally and for all persons indifferently to carry gOOds and

deliver them for hire and that his public profession of his employment to

be such that if he refuse without some just ground to carry goods for

anyone inthe course of his employment and fora reasonable and customary

price he will be liable to anaction 3

And the Supreme Court in United States v Oalifornia 297 U S 175

181 1936 said

Whether a transportation agency is a common carrier depends not upon its

corporate charter or declared purpose butupon what it does

Application of this standard to the facts of record leads inescapably
to the conclusion that Saguenay s services in the trades here involved

are not common carrier services and are therefore not subject to reg
ulation by us under the Act New York Marine 00 v Buffalo Barge
Towing Corp 2 U S M C 216 219 1939

The fact that Saguenay held out its vessels to carry general cargo
for all persons indifferently on some routes particularly those desig
nated as a b and c in the foregoing findings of fact does not

mean that Saguenay does or is required to make a similar holding
out of its other vessels in other trades in which they may be engaged
such as the trades mentioned in the complaint The common carrier

status attaches to the carrier only for such trade or route as to which

it holds itself out to carry for all persons indifferently In Tramp
By Mendez CQ Inc Between U S and Puerto Rico 2 U S M C
717 721 1944 the Maritime Commission said

A carrier may be both a common and a contract carrier not however on one

vessel on the same voyage

CONCLUSION

We therefore conclude that respondent Saguenay in the operation
of its vessels in the trades from British Guiana to United States At
lantic and Gulf ports is not a common carrier by water as that term

is used in the Act and its rates and agreements in such trades are

therefore not subject to regulation by us

An order willbe entered dismissing the complaint
3 Philip R COll olo v Gmce Line Inc 4 F M B 293

4 F M B



I
ORDEU

At a Session of the FEDERAL MARITIME BOARD held at its
office in Washington D C on the 3d day of February A D 1054

No 737

GALVESTON CHAMBER oF COMMERCE CITY OF GALVESTON AND THE

BOARD OF TRUSTEES OF GALVESTON WHARVES

V

SAGUENAY TERMINALS LIlIlTED ALUillNUM COMPANY OF CANADA
LIMITED ALCOA STEAMSHIP COMPANY INC AND THE ALUMINUM
COMPANY OF AMERICA

This case being at issue upon complaint and answer on file and hav

ing been duly submitted by the patties and full consideration of the
matters and things involved having been had and the Board on the
date hereof having made and entered of record a report stating its con

clusions decision and findings thereon which report is hereby re

ferred to andmade a parthereof

It i8 ordered That the complaint be and it is hereby dismissed

By the Board

Sgd A J WILLIAMS

Secretary
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MARITIME ADMINISTRATION

No S43

AlIERICAN EXPORT LINES INC APPLICATION FOR EXTENSION OF

WAIVER UNDER SECTION 804 OF THE MERCHANT MARINE ACT 1936

AS AlIENDED ITALIAN LINE

Submitted January 7 1954 Decided February 15 1954

Neither special circumstances nor good cause shown to justify waiver of pro

visions of section 804 Merchant Marine Act 1936 as amended to permit
American Export Lines Inc to act as agent in this country for passenger

combination vessels of HaHa SocietA per Azioni di Navigazione con Sede in

Genova

Gerald B Brophy and OarlS Rowe for applicant
John J O Oonnor and John J O Oonnor Jr for Isbrandtsen Co

Inc

Allen O Dawson and William D Mitchell for the Maritime Admin

istration

REPORT OF THE MARITIlIE ADMINISTRATOR

American Export Lines Inc Export a subsidized operator of

combination and cargo vessels on United States Trade Routes Nos 10

and 18 to and through the Mediterranean has applied to me to extend

until DeceJllber 31 1956 a previously granted waiver of the provisions
of section 804 of the Merchant Marine Act 1933 as aIp nded the Act

Unless so extended the waiver will expire March 1 1954

The waiver sought to be extended is for Export to act as general
agent in the United States and Canada for all matters except broker

age and the solicitation of freigpt for the passenger combination

vessels operated by Italia Societa per Azioni di Navigazione con Sede
in Genova Italia Italia is a citizen of Itaiy and operates Italian

flag passenger combination vessels between Mediterranean ports and

I NorthAmerican Atlanticports
I Isbrandtsen Co Inc Isbrandtsen a United States citizen which

operates steamships under the Americ n and other flags on the route
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between United States North Atlantic ports and Mediterranean ports
and on other routes throughout the world has intervened against the

application
Section 804 ofthe Act provides that

It shall be unlawful forany contractor receiving an operating differential sub

sidy under the titleVI of this Act directly or Indirectly to

own charter act as agent or broker for or operate any foreign flag vessel which

competes with any American flag service determined by the Commission to be

essential as provided In section 211 of this Act Provided however That under

special circumstances an for good cause shown the Commis ion may in its dis

cretion waive the provisions of this section as to any contractor for a specific
period of time 1

In order to insure a complete record a public hearing was ordered

before an examiner of the Federal aritime Board Counsel for Ex

port Isbrandtsen and the Maritime Administration appeared at such

hearing The examiner has issued a recommended decision recom

mending that the waiver be extended Oral argument has been pre
sented briefs have been filed by all counsel on the issues involved and

the matter has been duly considered 2 Idisagree with the conclusion

of the examiner

The significant facts in the case are as follows

1 Export has been the general agent for Italia s passenger ombina

tion vessels for North Americt for all matters except solicitation of

freight since Wodd WarII pursuant to permission granted from time

to time under section 804 waivers given by the Maritime Administrator

or the United States Maritime Commission Export operates the two

large passenger combination vessels Independence and OOYjtitution

and four small passenger combination vessels on Trade Route No 10

under the terms of operating differential subsidy contract FMB 1

In addition Export operates a number of cargo vessels on Trade

Routes Nos 10 and 18 under the same contract as well as a number of

unsubsidized cargo vessels on various routes

2 Italia is a wholly owned subsidiary of Finmare an Italian com

pany which has interests in a number of Italian ship operating cor

1 By the terms of Reorganization Plan No 21 of 1950 the Secretary of Commerce suc

ceeded to certain functions of the United States Maritime Commission Including inter

alia the making of all determInations and the taking of all action other than amendIng

or terminating any sUbsidY contract subsequent to entering into any subsidy contract

which are involved In administering such contract The Secretary of Commerce

hls authorized the Maritime Administrator to perform such functions by Department of

Commerce Department Order No 11 7 Amended
II The two other members of the Federal Maritime Board also considered the examiner s

recommended decision and the briefs of counsel and heard the oral argument with me and

altl1ough they have not participated offiCially as Board members In my decision hel ein I am

authorlzetl to state that they as Special Assistants to the Maritime Administrator fully

cncur In the result I have reached
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porations Finmare is suhstantially financed by an agency of the

Government of Italy Italia operates four passenger combination ves

sels on liner service between the Mediterranean and United States and

Canadian ports including the new Andrea Doria and the well known

Saturnia Vulcania and Oonte Biancamano Itis for these vessels that

Export now acts as general agent
3 In July of 1949 Export and Italia entered into a reciprocal

agency agreement whereby Export wasto act as general agent in N oith

America for the passenger combination vessels of Italia and Italia was

to act for Export in certain matters in Italy This agreement wassplit
into two parts one relating to Export s agency for Italia requiring a

waiver under section 804 and the other relating to Italia s agency for

Export requiring no such waiver
4 The latest effective agreement covering Export s agency for

Italia requiring the waiver and authorized by waiver of March 31
1952 and previous waivers provides that its purpose is to promote and
cultivate transatlantic travel that Export is to act as general agent for
Italia in North America with respect to Italia s passenger vessels that

Export s responsibility is limited to the responsibilities usually at

tached to the services ofgeneral agents that Export is to receive a per
diem fee for days Italia vessels are in North American ports that
Italia is to share the use of pier 84 in New York with Export that

Export is to be compensated for expenses incurred with respect to each

voyage of Italia vessels that Export s remuneration is to be ca lcu
lated on the gross eastbound and westbound passenger revenues of
Italia which are collected in North America and that Export s re

muneration for freight on Italias passenger combination vessels is to

be 5 percent ofgross eastboundfreight revenue

5 The 1952 waiver mentioned above provided that Export might
act for Italia in the manner set forth in the agreement just described
The waiver further provided that Export might not engage in broker

age ofany kind nor in the solicitation of cargo that the compensation
received by Export for the performance of agency services should be

accounted for in determining recapture by the Government under Ex

port s subsidy agreement that Export should file with the Maritime

Administration quarterly reports showing in detail the financial

transactions of the agency agreement that Export might not change
the character of the services rendered pursuant to the waiver that the

Maritime Administrator on his own motion might modify and on 90

days notice cancel the waiver and that the conditions of use by Italia s

vessels of Export s pier in New York should be subject to the approval
of the Administrator

1

I

r
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6 The latest effective counter agreement covering ltalia s agency r

for Export provides that Export may use ltalia s authorized emigra
tion representatives in Italy to procure and process passengers for the

two large passenger ships of Export s fleet the 111Jdependence and the

Oonstitution that Export in general is to use ltalia s representatives
in Italy as its agents but may use its own appointed representatives
where it chooses to do so that with respect to Export representation in

Europe outside Italy Export may use Italia s representatives or may
choose its own that Export and Italia are to coordinate sailings and

passenger fares to the fullest possible extent that Export and Italia

will develop a common general advertising and publicity plan in

North America and Europe but in a manner to conserve the identity
of each company

7 Export and Italia now propose to modify the presently effective

agreements described above in certain respects principally in respect
of the compensation to be paid by Italia to Export and to provide for

exclusive representation ofExport by Italia in Italy
8 It appears that Italia s emigration agent organization is the best

such organization in Italy and that it has been and will continue to

be to Export s advantage to have ltalia s agents soliciting and proc

essing Italian emigrants for Export vessels To transport emigrants
from Italy a carrier must be represented in Italian villages by Gov
ernment licensed agents Italia has some 1800 such agents in Italy

ofwhich Export uses about 1100 These agents produced for Export
in 1951 1 332 westbound passengers in 1952 2 168 in the first 6 months

of 1953 939 These carryings represent approximately 7 percent of

Export s westbound carryings for the years involved Revenue from

passengers produced by Italia s emigration agents in 1952 anlOunted
to a little over 4 percent of Export s estimated gross revenues from

operation of the Independence and Oonstitution

Witnesses for both Italia and Export testified that if Export were

forced to establish its own emigration agent organization in Italy its

emigrant traffic business would decrease sharply
Witnesses for Export further testified that Export secures some

passengers both eastbound and westbound because of the association
of its name with that of ItaHa This is ascribed to the fact that while

Italian nationals as well as Americans of Italian descent are intensely
loyal to Italian flag vessels Export because of its association with

Italia has become acceptable to such persons as a mearis of travel be

tween Italy and the United States
9 Italia has acted as agent for Export in Bologna Floren e Milan

and Turin in Itaty and in Paris Vienna and Zurich In 1952 and
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the first 6 months of 1953 these offices produced respectively 654 011

and 303 210 in passenger revenue for Export
10 Italia and Export share the use of pier 84 in New York and

Italia contributes to the expense of renting and operating the pier
In 1952 Italia contributed approximately 25 percent of the costs of

operating the pier and during that year berthed 25 vessels to Export s

29 and carried about 40 000 passengers over the pier as against Ex

port s 44 664
11 Export s witnesses testified that Export purchases voyage stores

for Italia s vessels in New York and by combining orders for such

purchases with its own requirements is able to secure volume dis

counts on its own purchases as well as on the purchases made for Italia

The amount of Export s savings on this account were not shown

12 Both Export and Italia advertise separately in this country
and they also do a relatively small amount of joint advertising Ex

port handles all advertising for both companies and claims to be able

to get reduced lineage rates on all such advertising but the saving to

Export does not appear in the record

13 Export s net profit before Federal taxes for acting as Italia s

agent was in 1952 354 000 and for the first 9 months of 1953
682 568

14 Prior to World War II ocean passenger travel from United

States North Atlantic ports to the Mediterranean amounted to ap
proximately 12 percent of total passenger travel from such ports to

Europe and the United Kingdom In 1952 the percentage was 164
and for the first 10 months of 1953 it was 17 6 The record does not

disclose what the percentages were between 1946 and 1952 The first
full ye r of operation for the Independenoe and Oonstitution was

1952

15 In the performance of its agency duties for Italia in New York

Export comes in contact with the pursers masters and other officials
aboard Italia vessels and obtains from them comments of passengers
on the service rendered by Italia thereby obtaining information which

Export claims enables it to improve its own efficiency in serving its

own passengers
16 The record does not reveal whether any American flag carrier

has been deprived of a substantial al110unt of passenger traffic by Ex

ports activities as agent for Italia 3 Isbrandtsen showed that its ships
have accommodations for 12 passengers each that in a normal year

a American President Lines Ltd Prudential Steamship Corporation T J Stevenson
Co Inc Isthmian Stea ship Co Levant Line and States Marine Lines in addition to

Isbrandtsen compete to some extent with Export and ltaUa but the nature and extent of
such competition isnot of record herein
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its total passenger capacity on the route is 312 passengers and that
in 1952 Isbrandsten ships carried 33 passengers to Genoa

However
Isbrandtsen has not been able to provide figures on the total number

of passengers lifted by its ships from United States ports in that year
for an ports between New York and Genoa and it further appears
that Isbrandtsen s passenger capacity is fully booked now for sev

eral months in the future It was conceded by Isbrandtscm s execu

tive viee president that the passenger service offered by his company
is not generally comparable with the service offered ly Export or

Italia

17 Export s witnesses testified that through their friendship and

close association with Italia they had been able to reduce the re

quired stay ofExport ships in theport of Naples by 20 hours Italian

regulations provide that each vessel carrying emigrants from Italy
must establish a terminus at an Italian port and must lie in snch ter

minus 011 each voyage for 48 hours It was a relaxation of this re

quirempnt which enabled Export to effect the 20 hour saving
18 Under proposed modifications to the Italian counteragency

agreement whereby Italia will act as Export s exclusive agent in

Italy Export s witnesses all agreed that Export will save by reLiuc

ing its own establishment in Italy at least as much as it will have to

pay Italia to expand its organization
DISCUSSION

Section 804 of the Act prohibits a subsidized American operator
from aCting as agent for any foreign flag vessel which competes with

an essential American flag service The Maritime Administrator is

vested with discretionary power however to waive this prohibition
when he feels that special circumstances exist and that good cause has

been shown that such waiver will promote the purposes and policy of

the Act The legislative history of section 804 shows clearly that Con
gress did not intend waivers would be granted except lor compelling
reasons The circumstances and causes Export has advanced in sup

port of its request for an extension are not it seems to me sufficient

to justify extension of this special waiver of the statutory prohibition
Export asserts that the waiver enables it to obtain preference as to

pasengers that would otherwise move in foreign vessels citing as ex

anlples the Italian emigrants produced by Italia s agents and the

Italian type passengers it carries on its ships However emigrants
Hcounted for only slightly over4 percent of Export s estinlated gross
revenue from the Independence and Oonstitution in 1952 and in my
view the emigrant traffic from Italy to the United States depends
more on the counter agreement of Italia to act as agent fOL Export
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than upon Export s r presentation of Italia for which a section 804

waiver is required Nor has Export shown to my satisfaction that

Italian type passengers or passengers produced by Italia offices in

Europe patronize Export s vessels as a consequence of the waiver or

of circumstances flowing from the waiver The termination of Ex

port s agency for Italia might not necessarily result in the termina

tion of the counter agency but even so it is quite possible that Ex

port passenger car yings would be increased even if it lost the small

1lUmber of emigrants produced for it by Italia s agents if it were free

to promote passengers exclusively for its own vessels instead of being
obliged as it is under its agency for Italia to promote business for

Italia
Export further urges as a special circumstance that it has by virtue

9f the waiver increased its operating efficiency and decr ased its oper

ating costs The financial advantage to Export ofobtaining quantity
discounts on voyage stores and advertising cannot be large and in

hy event since no figures of actual discounts obtained have been

presented for the record Ihave no means of weighing this advantage
The financial advantage to Export from spreading pier operating
costs over two lines is real andmeasurable but Iamnot convinced that

the pier sharing arrangement necessarily depends upon a section

804 waiver
Export urges as another special circumstance the receipt ofearnings

from the agency as set forth in my findings of fact However I

regard the receipt of earnings as an ordinary rather than a special
circumstance of doing business It follows that Export s earnings
from the agency unsupported by other special circumstances cannot

beconsidered in themselves a special circumstance

An advantage asserted by Export to increase its efficiency and to
reduce turnaround is the reduction ofport time in Naples But not

even Export s witnesses were able to state that this advantage was

related except in a most tenuous way to the section 804 waiver Ido

not consider it so related

Another circumstance urged by Export in support of its applica
tion is that the waiver enables it to more effectively compete with

its foreign flag competitors Export states that Italia and Export
together have offered increasingly effective competition to lines oper

ating between United States North Atlantic ports and northern Euro

pean ports This is shown asserts Export by the increase after World

War II of the percentage of ocean passengers traveling direct to the

Mediterranean described in the findings of fact set forth above I

cannot agree that such increase has been the result ofExport s section

804 waiver granted from time to time since the end of the War
4 F M B
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Surely both Export and Italia are interested in promoting travel di

rect to the Mediterranean on a cooperative basis whether or not Ex

port is Italia s representative in this country Moreover Iregard it

as significant that the first postwar year for which an increase is

shown of record is also the first full year of operation for the Inde

pendence and Oonstitution

Ido not consider the benefit claimed by Export from consultation

with officers and crew of Italia s vessels as to services and facilities

to be weighty enough to justify waiving the provisions of section 804

CONCLUSION

I therefore conclude that neither special circumstances nor good
cause have been shown which would move me in the exercise of the

discretion entrusted to me to waive the provisions of section 804 of

the Act to permit Export to act as agent in this country for the pas

senger combination vessels of Italia In view of the special circum

stance however that Export is now general agent for Italia in this

country and in order for Export to terminate the arrangement in an

orderly way Iwill extend the currently effective waiver of the pro
visions of section 804 until the close of business June 30 1954

By orderof the MaritimeAdministrator

Sgd A J WILLIAMS

Secretary
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No 720

INTERCOASTAL STEAMSHIP FREIGHT ASSOCIATION ET AL
1

v

NORTHWEST MARINE TER1UNAL ASSOCIATION ET AL2

Submitted July 8 1953 Decided September 22 1953

The assessment by certain of the respondents of their tariff service charge

against the ship in conection with lumber transported from the States of

Oregon and Washington via the Panama Canal to Atlantic coast ports
found to be an unjust and unreasonable regulation or practice in violation

of section 17 of the Shipping Act 1916 Cease and desist order entered

and case referred for consideration of reparation

Erskine B Wood and W 1l1 Carney for complainants
Thomas J White and Donald E Leland for respondents

REPORT OF THE BOARD

By THE BOARD

Complainants common carriers by water in the intercoastal trade

and their association filed complaint against respondents terminal

operators in the Pacific Northwest area alleging that the assessment

of respondents tariff service charge insofar as the charge applies to

vessels carrying eastbound intercoastal lumber violates section 17 of

the ShippingAct 1916 hereinafter referred to as the Act s A cease

and desist order and reparation are demanded

American Hawaiian Steamship Company American President Lines Ltd Calmar

Steamship Corporat on Isthmian Steamship Company Luckenbach Steamship Company

Inc Pope Talbot Inc States Steamship Company paciflc Atlantlc Steamship Co

United States Lines Company Waterman Steamship Corporation and Weyerhaeuser

Steamship Company
2 Alaska Terminal Stevedoring Co Albina Dock Co Inc Ames Terminal Co Arling

ton Dock Co Baker Dock Company Columbia Basin Terminals The Commission of

Public Docks of Portland Oregon G S Handling Co Interstate Terminals Olympic
Steamship Co Port of Astoria Port of Longview Port of Port Angeles Port of Seattle

Port of Tacoma Port of Vancouver Salmon Terminals Inc Shaffer Terminals Inc

Talt Tidewater Terminals Virginia Dock Trading Co West Coast Terminals Inc

and Williams Dimond Company
3A further allegation that the service charge on lumber subjected complainants to

undue and unreasonnble prejudice and disadvantage in violation of section 16 of the Act

was abandoned after the serving of the examiner s recommended decision

I
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The examiner recommended that eight items included in the service

charge so applied should be held unj ust and unreasonable regulations
relating to the receiving handling storing or delivering of property
in violation of section 17 of the Act Both parties excepted We

agree generally with the examiner
We find the facts as follows

1 The service charge complained of wasestablished by respondents
tariffs in 1946 and 1947 to meet increased costs of operation It ap
plies to all cargo handled through respondents terminals and is col

lectible from the ship as distinguished from the cargo
2 Seattle Terminals Tariff No 2 0 Item No 49 1 F is typical

of the tariff provisions imposing the service charge and provides in

part as follows

A Except as otherwise provided in individual item service charge is the

charge assessed against ocean vessels their owners agents or operators which

load or discharge cargo at the terminals for performing one or more of the

following services

1 Providing terminal facilities

2 Arranging berth for vessel

3 Arranging terminal space for cargo
4 Check cargo
5 Receive cargo from shippers or connecting lines and give receipts therefor

6 Deliver cargo to consignees or connecting lines and take receipts therefor
7 Prepare dock manifests loading lists or tags covering cargo loaded aboard

vessels

8 Prepare over short and damage reports
9 Order cars barges or lighters as requested or required by vessels

10 Give information to shippers and consignees regarding cargo sailing and

arrival dates of vesels etc

11 Lighting theterminal

It is to be noted that the tariff provision quoted shows liability of
the vessel for the whole charge even though the terminal performs
only one of the services listed The basic rate set forth in the tariff
is charged for cargo unloaded onto the terminal from trucks or rail

road carsone half of the rate for cargo unloaded from open railroad

cars directly into the ship by ship s tackle and one quarter of the

rate for cargo brought alongside the terminal in barges and unloaded

directly into the ship by ship s tackle

3 In February and March 1952 three of the respondents operat
ing Columbia River terminals respectively at Portland Oregon
Longview Washington and Vancouver Vashington modified their

pre existing tariffs which were similar to the Seattle tari above set

forth so that bills for the service charge with respect to intercoastal
lumber specified the shippers involved thus permitting the carriers
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to pass the bills on to the shippers for payment direct to the terminal

Complainants do not attack the Columbia River tariffs as revised

4 Complainants have paid the service charge on intercoastal gen
eral cargo without protest They have for the most part declined to

pay the charge on intercoastal lumber Insofar as such charges have

been paid complainants seek to recover the amounts thereof by way
of reparation

5 All eastbound intercoastal lumber moves under complainants
tariffs providing only tackle to tackle rates whereby the carriers

responsibility purports not to attach until the lumber is placed under

theship s hook as appears from RuleLl ofcomplainants Eastbound

Freight Tariff No 2C applicable to lumber which provides in part
as follows

d Except as otherwise provided in this tariff rates named in this section

of the tariff apply from end of ship s tackle at loading port to end of ship s

tackle at port of discharge Rates do not include tolls carloading or car un

loading handling side wharfage top wharfage lighterage storage back piling
staking and piling on lighters any charge prior to the receipt of cargo by
vessel s tackle at loading port and or after leaving vessels tackle at port of
discharge transfer charges or other expenses beyond ship s tackle except as

otherwise provided for in this tariff

e The term end of ship s tackle as used in this tariff means within reach

of ship s hook Itdoes not include any handling or services of any character

either by manual or machine power preceding attachment of hook or after

release from hook

6 All eastbound lumber moves on the basis of shipper s load and

count Rule L12 b of the same tariff provides
Unless cargo is specifically tallied by vessel each bill of lading shall be

claused One lot of lumber said to contain Shipper s count all on board
to be delivered

7 Lumber for intercoastal transportation is assembled in several

ways in the Pacific Northwest About 85 percent of the shipments
originate at the larger supplying mills which are usually located on

navigable aters and operate docks of their own These mills make

no charge for berthage or dockage nor do they assess any service

charge against the ship similar to the one under attack All work

connected with delivering lumber to the ship s hook is performed
by the regular employees of the supplying mills and any cost is

figured in the overall production cost of the lumber Respondents
terminals are not used for the shipment of such lumber

8 The balance of intercoastal lumber shipped from the Pacific

I
Northwest comes from smaller millsusually located inland and with

out waterside facilities of their own Here the shipper sends orders

to one or more of SUCR mills with instructions to make delivery at a
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particular public waterside terminal In such cases copies of the

purchase orders are sent to the terminal which thereupon sets up
its own records for the receipt and handling of the various parcels
of lumber which constitute the shipment in preparation for eventual

delivery to the ship The greater part of the lumber from such smaller

mills is trucked to the terminals smaller quantities come by rail

and some arrives on barges for loading directly into the ships Fre

quently ship s space has not been booked by the shipper at the time

the lumber begins to arrive at the terminal As a result lumber

sometimes accumulates at the terminal for as long as ninety days
before it moves out by ship the shipper frequently taking no steps
to book space until most of the parcels constituting his shipment
have been delivered to the terminal

9 When an entire shipment of lumber is assembled at a public
terminal the shipper issues a line up to the carrier stating the num

ber of lots the order number the net and gross footage and the

destination The line up is used by the carrier to order the cargo

alongside for loading and the carrier s supercarpo issues a mate s

receipt therefor Abill of lading is issued from the mate s receipt and

mill manifest or Lumber Inspection Bureau Certificate delivered to

the carrier by the shipper
10 When lumber is unloaded from trucks or railroad cars to a point

of rest on the terminal it is checked by the terminal and a receipt
given This checking is done on behalf of the shipper The checking
is not requested by the carrier and the terminals receipt is not issued

on behalf of the carrier From point of rest the lumber is moved to

the ship s tackle as required This movement known as handling
is performed by the terminal for the shipper and the terminals

charges for handling are paid by the shipper It is clearly imprac
ticable to have trucks deliver lumber directly under the ship s hook
as such practice would cause delay and confusion The impracti
cability of such an operation is conceded by all parties and shipside
delivery by trucks is not resorted to

11 When lumber is shipped to the terminal in open railroad cars

for direct unloading under ship s tackle the ship s supercargo requests
the terminal to call in particular cars alongside the ship as needed
sometimes a list of the cars being given and sometimes the request

being made orally where only a few cars are involved The car num

bers themselves are obtained by the carrier from the shipper and not

from the terminal The supercargo is not permitted to order cars from

the railroad It is necessary for the terminals to take control of all

rail cars entering their premises to avoid confusion except perhaps
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where there are no other lumber operations going on at the time It

is the usual practice nationally for terminals to order rail cars in and

out

12 The use of barges or lighters for direct transfer of lumber to

the ship varies in the different localities In the Puget Sound area

most lumber comes to the ship on barges a moderate quantity comes

this way on the Columbia River and a small quantity at Portland

The shipper usually makes the arrangements for the use of barges
the ship s supercargo requesting actual delivery alongside ship when

needed The terminal does not take possession of lumber delivered by
barge At times the terminal does not know that barges are being used

the carrier eventually informing the terminal of the quantity loaded

by that method to permit the t rminal to compute its wharfage charges
thereon

13 Ships using respondents terminals to load intercoastal lumber

pay respondents a dockage or berthage charge for the use of the

berthing space at wharf Charges for unloading railroad cars or

trucks onto the terminal for storage as well as for handling from
theplace ofrest on thedock to the ship s tackle are paid by the shipper

14 The separate services included in respondents tariff service

charge are generally self descriptive and except for No 11 Lighting
the Terminal have been discussed in the report of the Maritime
Commission in Terminal Rate Increases Puget Sound Ports 3
U S M C 21 at p 26 The Commission in that case stated

v

The principal item is checking which involves the counting and measur

ing of packages recording any identifying marks and making notations as to

the apparent condition of the packages

lIere also the principal expense entering into the service charge is the

receiving and checking of cargo from shippers and giving receipts
tperefor Items Nos 4 and 5 Items Nos 3 7 8 and 11 are shown

t be incidental thereto Item No 1 if not incidental to the receiv

ing and checking of cargo is a charge for administrative expense or for

special services and as stated in Terminal Rate Increases Puget
8ollJrUi Ports supra page 26 should not be included as a part of the

service charge Item No 2 is clearly an administratIve expense con

nected with dockage or berthage and for like reasons should be elimi
nated from the service charge Item No 9 so far as it covers Order

ing Cars as Requested by Vessels is for the benefit of the ship and
will be discussed more in detail later but the balance of Item No 9

Ordering Barges and Lighters and Item No 10 Giving Informa

tion to Shippers and Consignees Regarding Cargo Sailing and Arrival

Dates of Vessels etc cover services neither requested by no bene
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ficial to the ship The ship s supercargo himself orders barges and

lighters alongside when lumber is brought in that manner The ship s

own office or agent has all information as to the ship s movements

where authoritative information as to ship s movements is available

thus making Item No 10 of the service charge unnecessary to the ship
It thus appears that except for part of Item No 9 Ordering Cars as

Requested by Vessels thevarious items of respondents service charge
insofar as they arenot disapproved as above indicated are essentially
connected with the primary service of receiving and checking cargo
and giving receipts to the shipper

DISCUSSION

No issue is raised in this proceeding as to the level or amount of the

service charge imposed with respect to the shipment of lumber nor as

to the necessity of the imposition of such charge by respondent termi

nal operators in order to obtain a fair return on their investment The

issue is solely whether such aservice charge may be lawfully imposed
by respondents against the carriers The carriers relying on their

tariff provisions urge that they have no responsibility for any service

to cargo b fore it is placed under the ship s hook and that since the

various items of respondents service charge are rendered before the

attachment of the ship s hook the carrier is not responsible The

terminals reply that the evidence in the case clearly shows that it is

physically and economically impracticable for the ship to receive lum

ber at the end of the ship s tackle directly from trucks deliv ring at

the terminal and hence that the carrier s obligation with respect to

receiving the lumber must begin where the trucks put it down on the

terminal i e at the point of rest Respondents argue that under the

decisions of our predecessors carriers are required to receive general
cargo at the point of rest where it is deposited from trucks or rail

road cars and pay the service charge and that the same rule is logi
cally applicable to lumber

In Terminal Rate lncreases Puget Sound Ports supra at page 23

the Maritime Commission said

It is thus necessary to delineate clearly the obligations of the carrier to the

shipper or consignee in performing its transportation The carrier must furnish

a convenient and safe place at which to receive cargo from the shipper and to

deliver cargo to theconsignee If this can be done at end of ship s tackle then

it can be so stated and the contracts of carriage may be limited to such service

On the other hand if such receipt and delivery is impracticable or impossible the

carrier must assume as part of its carrier obligation the cost of moving thecargo

to where it can be delivered to the consignee or from where it can be received

from the shipper referred to generally as theplace of rest The carrier cannot
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divest itself of this obligation by offering a service which it is not prepared to

perform The carrier s obligations also include the receiving of cargo from

shipper and the giving of a receipt therefor and delivery of cargo to those entitled

to it together with thehandling of the necessary papers

In Terminal Rate Structure Oalifornia Ports 3 U S M C 57
in eXplaining and approving a formula for the allocation of terminal

charges between ship and cargo the Maritime Commission said at

p 59

All expenditures were apportioned to vessel and cargo in proportion to the

use made of the facilities provided and of the services rendered The vessel

was held responsible to the wharfinger for all usages and services from but not

including the point of rest on outbound traffic and to but not including the
point of rest on inbound traffic All other wharfinger costs were assessed against
the cargo The point of rest is the location at which the inbound cargo Is

deposited and outbound cargo is picked up by the steamship company

In applying to general cargo the formula developed in that case the

Commission found that the terminals service charge was a proper
cost to be charged to the vessel The service charge was described in

that case substantially as set forth in respondents tariff in this case

although not analyzed with the detail set forth in Terlninal Rate In

creases Puget SOlund Ports supra
We do not think that respondents argument is sound because it

overlooks an important distinction between the handling of general
cargo and the handling of lumber at respondents terminals The

evidence in this case shows that all lumber passing over the terminals

is accepted and carried by the ship without check as to the amount of

lumber in the shipment Whereas the terminal company actually
checks the shipper s lumber and gives a receipt therefor this receipt
is shown to be issued for shipper s benefit and not for the carrier

The only receipts given by the carrier are the mate s receipt and the

bill of lading and these are expressly based on the shippers count

The lumber is never tallied by the vessel This custom of receiving
and loading lumber without checking or tallying by the carrier is of

course entirely contrary to the carrier s duty and practice in handling
general cargo where an exact check and tally must be made We

refer again to the precise statement quoted above from Terminal

Rate Increases Puget Sound Ports where the Commission said

The carrier s obligations also include the receiving of cargo from shipper and

thegiving of a receipt therefor together with the handling of the necessary

papers

This general statement in our opinion applies both to general cargo
and to lumber the difference being that the receipt given by the

carrier for general cargo includes the ca rrier s count after checking
4 F M B
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and tallying whereas for lumber it includes the shipper s count only
without any checking or tallying by the carrier If as above stated

by the Commission in Terminal Rate Structure Oalifornia Ports
the terminals expenditures for services are to be apportioned between

vessel and cargo in proportion to the use made of the facilities or

services and the vessel has no duty to check or issue an exact receipt for
lumber and in fact does not doso it naturally follows that respondents
service for which the service charge is imposed is not for the use of
the vessel in so far as the handling of lumber is concerned We hold
therefore that the imposition of the service charge described in this

case agaInst complainant caITIers with respect to lumber shipments is
not a just or reasonable regulation or praGtice

Respondents urge nevertheless the reasonableness of a literal appli
cation of their service charge tariff which requires the payment of
the full charge for performing one or more of the services de
scribed The carriers do not except to the examiner s ruling that part
of Item No 9 Ordering Cars as Requested by Vessels is a service
which the terminal performs for their benefit The terminal company
urges that this alone is sufficient to justify the charge We

have
Terminal Rate Incre es Puget Sound Ports supra pointed out the

importance of uniform and clear definitions of various terminal serv

ices and in Terminal Rate Structure Oalifornia Ports supra the

formula which we approved divides the costs allocable to vessels into
a dockage b the services rendered to the vessel under the service

charge which we have heretofore pointed out is principally for re

iving and checking cargo from shippers and giving receipts there

for and c furnishing other facilities or labor for the benefit of the

vessel In the interest ofuniform and clear definitions we think the

services included in respondents service charge should be limited to

those concerned with or incidental to the receiving and checking of

argo the principal item going into the service chargeIf re

spondents d sire to lnake a charge against the vessel for ordering rail
road cars alongside it should be set up as a special charge and not

included in the service charge

CONCLUSIONS

Under the circumstances we find that the imposition of respond
ents service charge against complainants with respect to transpor
tation of intercoastal lumber eastbound is an unreasonable regulation
or practice relating to the receiving handling storing or delivering
ofproperty in violation of section 17 of theAct an9 that respondents
should cease and desist from the imposition of such service charge
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against complainant carriers with respect to the handling of inter
coastal lumber eastbound

A cease and desist order will be entered and the case will be
referred to the examiner for further proceedings on complainants
claim for reparation unless the parties agree among themselves as

to the amountof reparation due
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At a Session of the FEDERAL MARITIME BOARD held at its
office in Washington D C on the 22d day of September A D 1953

4 P M B

ORDER

No 720

INTERCOASTAL STEAMSHIP FREIGHT ASSOCIATION ET AL
v

NORTHWEST MARINE TERMINAL ASSOCIATION ET AL

This case being at issue upon complaint and answer on file and
having been duly heard and submitted by the parties and full in
vestigation of the matters and things involved having been had and
the Board on the date hereof having made and entered of record a
report stating its conclusions decision and findings thereon which
report is hereby referred to and made a part hereof

It is ordered That the respondents herein be and they are hereby
notified and required to cease and desist and hereafter to abstain from
imposing a service charge as defined herein against complainants with
respect to the handling of intercoastal lumber eastbound and

It is further ordered That this case be held open for further pro
ceedings on the claims of complainants herein for reparation in ac
cordance with applicable Rules of Procedure

By the Board

Sgd A J WILLIAMS
Secretary
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No 848

AMERICAN PRESIDENT LINES LTD MISSISSIPPI SHIPPING CO INO

MOORE McCORMACK LINES INC REDETERMINATION OF RECONDI

TIONING SUBSIDY

Staff heatring September 17 1958 Decided FebrlUJlrY 19541

Francis T Greene and John F Harrell for the Board

REPORT OF THE BOARD

This inquiry has been occasioned as a result of criticisms by the

Comptroller General in his Report dated February 6 1950 and recom

mendations of theHouse Committee on Expenditures in the Executive
De artments contained in its Sixth Interm diate Report H R Rep
No 2104 81st Congress 2nd Session the Hardy Report of actions
of the former Maritime Commission the Commission in granting
subsidy aid for reconditioning work The authority for granting
subsidy aid for reconstructing or reconditioning merchant vessels of
the United States is contained in section 501 c of the Merchant
Marine Act 1936 the Act ln general the requirements are the

same as for the granting of subsidy assistance for the construction of

a new vessel with the additional requirement that aid for recondition

ing shall be granted only in exceptional cases and after a thorough
study and a formal determination that the proposed reconditioning is
consistent with the purposes and policies of the Act

The Hardy Committee reported that the Commission made the
ne sary technical finding of exceptional cases and consistency
with the purposes and policy of th Act but questioned the basis
therefor The Committee also questioned the selection of the Nether
lands as the foreign shipbuilding center furnishing afair and repre
sentstive example for the determination of the estimated forejgn cost
of the work on some ofthe vessels andquestioned the calculations upon
which the subsidy rates were determined The amounts allowed as

subsidy to the three lines by the Commission under its findings total
as follows

1 As amended May 7 1954
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American President Lines Ltd 608 214 00

Mississippi Shipping Co Inc 753 854 22

Moore McCormack Lines Inc 542 805 00

The three operators here involved agreed to a review and redeter
mination of the subsidy rates by the Board subject to their right to

submit evidence and comments on their own part and subject to the

right of each operator either to accept the redetermined subsidy rate

making proper adjustment with the Government or rejecting all sub

sidy resulting from the reconditioning work and promptly refunding
to the Government any amount allowed to the operator under the orig
inal award made by the Commission and relinquishing any further

claim for subsidy in connection therewith
All the vessels herein referred to were sold by the Commission to

the operators under the Merchant Ship Sales Act of 1946 and under

that Act are not subject to repurchase by the Government at their
construction cost less depreciation under section 802 of the Merchant

Marine Act but become subject to such provision if the vessels are

reconditioned with subsidy aid granted under section 501 c of the

latter Act The operators reservation of the privilege of rejectIng
the subsidies for reconstruction thus left them free if they so elect
of theprice ceiling set forth in section 802 of the Act

Recommendations as to new findings in respect to the foreign ship
building centers and the rates of subsidy weremade to us by our staff

Dn April 16 1952 as to American President Lines Ltd APL ves

els and on August 8 1952 as to Moore McCormack Lines Inc Mor
mac vessels and on July 21 1953 as to Mississippi Shipping Com
pany Inc liississi ppi vessels and on September 17 1953 we heard

estimony of various members of the staff in support and explanation
Df the recommendations referred to For purposes of comparison
here is below set forth the amounts and rates of subsidy as originally

letermined by the Commission and as recomputed by our staff and
recommended to us

AMERICAN PRESIDENT LINES LTD

U S M C Recommended IVessel Date of Date work

Base Base contract completed
subsidy Rate subsidy Rate

Percent Percent
resldent Van Buren n 118 000 46 64 73 488 30 56 Sept 30 1948 Mar 5 1949
resident Harrison n n 220 500 31 178 438 2 24 Sept O 1948 Apr 5 1949
resident Johnson h n 220 500 38 31 19 932 34 09 Sept 30 1948 Mar 18 1949
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D The Commission on July 13 1948 considered the further appli
cation of Mississippi dated July 1 1947 for subsidy assistance for

reconditioning six C1 vessels being the last mentioned six vessels

on the foregoing Mississippi list of which the first three Del Rio

Del Sol and Del Oro were to be employed in the service between

United States Gulf ports and ports on the west coast of Africa and

the last three mentioned the Del Oampo Del Viento and Del Monte

were to be employed between United States Gulf ports and ports on

the east coast of South America The facilities to be installed on

all vessels included the installation ofCargocaire system refrigerated
cargo space additional booms king posts and winches Additional

facilities for the vessels to be engaged in the vVest African trade in

cluded installation of facilities for carrying liquid bulk cargo and

for those in the South American trade certain passenger facilities

Itwas pointed out to the Commission that the facilities requested
would enable the vessels more fully to meet the needs of the services

for which they were intended and the foreign commerce of the United
States and that the cases were exceptional since the vessels had been

built during the war as standard G1 vessels without the features

specially required to meet the needs of the services

The Commission found with respect to said ships on July 13 1948

that

The case as herein set forth is an exceptional one and that the proposed
reconstructing is consistent with the purposes and policy of the Act

Various members of the Commission testified before the rIardy
Committee as to their understanding of the legislative history of

the provisions of the 1936 Act requiring that reconstruction and re

conditioning subsidy should be extended only in exceptional cases

They pointed out that this statutory provision passed before the

second World Val was designed to avoid committing Government
funds to the reconstruction of relatively older vessels They pointed
out also that the great construction program of the Government

during the war and the transition from war to peace conditions that

immediately followed created exceptional circumstances and that the

installation of the particular facilities referred to in each of these

cases under the circumstances of the postwar tnmsition period
appeared to them to warrant the statutory finding that they were

exceptional cases It is our view with respect to the 02 vessels of

Mississippi that since the applicant operator actually requested the

installation of the desired facilities when the vessels were under con

struction in wartime which request was denied and with respect
to all the vessels here involved since they were built by the Govern

4 F M B
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metlt primarily to meet the war emergency and not designed for tJle

special commercial needs of the services in which they wereultimately
to be employed that there was a reasonable basis on which the Com

mission could properly have made the findings that applications for

reconditioning presented exceptional cases and that such recondition

ing was consistent with the purposes and policy of the Act This

conclusion seems especially fortified in view of the provisions of the

Act as it read at the time these applications for subsidy were under

consideration that a subsidy should be granted for the construction

of a new ship where the plans and specifications call for a new vessel I

which ill meet the needs of the service route or line and the re

quirements of commerce It thus appears that if the vessels here

involved had not been built for war use but had been originally
built for comnleIcial use the full cost of the vessel including the

facilities here involved would have been the proper basis for subsidy
award under section 501 a of the Act

The determination by the Commission to treat these reconditioning
applications as exceptional cases appears to have been expressly within

the contemplation of the Congress when section 501 c was being
enacted The Congress did not want government subsidy money used

to recondition older ships but indicated that alterations on newly
built ships to meet special trade requirements might well be subsidized

Senator Copeland ofN ew York Chairman of the Senate Committee
on Commerce speaking on the floor of the Senate in support of his

Committee s bill S 2582 said

However as regards reconditioning let me make empl1asis again upon the fact

that thebill makes very clear that reconditioning can be done only in exceptional
cases Itis the desire of those who have formulated the bill to see to it that we

have built up a Merchant Marine of new and modern ships
2

In a prior Committee hearing on the same bill the following col

loquy took place between Mr alter J Pet lSon representing Pucific

coast shipping interests and Senator Copeland Chairman of the

Committee

Mr PETERSON Suppose you had a new ship Senator a new shipbuilt for a par

ticular trade There might be reasons wby you wanted to change that ship for

another trade while the ship is new built perhaps by Government loans for

the foreign trade Ifyou want to change that ship to meet conditions of another
trade there ought to be some means by which that reconditi ning could take

place
The CHAIRMAN I think you might even go beyond that I do notknow enough

about these individual ships to discuss the subject intelligently but it seems to

me that it might happen for one reason or another that the owner of that line

2 Debate on floor of the Senate June 27 1935 79 Cong Rec 10255
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h not lreVllred to huild new ships I thought there might be put in here at the

proper place something like this I have not settled on the language but this

will give ron thespirit of it

In exceptional cases and after thorough study by the Authority in the light

of the dN lared vurposes of this Act the benefits of the Act may be extended to

the reconditioning and operation of vessels which for convincing reasons cannot

be immediately replaced by new ones

l he CHAIRMAN butI would want it understood that it mustbe regarded
as an exceptional thing and that it should be so worded that there would be no

question that when there was an application forsuch reconditioning there would

l lye to he ahundant reason why it should be done

Mr l ETEHSON In other words yon would not want to perpetuate an inefficient

ship
lw CHATHMAN Not at al1

3

UEYlEW m Sl LECTION 01 REPRESl NTATIVE FOREIGN SHIPBUILDING CENTER

The COlnmission determined that the representative foreign ship
building centers for the calculation of the subsidy rates for the vesools

under consideration as of the dates when the various reconstruction

and reconditioning contracts were entered into were as follows

Operator Vessels Date of contract Shipbuilding cenert

Mississippi 4 C2s00 Aug 13 and Dec 13 1946 00 Sweden

Moore
McCormack

00 u u 3 C3s u Apr 25 1947 u oo Britain

Mississippi uoo u 6 Cls Sept 30 1948 00 00 00 U Netherlands

American President00 00 u 3 C3s u Sept 30 1948 u
Netherlands

Our staff has recommended in connection with the review of the

subsidy rates that the Netherlands be approved as the representative
foreign shipbuilding center for the computation of reconditioning
subsidy rates for all the vessels under consideration Ve agree with

the staff recommendation in this regard except with respect to the

foul C 2 vessels of 1ississippi as to which we believe there is not

sufficient evidence on which to base a redetermination of the subsidy
rate as willhereafter be explained morein detail

With regard to the remaining three groups of vessels for which con

tracts were let on April 25 1947 and on September 30 1948 our staff

submitted separate studies supporting the selection of the Netherlands

In each case it was pointed out that the criteria for the selection of

3 Senate Committee on Commerce 74th Cong 1st Seas Hearings on S 2582 3d
Committee PrInt covering hearings conducted on lay 6 1935 Merchant Marine Act
1995 Hearing8 U S Senate Part8 1 5 p 466
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the shipbuilding center on the contract date were the same as those

relied upon by the Board in reviewing the sales prices of the Inde

pendence and Constitution Board s First Report dated February 20

1952 4 F M B 216

1 That the center should have the personnel facilities and

experience necessary for the work and be regularly engaged in such

work

2 That it have such a political and economic environment as to

give reasonable certainty that contractual obligations as to time

quality and price would be performed
3 That the center having qualifications 1 and 2 should also be the

center where the work would be done at lowest cost
Vith these considerations in mind it was pointed out that the de

tailed estimates of the work on all the ships showed that materials

constituted about two thirds of the cost and labor one third Part of

the materials consisted of insulation materials which wo ld have to be

imported so that as to these items there would be no substantial

difference in cost in any European country Steel and much of the
hull and deck machinery could be purchased in Great Britain and
would be available in other European countries at substantially the
Rame cost as in Great Britain Such other equipment as was required
for the work involved a large amount of labor and consequently
would be cheapest in the country of the lowest wage rate level

At the two dates in question there were nine foreign countries
where the work might possibly have been done Germany Japan
France Italy Belgium Sweden Denmark Great Britain Nether
lands

Germany and Japan were considered at that time unavailable due
to unsettled political and economical conditions then prevailing in
the e two countries which would have deterred a prudent American

operator from placing reconstruction and reconditioning orders in

these countries at the time

Although the French shipyards had been restored to their pre war

capacity by the end of 1947 they could not satisfy the national
demand Since at that time about 38 percent of tonnage under con

struction for French account was being built in non French shipyards
they were not considered available for reconstruction work of the

type here considered
In Italy while the shipyards were technically in a position to do

the work the country was still in an economic and political situation
of considerable uncertainty with threats of strikes and industrial
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disorders At this time the shipbuilding costs of Italy were

practically the highest in Europe
Of the remaining countries where the work might have been done

it appears that the comparative levels for the earnings of skilled

shipyard labor in the first part of 1947 and for the year 1948 ere as

follows

Bclgium Denmark Swcdcn Britain Nctherlands

1947 first part 0 47 0 63 0 67 0 61 0 38

1948
I 53 74 78 65 40

1 Approximate

From the above statistics derived from governmental and other

authoritative sources it appears that the Netherlands on both dates

had the lowest direct labor costs Overhead in the Netherlands was

reported to be 100 percent of direct labor whereas in the other countries

it was somewhat less although at least 100 percent of direct labor

In any event the direct labor plus overhead at the appropriate rate

shows that the over all direct and overhead labor costs in the Nether

lands was lower than in i1l1Y of the other available Cbulltries Our

review inclieates that the Netherlands should have been selected as the

representati ve foreign shipbuilding center for all the ships under con

sideration excepting the foul C 2s of 1ississippi not here under

considerati on

REVIEW AND REDETERMINATION OF FORElGN COST FOR IOORE l ICCORlfACK

LINES INC VESSELS CONTRACT DATED AIRIL 25 19t j

The award of subsidy for reconditioning under section 501 c of the

Act depends like subsidy for new construction upon the difference

between the domestic cost and the fair and reasonable estimate of

cost of the same ork performed in the selected foreign shipbuilding
center as of the date of the domestic contract The work here involved

was expected to be done and was actually done in a short period
of time so that fixed price contraets were made for the work in this

country without the need of considering escalation as is customary
for construction contracts for new vessels which spread over a much

longer period The contracts for the work on the three vessels of this

operator were executeel on April 25 1947 Accordingly our staff de

veloped an estimate of the Netherlancls cost of the l econditioninO work
b

as of th t cla e estimating separately the fost of Inatelials a nd labor

In estnnatlllg the Netherl n ncls cost of matelials used the staff ob

tained a detailed breakdown of the successful bid of Bethlehem Steel
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Company which performed the work on one of the three vessels of

Mormac The Federal Shipbuilding and Dry Dock Company whIch

was the sllccessful bidder on the other two vessels closed down shortly
after completing this work and detailed breakdowns from this yard

ere not available at the time of our review In any event the work

on the three vessels was substantially identical and the breakdown of

Bethlehem is deemed representative ofall The detailed material items

in the Bethlehem breakdown were priced in the Netherlands as of the
contract date so far as possible Approximately 83 percent in value of

the material iterns could be so priced and this showed that the Nether

lands cost in florins converted to dollars at the official rate of exchange
was 102 2 percent of the United States cost for the same items The
same cost ratio was used for the undocumented items resulting in an

estimated Netherlands cost ofmaterial of 276 000 for each vessel as

against the Bethlehem cost for the same material of 270 164
The Bethlehem breakdown also showed the number of man hours

reqllired for the installation of the various material items Thile
labor in United States yards was at this time more productive than in
certain foreign yards in the construction of new vessels by reason of
certain specia lized construction procedures used in this country the
same is not true for repair or reconq itioning jobs such as those here
under consideration By reason of this fact it is deemed that the same

number of man honrs would be required to perform the work here
under consideration in the Netherlands as in this country The Beth
lehem breakdown showed 135 901 man hours necessary on each ship
and this computed at the Netherlands rate of 0 38 per hOllr provides
a reasonable estimate of the Netherlands direct labor cost

The N etheHands overhead charge was estimated at 130 percent of
direct labor cost based on reports ofour representative in Europe who

investigated the matter This rate of overhead is the same as that
used in our review of the Netherlands construction cost of the Inde
pendence and Oonstitution already mentioned Reports from the
sam source show that the profit of a yard specializing in repair and
reconstructioll work would run at 10 percent of all other costs al

though in the case ofother Netherlands yards which took only a small
amollnt of repair and reconstruction work in connection with their
main business of new construction the profit margin was sometimes
computed at a higher rate Under the circumstances here disclosed
we deem it fair to use the profit rate customarily used by a yard spe
cializing in the type of work here involved

From the foregoing the Netherlands cost of effecting the reCOIl

ditioning on each of the three vessels of Mormac here involved con
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verting Dutch florins into United States currency at the official rate

of exchange prevailing on the date of the contract may be summarized
as follows

Afaterial 276 000
Direct labor 135 901 man hours X 0 38 51 600
Over ead at 130 percent of direct labor 67 000

Subtotal 394 600
Profit at 10 percent of subtotaL 39 460

Estimated Netherlands base cosL 434 060
This is rounded off at 434 900
Comparable United State base co t

J orrnac ar 586 570
Jforrnacrey 16 908

Jforrnac8urf 586 570

REVIEW AND REDETERMINATION OF FOREIGN COST FOR AMERICAN PRESIDENT

LINES LTD VESSELS CONTRACT DATE SEPTEMBER 30 1948

Similarly in estimating the Netherlands cost of the reconditioning
work on the thre vessels ofAPL the staff obtained a detail d break
down of the successful bids of Gulf Shipbuilding Company Mobile
Alabama which performed the work on these ships In this case

work on one of the vessels Presidertt Van Buren was substantially
less than o the two other vessels President 1J a17ison and Pre8ident

Johnson because the president TTan 13uren waspurchased by the oper
ator with 55 000 feet of refrigeration included whereas the other

two vessels were sold without refrigeration and the installation of

such refrigeration substantially increased the reconditioning cost of

these two vessels The difference in work on the three vessels s r

sponsible for aslightly different subsidy rate applicable to each Ap
proximately 90 percent in value of material items were priced in the

Netherlands showing that the Netherlands material cost was 82 per
cent of United States material cost and resulting in a Netherlands

material cost on the President Van Buren of 110 564 and on the

President Harrison and President Johnson of 250 164

The Gulf breakdown also shows the number of man hours required
for the im tallation fthe material on the various ships On the

President Van Buren this was 41 124 manhours and on the other two

vessels was 99 000 man hours The Netherlands average hourly rate

of 040 was used to ornpute the labor cost in each case arid to th s

were added overhead and profit figures computed in the same ma ner

as in the prior computation of foreign cost of the Mqrmac vessels

since the same rate for overhead and profit was found to be applic
ble Accordingiy the followitg computations of the estimated Neth
erlands cost ot reconditioning the vessels may be given
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President Van Buren

laterial 110 564

Direct labor 41 124 man hoursX 040 16 45

Overhead at 130 percent of direct labor 21 385

Subtotal 148 399

Profit at 10 percent of subtotal 14 840

Estimated Netherlands base cosL 163 239

This is rounded off at 163 000
Comparable United States base cosL 240 488

P1 esident Ifanison and President Johnson

Material 250 164
Direct labor 99 000 man hours X 040 39 60
Overhead at 130 percent of direct labor 51 500

Subtotal 341 264

Profit at 10 percent of subtotaL 34 126

Estimated Netherlands base cosL 375 000

This is rounded off at 375 000

Comparable United States base cost

President llarrison 553 438
President Johnson 568 932

REVIEWAND REDETERMINATION OF FOREIGN COST FOR MISSISSIPPI SHIPPING

COMPANY C 1 VESSELCONTRACT DATED SEPTEMBER 30 1948

As above stated threeof these vessels of which the Del Rio is typi
cal were to be employed in the West African trade and three others

of which the Del Monte is typical wereto be employed in the South
American trade The reconstruction to be done on the Del Rio group
was substantially greater than on the Del Monte group The low
bidder on all six ships was Bethlehem Steel Company Sparrows
Point but at the request of the operator the contracts were awarded
under section 504 of the Act to Gulf Engineering Company New
Orleans with the understanding that the operator would assume the
difference in cost and that the subsidy for the reconditioning work
would be based on Bethlehem s bid priees for the work At the time

of instituting our review of these foreign construction cost estimates

our staff found that neither Bethlehem nor Gulf had available any
breakdown of the bids which either of them had submitted Accord

ingly the staff developed independent detailed estimatesof theamount

of material and labor required to complete the work on each group
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of vessels and the details oT these estimates werepriced in the Nether

lands in the manner indicated on the jobs already described

On this basis the staff was able to price approximately 92 percent
in value oT the material items estimated to be required Tor the Del Rio

group and approximately 93 percent aT the materials Tor the Del

Monte group The Netherlands material costs wereshown to be 814

percent aT United States costs Tor the Del Rio group and 79 3 percent
Tor the Del Monte group These cost ratios were used Tor unpriced
items resulting in total estimated Netherlands material costs oT 130
673 Tor each ship aT the Del Rio group and 107 318 Tor each ship aT

tpe Del Monte group
The staff estimated a Tail and reasonable number oT man hours to

do the work on each oT the Del Rio ships to be 78 547 and on each

oT the Del J11onte group 46 292 man hours

The contract date Tor these vessels being September 30 1948 the

same as Tor the APL vessels direct labor overhead and profit in the

Netherlands yard were estimated at the same rates resulting in the

Tollowing calculations

Del Rio Del 010 Del Sol

Iaterial 130 673
Direct labor 78 547 man hoursX 040 31 418

Overbead at 130 percent of direct labor 40 843

I
I

I
I

I
i
i
I
l

Subtotal 202 934
Profit at 10 percent of subtotaL 20 293

Estimated Netherlands base cosL 223 227

Comparable United States base cosL 295 000

Del Monte De Oampo Del Viento

1aterial 107 318
Direct labor 46 292 man boursX 040 18 516
Overhead at 130 percent of direct labor 24 070

Subtotal 149 904
Profit at 10 percent of subtotal 14 990

Estimated Netberlands base cosL 164 894

Comparable United States base
cosL

220 000

REVIEW OF FOREIGN COST FOR MISSISSIPPI SHIPPING COMPANY 02 VESSELS

As already stated the contracts Tor reconditioning these vessels

were made by the Commission in August and December 1946 and

tonsiderably antedated the contracts for reconditioning the other

4 F M B
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vessels already discussed The work on these vessels was limited to

the installation of facilities for carrying liquid bulk cargo in No 2
lower hold alternatively with dry cargo and as will be seen from
the table at the beginning of this report the subsidy amounts orig
inally allowed by the Commission ranged from 14815 to 18904
and involved much less reconditioning work than was involved on
the other ships already discussed As already indicated the Com
mission selected Sweden as the representative foreign shipbuilding
center for the calculation of the subsidy rates for these vessels and
allowed the amounts above indicated on the basis of a subsidy rate
of 3410 percent

At the time when these reconditioning contracts were made there
was in effect the Joint Resolution of June 11 1940 authorizing the
Commission to estimate foreign construction costs on the basis of
conditions existing prior to September 3 1939 Because domestic

costs climbed rapidly while foreign costs were frozen by this Resolu
tion the Resolution which remained effective until July 25 1947
in effect authorized the Commission to grant 50 percent construction
subsidies but did not make such action mandatory The Commission

in fixing the subsidy rate for these four vessels did not use the author
ity granted by the Resolution The Commission in the winter of

194647 had available to it a Report on the Investigation of Foreign
Ship Construction Costs by Messrs Van Riper and Rice which
stated

If a fair approximation to the answer is acceptable then we believe
we have secured sufficient information to permit the making of an intelligent
estimate

On March 6 1947 the Chairman of the Commission advised the
Senate Committee on the Judiciary that the authority contained in
the Resolution should be terminated and on July 15 1947 approved
a statement advocating the proposed repeal of the Resolution saying

There are some difficulties due to unsettled postwar conditions in obtaining

dependable estimates as to the degree of differential existing or which may

be expected to exist The Commission however is proceeding to compile the
necessary information for determining foreign costs for use in passing on appli
eations for subsidized construction as they come before the Commission

Our staff in reviewing the Commissionsaction in selecting Sweden
as the representative shipbuilding center and in computing the sub
sidy rate of 3410 percent for the work on these ships reported to us
that

information relative to European shipbuilding costs immediately fol
lowing the war and in 1946 at which time the contracts were awarded on these

4 F M B
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Vessels was of little value All contracts contained generous escalation pro
visions because of the economic uncertainties involved during this period of
readjustment For this and other reasons a reliable estimate cannot be prepared
by this Division

The staff therefore recommended that since the work on these four
C2 ships involved installing liquid cargo facilities which were similar
to part of the work done on the Del Rio group of C1 ships of the same
operator based on contracts let nearly two years later in the absence
of better information the Board should fix the subsidy rate of 2433
percent recommended for the Del Rio ships for the operatorsC2
vessels This recommendation of course involved the selection of
the Netherlands as the representative shipbuilding center in 1946 but
it appears uncertain whether Netherlands yards were then taking on
repair work for foreign account We were unable to develop for the
1946 period any specific information as to foreign payrolls or wages
nor could we obtain complete information as to the prices of steel and
other things that would normally be used in corroborating foreign
material prices Such information as was available did not prove
in any definite manner that Sweden was in fact a lowcost shipbuild
ing center at that time

The conditions prevailing in foreign countries in the latter part of
1946 were still fluctuating so as to make sound estimates of foreign
costs most difficult to obtain While it is not possible for us to know
every element that went into the subsidy determination made by the
Commission in January 1947 we are not in a position to offer any
valid substitute nor are we in a position to say that the Commission
should have made use of the Joint Resolutions50 percent rate instead
of the 3410 percent rate which the Commission actually used Ac

cordingly we do not find any basis for modifying the 3410 percent
subsidy rate on these vessels

CURRENCY EXCHANGE RATE

As already stated the foregoing estimated Netherlands recondition
ing costs have been calculated by converting prices of material and
labor from Netherlands florins into American dollars at the official
rate of exchange prevailing at the respective contract dates The

operators however insist that a discounted rate should have been
used They rely primarily on our Supplementary Report in Sales
Prices of Independence and Constitution 4 F M B 263 and
argue that the same general exchange situation prevailed on the dates
of the contracts here involved APL offers in addition a letter from
Messrs F Bleibtrau Company Inc of New York dealers in for

4 F M B
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eign exchange stating that the dollar cost of establishing large florin
credits in the Netherlands in September 1948 was approximately 18
percent below the cost at the official rate

We do not think that the evidence presented regarding new con
struction costs and practices in the Independence Constitution case or
the additional evidence here presented provides a basis to justify the
use for the reconditioning work here involved of any except the
official rate of exchange It is not at all certain what conditions the

Netherlands authorities might have imposed for the use of credits
arranged through transferable sterling or in any other manner at
less than official rates for repair or reconstruction work on foreign
i e United States ships The mere possibility of establishing
florin credits at less than official rates would give no assurance that
such credits could be used to pay for the kind of work here involved

We said in our first report in the Independence Constitution case
4 F M B 216 228

If Export had actually contracted for these ships with a Netherlands ship
yard and would have had the opportunity to contract in dollars at an appre
ciable discount because of impending devaluation or had been able to provide
for progress payments to be made in guilders during the life of the construction

contracts it would in fact have had the benefit of a substantial reduction in dollar
cost

There is no evidence either in this or the Independence Constitution
case that a Netherlands shipyard would enter into any contract for
dollars In this case unlike the Independence Constitution case all
reconstruction work on the vessels involved was completed before
September 21 1949 the date of the official devaluation of Netherlands
currency and hence no progress payments would have been delayed
until after official devaluation

It follows that as recommended by the staff the subsidy rate should
be based on calculations using the official rate of exchange By com
paring the base contract prices with the estimated foreign cost of the
same work we are able to establish the new subsidy rates which in all
cases excepting for the four C2 vessels of Mississippi follow the staff
recommendation The application of the new subsidy rates to the
United States cost of changes in the contract work gives the total sub
sidy allowance for the cases here redetermined all as set forth in the
following table

4 F M B
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12 869
12 837
13 611

90 357
191 311
207 543

I

I
AMERICAN PRESIDENT LINES LTD

Vessel
Base

Ratesubsidy

Percent
PresidentVan Buren n n n 00 00 00 77 488 32 23

President Harrlson nu nn 00
00 u 178 438 32 24

President Johnson u 00 193 932 34 09

Changes
Total

subsidy

MISSISSIPPI SHIPPING COMPANY INC

Del Rio 00 n 00 00 00 00 00 71 773 24 33 11 162 55 82 935 55
Del SoL n u u u 00 00 U 00 00 71 773 24 33 9 284 18 81 057 18
Del Oro 00 U 0000 00 00 71 773 24 33 10 019 85 81 792 85

Del Campo U 00 u
00 0000 55 106 25 05 5 624 75 60 730 75

Del Viento 00 00
00 00 00 n 55 106 25 05 4 534 93 59 640 93

Del Monte un u
00 00000000 00 u 55 106 25 05 2 254 50 57 360 50

Mornlacmar u uu n u 00 00 00 00 001 182 9081Mormacrey uu n 00 00 n 00 152 570

MormacsurL n 00 u n u 152 570

10 723121 580
21 580

172 185
130 990
130 990

Reference herein to section 802 of the Merchant Marine Act 1936

as amended has been made in explanation of the operators option
to reject all subsidy for reconditioning work and is not to be deemed

a determination of the extent of the application if any of section 802

to the vessels involved a question not raised or argued before the

Board

The three operators involved will be given thirty days in which to

determine whether to accept or reject the redetermined subsidy com

putations as above set forth

Sgd A J VILLIAMS

Secretary

4 Ji M B
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Staff hearing September 9 1953 Decided February 18 1954

Francis T Greene and John F Harrell for the Board

The Maritime Administration pursuant to authority contained in
the Second Supplementary Appropriation Act of 1951 entered into
contracts for the construction of 35 fast cargo vessels suitable for use
as national auxiliaries and now known as the Mariner class The

preliminary design calling for a 20knot sustained speed was developed
by the Administration in close association with the Department of
Defense and construction was expressly approved by the President on
January 10 1951 as required by the Merchant Marine Act 1936 as
amended hereafter referred to as the Act Five contracts were

signed for five ships each on February 7 1951 followed by two later
contracts for five ships each signed on June 25 1951 and August 1
1951 all subject to modification for escalation during the construction
period and for changed plans The contract price of plans and engi
neering also subject to escalation and changes covered by a separate
contract for1219000 is divided among the 35 ships increasing the
cost of each by 34830

11he shipbuilders bids on which contract prices were established for all contracts
executed on February 7 1951 were based on December 1950 costs of material and labor
and for all subsequent contracts on April 1951 costs The contracts provided for escala

tion on the contract prices from those months

Contract
date

414
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Yard

No S49

TABLE I

Contract
price per

ship each
of 5 ships

Feb 7 1951 Newport News SB DD Co 57 775 090
Feb 7 1951 Ingalls 513 Corp 7905 0 0

Feb 7 1951 Bethlehem Steel Co Sparrows Point 7938000
Feb 7 1951 Bethlehem Steel Co Quince 5 295 990
Feb 7 1951 Sun SB d DD Co 8 399 256
June 25 1951 New York SB Co 9 290 000

Aug 1 1951 Bethlehem Steel Co San Francisco 9 493 000

Plans

534 830
34 830
34 830
34 830
34 830
34 830
34 830

Total

87 809 830
7 932 830
7 972 830
S 330 830
8 434 086
9 324 830
9 527 830

4 F M B
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The sale of these vessels to Americanflag operators is now deemed
advisable in keeping with the purpose and policy of the Act The

vessels will thus be economically useful and will be privately main
tained so as to be available for requisition in case of national need

Some of the vessels have not yet been completed and are accordingly
available for sale to citizens of the United States on proper applica
tion for use in foreign commerce pursuant to title V of the Act

Under section 502 of the Act the cost of nationaldefense features
incorporated in the vessels is paid for in full by the Government The

Board is authorized to sell the vessels at a price corresponding to and
not less than the estimated cost as determined by the Board of build
ing the vessels exclusive of such features in a foreign shipyard More

particularly section 502 b of the Act provides in part as follows
The amount of the reduction in selling price which is herein termed construc

tion differential subsidy may equal but not exceed the excess of the bid of the
shipbuilder constructing the proposed vessel excluding the cost of any features
incorporated in the vessel for nationaldefense uses which shall be paid by the
Commission in addition to the subsidy over the fair and reasonable estimate
of cost as determined by the Commission of the construction of the proposed
vessel if it were constructed under similar plans and specifications excluding
national defense features as above provided in a foreign shipbuilding center
which is deemed by the Commission to furnish a fair and representative example
for the determination of the estimated foreign cost of construction of vessels of
the type proposed to be constructed The construction differential approved by
the Commission shall not exceed 33 per centum of the construction cost of
the vessel paid by the Commission excluding the cost of nationaldefense
features as above provided except that in cases where the Commission possesses
convincing evidence that the actual differential is greater than that percentage
the Commission may approve an allowance not to exceed 50 per centum of such
cost

Others of the Mariners which have been completed and delivered to
the United States may be sold to citizens of the United States for use
in foreign commerce pursuant to section 705 of the Act Under this
section there must be a competitive sale and under both title V and
section 705 the price for operation in the foreign trade may not be
less than the estimated foreign construction cost exclusive of national
defense features determined as of the date the construction contract
was executed less in the case of sales under section 705 depreciation
based on a 20year life

Accordingly we proceed to determine the estimated foreign con
struction costs of a Mariner exclusive of the cost of national defense
features as of February 7 1951 June 25 1951 and August 1 1951
which will be the minimum basic prices for Mariner vessels that may
be sold for use in foreign commerce

On June 10 1952 after consideration of shipbuilding facilities in
leading foreign shipbuilding areas and the relative costs prevailing

4 F M B
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therein we approved the United Kingdom herein called Britain

as the foreign shipbuilding center which furnished a fair and repre

sentative example for the determination of the estimated foreign cost

of construction of the Mariner vessels

The remaining questions now considered are 1 what are the na

tional defense features incorporated into the vessels and the cost

thereof and 2 what is the estimated construction cost in Britain of

the vessels excluding national defense features We have considered
various staff memoranda dealing with these questions and we heard

the testimony of various members of our staff in support thereof

Considering first the national defense features it appears that as

early as November 30 1950 Bethlehem Steel Company the design
agent employed by the Administration for the development of the

contract plans and specifications submitted a list of 20 features in the

design which apart from speed were then considered to differ from

normal commercial practice for cargo ships Two of these items were

eliminated by the Department of the Navy one waseliminated by the

staff as not a defense feature Five other items e making gastight
boundary bulkheads for midships deckhouse f making changes in
ve ltilating design n increasi lg deck h ight between the sec nd and

tlurd decks 0 fittIng hold strIngers horIzontally and I rearrang

ing upper superstructure were minor and involved no extra cost thus

leaving 12 items for consideration all of which have been certified by
the Secretary of the Navy

NATIONAL DEFENSE FEATURES OTHER THAN SPEED

These 12 items a b c d g h i 2 j k 2 1 m

and p discussed in detail below appear to be reasonably free from

doubt and accordingly we determine that generally speaking all

these should be paid for by the Government as national defense

features 2 in keeping with the policy heretofore adopted by the Mari
time Commission and approved by the Board in its report in Sales

Prices of Independence and oonstitution 4 F M B 216 where it
said that such features should be paid for as national defense features
if and to the extent such features did not have a commercial utility

or if and to the extent their cost was disproportionate to their value

for commercial purposes
3

2The commercial utility of i additional generator capacity and k additional evapora
tor capacity on Mariners converted for use as combination passenger freight vessels is a

possible exception to the above determination and is discussed below in Note 5
See page 223 of the Independence Oonstitution report 8upra See also Minutes of U S

Maritime Commission June 10 HJ48 This policy was approved b the Comptroller Gen
eral of the United States in bis letter of July 11 1949 to the President of the Senate

transmitting and approving a special report of bis Director of Corporation Audits

A lJ 1r n
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LIST OF NATIONAL DEFENSE ITEMS

a and h The vessel to have 25 percent excess shaft horsepower
at Navy rating of machinery over normal instead of the usual

10 percent i e to be able to generate by overload a total of 22 000

s hp instead of the American Bureau of Shipping overload limit of

19 250 s hp Extra cost of main and auxiliary machinery feed

and fuel pumps and blowers in anticipation of additional steam re

quirements for Navy use Estimated additional cost 13 400

b The vessel to be strengthened for navigation in ice by rein

forcement ofplating extra frames strengthening of rudder and tail
shaft Most commercial trade routes pass through no ice area This

feature has no commercial value except perhaps for a purchaser
operating on a specialized route where the feature has a commercial

value Estimated additional cost 35 300

c Splinter protection in theform of special treatment steel plating
for sides and deck of bridge house This meets a purely military
need Estimated additional cost 13 800

d Installation of trunks for wartilne carrying ofdegaussing cables

through spaces that will be sealed up and become inaccessible upon

completion of vessel Estimated additional cost 550 4

g Vital machinery parts to be made shock resistant requiring
exclusion of cast iron or semisteel from certain areas to withstand

shock anticipated in defense use This is in addition to requirements
of American commercial standards which exclude cast iron for cer

tain sea connections Estimated additional cost 23 700

i Installation of two 600 kw turbo generator units instead of

two 500 kw turbo generator units with piping and valve connections

provided for two additional 600 kw turbo generator units to be in

stalled in case of naval ccnversion The evidence showed that all

marine generator installations require one standby unit of the size
installed For ordinary commercial cargo requirements one 500 kw

unit is ample for ordinary needs with a second 500 kw unit available

as a standby Additional generating capacity might be desirable in

case a commercial operator installed reefer space in addition to 30 254
cubic feet contemplated in the 1ariner design Conversion of the
Mariner to a fully refrigerated ship is impracticable as appears from

testimony before the Board and also before the Potter Subcommittee
of the Senate Interstate and Foreign Commerce Committee and the
Bender Subcommittee of the House Committee on Government Opera
tions in connection with proposed use by the Navy of the Mariner

ship in lieuof specially designed fully refrigerated cargo vessel The

4This item eliminated during construction

4 H 11 R
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modification or the Mariners to increase reerer space without making
the ships rully rerrigerated is entirely practicable and is being effected

in the three Mariners recently set aside ror purchase by Pacific Far

East Line Inc For such an alteration two 600 kw units or which

one would serve as a standby would be insufficient Two 500 kw gen
erators with a third 500 kw as a standby would however be sufficient

and since the standby generator must be or the same size as the service

generator or generators two 500 kw generators are or greater ad

vantage commercially ror such a conversion than two 600 kw units

as installed on the Mariners for naval purposes Estimated addi

tional cost 40 100 5

jThe lubricating oil system to be operated by pressure in ac

cordance with Navy practice as well as by gravity in accordance with

commercial practice Estimated additional cost 970
k Two 12 000 g p d low pressure evaporators ins ad of two

8 000 g p d units which areample for commercial cargo ship require
ments Estimated additional cost 13 000 5

1 Increasing ruel oil transrer system to receive and discharge at

2 100 g p m ror rueling at sea instead or normal commercial system

having capacity or 350 g p In The increased cost covers increased

size or pumps and piping Possible advantage of oversize ruel oil

intake to save time in bunkering is deemed entirely disproportionate
to any trifling commercial utility Estimated additional cost 61 500

m Increased size or firefighting pumps and piping to 1 200

g p m capacity instead or usual 800 g p m capacity Estimated

additional cost 10 900

p Two 60 ton booms instead of one 30 ton boom customarily
carried on freighters These heavy lift booms were installed with

particular rererence to transportation of Army tanks and while one

or more or them might have a possible commercial utility on rare

occasions the extra cost is disproportionate to its value ror commer

cial purposes Estimated additional cost 42 700

Total estimated cost or above national defense items using Bethle

hem Quincy estimates of unit costs 255 920 6

By varying the above Bethlehem Quincy cost of national derense
i

features in propmtion to the variations among the contract prices of
the seven yards the rollowing table is computed to show the estimated

cost or national derense reatures other than speed at each yard and

6 A Mariner if converted to a combination passenger cargo vessel to carry several

hutldred passengers may require for commercial operation all the generator and evapora

tor capacity actually installed In case of sale for such conversion items 1 and k

cannot be considered national defense features and the computations of this report would

have to be modified accordingly
eSubject to modification in case of sale for use in a service where ice strength

ening b additional generator capacity i or additional evaporator capacity k has

commercial value

A 17
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the corresponding net cost at each yard excluding national defense

features otherthan speed all computed without escalation

TABLE II

Yard
Contract N d f

price other than

speed

Plans

U S cost
lessn d f
other than

speed

Newport News
u

u 0000 u u U 00 u 7 775 000

Ingalls 00 u u u
00 00 U 00 7 898 000

Bethlehem Sparrows pointuuu u u u 7 938 000

Bethlehem Quincy uu u h uuu
hU 8 296 000

w York 5 g
Bethlehem San Franclsco u u

u 9 493 000

239 8jO
243 640
244 880
255 920
259 10
286 580
292 850

34 830
34 830
34 RaO
34 830
34 830
34 830
34 830

7 569 980

7 689 190

7 727 950
8 074 910
8 74 976
9 038 250
9 234 980

SPEED NOT A DEFENSE FEATURE FOR l IARINEHS USED AS COMI3INATION

VESSELS

We find that where a 1ariner is converted to a combination vessel to

operate as a carrier of more than twelve passengers a sustained speed
of 20 knots as a general rule has commercial utility in view ofpresent

day requirements and practices The extreme importance of time in

the transportation of passengers gives a 20 knot speed commercial

utility which it does not necessarily have for cargo ye conclude that

no national defense allowance for characteristics in the Mariners de

signed to produce a sustained speed of 20 knots should be made with

respect to any Mariner vessel sold for use as a combination passenger

freight carrier unless a special showing is made with respect to pro

spective operation on short runs that a lesser speed will provide com

mercially equivalent service

SPEED EXCEEDING 18 KNOTS A DEFENSE FEATURE FOR MARINERS USED AS

CARGO VESSELS

With respect to M ariners to be used as cargo carriers the problem
of speed is more difficult The basis of decision as already indicated

must turn on the extent to which the higher speed does not have a com

mercial utility or the extent to which the cost of the higher speed is

disproportionate to its value for commercial purposes
The Director National Shipping Authority and tlle Chief Office

of Ship Construction have recommended that the cost to provide sus

tained speed for Mariner cargo vessels in excess of 18 knots should be
considered a national defense feature

A di fference is here noted between sustained speed under ordinary
sea conditions and trial trip ormaximum speed under ideal conditions

of clean bottom and smooth water The normal shaft horsepower
installed permitting Mariners to maintain a sustained speed of 20
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knots is 17 500 s hp whereas for 18 knots it is 12 000 s hp 7 but
such power will in each case produce greater speed under trial trip
conditions and of course even gTeater speed if the ship is not fully
loaded Speeds of new vessels announced through the press or in trade

publications if given without reference to operating conditions are

therefore not always comparable
In support of the staff s recommendation supporting an 18 knot

sustained speed as the maximum having commercial utility two esti
mates weremade as to the cost of the additional 2 knots of speed of the
Mariner vessels 1 By extracting the cost of the normal shaft horse

power in excessof 12 000 from the vessel as designed and 2 by com

paring the cost of the Mariner with the cost of a ship designed for
commercial purposes only incorporating the commercial character
istics of the l iariner and power sufficient only for a sustained speed
of 18 knots Itwas shown that certain characteristics of hull design
of the l iariner including the lengthening of the ship were adopted
solely to obtain additional speed The extra cost of such characteris
tics were shown to be without commercial value in an 18 knot vessel
A comparison of the Mariner with the commercial equivalent vessel
as designed by the staff is set forth below

TABLE III

Mariner Commercial equivalent
vessel

Length
overaIL

h

Length between perpendiculars h U h

Bcam molded U
h h

Depth to main
deck

h
h u hu hu

Load line draft molded
u U

Displacement at load lIneh h u u u

Lightship weight u
u h u

Deadweight at load line draft h

Scantling draft
molded

u h

Displacement at scantling draft hu
h h

Deadweight at scantling draft
h u

Bale cublc U h 00
h oo

Grain cubic 00 U h 00 h

Rcefer cubic u h h oo
U 00 h

Total fuel oil tankage h hu

Cruising radiusat design speed approximate u

Fresh water hu h

O I
Design speed at 29 9 draft ooh u

Number of passengers U h

Numberof crew h
h h 00

563 7 h
h 529

528 h
00 h 494

76 U h
h h 74 6

44 6
h 44 6

29 9 h
00 29 9

21 093
tonsu

uoo 20 330 tons
7 626 tons

u 6 848 tons
13 467 tons hh h 13 482 tons
31 6 h 31 6
22 560

tons
h

oo 21 750 tons
14 934

tons
14 902 tons

736 723 cu ftn h 731 617 cu ft
837 305 Cll ft h oo 833 000 cu ft
30 254 cu ft h u 30 373 cu ft
3 808 tonSh u 00 3 009 tons
18 800 nautical miles h 18 800 nauticalmiles
257

tons
u oo 173 tons

19
250

no 13 750
17

5oo
hh h 12 500

20 knots h h 18 knots
12 h oo oo 12
53 plus 2 00 53 plus 2

The two methods of appraising the cost of national defense features
indicated above produce widely different results as appears from the

following figures derived from Bethlehem Quincy estimates of unit
costS

7 12 000 normal s hp gives the Mariner design a sustained speed of 18 knots whereas
12 500 normal s hp is required to do the same for the commercial equivalent design
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TABI E IV U S estimated cost of all national defense features includ ing

knot additionaZ speed

fethod 1 By extraction
8 713 020

Method 2 By comparison with commercial equivalenL
J 1 296 500

We find that the design of the commercial equivalent has all the

commercial characteristics of the l1ariner and that the differences

relate to speed and other national defense features only vVe find

that the estimates of the United States cost of the commercial equiv
alent are entirely comparable to the costs of Mariners submitted by
the Bethlehem Quincy shipyard We find that method 2 provides a

realistic method of estimating the cost of incorporating into the

Mariner design the national defense features referred to above in

cluding speed in excess of 18 knots

From a consideration of all relevant matters brought to our at

tention we are satisfied of the soundness of the staff recommendation

and conclude that a sustained speed higher than 18 knots for a cargo
vessel does not have commercial utility and in any event the cost

thereof is disproportionate to its value for commercial purposes Our

views are sustained by the speeds of presently operating and projected
United States and foreign flag cargo vessels and other considerations

enumerated below

The following statistics reflect the condition in 1952

TABLE V Vessels inliner service U S foreign trade 195

Privately owned United States flag cargo and combination ships nn 466

Foreign flag cargo and combination ships n n n n 1 073

Of the 466 United States flag vessels a few are combination pas

senger cargo vessels not material to this discussion The newer and

faster United States flag cargo vessels operate on the berth services

of the various essential United States foreign trade routes There

were in 1952 323 United States flag C type vessels operating on the

principal foreign services as follows

8 Excess cost of 20 knot po ver plant excluslve of items a and h over

18 knot power planL n 457 00
Excess cost of other national defense items including Items a and h 255 920

Total U S estimated cost of national defense features Including 2

knots speed 713 020

D Total U S estimated cost of Mariner with national defense features see

Note 1 8 330 830
Less U S estimated cost of commercial equivalent at December 1950

prlces 7244 590 p 428 less 210 260 escalation between December
J950 and February 195L nn n 7 034 330

Difference or U S estimated cost of all national defense features by
comparllon methoduuuu uuu

u u nu 1 296 500

4 F M B
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TABLE Vr United States Ootype cargo vessels on principal berth services 1952

Type Sustained speed
Numberot

ships

C L u 14 to 14 2 knots 47

O
L

u 15 to 15 2 knotL hu u u 175
0 3 n u 160 knots h 00 98
04 u u u u 17 knots n n

u 3

Total 323

A public announcement was made by one United States operator
claiming a speed of 171h knots for C3 vessels and by another United
States operator claiming 18 knots for C3 vessels but official records

maintained by the Maritime Administration show speeds for these
vessels of 171h knots when light and 161h knots when loaded C3

type vessels with a speed of 161j2 knots are operated for the most part
on routes with long runs where speed has relatively greater commer

cial value The deadweight and bale capacities of the Mariners differ

only slightly from the corresponding capacities of certain of the C3

type design
Although we do not have records of the speeds of all 1 073 foreign

flag ships engaged in liner service ofUnited States foreign commerce

we have a record to show that in 1952 there were only 63 foreign flag
vessels engaged in United States foreign commerce with a reported
speed of 17 knots or better Of these 63 so engaged nine had a sus

tained speed i e speed capable of being maintained under normal
conditions fully loaded exceeding 18 knots as follows Three a sus

tained speed of 19 knots and six a sustained speed of 191h knots All
of these nine were Swedish flag vessels with large reefer capacity of
which six traded from the west coasts of the United States and Canada
to United Kingdom and Scandinavian port where no United States
flag line is operating and the remainder operated from Atlantic and
Gulf ports to the Baltic In 1953 two additional 191h knot Swedish
ships were added to this fleet making in all 11 foreign flag vessels
engaged in United States foreign commerce with a speed of more than
18 knots Performance records indicate that this indicated sus
tained speed is not always maintained in actual operation The

average speed of all foreign cargo vessels built since 1947 was substan

tially lower as follows
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TABLE VII Average speed of recently built foreign flag vessels

Year
Number

delivered
Average speed

1948
1949 u u u u

u

1950 u u

191H u u
uu u u

h6 moniiis

85 14 14 knots
205 14 34 knots
199 14 08 knots

201 14 05 knots
236 3 87 knots
108 1444 knots

In the United States during the same period only three ocean going
dry cargo ships werebuilt other than four 16 knot full reefers and the

Mariner vessels These three were delivered in 1951 and had an

average design speed of 16 83 knots No others except Mariners are

now under construction in the United States

FOREIGN SHIPS UNDER CONSTRUCTION

A rumor reported in 1953 in a British shipping publication sug

gested that cargo vessels with a spe dof 20 knots were under construc

tion in Japan but the report was denied from authoritative sources

in Japan On the other hand we have a definite report that as of

June 30 1 53 there were five dry cargo vessels under construction in

Swedish and British yards having a design speed of 18 knots or better

Four of these will have an 18 knot speed and one a 19 knot speed
These figures however do not give consideration to the number of dry
cargo vessels also under construction in foreign yards with a design
speed of less than 18 knots

It thus appears that except for fariners and the Schuyler Otis

Bland o there are no dry cargo freighters in operation under the

United States flag or being built in this country with speeds exceed

ing 18 knots The a verage speed of recently built foreign flag ves

sels is not over 15 knots Of the nine foreign flag ships operating in

the United States commerce with speeds over 18 knots most operate
on routes where there is no United States flag competition and are

especially designed with large refrigerated capacity for special trade

requirements and may thus be considered exceptional in the foreign
flag liner fleets which number over 1 000 vessels trading to United

States ports
From a commercial point of view high speed has value if it at

tracts more business or if it results in decreased operating costs It

does not appear that even a saving of two or three days on a long
voyage which an additional 2 knot speed might make possible would

10 The Schuyler 0tis Bla nd a prototype cargo carrier capable of 18 knots sustained

speed was built by the Government and since her delivery in July 1951 has been operat

Ing under bareboat charter orgeneral agency agreement
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necessarily be or consequence to shippers who under ordinary cir

cumstances are paid ror goods bold at port of shipment against ship
ping documents and without waiting for actual delivery abroad

There is testimony in the record that the primary interest or Ameri

can O 1 F shippers is to get the price or the product which in most

cases can be done by depositing on board bills or lading in bank

As to operating costs it appears that the port time of a 1ariner is

substantially the same as that or a 03 type vessel The sea operating
cost of a 0 3 type vessel at 161j2 knots is substantially lower than that

or a lariner at either 18 or 20 knots The per ton mile cost or a rully
loaded Mariner operated at 20 knots is substantially the same as at

18 knots if the voyage is long enough to effect savings or one or more

full days provided fuel is purchased at the lower west coast rate of

1 70 per barrel If ruel is purchased at the higher east coast rate of

2 40 per barrel the operating cost of a 1ariner at 20 knots is some

what greater than at 18 knots On short runs the saving of part
of a day is of little commercial value for arrival time in port may
necessitate delay until the beginning of the succeeding working day
for the shore gangs needed to work the ship Without in any way

detracting from the commercial value of good efficient regular and

reasonably fast service it appears that the element of speed by itself

as a competitive element in obtaining cargo is today perhaps of less

importance than in prewar days Factors which today are becoming
lnore important in the competition for United States export cargoes
stem from the power of foreign importers and governments which

control the foreign purchases to direct the routing of cargo by vessels

of their choice It appears that there are probably relatively few

cases except in respect or limited amounts or high value cargo moving
mainly in the North Atlantic trades where speed is a controlling
factor in getting the business

We are aware of certain estimates made py some members or our

staff as to desirable speed that are to some extent in variance with the

conclusions above set forth We believe however that our conclu

sions are supported by the seasoned judg1nent or experts in the field

of commercial operations well qualified to appraise the commercial

utility or the element or speed here under consideration

COMPUTATION OF ESTIMATED BRITISH BASIC COST OF 20 KNOT MARINER

AND 18 KNOT COMMERCIAL EQUIVALENT

We startwith theUnited States contract prices on the20 knot Mari

ners including al derense features set rorth in Note 1 and proceed
as more particularly set rorth below
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First Step C01nputa UnY of Estilltatc l Bri tish Cost of ila ri1Icr 20 Knots

Including National Detensc i eaturcs

The staff sent to Britain the plans speeifications and material requi
sitions for the major components going into the Mariner as supplied
by Bethlehem Quincy which company had prepared the plans and

had issued all purchase orders for materials going into the vessels

and an effort was made to price each item in the British market Of

the various hull items British prices were developed on more than 90

percent in value and on machinery items on approximately 80 percent
in value As to the unpriced hull items these were included in the
British estimate at the ratio of the priced hull items and similar treat

ment was given to the unpriced machinery items based on the ratio of

the priced machinelY items To the British estimated cost of all hull

and machinery material so derived was added the British cost of labor

necessary to construct the ship The total man hours in an American

yard was also taken from the Bethlehem Quincy bid and adjusted
for differences in subcontracting practices in British yards Based on

information as to the relative productivity of representative British

yards which have not all the lahor saving devices available in Ameri
can yards it was determined that on the average 18 percent more

direct hours would be required in Britain than in the United States to

do the same work The average cost of labor in Britain was found
to be 0 461 per hour so that by multiplying these factors a British
labor cost of the ship wasobtained and the following computation was

then possible
TABLE VIII

Total material 3 120 920
Cost of insurance during construction 45 000

3 165 920
Labor 1 017 86 bo rsX 1 18X 0461

Plans and englneerlng

553 700
1 13 560

567 260

Indirect labor including general administration cbarges and social

cbarges30 percent of direct labor 170 180

3 903 360
Establisbment charges including use of plant and equipment prop

erty taxes and firm s profit
25 percent of above

Total British estimated cost of 20 knot Mariner including national
defense features Feb 7 1951

This is rounded off aL

975 840

4 879 200

4 879 000
1 Itemized separately In thIs Brltlsh estimate of cost since the United States cost of

plans and engineering was derived from a separate plans contract and was not in Bethle
hem Quincy shIp contract and consequently no allowance for labor or materIal necessary
for producing British plans and engIneerIng was Included under those headings In the
foregoing British labor and material estimates which were for ship construction only
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It is to be noted that indirect labor and social charges were esti

mated at 30 percent based on information from financial reports of

various British shipbuilding companies and also from information

derived from cost computations for the construction of a number of

tankers then being constructed in Britain In some the indirect labor
and social charges ran as low as 25 percent of direct labor and in
some as high as 35 percent of direct labor and accordingly an in
termediate percentage of 30 percent was considered a fair medium

Similarly the basis for establishment charges and firm s profit of 25

percent is based on reports from United States foreign service repre
sentatives in Britain taken from records of British shipyards and
also from several large oil companies recently constructing tankers in
British shipyards The staff estimate for February 7 1951 based
on British figures as of that date is deemed therefore to be as fully
documented as is reasonably possible All estimated British prices
herein set forth are subject to escalation for changes in cost of ma

terial and labor in Britaip during the building period By applying
the British index for materials 11 and the British index for labor 12

to the February 7 1951 figures the following three estimates were

made of British basic costs of constructing a Mariner ship when built
as one of five and including the national defense features incor

porated in the Mariners except item c special treatment steel for

splinter protection computed at the post devaluation official rates
of exchange prevailing on the dates when the contracts were signed
in the United States

TABLE IX Estirnated British cost of 20 knot Mariner inCluding defense features

Contract date Cost
Feb 7 1951 4 879 000
June 25 1951 5 047 000
Aug 1 19G1 5 239 000

Second Step British Oost of 20 Jinot Mariner lcluding National Defense
Features

We next adjusted these costs to exclude costs of national defense
features except speed The British estimate of the 20 knot Mariner
set forth above did not include splinter protection The 12 items
of national defense features having an estimated United States cost
of 255 920 as set forth above page 419 were separately priced in

11 Mechanical Engineering Materials Price Index from British Board of Trade Journal
12 Index of Weekly Wage Rates of All Workers British from monthly Gazette of

British Ministry of Labour

4 F M B



SALES PRICES OF MARINER CLASS VESSELS

TABLE XI

Britain as of February 7 1951 and exclusive of splinter protection
had an aggregate British cost on that date of 155500

This estimated British cost of nationaldefense features computed
as of February 7 1951 was adjusted by the same British indices to
reflect changes to Jurie 25 1951 and August 1 1951 to provide the
following British estimated cost of the 20knot Mariners without the
12 nationaldefense features referred to

Date

427

Total British Net British
cost cost

N d f

Feb 7 1951
June 25 1951 4 879 000 155 500 4 723 500
Aug 1 1951 5 047 000 160 854 4 886 0005 239 000 166 974 5 072 000

These then are the fair and reasonable estimates of basic costs
as determined by us of construction of the 20knot Mariners if they
had been constructed under similar plans and specifications exclud
ing national defense features in the United Kingdom and provide
the minimum basic prices for the Mariners if sold for use as combi
nation passengerfreight carriers in foreign commerce
Third Step Computation of Estimated United States Basic Cost of Commercial

Equivalent 18 knots

The staff next computed an estimate of the basic United States cost
of the 18knot commercial equivalent as of February 7 1951 based
on the Newport News material and labor costs plus 135th of the

18 The breakdown of this figure follows

TABLE X

Nationaldefense features

a h Increased maximum power Navy ratingb Ice strengthening
c Splinter protection not in British estimated Degaussing trunks
g Shock resistance
1 Turbo generators
j L 0 system
k Evaporators
1 F 0 transfer
m Fire system
p Heavylift booms

Total

Rounded off to

4 F M B

United
States

13 400 12 525
35300 17082
13 500

550 306
23 700 31 726
40 100 21 251

90 500
13 000 7 920
61 500 36 315
10 900 5 199
42 700 22 673

255 920 155 497

Britain

155 500
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estimated cost of plans for the commercial equivalent Thus com

puted the estimated cost of the commercial equivalent and its plans

priced at Newport News costs adjusted to February 7 1951 was

6 797 990 14
as is more particularly explained b low

The material cost was in general obtained by taking the weight
of each of the various material groups going into the design of

the commercial equivalent and pricing these as of February 7 1951

by weight based on values given by the Newport News company

in connection with its original 1ariner bid The foregoing general
method was departed from however with respect to propulsion ma

chinery the direct current electric plant the steering engine wind

lass capstan and deck wInches since actual estimates for identical

equipment had been given by the Newport News company in connec

tion with its bid made over a year earlier to construct the S S
I

Schuyler Otis Bland which vessel however was actunlly built in an

other yard The Bland estimates for these items were corrected for

changes of cost due to the time differential and for a five ship bid

instead of a single ship bid and for such other variables as were

necessary to make the Newport News estimate on Bland items in all

respects comparable with the February 7 1951 pricing of the other

material items on the Iariners The labor cost of the commercial
uivalent was like yise derived from information in the Newport

1ews bid From this it was possible to compute the number of man

hours requ red to fabricate and install a ton of each of the various

material groups going into the commercial equivalent and from such

information could be computed the total number of man hours re

quired to construct the commercial equivalent From this it was

found that 858 720 man hours would be required to construct the

commercial equivalent
The total United States basic estimate for the commercial equiva

lent wasthus reached as follows

IfBy using the same ratioof differentials between theNewport News contract priceon theMariners and

the corresponding M riner lrices of the 6 ot eryards to compute base prices and making adjustment for i
escalatIOn the followmg estImates of the basIc cost of the commercial equivalent vessel In all 7 American

yards is projected for the contract dates

TABLE XII

Estimated

Date Yard
U S cost of

Plans Total
commercial
equivalent

Feb 7 1951 Newport News u 6 767 080 30 910 6 797 990

Do Ingalls SB Co u h h U u 6 854 270 30 910 6 885 180

Do u Bethlehem Sparrows PoinL u u 6 879 450 30 910 6 910 360

Do h 1mb uC 7 213 80 30 910 7 244 590

Do u 7 311 550 30 9 0 7 342 460

June 25 1951 New York BB Co u 7 831 170 31 690 7 867 860

Aug I 1951 Bethlehem San Francisco 7 976 860 32 330 8 009 190
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TADLE XIII

Estimated U S cost of material December 1950 prices 3 468 000

Estimated cost of labor 858 720 hours at 1 72 per hour 1 477 000
Estimated overhead and profit based on Newport News Mariner bid 1 620 000

Subtotal
Adjustment to make Newport News bid prices of material and labor

effective as of Feb 7 195L

6 565 000

1 202 080

Subtotal
Estimated cost of plans December 1950 prices

Adjustment to make plans estimate effective as of Feb 7 195L

6 767 080
29 410

1 500

Total United States basic estimate of commercial equivalent as

of Feb 7 1951 6 797 990

1 This adjustment is necessary becnuse in the Newport News bid material and labor are

priced as of December 1950 for escalation purposes

Fourth Step Oomputa tion of Estimated British Oost of 18 Knot OOmmerciaZ

Equivalent February 7 1951

In connection with establishing the over all ratios of British to
United States cost of the 20 knot l1ariners the process of pricing the
items of materials used in the construction of the l1ariner in Britain
discloses a ratio of British February 7 1951 material costs to United
States material costs estimated as ofDecember 1950 disclosed by Beth
lehem Quincy bid for the 20 knot l1ariners to be 68 07 percent This
material ratio was used to estimate the British material cost of the
18 knot commercial equivalent instead of following the more burden
some method of a second separate British pricing of each component
item ofmaterial entering into the commercial equivalent

The United States estimated cost of materials for the commercial

equivalent was necessarily based as already explained on the New

port News figures and amounted to 3 468 000 In order to use the
68 07 percent ratio thus developed in connection with British cost to
Bethlehem Quincy American costs of materials it was necessary to
translate the Newport News material costs of the commercial equiva
lent into Bethlehem Quincy costs The estimated cost of the commer

cial equivalent based on the Bethlehem Quincy contract price for the
Mariners based on December 1950 prices was 7 004 920 Ve have
records to show that the basic cost before escalation ofmaterial for the
20 knot Mariners constructed at Bethlehem Quincy was 4 585 000 out
of a total ship s cost of 8 296 000 and we are advised that material
costs of vessels of the type here involved vary substantially in propor
tion to total costs Applying the ratio between these figures we have
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computed the Bethlehem Quincy material cost of the commercial

4585 7 S h dequivalent to be
8296

of 7 004 920 or t 3 8 1 451 lxty elg t an

seven hundredths percent of this figure shows the comparable British

material costs of the commercial equivalent to be 2 635 297

Similarly we have records to show that the total man hours required
to construct the 8 296 000 20 knot Mariner at Bethlehem Quincy was

990 500 man hours We are advised that man hours likewise vary

substantially in proportion to total costs Accordingly for a Bethle

hem Quincy commercial equivalent costing 7 004 920 the necessary
7004

man hours can be reasonably estImated to be
8296

of 990 500 or

836 352 man hours This United States man hour figure for the com

mercial equivalent adjusted for differences in subcontracting practices
in British yards already referred to on page 425 gives a British man

hour figure of 859 435 man hours The British estimated cost of planE
and engineering for a 20 knot Mariner was 13 560 as set forth on page
426 A proportionate reduction in plan costs for an 18 knot commer

cial equivalent gives an estimated British cost of plans and engineer
ing of 11 450

With the British material cost of the commercial equivalent esti

mated at 2 635 297 and plans estimated at 11 450 and labor esti

mated at 859 435 man hours a reasonable British estimate of theentirE

commercial equivalent wascomputed in substantially the same mannel

used for the British estimate on the 20 knot Mariner set forth on pagE
426 giving a result of 4 120 000 on February 7 1951 as follows

TABLE XIV

Material 6807 percent of 3 871 451 equals 2 635 297

Insurance 37 997
2 673 294

Labor 859 435 hours X 1 18 X 0461 equals
Plans and engineering

467 516

11 450

Direct labor

Indirect labor including general administrative charges
and social charges 30 percent of direct labor

478 966

143 690

622 65

3 295 95C
Establishment charges including use of plant and equipment

property taxes and firm s profit 25 percent of above 823 987

Total British estimated cost of 1Sknot commercial equiva
lent Feb 7 1951 4 119 93

This is rounded off
aL

4 120
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Fifth Step British Cost of 18Knot Commercial Equivalent for Later Dates

When once the British estimated cost as of February 7 1951 was
established for the commercial equivalent the British index of mate
rials and labor already referred to was applied to the February 7
1951 material and labor costs above set forth and the following British
estimated costs were computed for the three contract dates as follows

TABLE XV

February 7 1951 4 120 000
June 25 1951 4 261 000
August 1 1951 4 424 000

TABLE XVISummary of basic cost ratiosBritish estimated cost to United
States actual or estimated costand maximum subsidy rates computed as of
dates of United States Mariner construction contracts

Yard

Newport News

Ingalls

Bethlehem Sparrows Point

Bethlehem Quincy

Sun

New York

Bethlehem San Francisco

Yard

20knot vessel for
passenger freight
combination use
ratio British
American

14 723 500

7 803 700
14 723 500

7 903 780
14 723 500

7932680
14 723 500

8 316 300
14 723 500

8 428 636
14 886 000

9 031 700
15 072 000

9 193 950

431

Maximum 18knot vessel for Maximum
subsidy freighter use subsidy

rate ratio British rate
percent American percent

06053 3947 4 120 000
06061 3939

6 797 990

5976 4024
4 120 000

5984 4016
6 885180

5954 40 46 4 120 000
5962 4038

6 910 360

5680 4320
4 120 000

5687 43 13
7 244 590

5604 4396
4 120 000

5611 43 89
7 342 460

5410 4590
4 261 000

5416 4584
7 867 860

5517 44 83
4 424 000

5524 44 76
8 009 190

1 Since the United States contract price figures as explained in Note 1 are based on bidders estimates of
December 1950 and April 1951 for contracts executed on Feb 7 1951 and on June 25 1951 and Aug 1 1951
respectively the figures for U S costs less NDF set forth in table II have been reestimated for use in this
table to reflect escalation to the contract dates so as to make them comparable with the British estimates all
of which are based on British prices as of the several contract dates

TABLE XVIISummary of minimum basic prices for Mariner vessels for use in
foreign commerce

20knot vessel
18knot vesselfor passenger
for freighterfreight co

usebination use

Newport News
Ingalls SB Co
Bethlehem Sparrows Point 4 723 500 4 120 000Bethlehem Quincy
Sun SB DD Co
New York SB Co 4 866 000 4 261 000Bethlehem San Francisco 5 072 000 4 424 000

CHANGES ESCALATION ETC

The foregoing basic minimum prices are subject to adjustment for
changes and escalation and the owners allowance list being the cost
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of certain Government furnished ship s outfit such as navigating in

strwnents flags steward s outfit including silver and linen as well

as deck and engine room portable tools and outfit In the case of

sa le of a vessel under section f02 of the Act adjustments will also

have to be made for interest and in case of a sale under section 705
of the Act adjustment will be required for depreciation The com

putation of these items may be made for each vessel when a sale be

comes imminent but certain general principles with regard to the

computation of these items may be here set forth VTe believe that

the items of interest and depreciation raise no serious problem when

the sales price has once been established The various items supplied
by the Government have according to a preliminary estimate fur

nished us a value of approximately 35 000 per vessel No evidence

has been presented to us that the cost of these items in Britain is less
than the cost at which they will be supplied by this Government to the

vessels and accordingly no subsidy allowance will be made with

respect to these items

Any changes in the original contract plans and specifications made
since the signing of the respective contracts will carry the subsidy
rate above set forth in table XVI for the vessel involved excepting
that any increase or decrease in cost of items which have been desig
nated in this report as national defense features will be entirely for
Government account

The determination of escalation is somewhat more complicated
All the contracts with the American yards provide for a base price
to be adjusted upward or downward for changes in costs of materials
or labor in accordance with well recognized United States Govern
ment indices with allowance for certain machinery items in some

cases The estimated British construction costs of the 20 knot Mar
iner and the commercial equivalent have been computed herein as

basic costs as of the American contract dates Ve are advised that the
British contracting practice is somewhat different from the American

practice in that whereas a basic price may be agreed to escalation is
not computed from any established indices On the contrary where
contracts are not made on a cost plus basis British practice appears
to be to set forth in the contract the expected disbursement for ma

terial items and for labor items and agree that if the cost of material
or the cost of labor is increased or decreased from the specified amount

during the construction period an adjustment will be made accord

ingly Such an arrangement thus makes British escalation dependent
on a post construction audit of the builder s actual figures a procedure I

which does not help us to make the foreign cost estimates required of
us under the Act vVhere as here both the American construction

ontract and the foreign practice provide for modification of the build

A Ii 1 n
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ers contract price for changes in material and labor costs during
construction and where as here we have selected British estimated
construction costs as of the dates of the respective United States con
tracts some adjustment must be made in British basic costs for escala
tion if our estimates are to fairly and reasonably represent the total
British estimated cost of construction This conclusion is consistent

with the conclusion set forth in our first report in Sales Prices of In
dependence and Constitution supra where we said in this
connection

Section 502 of the Act particularly when coupled with the authority given
under section 207 to enter into such contracts as may in its discretion
be necessary contains sufficient flexibility to permit subsidy determinations to
conform to accepted commercial practice in this regard

In the same report we posed the question as to whether escalation
adjustment for the hypothetical ship should be based on changes in
foreign shipbuilding costs or whether the adjustment for administra
tive convenience might be geared to United States wage and material
indices and we said

From a strictly theoretical point of view the escalation clause in a foreign
vessel sales contract should be geared to appropriate foreign wage and material
indices since the vessel sales price is to be a price corresponding to the esti
mated cost of building such vessel in a foreign shipyard

Our attention has been directed to the Mechanical Engineering
Materials Price Index giving a weight value to approximately thirty
engineering commodities maintained on a monthly basis by the British
Board of Trade an official British agency This materials index is

regularly published in the British Board of Trade Journal and in
our judgment is the best available measure of changes in materials
costs which British shipbuilders and their clients would take account
of in the post construction audits which have been described to us

Our attention has also been directed to the Index of Average
Hourly Earnings of All Workers in the Shipbuilding and Ship Repair
Industry published every 6 months and the Index of Weekly Wage
Rates of All Workers in the Principal Industries and Services pub
Iished every month by the British Ministry of Labour in its monthly
Gazette While the labor rates for the shipbuilding industry are not
published monthly we believe that by interpolation of data from the
index of all workers for intermediate periods a satisfactory British
wage index for the shipbuilding industry is available for any given
month We agree with the recommendation of our statT that at least
under the circumstances disclosed in this case the British indices
above mentioned reflect more accurately increases or decreases in Brit
ish costs of material and labor including indirect labor social and
administrative charges during construction than could be obtained

4 F M R
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from the application of American indices or from any other reason

ably available source 1Ve think the use of the available British in

dices is more practical than an attempt to discover contemporaneous
contracts and audits which might disclose adjustments for British es

calation based on actual experience
The question remains as to the method of application of the British

indices andparticularly as to the amounts of labor and material enter

ing into our basic estimated foreign construction cost to which the
indices should be applied for each escalation period during the time
of construction Each Mariner constructed in a United States yard
may have a different period of construction from every other Mariner
and on any selected date may have progressed toward completion to a

different extent The escalation factors of any particular l1ariner

accordingly cannot well be used in our estimate of the escalation ele
ment entering into the total estimated construction cost of the hypo
thetical foreign vessel Accordingly we believe it fair and reasonable
to estimate a single foreign escalation figure to be added to the esti
mated basic foreign prices above set forth based on all appropriate
escalation factors entering into the computation of United States esca

lation for each of the three groups of Mariners respectively This
would be accomplished with respect to l1ariners contracted for on

February 7 1951 by 1 determining the extent of completion of each
such Mariner in each escalation period except those whose comple
tion as commercial vessels is abandoned thereby establishing the

average percentage of material received for and labor performed on

such vessels for each escalation period and 2 then applying to the
British basic costs of such percentage of material and labor for each
such escalation period the increase or decrease shown by the British
material and labor indices with due regard for any change in the
official rate of currency exchange applicable to each escalation period

Similar computations would be made for the escalation with respect
to l1ariners contracted for on June 25 1951 and on August 1 1951

respectively The computation of escalation upon any estimated basic
construction cost as hereinabove set forth whether involving British
or American costs may be made in the manner above set forth using
the appropriate indices or in the alternative by the use of ratios
wherever appropriate

Since the ratio o British to American escalation does not neces

sarily follow the ratio above set forth for the basic ship costs there
is a possibility that the total British estimated cost of construction

including extras escalation etc may be less than 50 percent of the
actual cost of the 20 knot Mariner or estimated United States cost

of construction of the 18 knot commercial equivalent plus escalation
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extras etc In such event the statutory subsidy Emit of 50 percent
of total United States cost must prevail and the subsidy award must
necessarily be limited to that amount

4 F M B
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MARITIME ADMINISTRATION

Docket No S36

AMERICAN PRESIDENT LINES LTDAPPLICATION FOR PERMISSIONS

UNDER SECTION 805 a MERCHANT MARINE ACT 1936 As
AMENDED

Application for permission authorizing certain persons to serve on the board of
directors of American President Lines Ltd and for a holding company or
affiliate of American President Lines Ltd to maintain certain relationships
with a concern that owns or charters vessels in the domestic intercoastal

or coastwise service granted

No showing made that grant of such permission will result in unfair competi
tion to any person firm or corporation operating exclusively in coastwise
or intercoastal service or that it would be prejudicial to the objects and
policy of the Merchant Marine Act 1936 as amended

Warner W Gardner for applicant
Odell Komiiners for Luckenbach Steamship Company Inc and

Alan F Wohlstetter and William I Denning for Pacific Atlantic
Steamship Co interveners

John Mason for the Board and the Maritime Administrator

REPORT OF THE BOARD AND THE MARITIME ADMINISTRATOR

BY THE BOARD AND THE MARITIME ADMINISTRATOR

American President Lines Ltd hereinafter referred to as APL
has applied to the Board and the Maritime Administrator for written
permissions under section 805 a of the Merchant Marine Act 1936
as amended hereinafter called the Act for certain persons to
serve on its board of directors and for a holding company or affiliate
to maintain certain relationships with a concern that owns or charters
vessels in the domestic intercoastal or coastwise service

Luckenbach Steamship Company Inc Luckenbach Gulf Steam
ship Company Inc and PacificAtlantic Steamship Co have inter
vened and applicant and interveners have been heard on the issues
raised

States Marine Company of Delaware purchased Luckenbach Gulf in its entirety after
Luckenbach had filed its petition to intervene but States has not appeared or participated
actively in this case
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Section 805 a of the Act provides that
It shall be unlawful to award or pay any subsidy to any contractor under

authority of title VI of this Act if said contractor or any holding

company subsidiary affiliate or associate of such contractor or any of
ficer director agent or executive thereof directly or indirectly shall own
operate or charter any vessel or vessels engaged in the domestic intercoastal or

coastwise service or own any pecuniary interest directly or indirectly in any
person or concern that owns charters or operates any vessel or vessels in the
domestic intercoastal or coastwise service without the written permission of the
Commission The Commission shall not grant any such application if the
Commission finds it will result in unfair competition to any person firm or corpo
ration operating exclusively in the coastwise or intercoastal service or that it

would be prejudicial to the objects and policy of this Act

APL is a contractor under authority of title VI of the Act 2 and has
applied for permission authorizing the following relationships

Ralph K Davies is an officer and director of APL He is a sub

stantial shareholder of American Independent Oil Co hereinafter
called Aminoil Aminoil is the sole owner of all the capital stock
of Independent Tankships Inc hereinafter called Tankships
Tankships owns six T2 tankers some of which at one time or another
have engaged in the intercoastal or coastwise carriage of petroleum
products

O W March is a director of APL and owns 065 percent of the
common stock of Signal Oil and Gas Co which owns 1508 percent
of the common stock of Aminoil the owner of Tankships

Russell H Green is a director of APL and owns some of the stock
of Signal Oil and Gas Co a stockholder of Aminoil the owner of
Tankships

Samuel B Mosher is not now a director of APL but he was on its
board of directors from March 19 1951 to June 10 1953 and it is
anticipated that he will return to the board at some future time Mr

Mosher owns 184 percent of the common stock of Signal Oil and Gas
Co which as pointed out above is a shareholder in Alninoil the
owner of Tankships

Signal Oil and Gas Co owns 461 percent of the voting stock and
about 336 percent of the total stock equity of APL Signal Oil and
Gas Co owns 1508 percent of the common stock of Aminoil the owner
of Tankships

The above described relationships have existed for a number of years
and it is for these relationships as they have existed in the past and as
they may exist in the future that APL has requested permission under
section 805 a

2 APL holds operating differential subsidy contratt No FMB12
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In addition to the facts as set forth above the following facts bear

on the determination of this case

1 APL is the successor in interest to the former Dollar Steam

ship Line Inc Ltd 3
a steamship company which between August

15 1938 and October 28 1952 was owned principally by the United
States In March of 1948 the United States voted its stock to put
Mr Davi s on the board of directors Mr Davies was then as he is

now a shareholder in Aminoil which at that time as now owned

Tankships
2 Mr Mosher was put on the board by the United States in

March of1951 He wasthen as now a shareholder of Signal Oil and

Gas Co which owns stock in Aminoil the owner of Tankships
3 When the United States sold its APL stock on October 28 1952

it knew that the purchaser intended to sell about 50 percent of such
stock to Signal Oil and Gas Co

4 Tankships received its corporate charter in October 1947 It
secured and has owned since 1948 six ocean going tankers Birch
Coulie Fort Fetterman Pine Ridge Powder River Quemado Lake
and Spirit of Liberty

The first five of the foregoing tankers were let under 5 year bareboat
charters to Esso Shipping Company at dates between January 30
1948 and February 17 1948 While Tankships had no interest in or

control over the use to which the vessels were put under bareboat
charter it appears in fact that all five vessels were in the Gulf Atlan
tic trade or in the foreign trade

Since termination of the Esso charters in 1953 these five vessels have
all been under voyage charters in the foreign coastwise and inter
eoastal trades There have been only two intercoastal voyages by
these ships each carrying casing head gasoline Gulf to California

The Spirit of Liberty since its acquisition by Tankships in June
1948 has been on consecutive or single voyage charters From June
1948 to October 1950 the charter voyages were in the coastvise orinter
coastal trade in October 1950 the ship was let on a 2 year voyag3

I I

charter in the foreign trade In November and December 1952 the

ship was let on single voyage charters for Gulf to North of Flatteras

liftings Since January 1953 the ship has been under a 19 month

consecutive charter which permits world wide trading but the ship is

expected to operate mostly coastwise Since its acquisition by Tank

ships the ship has made eleven inoorcoastal voyages carrying fuel oil
eastbound or casing head gasoline westbound

4 F M B M A
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5 Interveners operate dry cargo ships in the intercoastal trade

such ships have deep tanks in which are carried from time to time

lubricating oil vegetable oils fatty oils and deterg nts

POSITIONS OF THE PARTIES

All parties agroo that the vessels or Tankships have never carried

any cargo in competition with interveners APL is willing to cominit

Tankships never to cally any lubricatingoils vegetable oils including
coconut fatty oils including tallow or deterg0nts Pacific Atlan
6c would not object to our granting section 805 a permission limit

ing Tankships vessels however from carrying any of the above
Hamed cargoes Luckenbach agrees that it does not object to such
limited permission directed toward the future but it does object to

any permission covering past activities whether limited ornot

APL argues despite the fact it has filed the application herein
that section 805 a does not apply to the relationships above de
scribed because Tankships vessels have never engaged in a regular
service Additionally APL urges that the relationships are too re

mote to be reached by section 805 a APL urges in the alternative
that written permission has already been granted for the relationships
because of the written proxies given by the Maritime Commission
to Rut Messrs Davies and Mosher on APL s board ofdirectors The
defect of lack ofopportunity for hearing under section 805 a says
APL has been cured by these proceedings and the former permission
can now be ratified As a final alternative APL submits that full

permission cap now be granted because no showing has been made
that Tankships vessels have offered any competition much less un

fair competition to any intercoastal or coastwise operator
APL accordingly moves 1 for a declaratory order that section

805 a is inapplicable here or in the alternative 2 for a declara

tory order that the written permission required by section 805 a

has already been granted in the l1aritime Commission proxies putting
Messrs Davies andMosher onAPL s directorate or in the alternative

3 that full permission be granted now both retrospectively and

prospecti vely
Luckenbach takes the position that section 805 a is applicable

to any intercoastal or coastwise voyage and therefore reaches the

operations of Tankships and that the relationships between APL
and Tankships however remote are nevertheless within the terms of
the statute Luckenbach concedes that Tankships vessels have never

competed with its vessels for any cargo and concedes further that we

have power to grant the requested permission for the past up to the

4 F M B M A
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time the application was filed herein Luckenbach asserts however

that APL has been in willful violation of section 805 ever since the

application was filed

Pacific Atlantic generally joins in Luckenba h s position except
that it has no objection to the grant of permission if limited as stated
above against Tankships carrying lubricating oils vegetable oils

fatty oils or detergents
Counsel for the Board argue that while the relationships described

above are remote they are nevertheless within the scope ofthe statute
He says however that section 805 a is not self executing does not
relate to the past and that any past activity which may come within
section 805 can only be reached under section 805 f Under that
section violations of section 805 must be shown to have been willful

DISCUSSION

In the administration of section 805 a we are alert to insure that
I

the concern expressed by Congress for the protection of coastwise and
intercoastal operators is given fulleffect InAm Pres Lines Ltd
Unsubsidized Operation Route 17 3 F M B M A 457 we said at

page 470 that

The great importance to our merchant marine of its domestic fleet

should prompt us to resolve all doubts against activities of subsidized companies
whose operations might tend to impede the development of domestic transporta
tion by sea

We are ready to resolve all doubts in favor of the intercoastal op
erators in this case but we have not been presented with evidence

indicating that vessels of Tankships have engaged in unfair com

petition with intercoastal operators or that such operations have been I

or would be prejudicial to the objects and policy of the Act if such

operations in the future are limited as described above
The vessels of Tankships have made only thirteen intercoastal

voyages on none of which has any cargo been carried that was com

petitive with the operations of any intervener herein There has been
no suggestion that any Tankships operation has deprived any inter
coastal or coastwise operator of cargo which they need or have the

capacity to carry or to which they are fundamentally entitled

Turning next to the particular contentions of the parties and espe
cially to the motions of APL we deny the motion for a declaratory
order that section 805 a is not applicable here Our predecessors
have applied the section even where only two episodic intercoastal

4 F M B M A
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voyages were involved and we believe that a fortiori the section is
applicable to the operations of Tankships Nor are the APLTank
ships relationships too remote for the statute They are within the
clear meaning of the statute which speaks in terms of ownership of
vessels or pecuniary interests directly or indirectly

APLssecond motion for a declaratory order that the requisite stat
utory permission has already been granted is also denied Section
805 a calls for the written permission of the Commission and in

view of Congress concern for intercoastal and coastwise operators and
in view of the mandatory requirement for hearing on section 805 a
issues we take it that we cannot impute the force of statutory permis
sion to proxies given by the Maritime Commission without the benefit
of the hearing we have had herein

WQ will however grant APLs third motion that the appliedfor
permission be granted now retrospectively and prospectively upon
condition that Tankships vessels shall not carry any lubricating oilsfatty oils vegetable oils or detergents

As stated above all parties have agreed that such limited permission may be granted for the future Further we have not been presented with either facts or argument against the granting of

permission for the past up to the date of the filing of the application
herein or to the effect that such permission would be prejudicial to the
objects and policy of the Act

With respect to the period since the filing of the application duringwhich the application has been before us Luckenbach urges that APL
has willfully continued the relationships without permission and has
therefore violated section 805 f If this contention had any valid
ity it would mean that a subsidized operator could never file applica
tion under section 805 a without entering upon a violation of section 805 f unless section 805 a permissions were forthcominginstantly upon filing the application As a matter of practical administration of course that is not possible Nor do we suppose Con
gress intended such a result for the statute contains provision for
interventions against applications and for a mandatory hearing onsuch interventions Accordingly our retrospective permission will
apply not only up to the filing of the application herein but also to
the period between such filing and the date of our order herein

An appropriate order will be entered

4Lykes Bros Steamship Company IncApplication Cider Section 805 a etc 3II S M C 349
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ORDER

At a Session of the FEDERAL ARITIME BOARD held at its

office in Washington D C on the 14th day ofApril A D 1954

No S 36

AMERICAN PRESIDENl LINES Lm APPLICATION FOR PERMISSIONS

UNDER SECTION 805 a MERCHANT MARINE ACT 1936 AS AMENDED

It appearing That American President Lines Ltd has applied to

the Board and the aritime Administrator for written permission
authorizing the following relationships

1 For Ralph IC Davies to act as an officer and director ofAmeri

can President Lines Ltd

2 For O vV arch Russell IIGreen and Samuel B Mosher to

act as directors of American President Lines Ltd and

3 For Signal Oil and Gas Co to be a holding company subsidiary
affiliate or associate of American President Lines Ltd and

It further appearing That Luckenbach Steamship Company Inc

Luckenbach Gulf Steamship Company Inc and Pacific Atlantic

Steamship Co have intervened against such application and

The Board and the Maritime Administrator having heard the ap

plicant and the interveners on said application
It is ordered That written permission as required by section 805 a

of the Merchant Marine Act 1936 as amended be and it is hereby
granted authorizing theexistence of therelationships above described

retrospectively and prospectively subject to the condition that none

of the vessels owned operated or chartered by Independent Tank

ships Inc shall after the date of this order carry any lubricating oils

or vegetable oils including coconut or fatty oils including tallow

or detergents in the domestic intercoastal service

By order of the Board

This order is concurred in and adopted by the Maritime Admin

istrator

SEAL Sgd GEO A VlEHMANN

Assistant Secretary

4 F M B M A



FEDERAL MARITIME BOARD
MARITIME ADMINISTRATION

No 8 38

ISBRANDTSEN Co INC

v

AMERICAN EXPORT LINES INC

Subm itted May 3 1954 Decided May 13 1954

lsbrandtsen Co Inc not found to operate as a common carrier by water ex

clusively employin vessels rEgistered under the laws of the United States

on rrrade Route 18 from and to a United States port or ports
Participation by American Export Lines Inc with other common carriers by

water in cotton freight agreements for exclusive carriage of Egyptian cot

ton from Egypt to India and Pakistan not found to be unjustly discrimina

tory or unfair within the meaning of section 810 of Merchant Marine Act
1936 as amended or of section II 18 b of the operating differential sub

sidy agreement between American Export Lines Inc and the United States
American Export Lines Inc not shown to have failed to cooperate with other

American flag companies in the development of the American flag mer

chant marine as a whole in violation of section II 3 qf the operating
differential subsidy agreement between American Export Lines Inc and
the United States

Participation by American Export Lines Inc without approval of the United
States in cotton fleight agreements for exclusive carriage of IDgyptian
cotton from Egypt to India and Pakistan found not in violation of section
II 18 c of the operating differential subsidy agreement between American

Export Lines Inc and the United States

John J O Oonnor and Johm J O Oonn01 Jr for Isbrandtsen Co
Inc

Gerald B Brophy Oarl B Rowe and Francis E och for Amer
ican Export Lines Inc

Richa d TV 1D J lt8 as Public Counsel

HI PORT OF THE BOARD AND Tlm MAIUTDIE ADlIIXISTRATOR

13 Y TH BOARD AND THE 1ARITIME ADllINISTRATOR

Exceptions to the examiner s recommended decision have been filed
by all parties and the matter has been argued orally before the Board

442 4 F M B M A
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and the Administrator 1 We agree with the result recommended by
the examiner Exceptions and recommended findings not discussed

in this report nor reflected in our findings or conclusions have been

given consideration and found not related to material issues or not

suppqrtedby evidence

Complainant hereinafter called Ishrandtsen maintains aUnited

States flag round the world common carrier service running east

bound from United States North Atlantic ports through the Mediter

ranean Sea and the Indian Ocean and thence across the Pacific and

back to United States North Atlantic ports and offers to transport
freight from Alexandria Egypt to ports in India and Pakistan

Respondent hereinafter called Export operates a United States

flag common carrier service and receives an operating differential

subsidy under a contract with the United States for service between

United States Atlantic ports and ports in the Mediterranean Sea

India Pakistan Ceylon and Burma on essential trade route No 18

and likewise offers to transport freight from Alexandria to ports in

India and Pakistan

Isbrandtsen alleges that Export and 29 American and foreign
steamship lines made two annual agreements with members of the

Alexandria Cotton Exporters Association who are the shippers of

substantially all the cotton moving from Alexandria to India and

Pakif3tan for the transportation of all their cotton destined to India

and Pakistan and that Export s action pursuant to such agreements
has effectively excluded Isbrandtsen from participating in the trans

portation of such cotton and is unjustly discriminatory and unfair

to Isbrandtsen because in violation 01 section 810 of the Merchant

Marine Act 1936 hereinafter called the 1936 Act and in viola

tion of certain provisions of respondent s operating differential sub

sidy agreement Isbrandtsen demands the discontinuance of subsidy
payments by the United States to Export and the termination of Ex

port s subsidy agreement
Section 810 of the 1936 Act reads as follows

It shall be unlawful for any contractor receiving an operating differential

subsidy under title VI or for any charterer of vessels under title VII of this

Act to continue as a party to or to conform to any agreement with another

t alrier or carriers by water or to engage in any practice in concert withanother
carrier or carriers by water which is unjustly discriminatory or unfair to any

other citizen of the United States who operates a common carrier by water

eXCI1i sively employing vessels registered under the laws of the United States

otl any established trade route from and to a United States port or port

1 Board members Wl1iams and Upton heard oral argument Maritime Administrator

Rothschild has reviewed the record of the argument and be participates in tbis decision

as Administrator
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No payment or subsidy of any ldnd shall be paid directly or indirectly outof

funds of the United States or any agency of the United States to any contractor

or charterer who shall violate this section Any person who shall be injured
in his business or property by reason of aqything forbidden by this section

may sue therefor inany district court of the United States in which the defend
ant resides r is found or has an agent without respect to the amount in on

troversy
and shall recover threefold the damages by him sustained and thecost

lit inCluding a reasonable attorney s fee

Sections II 3 11 18 b and 11 18 c of Export s subsidy agree
ment relied on by Isbrandtsen read as follows

Ii 3 Development of Americctn flag Merchant Mm ine The Operator shall

cooperate with the Commission and with other American flag companies in the

development of the American flag merchant marine as a whole and wherever

practicable the Operator shall favor American flag companies in transshipping
oeargo in selecting foreign and domestic agents or other representatives in the

rental of terminal and other facilities and inrelated matters

II 18 b The Operator agrees not to continue as a party to or to conform

to any agreement with another carrier or carriers by water or to engage in any

practice in concert with another carrier or carriers by water which is unjustly
discriminatory or unfair to any other citizen of the United States who operates
a common carrier by water exclusively employing vessels registered under the

laws of the United States on any established trade route from and to a United
States port or ports
II 18 c Before obligating itself otherwise than conditionally upon approval

of the Commission after the date of execution of this agreement under any
agreement applicable to the subsidized senice s route s or line s which

provides for riny pooling or apportioning of earnings losses or traffic or any

allotting or distribution of sailings traffic or area or which restricts or attempts
to restrict the volume scope frequency or coverage of any such subsidized

service s route s or line s the Operator shall obtain the Commission s

approval thereof under this agreement in addition to any approval required
under any other provision of law In granting or withholding such approval
the Commission shall consider whether such agreement contravenes or may

reasonably be expected to operate at any time so as to contravene the purposes

policy or provisions of the Act

In the event the Operator is at the date of execution hereof a party to any

agreement of the type described above it shall promptly so advise the Com

mission If the Commission at any time finds after notice and opportunity to

the Operator to be heard that any such existing agreement or any such agree
ment executed after execution of this agreement whether or not vreviously
approved under Section 15 Shipping Act 1916 or hereunder contravenes or

may reasonably be expected to operate at any time so as to contravene the

purposes policy or provisions of the Act the Operator shall take such lawful

action as the Commission lllay require to amend modify terminate or withdraw

from such uTeement

If upon review of such existing agreements the rights of withdrawal therein

provided are found by the Commission to lJe unreasonably restrictive as to time

cause therefor or otherwise the Operator shall cooperate with the Commission

in securing such revision thereof as the Commission shall require
4 F 11 B M A
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Sections 11 21 f 11 30 b e and f and 11 31 of the sub

sidy agreement also relied on by Isbrandtsen provide for discon

tinuance of subsidy payments for violations of section 11 18 b and

define events of default and provide for the termination of the

subsidy agreement in case of the happening of events of default so

defined

Export filed a motion to dismiss the complaint on the following
grounds

1 No provision of law or ofExport s operating differential subsidy
agreement confers upon Isbrandtsen any right to initiate a proceeding
for any violation of section 810 of the 1936 Act

2 Isbrandtsen fail to allege that it is one of the class for whose

protection section 810 of the 1936 Act is designed and without whom

there can be no violation of that section

3 Section 810 of the 1936 Act confers no jurisdiction on the Board

with respect to commerce between points in foreign countries as set

forth in the complaint and

4 Export s action under the cotton agreements violated no statute

but was actually in accordance with the policy of Congress expressed
in section 14a of the Shipping Act 1916 hereinafter called the 1916

Act

Ve denied the motion to dismiss without at that time deciding
the issues raised by the motion and ordered the case to proceed to

afford complainant an opportunity to prove such alleged violations

and to afford respondent an opportunity to rebut the charges made

Export accordingly answered denying any violation of the 1936 Act

or of its operating differential subsidy agreement and the case was

heard by the examiner who recommended that Export s participation
in the cotton transportation agreements should be held not unjustly
discriminatory or unfair to Isbrandtsen in violation of section 810 of

the 1936 Act and that such participation should be held not a viola

tion of the sections of Export s subsidy agreement relied upon Ac

cordingly the examiner recommended that the complaint be dis

missed

We make the following findings of fact

1 Isbrandtsen is a corporation organized under the laws of the

State of New York all of the officers directors and stockholders

being citizens of the United States and is a citizen of the United

States within the meaning of section 2 of the 1916 Act Isbrandtsen

has since 1949 operated a common carrier liner service with United
States flag vessels providing f rtnightly sailings eastbound on a

round the world route including calls at Alexandria Bombay India

and Karachi Pakistan rhe carriage of cotton from Alexandria to
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India and Pakistan can make an important contribution to theover all

success of this service Isbrandtsen also operates other services in the

fOJeign commerce of the United States with foreign flag vessels

notably from Gulf and South Atlantic ports to continental European
ports from the Gulf to Central American ports and from North At
lantic ports to Colombia and Peru Isbrandtsen s first carriage of

cotton in the trade here involved was in October 1952 and up to No
vember 24 1952 on three voyages of its regularly scheduled vessels
carried slightly over 3 700 bales from Alexandria to India and Pakis

tan Isbrandtsen has never become a member of any steamship con

ference in any trade or been a party to any agreement in this trade

It is the only nonconference carrier in the trade It publishes no

tariff of rates on cotton moving from Alexandria to India and Paki

stan preferring to negotiate rates directly with the shippers
2 Cotton is substantially the only commodity exported from Egypt

to India and Pakistan and in recent years about 150 000 bales or

37 500 tons have moved each year The shipping season extends from

the first of each September through August of the following year
3 Apart from Isbrandtsen s limited participation there have been

since 1952 thirty steamship lines handling this eastbound cotton move

ment from Egypt including two United States flag lines Egyptian
flag and other foreign flag lines Steamship lines participating in

this cotton movement other than Isbrandtsen have since vVorld vVar

II made it a practice before the beginning of each cotton season to

present a single cotton freight rate from Egypt to India and Pakistan

to the Alexandria Cotton Exporters Association hereinafter yalled
the Association the rate to be effective for the season The As

sociation comprises substantially all the shippers of Egyptian cotton

in the trade When the rate for a given shipping season is arrived

at a written agreement is drawn up and signed by all of the individual

participating carriers and all of the shippers of cotton These agree
ments known as cotton freight agreements vary from year to year
The carriers parties to the agreements are generally referred to as

conference carriers although unlike many steamship conferences
known in the United States they do not maintain a separate office
with a salaried staff A chairman and a secretary are appointed
and meetings are held in Egypt in the office of one of the carriers
Memoranda issued by the carriers show the heading Egypt India
Pakistan Cotton Conference The carriers parties to the agreements
in issue will hereinafter be called conference carriers or as aunit
the conference

4 Export has been a member of the conference since the season

beginning September 1946 excepting that because certain features
4 F M B M A
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of the agreement proposed for the 1948 1949 season were unacceptable
to it Export did not sign the cotton freight agreement that ye r and

during that year did not participate i11 the carriage of Egyptian cotton

to India and Pakistan From September 1949 through August 1953

Export transported 66 974 bales of cotton in the trade fronl which it

realized a total freight revenue of about 350 000 Export has had

no objection to Isbrandtsen sharing in the carriage of cotton from

Alexandria to India and Pakistan on equal terms with the other
carriers in that trade

5 The cotton freight agreement to cover the year beginning Sep
tember 1 1952 was signed November 24 1952 and the cotton freight
agreement for the year beginning September 1 1953 was signed on

September 7 1953 These two cotton freight agreements constitute

the basis of the complaint in this case Both provide
a That the conference members would provide sufficient tonnage

to insure regular and quick transportation of all Egyptian cotten to

named ports in India and Pakistan

b That the freight rates of 170 shillings per 1 000 kilos in the

1952 agreement and 155 shillings per 1 000 kilos in the 1953 agreement
were each subject to a rebate of 30 shillings per 1 000 kilos and that

payment of such rebate to a shipper was conditioned upon such shipper
having shipped all his cotton during the respective seasons on vessels

of conference members and that payment of the rebate was to be made

after the expiration of the agreement and within 30 days from pres
entation by the claimants of a statement proving their rights thereto

except that 90 percent of any rebate accumulated during any month

was to be payable within 30 days of each elapsed month

c That the conference members would not quote or charge a rate

lower than the agreed rate on cotton in the trade to any person not a

party to the agreement and that conference members would have the

privilege of admitting other shipowners to thebenefits and obligations
of the agreement and

d That the Association members would during the effective

period of the agreement agree to ship their cotton exclusively on

vessels owned controlled or nominated by conference members and
on no other vessels except with the consent ofthe conference members

6 The 1952 agreement although by its terms declared to commence

to operate from September 1 1952 was not signed until November 24

1952 and wasnot fully effective until the date of signature Isbrandt

sen wasnot a paTty to either the 1952 or 1953 cotton freight agreement
did not apply to be a party to either and has carried no cotton in the
trade since November 24 1952

4 F M R M A
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7 In the summer of 1953 during the course of negotiations for

the 1953 cotton freight agreement the conference originally proposed
a freight rate of 170 shillings per 1 000 kilos less a rebate of 30

shillings Isbrandtsen offered to the Association a freight rate of

120 shillings per 1 000 kilos On July 13 1953 after the conference
nlembers had learned of Isbrandtsen s offer they prepared a memo

randum pointing 6ut that the conference lines provided a large num

ber of sailings to seven ports in India and Pakistan whereas

Isbrandtsen offered only hvo sailings per month apd only to three
lndian and Pakistani ports 2 The memorandum also stated that the
conference lines would not be willing to help ISQrandtsen meet his
carrying obligations should he secure the cotton trade to India and
Pakistan In the course of negotiations the Egyptian Government
became interested in the situation with the result that when a rate
of 155 shillings less a 30 shilling rebate was finally offered by the
conference lines the Egyptian Government suggested that Isbrandtsen
either be admitted to participation in the cotton freight agreement
or that he be allocated 5 or 10 percent of the trade as an independent
operator Vhen the conference invited Isbrandtsen to apply for mem

bership Isbrandtsen replied that it was out of the question for I

Isbrandtsen to become a member of any conference Isbrandtsen
also rejected the suggested participation on a fixed percentage basis
Before Export wasaware of Isbrandtsen s formal refusal to apply for
conference membership Export advised the conference secretary that
it would welcome the admission of this line IsbrandtsenJ in the
conference

POSITION OF THE BOARD AND ADMINISTRATOR

This is an lll1usual proceeding in that Isbrandtsen makes no charge
of any violation of the 1916 Act and has therefore no statutory right
to file a complaint for relief under that Act Isbrandtsen has no

statutory right as a taxpayer or competitor to intervene in statutory
orcontractual relations between theUnited States and a United States

flag subsidized operator Under the 1936 Act and under Reorganiza
tion Plan No 21 of 1950 46 U S C A 1111 note the Board has

authority to make amend and terminate operating subsidy agree
ments and the Maritime Administrator acting for the Secretary of
Commerce has authority to take all actions to administer such agree I

ments when once made The Board prior to executing the operating
differential subsidy agreement with Export made all necessary
findings under title VI of the 1936 Act with respect to Export s

I Most Egyptian cotton in the trade moves to the three ports at which Isbrandtsen calls
4 F M B M A
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operation on Trade Rou No 18 including the determinations

that the operation of Export s vessls in such service was iequi red to

meet foreign flag comp tition and to promote the foreign commerce of
the United States 2 that Export owned or could and would build

or purchase vessels of the size type speed and number required to

enable it to operate and mainta in the service in such manner as might
be necessary to 1 1eet competitive conditions and promote foreign com

merce 3 that Export possessed the ability experience financialre

sources and other qualifications necessary to enable it to conduct the

proposed operations of the vessels to meet competitive conditions and

promote foreign commerce and 4 that the granting of the subsidy
aid was reasonably calculated to carry out effectively the purposes
and policy of the 1936 Act

Isbrandtsen demands discontinuance of subsidy payments to Export
a nd termination of Export s subsidy agreement because of alleged
damage and injury to complainant We do not approach the case

from the point of view of Isbrandtsen s claim of alleged injury but

review the evidence and arguments presented by the respective parties
to determine whether reason exists to modify or terminate the present
operating differential subsidy agreement with Export

EXI ORT S MOTION TO DISMISS

Export renewed its motion to dismiss at the close of the hearing
and while Te agree that this proceeding should be discontinued on

the merits we may comment on the grounds for dismissal above set

forth as follows

Vith regard to the first third and fourth grounds for dismissal

it may be said that under section 214 of the 1936 Act the Maritime

Commission IJad full power to conduct any investigations necessary
orproper in carrying out the provisions of the 1936 Act The Board

and the Administrator who have jointly considered this matter have
between them all the statutory powers of the 1aritime Commission

and their determination to proceed with the matter is fully author
ized by section 214 and Rule 10 a formerly section 201111 of their

RulesofPractice and Procedure The defect in thecomplaint charged
in the second ground for dismissal was cured by aplendment

POSITIONS OF THE PARTIES

Isbrandtsen asserts and Export denies 1 that complainant is a

citizen of the United States and 2 that Isbrandtsen operates as

a common carrier by water exclusively employing vessels registered
4 F M B M A
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under the laws of the United States on any established trade route

so as to bring Isbrandtsen within the language of section 810 of the
1936 Act and of section 11 18 b of the subsidy agreement
Isbrandtsen asserts and Export denies 3 that Export s action with

respect to the 1952 and 1953 cotton freight agreements involved prac
tices which are unjustly discriminatory or unfair within the lan

gauge of the same sections Isbrandtsen charges and Export denies
4 that Export s joining with 29 other carriers to move the Egyptian

cotton on conference terms and thereby excluding Isbrandtsen unless
itagreed to such terms was failure to cooperate with otherAmerican

flag companies in the development of the American flag merchant
marine as a whole within the language of section 11 3 of the subsidy
agreement Isbrandtsen and public counsel charge and Export denies
5 that the cotton freight agreements do or may restrict or attempt

to restrict the volume scope frequen y or coverage of the subsidized
service of Export within the language of section 11 18 c of the

subsidy agreement and Export s participation in the agreements with
out approval violates its subsidy agreement Export urges as sep
arate defenses 6 that its action in participating in the cotton freight
agreements is consistent with public pblicy as expressed in section
14a of the 1916 Act and 7 that in any event no domestic or foreign
commerce of the United States is involved in the carriage of cotton
between Egypt and India and Pakistan and that therefore neither
ilieBoard nbr the Administrator IS authorized to inquire into Export s

actions with regard thereto

DISCUSSION OF ISSUES

The examiner found that Isbrandtsen is a citizen of the United
States There is undisputed testimony that all officers directors and
stockholders of Isbrandtsen a New York corporation are citizens of
the United States and this brings Isbrandtsen within the definition
of the term under section 905 c of the 1936 Act and section 2 of the
1916 Act

The examiner found that Isbrandtsen is a common carrier by water

exclusively employing United States flag vessels on Trade Route No

18 between United States ports and India and Pakistan The ex

aminer recommended that operation by Isbrandtsen of foreign flag
vessels on other trade routes should not be held to be inconsistent
with a finding that it operates exclusively with United States flag
vessels on any established trade route within the language of sec

tion 810 Export however urges strongly that if as here admi ted

Isbrandtsen operates with foreign flag vessels on any established
4 F M B M A
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trade route from or to a United States port it cannot be operating
exclusively with United States flag vesesls and can therefore have no

standing under the section The exact meaning of the word any
in the statute is far from clear and the legislative history of section

810 which was added to the law by amendment on the floor of the

Senate throws no light on the subject Itmay very well be that Con

gress intended to give the protection of the section only to United
States flag carriers operating no lines or services under foreign flag
but we do not think it is necessary for us to speculate on this point
in this proceeding for as the examiner pointed out isbrandtsen s

witnesses testified that Isbrandtsen might have operated one or more

foreign flag ships as tramps over the trade route here involved Trade

Route No 18 in addition to United States flag vessels on Isbrandt

sen s regular fortnightly service

Isbrandtsen s witness speaking of the area covered by Isbrandtsen s

regular round the world sailings said

Q You haven t chartered a vessel for any special sailing into that area since

1949
A It is possible that we have had such sailings in there since 1949 The

reason that I put it that way is that it was something that wouldn t come under

my particular authority and I am not as familiar with it or as close to it as

I am with the line ships

Q Is it possible that those special sailings since 1949 under charter by Ts

brndtsen were ships of foreign registry
A They might possibly have been

Q SO actually every week there might be a vessel chartered by IsbrandtEen
of foreig registry that have not fitted into your schedule pattern that may
nevertheless be operating over some parts of the route which you have described

That s correct isn t it

A Itcould be

Furthermore it appears that the so called tramp or special sail

ings of Isbrandtsen are not limited to private charters but operate as

common carriers

Q What are special sailings the term you areusing
A Well we distinguish those apart from oUt line vessels to the extent that

they may actually start off with what we would call a semi charter parcel of

cargo That would be a vessel that would be offered a parcel of c rgo that

would exceed ordinary liner vessels cargoes and not be quite sufficient to com

plete or fill a charter vessel but with that part of cargo in there we would then

use that as a base to complete it with additional cargo

In the light of this record we cannot find that Isbrandtsen is oper
ating as a common carrier even on Trade Route No 18 exclusively
with United States flag vessels The word exclusively clearly de
notes every kind of operation whether regular fortnightly sailings or

speGial sailings While a decision on this point is sufficient to dis
4 F M B M A
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pose of charges of violation of section 810 of the 1936 Act and section

11 18 b of the subsidy agreement we rely also on other grounds
which we think are equally important

Is Export s action in relation to the cotton freight agreement in

any event unjustly discriminatory or unfair to Isbrandtsen even if the
latter could come within the terms of the section Isbrandtsen con

tends that the words unjustly discriminatory or unfair as applied
to carriers practices land as used in section 810 and in the subsidy
agreement are words of art which necessarily include the giving of
deferred rebates or engaging in any of the other unfair practices
defined in section 14 of the 1916 Act Isbrandtsen asserts that under
the cotton freight agreements Export granted and agreed to grant
deferred rebates But it must be borne in mind that the unfair prac
tices proscrib d by section 14 of the 1916 Act relate to transportation
to or from ports of the United States whereas the situation in this case

involves transportation solely between foreign ports
It is not clear that every practice deemed unfair by lines or con

ferences transporting to or from United States ports is necess rily
unfair if practiced by lines or conferences in trades between foreign
ports Section 14 of the 1916 Act makes unlawful the payment of a

deferred rebate in connection with transportation to or from a United I

States port and no conference agreement of lines in such a trade per
mitting a deferred rebate in such transportation would be approved
under section 15 of that Act However section 14a of the Act not
only does not make it unla vful for a United States flag vessel trading
between foreign ports to give deferred rebates but provides that if a

United States flag operator applies for admission to a conference
i

engaged in transportation between foreign ports and is excluded
even though such conference grants deferred rebates or engages in
other practices designated as unfair by section 14 then the foreign

I

flag members of the conference excluding the United States flag op
erator from membership are to be penalized by refusal of the right
to enter their ships in any port of the United States

Section 14a which was added to the 1916 Act by amendment on

June 5 1920 was aimed to put United States flag vessels operating
between foreign ports in competition with foreign flag ships on a

par with their foreign competitors who were then using the deferred
rebate system to hold their shippers The report of the House Com
mittee on Merchant Marine and Fisheries H R Report No 1026
66th Congress 2d Session accompanying the bill which was to be
come section 14a of the 1916 Act referring to deferred rebates and
other practices defined as unfair for common carriers operating to

and from United States ports by section 14 of the 1916 Act declared
4 F M B M A
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Our vessels being prohibited such practices by section 14 were placed at a

disadvantage so it was thought proper to prepare additional legislation which

is coptained in section 14a the provisions of which allow our ships to enter

any such combination of interest between foreign ports and requires foreign
lines or owners to allow our ships to enter on equal terms the penalty of such

refusal being the exclusion of the ships of such lines and owners from our

ports while such practices are continued

It was thought advisable by the committee to give our ships an equal chance

in these trades upon foreign routes and for us as far as possible to require for

them fair and equal treatment

Thus it appears that under section 14 as to transportation to and

from American ports fair treatment excludes deferred rebates while

under section 14a as to transportation between foreign ports fair

treatment does not exclude deferred rebates but requires for the

United States flag shipowner the right to join foreign conferences

on eq ual terms

vVe do not think that Congress when it passed section 810 of the

1936 Act intended in any way to repeal or modify the effect of section

14a of the 1916 Act Senator O 1ahoney who on the floor of the

Senate offered the amendment which became section 810 of the 1936

Act after quoting section 14a or the 1916 Act relating to transporta
tion between foreign ports said Congressional Record Volume 80

p 10076

It is represented on apparently good authority that American citizens operat

ing such lines have applied for admission to conferences of which foreign lines

are members and have been denied that admission Without the amendment

which is proposed therefore we should have the anomalous condition that the

United States would be in the position of payiug a sUbsiuy to an American line

which was in truth and in fact engaged in a conspiracy with foreign lines to

discriminate against another American line This aruelldlllent will I think

obviate that very ullwise alld improper and unjustifiable condition

I am told that the Shipping Board in the past has not enforced the law which

so clearly provides that American lines on application are entitled to admission

to any conference A closed combination of this kind is indefensible and surely
should not be supported by the Treasury of the United States

It seems clear that the discrimination which Senator O 1ahoney
referred to in his amendment and in his discussion quoted above

means unjust discrimination or unfair treatment in excluding a

United States flag line from a conference operating between foreign
ports and does not mean deferred rebates It follows that Export
by participation in the cotton freight agreements permitting deferred

rebates has not been shown to have been a party to or conformed to

an agreement or to have engaged in a practice which is unj ustly dis
4 F M B lI A



454

criminatory or unfair within the meaning of section 810 of the Act or 11
section 11 18 b of the subsidy agreement

With respect to Export s alleged failure to cooperate with Isbrandt

sen and consequent violation of section 11 3 of the subsidy agree i
ment itmay beisaid that Export made it clear that it had no objaction i
to the admissi9Il of isbrandtsell to the conference on equal terms with Ii
other members and had no objection to the participation of Isbrandt

sen in the carriage of cot n from Alexandria to India and pakistan

Iion equal terms with the other conference members In fact Isbrandt

sen was invited by conference members to submit an application for

membership in August 1953 and in reply Isbrandtsen pointed out

The principles on which Isbrandtsen operates are independence and

no ties with theconferences or dual rate systems We do not believe

that under the circumstances of this case the cooperation referred to

in section 11 3 of the subsidy agreement requires more than offering
to Isbrandtsen an opportunity to join the conference upon equal
terms with all other parties thereto We do not find evidence in

thi case that Export has violated section 11 3 of the subsidy
agreement

We have examined the cotton freight agreements of 1952 and 1953

offered in evidence and are unable to agree that they have the effect

of restricting or attempting to restrict the volume scope frequency
or coverage of Export s subsidized service on Trade Route No 18 or

that they may reasonably be expected to contravene the purposes or

policy of the 1936 Act vVe do not find that such agreements need

approval under section 11 18 c of the subsidy agreement or that

the evidence shows any violation of that section Under the cir

cumstanc we find it unnecesllary to pass on the two separate defenses

relied on by Export being Nos 6 and 7 in the list above set forth

The proceeding will be discontinued
An appropriate order will be entered

FEDERAL MARITIME BOARD
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ORDER

At a Session of the FEDERAL 1AHJIIME BOARD held at its

office in ashington D C on the 13th day of 1ay A D 1954

No S 38

ISBRANDTSEN Co INc

V

AMERICAN EXPORT LINES INc

ItalJpew ing That Isbrandtsen Co Inc has complained of alleged
violation by American Export Lines Inc of section 810 of the 1er

chant fal iJ1e Act 1936 and of the operating differential subsidy
agreement between Ameri an Export Lines Inc and the Uniteel

States and

It lurthe7 appearing That American Export Lines Inc has de

nieu the exist en e of the alleged violations complained of and

The Board and laritime Administrator having duly heard the

parties llld having fully investigated the nmtters and things involved

and having on the date hereof made and entered a report stating
their conclusions decision and findings thereon which report is

hereby referred to and made a part hereof

Itis Oi de1 ed That this proceeding be and it is hereby discontinued

By order of the Board

This order is l OnCUlTed in and adopted by the 1aritime Ad

ministla tor

SEAL Sgd GEO A VH HlANN

Assistant Secretary
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No S23

LYRES BROS STEAMSHIP Co INC APPLICATION FOR INCREASE IN

MAXIMUM NUMBER OF SUBSIDIZED SAILINGS ON LINE D LYHES
ORIENT LINE TRADE ROUTE NO 22

Submitted May 10 1954 Decided May 13 1954

Unsubsidized operation of Lykes Bros Steamship Co Inc in its Line D Service
on Trade Route No 22 found to be apart from calls to Indonesia Malaya
an existing service to the extent of 24 sailings per annum

Effect of granting application of Lykes Bros Steamship Co Inc for increase
from 24 to 48 subsidized sailings per annum in its Line D Service on Trade

Route No 22 apart from calls to IndonesiaMalaya would not be to give
undue advantage or be unduly prejudicial as between citizens of the United
States

Section 605 c Merchant Marine Act 1936 does not interpose a bar to the
grant of application of Lykes Bros Steamship Co Inc for increase of
number of subsidized sailings in its Line D Service on Trade Route 22 except
insofar as such application seeks an increase in the maximum number of
calls at Indonesia Malaya

Present service to Indonesia Malaya from United States Gulf ports by vessels
of United States registry not found inadequate and it is not necessary to
award subsidy for increased number of calls at IndonesiaMalaya to provide
adequate service by vessels of United States registry

Section 605 c of the Merchant Marine Act 1936 does interpose a bar to the
grant of application of Lykes Bros Steamship Co Inc for increase in
maximum number of calls at Indonesia Malaya ports

Frank J Zito Odell Kaminers and Joseph M Rault for Lykes
Bros Steamship Co Inc

Francis H Inge and Sterling F Stoudenmire Jr for Waterman
Steamship Corporation intervener and John T Carpenter William
G Dorsch Dale Miller Mitchell C Cunningham John Lee Gainey
John C White Robert A Nesbitt F H Fredericks George C Whit
ney and Lachlen Macleay for various other interveners

1 None of the interveners except Waterman Steamship Corporation participated herein
on further hearing
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Harold J Carroll representing Rubber Manufacturers Association
Inc as amicus curiae

Allen C Dawson and Alan F TVoilstetter as Public Counsel

SUPPLEMENTAL REPORT OF THE BOARD

BY THE BOARD

This is a proceeding under section 605 c of the Merchant Ma
rine Act 1936 hereinafter called the Act instituted to deter

mine whether that section interposes a bar to the application of Lykes
Bros Steamship Co Inc hereinafter called Lykes for an in

crease from 24 to 48 per annum in the maximum number of subsi
dized sailings in its Line D Service on Trade Route 22 with an
increase from 12 to 24 per annum in the number of such sailings that
may include calls at ports in IndonesiaMalaya

In our first report in this proceeding 4 F M B 153 1953 we

found that the unsubsidized operation of Lykes in its Line D Service
vas to some extent an existing service within the meaning of sec

tion 605 c of the Act We remanded the case to the examiner to
take further evidence and to make a further recommended decision

in the light thereof as to the extent to which Lykes has maintained
an existing service as well as on the full question whether section
605 c of the Act interposes a bar to our amending our subsidy
contract with Lykes

The examiner has recommended and we agree 1 that section
605 c of the Act does not interpose a bar to the grant of the

The following description of Service 1 of Trade Route No 22 appearing on page 23
of Essential Foreign Trade Routes of the American Merchant Marine 1949 describes
in full Lykes Line D

Between a United States Gulf port or ports via the Panama Canal to a port or ports
in Japan China the Philippine Islands Hong Kong French Indo China Siam Thailand
the Netherland East Indies Straits Settlements including the Malay States with the

privilege of calling at ports in the Hawaiian Islands U S S RinAsia Manchuria Korea
and Formosa also ports in Mexico and the West Indies for the loading and or discharging
of cargo to or from foreign ports on the route and with the privilege of calling at United
States Atlantic ports homeward with sugar copra and liquid cargo in bulk loaded at
ports not in the Netherlands East Indies or Straits Settlements including the Malay
States provided that in the absence of specific authority of the Commission to the con
trary vessels calling at the Netherlands East Indies or Straits Settlements including
the Malay States shall return to United States Gulf ports for unloading cargoes destined
for such ports before proceeding to United States Atlantic ports with the privilege subject
to cancellation by the Commission on 60 days notice to the operator of calling at the
following islands in the Pacific area such privilege not to be considered as a modification
of the above route description Caroline Islands Marianas Islands Palau Island
Marshall Islands Okinawa Islands Admiralty Islands Marcus Island Wake Island Gilbert
Islands Sakhalin Island southern half

Sailing frequency 20 to 24 sailings per year

Subject to the stipulatim that a minimum of seven 7 and a maximum of twelve 12
sailings per annum shall include ports in the Netherlands East Indies and Straits Settle
ments including the Malay States

4 F M B
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application herein for an increase in the maximum number of Lykes
subsidized sailings in its Line D Service except insofar as Lykes
seeks subsidy for an increased number of calls at Indonesia Malaya
and 2 that section 605 c of the Act does interpose a bar to the
grant of the application herein insofar as it seeks an increase in the
number of authorized calls at Indonesia Malaya

Lykes Public Counsel and intervener Waterman Steamship Cor
poration hereinafter called Waterman have filed exceptions to
the recommended decision and the matter has been argued orally
Contentions of the parties or requested findings not dealt with in this
supplemental report have been given consideration and found not re
lated to material issues or not supported by the evidence

Section 605 c of the Act presents us with the following issues
First whether the operations for which Lykes seeks subsidy would
be in addition to the existing service or services second if so whether
the service already provided by United Statesflag vessels is inade
quate and additional vessels should be operated in the service in
volved to accomplish the purposes and policy of the Act third if
the service sought to be subsidized would not be in addition to the
existing service or services whether the effect of awarding the sub
sidy sought by Lykes would be to give undue advantage or be unduly
prejudicial as between citizens of the United States and fourth if
so whether the award of subsidy is necessary in order to provide ade
quate service by vessels of United States registry

We make the following findings of fact
1 Lykes operates exclusively from Gulf ports outbound and prin

cipally to Gulf ports inbound and provides four outbound sailings
per month These are spaced through the month to accommodate
shippers who make their sales on the basis of firsthalfofmonth and
second halfofmonth sailings Japan is the first country at which
each of the four monthly sailings call One vessel in each half of

the month then calls at Korea Formosa and the Philippines to dis
charge and to load for the Gulf or North Atlantic or both These

two vessels or either of them may call at other nearby areas as con
ditions warrant The other first halfofmonth vessel normally pro
ceeds from Japan to Indonesia Malaya via the Philippines if neces
sary to discharge and load The other second halfofmonth vessel

has recently returned home directly from Japan in ballast This

vessel at one time proceeded from Japan to Indonesia for bauxite or
to the Philippines for sugar but neither of these commodities has been
carried by Lykes in the recent past

4 F M B
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2 The number of outbound sailings made by Lykes in its Line D
Service in each of the 8 years from 1946 to 1953 inclusive is shown
in the following table

TABLE I

Year Number of sailing
1946 63

1947 67

1948 73

1949 55

1950 42

Average 19461950
60 sailings per annum

1951 48

1952 50

1953 first 9 months 37

Twentyfour of the sailings for each of the above years were subsi
dized the remainder were unsubsidized All of the sailings after
1949 were made in liner service Beginning in 1948 twelve sailings
each year included calls at IndonesiaMalaya

3 Lykes sailings in excess of 24 per annum were made without
subsidy under temporary permission given from time to time by the
U S Maritime Commission or the Maritime Administration pursuant
to Article I2d of Lykes operating differential subsidy contract

4 The unusually low number of sailings 42 made by Lykes in
1 950 was due in part to Lykes having chartered out some of its vessels
to the United States for use to Korea and in part to delay in ob
taining permission from the Maritime Administration to make two
unsubsidized sailings in additon to two subsidized sailings during
each of the last three months of 1950

5 In 1951 and 1952 the vessels employed by Lykes in its Line D
Service sailed over 99 percent full and over 85 percent down Lykes
service has been profitable

6 Waterman owns 40 C2 vessels operating in various trades
During the period 194648 Waterman maintained separate services
from Gulf ports to the Far East and from North Atlantic ports to the
Far East At the present time Waterman operates from North At
lantic Gulf and occasionally Pacific ports to Japan and Korea
returning to Atlantic ports via Hawaii The calls at Atlantic ports
were made to discharge inbound cargo and to obtain military cargo
although commercial cargo is accepted if tendered Watermans

carryings from United States to Japan and Korea consist largely of
military cargo Waterman also has served the Philippines in addi
tion to Japan and Korea but it does not do so now

7 The sailing frequency of Waterman vessels from the Gulf to Far
East is about two per month Waterman has been operating profit
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ably on Trade Route 22 In 1951 and 1952 the cargo on Waterman

vessels on the route including cargo lifted at North Atlantic Gulf
and Pacific ports averaged per sailing over 80 percent of the dead

weight capacity and slightly under 95 percent of the cubic capacity
of the vessels

8 States Marine Corporation in 1951 made 40 outbound sailings on

Trade Route 22 19 of which were made with owned vessels 5 02 8

7 Victorys 7 Libertys and 21 of which were made with chartered
vessels In 1952 it made 60 outbound sailings on the route 28 with
owned vessels 8 C2 s 10 Victorys 10 Libertys and 32 with chartered
vessels Its average lift per vessel from the Gulf in 1951 and 1952
was about 7 650 tons

9 Isthmian Steamship Company employs mainly owned vessels

C type on Trade Route 22 In 1951 t made six outbound sailings
on the route and in 1952 fourteen outbound sailings Isthmian
carried 15 006 tons of liner cargo outbound on Trade Route 22 in 1951

including 13 445 tons to Indonesia Malaya In 1952 it oarried

13 665 tons of liner cargo outbound including 7 239 tons to Indonesia

Malaya
10 Foreign flag lines operating on Trade Route 22 made 112 out

bound sailings in 1952 and about 122 such sailings in the first eight
months of 19 3

11 In 1950 th total movement of commercial cargo from Gulf

ports to Indonesia Malaya amounted to 134 795 tons 109 894 tons

liner and 24 901 tons nonliner In 1951 the movement declined to

131 649 tons 121 538 tons liner and 10 111 tons nonliner In 1952 it

declined still further to 113 927 tons all liner The movement of

this cargo in the first ix months of 1953 was 63 000 tons 46 000 tons

liner and 17 000 tons nonliner United States flag lines carried about

31 percent of such cargo Lykes carrying about 29 000 tons or 25 per
cent and Isthmian Steamship Company carrying about 6 percent

12 The inbound movement from Indonesia Malaya to the Gulf
averaged in 1949 and 1950 more than 600 000 tons nearly 500 000 tons

of which was bauxite shipped to the Gulf for stockpiling In 1951
the volume of inbound cargo declined to 408 969 tons 291 249 liner

tons and 117 720 nonliner ton In 1952 when the bauxite movement

had ceased the inbound movement declined to 70 424 tons all liner
In the first six months of 1953 inbound traffic amounted to 41 000
tons all liner

13 The inbound movement from Indonesia Malaya to the Gulf is

mainly rubber Shipments of this commodity constituted 68 515 tons

of the 81 813 tons of cargo other than bauxite that moved in 1950

ykes in 1952 carried about 53 percent of the rubber moving and i
4 F M B
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the only carrier providing direct service from Indonesia Malaya tq
the Gulf at the present time

14 Approximately 100 percent of the military controlled cargo

moving outward from the Gulf is shipped via United Statesflag
lines The Military Sea Transportation Service allocates this cargo

among United States flag operators according to the number of sail

ings each offers Thus Lykes making twice as many sailings as

Waterman is allocated twice as much military controlled cargo as

Vaterman

We will discuss first the facts and issues as they relate to Lykes
Line D Service except for the proposed additional calls at Indonesia

Malaya
EXISTING SERVICE ISSUE FAR EAST

Positions of the Parties

Lykes urges that it maintains an existing service to the Far East
except with respect to calls at Indonesia Malaya at least to the

extent for which it seeks additional subsidy In this connection

Lykes points to the fact that for five years immediately preceding
filing its application herein it averaged 60 sailings per annum

Waterman contends here as it contended at thetime of our first report
that Lykes has an existirlg service to the Far East only to the extent
of its 24 subsidized sailings per annum and that any additional sail

ings cannot be deemed part of an existing service since such sailings
were made under temporary permissions granted because of abnormal

circumstances Ve have already rejected Waterman s contention on

this point both in our first report and by denying vVaterman s peti
tion for reconsideration of our first report But vVaterman urges
that in any case Lykes cannot be said to maintain an existing service
to the extent of any more than 36 sailings per annum In this con

nection Waterman points out that the fourth vessel dispatched by
Lykes from the Gulf each month returns home in ballast and that a

ship in ballast cannot be said to be providing service Lykes main

tains that this fourth vessel provides existing service in that it 1
sails full from the Gulf and 2 offers space in the Far East for

inbound cargo and that the existence or non existence of service may i

not be determined by whether or not the service is availed of

Waterman urges further that in any case Lykes existing service to
the Far East cannot amount to any more than 42 sailings per annum

because that is the number of sai1ings made by Lykes in the year im
mediately preceding the filing of the application herein But Lykes
points out that 1950 was an abnormal year in that extraordinary de
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mands were made tIpon it by the Government for vessels to Korea and

that for the 5 years preceding the filing of the application Lykes has

averaged 60 sailings per annurn

Discussion

As pointed out above we have already ruled that the temporary
nature of the permissions lllider which Lykes operated more than 24
vessels in its Line D Service does not affect the question whether such
sailings constitute an existing service within the meaning of section

605 c of theAct ThIS question is discussed fully in our first repor
herein and we do not feel it necessary to elaborate further now

With respect to Waterman s contention that the fourth monthly
sailing of Lykes is not an existing service because it returns home in
ballast we agree with Lykes that whether or not a service offered

is availed of by shippers is not determinative of the existence of such

service Accordingly we find that the fourth sailing constitutes part
of the existing service provided by Lykes in its Line D Service

Nor are we willing to limit ourselves in determining the extent of

Lykes existing service to the service provided in the year immediately
preceding the filing of the application or in any other particular year
Rather we take account of the service provided by Lykes over a period
of years anq in this case where the average number of sailings made

by Lykes for the five years preceding the filing of its application is

well above 48 wehave no hesitationin finding that Lykes has provided
an existing service to the Far East at least to the extent of 48 sailings
per annum

ADEQUACY OF UNITED STATES FLAG SERVICE FAR EAST

In view ofour finding that Lykes provides existing service at least
to the extent of the service which it seeks to have subsidized we are

not at this point required to examine into the issue of adequacy of
service provided by vessels ofUnited States registry

UNDUEADVANTAGEAND UNDUEPREJUDICE FAR EAST

Positions of the Parties

Waterman urges that any grant of subsidy constitutes undue ad

vantage to the grantee and undue prejudice to competing citizens of
the United States and further that undue advantage and prejudice
would exist in this case because an award of subsidy would entitle

Lykes to twice as much military controlled cargo as Waterman under
the Military Sea Transportation Service system of allocating such

cargo
4 F M B
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Lykes and Public Counsel contend that while it is true that the

grant of Oa subsidy always gives rise to prejudices and advantages
nevertheless it is only those prejudices and advantages which are un

due that will bar grant of a subsidy Lykes and Public Counsel con

tend that Waterman has not shown ny special advantage to Lykes
or prejudice to itself which could be characterized undue or which

was beyond the contemplation of Congress when it provided for the
award of subsidies in title VI of the Act They point out that Lykes
obtains twice as much military controlled cargo as Waterman not

because Lykes is subsidized bu rather because Lykes provides ap
proximately twice as many sailings as Waterman Lykes puts for
ward the caveat that if Waterman in this case is held to have shown
undue advantage and prejudice then any unsubsidized operator com

petitive with an applicant for subsidy could make such a showing
and the Board would be unable to award subsidy to any applicant
Discussion

We have said that any evidence on whether an award of subsidy
would give undue advantage or be unduly prejudicial as between citi
zens of the United States should come from parties claiming undue

prejudice undersection 605 c of the Act Grace Line Inc Subsidy
Route 4 3 F M B 731 737 1952 Waterman has lot argued here
that it will be prejudiced in any respect other than in respect of 1
its position as an unsubsidized operator in competition with a subsi
dized operator and 2 its position as compared with Lykes position in

securing allocations ofMilitary Sea Transportation Service controlled

cargo
The first type of prejudice is not undue as it was contemplated by

the Act and the second is not a consequence ofWaterman being unsub
sidized but rather is a consequence of the number of sailings Water
man and Lykes make on the trade route Waterman is free to make
as many or as few sailings as it chooses The sailings that have been
made by Lykes in excess of the number of sailings made by Waterman
have in the past been unsubsidized

Apart from calls to Indonesia Malaya we are unable to find that

grant of the application herein would give undue advantage or be

unduly prejudicial as between citizens of the United States Con
sideration of adequacy of service therefore is not required by the Act

PROPOSED ADDITIONAL CALLS AT INDONESIA MALAYA

Waterman Public Counsel and the examiner have all taken the

position that Lykes does not maintain an existing service to Indonesia

Malaya to any greater extent than the service it provides under its I
4 F M B
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operating differential subsidy contract Lykes does not except to this
hutmaintains that the ervi t Indonesia Malaya is inadequate and

in the accomplishment of the purposes and policy of the Act addi
tional vessels should be operated to and from Indonesia Malaya
Positions of the PfPties Indotnesia Malaya

Lykes takes the position generally that Waterman has no standing
to raise any issues under section 605 c of the Act with respect to

Lykes calls at Indonesia Malaya because Waterman does not serve

that area Waterman asserts that it does have standing to raise uch

issues because a subsidy to Lykes for Indonesia Malaya calls would
he a springboard to subsidized additional sailings to Japan and the

Far East destinations

Lykes asserts that in any event the 31 percent United States flag
participation ill the movement of outbound cargo from the Gulf to

Indonesia Malaya is inadequate being substantially less than 50 per
cent Lykes asserts that this low level ofUnited States flag participa
tion is due primarily to the fact that Lykes offering only one sailing
per month is competitive for onlyhalf the cargo i e that partmoving
in the first half of each month If Lykes were able to compete for all

the cargo by offering two sailings per month it could presumably
double its present participation of 25 percent of the total move

ment Thus with Isthmian s carryingg the minimum adequacy
standard of 50 percent United States flag participation would be met

With respect to the inbound service Lykes asserts that even though
it carries about half the cargo moving from Indonesia Malaya to the

Gulf theservice it provides is inadequate because not frequent enough
to fill the needs of rubber importers in the area served by Lykes
Lykes also fears that a foreign flag operator may institut a direct

Indonesia Malaya Gulf service and wishes to anticipate and forestall
that possibility in the interest of prudent business judgment and
benefit to the commerce of the United States

Waterman takes the position that the inbound service provided by
vessels of United States registry from Indonesia Malaya to the Gulf
is adequate amounting as it does to participation in approximately
half the cargo moving

Rubber Manufacturers Association Inc appearing as amicus
curiae urges that Lykes be authorized to make 12 additional calls per
annum at Indonesia Malaya pointi g out that Lykes maintains the

only direct service from that area to the Gulf and that because of
the importance of speedy transit time to importers of crude rubber
two calls per month rather thanthe one callnow provided would better
serve the interests of the rubber manufacturers

4 F M B
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Discussion Indonesia Malaya
While it is true that we have interpreted the will of Congress as

expressed in section 101 of the Act that 50 percent participation by
United States flag operators in cargo moving in the foreign commerce

of the United States is the goal to be sought in achieving the p rposes
and policy of the Act we have never said that United States flag
service on every trade route must provide capacity to carry 50 percent
of the cargo moving on that route Much less are we willing to say
that 50 percent participation is the standard of adequacy for Unite4
States flag vessel participation in cargo moving over a particular part
of an essentiai foreign trade route In this case where an additiona1
25 percent participation by Lykes would amount to increased carry

ings ofonly about 29 000 tons a year or an average ofabout 2 400 tons
of Indonesia Malaya cargo for each of the twelve additional sailings
sought we are not justified in finding that United States flag service

from the Gulf to Indonesia Malaya is inadequate and in any case we

cannot find that additional vessels should be operated from the Gulf
to Indonesia Malaya in accomplishment of the purposes and policy of
the Act

With respect to Lykes contention that the inbound service from
Indonesia Malaya is inadequate because not frequent enough despite
the fact that Lykes is carrying about half the traffic in rubber which
is the main commodity we are not convinced that the infrequency of
direct sailings is alone enough to render the service provided by ves

sels of United States registry inadequate In this connection and in
connection with the apprehension expressed by Lykes that foreign
flag operators may invade the route and while our decision does not
turn on this point we are impressed to some extent with the fact that
Lykes has not applied to the Maritime Administrator for permission
to make additional unsubsidized sailings from Indonesia Malaya to
the Gulf

Our conclusions herein are not tantamount to a finding that Lykes
is entitled to a subsidy for an increased number of sailings on Trade
Route 22 for such a conclusion can be reached only after the necessary
administrative study and action required under section 601 and vari
ous other provisions of the Act

CONCLUSIONS

We therefore conclude that
1 Section 605 c of the Act does not interpose a bar to the grant

of Lykes application for an increase in the number of its subsidized
sailings in its Line D Service on Trade Route 22 except insofar as it

4 F M B
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seeks an increase in the maximum number of calls at Indonesia
Malaya and
2 Section 605 c of the Act does interpose a bar to the grant of

Lykes application insofar as it seeks an increase in the maximum
number of subsidized calls at Indonesia Malaya ports

By the Board

4 F M B

Sgd GEO A TIEHMANN
Assistant Secretary



MARITIME ADMINISTRATION

No S45

GRACE LINE INC APPLICATION FOR RENEWAL OF WAIVERS UNDER

SECTION 804 OF THE MERCHANT MARINE ACT 1936 AS AMENDED

Submitted July 22 1954 Decided August 12 1954

Special circumstances and good cause shown justifying continuance of waivers
under section 804 Merchant Marine Act 1936 as amended to permit
affiliates of Grace Line Inc to solicit cargo and passengers in this hemi

sphere for vessels of Rederiaktiebolaget Nordstjernan Johnson Line

V F Cogswell E Russell Lutz John T Cahill and Frederick P
Warne for Grace Line Inc

John Mason as Public Counsel

REPORT OF THE MARITIME ADMINISTRATOR

BY THE ADMINISTRATOR

This proceeding was instituted by order of the Maritime Adminis
trator dated November 19 1953 setting for hearing before an
examiner of the Federal Maritime Board the question whether the
provisions of section 804 of the Merchant Marine Act 1936 as
amended hereinafter the Act ought to be waived to permit affili
ates of Grace Line Inc hereinafter Grace Line in this hemisphere
to solicit cargo and passengers for vessels of Rederiaktiebolaget
Nordstjernan hereinafter Johnson Line Section 804 of the Act

provides in part

It shall be unlawful for any contractor receiving an operatingdifferential
subsidy under title VI of this Act directly or indirectly to own
charter act as agent or broker for or operate any foreignflag vessel which
competes with any American flag service determined by the Commission to be

essential as provided in section 211 of this Act Provided however That under
special circumstances and for good cause shown the Commission may in its
discretion waive the provisions of this section as to any contractor for a
specific period of time

By irtue of Reorganization Plan No 21 of 1950 and of Department of Commerce
Department Order No 117 Amended the Maritime Administrator has succeeded to
the functions of the United States Maritime Commission under this section of the Act

466 4 M A
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Public hearings were had before the examiner participated in by
Grace Line and by Public Counsel The examiner has recommended

the conclusion that special circumstances and good cause justifying
continuance of the waivers have not been shown Counsel have filed

briefs oral argument has been presented and the matter has been
duly considered I have concluded that section 804 ought to be waived
to permit Grace Lines affiliates in this hemisphere to solicit cargo
and passengers for vessels of Johnson Line

The facts upon which I have based my decision are
1 Grace Line is a wholly owned subsidiary of W R Grace Co a

Connecticut corporation Grace Line operates a number of subsidized
services between the United States and Central America the Carib
bean and South America It is also part owner of Gulf South

American Steamship Co Inc which operates between United States
Gulf ports and the west coast of South America

Grace Lines services are principally four
a U S Atlantic via the Panama Canal to the west coast of South

America on Trade Route No 2 with weekly sailings of passenger
freight ships and fortnightly sailings of C2 freighters
b U S Atlantic to Netherlands West Indies and north coasts of

Venezuela and Colombia on Trade Route No 4 with weekly sailings
of the passenger freight ships Santa Rosa and Santa Paula C2 pas
senger freight ships and C2 freighters
c U S Pacific to ports on the west coasts of Central and South

America on Trade Route No 25 with fortnightly sailings of C2
freighters
d West coast of North America via the west coast of Central

America and the Panama Canal Zone to the north coasts of Colombia

and Venezeula with monthly sailings of chartered freighters
In addition Grace Line employs one ship in feeder service between

the west coast of Central America and the Panama Canal Zone

2 Johnson Line is a Swedish corporation and operates vessels be
tween Baltic Ports Antwerp and the Americas The North Pacific

service of Johnson Line operates via Curacao La Guaira Cartagena
and the Panama Canal Zone to the west coasts of Central and North
America and return Johnson Lines South Pacific service operates
via La Guaira Puerto Cabello Curacao and the Panama Canal Zone
to ports on the west coast of South America and return The North

Pacific service is operated on a fortnightly sailing schedule with eight
modern ships especially designed for the trade with large reefer

a The Vice Chairman of the Federal Maritime Board as a Special Assistant to the
Maritime Administrator has considered this case with the Administrator and concurs in
the result

4 M A
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capacity and speed of 19 knots The South Pacific service also

provides fortnightly sailings with six modern ships having a speed
of from 16 to 17 knots

3 On the Pacific coast of the United States on the west coast of
Central America in the Panama Canal Zone in Colombia and on the
west coast of South America are various companies which are entirely
or largely owned by W R Grace Co These affiliates of Grace

Line act as husbanding and soliciting agents for vessels of Grace Line
and for vessels of Johnson Line These Grace Line affiliates have

acted as agents for Johnson Lines North Pacific service vessels since
1914 They also represented vessels of the South Pacific service from
1914 to 1921 at which time that service was discontinued The South

Pacific service was resumed in 1936 A Chilean line Compania
Chilean Navigation Interoceania hereafter C C N I was given
the agency Immediately after the war in 1946 Grace Line and
Johnson Line commenced negotiations looking to resumption of Grace
Linesaffiliates representation of Johnson LinesSouth Pacific service
The agency was placed in the hands of Grace Lines affiliates in 1952

4 Both Grace Line and Johnson Line have at one time or another

been members or affiliates of the European South Pacific Magellan
Conference which establishes rates for traffic moving between Europe
and the west coast of South America except for Buenaventura and
Ecuadorian ports Before World War II except apparently for
a 1 or 2year period in 1936 andor 1937 when Johnson Line was
not affiliated in any way with the Conference both lines were in
the Conference Since the War Grace Line has not been in the Con
ference although Johnson Line has been

5 Waivers of section 804 of the Act have been given from time to
time by the U S Maritime Commission and by the Maritime Adminis
tration to permit Grace Lines affiliates to act as agents for Johnson
Lines vessels

6 On August 21 1953 the Maritime Administrator continued sec
tion 804 waivers previously granted to permit the agency relation
ships to continue subject to the following

provided that such services shall not include solicitation of cargo or
passengers for said Johnson Line vessels with the understanding however that
Grace Line Inc may request a public hearing on said matter of solicitation

The waiver was subject also to a number of other provisos relating
to the exact nature of the agency services to be rendered termination
date of the waiver submission of reports to the Maritime Administra
tor right of the Administrator to modify the waivers and accounting
for compensation received by Grace Line or its affiliates for per
formance of agency services

4MA
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7 In deciding to waive section 804 of the Act as to all general
agency services berthing husbanding fueling except solicitation
of passengers and cargo the Maritime Administrator considered that
special circumstances and good cause for continuance of the waiver
had been shown in that the agency
1 protected Grace Line vessels from unlimited foreignflag com

petition
2 permitted Grace Line through its affiliates to exercise a cer

tain amount of control over the cargo moved on the routes and the
schedule of ports of call of Johnson Line and
3 enabled Grace Line in any case to obtain preference for cargo

which otherwise might go to foreignflag vessels
8 The Administrator in his action of August 21 1953 indicated

that it was not clear at that time whether other United Statesflag
operators were aware of Grace Linesaffiliates solicitation for Johnson
Line vessels and that it was not evident to what extent Grace Lines

affiliates engaged in such solicitation or the effect thereof on Grace
Lines subsidized operations

9 The record indicates that Johnson Line will not continue Grace

Lines affiliates as its agents in this hemisphere unless those affiliates
can solicit cargo and passengers as well as perform husbanding berth
ing and fueling services Nor is Johnson Line interested in having
different agencies split between North and South America Johnson

Line desires one agency organization in this hemisphere
10 MooreMcCormack Lines Inc and Pacific Argentine Brazil

Line Inc both United Statesflag lines operate from United States
Pacific ports to the Caribbean States Marine Corporation another
United States flag line operates from United States Pacific ports to
the United Kingdom and Ireland and from United States Pacific
ports to the LeHavreHamburg range All three of these lines have

stated that they do not oppose continuance of section 804 waivers to
permit Grace Linesaffiliates to solicit cargo and passengers for vessels
of Johnson Line

11 Grace Line and Johnson Line have entered into an agreement
which provides in part that

whenever and wherever our i e Johnson Linel vessels are in a

direct competitive position then our said agents i e Grace Lines affiliates
shall be at liberty to give preference in every respect to Grace vessels

12 Vessels of Grace Line and Johnson Line are potentially com
petitive for the following traffic
a Traffic moving northward from the north coast of Colombia

Cartagena and the Panama Canal Zone to the west coasts of Cen
tral and North America and way traffic

4 M A
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b Traffic moving southward from the west coast of North Amer
ica to the west coast of Central America Panama Canal Zone and
the north coast of South America and way traffic
c Traffic moving southward from the Panama Canal Zone to

the west coast of South America and way traffic
d Traffic moving between North Europe and the west coast

of South America and

e Traffic moving between the United States Atlantic and Gulf
coasts and the west coasi of South America

13 Passengers carried by Johnson Line are usually travelers with
whom Grace Line does business and they are never carried by John
son Line unless Grace Line vessels do not have accommodations avail
able In 1952 the passengers carried by Johnson Line between United
States Pacific Central American and Canal Zone ports numbered
33 and in the first 9 months of 1953 19 The corresponding figures
for Grace Line were 34 and 39

As to passenger traffic between the United States Atlantic coast and
the west coast of South America Grace Line endeavors to sell tickets
for the through transportation As a consequence its vessels usually
do not have accommodations available at Cristobal but at ports on
the west coast of South America accommodations become available

as passengers are discharged It was testified by Grace Lines wit
ness that most of the passenger movement between these ports is com
mercial traffic that passengers are carried by Johnson Line only
when Grace Lines vessels have no accommodations available and
that when we are unable to give space to a client on one of our
ships and are able to obtain space on one of the Johnson Line ships
it helps us in our contacts In 1952 Grace Line carried 51 passen
gers from Cristobal Balboa to ports on the west coast of South Amer
ica and Johnson Line carried 18 in the first 9 months of 1953 Grace
Line carried 35 passengers from Cristobal Balboa to these ports and
Johnson Line carried 19 In 1952 Grace Line carried 438 passengers
from Callao to other ports on the west coast of South America and
to Cristobal and Johnson Line carried 40 in the first 9 months of

1953 Grace Line carried 274 passengers from Callao to such other
ports and Johnson Line carried 19 In 1952 Grace Line carried 529
passengers from Valparaiso to other ports on the west coast of South
America and to Cristobal and Johnson Line carried 32 in the first

9 months of 1953 Grace Line carried 340 passengers from Valparaiso
to such other ports and Johnson Line carried 35

4 M A
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1 Others are foreignflag carriers
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14 Percentages of sailings and cargo carried northward from the
Panama Canal Zone to the west coasts of Central and North America

by Grace Line and Johnson Line and their competitors in 1952 and
the first 9 months of 1953 are as follows

Line

Line

TABLE I

TABLE II

Percentage Percentage of
of sailings cargo carried

Grace
195

Johnson
174 433
684 34

Others 1 68 51

1953 first 9 months
Grace 146 532
Johnson 164 60
Others 1 690 40

Percentage
of coffee
carried

15 Numbers and percentages of sailings and amounts and percent
ages of cargo carried from the west coast of Central America to the
west coast of North America by Grace Line and Johnson Line and

8 Coffee is the only export cargo moving in any substantial amount out of Cartagena to
the west coast of North America

4 M A

1 Others are all foreign flag carriers except United Fruit Co which in 1952 carried 468 percent of the
cargo with 212 percent of the sailings and in the first 9 months of 1953 carried 315 percent of the cargo with
200 percent of the sailings

Percentages of sailings and coffee 3 carried northward from the
north coast of Colombia Cartagena to the west coast of North Amer
ica by Grace Line and Johnson Line and their competitors in 1952
and the first 9 months of 1953 are as follows

Percentage
of sailings

Grace
195f

Johnson
91

O
836 263

Others 1 36 263

Grace
1953 first 9 months

Johnson
83 52

Others 1
174 29
174 65 11
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their competitors in 1952 and the first 9 months of 1953 are as fol
lows

Line

TABLE III

Number Percentage Long tons of Percentage
of of cargo of cargo

sailings sailings carried carried

195
Grace 31 304 41 552 588

Johnson 23 22 5 14 580 206

Others 1 48 47 1 14 630 20

1953 first 9 months
Grace 23 253 29 584 75
Johnson 21 231 8 116 0

Others 1 47 516 24 618 39

1 Others are all foreignflag carriers except for tramps whose flags are not shown by the record and who
carried less than 10 percent of the cargo

16 Johnson Line does not compete with Grace Line for cargo
moving southward from the west coast of North America to the west
coast of Central America Panama Canal Zone and north coast of
South America even though Johnson Line vessels have the capacity
and the time to do so and even though they call at ports on the west
coast of Central America to load cargo for Europe In 1952 on

leaving the last west coast of North America port the vessels of John
son LinesNorth Pacific service had unused space averaging per vessel
2100 tons cubic and 1950 tons deadweight In the first 9 months of

1953 they had unused space averaging 3300 tons cubic and 1250
deadweight per vessel

17 Revenue tons of cargo transshipped at Cristobal Canal Zone
to ports on the west coast of South America by Grace Line and John
son Line and their competitors in 1952 and the first 8 months of 1953
are as follows

TABLE IV

Line

1952

Johnson service from Europe 5 415
Others service from Europe 1 18 395
Grace service from U S Atlantic 3 834

Gulf and South American service from U S Gulf 439

Others service from U S Atlantic and Gulf 1 16 618

Revenue
tons carried

1953 first 8 months
Johnson service from Europe 7 504
Others service from Europe 1 7457Grace service from U S Atlantic
Others service from TT S Atlantic and Gulf 1 7 867

1 Others are all foreignflag carriers

It is estimated that 15 to 20 percent of the cargo that moved from
Cristobal to the west coast of South America during 1952 and the

4 M A
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first 8 months of 1953 originated at U S Atlantic and Gulf ports
Such cargo is not solicited for a specific oncarrier The record does

not show the extent to which Grace Line or Johnson Line participates
in carrying such cargo Grace Line is not interested in carrying

transshipment cargo from Cristobal preferring to carry throughhaul
cargo from the United States to South America

18 Percentages of sailings and cargo carried by Grace Line and
Johnson Line and their competitors from named ports on the west
coast of South America to Europe either direct D or by transship
ment T at New York in 1950 1952 and the first 9 months of 1953
are as follows

TABLE VGuayaquil general cargo

1950
Johnson D 5 5 19
Others D 1 383 805
Grace T 359 173

Others T 1 203 3

1952

Johnson D 90 60

Others D 1 323 68

Grace T 259 258

Others T 328

1953 first 9 months
Johnson D 78 137

Others 1 1 391 780
Grace T 26 3 83
Others T 1 268

1 Others are all foreignflag carriers

TABLE VIBuenaventura coffee

Line

1950
Johnson D
Others D
Grace T
Others T2

1952
Johnson D
Others D
Grace T
Others T

1953 first 9 months
Johnson D
Others D
Grace T
Others T

Line
Percentage

Percentage

of sailings
cf cargo
carried

Percentage Percentage o
of sailings cargo carriedf

2 2 109
228 819
386 6 5
364 7

7 2 18
145 393
275 425
50 8

64 24 5
148 440
209 31
57 9

1 Coffee constitutes approximately 97 percent of all cargoes exported from Buenaventura to all
destinations

2 Others are all foreignflag carriers
4 M A
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In 1953 Colombia Finland and Sweden concluded reciprocal trade
agreements one of the terms of which provided that coffee moving
from Colombia to Sweden should move by direct carrier The greater
portion of cargo moving from Colombia to Europe goes to Sweden

TABLE VIICallao general cargo

Line

1950
Johnson D 62 38
Others D 1 500 958
Grace T 35 6 4

Others T 1 82

195E
Johnson D 78 43

Others D 1 52 6 949
Grace T 296 8

Others T 1 100

1953 first 9 months
Johnson D 79 24
Others D 1 483 944
Grace T 326 30
Others T 1 112 2

1 Others are all foreignflag carriers

Most of the cargo moving from Callao to Europe is bulk ores and
metals which are rated so low it is not usually possible to transship
them profitably

TABLE VIII Valparaiso general cargo

Line

Percentage Percentage of
of sailings cargo carried

Percentage Percentage of
of sailings cargo carried

1950
Johnson D 7 1 53
Others D 510 742

Grace T 31 4 19 4

Others T 105 11

195E
Johnson D 69 215

Others D 514 785
Grace T 27 3
Others T 144

First 9 months of 1953
Johnson D 10 2 203
Others D 529 2 782
Grace T 293 2 3
Others T 78

1 Others are all foreignflag carriers
s These figures account for only 988 percent of the cargo The record contains no explanation for the

missing 12 percent

Nearly all of the Valparaiso cargo handled by Grace in 1950 con
sisted of onions for London and Liverpool Because of excessive rot

carriage of this cargo by transshipment was abandoned after 1950
4 M A
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19 Grace Line s European transshipment business reflected in tables

V through VIII was developed by Grace Line commencing in the

earIy 1930 s It has now reached the point where the traffic both

ways westbound traffic is not reflected in the tables above accounts

for something over 1 000 000 revenue per year The record shows

that in the development and maintenance of this business Johnson
Line has been of assistance from time to time by way of supplying
Grace Line with information on rates and conditions of the European
South Pacific Magellan Conference

20 Johnson Line pays 40 percent of the expense ofpier rent watch

men and electricity at Grace Line s San Francisco pier This ar

rangement would not be continued if Grace Line s affiliates should lose

the agency and Grace Line s witness testified that it is his opinion
Grace Line would not be able to sublet the space to another carrier

21 Johnson Line is one of the foremost proponents of diesel propul
sion andhas made extensiveexperiments with cargo gear Ithas been

cooperative in turning over information on new developments in these

matters to Grace Line

22 If the waiver should be extended Grace Line s affiliates would

pay over to Grace Line which consistently has been in a recapture

position their profits from the agency fees and commissions It is

estimated that if such profits had been added to Grace Line s in 1953

there would have resulted additional earnings for reserve and re

capture in the sum of 126 897

23 C C N I has instituted a service competitive with Grace Line s

on Trade Route No 25 Grace Line claims that it is fair to assume

that if Grace Line s affiliates should lose the Johnson Line agency it

would fall into the hands of the C C N I

24 Whenever a vessel of Johnson Line and one of Grace Line are

both in position to use port facilities that are not adequate to serve

both vessels the Grace Line vessel gets to use the facilities first

DISCUSSION

Section 804 of the Act vests the 1aritime Administrator with dis

cretionary authority to waive the prohibition of the section so as to

permit a subsidized American operator to act as agent for foreign
flag vessels competitive with an essential American flag service when

special circumstances exist and when good cause has been shown The

fundamental approach of the Administrator to the section 804 waiver

problem as exemplified in American Export Lines lrw Section

804 Waiver 4 M A 379 is that subsidized operators in the American

merchant marine ought to be encouraged to use every means at their
4 M A
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command as prudent business men to increase carryings increase

efficiency or reduce overhead or other costs whenever they can do so

without incurring obligations that are unduly disadvantageous The

means ofaccomplishing these objects or any of them may well include

acting as agent for foreign flag vessels However any such arrange
ment must necessarily result in greater benefit than detriment to the
American subsidized operator

In American Export supra the Administrator pointed out that the
American operator and the foreign operator were principal com

petitors in substantially parallel services that alleged passenger
preference and alleged competitive effectiveness claimed as benefits by
the American operator did not appear to flow from the agency for
which waiver wassought but from dther facts and circumstances and
that with respect to reciprocal traffic promotion obligations of the
two lines the American line appeared at a marked disadvantage

In this case on the other hand the principal services of Grace Line
and Johnson Line are not competitive it appears that Grace Line
with respect to the traffic in which it is mainly interested has obtained
from Johnson Line the right to prefer itself with no countervailing
disadvantages comparable to tbe foreign line s control of westbound
traffic mentioned in the American Export case and that if Grace
Line s affiliates are not permitted to solicit for Johnson Line Grace
Line will lose the benefits already recognized in the Maritime Admin
istrator s action of August 21 1953 waiving section 804 to permit
Grace Line s affiliates to act as agents for Johnson Line vessels in all
respects except solicitation

Inhis action ofAugust 21 1953 the Administrator recognized that
a nonsoliciting agency protects Grace Line from unlimited foreign
flag competition permits Grace Line to exercise some control over

cargo and Johnson Line vessel schedules and enables Grace Line to
obtain preferences as to cargo that might otherwise move on foreign
carriers The record shows that Johnson Line is not interested in a

split agency in this hemisphere and that if Grace Line is not permitted
to solicit for Johnson Line vessels the agency will be transferred to
another organization with consequent loss to Grace Line of the special
recognized benefits flowing from the general aspects of the agency

Moreover one of the purposes of the instant hearing on the solici
tation aspects of the agency is to clarify the extent of solicitation and
to give other American flag operators opportunity to make represen
tations in accordance with their own interests No American flag
operator has objected to Grace Line s affiliates soliciting for vessels
of Johnson Line

4 M A
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Grace Line has urged affirmatively that the agency enables it to

obtain preference as to passengers and cargo that would otherwise
move in foreign vessels By the terms of the agency preference agree

ment referred to in finding 11 above Grace Line s affiliates are enabled

to prefer Grace Line vessels over the vessels of their Johnson Line

prinei pal 1n my judgment this in itself is a special circumstance

of substantial weight abrogating as it does the normal agent s obliga
tion to promote the interests of his principal And the record shows

that with respect to cargoes in which Grace Line is interested vessels

of Grace Line have secured in general disproportionately larger
loadings than their sailings might ordinarily entitle them to

Public Counsel argues on this point that there is no evidence to

show how much of the cargo that Grace Line vessels now carry would

move on foreign flag ships if the agency did not exist Public Counsel

also points out that Grace Line is already obliged under its subsidy
contract to prefer its own vessels over foreign ships He suggests
therefore that the preference agreement is not a special circumstance

The mere fact that there is not of record an exact measure of the ex

tent to whjch Grace Line obtains preference over Johnson Line does

not mean that Grace Line is not in fact securing such preference In

my opinion indications are that Grace Line does secure some prefer
ence in passengers and cargo that would otherwise move over the

Johnson Line and this preference is a proximate result of the fact

that the agency agreement is qualified by the preference agreement
Nor does the preference agreement lose its special character merely
because it is consistent with Grace Line s obligations under the subsidy
contract

Grace Line further claims that because its affiliates offer a more

rounded service i e a service including Johnson Line sailings as well

as ailings of Grace Line Grace Line is able to compete more effec
tively with foreign flag lines operating from ports on the west coast
of Central America and NIexico to U S Pacific ports without detri
ment to any U S flag service The record shows that Grace Line

ve els do carry a larger share of this cargo than might normally be

justified by their sailings while other carriers including Johnson
Line carry a lesser share than their sailings would indicate In this
connection the record shows that Grace Line s affiliates do not offer
Johnson Line space unless no Grace Line space is available and it is

my judgment that shippers tend to patronize the agent who can offer
them a wider range of sailing dates This aspect of the agency thus

appears to benefit Grace Line without in any way imposing a dis

advantage upon Grace Line or upon the American merchant marine

4 M A

688 650 0 63 34



478 FEDERAL MARITIME BOARD

Public Counsel however contends that it is anomalous for an

American operator to say he is using foreign tonnage to compete
more effectively with foreign tonnage I Public Counsel suggests that

Grace Line might charter additional tonnage to take care of the

cargo it shunts to Johnson Line vesselor that Grace Line might
invite some odier Amerieanflag operator into the trade But the
record shows that in the first 9 months of 1953 for example the

traffic shunted to Johnson Line amounted to only 8 116 long tons

which distributed among the 21 sailings that Johnson Line made
would amount to an average of less than 400 long tons per sailing
To suggest either that Grace Line charter additional vessels or that
another American operator institute a new service to carry such minor
traffic would in my judgment be an improper governmental invasion
of private managerial discretion

Grace Line also asserts that special circumstances and good cause

speak for continuance of the section 804 waiver in that the agency
llgreement and the friendly relationship with Johnson Line it has en

gendered enable Grace Line to compete more effectively for transship
ment business to andfrom the west coastofSouth America and Europe
via the port of New York This is ascribed to the fact that Johnson
Line acted as a friend in court at meetings of the European South
Pacific Magellan Conference which controls the trade to prevent in
stitution of the deferred rebate by that conference and to keep Grace
Line informed of conference rates and conditions
It appears from the record that the heaviest movement of cargo

from the west coast of South America to Europe is by direct carriers
of which Johnson Line is one but that Grace Line offering only a

transshipment service via New York has been able to carry substan
tial amounts of European cargo During all years of record in this

proceeding from aU west coast of South America ports served by
Grace Line Grace Line has carried more Europe bound cargo than
all other transshipment carriers together 4

Public Counsel contends however that this transshipment busine
was developed by Grace Line during a period when Grace Line s

affiliates did not represent Johnson Line s South Pacific service

Despite the fact that Grace Line s affiliates were not representing
Johnson Line during part of the time the European transshipment
business was developing Johnson Line probably was some help to
Grace Line in the latter s competition with the conference and in my
opinion Grace Line is now and probably will in the future benefit from

An exception was 1950 when neither Grace Line nor any other transshipment carrier
lifted any European cargo from Valparaiso
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Johnson Line s affiliation in the conference by way of keeping in

formed of conference rates and conditions

Grace Line urges as another special circumstance that Johnson
Line vessels forego carriage of cargoes from U S Pacific ports to the

west coasts of Mexico and Central America the Canal Zone and the

north coasts of Columbia and Venezu la The examiner found and

Public Counsel supports the finding that this forebearance by John

son Line cannot be said on the basis of the record to depend upon
thearrangement with Grace Line in the sense that Johnson Line would

inaugurate such a service should the agency arrangement come to an

end Ihave not accorded any weight to this contention of Grace Line

Grace Line also asserts as special circumstances and good cause the

following a That Grace Line vessels receive priority over Johnson
Line vessels in use of limited port facilities thereby avoiding delays
and overtime b that Grace Line receives financial benefits from

the agency and that such benefits are subject to recapture c that

Grace Line has received information on new developments in diesel

propulsion and cargo gear from Johnson Line d that if Grace
Line should lose the agency it would fall into the hands of C C N I

Grace Line s Chilean competitor on Trade Route No 25 and e

that an agency relationship between thetwo lines has existed for many

years without complaint from any source

Public Counsel argues a that avoidance ofport delay cannot help
justify a section 804 waiver because there is no evidence that delays
have ever been avoided in consequence of the agreement b that

financial benefits resulting from the agency are normal rather than

special circumstances of the agency agreement c that no informa

tion on diesel equipment or cargo gear has been used by Grace Line

d that even if C C N I should obtain the Johnson Line agency
Johnson Line vessels would no more compete with Grace Line than

they do now and e that the Administrator should not be affected

in his decision by the long time existe lce of the agency but rather

should decide this case on the basis of the facts as they are now

Even though Ihave based my decision herein solely upon the facts
as they are now and even though my decision does not turn on the

point Inm impressed to some extent with the fact that Grace Line

has developed its business over many years to the point where it is

carrying apparently more than its share of the traffic in its principal
trades while during this period its affiliates in the Americas have

represented the vessels of Johnson Line The relationship has not

appeared to hamper Grace Line s development in the past During
the years of record in this proceeding Iam convinced that the rela
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tionship has benefited Grace Line and in my judgment the facts

indicate that itwill continue to do so in the future

So far as avoidance of port delay is concerned while Ido not give

the point much weight I do find in the record some evidence that

there may be benefits to Grace Line from time to tim resulting from

the priority to which it is entitled in the use of limited port facilities

The remaining points put forward by Grace Line appear on the

basis of the record before me to be either of minor weight as special
circumstances or so speculative that I canndt in any event ccord

weight to them as good cause within the meaning of the proviso
clause of section 804

CONCLUSION

Th Maritime Administrator has already determined that special
circumstances and good cause have been shown to justify waiver of

the provisions of section 804 Merchant Marine Act 1936 to permit
affiliates of Grace Line to serve as agents for vessels of Johnson Line

in ertain respects not including solicitation The record herein in

the judgment of the Administrator shows that special circumstances

and good cause also exist which make waiver of section 804 to permit
Grace Line s affiliates to book solicited cargo and passengers on

Johnson Line vessels beneficial on balance to Grace Line and to the

American merchant marine

The waiver sought by Grace Line will therefore be extended for a

per od of two years from the date hereof to expire at the close of

business on August 12 1956 The section 804 waivers granted by
Administrator s action of August 21 1953 are also extended to August
12 1956 so that all the waivers will expire simultaneously

By the Maritime Administrator

Sgd A J VILLIAMS

Searetary
4 M A
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No 1 61

ANNUAL REVIEW OF BAREBOAT CHARTERS OF GOVERNlIENT OWNED

WAR BuILT DRy CARGO VESSELS 1954 UNDER PUBLIC LAW 591

EIGHTY FIRST CONGRESS

REPORT OF THE BOARD

In accordance with section 5 e 1 of the 1erchant Ship Sales
Act of 1946 as amended an annual review has been made of the bare

boat charters of Government owned war built dry cargo vessels rec

ommended for use by United States flag operators during the period
from June 30 1953 to June 30 1954 inclusive

On the basis of the foregoing review the Board tentatively has

found that conditions exist justifying the continuance of each of the

following charters under the conditions previously certified by the

Board

Charterer Vessel Original Date vessel

docket No delivered

Alaska Steamship Company u u u Coastal Monarch u M ll Aug 9 1948
Coastal Ram bier M ll Aug IS 1948
Lucldor M ll Dec 16 1948
Pallsana u u M ll Dec 16 1948
Square Knot u u M ll JUly 6 1948
Square

Slnnet
u uu M ll Aug I 1948

American PresidentLines Ltd uu u

Llghtnlng
uu u M 27 Apr 16 1951

Shooting Star u u M 32 May 23 1951
Pacific Far East Line InCH u u Contest M I0 Apr 27 1947

Flying
Dragon

u u u M I0 May 8 1947

Surprlse
u M I0 Dec 20 1948

Trade Wind M lO Jan 20 1949

Fleetwood M lO Dec 27 1948
Flying Scud u u M I0 Dec 10 1948

ea Serpent u M 27 Mar 28 1951

Notice of the foregoing tentative findings was served on all inter
ested parties and was published in the Federal Register on July 17
1954 and interested parties were granted fifteen 15 days from the
date of such publication to request a hearing concerning such tenta
tive findings made with respect to any of the above charters by filing
written objections thereto or for other good cause shown No ob

jections or requests for hearing were filed
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The nine ships chartered to American President Lines Ltd and

Pacific Far East Line Inc are fully refrigerated They are op

erated on a 10 day sailing frequency in transpacific service primarily
4 furnish perishable supplies to the milit ry The Commander Mili

tary Sea Transportation Service Department of the Navy has ad

vised that the shipper agencies of the Department of Defense are

going to review their requirements beyond October 1954 and that ad

justments in the service will be made if the averag monthly require
ments of the military are so reduced as to make maintenance of the

present 10 day schedule uneconomical

FINDINGS CERTIFICArION AND RECOMMENDATION

On thebasis of evidence considered by the Board it is hereby certi

fied to the Secretary of Commerce that subject to further review at a

later date of the charters with American President Lines Ltd and

Pacific Far East Line Inc conditions exist justifying the continuance

of the charters listed above upon the conditions originally certified

by the Board

By the Board

Sgd A J WILLIAMS

Secretary
AUGUST 12 1954
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No 741

MISCLASSIFICATION OF TISSUE PAPER AS NEWSPRINT PAPER

Submitted August 11 1954 Decided September 16 1954

Respondent R Stone Co Inc a shipper found to have falsely classified know

ingly and willfully a shipment of paper to obtain transportation by water

therefor at less than therate or charge which would otherwise be applicable
inviolation of section 16 of the Shipping Act 1916 as amended

Respondent Tidewater Forwarding Company Inc a forwarder found not to have

falsely classified knowingly and willfully a shipment of paper to obtain

transportation by water therefor at less than therate or charge which would

otherwise be applicable

Abraham Grenthal for R Stone Co Inc respondent
Milton E Polakoff for Tidewater Forwarding Company Inc re

spondent
Allen O Dawson as Public Counsel

REPORT OF THE BOARD

By THE BOARD

This proceeding was instituted by order ofthe Board dated Septem
ber 3 1953 and is a proceeding of investigation into and concerning
alleged violations of the Shipping Act 1916 as amended hereinafter

called the Act As recited in the Board s order it appeared that

R Stone Co Inc hereinafter called Stone a shipper and Tide

water Forwarding Company Inc hereinafter called Tidewater

aforwarder had violated section 16 of theAct That section provides
in part as follows

That it shall be unlawful for any shipper consignor consignee forwarder

broker or other person or any officer agent or employee thereof knowingly and
willfully directly or indirectly by means of false billing false classification false
weighing false report of weight or by any other unjust or unfair device or means

to obtain or attempt to obtain transportation by water for property at less than

the rates or charges which would otherwise be applicable
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The examiner has inquired into the facts and has issued a decision

recommending that we find Stone in violation 01 the Act and Tide

water not in violation of theAct The case has been submitted without

oral argument on exception to the recommended decision and reply to

the exception We agree in principle with the result recommended by
the examiner

Although a hearing was convened by the examiner no witnesses

appeared belore him No counsel appeared before the examinerexcept

Public Counsel The case was presented to the examiner on two

stipulations both signed by attorneys for Stone and Tidewater and

by Public Counsel
The facts of record in this proceeding are as follows

1 Stone is aNew York corporation engaged in the business of

importing and exporting general merchandise to and from the United

States
2 Tidewater is aNew York corporation with its principal place

of business in New York City and is a freight forwarder registered
as No 455 with the Board in accordance with its General Order No 72

3 In May 1953 Stone as shipper caused certain paper to be pre

pared for export to the Philippine Islands and engaged Tidewater as

its freight forwarder Tidewater has acted as freight forwarder for

Stone on numerous occasions for shipments of various types of

merchandise
4 Tidewater was advised of the Stone paper shipment by means of

a telephone call to one of the officers ofTidewater from aclerk in the

office of Arthur Doniger Paper Co Inc the record does not show

anything moreabout Arthur Doniger Paper Co Inc than that one of

the company s clerks called Tidewater to advise that the Stone paper

shipment was ready to be sent to the Philippines
5 In his conversation with the Doniger clerk Tidewater s officer

understood the paper being shipped wasbrown kraft wrapping paper

6 Tidewater next prepared all the preliminary documents refer

ring to the paper in question as brown kraft wrapping paper and
delivered the documents to the New York office of Barber Steaxnship
Lines Inc for shipment to the Philippines

7 The day alter the documents weredelivered to the Barber office
Tidewater received written shipping instructions from Stone in which

the paper was described as newsprint On the same day Tidewater

received a telephone call from the Barber office to the effect that the

cartons in which the paper was being shipped were marked bleached

semicrepe napkin tissue 24x3614 At the same time because of

expiration of Stone s letter of credit from its Philippine consignee
the shipment wasordered to be held up
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8 Subsequent to receiving the advice from Barber that the cartons

were marked napkin tissue Tidewater called Stone and advised of

the information received An officer of Stone stated to Tidewater

that it was impossible because of the size of the sheets to use the

merchandise for any other purpose than for prihting He also said

that this was a newspaper residue and therefore sho ld be shipped as

news print
9 Later after Stone had obtained an extension of its letter of credit

Stone directed Tidewater to proceed to ship the paper and by written

instruction to ship it as newsprint
10 On the basis of the foregoing Tidewater arranged to have the

paper shipped as newsprint via a ship of American President Lines

Ltd

We take official notice of the fact that during the time here involved

Far East Conference Freight Tariff No 20 on file with us the tariff

under which Stone proposed to ship the paper contained the following
rates on paper and paper articles

Item 1518 Napkins Paper Napkins Stock Contract 34 75 W M
and Paper Diapers Noncontract 38 75 W M

Item 1520 Newsprint
contract 22 75 Ton
Noncontract 26 75 Ton

Item 1550 Tissue and Crepe including contract 34 75 W M

Wrapping Tissue Noncontract 38 75 W M

Item 1580 Wrapping Kraft
Contract 30 2511on

Noncontract 34 25 Ton

Item 1585 Paper N O S u

contract 6100 W M
Noncontract 65 00 W1M

POSITIONS OF THE PARTIES

Stone concedes that it knowingly and willfully misclassified the

paper with respect to which this proceeding was instituted

Public Counsel urges that we find Tidewater in violation of the

Act saying that the facts do not reveal that Tidewater in the situa

tion before us has measured up to the standards imposed on for

warders by section 16 of the Act Quoting from United States v

Illinois Oentral Railroad 303 U S 239 1938 Public Counsel asserts
that willfully means purposely or obstinately and is designed to
describe the attitude of a carrier who having a free will or choice

either intentionally disregards the statute or is plainly indifferent
to its requirements Public Counsel also urges upon us certain lan

guage from the decision of the United States Maritime Commission
in Rates fr Japan to United States 2U S M C 426 1940 where
on page434 referring to the carrier respondents the Commission said
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Their persistent failure to inform or even attempt to inform themselves

through themedia of means which normal business resources and acumen

should dictate is proof that they knowingly and wiZZfuZZy keep themselves in

ignorance of the false billings concerned Emphasis added

Tidewater points out that when it was informed that the markings
on the cartons werenot consistent with the description ofmerchandise

which Stone had given Tidewater Tidewater made inquiry of Stone
and was reassured twice once orally and once in writing that regard
less of the markings of the cartons the paper inside the cartons was

not napkin tissue jut was newsprint Tidewater further states that

even if it had opened the cartons and examined the paper inside them
itwould not have been able to decide whether the paperwas newsprint
or napkin tissue Tidewater therefore claims that it did all it was

required by the Act to do

DISCUSSION

In view of Stone s concession that it knowingly and willfully mis

classified the paper and in view of the fact that the paper wasclassi

fled as newsprintthe lowest rate for paper of the rates available

to Stone we conclude that Stone has violated section 16 of the Act

The disposition of the case as to Tidewater turns upon the con

struction to be placed on section 16 of the Act and especially upon the

meaning of thephrase knowingly and willfully
We believe following the authority cited by Public Counsel that

the phrase knowingly and willfully means purposely or obstinately
or is designed to describe a carrier who intentionally disregards the

statute or is plainly indifferent to its requirements We agree that

a persistent failure to inform or even to attempt to inform himself
by means of normal business resources might mean that a shipper or

forwarder was acting knowingly and willfully in violation of the
Act Diligent inquiry must be exercised by shippers and by for
warders in order to measure up to the standards set by the Act In
difference on the part of such persons is tantamount to outright and
active violation

We are unable to find in this case however that Tidewater s action
was purposeful obstinate indifferent or lacking in diligence A

freight forwarder in our judgment is not required to be an expert
on the uses to which the cargo he is handling may be put Tidewater

appears on the basis of the record in his case to have used reasonable
means in the exercise of ordinary diligence to determine the proper
classification for the paper involved in this case Tidewater asked
Stone about the classification of the paper upon learning that there
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should dictate is proof that they knowingly and willfully keep themselves in
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Tidewater points out that when it was informed that the markings
on the cartons were not consistent with the description of merchandise
which Stone had given Tidewater Tidewater made inquiry of Stone
and was reassured twice once orally and once in writing that regard
less of the markings of the cartons the paper inside the cartons was
not napkin tissue but was newsprint Tidewater further states that

even if it had opened the cartons and examined the paper inside them
it would not have been able to decide whether the paper was newsprint
or napkin tissue Tidewater therefore claims that it did all it was

required by the Act to do

DISCUSSION

In view of Stones concession that it knowingly and willfully mis
classified the paper and in view of the fact that the paper was classi
fied as newsprintthe lowest rate for paper of the rates available
to Stonewe conclude that Stone has violated section 16 of the Act

The disposition of the case as to Tidewater turns upon the con
struction to be placed on section 16 of the Act and especially upon the
meaning of the phrase knowingly and willfully

We believe following the authority cited by Public Counsel that
the phrase knowingly and willfully means purposely or obstinately
or is designed to describe a carrier who intentionally disregards the
statute or is plainly indifferent to its requirements We agree that
a persistent failure to inform or even to attempt to inform himself
by means of normal business resources might mean that a shipper or
forwarder was acting knowingly and willfully in violation of the
Act Diligent inquiry must be exercised by shippers and by for
warders in order to measure up to the standards set by the Act In

difference on the part of such persons is tantamount to outright and
active violation

We are unable to find in this case however that Tidewatersaction
was purposeful obstinate indifferent or lacking in diligence A

freight forwarder in our judgment is not required to be an expert
on the uses to which the cargo he is handling may be put Tidewater

appears on the basis of the record in this case to have used reasonable
means in the exercise of ordinary diligence to determine the proper
classification for the paper involved in this case Tidewater asked

Stone about the classification of the paper upon learning that there
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might be some question about it and was reassured at that time that

although the paper was marked tissue it was nevertheless newsprint
The explanation made by Stone at that time for the apparent incon

sistency is not an unreasonable explanation and in our judgment
might well be considered sufficient to lay at rest the concerns of a

freight forwarder And subsequent to receipt of this oral advice

Tidewater was further advised in writing by Stone that the merchan

dise should be shipped as newsprint
CONOLUSION

We therefore conciude that Stone has violated section 16 of the Act

as to Tidewater we conclude that the record does not show that it has

violated section 16 of the Act The proceeding as to Tidewater will

be discontinued

The entire record of this proceeding will be forwarded to the

Department of J ustice for appropriate action

By the Board

Sgd A J WILl lAMS

Secretary
4 F M B
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The operation by American President Lines Ltd of its Freight Service C2
vessels in the eastbound intercoastal service would result in unfair competition

to persons firms or corporations operating exclusively in the coastwise or inter
coastal service except to the extent that such vessels may carry cargoes east
bound from Los Angeles

Vessels operated by American President Lines Ltd in Freight Service C2
Trade Route No 17 permitted to call at Guam westbound

The Freight Service C2 vessels of American President Lines Ltd permitted
to serve Manila and two Philippine outports eastbound

The Fright Service C2 vessels of American President Lines Ltd permitted to
call eastbound at San Francisco Bay ports but not to lift eastbound inter
coastal cargo at such ports

The Freight Service C2 vessels of American President Lines Ltd authorized
to continue to perform eastbound intercoastal service from the port of Los
Angeles only

Warner W Gardner Reginald S Laughlin Willis R Deming
David H Batchelder William G Sy2nmers and John I Heise Jr
for applicant

Odell Koniners for Pacific Far East Line Inc and Luckenbach
Steamship Co Inc James L Adams and Tom Killefer for Pacific
Transport Lines Inc Wm I Denning for States Steamship Company
and Pacific Atlantic Steamship Co and Sterling F Stoudenmire Jr
for Waterman Steamship Corporation interveners

Allen C Dawson and William D Mitchell as Public Counsel

REPORT OF THE BOARD AND MARITIME ADMINISTRATOR

BY THE BOARD AND MARITIME ADMINISTRATOR

These proceedings were instituted by order of the Board and Ad
ministrator dated April 3 1952 and order of the Board dated June 2
1952 setting for prehearing conference certain issues raised by ap
plications of American President Lines Ltd hereinafter called
APL All the issues in both proceedings relate to a common car
rier freight service operated by APL between U S Atlantic ports on
the one hand and ports in southeast Asia on the other hand via the
Panama Canal in both directions This service conforms to Freight
Service C2 of Trade Route No 17 recommended as an essential
foreign trade route of the American merchant marine by the United
States Maritime Commission hereinafter Maritime Commission

1 American Hawaiian Steamship Company appearing by Odell Kominers and Department
of the Interior appearing by Irwin W Silverman and A M Edwards both intervened but
withdrew before the proceedings were completed The New England Traffic League appear
ing by Harold D Arnold also intervened but did not participate actively in the proceedings

2 APLs service will in this report be called the C2 service and vessels operating thereon
will be called the C2 vessels it being understood that C2 in this reportrefers to the
Service and not to type of vessels
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recommendation of May 20 1946 as amended by Maritime Commission
Report of May 1 1949

APL a subsidized operator in three services has been operating
its C2 service since mid1948 without subsidy under approvals given
by the Maritime Commission and the BoardAdministrator In

January 1952 in accordance with the provisions of title VI of the
Merchant Marine Act 1936 as amended hereinafter called the
Act APL applied for subsidy on its C2 service and further ap
plied for 1 authority to continue to perform eastbound intercoastal
service in connection with the C2 service 2 modification of the
C2 service itinerary to authc rize calls at Guam on outbound voyages
3 the privilege of serving one additional Philippine port to make
a total of two Philippine outports plus Manila and 4 the privilege
of calling eastbound at San Francisco Bay ports andor Los Angeles
California

By its order of June 2 1952 above the Board set for hearing al
the issues raised by both of APLs applications Issues designated to
be heard under Docket No 533 embrace all those issues which by
sections 605 c and 805 a of the Act are required to be heard
publicly Issues arising out of the four requests in the paragraph
next above were set for hearing under Docket No 517 Sub 1

Hearings have been held the examiner has issued a recommended
decision exceptions have been filed and we have heard oral argument
thereon The examiner recommended finding in effect that section
605 c of the Act does not interpose a bar to an award of subsidy to
APL for operation of its C2 service that APL should not be per
mitted to transport any except refrigerated cargo on the westbound
intercoastal leg of its C2 service that APL should be permitted to
continue to transport general cargo eastbound on vessels operated in
its C2 service subject to revocation of such permission for cause
shown that vessels operated by APL in its C2 service should be
permitted to call at two Philippine outports in addition to Manila
homebound but not at two California ports homebound except upon

a The Maritime Commissions 1949 Report describes the service as follows

Itinerary New York other Atlantic ports as traffic offers via Panama Canal
Los Angeles San Francisco to Manila Hong Kong Singapore Belawan Batavia now
called Djakarta Soerabaja Hong Kong and Philippine Islands as traffic offers to
San Francisco Los Angeles and via Panama Canal to New York privilege of calling
at French Indo China and Siam now called Thailand as traffic offers

Trans Pacific PassengerFreight Service Trade Route No 29 Passenger Freight Service
1 from California ports to named ports in Japan China and the Philippines and return
TransPcific Freight Service Trade Route No 29 Freight Service 2 modified from
California ports to ports in China Japan the Philippines and surrounding area and return
and RoundtheWorld Service from New York westbound through the Panama Canal to
California thence to the Far East and India through the Suez Canal through the Medi
terranean and return to New York

Approval is required byArticle II16 of APLs operating differential subsidy agreement
4 F M BM A
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prior approval and that vessels operated by APL in the C2 service
should be permitted to transport cargo from Atlantic and California
ports to Guam

In general we agree with the conclusions recommended by the
examiner Exceptions and recommended findings not discussed in
this report nor reflected in our findings or conclusions have been given
consideration and found not related to material issues or not supported
by evidence

We will direct ourselves first to the issues in Docket No S33

Section 605 c
EXISTING SERVICE

The first issue raised by section 605 c of the Act is whether APL
has been furnishing an existing service on Service C2 The section

provides in part as follows

c No contract shall be made under this title with respect to a vessel to be
operated on a service route or line served by citizens of the United States which

would be in addition to the existing service or services unless

We find that

1 The C2 service provides ocean transportation primarily between
the United States Atlantic coast and the area in Southeast Asia known
before Vorld War II as the Netherlands East Indies Straits Settle
ments area The service also serves areas along the way A principal
way area is the Philippine Islands Other way areas are Hong Kong
Indo China and Thailand

2 Trade Route No 17 was characterized essential by the Mari
time Commission largely because of the strategic and economic im
portance to the United States of the natural resourcestin rubber
oils fibers etc in which the Indonesia Malaya area is so rich
Freight Service C2 on Trade Route No 17 was established by the
Maritime Commission to provide an alternative to the AtlanticIndo
nesia Suez route which is the traditional route traveled by
steamship lines plying the trade

3 The route between the United States Atlantic coast and the Indo

iiesiaMalaya area via Suez is not only the traditional route it is
shorter by 2400 to 3100 miles than the Panama route The principal
steamship lines that use the Suez route flying the British and Nether
lands flags are well established with merchants in the Indonesia

0 The archipelago that used to be called Netherlands East Indies is now largely included
in the Republic of Indonesia The ports of Soerabaja Djakarta and Belawan are all in
Indonesia as the area will be referred to in this report

The ports of Penang and Port Swettenham lie along the southwest coast of the Malay
peninsula on the Strait of Malacca The term Straits Settlements no longer has political
significance and Singapore is a British Crown Colony These three ports will therefore be
referred to collectively in this report as Malaya

4 F MBM A
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Malaya area both by long years of close commercial relationships and
by nationalistic ties

4 Since May 1941 APL has filed four applications for subsidy for
a C2 service Two filed during World War II were not acted upon
and the third filed in July 1946 was denied because the Maritime Com
mission determined under section 605 c of the Act that existing
United Statesflag services substantially paralleling Services C1
C2 and C4 of Trade Route No 17 were not shown to be inadequate
The fourth application for subsidy is the one now before us

5 In June 1947 APL applied for permission to operate a C2 serv
ice without subsidy In May 1948 the Maritime Commission granted
such permission to be effective until June 30 1949 In May 1949 the
Maritime Commission ordered a hearing on the question whether per
mission to operate the service ought to be extended

In January 1951 the Board and Administrator issued a report
granting permission to APL to continue to operate the C2 service
without subsidy subject to the following conditions

8

a The permission was subject to review not later than April
30 1952
b APL was to call on each voyage at no fewer than six ports

including Singapore in the Indonesia Malaya area
c Elapsed time homeward of each voyage from Singapore to

New York was not to exceed 38 days not more than one Philip
pine port and one California port to be called
d The C2 vessels were permitted to carry eastbound inter

coastal cargo but none other than refrigerated cargo westbound
e APL was to schedule its C2 sailings so as to avoid

blanketing the sailings of its own subsidized vessels and the sail
ings of its United Statescompetitors
f APL was not to refuse inbound cargo from Indonesia

Malaya to United States Atlantic ports in the interest of reserv
ing space for inbound cargo to the Atlantic from intermediate
ports
g APL was not to operate owned freighters in its C2 serv

ice while chartered freighters were employed in its subsidized
services
h APL was to receive advance approval of the Maritime Ad

ministrator for each schedule of a C2 service sailing and
i APL could at any time upon good cause shown apply for

permission to depart from any of the foregoing conditions
U S Linea CoSubsidy Route 12 eto 3 U S M C 325 334 1947
8Ant Pres Linea Ltd Unsubsidized Operation Route 17 3 F M B A 457 1951
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6 APL has obtained some modification of the conditions set forth

above At present elapsed homeward time of each voyage from Singa
pore to New York may not exceed 4245 days depending on the type
of vessel instead of 38 days as specified in 1952 C2 vessels are per
mitted to call outbound at Guam C2 vessels may call homebound at
one Philippine outport plus Manila instead of Manila only as in
1952

7 An overall limitation on operation of the C2 service has been
that no more than thirteen voyages per annum could be made Since

June 9 1948 the C2 service has provided sailings as follows

688 650 0 63 35

TAR LE I

Year Number of sailings

1948 after June 9 3 2 partial
1949 14 4 partial
1950 13
1951 11 1 partial
1952 10 1 partial
1953 first 3 months 3

Yearly average 194953 12

As of December 31 1952 more than 725000 tons of cargo had been
carried by C2 vessels since June 1948 to produce over26000000 in
revenue

APL now operates three owned AP3s in the service plus one or
two chartered vessels APL proposes to operate five owned C3s or
other suitable types if the service is subsidized APL has provided
regular service to Guam commencing with the sailing from New York
of the SS President Tyler on September 17 1951

8 No other United States flag operator serves all the areas touched
by APLs C 2 service Those lines that serve parts of the route also
serve other areas off the route Interveners States Steamship Com
pany hereinafter States and Pacific Transport Lines Inc here
inafter PTL operate between California and principally Japan
and the Philippines on Trade Route No 29 Intervener Pacific Far

East Line Inc hereinafter PFEL also operates on Trade Route
No 29 and serves Guam from California Intervener Waterman

Steamship Corporation hereinafter Waterman serves the Far East

from United States ports and also operates intercoastal services
Interveners Luckenbach Steamship Company Inc hereinafter
Luckenbach and Pacific Atlantic Steamship Co hereinafter

o Trade Route No 29 includes mainly services between Los AngelesSan Francisco and
ports in Japan North China Hong Kong the Philippines and Indo China Thailand

10 Waterman has intervened only to the extent of its interest in the intercoastal aspects
of the case
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called Quaker after the trade name of its intercoastal line operate
intercoastal services

9 In addition to the interveners a number of other United States
flag services are competitive in some degree with portions of APLs
C2 service Isthmian Steamship Co hereinafter Isthmian

serves all the area served by the C2 service except Guam operating
via Panama and Suez Isbrandtsen Co Inc hereinafter Isbrandt
sen operates a service between the IndonesiaMalaya area and both
the west and east coasts of the United States via Suez outbound and

via Panama inbound Between United States Atlantic ports and the
Philippines United States Lines Company hereinafter called Amer
ican Pioneer after the trade name of its transpacific line and Water
man provide service in both directions Isthmian provides service
AtlanticPhilippines largely outbound and Isbrandtsen largely in
bound

10 American Pioneer is the only United Statesflag line other than
APL providing service between the United States Atlantic and Hong
Kong Isthmian and APL are the sole United Statesflag operators
serving Indo China or Thailand from the United States Atlantic
Service between the west coast of the United States and the Indonesia

Malaya area is provided outbound by Isthmian and APL and inbound
by APL American Mail Line Ltd hereinafter AML and

Isbrandtsen Seven United Statesflag lines aside from APL serve
the trade between the United States west coast and the Philippines
Isthmian outbound only PFEL PTL States Waterman outbound
only AML outbound only and Isbrandtsen inbound only Of

these operators only PTL and States intervened to oppose APLsop
eration on the CaliforniaPhilippines segment of the route Isthmian
States AmericanHawaiian Steamship Company hereinafter Amer
icanHawaiian and APL operate between California and Indo
China Thailand

Our inquiry is whether the C service proposed by APL would be
in addition to the C2 service presently operated by APL The ex

aminer found that for the purposes of section 605 c the proposed
service would not be in addition to the existing service APL states

in its application for subsidy that Applicant does not at this time pro
pose to establish any new service route or line

APLsproposed service would in fact differ from the existing serv
ice in respect of vessel type number of Philippine and California ports
called the extent of intercoastal service permitted and the maximum
number of railings permitted per annum On the other hand the
proposed change of vessel type from AP3sto C3s is not so substan
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AMERICAN PRESIDENT LINES LTD SUBSIDY ROUTE 17495 tial astocause usunder sect ion 605 ctodiscount the present service asnot existing only one additional Philippine and one additional California port are sought tobeserved the extent of intercoastal serv ice tobepermitted APL sC2service isthe same asthat now pro vided see discussion of this subject infra and the maximum minimum limits onnumber of sailings are soclose tothe actual aver age performed over the past six years that we donot regard the pro posed service inthat respect asone inaddition tothe existing service Itisour judgment inthis case that APL sproposed service does not asmodified byour actions herein differ sogreatly from the existing service astomake itaservice which inthe words of the Act would beinaddition tothe existing service or services lie11and we soconclude 11e1Undue Advanta ge01P1ejudice The second issue raised bysection 605 cof the Act can now bedisposed of Section 605 cprovides initssecond portion asfollows and nocontract shall bemade with reSI edtoavessel or el ated or tobeoperated inaservice route or line served bytwo or more citizens of the United St ates with essels of United States registry ifthe Commission shall determine the effect of sueh acontract would betogive undue advantage or beunduly prejudicial ashetween citizens of the Cnited States inthe or eration of vessels incompetitive services routes or lines Vefind that 11The four services of APL Trans Pacific Passenger Freight Trans Pacific Freight Round the VorId and Atlantic Straits pro vide coordinated integrated services across the Pacific 12Between California and the Philippines carryings of liner com mercial cargo have been asfollows TAIEIIOutbound Inbound Year Percent Percen tPercent Percent Percent Percent Total via APL APL Total via APL APL tons United C2toC2totons United C2toC2toStates total United States total United flag States flag States 1948 o328 208 7722336 421 45121949 uu351 118 7534392 680 53591950 uu215 56R 6546409 591 43241951 270 037 6812370 811 53121952 u182 618 5624357 392 44111PFEL claims that caBs at Guam would beinaddition tothe existing service Because of the special problems relating tothe proposed Guam call Guam will beseparately diseussed later 4F11B11A
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1951

Year

Year

1951 3742 3924 9

1952 4 774 1 664 10

Year

1952

FEDERAL MARITIME tsuAnnii

13 Carryings of liner commercial cargoes between California and
Hong Kong have been as follows

TABLE III

Outbound Inbound

Percent percent
Percent Percent Percent

Percent

Total
via APL

APL Total
via APL

APL

United C2 to United C2 to
tons C 2 to tons C2 to

States United States total
United

flag
total

States flag States

1948 78 430 84 3 3 19 756 81 4 5

1949 113 038 83 5 6 26 712 68 4 6

1950 121 545 71 6 9 33171 80 9 11

1951 64834 69 1 1 16678 77 6 8

1952 47399 45 2 4 11128 74

14 Tons of liner commercial cargo carried and sailings made by
APLs C2 service and PTL in 1951 and 1952 between California and
the PhilippinesHong Kong area were as follows

TABLE IV

APL C 2 PTL

Cargo carried Sailings Cargo carried Sailings

Out In Out In Out In Out In

15 Percentages of total liner cargoes moving between California
and the PhilippinesHong Kong area represented by the PTL carry
ings set forth in table IV were as follows

Out

TABLE V

Total tons PTL tons

334 871
230017

10 30 328 58 938 25 25

10 12 16 596 12 51 786 19 22

387 489 30 328 58 938
368 520 12 16 596 12 51 786

Percent PTL to
total

In Out In Out In

906 1521
722 1405

Of the interveners States produced no witnesses and offered no
evidence The Board has stated before that any evidence on whether
an award of subsidy would create undue advantage or be unduly
prejudicial as between citizens of the United States should come from
parties claiming undue prejudice under section 605 c Therefore

12 Estimated based on first 6 months carryings
18 Grace Line Inc Subsidy Route 4 3 F M B 731 1952 To substantially the same

effect is Port of New Yorlq Authority v Ab Svenska et al 4 F M B 202 1953 interpreting
section 16 First of the Shipping Act 1916 as amended That section makes unlawful inter
alia the giving of undue advantage or the imposition of undue prejudice
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as to nonintervening competitors of APL and as to States we find that
undue advantage or prejudice would not flow from award of a
contract

The only valid claim of undue advantage and prejudice under sec
tion 605 c of the Act in this case comes from PTL and relates to
service between California and the PhilippinesHong Kong area
PTLs main objection to operation of APLs C2 service is that the
service adds to APLs other three transpacific services to provide a
superior competitive coordinated integrated complex of services with
the following results asserted by PTL to constitute undue advantage
and prejudice
1 The C2 service permits APL to offer greater frequency of

sailings among Trade Route No 29 ports
2 The C2 service permits APL to operate a southern as well as a

northern route in its freight service on Trade Route No 29
3 By offering direct sailings from Malaya to California APL

obtains cargo not only on its C2 vessels but also on its other trans
pacific vessels at the expense of PTL
4 With its greater frequency of sailings APL loses fewer book

ings because of letter of credit expirations
5 By being allowed to carry Trade Route No 29 cargo on C2

vessels APL obtains an advantage over PTL with respect to over
land poolcar shipments and stockpiled petroleum products and
6 APL obtains certain advantages over PTL by utilizing a com

bined sales force for all its four services

All these advantages stem from the fact that APL operates four
coordinated integrated services across the Pacific and accrue whether
or not the C2 service is subsidized The burden of the PTL argu
ment is that a subsidy to APL will enable that company to increase
the effect of the advantages or prejudices on PTLs operations and
that this will provide APL with an undue advantage and will unduly
prejudice PTL

It appears that the C2 service has carried very little liner com
mercial cargo between California and the PhilippinesHong Kong
area In 1951 the service carried altogether both directions slightly
over two percent of such traffic and in 1952 slightly over one percent
If PTL had carried in 1951 its share of C2 liner commercial cargo
between California and the PhilippinesHong Kong area it would
have amounted to approximately 14 additional tons on each outbound
sailing and 24 tons on each inbound sailing The additional cargoes

is PTL takes the position that continuance of the C2 service unsubsidized will also
result in undue advantage and prejudice as between APL and PTL This issue is not

related to Docket No S33 which is concerned exclusively with sections 605 c and
805 a of theAct
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in 1952 would have been 18 tons on each outbound sailing and 11 tons
on each inbound sailing

Although as argued by PTL it may be that the mere existence of
APLs C2 service operates to help APL draw cargo away from PTL
to APLs other transpacific services there are no data in the record
to measure the extent to which this may occur In view of this lack

of any measurable showing of advantage or prejudice and in view of
the small carryings of C2 vessels in the trade we must conclude that
any advantage to APL or prejudice to PTL flowing from an award
of subsidy to APL would not be undue

Aside from PFELs claim with respect to calls at Guam discussed
later no other intervener has raised any claim of undue advantage or
prejudice under section 605 c with respect to any part or the whole
of the service

We therefore conclude that the effect of making a subsidy contract
with APL to the extent that contract would deal with the foreign
areas served by the C2 service would not be to give undue advantage
or be unduly prejudicial as between citizens of the United States in
the operation of vessels in competitive services routes or lines We

add without implying criticism of APLs past operations that APL
must schedule its C2 sailings so as to avoid blanketing the sailings of
its other services and the sailings of its United States flag competitors

ADEQUACY OF SERVICE

In view of our conclusions on the initial issues of section 605 c
viz 1 that the service proposed by APL would not be in addition to
the existing service or services and 2 that award of a subsidy con
tract would not have the effect of giving undue advantage or of being
unduly prejudicial as between citizens of the United States we need
not inquire into whether there is without APLsC2 service adequate
service by vessels of United States registry in Freight Service C2
of Trade Route No 17 or whether in accomplishment of the purposes
and policy of the Act additional vessels ought to be operated therein
American President Lines v Federal Maritime Board 112 F Supp
346 1953 appeal dismissed December81953

Our conclusions on the issues raised by section 605 c of the Act
are not tantamount to a finding that APL is entitled to a subsidy for
the whole or any part of its C2 service for such a conclusion can be
reached only after the necessary administrative study and action under
section 601 and other provisions of the Act In any action taken we

These figures are arrived at by multiplying the number of tons of liner commercial
cargo carried by C2 vessels by the figures representing the percentages of all liner
commercial cargoes carried by PTL and dividing the results by the number of sailings
made by PTL
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will take steps to insure that APL does not refuse inbound cargo from
Indonesia Malaya to United States Atlantic ports in the interest of
reserving space for inbound cargo to the Atlantic from intermediate
ports

GUAM

The question of service from the continental United States to Guam
presents special problems in our administration of the provisions of
the Act Guam is not served by any foreign flag ocean carriers and is
in that respect similar to our domestic intercoastal and coastwise
trades Operators in such trades are protected from subsidized com
petition by section 805 a of the Act but no such protection is avail
able to operators serving Guam Intervener PFEL the only ocean
carrier aside from APL serving Guam from the continental United
States claims the protection of section 605 c of the Act

We cannot in a technical sense apply section 605 c to the Guam
leg of APLs proposed C2 service because that section as a whole
relates to proposed subsidized services in their entirety and not to indi
vidual legs of proposed services As far as the Guam leg of the pro
posed C2 service is concerned we cannot say that section 605 c
would apply under any circumstances in view of the fact that the
section by its terms relates to a contract made under this

title Such contracts can be made applicable only to vessels which
in the words of section 601 are to be used in an essential service in the
foreign commerce of the United States emphasis added Com

merce between the continental United States and Guam is not foreign
commerce of the United States It is our judgment however that
operators trading to Guam are entitled to some protection Accord

ingly our present inquiry extends to whether the effect of the con
tract sought by APL would be to give undue advantage or be unduly
prejudicial as between APL and PFEL

The record shows that the volume of commercial cargo handled by
APLs C2 service vessels from California to Guam has been small
amounting in 1953 to around 9 percent of PFELs total or less than
200 tons per sailing since September 1951 PFEL and APL provide
the only commercial ocean carrier services between Guam and the

le American President Linea Ltd Application etc 3 M A 450 1950
See Lykes Broe S S Co IncTocrracci Silinns Route 22 4 F M B 455 464

where we said on the adeouacy issue of section 605 c

Much less are we willing to say that 50 percent participation is the standard of
adequacy for United Statesflag vessel participation in cargo moving over a particular
part of an essential foreign trade route
18 We do not mean to suggest that a subsidized service may not include a call at Guam

Section 605 a of the Act authorizes such a call and provides for pro rata abatement of
subsidy on account of domestic cargo mail or passengers to Guam
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United States During the years of record PFEL has increased its
sailings We are therefore unable to find that the effect of awarding a
subsidy contract to APL for its C2 service would be to give undue
advantage or be unduly prejudicial as between APL and PFEL

SECTION 8 0 5 a

The remaining issues in Docket No S33 arise out of the inter
coastal operations proposed by APL as part of its C2 service and the
effect on such operations of section 805 a of the Act Section 805

a provides in part as follows

It shall be unlawful to award or pay any subsidy to any contractor under
authority of title VI of this Act if said contractor shall own oper

ate or charter any vessel or vessels engaged in the domestic intercoastal or coast
wise service without the written permission of the Commission Every

person firm or corporation having any interest in such application shall be per
mitted to intervene and the Commission shall give a hearing to the applicant
and the interveners The Commission shall not grant any such application if the
Commission finds it will result in unfair competition to any person firm or cor
poration operating exclusively in the coastwise or intercoastal service or that

it would be prejudicial to the objects and policy of this Act

APL proposes to institute full westbound intercoastal service in
stead of reefer service only as now limited and to continue carrying
eastbound intercoastal cargoes out of Los Angeles and in addition to
lift some eastbound cargo out of San Francisco

STANDING OF INTERVENERS

APL at the outset urges upon us that neither Luckenbach nor Wa
terman has standing as an exclusively intercoastal or coastwise opera
tor to object under section 805 a of the Act to APLs C2 inter
coastal operation We find

16 Luckenbach charters out to offshore operators for use in the
offshore trades vessels which it owns but for which there is no de
mand in the domestic trades Waterman in addition to its domestic
operations operates vessels for its own account in the offshore trades
Both Luckenbach and Waterman operate a domestic intercoastal
service that does not include foreign ports

Luckenbachs standing is destroyed by its offshore charters and
Watermans by its own offshore operations according to APL
APLs argument as to Luckenbach was rejected by the Board in its
consideration of American President Lines LtdSec 805 a Ap

16 Section 805 a is applicable to the intercoastal aspects of the C2 service whether
subsidized or not Therefore while our discussion of section 805 a issues has been
placed under the Docket No S33 heading it should be clearly understood that our deter
minations are equally applicable to the Docket No S17 Sub 1 requests of APL
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plication 4 F M B 436 1954 In any event Luckenbach Water
man and APL were parties to Am Pres Lines Ltd Unsubsidised

Operation Route 17 supra where the Board and Maritime Admin
istrator said at page 470 that operators engaged exclusively in the
intercoastal trade are

operators furnishing an intercoastal service that does not include foreign ports

Since both Luckenbach and Waterman do furnish such services
they have standing to intervene under section 805 a against APLs
proposed intercoastal operations

GRANDFATHER RIGHTS

As to carriage of intercoastal cargoes westbound APL claims
grandfather rights under the proviso clause of section 805 a which
following the portion of the section set forth above provides in part
as follows

Provided That if such contractor or a predecessor in interest was in

bonafide operation as a common carrier by water in the domestic intercoastal
or coastwise trade in 1935 over the route or routes or in the trade or trades for

which application is made and has so operated since that time ex

cept as to interruptions of service over which the applicant or its prede

cessor in interest had no control the Commission shall grant such permission
without requiring further proof that public interest and convenience will be
served by such operation and without further proceedings as to the competition
in such route or trade

APL does not claim grandfather rights for its proposed eastbound
intercoastal operation only westbound
We find that

17 APLs round theworld service has except during World War
II been operated either by APL or by its predecessor in interest
since 1924

18 The first leg of the round theworld service has been a westbound
intercoastal run

19 APL operates two combination and seven freight vessels on a
fortnightly sailing frequency in its roundtheworld service before

World War II it had operated only combinations
APLs claim of grandfather rights is based mainly upon the west

bound intercoastal leg of its round the world service No interested

party in this case disagrees with the proposition that in order to claim

20 Neither the argument nor rejection of it by the Board is mentioned in the written
report because not determinative of the case the result was favorable to APL But

the record in that case shows the argument was made and in the report Luckenbach was
given full standing as an exclusively intercoastal operator

21 The Robert Dollar Company instituted a round theworld service in 1924 The service
was continued under the Dollar name until in August 1938 the Dollar Steamship Line
Ltd changed its name to American President Lines Ltd
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502 FEDERAL MARITIME BOARD grandfather rights under section 805 athe service for which such rights are claimed C2must beinsubstantial parity with the serv ice said tohave been operated in1935 round the world Intervener Luckenbach takes the position that the we tbound inter coastal segment of APL sproposed 02service would not beinsub stantial parity with the 1935 intercoastal segment of the round the world service because 1agreater number of ships isproposed now than were operating then 2sailing frequency would beincreased by50percent and 3the different character of the offshore trades involved would result indifferent cargoes being carried and wouId involve different amounts of space APL urges that itisirrelevant whether cargo or passenger vessels are involved the combination vessels tarry cargo and itiscargo that the interveners are interested inAPL also points toAPL Round the World Subsidy Intercoastal Operations 3FN1 B553 1951 where the Board held that APL had westbound inter coastal grandfather rights for itsround the world freight vessels aswell ascombination vessels even though llewar there had been nofreight vessels inthe service Section 805 awas inserted inthe Act toprotect those com pnies already interested ill the coastwise or intercoastal service 22Indisposing of the question of section 805 agrandfather rights we are guided bytwo considerations 1substantial parity must exist asbetween proposed and past operations for the protection of domestic operators already interested inthe trade and 2the grand father clause cannot besostrictly read astopermit absolutely noflexibility inequipment Accordingly we note 1that the round theworld service has been permitted equipment flexibility APL Round the World Subsidy Intercoastal Operation supra and 2that the proposed C2service isafter all adifferent one from round theworld itwas not inoperation in1935 asanAtlantic toIndo nesia Malaya service having been inaugurated in1948 itwould increase APL swestbound intercoastal sailings by50percent and itwould add five C3 sor similar types tothe westbound intercoastal service over and above the round the world service Inshort APt proposes toinstitute anew and different service and we donot b2lieve Congress intended that services operated rlior to1935 should provide abasis for claim of grandfather rights for anew and different service Vetherefore conclude that APL or apredecessor ininterest wsnot astoitsC2service inbona fide operation asacommon carrier bywater inthe domestic intercoa sta lor coast vise trade in1935 13SRept No 1721 74th Cong 2dSess 4FMBMA



AMERICAN PRESIDENT LINES LTD SUBSIDY ROUTE 17503 OTHER SECTION 805 aQUESTIONS The remaining questions under section 805 aof the Act are Whether opration of the intercoastal legs of APL sC2service will result inunfair competition toexclusively intercoastal operators or whether such operation would beprejudicial tothe objects and policy of the Act The facts that bear onthese questions are asfollows 20C2vessels departing the Atlantic coast westbound usually have had available between 80000 and 100 000 cubic feet of space for foreign area cargoes tobelifted off the California coast This space would besufficient over ayear tocarry about 16000 tons of cargo or approximately four percent of the cargoes moving inthe westbound intercoastal trade Carriage of that amount of cargo byC2vessels which cargo can belifted byAPL onanadded cost basis since the ships make the ports involved anyway would bring innet revenues that would help bring the over all C2service operation toabout abreak even point financially APL would not solicit more westbound jntercoastal cargo than enough tofill the free space for California offshore cargoes 21Westbound Luckenbach provides weekly sailings APL sround the world vessels provide fortnightly sailings and Isthmia nprovides fortnightly sailings 22Between August 1952 and March 1953 Luckenbach canceled eleven scheduled westbound intercoastal sailings because of lack of cargo Luckenbach has more than enough vessels toschedule veekly ailings and when conditions warrant does schedule sailings more frequently than weekly 23Of the interveners only Vaterman and Luckenbach operate inthe eastbound intercoastal trade TateI manhas commenced such oprations recently August 1953 under atemporary certificate from the Interstate Commerce Commission Luckenbach has been operating onasubstantia and successful scale inthe eastbound intercoastal trade from California Luckenbach has regularly scheduled bi weekly ailings but found itpossible in1951 and 1952 toapproximately double that regular schedule with extra sailings In1951 and the first half of 1952 even with the extra sailings put into the trade Luckenbach vessels averaged less than four percent free space 24Inaddition tovVaterman srecent temporary ICC certifica tion Isbrandtsen has been authorized toprovide alimited eastbound intercoastal service from ports innorthern California 25Los Angeles ordinarily accounts for less than 20percent of rastbound intercoastal cargoes APL sC2vessels operating from Los Angeles carried anaverage of 450 revenue tons of eastbound inter 4FMA



504 FEDERAL MARITI1 1EBOARD coastal cargo oneach sailing in1952 This amounted toless than one percent of Luckenbach seastbound carryings during the year 26Two of APL sC2vessels called eastbound at San Francisco in1951 averaging 5400 tons of intercoastal cargo each out of that port 27None of the intercoastal interveners has been able tosecure enough intercoastal cargo tooperate profitably inthe intercoastal trade with the ships intended for such trade COMPETITIVE EFFECT InAmPres Lines Ltd Unsubsidized Operation Route 17supra itwas established that the Board and Maritime Administrator iil order tocarry out the intent of Congress asexpressed insection 805 amust bealert toprotect coastwise and intercoastal operators agl 1inst rompetition from subsidized offshore operators for cargoes which the intercoastal carriers need have the capacity tocarry and towhich they are entitled The record shows that the intercoastal interveners herein need all the available intercoastal cargo We also note that they have the capacity tocarry more intercoastal cargo than they are now lifting APL makes much of the fact that Luckenbach isover vesseled and that extra Luckenbach ships ieships that are inexcess of the ships required toprovide weekly sailings should not enter into our evalua tion of the capacity of the intercoastal operators Veare aware of the fact that agood many operators today are over vesseled because of lack of cargoes not only inour own intercoastal trad sbut also inother trades throughout the world But inthe face of Congress special concern for exclusively intercoastal operators and inthe face of the importance tothe national security and toour domestic com merce of ahealthy and vigorous intercoastal water transportation sys temwe cannot penalize the intercpastal operators bylimiting our evaluation of intercoastal capacity solely tothose ships which are presefltly being used onregular schedules Taking into account the apparent potential capacity of the inter coastal operators we conclude that these operators presently have the capacity tocarry the cargoes available inthe intercoastal trades And inour judgment those operators who provide exclusively intercoastal services are entitled asagainst primarily offshore operators such asAPL towhatever intercoastal cargoes they can carry For APL tocarry westbound intercoastal cargoes onanunrestricted basis would result inunfair competition topersons firms or corporations operat ing exclusively inthe coastwise or intercoastal service and further for APL tocarry such cargoes would beprejudicial tothe objects and policy of the Act Ithas not been shown however that for APL to4FMBMA



AMERICAN PRESIDENT LINESIlrDSUBSIDY ROUTE 17505 arry westbo und interco astal refrigerated cargo eswo uld under pres ntly existing circumstances result inunfair competitio norwo uld eeprejudicial tothe objects and policy ofthe Act and permissio nwill begiven for02vessels tocarry such cargo esAPL srequest toserve San Francisco tocarry eastbo und interco astal cargo apparently does notamo unt toarequest forpermissio ntoserve that portregularly APL claims that the only time itsC2vessels would call at San Francisco topick upeastbo und interco astal cargo wo uld beonoccasio nal voyages when Indo nesia Malaya cargo esare scarce and when Philippine cargo esare notavailable sothat onthe order ofappro ximately 50percent free space isavailable onavessel arriving eastbo und at Califo rnia APL doesnotanticipate that San Francisco calls inthe future wo uld beany mo refrequent 01regular than inthe past which istosay one01two calls per year Itisdifficult todetermine what wo uld bethe competitive impact ofpermitting 02vessels tocall at San Francisco because noonenoteven APL isable topredict howmuch eastbound interco astal space wo uld bemade available APL claims that the regular interco astal operato rsdonothave the capacity tocarry the available cargo out ofSan Francisco during the peak canned goodsseaso nwhich isthe only perio dwhen APL wo uld belikely tocall Luckenbach claims that itisable topro vide capacity tocarryall available eastbo und inter coastal cargo even during the canned goodsseaso nAdmittedly part ofthis capacity estimate isbased upo nthe availability toLuckenbach ofetraships Three Califo rnia shippers testified onthe necessity foreastbo und interco astal service fromSan Francisco Bay and while nonesuggested there was anover supply ofsuch service neither doesthe reco rdsuppo rtafinding that witho ut calls by02vessels the Bay isnotadequately served As stated abo veinur estimate ofinterco astal capacity we include Luckenbach sextra cpacity With this estimate itisUI judgment that eastbo und interco astal operato rswo uld have the capacity tocarry all the available cargo Therefo reonthe basis ofthe present reco rdwe conclude that topermi APLto call at San Francisco foreastbo und int erco astal cargo wo uld result inunfair competitio ntoexclusively interco astal operato rsand wo uld beprejudicial tothe objects and policy ofthe Act We will leave itopen however forAPL inindi vidual cases toapply tothe Maritime Administrato rforpermissio ntocall at San Francisco foreastbo und interco astal cargo and hewill decide at such times subject tothe hearing requirements ofsectio n805 aofthe Act whether 01notsuch permissio nsho uld begranted The positio nofinterested interveners ifthe 02service islimited toLos Angeles asasource of eastbound interco astal cargo isnotclear Luckenbach states that itsprincipal objectio ntoacall by02vessels 4FMBMA



606 FED RAL LARIT BOARD tasecond California port isthat itwill permit APL toraid eastbound canned goods traffic originating inthe San FrancisCQ Bay area Luckenbach also makes more general arguments appar ently directed against any eastbound intercoastal service oy02ves sels and sodoes Waterman But we have not been presented with any substantial evidence tlat interveners claim should lead ustocon clude that permission for APL tolift eastbound intercoastal cargo at Los Angeles would result inunrair competition tothem or would beprejudicial tothe objects and policy or the Act Liftings of such argo have been small amounting onthe average toless than 500 tons per sailing Vewill grant permission toAPL tocontinue lift ing eastbound intercoastal cargo out of Los Angeles with its02vessels We turn now tothe issues inDocket No 817Sub 1APL has been operating its02service since June 1948 without subsidy under permissions granted bythe Maritime Commission and the Board Administrator Such permissions have been granted ror limited periods or time subject totermination modification or exten sion On larch 7and 111952 the Board and Administrator approved inprinciple continued operation of the 02service On the same dates they approved inprinciple the recommendation of their General Counsel that permission tocontinue the service beinthe nature or atemporary extension pending the conclusion or the hering onAPL ssubsidy application By notice dated April 31952 the Board and Administrator advised that The Maritime Administrator and Federal Maritime Board have authorized the continuat ion of existing operation byAmerican President Lines rtdinthe Atlantie Straits Freight Service 02Trade Route 17subject tocondition imposed and the right being reserved tothe Administrator and Federal Maritime Board toreview and thereafter toterminate or extend the entire operation at any time and that ahearing might beheld onthe following three requests Iof APL 1for modification of the 02service itinerary toauthorize calls at Guam onoutbound voya es2for the privilege or serving one additional Philippine port and 3for the priviJege or c9Jling eastbound at San Francisco Bay ports and or Los Angeles California By notice dated June 21952 the Board and Administrator advised that the hearing would embrace the three issues above set forth pluEl 4FMRMA



AMERICAN PRESIDENT LlNES LTD SUBSIDY ROUTE 17507 4Arequest for authority tocotltinue toperform eastbOund inter coastal service inconnection with Service 02Trade Ronte No 17GUAM CALLS 89far asrequest number 1isdirect dtoward modification of the itinerary of anunsubsidized smvhethe following facts appear of or ecord 1APL sC2vessels began calling outbound at Guam inlate 1951 pursuant toauthority granted onSeptember 51951 That authoriza tIon was based largely onrequests byshippers for more Guam service Since September 1951 carryings of 02vessels toGuam have increased but such carryings havenever reached very substantial pro portions The last two 02vessels sailing in1952 and the first three in1953 averaged slightly over 1pOO tons each 2Fifteen shippers have testified they desire tohave APL serve Guam from the Atlantic coast and sixteen said they desired APL sservice from California The economy of Guam isgradually improving and the demand for goods and supplies of all kinds from the mainland isincreasing Itappears that the island itself isunable tofeed clothe or shelter the population 3No ocean service other than APL s02service serves Guam from the Atlantic Only APL and PFEL serve the island from California PFEL operates toGuam under aseries of Maritime Administration authorizations subject towithdrawal ifcircumstances change tomake such authorizations unjustified PFEL ssailings toGuam have been increasing from 19in1950 tanestimated 44in1953 based onfirst six months sailings in1953 Cargo carryings of PFEL California toGuam have also been increasing commercial cargoes lifted in1951 amounted to37633 tons while first half of 1953 carryings of such cargoes were 20607 tons anannual rate for 1953 of 41214 tons APL scarryings of commercial cargoes California toGuam mounted inthe first quarter of 1953 to910 tons anannual rate of 3640 tons This was about 9percent of the commercial cargoes carried toGuam byPFEL 4The Guam call adds three or four days tothe voyage time of aC2vessel In1952 APL s02vessels averaged 41days from New York toManila No operator was faster Only American Pioneer De LaRama Lines and Ellerman Bucknall were asfast From California to1anila APL sC2vessels provided the second fastest service in1952 averaging 20days Isthmian was faster with 18days Ellerman Bucknall and KIaveness equalled APL stime 4FMBMA



FEDE ALMARl EBOARD tappears thtthere isarea need far ocean carrier serviGe fromthe United States mai lndt9Guam that APL s02vessels help eet that need that the 02vessels have pro vided suJ stantial ndincreasing service toGuam that without the service ofAPL s02vsslsQuam wo uld bejtho ut service fromthe United tates Atlantic coatthat evefl with the extra time invo lved inmaking the call at Guam Al Ls02vessels have been and wUI beable tomain tai naNe Yark toManila Schedule that iscampetitive with the fastest schedul oftere byanycampetito rand that G2carryings toGuam are mi nar when campared with the carryings af PFEL and have nat canstituted anunduly prejudicial burden anPFEL We therefare canclude that autharity shauld begranted toAPL tocall outb9und with itsunsubsidized 02vessels at Guam subject tothe conditio nthat cargaes destined tofareign areas served bythe 02service may not besacrificed far cargaes destined toGuam ADDITIaN ALPHILIPPINE paRT 5At the present time APL sC2vessels eastbaund Philippine calls are limited toManila plus noIIlOre than onePhilippine autpart 6On vayages cani mehced after Jartuary 1951 thro ugh the voyage terminated March 2315302vessels made ten hameward vayages which included calls at noPhilippine autparts two vayages which included calls at ane autpart five voyages which included calls at two outparts and ane vayage vhich called at three autparts Buga was the mast frequently called outpart the next mast frequently called was Narativas Bangnara While APL has nat limited itself toarequest far calls at specific autparts ithas mentianed Buga asalikely first call the secand autpart which might beSubic Bay Singara aI Ilaila depending ancargo available 7Fro m1948 thraugh 1952 the C2service has carried anincreas ing share af the inbaund cargo fram Malaya tothe Atlantic 1948 1percent af tatalliner cammercial carga 1952 5percent The 02service has similarly increased itsparticipatian incargo maving fram Indanesia tothe Atlantic 1948 1percent 1952 4percent 8APL asserts that itneeds autho rity tocall anoccasian at mare than oneoutpart inarder tofill excessive free space sametimes lftbyadearth af Indonesia Malay cargo Rubber isthe principal Indanesia Ma lay acarga but ischaracterized aschancy There are nearly 200 ships ayear anberth inSingapare far example competing for cargoes Rubber which isbraught into Belawan and Singapare bysmall coasting feder service isdistribu ted amang cOl ference vessels soastogive all conference vessels aver aperiod oftime approximately equal opportunities tocarry itAPL says that there 4FMBMA



AMERICAN PRESIDENT LINES LTD SUBSIDY ROUTE 17509 have been afew02vessels say two or three each year that because aearthof tlvailable crohatoleave the Ind onaMalaya area with free space of about 50percent Inorder tolreep such voyages from being financially disastrou APL desires toall tmore than one Philippine outport topick upsugar or other cargoes 9Phili pine outport cargoes have been overwhelmingly for the Atlantic and not California In1950 of 33720 tons of Philippine 9utport cargo nly 2042 tons were for California In1951 total Qutport cargo was 7680 tons of which 798 tops were for California inthe first half o1952 APL s02vessels carried 1975 tons of Philippine outport cargo all of which was for the Atlantic 19In1952 homeward transit time for G2vessels averaged 42doysfrom Singapore toNew York which isthe number of days now ailowed This compares with 41days for Barber Fern Ville Line aforeign flag operator using the Suez route and with transit times of from 45to57days byseven other foreign flag lines and two United States flag lines all using the Suez route Atotal of five extra days would beinvolved incalling at two Philippine outports which added tothe C2schedule of 38days from Singapore toNew York makes 43only one more than now allowed and actually averaged in1952 PTL and States object toC2vessels serving California from the Philippines whether or not the service issubsidized onthe two gen eral grounds that 1such service isinconsistent with the purposes and policy of the Act because itpermits APL tosacrifice lndonesia Malaya area cargoes for Philippine cargoes and generally derogates from the effectiveness of the C2service asanIndonesia llalaya Atlantic service and 2because APL s02service sofar asthe Philippines homeward leg isconcerned creates undue prejudice tothe interveners and undue advantageS for APL On most voyages APL does not call at any Philippine outport and the calls that have been made have not appeared tolessen ether APL sparticipation incargo moving Indonesia Malaya tothe Atlantic or tohave increased the homeward transit time of C2vessels beyond alength that iscompetitive with the best transit times of other operators Nor dothe minor carryings from Philippine outports toCalifornia constitute inour judgment undue prejudice and advantage asbetween APL onthe one hand and PTL and States onthe other We therefore conclude that APL sC2vessels may call homebound at two Philippine outports inaddition tollanila subject tothe caveat that Indonesia Malaya cargoes may not under any circumstances besacrificed for Philippine cargoes The Administrator will review the results of this operation after one year and ifcircumstances warrant afurther report will bemlCle tothe Board 4FoMBMAo688 650 06336



510 FEDERAL MARITIME BOARD SAN FRANCISCO BAY PORTS Our determination hereinabove asto02vessels lifting eastQound intercoastal cargo out of San Francisco renders moot tosome extent this issue inDocket No S17Sub 1IfAPL wishes tocall at San Francisco for any good reason other than tolift eastbound inter coastal cargo we can see noobjection thereto APL says that noSan Francisco call will bemade onany voyage that has served Philippine outports and tha tSan Francisco calls will not increase the transit time from Singapore toNewYork byany more than four or five days As pointed out before the extra four or five days over the 38day schedule amounts to42or 43days and APL isnow allowed and actually aver aged 42days in1952 Anoccasional San Francisco call when nocall has been made at any Philippine outport will not have the effect of cutting down onAPL sparticipation inIndonesia Malaya cargoes and will not have the effect of increasing the transit time beyond that which iscompetitive with the best transit times of other carriers EASTBOUND INTERCOASTAL SERVICE The question of APL slegal right tocontinue itseastbound inter coastal service has been discussed inDocket No S33sofar asservice from Los Angeles isconcerned No considerations have been pre sented touswhich apart from the legal considerations already dis cussed inconnection with section 805 aof the Act would justify our forbidding APL from lifting eastbound intercoastal cargo at Los Angeles We therefore conclude that APL sC2service should bepermitted tocontinue toperform eastbound intercoastal service from Los Angeles By the Board and Maritime AdmiIlistrator Sgd AJWILLIAMS Secretary 4FMBMA
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No 726

ISBHANDTS EN Co INC

V

STATES NIARIN COm ORATION OF DELAWARE ET AL

Submitted Octobei 16 1954 Decided October 8 1954

REPORT 01 THE BOARD ON MOTION FOR RELIEF IN THE NATURE OF

SUlilVIARY JUDGlfENT

This matter is presented on a nlOtion of complaillailt Isbrandtsen

Co Inc hereinafter called Isbrandtsen in the nature of a motion

for snmmary judgment to terminate the proceeding under Rule 5 0

of the Board s Rules of Practice and Procechn e and for relief as

prayed for in its complaint That complaint filed November 5 1953

alleges for a first cause of complaint that respondent States Nlal ine

Corporation of Delaware hereinafter called States 1arine as

a member line of respondent Far East Conference hereinafter called

the Conference employs the exclusive patronage dual rate con

tract non contract system that States Marine refused to a How 18

brandtsen to enter into an exclusive patronage contract and that

States 1arille in violation of the Shipping Act 1916 hereinafter

called the Act transported cotton from ports in Texas to ports in

Tapan at a discriminatory freight rate of 2 20 pel 100 lbs rather than

at the exclusive patronage contract rate of 2 00 per 100 lbs For a

second Gause of complaint Isbrandtsen alleges that Vaterman Steam

ship Corporation hereinafter called Vaterman as a member line

of the Conference employs the exclusive patronage dual rate con

tract non contract system that Isbrandtsen applied to Vaterman

and was denied an exclusive patronage contract and that Isblandt

sen paid freight for the shipment of cotton from Texas to Japan at

a rate of 2 20 pel 100 lbs rather than at the 2 00 exclusive patronage
contract rate for the service For a third cause ofcomplaint 1sbrandt

sen alleges that the Conference s exclusive patronage dual rate con

tract non contract system violates sections 14 15 16 and 17 of the

Act and has never been approved by this Board

Isbrandtsen eeks in relief 1 reparation in the amount of 5 455 00
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the sum by which freight paid States 1arine exceeded the exclusive

patronage contract tariff rate for cotton 2 reparation in the amount

of 1 232 28 the sum by which freight paid Vaterman exceeded the

exclusive patronage contract rate for cotton and 3 an order direct

ing the Conference and its members to cease and desist from using
the exclusive patronage dual rate contractjnon contract system

The answer filed on February In 1058 for States 1arine Vater

man and for all members of the Conference with the exception or

respondent Isthmian Steamship Company hereinafter called Isth

mian admits the nse or the exclusive patronage dual rate con

tractjnon contract system that the sums alleged represent the

difference between the contractjnon contract rates on the shipments
complained of and that States 1arine and vVaterman collected freight
on the shipments complained of at the non contraet tariff rate The

answer denies that Isbrandtsen as the shipper or the cotton involved

and denies that Isbrandtsen was refused the right to enter into an

exclusive patronage contract

Isthmian filed a separate anser to the complaint but has not filed

a reply to complainant s motion

Following the complaint and answers thereto hearings in this mat

ter in conjunction with Docket Nos 732 733 734 and 735 were held

in Houston Texas between NIay 25 and June 4 1954 The hearings
were not completed and were adjourned to October 19 1954

On July 16 1954 Isbrandtsen filed the motion now before us Re

plies thereto were timely filed by Public Counsel and by counsel for

respondents other than Isthmian The motion was set for oral argu

ment on October 6 1954 and heard on that date Argument in sup
port of the motion was made by counsel for Isbrandtsen and in

opposition to the motion by counsel for the Conference counsel for

respondents other than Isthmian and by Public Counsel All parties
were given an opportunity to filo and did file briefs subsequent to

I

argurnnent
Ve consider that the motion of Isbrandtsen raises issues as to

whether
a this Board has power express or inherent to issue the summary

award requested and

b assuming such power whether summary procedures are appli
cable to the matter presently before us

We conclude that no summary power of disposition has been ex

pressly delegated to this Board by the Congress or is inherent in the
Board s functions Our power to award reparation and to order the
discontinuance or unlawful practices in freight rate matters is derived

from and defined by the Act The manner in which that power is to

4 F M B
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be exercised is set forth in section 23 of the Act which provides in

part as follows

Orders of the board relating to any violation of this Act shall be made only
after full hearing and upon a sworn complaint or in proceedings instituted of its

own motion

The plain and inescapable effect of the quoted language is to require
us to give full opportunity to aU parties to present evidence in ques
tions ofstatutory violation ns well as to preclude us from making any
a djudications prior to completion of that presentation Since
Isblandtsen s compbjnt alleges violations of the Act theprovisions of
section 23 thereof preclude us from granting the relief requested

Counsel for Isbrandtsen argues that tl1e power of summary pro

ceeding is inherent in Rule 5 0 of the Rules of Practice and Pro
cedure and quotes in part therefrom as follows

motions to dismiss or otherwise terminate the proceeding shall

be addressed to the Board

Counsel implicity contends that the phrase otherwise terminate

the proceeding contemplates summary proceedings in the absence of

some other provisions in the rules for termination put otherwise that

gi ven the power to terminate a proceedi ng in a manner other than by
dismissal of a complaint all methods of terminating proceedings em

ployed by judicial bodies necessarily flow from that power
vVe point out that in fullcontext Rule 5 0 from which the phrase

relied on by counsel for Isbrandtsen was extracted does not create a

type or types of relief but describes the procedural requirements to
which motions must conform Te further point out that methods of

terminating proceedings other than by motion to dismiss have been

provided by Rules 6 a and 6 c of the Board s Rules of Practice
and Procedure Both methods require consent of the parties and

obviously do not contemplate summary proceedings
Assuming ho vever express or implied power in this Board to grant

the relief now requested we are not persuaded that a summary order
should issue in the present circumstances The object of the motion
for summary judgment is to separate what is formal or pretended in
denial or averment from what is genuine and substantial so that only
the latter may subject a suit to the burden of a trial Richard v

Oredit 8u188e 242 N Y 346 152 N E 110 1926
The moving party has the burden of showing the absence of any

genuine issue as to all the material facts Il alling v Fairmont
Oreamery 00 139 F 2d 318 CCA 8th 1943 Isbandtsen has not met

that burden here since the record reveals substantial issues of fact

among which are the following
a The parties dispute whether Isbrandtsen was denied n
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xclusive patronage contract by respondents States Marine and

Waterman as well as other facts necessary to establishing prejudice
disadvantage and discrimination as alleged in the complaint

b Although the parties are in agreement as to the fact of the

cotton shipments the freight rates under which cotton was shipped
and the sums by which freight paid to respondents States J1arine and

Vaterman exceeded the e clusive patronage contract tariff rates for

that commodity it is nevertheless incumbent on Isbrandtsen to show

injury prior to an award of reparation under section 22 of the Act
Even if discrimination and unjust preference were undisputed the

question of injury remaiils In this regard our predecessors in Port

of Phila Ocean Traffic Bureau v Export S S Gorp 1 U S S B B

538 1936 at page 541 have clearly stated the following
It is well settled that the existence of unjust discrimination and undue

prejudice and preference is a question of fact which must be clearly demon

strated by substantial proof As a general rule there must be a definite showing
that the difference in rates complained of is undue and unjust in that it actually
operates to the real disadvantage of the complainant In order to do this it is
essential to reveal the specific effect of t he rates on the flow of the traffic con

cerned and on the marketing of the commodities involved and to disclose an

existing and effective competitive relation between the prejudiced and pleferrec

shipper localities or commodities Furthermore a pertinent inquiry is whethN
the alleged prejudice is the proximate cause

See also Ii Kramer 00 v Inland lVate1Ways Gorp et al 1 U S
M C 630 1937 and Eden Afining Go v Blu efields Fruit 8 S 00
1 U S S B 41 1922

Viewing specifically the incompletec1 hearings a nd difficult legal
quest ion presented we do not feel that the facts and circumstances

surrounding this motion prop erly lend themselves to determination
by summary proceedings Ve consider the facts and legal issnes
fufficiently complex and of sufficient far reaching import as to fa11
within that category of controversy described by the Supreme Court in

Kennedy et al v Silas Afason Go 334 1J S 249 at pages 256 and 257
as not proper for the exercise of summary procedures

We do not hold that in the form the controversy took in the District Court
that tribunal laekecl power or justification for applying the summary judgment
procedure But summary procedures present a treacherous record for
deciding issues of far flung import on which this Oourt should draw inferences
with caution from complicated courses of legislation contracting and practice

The motion is denjed

By order of the Board

Sgd A J VILLIA rs

iseC1 etaTJf
4 F M B
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No S 27 Sub 2

INVESTIGATION OF AGREEMENT No 7616

LYKES HARRISON POOLING AGREElrENT

r

Subrnitted October 9 1954 Decided November 17 1954

Pooling Agreement No 7616 between Lykes Bros Steamship Co Inc and Thos

and Jas Harrison Ltd found to create relationships which slightly diminish

but which do not eliminate competition between its signatolies
The Board is required as a matter of law to consider under sections 603 b

and 606 of the Merchant Marine Act 1936 diminution of competition in

eomputing the amount of operating differential subsidy to be gr nted to

American flag operators signatory to pooling agreements

Odell ominers for Lykes Bros Steamship Co Inc

JonnJJIason and AllenO Dawson as Public Counsel

REPORT OF THE BOARP

By THE BOARD

This proceeding arises out ofourorder of investigation and hearing
dated August 8 1951 recast April 7 1952 in which we proposed to

determine the effect of pooling and or sailing agreements Nos 7549

7616 7792 and 77961 on foreign flag competition as a factor in deter

mining the operatingdiffelential subsidies payable under title VI

Merchant 1arine Act 1936 as amended 46 T S C 1171 et seq here

inafter called the Act to the subsidized operators which are parties
thereto The purpose of the investigation as recast was to develop
and receive evidence with respect to the following issues

1 Whether these agreements by a pooling or apportioning earnings losses

or traffic b allotting or distributing sailings traffic or areas c restricting
the volume scope frequency or coverage of services or d any other means

create relationships such as eliminate or tend to eliminate or diminish the extent

of competition among their signatories

1 Tbe pooling and orsalllng agreements are

Pooling Agreement No 7796 between Grace Line Inc and Chilean Line C S A V

Salling Agreement No 7549 between l Ioore McCormack Lines Inc and Swedish Ines

Agreement No 7792 supporting Agreement No 7795 referred to as the Colombian Coffee

Pooling Agreement an eight party agreement and Pooling Agreement No 7616 between
Lykes Bros Steamship Co Inc and Th s and Jas Harrison Ltd
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2 If so whether the Board is required as a matter of law to consider

under sections 603 b and 606 of the Merchant Marine Act 1936 as amended

such elimination or diminution of competition in computing the amount of

operating differential subsidy to be granted to American flag operators signatory

to such agreements
3 Whether if the Board is required as a matter of law to consider such

elimination or diminution of competition if any in such computation it is pre

cluded from so doing in the case of any approved agreement which was in effect

at the time the operating differential subsidy contract was first awarded

4 Whether if theBoard is not required as a matter of law to consider such

elimination or diminution of competition if any in such computation under

sections 603 b and 606 of the Act it should nevertheless so consider thesame

intheexercise of sound administrative discretion

The issues as recast narrowed the scope of investigation and hear

ing to the confined issues presented under se tions 603 b and 606

of theAct whichprovide as follows

SEC 603 b Such contract shall provide that the amount of the oper

ating differential subsidy shall not exceed the excess of the fair and reasonable

cost of insurance maintenance repairs not compensated by insurance wages

and subsistence of officers and crews and any other items of expense in which

the Commission shall flnd and determine that the applicant is at a substantial

disadvantage in competition with vessels of the foreign country hereinafter

referred to inthe operation under United States registry of the vessel or vessels

covered by thecontract over the estimated fair and reasonable costof the same

items of expense after deducting therefrom any estimated increase in such

items necessitated by features incorporated pursuant to the provisions of section
501 b if such vessel or vessels were operated under the registry of a foreign
country whose vessels aresubstantial competitors of the vessel or vessels covered

by thecontract

SEO 606 Every contract for an operating differential subsidy under this title

shall provide 1 that theamount of the future payments to the contractor shaU
be SUbject to review and readjustment from ti e to time but notmore frequentl
than once a year at the instance of the Commission or of the contractor If

any such readjustment cannot be reached by mutual agreement the Commission

on its own motion or on the application of the contractor shall after a proper

hearing determine thefacts and make such readjustment inthe amount of such

future payments as it may determine to be fair and reasonable and inthepublic
interest The testimony in every such proceeding shall be reduced to writing
and filed in the office of theCommission Its decision shall be based upon and

governed by the changes which may have occurred since the date of the said

contract with respect to the items theretofore considered and on which such

contract was based and other conditions affecting shipping and shall be promul
gated in a formal order which shall be accompanied by a report in writing in

which theCommission shall stateits flndings of fact

At a prehearing conference on January 18 1954 a motion to sever

and to proceed separately with hearings on Agreements Nos 7549

7616 7792 and 7796 was granted by the presiding examiner

Separate hearings on Pooling Agreement No 7616 were conducted

from March 2 1954 through March 4 1954 Although the exam
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iner s recommended decision served on August 6 1954 deals with

all of the matters in which hearings was held this present report
is directed only to the specific recommended decision of the examiner

n the matter of the pooling agreement between Lykes Bros Steam

ship Co Inc hereinafter called Lykes and Thos and Jas

Harrison Ltd hereinafter called Harrison

The examiner recommended that the Board find under issue No

1 that a the subject agreement creates relationships which do not
eliminate competition between its signatories but b which do

tend to diminish such competition that c notwithstanding the com

petition met by Lykes remains substantial The decision recom

mended as to issue No 2 that the Board is required as a matter

of law to consider under sections 603 b and 606 of the Act

diminution of competition in computing the amount of operating
differential subsidy It was further recommended that no determi

nation be made under issue No 3 since the Lykes Harrison agreement
was not in effect when Lykes subsidy contract was first awarded

Likewise no determination was recommended under issue No 4 in
view of the recommended findings in issue No 2

Exceptions to the recommended decision hereinabove described were

filed by Public Counsel and by counsel for Lykes Oral argument
on the exceptions was heard by the Board on October 13 1954
Thereafter the matter wasremanded to the examiner for clarification
of his finding of diminution of compensation between the pool mem

bers By supplemental recommended decision served on October
29 1954 the examiner found the degree of diminution to be slight

No exceptions to the supplemental recommended decision have been
filed by the parties

On November 5 1954 the parties were notified of our intention
of taking official notice under Rule 13 g of the Rules of Practice
and Procedure of reports dated October 22 1954 and November

1 1954 from Director Office of National Shipping Authority and
Government Aid to the Secretary Federal Maritime Board relating
to competitive conditions in the trade here under consideration during
the first nine months of 1954 The parties have not advised us of any
intentions of disputing the facts shown in these reports

Ve agree generally with the examiner s recommended decision al1d
specifically find the following

1 Lykes holds operating differential subsidy agreement contract
No MCc62431 with the Board That agreement executed in 1937
and inoperative during World War II was resumed on December
29 1949 effective as of January 1 1947 and includes Lykes service

Jjne B 1 Trade Route No 21 described in the contract as follows
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Between a United States Gulf port or ports west of but not including

Gulfport Mississippi and a port or ports n the West Coast of the United

Kingdom with the privilege of calling at Irish ports and with the further

privilege of calling at Tampa Port Tampa Boca Orande and at ports in the

West Indies and Mexico

2 Lykes along with Harrison a British shipping company is

party to a pooling agreement providing for equal participation in

revenue and traffic from designated United States Gulf ports to

Mersey ports in the United Kingdom 2 The other pool member Har

rison has served the trade from the Gulf to Mersey ports since shortly
after the United States Civil War and owns 41 vessels which are

comparable to those ofLykes
3 The other lines in the trade besides Lykes and Harrison are

Brocklebank Cunard Line hereinafter called Brockiebank
Ropner Line hereinafter called Ropner both British and States
Marine Corporation of Delaware hereinafter called States Ma
rine an American line operating foreign flag Vessels in this trade
Prior to 1954 the combined annual sailings of these lines did not
exceed 16 as compared with the pool sailings ranging from 39 to 59

per year Two tJnited States owned lines Waterman Steamship Qor
po ation hereinafter called Watetrrian and States Marine have
tried unsuccessfully to penetrate the trad although neither line has
applied for admission to the pool During the first line months of
1954 carryings of non pool foreign flag vessels have substantially
increased Reports from the Director Office of National Shipping
Authority and Government Aid of which w may take official notice
reveal inter lia the following increase ip sailings as compared with

preceding years
000 omitted

Lykes Harrison Pool
Foreign Flag
Competing

Year Total Lykes Harrison Liness

SaUings Tons Sallings Tons Salll gs Tons Salllngs Tons

196L 46 268 9 23 128 7 23 140 2 9 12 7
1951

u 59 363 7 31 192 5 28 171 2 I 11 2
1952 u

u 46 299 0 22 138 3 24 160 7 11 11 9
1953 m m

u 39 205 1 19 110 7 20 94 4 16 45 0
1954 9 mo

uu 41 4 21 4 20 4 23 114 5

2 The agreement provides for cooperation in thetransatlantic trade t the United Kingdom
ports of Liverpool G rston Blrkenhead Manchester and Runcorn from the U S A Gult
ports of Tampa Port Tampa Boca Grande Florida New Orleans Louisiana Lake Charles
Louisiana

Orange
Texas Beaumont Texas Port Arthllr Texas Port Neches Texas

Houston Texas GalVeston Texas Texas City Texall Freeport Texas Corpus Christi
Texas and Brownsvllle Texas Itwill be notew that ports embraced in the Jooling agree
ment are not identical with the ports described in Lykes Line B1 Trade Route o 21

I
Ropner inall years 195054 Clinard Brocklebank since November 1953 Gulf Shipping

Lines and U S Europe Merchant tln in195t only
4 Not yet available
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4 The trade encompassed by the pooling agreement is governed
by the Gulf United Kingdom Conference Agreement No 161 of
which Lykes Harrison States Marine Ropner and Brocklebank
are members S

5 The present pooling agreement was preceded by sim lar agree
ments After WorldWarI thepredominant lines in the Gulf Mersey
trade were Harrison and Leyland largely through the nationalistiC

tendency of British consignees to instruct routing on British vessels

The United Statef Shipping Board line was unable to attract more

than 25 to 30 percent of the total traffic The keen competition led to

blanketing of sailings uneconomical calls at numerous ports and

overtonilaging of the berth In 1932 agr ement wasreached between
the Shipping Boarp and the British lines to alternate monthly sail

ings at Sablne River por to prevent wasteful competition In the
meantime Lykes as agent for the Shipping Board attempted but
failed to reach an agreement with European lines servhig the Gulf
because the latter offered a percentage participation to the United

States thig line substantia Iiy below 50 p rCerit Finally in 1933

Lykes as agel1t was able t6 obtain a pooling agreement with Hartison
and Leyland whereby Lykes would r eive 50 perceilt of the traffic

and revenue and the two British lines the remainder The result
was that Lykes obtained a greater share Qf the trafflc and all three
lines achieved greaier 6perating onomies The latter agreement

No 2218 w apptoved by the Shipping Board under section 15
or the Shipping Act 1916 oil February 8 1933 A subsequent and
similar agreement No 2401 approved on July i8 1933 continued

in force without chafige e deptfor the purchase by Lykes of the
rvice run by the trnited States Shipping Board line and the pur

chase of Ley lwd by Harrison until terminated in 1939 after the
outbreak of1Vorld War II

64 The pooling agrooment here under consideration No 7616

was executed on June 24 1947 filed with the Maritime Commission
on Jiily 28 1947 and approved under sectioh 15 of the Shipping Act
1916 on July 1 1948 Agreement No 7616 differs fiom the prior
agreement 2401 prirtulrily in its provisio s coveting carriage of

parcel lots of bulk cargo It is self renewing from year to year sub

ject to cancellation oh six months notice and covers the eastbotlnd
traffic of Lykes and Harrison with enumerated exceptions from

II Complete membership of Conference Agreement No 161 Is as follows The Cunard
Steani Shlp Company Limited Thos Jas Harrison LI ted Harri n Line tar
rlnaga Steamship Co Ltd LarrJnlg Line Lykes Bros Steamslitp Co In Dixie
U K Line Ropner Llne Jolnt Service of Sir R Ropner Co Management Ltd
The POol Shipping Company LiD1ted The Ropner Shipping Company Limited States
Mar ne lD s Joint Service of States iari Corporation States Marine Corporat lo of

D luW1U Waterman is not presently a member
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designated United States Glllf ports to United Kingdom 1Iersey

ports
1 Under the pooling agreement freight revenues less carrying

harges are to be placed in a money pool and are to be distributed

50 percent to Lykes and 50 percent to Harrison 6 Although there

if a provision for quarterly distribution of the money pool no money

nctualJy changes hands Joint allocation is made each month by
Pool Committee c9mposed of representatives of the carriers to the

end that the carryings and revenue of each will be approximately on

the agreed fifty fifty basis The parties in additiop exchange infor

mation as to expected traffic movements and schedule sailings in order

to avoid conflict and duplication of loading and discharge ports i

and cargo manifests of each line are submitted to an independent
g ncy for purposes of recording and computing thecarryings of ea h

line When one member has carried a greater proportion of cargo I

tl1an ano her the pool gives a larger vessel allocation to the

undercarrying member

8 The lines solicit for this trade as independently and as intensely
as for trades outside of the pool The solicitation staff of Lykes out

umbers Harrison s in the United States by five to one Harrison s

staff in England however outnumbers Lykes by about twenty to one

Although cargo is not booked by either party for the other in the

event that one party has booked cargo for which a ship cannot be

provided that party will suggest to the shipper that its cargo be car

ried on a vessel of the other Cargo booking contracts of either line

apply on ships of the other

9 The pool results in incre sed frequency of servi ce at principal
ports adequate coverage at lesser ports greater share for Lyk of the

available traffic including high rated cargo and increased earnings
by the carriers from maximum utilization of vessel space better

balanced cargoes elimination of wasteful calls at smaller ports and
reduced voyage turnaround Additionally the pool has tended to

break down the traditional preference of British shippers for British

flag lines Lykes under the pooling agreement has carried 50 percent
of cotton moving from the Gulf to the United Kingdom under the

control of British Government procurement agencies wh reas in the

absence of the pool Lykes would probably have been excluded from

participation in such shipments Although control over these ship
llent has recen ly be nrelease by the British Gov rnment to private
British purchasers Lykes continues to participate in the trade to an

extent not possible without the pooling agreement
e Carrylngs and revenue derived fioom non pool ports are Dot subject to the agreement
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10 Since the freight rates in the Merscy trade are comparable to

the rates in Lykes service B 2 from the Gulf to London and con

tinental ports 1 in which there is no pool it is clear that the pooling
agreement has neither an adverse nor a beneficial effect on rates All

members of the GulfJUnited Kingdom COhference who qualify as

lotton carriers may vote on freight rates

11 The pooling agreement in the following manner has the effect
of diminishing foreign flag competition within the meaning of section

603 b of the Act

a Operational economies resulting from the pooling agree
ment present formidable competition for non member carriers

b During the life of the present agreement Harrison cannot

receive more than 50 percent of the revenue derived from the
combined carryingg ofboth lines

c Lykes and Harrison during periods in which no other
line or an insufficient number of other lines qualify as cotton
carriers s have the power in the GulfJUnited Kingdom Confer
ence to control tariff rates on cotton the most important com

modity in the trade
d In the absence of a pOQling agr ement the participation

of Lykes in movements in the trade would be substantially re

duced We find that Harrison has refrained because of the

pooling agreement from obtaining the amount of cargo which
it could otherwise have obtained In the past this restraint has
been manifested by Harrison s cooperation in refraining from

taking steps to preclude Lykes from obtaining cargo controlled

by British procurement agencies
12 Competition with foreign lines has not been eliminated in the

GulfjMersey trade by virtue of the agreement for the following rea

sons

a Either line if dissatisfied with the others carryings and
efforts to solicit cargo may free itself of the unsatisfactory mem

ber by withdrawal from Agreement No 7616 on six months
notice

b Each party solicits cargo as vigorously and as indepen
dently for this trade as for its other trades

1 Line B 2 covers the route between Mobile other east Gulf ports as traffic offers to
Havre London Antwerp and Rotterdam returning east Gulf with privilege of call1Jlg at

Baltic ports
e Conference Agreement No 161 clause 4 provides that only those lines providing regu

lar services to the ports of Liverpool and Manchester shall be entitled to vote on freight
rates on cotton and cotton lInte s
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c While the pool remains formidable eompetition to other

foreign flag lines the recent release of eontrol of cargo move

ments by British Government procurement agencies to private
British buyers created new opportunities for British flag lines

otherthan Harrison to obtain a larger partiCipation in such move
ments Vhile participation of lines by v els other than B jtish
lines in movements ofBritish ontronedcargo h s been hampered
by traditional British natioriiJ1ism no such obstacle is presented
to British flag non pool vessels

d As hereinabove stated carryings ofnon pool foreign flag
vessels have substantially increased during the first nine m mths
of1954 to a combined total of 2 SRillings as contrasted with the

previous annual high o 16 SaiIi rhe data while incomplete
as to tonnage lifted indicate inereu Ippetition in the trade

13 The xistence of the pooling agt ment does not affect Lykes
need for cost parity with foreign 6 g competitors It further ap
pears from the evidence adduced at thj hearing that Lykes could not

long operate in this trade on a long raRge basis without subsidy and
that the termination of subsidy might well result in cancellation of
the pooling agreement Lyles president testified that Harrison

might ell seek to drive Lykes out ofthe trade if Lykes should be put
to the disadvantage of unsubsidized operation We infer fro this

testimony that the pol only exist while substantial competition be
tween Lykes alid Harrison remaill8 that the t09l rVeS Ollly to par
tially restrain for ecoIiomic adV tI1 ge in p atWn the continuing
substantial competition between the parties

14The Maritime Commission was ltware of the pre war pool
Agreement No 2401 when in 1937 it first awar4ed a subsidy con

traqt to Lykes The pres nt pooling agreemeri No 7616 was not
then in existence Itwas in existen e however when the resumption
subsidy ontract wasexecuted

15 When the present pooling agreement wa bef9re the Maritime
Commission for approval urider ction 15 Qfthe Shipping Act 1916
the Commission dealt not only with the questiom31n lved der that
section but also considered the implications and effect unde the Act
ofapproving a pooling agreement to which a subsidized operator was

a party In fact the Commissioilapproved the agreement only after
it halsought and received advice from its General Counsel that the
agreement waS hbt unlawful per 8e under the Act 9

Actually the
consileration of this agreement led to the f9rmulation and incorpera

9Minutes of United States Maritime Commission July 1 1948 One Commissioner
dlsented on the ground that the agreement was contrary to the purposes and pol cy of

that act
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tion of Article 11 18 c in all operating differential subsidy
agreements

16 On at least four occasions the subject agreement was brought
to the attention of congressional committees in the House and Senate

concerned with the merchant marine and no adverse comment was

made

From the foregoing statement of facts we reach the identical con

clusions arrived at by the examiner restated as follows
lssue No 1 Relationships have been created which do not eliminate

competition between the signatories to Agreement No 7616 but which
do tend slightly to diminish competition between the signatories there
to Notwithstanding the diminution the competition met by ykes
remains substantial

Issue No 2 The Board is required as a matter of law to consider
under sections 603 b and 606 of the Act diminution of competition
in computing the amount of operating differential subsidy

In view of our conclusions on issue No 2 it is unnecessary to con

sider issue No 4 Since the agreement walD not in effect when Lykes
subsidy was first awarded it is unnecessary to consider issue No 3

LYKES EXCEPTIONS

On September 13 1954 Lykes filed a memorandum primarily sup

porting but partially excepting to the recommended decision Lykes
excepted to the conclusion of the examiner on issue No 2 on the

grounds that

1 The examiner s recommendation that consideration must
be given to diminution of competition in computing the subsidy
rate penalizes Lykes for foUowing a policy previously laid down

by the Shipping Board

2 Recomputation of subsidy rates must be based on cost

parity alone

3 The recalculation proposed is unauthorized by the act
4 The Government is precluded under section 606 from

recomputing the subsidy under the circumstances since the pool
ing agreement was in effect when the subsidy contract wa

awarded

5 The examiner s recoinmended decision runs contrary to

the policy of encouraging subsidized operators to increase effi

ciency and improve service

Lykes excepts to the conclusion on issue No 1 on the ground that
the examiner erroneously found diminution of conlpetition

4 F M B



524 FEDERAL MARITIME BOARD

Lykes also excepted generally to the examiner s recommended find
ings insofar as those findings differed from Lykes proposed findings
arid additionally that having approved of the pooling agreement the

Government should be estopped from now questioning its own

actions

We reject with little discussion Lykes first and fourth ba for

exception to the examiner s conclusions on the second is ue First

actions and policies of the Shipping Board prior to passage of the

Act do not enter into consideration of matters arising under t4at
statute Considering the fourth basis for exception we think that

the examiner correctly found the 1937 subsidy contract and the re

sumption agreement executed in 1949 to be one agreement The intent

of theparties in this respect is abundantly evident from an exaIiliIla
tion of the instrument executed in 1949 which provides in pertinent
part as follows

NOW THEREFORE in consideration of the premises the parties hereto agree
that effeo ive January 1 1947 the Subsidy Agreement as amended is

hereby amendea as follows Emphasis added

Contrariwise the pooling agreements are distinct and separate docu

ments in spite of their similar content The pre war agreement No

2401 was terminated by the parties and oaUJelled by the Maritime

Commission on October 17 1939 at their request The present agree
DlentNo 7616 does not refer to earlier agreements or purport to

other than an independent and original agreement between theparti s

The second and third bases for exception to the conclusiops in the

second hsue are in substaIJce the same that is that section 606
of theAct does not contemplate or authorize a recalculation ofoperat
Ing differential subsidy rates where foreign flag competition is dimin

ished below the level upon which the subsidy contract was based
We agree w th the examiner that diminution in competition must

be considered in computing the amount of subsidy to be granted
Section 606 of the ACt provides for periodic review of future
pay ents under the contract and readjustment thereof where re

quired in the event of changes with respect to the items theretofore
considered and on whioh 8UJh oontract WfUJ based as described in
section 603 b and other oonditions affeoting shipping

Emphasis supplied The purpose of providing cost parity is to
enable the United States fl g ines to meet foreign competition and
the existence and degree of such competition are considerations basic

to the subsidy contract Certainly where foreign flag competition is
eliminated the basis for the award disappears So too where compe
tition has dimini hed from the level existing pon computation of the
award the basis for the award may be affected to the extent of the
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change in competition The factors set out in section 603 b which
affect and measure the subsidy award are not confined to necessary
visible differences in operational cost between the United States flag
operator and those of a foreign competitor but are broader and more

flexible in conformity with the purposes and policies of the Act

Efficiency in vessel utilization foreign governmental aid cargo pref
rences and other factors which depend in varying degree o the

kind andor amount of foreign flag competition are con idered prior
to grant of the award changes in th e factors as a result of dimin
ished competition may alter the basis for the award and must

under section 606 be considered in review Additionally sectioh 606

by requiring review of future payments in respect to other
conditions affecting shipping implicitly ontemplates cOllsid
eration of conditions not existing at the time of execution of the

subsidy contract or necessarily basic to the contract at the time of
execution vVhether the dimiIlution of competition here must be
reflected in the amount of subsidy award payable we do not here
determine nor would such a determination be possible from the record
before us

We now come to Lykes fifth basis for exception to the conclusions
of the examiper on the second issue Lykes there argues that recalcu
lation of subsidy a wards on the basis of diminished competition vio
lates the policy of encour ing increased efficiency in subsidized op
erations The Act itself furnishes a complete answer to that conten
tion Section 606 requires opera ional efficiency in order to minimize
the public expenditure necessary to enable a United States flag
line to compete with foreign lines Increased efficiency is encouraged
as a matter of policy for the saine reasons Further we interpret
sections 606 and 603 b as requiring us to consider diminution
ofcompetition and the effeCts thereof in review of subsidy payments
for the same puJlic considerations among others Accordingly we
find no inconsistency between our policy and the examiner s recom

mended decision

Finally Lykes argues that the express Maritime Commission ap
proval of Agreement No 7616 under section 15 of the Shipping Act
1916 precludes us from now finding a diminution of competition re

sulting from that agreement
Lykes further contends that the approval of Pooling Agreement

No 7616 by the MaritiIpe Commission in 1948 under section 15 of the
Shipping Act 1916 and an implicjt approval of the agreement under
the subsidy provisions now estop the Government from reVIewing the
amount of subsidy payments Ve consider as a complete answer to

Lykes contentions the facts that a the Maritime Commission s ew
4 F M B
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press order of approval was issued only under section 15 of the Ship

ping lct 1916 and b the Commission s implicit approval of the

pooling agreement if any was limited to the lawfulness per se of the

agreement and did not extend to the practices thereunder

EXCEllTIONS OF PUBLIC COUNSEL

Public Counsel filed exceptions to the examiner s recommended de
cision on the ground that

1 The examiner erred in finding that the pooling agreement
did not eliminate competition between its signatories and

2 The examiner erred in holding that the question ofwhether

or not the subject agreements comport generally with the pur

poses and policy ofthe Act is foreclo edin theinvestigation
Public Counsels first exception reacheS the fundamental issue in

this proceeding the question of the effect of the pooling agreement
on competition between Lykes and Harrison Public Counsel con

tends that the agIeement between the parties is a substitute for com

petition necessarily destroys or diminishes competition below a sub

stantial level and does not meet the standards for competition pre
scribed in Revie1o of Grace Line Svisidy Route 93 4 F M B 40

P952
Public Counsel does not contend that sl1ipping pools in essence are

unlawful under the Act or that any such pool necessarily eliminates

competition between its signatories and in the trade concerned nor

do we take his assertion that pooling agreements are bald efforts to

substitute monpoly for competition to be so intended in oral argu
ment counsel has stated his belief that there are carrier pools which

do not reduce or eliminate competition He confines his objections
rather to the effect of this particular agreement on competition be
tween its member carriers

We agree with Public Counsel that pooling agreements are not un

lawful per se under the Act orunder the Shipping AGt 1916 although
pooling agreem nts necessarily tend to reduce competition as ordi

narily defiped We do not agree that Agreement No 7616 diminishes
competition between the parties below a substantial level Competi
tion in the usual sense has three elements pric quality and serv

ice 10

Competition in this sense has been defined as The effort of
two or more parties acting independently to secure the custom of

10 Ml8Si8slppi Valley Hardwood 00 et aZ v McOZaMhan Dist Atty et aZ 8 F Supp
B88 W D Tenn 1934
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a third party by the offer of the lrwst favorable te rms ml Em

phasis supplied
Itis apparent thatthe concept of competition as applied in decisions

dealing with antitrustlaw violations and unfair trade practices cannot

be made applicable to shipping practices under the Act which con

templates the continued existence of price regulation by steamship
conferences as well as other practices which absent enabling legisla
tion would violate Federal antitrust laws Competition under the

Act necessarily contemplates a less than full free and unrestrained

struggle for custom since price regulation the antithesis of competi
tion as usually defined is present T

e are of the opinion that the

word competition as applied in the Act must be given a broader

meaning within the structure of the Act and consistent with its pur
poses Competition in this sense is an elastic term not readily cate

gorized or restricted in application As we stated in Review of GrMe

Line Subsidy Route supra pages 4445

Congress has not provided a deflnition of the term substantial competition
as it applies to foreign flag operators The term foreign flag competition
has similarly not been given a restricted or definite meaning or did Congress
direct that the administrators Qf the Act should crystallize its meaning in the

manner in which they were directed to do with respect to the words net

earnings and capital necessarily employed in section 607 d of the Act

For those words like the words interstate commerce and navigable
waters used in the Constitution of the United States should retain that degree
of flexibility that will permit the administrators of the Act to carry out the

general policies of Congress with consideration for the exigencies of the day

Accordingly we believe that the finding of substantial competition
as above discussed in the GulfjMersey trade is fully justified from the
facts outlined in paragraph 12 SUlp1 a

The examiner did not err in holding that the question of whether

or not the subject agreements comportgenerally with the purposes and

policy of the Act is foreclosed in this investigation The scope of

inquiry was outlined in the notice of investigation given on August 8
1951 Further broadening of the issues would do unwarranted vio
lence to the notice requirements of the Administrative Procedure Act

Contentions f the parties or requested findings not dealt with in
this report have been given consideration and found not related to
material issues ornot supported by the evidence

Investigation is discontinued

By order of the Board

gd A J WILLIAlIS Seoretary
uLtP80n v 80COtll1J Vacuum OorporaUon 87 F 2d 265 CCA lat 1937
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No S 27 Sub 4

INVESTIGATION OF AGHEEMENT No 7796 GIUCE C S A V POOLING
AGREEMENT

Snbmitted August 31 1954 Decided DeCe1nbe1 16 1954

Pooling Agreement No 7796 between Grate Line Inc and Chilean Line
C S A V found Hot to create relationships such as eliminate or diminish

competition hetwen its signatories

W F Oogswell and E Rlt88ell Lutz for Grace Line Inc
John Afason and Edward Aptake J as Public Counsel

REPORT OF THE BOARD

By the Board

This proceeding arises out of our order of illvestigation and hearing
dated August 8 1951 recast April 7 1952 in yhich we proposed to

determine the effect o fpooling and or sailing agreements Nos 7549
616 7792 and 77961 on foreign flag competition as a factor in deter

mining the operating differential subsidies payable under title VI
Merchant Marine Act 1936 as amended 46 U S C 1171 et seq
hereina fter caned the Act to the subsidized operators which are

parties thereto The purpose of the investigation as recast was to

develop and receive evidence with respect to the following issues

1 Whether these agreements by a pooling or apportioning earnings
losses or traflic b allotting 01 distributing sailings traffic or areas c

restricting the yolume scope frequency or coverage of services or d any
other means create relationships such as eliminate or tend to eliminate or

diminish the extent of competition among their signatories
2 If so whether the Board is required as a matter of law to consider

under sections 603 b and 606 of the Merchant Marine Act 1936 as

1 The pooling and or sailing agreements are

Pooling Agreemen t No 7796 between Grace Line Inc and Chilean Line C S A V

Sailing Agreement No 7549 between Moore McCormack Lines Inc and Swedish lines
Agreement No 7792 supporting Agreement No 7795 referred to as the Colombian
Colfee Pooling Agreement an eight party agreement and Pooling Agreement No
7616 between L kes Bros Steamship Co Inc and Thos and Jas Harrison Ltd
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amended such elimination or diminution of competition in computing the

amount of operating differential subsidy to be granted to American flag

operators signator to such agreements
3 Whether if the Board is required as a matter of law to consider such

elimination or diminution of competition if any in such computation it is

precluded from so doing in the case of any approved agreement which was

in effect at the time the operating differential subsidy contract was first
a warded

4 Whether if the Board is not required as a matter of law to consider

such elimination or diminution of com tition if any in such computation
under sections 603 b and 606 of the Act it should nevertheless so consider
the same in the exercise of sound administrative discretion

The issues as recast narrowed the scope of investigation and hear

ing to the confined issues presented under sections 603 b and 606
of the Act which provide as follows

Sec 603 b Such contract shall provide that the amount of the

operating differential subsidy shall not exceed the excess of the fair and

reasonable cost of insurance maintenance repairs not compensated by in

surance wages and subsistence of officers and crews and any other items

of expense in which the Commission shall find and determine that the

applicant is at a substantial disadvantage in competition with vessels of

the foreign country hereinafter referred to in the operation under United

States registry of the vessel or vessels covered by the contract over the

estimated fair and reasonable cost of the same items of expense after

deducting therefrom any estimated increase in such items necessitated by
feature incorporated pursuant to the provisions of section 501 b if such

vessel or vessels wereoperated under the registry of a foreign country whose

vessels are substantial competitors of the vessel or vessels covered by the
contract

Sec 606 Every contract for an operating differential subSidy under this

title shall provide 1 that the amount of the future payments to the con

tractor shall be subject to review and readjustment from time to time but
not more frequently than once a year at the instance of the Oommission or

of the contractor Ifan such readjustment cannot be reached by mutual

agreement the Commission on its own motion or on the application of the
contractor shall after a proper hearing determine the facts and make such

readjustment in theamount of such future payments as it may determine to

be fair and reasonable and in the public interest The testimony in every

such proceeding shall be reduced to writing and filed in the office of the

Commission Its decision shall be based upon and governed by the changes
which may have occurred since the date of the said contract with respect to

the items theretofore considered and on which such contract was based and

other conditions affecting shipping and shall be promulgated in a formal
order which shall be accompanied by a report inwriting in wbich the Com

mission shall state its findings of fact

At a prehearing conference on January 18 1954 a motion to sever

and to proceed separately with hearings on Agreements Nos 7549
7616 7792 and 7796 was granted by the presiding examiner
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Separate hearing on Pooling Agreement No 779G was held on

March 31 1954 Although the examiner s recommended decision

served on August 6 1954 deals with all of the pooling sailing agree
ments on which hearing was held this present report is directed

only to the specific recommended decision of the examiner in the
matter ofPooling Agreement No 7796

The examiner recommended that we find under issue No 1 that

relationships have been created which do not eliminate or diminish

competition between the signatories to Agreement No 7796 and that
the Board specifically find the following in addition to the ultimate
fact

1 The parties to the pool areGrace Line Inc hereinafter Grace
und Compania Sud Americana de Vapores hereinafter Chilean
Line Grace operates a subsidized service on Line A Trade Route 2
U S Atlantic ports west coast of South America Its operating

differential subsidy contract was awarded in 1937 operations were

suspended during VVorld vVar II and were resumed on January 1

1947 Its contract provides for 50 52 sailings with combination pas
senger and freight vessels and 13 26 sailings with cargo vessels

2 Its combination service is weekly between Ne y York and Arica

Antofagasta Charnal Valparaiso and San Antonio Chile and at
several ports in the Canal Zone Colombia Ecuador and Peru with
occasional calls at other ports Its freighters make two sailings per
month between Boston New York Baltimore and Norfolk and Toco

pilla Antofagasta Coquimbo andValparaiso Chile and several ports
in the Canal Zone Colombia and Peru with occasional calls at other
ports

3 Chilean Line has operated in the trade since before 1920 It

averages two sailings pel month between New York Philadelphia
and Baltimore and Arica Tocopi la Antofagasta Coquimbo Val
paraiso San Antonio Talcahuano San Vincente and Iquique Chile
and several ports in Colombia Ecuador and Peru with occasional
callR at other ports Foul of its C 2 ships also serve European ports
regularly It has ample capacity to carry more than 50 percent of
the total kilo tonnage from United States Atlantic ports to Chile and
still have sufficient space for its European earryings

4 T he other lines in the trade providing berth services operate
foreign flag vessels the Coldemar Line Grancolombiana vVest Coast
Line and Isbrandtsen Company Inc foreign flag time charters

9f these only the West Coast Line provides berth service to Chilean
ports with a sailing every two we ks covering the same general area
as Grace and Chilean Line Northbound from Chile an industrial
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carrier and Isbrandtsen occasionally carry full cargoes of ore In

foreign flag vessels

5 Participati01i of lines in the trade The pool covers the trade

between United States North Atlantic ports and Chile During the

period 1948 1953 the percentage of southbound liner cargo moving
to Chile ranged from 28 to 48 percent of the total southbound move

ment on Trade Route No 2 Northbound from Chi le the percentages

ranged from 47 to 55 During the same period the relative partici
pation ofberth services in cargo to aDd from Chile was as follows

TABLE I

Grace

Southbound
Northbound

Chilean Line

Southbound
Northbound

West Coast Line

Southbound
Northbound

Slnce the inception of the pool West Coast Line has Improved Its service somewhat and bas Increased

its over all participation in the trade

Sailings Percent o

1948 1958 Cargo carried

6470 45 56
65 72 53 78

24 28 3 43
2427 1 19

25 30 1222

2426 1 23

Grace s carryings of copper northbound during the same period were

between 75 and 83 percent o the total compared with 13 to 22 percent
carried by Chilean Line

6 Prior pooling agreelnents were formerly had by Grace with West

Coast Line 1937 and Chilean Line 1941 apportioning revenue on

southbound cargo They were terminated due to World 7ar II

Grace listed the former pool in its application for an operating differ

ential subsidy filed in 1937 Grace s share in the pool with Chilean
Line was 75 percent

7 The reason Grace entered the IJresent pool was to mitigate the

effect of controls overimport cargo established by the Chilean Govern

ment beginning in 1949 These controls were designed to promote
the gIowth of Chilean shipping lines and to alleviate the dollar short

age in Chile by encouraging the use of Chilean flag carriers rather

than United States flag lines Control was exercised by a govern
mentd scrutiny of import licenses in which inlporters were required
to identify the carrier which they intended to patronize and to specify
whether payment was to be made in Chilean or foreign currency and

b the requirement by the principal Chilean bank which is controlleq

by the Government that letters of credit covering imports contain the

condition that the cargo involved must be transported on Chilean Line
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vessels These practices made it possible for the Government effec

tively to direct cargoes to Chilean Line Vhereas in 1950 a substantial

number of commodities were on the free list i e free from control

now all commercial imports are subject to licensing The same is

true as to exports of copper Negotiations between representatives of

the Governments of the United States and of Chile failed to bring
about a change in the above mentioned policies and practices where

upon Grace concluded it was to its best interests to enter into the

pooling agreement
8 The present pooling agree1nent No 7796 was entered into in

October 1950 and on July 6 1951 was approved by the Board under

section 15 of the Shipping Act 1916 and by the MaritimeAdministra

tor under Article 11 18 c of Grace s subsidy agreement It provides
for a pooling of revenues less handling charges derived from cargo
ealried between North Atlantic ports and Chilean ports It requii es

maintenance of at least 25 southbound sailings per annum spaced not

more than 25 days apart and at least 15 northbound sailings spaced
not more than 30 days apart No cooperative scheduling of sailings
is required

9 The southbound cargo subject to the pool includes all cargo with

certain exceptions 2 shipped under local bills of lading from Atlantic

ports to Chile not including cargo destined to Bolivia whether

handled direct or for transshipment Northbound the pool covers

copper only
10 Southbound pool reVe llleS are to be divided equally 110rth

bOlUld to be divided generally in the same proportion as actual copper

carryings by the lines If either party fails to provide the agreed
minimum service its share of the pool shall be reduced by stipulated
amounts

11 The agreement is to continue in force until 1960 and thereafter

from year to year cancelable on 3 months notice Cancellation is

also provided for upon failure to ri1aintain service and so forth

12 Operation of the pool The agreement has resulted in the

payment of moneys by Grace to Chilean Line in every quarterly period
since it was executed in 1950 To the end of 1953 the payment has

averaged approxinlttely 14 percent of Grace s gross revenues from

southbound cargo sribj ect to the pool and about seven percent on the

northbound pool lfor the entire period of the pool the payments
with respect to both southbound and northbound operations under the

pool have amounted to 11 percent of Grace s gross revenue
3

2 Excluded are explosives specie gold and silver bullion or coins bulk oil mail and

passengers baggage and automobiles
3 In 1953 the total payments b Grace amounted to 423 791
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13 There is no provision in the agreement which interferes with

Grace s operations based on its free business judgment as a private
teamship operator under the United States Hag There have never

been any consultations arrangements or understandings regarding
spacing or scheduling of sailings either northbound or southbound
between Grace and Chilean Line There is no joint solicitation or

advertising or any joint agency arrange ment
14 Effect of the pool on solicitation Grace actively solicits and

seeks all types of cargo in the trade The establishment of the pool
has not resulted in a lessening of its solicitation activity It does not
solicit cargo for the Chilean Lil1 nor has it ever diverted shut out

cargo to that line Chilean Line has a large staoff in ChDe and their

representati yes are in active touch with the trade there as well as in
New York The management is in constant touch on a personal basis
woith Chilean Government authorities

15 Benefits of the pool The agreement has resulted in the ability
of Chilean importers to obtain import licenses designating Grace as

the carrier as freely as those designating Oh ilean Line Immediately
prior to the pool the import control authority in Chile selectively
pi ocessed import licenses so as to secure for Chilean Line a greater
proportion of higher rated eargoes lJnder the pooling agreement
Grace has succeeded in recouping more of this traffic Free selection
of carriers is permitted to large private fi rms with a general import
license and to certain large governmental enterprises in Chile which
are substantial importers It is Grace s judgment that in the absence
of the pooling agreement this freedom of choice would be ithdrawn
and the patronage of these importers would go to Chilean Line

exclusively
16 The effect of the pool o n Grace s subsidy Counsel for Grace

state that without subsidy Grace would not be able to operate at all

Comparison of annual costs of operating C2 freighters under United
St ates and Chilean ftags for the year 1951 indicates an excess in
United States costs over Chilean in the amount of 187 583 Grace
estimates that its subsidYI would have been greater at least through
1951 the last year on which rates have been agreed to had the
Chilean Line been eliminated as a compet itor The pooling agree
ment imposes no requirement of service pon Gl ace hich i incon
sistent with its obligation under its operating differential subsidy
c ontract The minimum l equi rements set lip by the agreement do not
affect the frequency or volume of Grace s serviee as specified in its sub

sidy contract
17 The ba3ic facts derived from the foregoing findings 1 to 16

inclusive under issue 1 are a The COlH essi ons made to Chi lean
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534 FEDERAL MARITIME BOARD

Line in the subject agreement were due to restrictions imposed by the

Chilean Government b Grace had no alternative means other than

by this agreement of preserving its position in the trade c the

agreement has not caused any relaxation in Grace s solicitation

Chilean Line has not l elaxeil its competition vis a vis Grace and

competition by Chilean Line ontinues to be substantial cl the

agreement has had no effect with respect to the operational aspects
of Grace s service 1ll therefore has not a H cdcd the volUlllC 01 fre

quency of service as speci tied in its subsidy contrad e the agree
ment affects only the earninWi of Grace and f the agreement has
resulted in no diminution of competition

No exceptions have been filed to the recommended c1eision
On consideration of all of the facts and circumstanees of reord the

Board adopts as its own the eXculliner s findings and conclusions of fact

as to issue No 1 Vhile ye consider that the concept of competition
inherent in decisions dealing yith antitrust law violations and unfair
trade practices is violated by the terms of Pooling Agreement No
7790 and the praetices thenllder YC do not consider that the agree
ment or its effects in any yay reates relationships tending to diminish

competition as necessarily defined under the Act As we stateclin

Lykes IJa rrison Pooling AgJ eemcnt 4 F 11 B 515 527

It is nlparellt that the OIlClpt of COllllldilil1 1 Hllplie l in eli iuw dlHI

ing with antitrllst law violatiol lnd IIIIfa ir tr l lr IWadi ps al not be made

applicable to shillping llraeti cs I ler the Act whiCh conttmplates the con

tinued existeure of price rpgulation b tlnmship cOl ferences as well as

other practices which nbsent enabling legislation would violate Federal
antitrust Inws Competition ullder the Act necessHrily contemplates a

less than full free and Ilnre trained tqlggle for custom f ince price regula
tion the antithesis of eolllpeti tionO IS USIlllly defined is lIrsent We are

of the opinion that the word Ollllltition ns apll1iNl in the Ad must he

given a bro 11er llHanillg withill the strudllof the Act and consistent with
its purposes Comlwtition in this sense is an elastic term not readily
categorized H restricted ill npplication

See also Revie w of Grace Line Subsidy Route 2 4 F M B 40 1 D52
In view of our finding and conclusion fiS to issue No 1 it is un

necessary for llS to consider issues No 2 3 and 4 outlined in our

order of investigation and hearing as recast
The investigation is discontinued
By order of the Hoard

Sgd A J VILLIAlfS

Secretary
4 F M B
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No 759

ANGLO CANADIAN SHIPPING CO LTD ET AL

V

MITSUI STEAMSHIP COMPANY LTD

Submitted December 13 1954 Decided December 15 1954
Issued January 7 1955

Motion to dismiss complaint of Anglo Canadian Shipping Co Ltd et al

members of Pacific Coast European Conference under sections 16 and

17 of the Shipping Act 1916 as amended granted The making and

quoting by a carrier of rates lower by fixed differential than the rates

of competing carriers is not a violation pe1 se of section 16 or section 17

of the Shipping Act 1916 as amended nor is the payment of excessive

fees to freight forwarders without more a violation of those sections

Motion to dismiss petition of Anglo Canadian Shipping Co Ltd et al members

of Pacific Coast European Conference under section 19 of the Merchant

Marine Act 1920 for investigation of alleged differentially lower rate making
by Mitsui Steamship Company Ltd and for the issuance of section 19

rules ifwarranted denied

Jerome A St1 au88 and Alan F lVohlstetter for 11itsui Steamship
Company Ltd

Leonard G James for Anglo Canadian Shipping Co Ltd et al

John Mason as Public Counsel

REpORT OF THE BOARD ON MOTION To Dis nss CO MPLAINT AND To
DISMISS PETITION FOR RULES

Complainants petitioners members ofPacific Coast European Con
ference and parties to Agreement F11B No 5200 hereinafter the

Conference by combined complaint and petition filed on July 12
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1954 allege violation of sections 16 and 171 of the Shipping Act

1016 as amended hereinafter the 1916 act on the part of re

spondent litsui Steamship Company Ltd hereinafter Mitsui

a Japanese fluO line in quoting rates differentially lower than pubb

hEshed conference rates and in paying xcessive fees to frmg t

forwarders

The Conference seeks an order requiring litsui to esist from said

violations and to pay the Conference reparation for damages caused

thereby The Conference further petitions the Board to investigate
the practices of Mitsui and to issue pursuant to section 19 of the

Merchant arine Act 19202 hereinafter the 1920 Act such rules

and regulations as may be necessary in the premises
1 SEC 16 That it shall be unlawful for any shipper consignor consignee forwarder

broker or other person or any officer agent or E mployee thereof knowingly and will
fully directly or indirectly by means of false billing false classification false weighing
false report of weight or by any other unjust or unfair device or means to obtain or

attempt to obtain transportation by water for propert at less than the rates or charges
Which would otherwise be applicable

That it shall be unlawful for any common carrier by water or other person subject
to this Act either alone or In conjunction with any other person lirectly or indirectly

First To make or give any undue or unreasonable preference or advantage to any

particular person locality or description of traffic in any respect whatsoever or to

subject any particular person locality or description of traffic to any undue or unreason

able prejudice ordisadvantage in any respect whatsoever
Second To allow any person to obtain transportation for property at less than the

regular rates or charges then established and enforced on the line of such carrier by
means of false billing false classification false weighing false report of weight or by
any other unjust orunfair device ormeans

Third To induce persuade or otherwise influence any marine insurance company or

underwriter or agent thereof not to give a competing carrier by water as favorable a

rate of insurance on vessel or cargo having due regard to the class of vessel or cargo

as is granted to such carrier or other person subject to this Act
Whoever violates any provision of this section shall be guilty of a misdemeanor punish

able by a flne of not morethan 5 000 for each offense
SEC 17 That no ommon carrier by water in foreign commence shall demand charge

or collect any rate fare or charge which is unjustly discriminatory between shippers or

ports or unjustly prejudicial to exporters of the United States as compared with their
foreign competitors Whenever the board finds that any such rate fare or charge is
demanded charged or collected it may alter the same to the extent necessary to correct
such unjust discrimination or prejudice and make an order that the carrier shall discon
tinue demanding charging or collecting any such unjustly discriminatory or prejudicial
rate fare orcharge

Every such carrier and every other person subject to this act shall establish observe
and enforce just and reasonable regulations and practices relating to or connected with
the receiving handling storing or delivering of property Whenever the board finds that
any such regulation or practice is unjust or unreasonable it may determine prescribe and
orderenforced a justand reasonable regulation orpr ctice

II Insofar as is pertinent to this motion section 19 of the 1920 Act provides
1 The board is authorized and directed in aid of the accomplishment of the

purposes of this Act
a To make all necessary rules and regulations to carry out the provisions of

this Act
b To make rules and regulations affecting shipping in the foreign trade not In

confiict with law in order to adjust or meet general or special conditions unfavorabl
to shipping in the foreign trade whether in any particular trade or upon any partie
ular route or in commerce generally and which arise out of or result from foreig
laws rule8 or regulations or from competitive methods or practices employed b

owners operators agents or masters of vessels of a foreign country
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On September 14 1954 Mitsui moved to dismiss the complaint
and petition on the grounds that 1 as a matter of law the facts

ttlleged are not sufficient to constitute a cause of action under section
16 or section 17 of the 1916 Act 2 as a matter of law the facts al

leged in the petition are not sufficient to justify an investigation into
the alleged practices of Mitsui and the initiation of a rule making
proceeding 3 the Board has no authority to prohibit the alleged
practices of Mitsui by the issuance of rules under section 19 of the

1920 Act and 4 should theBoard find that it does have such power
it should decline as a matter of discretion to exercise that power

Reply to th motion to dismiss the complaint and the petition was

filed by the Conference on October 18 1954 and reply to the motion to
dismiss the petition wasfiled by Public Counsel on September 24 1954
In oral argument on December 3 1954 Public Counsel addressed his

arguments to the complaint as well as to the petition Both itsui

and the Conference were allowed time to rebut the arguments ot
Public Counsel and were granted an additional 10 days within which
to file memoranda in reply thereto

THE COMPLAINT

Mitsui argues that the facts alleged in the complaint do not establish

preference or prejudice within the meaning of section 16 or prejudice
or discrimination within the meaning of section 17 of the 1916 Act
It contends that for a carrier to be guilty of preference or prejudice
under section 16 it must accord different treatment to two different
individuals other than the carrier who are in substantially the same

circumstances and conditions and to whom the carrier owes the duties
of a common carrier Since a common carrier relationship vis a vis
the Conference does not exist and since a triangular relationship be
tween a carrier and two individuals other than the carrier is not

alleged Mitsui implicitly argues that the Conference has no standing
to complain under section 16

Mitsui distinguishes an early decision of our predecessors in Inter
coastal Investigation 1935 1 U S S B B 400 1935 in which under
similar circumstances a violation of section 16 of the 1916 act was

found Mitsui argues that the finding in that case waR baSed on the

power conferred on the Secretary of Commerce under section 18 of
the 1916 act over rates in thE domestic trade whereas in the instant
case the rates involved are those in foreign commerce

Mitsui further argues that the facts alleged do not establish a viola
tion of section 17 of the 1916 act since 1 the first paragraph of the
section extends protection to shippers ports and exporters of the
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United States and not to carriers and 2 th authority conferred on

the Board by the second paragraph of the section to establish just
and reasonable regulations and practices relating to or connected with

the receiving handling storing or delivering of property excludes

control over the payment of brokerage and the level of rates estab

lished by an individual water carrier

The Conference submits that there is ample precedent for the Board
to entertain the complaint and relies upon the decisions of our pre

decessors in Intercoastal Rates of Nelson S S 00 1 U S S B B 326

1934 Intercoastal Investigation 1935 supra Section 19 Investi

gation 1935 1 U S S B B 470 1935 Rates Oharges and Practices

of Yamashita and O S K 2U S M C 14 1939 Oargo to Adria
tic Black Sea and Levant Ports 2 U S M C 342 1940

The Conference further argues that the Board s predecessors have

condemned the payment of excessive brokerage in Section 19 Investi

gation 1935 supra and Rates Oharges and Practices of L db A Gar

cia 0JJUl 00 2 U S M C 615 1941

Public Counsel in oral argument cO1tends that a complaint under
sections 16 and 17 of the 1916 Act does not depend for sufficiency on

the relationship of the complainant to the respondent that a person

filing a complaint setting forth a violation of that act need not be one

directly affected by the alleged violation since the remedy does not

necessarily include reparation citing Isthmian S S 00 v United
States 53 F 2d 251 S D N Y 1931 Public Counsel further

argues however that the weight of the decisions of our predecessors
is against the contention of and the cases relied upon supra by the

Conference that the triangular relationship described by Mitsui is

necessary to establish violations of sections 16 and 17 of the 1916 Act

and that since no such relationship ha been alleged the complaint is
insufficient

While it is true that in previous decisions as cited by the Confer
ence our predecesSors have considered practices similar to those
alleged in the complaint before us we are not persuaded that they
support the present complaint

In Intercoas al Rates of Nelson S S 00 supra which was a pro

ceeding to determine among other questions the feasibility of
approving proposed reductions in rates by certain carriers in the
intercoastal trade the Secretary ofCommerce disapproved a carrier s

proposed tariff differentially lower than the tariffs of its competitors
and condemned the practice without finding violation of the 1916 Act
The report specifically reserved for later determination in a then

pending investigation the question of whether the practice of dif
ferential rate cutting wasviolative of the 1916 Act Inthe referenced
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investigation reported s IntercoaStal Investigation 1935 supra the

SeCretary ofCommerce adopted as hisown the findings of the hearing
examiner including the finding atpage 462

That the practice of Shepard to name tariff rates and charges lower

by fixed percentage than those of its competitors naming competing carrierst
results in undue and unreasonable advantage to it nd in undue and unreason

able prejud ce and disadvantage to the carriers named and is unjust and un

reasonable in violation of sections 16 and 18 of the Shipping Act 1916

It is this decision and this language on which the Conference pri
marily relies in support of its complaint InSection 19 Investigation
1935 supra no violation of section 16 or of section 17 of the 1916 Act
was found although the practice of openly or secretly quoting rates

by differentially lower amount or percentage was condemned as un

fair Neither Rates Oharges and Practices of Yamashita anii
O S E supra or Oargo to Adriatic Black Sea and Levant Ports

8upra held the practice of rate making by an amount or percentage
differentially lower than the rates of competitors to be in violation of

section 16 or of section 17 of the 1916 Act although the practice was

considered in both cases to be harmful and contrary to the purposes
of that act

We must consider then only the report in Intercoastal Investiga
tion 1935 supra While we are reluctant critically to examine this
report of our predecessors the later decisions involving substantially
similar practices cast doubt upon the applicability of sections 16 and
17 here since no violations of the IV16 Act were found in those cases

At the outset the fact that the intercoastal investigation in 193

was directed solely at practices existing in interstate as distinguished
from foreign commerce is not significant The Secretary of Com
merce having full power under section 18 of the 1916 Act over rates
in interstate commerce nevertheless found a violation of section 16

Section 16 applies equally to the domestic and foreign trades It im

poses prohibitions standards and sanctions which are not dependent
for force and effect on the provisions of s ction 18 Further apart
from the intercoastal classification of the carriers involved in that

investigation we are unable to distinguish the facts there considered
from the allegation in the matter before us that Mitsui has violated
and continues tQ violate section 16 by quoting and granting rates
which are differentially lower than those of the Conference

Nor do we consider that a person filing a complaint under section
16 must be a person injured by the practice or practices alleged therein
As stated by Public Counsel IsthmianS S 00 v United States supra
as well as section 22 of the 1916 Act competely settles this point

Although the interests of sound statutory interpretatIon dictate
4 F M B



540 FEDERAL MARITIME BOARD

that we follow in similar circumstances the principles enunciated by
bur predecessors we must differ with the report in Intercoastal b

vestigation 1935 supra Insofar as that report interprets rate

cutting by fixed and lower differential to be a violation per se of sec

tion 16 it is in conflict with other well established principles of this

Board and its predecessors
In Huber Mfg Co v N V Stoomvaart Maatschappij Nederland

4F M B 343 1953 we stated at page 347

Itwill be seen that the language of section 16 First makes it a violation to

give any undue preference to any partioular pe1i8on or to subject a ny particular
person to any undue or unreasonable prejudice The undue preference and the

undue prejudice mentioned in this section is always a relative matter that is
thepreferring of one person to another or thedeferring of one person to another

To constitute a violation of this section there must always be two persons given
unequal treatment by the carrier or other person subject to the Act

To the same effect see Eden Afining 00 v Bliuefields Fruit S S 00

1 U S S B 41 1922 H Kramer 00 v Inland Wate1lW Ys 001p
et al 1 U S M C 630 1937 United Nations et al v Hellenic Lines

Limited et al 3 F M B 781 1952 Although these decisions relate

primarily to a preference or an advantage given to persons other than

carriers it is unquestionably true that all persons under section 16

must be treated alike Therefore if the section applies to a preference
given by acarrier in favor of itself as against a competitor then the

section must also apply to relationships between a carrier and one

shipper This possibility however is expressly excluded by the cited

decisions We see no indication that the Secr tary of Commerce in

Intercoastal Investigation 1935 S11Ypra found the carrier in that case

to have accorded different treatment to two persons other than itself

or that the Secretary considered atriangular relationship necessary to
establish a violation of section 16 On the contrary it appears that

the Secretary considered quotation of rates by fixed and lower differ

ential or percentage to be a violation per se of section 16 nd self

preference to constitute a violation of sections 16 and 18 We must

therefore in the light of the Huber and EdenMining 00 cases supra

disagree with the interpretation of section 16 implicitly expressed in

Intercoastal Investigation 1935 supra
It is unlawful under section 16 to make or give any undue or un

reasonable preference or advantage to any partiJular person locality
or description of traffic in any respect whatsoever or to subject an

particular person locality or description of traffic to any undue

unreasonable prejudice or disadvantage in any respect whatsoever
We do not eonsider the language to include the concept ofself prefer
ence unless the words to make or give can be so construed
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The meaning of the word give is clear and militates against the

concept of self preference The word make on the other hand as

employed in the phrase make or give is ambiguous Whether

make and give as used in the phrase are synonymous and the

word or is explanatory rather than disjunctive or whether make

connotes create or cause generally without reference to any par

ticular person locality or description of traffic is not clear from

the context If the word make can be given the latter meaning it

includes the concept of self preference That the word or used in

the phrase is explanatory rather than disjunctive is indicated from

Report No 689 of the Senate Committee on Commerce 64th Congress
1st Session where in reporting on section 16 the Committee con

sidered the words employed in the phrase make or give to be

synonymous
The words under consideration were derived from section 3 of the

Interstate Commerce Act which was modeled on thesecond section of

the English Railway and Canal Traffic Act of 1854 8 The English
act provided in pertinent partas follows

No such company shall make or give any undue or unreasonable preference
or advantage to or in favour of any particular person or company or any par

ticulfd scription of traffic in any respect whatsover nor shall any such com

pany subject a y particular person or company or any particular description of

traffic to any undue or unreasonable prejudice or disadvantage in any respect

whatsoever Emphasis supplied

In incorporating substantially the language of the Railway and Canal

Traffic Act of 1854 in section 3 of the Interstate Commerce Act Con

gress eliminated thewords or in favour of appearing after the word

to That no substantial change was intended however is apparent
from the construction given section 3 of the Interstate Commerce Act

in TexrM PM Railway v Interstate Oom Oom 162U S 197 1896

at page 219 where itwas stated

The third section forbids any undue or unreasonable preference in favor of

ny person company firm corporation or locality Emphasis supplied

Decisions under both the second section of Railway and Canal
Traffic Act of 1854 and section 3 of the Interstate Commerce Act are

persuasive and pertinent to this inquiry Vhere the language of

English statutes has been adopted in our legislation the known and

settled construction of the English statutes has been recognized as

silently incorporated in our acts A oDonald v Hovey 110 U S 619

1884 In the absence of something peculiar in the question under

consideration or dissimilarity in the terms of the act relating thereto

the 1916 Act and the Interstate Commerce Act were intended to have

a17 18 Viet e 31 10 July 1854
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like Interpretation application and effect each in its own field U S

Nav 00 v Ounard S S 00 284 U S 474 1932

English courts have considered complaints under the Railway and

Canal Traffic Act involving self preference by carriers 4 It is noted

however that those complaints concerned preference of a carrier for

itself in a capacity other than as the carrier granting the preference
This is not the self preference in the matter before us The preference
of a carrier for itself in other capacities involves preferring preferred
and deferred parties

Similarly decisions under the Interstate Commerce Act excludes

self preference as a practice regulated under section 3 of that Act As

stated in Ilwaco Ry Nav 00 v Oregon Short LiIne U N Ry
57 Fed 673 CCA 9th 1893 at page676

The a t contemplates we think independent carriers capable of mutual

relations and capable of being objects of favor or prejudIce There must be at

least two other carriers besides the offending one For a carrier to prefer itself

in its own proper business is not the discrimination which is condemned

See also Little Rock lJ R 00 v East Tennessee V G R 00 47
Fed 771 V D Tenn 1891

The remaining language of section 16 First of the 1916 Act de

scribes those persons localities or descriptions of traffic who shall
not be unduly preferred or deferred Section 16 Second and Third
we find inapplicable to the facts alleged in the presept complaint

Our reasoning applies with equal force to the allegation that pay
ment of brokerage fees higher than those paid by competitors is a

violation per se of section 16 We conclude therefore that the com

plaint does not state a cause of action either as to rate making or as

to payment of brokerage fees We look with disfavor on the practice
of quoting rates by differentially lower amount or percentage than
the rates of competitors but find it without more not within the scope
of section 16 We also look with disfavor on the payment of brok

erage fees or payment for any other services which are not fairly
related as to amount to theservices performed Experience has shown

that the practices complained of differentially undercutting rates

and the payment of excessive fees for services lead to disastrous rate

wars the siphoning off of freight earnings and ultimately monopo
lization by a few big lines to the detriment of the commerce of the

i

TJnited States
The Conference has not stated a cause of action under section 17 of

the 1916 Act Although as previousiy discussed herein a complaint
need not be filed by an injured party it must allege facts amounting

In re Baaendale and reat Western Illy Co 1858 C CB 336 PMpps V London

and North Western Ry 00 1892 2 QB 229
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to discrimination against or prejudice to a person whom the statute

in terms purports to protect We have no such allegation before us

THE PETITION

The protection of the American merchant marine as well as Amer

ican shippers and receivers from conditions unfavorable to shipping
arising out of unfair foreign competitive practices is clearly within
the stated purposes of section 19 of the 1920 Act

Consistent with the purposes of the 1920 Act our predecessors have

construed section 19 thereof as authorizing 1 investigations to de
termine whether conditions unfavorable to shipping exist and 2

the issuance of rules directed gainst such conditions if found Sec

tion 19 Investigation 1935 su praRates Oharges and Practices of
Yamashita and O S K supra With that view we agree If war

ranted by investigation appropriate rules for the protection Qf Amer

ican interests will issue whether or not incidental benefit may be de

rived therefrom by foreign flag carriers and allied interests

The issuance of rules depends on the results of investigations under

taken and not on the form or substance of a petition For this reason

a motion to dismiss a petition for rules cannot lie as a matter of right
The petition serves the purpose of informing us of the possible exist

ence of practices and conditions described in section 19 and may be

granted or denied in o rdiscretion if such be consistent with the pur

poses and policies of the 1916 Act and the 1920 Act

The motion to dismiss the complaint is granted
The motion to dismiss the petition is denied

By order of the Board

Sgd A J VVILLIAMS

Secretary
4 F M B
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No S 54

PACIFIC TRANSPORT LINES INC ApPLICATION FOR VRITTEN PER

MISSION UNDER SECTION 805 a IERCHANT MARINE ACT 1936

Submitted December 30 1954 Decided DecelJ be1 30 1954

William I Dervtling and Alan F Wohlstetter for applicant
Odell Kominers and J Alton Boyer for Coastwise Line

Leroy F Fuller as Public Counsel

REPORT OF THE ACTING M RITIME ADMINISTRATOR

This proceeding arises out of an application filed on December

23 1954 by Pacific Transport Lines Inc hereinafter PTL for

written permission under section 805 a of the Merchant Marine

Act 1936 hereinafter the Act t to permit its parent company

States Steamship Company hereinafter States or its affiliate

Pacific Atlantic Steamship Co hereinafter Pacific Atlantic to

1 Section 805 a

It shall be unlawful to award or pay any subsidy to any contractor under authority

of title VI of this Act or to charter any vessel to any person under title VII of this

Act if said contractor 01 charterer 01 any holding company subsidiary affiliate

or asso clate of such contractor 01 charterer or any officer directo r agent 01 execu

tive thereo f directly or indirectly shall own operate 01 charter any vessel 01

vessels engaged in the domestic intercoastal or coastwise service orown any pecuniary
interest directly or indirectly in any person 01 concern that owns charters or

operates any vessel or vessels in the domestic Intercoastal or coastwise selvice with

out the written permissio n of the Commission Every person firm or co rporation
having any interest in such appllcation shall be permitted to intervene and the

CQmmisslon shall give a hearing to the applicant and the intervenors The Com
mission shall not grant any such application if the Commission finds it will result

in unfair competition to any person firm or corporatio n operating exclusively in the

coastwise 01 intercoastal service 01 that it would be prejudicial to the objects and

policy of this Act Provided That if such contractor or other person abo ve described
01 a predecesso r in interest was in bona fide operation as a common carrier by water

in the domestic intercoastal or cQastwise trade in 1935 Qver the route or rOlltes 01

In the trade 01 trades fQr which applicatiQn is made and has so Qperated since that

time 01 if engaged in furnishing seasonal service Qnly was in bo na fide Qperation in

1935 during the season ordinarily covered by its Qperation except in eithel event

as to interruptions Qf service over which the applicant 01 its predecesso r in interest

bad no control the Commission shall grant such permission without requiring further
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load approximately 1 500 tons of newsprint at Port A 1geles Vash

ington on 01 about December 28 1954 for discharge at Long Beach

California
Coastwise Line hereinafter Coastwise and Olympic Griffiths

Lines Inc hereinafter OGL intervened in opposition to the

application OGL withdrew its opposition however because of its

inability to appear on the date set for hearing
After hearing testimony on December 30 19 34 from PTI and

Coastwise as well as oral argument Igranted written section 805 a

permission to PTL allowing States or Pacific Atlantic to load the

newsprint in question having found that the permission granted
would not result in unfair competition to any person operating exclu

sively in the coastwise or intercoastal trade and would not be

prejudicial to the objects and policy of the Act

That decision was based on the following facts determinations and

considerations PTL a California corporation holds an operating
differential subsidy agreement F lB 21 with the Federal Nlaritime
Board for operation ill the transpacific trade It is wholly owned

by States an unsubsidized line which likewise operates in the trans

pacific trade from United States Pacific coast ports Its affiliate

Pacific Atlantic operates in the intercoastal trade Coastwise an

Oregon corporation is a common carrier operating in the Alaska

British Columbia United States Pacific Custwise trade It pro
vides regular services from Ocean Falls British Columbia and Port

Angeles Tashington for the carriage of newsprint which consti

tutes an important part of its traffic

OGL is an exclusively domestic operator operating between Puget
Sound and Los Angeles Harbor via Portland and San Francisco

OGL and Coastwise currently are the only Pacific coast water car

riers serving the mills of Crown Zellerbaeh Corporation hereinafter

the shipper That corporation a paper manufacturer operating
Pacific coast mills located at Ocean Falls B C Port Angeles Wash

ington and Portland Oregon owned the 1 500 tons ofnewsprint here
under consideration

During the month of December 1954 the shipper s transportation
equirements were unusually heavy For the preceding year Coast

wise vessels which at capacity carry approximately 5 300 tons of

proof that public interest and convenience will be served by such operation and

without further proceedings as to the competition in such route or trade

If such application be allowed it shall be unlawful for any of the persons men

tioned in this section to divert directly or indirectly any moneys property or other
thing of value used in foreign trade operations for which a subsidy is paid by the
United States into any such coastwise or Intercoastal operations and whosoever

shall violate this provision shall be guilty of a misdemeanor

4 M A
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paper averaged 1 624 tOllS of paper out of Ocean Falls and 2 906 t l1S

out of Port Angeles or approximately 800 tons short of capaClty
During the month of December however Coastwise vessels were

booked to capacity Further two of Coastwise s five vessels were

inoperative during this period the SS No1 th Beacon due to brenk
down and the SS P fiiflru8 been use of a lahor dispute

The first Coastwise vessel booked full in the month of December

was the SS Seafarre which arrived at Ocean Falls on December 21

The succeeding UOHstwise vessel was the SS Joel Chwndle1 Ilalris

scheduled to arrive at Ocean Fa 11s on fJanuary 1 and at Port Angeles
on January 5 TJ1e original full booking for the Joel Ohandlel IJar

ris wasrevised several days prior to the hearing by the elimination of

some 800 tons of newsprint from Ocean Falls subject to further re

vision upward or downward prior to sailing
The traffic manager for the shipper appearing in support of the

application testdiecl that he had been ordered by the shipper s sales

department to move 1 500 tons of newsprint from the Port Angeles
mill on bill of lading dated prior to the year end Shipment of this

cargo on or a fter January 1 1955 it was testified would not satisfy
the shipper s desire to swell its total sales for 1954 or the consignee s

need for paper The witness repeatedly stated that the shipment
would move by rail at an added cost to the shipper of 4 per ton in the
event that no water carrieI could lift the cargo prior to the year end

Although the shipment was offered to both Coastwise and OGL nei
ther wasable to handle the cargo prior to January 1955 A Coastwise
witness stated that because of the free space for 800 tons of news

print then available on the Joel Chandler 11arris that vessel could
handle the entire lift if the shipper would permit deck stowage of a

portion of the cargo The Joel Chandler Harris however was not
scheduled to depart from Port Angeles until January 7 1955 and

accordingly would not have met the shipper s requirements even as

suming that on deck carriage would have been permitted by the

shipper
After offering the 1 500 tons ofnewsprint to Coastwise and OGL the

shipper offered it to States Immediately thereafter on December
17th States applied to the Interstate Commerce Commission here
inafter ICC for temporary authority to operate as a common car

rier in the domestic trade in the transortation of one shipment of
not more than 1 500 tons from Port Angeles vVashinoton to LonOb b

Beach California The authorization was granted by ICC order
dated December 27 1954

After the filing of States ICC application Coastwise offered to sat

isfy the shipper s entire requirements at Port Angeles provided that
4 M A
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it could be relieved of the obligation to call at Ocean Falls Under

those conditions Coastwise would have had no objection to the car
riage of the Ocean Falls cargo by any other carrier including States
States however was unable to accommodate the amount of cargo
available at Ocean Falls approximately 3000 tons and was unwilling
in any event presumably for insurance reasons to deviate its vessel
from Puget Sound to British Columbia

States proposed to carry the 1500 tons of newsprint from Port
Angeles to Long Beach on the SS Sea Comet it vessel returning
from the Far East to Puget Sound Although the vessel was orig
inally scheduled to proceed southward via Portland and San Francisco
a later schedule revision eliminated San Francisco as a southbound

port of call and added that port as an outbound call There is no

indication that the schedule revision was made to accommodate the

shipper or to expedite the discharge of the newsprint concerned in
this application

Since the cargo was destined for Long Beach there was no possi
bility of shutting out offshore cargoes at Los Angeles and San
Francisco in favor of the domestic cargo Only at Puget Sound and
Portland slid this possibility arise and in those areas States continued
actively to solicit transpacific cargoes for the Sea Comet in spite
of the proposal to lift the 1500 tons of newsprint at Port Angeles
In this regard a States employee testified that the amount of the ship
pers cargo which could be carried would necessarily be reduced by
the amount of additional transpacific cargo which might be obtained
at Puget Sound or Portland

In opposition to the application Coastwise argued that grant of
permission for States to lift the 1500 tons of newsprint would result
in unfair competition to Coastwise since were it not for this cargo
the Joel Chandler Harri8 would sail full The evidence adduced
however did not support this position The shipper testified that
the 1500 tons would move by rail if water transportation were not
available prior to January 1 1955 In no event would the cargo
have moved on the Joel Chandler Harris or other Coastwise vessel
since the shippersdesires and the consigneesneed for paper precluded
shipment at the time when those vessels could have been made avail
able Furthermore no assurance was given that the Joel Chandler
Harixis would have had space available for any portion of the cargo
Although that vessels booking out of Ocean Falls had been revised
downward just prior to the hearing there remained every possibility
thata later revision might restore the original booking

Further Coastwises offer to lift the entire 1500ton shipment on
the Joel Ciandler Harris would have involved carriage of 700 tons

4 M A
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on deck contrary to the custom in the trade to stow newsprint under

deck In view of that custom the on deck stowage capacity could

not be considered as space available for this newsprint even assuming
that the schedule of the Joel Ohandler Hams would have fit the

shipper s desire and n eds

Coastwise also argued that grant of permission for a States vessel

to lift the shipper s newsprint would be prejudicial to the objects and

policy of the Act States it was argued reserved 1 500 tons of space

for this domestic lift and failed to continue to solicit transpacific
cargo

There can be no doubt that shutting out or refusing to solicit otf

hore cargo by States in order to carry a domestic cargo might require
denial of PTL s application The testimony on this point however

did not indicate such to be the case Although as argued by Coast

wise States informed the shipper as early as December 18 that the

Sea Oomet would have spaee available for 1 500 tons of newsprint
that information was not tantamount to a refusal to solicit trans

pacific cargo in preference to domestic cargoes On the contrary
a States employee testified that there was no slackening ofsolicitation

of transpaeific cargo and that in order to avoid offering tonnage for

coastwise seryice that could be used for transpacific service States
ffered space for only 1 500 tons although more space may have been

available It was partly for this reason that the Sea Oomet did

not lift the 3 000 tons of newsprint available at Ocean Falls although
Coastwise would have had no objection to that lift

The permission granted was limited to the single voyage and to

the amount of cargo specified in the application
By the Acting Maritime Administrator

SEAL Sgd A J WILLIAlIS

Secretary
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No S46

GRACE LINE INC ApPLICATION FOR EXTENSION OF SERVICE AND IN

CREASED SAILINGS ON TRADE ROUTE No 25 D S PACIFIC PORTS

VEST COASTS OF MEXICO CENTRAL AMERICA AND SOUTH AMERICA

Submitted Nove1nber 93 1954 Decided Dece1riJbel 30 1954

Graee Line In found to be operating an existing senice between the Patine

coast of the tnited States and the west coasts of Mexico and Central Amer

ice Balboa Cristobal the North coast of Colombia and the Gulf of Venezuela

and Lake Maracaibo

The service proposed to be operated hy Grae Line Inc on the foregoing itinerary
found not to be in addition to its existing service

Sedion 605 c of the Merchant Marine Act 1936 a amended found not to

interpose 11 bar to the granting to Grae Line Inc of an operating differential

suhsidy for the foregoing service

George F Galland W F Cogswell and E Russell Lutz for Grace
Line Inc

Ira L Ewers and A F Ohrystal for Moore McCormack Lines Inc

and Odell ominers for Pacific Argentine Brazil Line Inc

interveners

Edward Aptaker andRichard J Gage as Public Counsel

INITIAL DECISION OF C W ROBINSON EXAMINER

By letters of June 12 1950 and February 5 1952 as amended by
letter of April 6 1953 Grace Line Inc Grace petitioned to have
its operating differential subsidy contract extended insofar as it
relates to its Line B service Trade Route No 25 D S Pacific west

coasts of Mexico Central America and South America The mat

tel wasset for hearing under section 605 c of the erchant Marine

In the absence of exceptions thereto by the parties and notice by the Board that it

would review the examiner s initial decision the decision became the decision of the Board
on the date shown section 8 a of the Administrative Procedure Act and Rules 13 d
and 13 h of the Board s Rules of Practice and Procedure

F M B 549
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Act 1936 the Act as amended Moore McCormack Lines Inc

Mormac and Pacific Argentine Brazil Line Inc PAB

intervened in opposition to the extension

Article 1 2 a 2 of the subsidy agreement covering Grace s Lim

B service provides as follows

Not fewer than 18 and not more than 26 sailings with cargo vessels on thE

service designated Line B Trade Route No 25 and described as follows

Between United States Pacific Coast ports and a port or ports on the W S1

Coast Mexico ports on the West Coast of Central America and ports or

the West Coast of South America with the privilege of calling at Britisl
Columbia Canada and Balboa Canal Zone

The amendment sought to the foregoing description reads a

follows
Not fewer than 30 and not more than 36 sailings with cargo vessels on thl

service designated Line B Trade Route 25 with Caribbean extension on Tradl
Route 23 described as follows

Between U S Pacific ports and port or ports on the West Coast of Mexico
ports on the West Coast of Central America ports on the West Coast 0

South America ports on the North Coast of Colombia port or ports 01

the Gulf of Venezuela and Lake Maracaibo in Venezuela with the privileg4
of calling at other ports in Venezuela and Netherlands West Indies port
to handle way cargo and with the privilege of calling at ports in Panama
ports in the Panama Canal Zone and ports inBritish Columbia

Of the sailings herein provided for in Line B service not fewer than 18 shal
be made to the West Coast of South America

At the end of the presentation of Grace s case Public Counse
informed the examiner that he had been authorized to read into thE
record the terms of an agreement reached by Grace Mormac ane
PAB as follows

Grace Line Inc Pacific Argentine Brazil Line Inc and Moore McCormacl
Line Inc having studied the exhibits and testimony in this proceeding stipu
late and agree as follows

1 That the application herein be and the same herehy is amended so tha
the requested service description as amended will read as follows

Not fewer than 30 and not more than 36 sailings with cargo vessels or

the service designated Line B Trade Route 25 with Caribbean extension OJ

l rade Houte 23 deseribed as follows

Between U S Pacific llorts and I Ort or ports on the Vest Coast 0
Mexico ports on the West Coast of Central America ports on th
West Coast of South America ports on the North Coast of Colombia
port Or ports 011 the Gulf of Venezuela and Lal e Maracaibo in Vene
zuela with the privilege of calling at other ports in Venezuela and a

Netherlands West Indies ports to handle way cat go but not cargo t
or from the Pacific Coast of the United States or Canada and with th

privilege of calling at ports in Panama ports in the Panama Cana
Zone and ports in British CQlumbia

4 F M R
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Of the sailings herein provided for in Line B service not more than 15
annually shall be made beyond Cristobal

2 Such amendment being effective PAB and Mormac withdraw their oppo
sition to said application under the provisions of Section 605 c of the Mer
chant Marine Act 1936

3 Nothing contained in the amendment applied for in these proceedings shall
in any way limit the right of PAB or Mormac to operate as required or permitted
by their respective operating differential subsidy agreements

DISCUSSION

551

Section 605 c of the Act provides in part as follows
a No contract shall be made under this title with respect to a vessel to be

operated on a service route or line or line served by citizens of the United
States which would be in addition to the existing service or services unless the

Board shall determine after proper hearing of all parties that the service
already provided by vessels of United States registry in such service route or
line is inadequate and that in the accomplishment of the purposes and policy
of this Act additional vessels should be operated thereon b and no contract

shall be made with respect to a vessel operated or to be operated in a service
route or line served by two or more citizens of the United States with vessels
of United States registry if the Board shall determine the effect of such a
contract would be to give undue advantage or be unduly prejudicial is between
citizens of the United States in the operation of vessels in competitive services
routes or lines unless following public hearing due notice of which shall be
given to each line serving the route the Board shall find that it is necessary
to enter into such contract in order to provide adequate service ley vessels of

United States registry Lettering in parentheses supplied for ease of ref

erence

The withdrawal of Mormac and PAB from further participation
in the proceeding leaves no articulate opposition to the application
by any United States flag operator Under the circumstances the
issues of undue advantage and prejudice and adequacy of service as
posed by clause b of section 605 c cease to be of concern Grace

Line IncSubsidy Route 4 3 F M B 731 737 Lykes Bros Steam
ship Co Inc Increased ailinys Route 22 4 F M B 455 American

President Lines Ltd Subsidy Rotite 17 4 F M BM A 488
American President Lines v Federal Maritime Board 112 F Supp
346 There thus remain for consideration the questions raised by
clause a of section 605 c namely whether the service here involved
is an existing service or a service in addition to an existing service and
if the latter whether additional vessels should be operated thereon

In 1946 following the termination of World War II Grace reestab
lished its various services including the unsubsidized service between

4 F M B
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the Pacific coast of the lJinted States and the west coasts of wlexico

and Central America Balboa and Cristobal with transshipment at

Cristobal for Colombia and Venezuela CI Th1 AVI vessels char
tered from the Maritime Commission were used until recently in

this service which has as its chief competitor the foreign flag Inde

pendence Line In 1947 Independence Line extended its direct

service into the Caribbean to serve Colombia and Venezuela To meet

this competition Grace likewise extended its service the first sailing
being from Los Angeles on ruly 2 1048 Grace consistently has given
preference to its subsidized vessels on Line B when the available

cargo is insufficient for the Line B vessels and the unsubsidized ves

sels The C1 M AV1s have been replaced by two owned C 1 vessels

and one other vessel

Table 1 shows the number of calls and the volume of traffic in long
tons handled by the unsubsidized vessels from 1948 through March

1954

TABLE 1

Year

West coasts Mexico
Central America Cristobal

Balboa

North coast of Gulf Venezul la

Colombia Lake Maracaibo

Calls Tons Calls TOilS Calls Tons Calls l ons

1948 S B u u uh m u

NIB u u u

1949 SIB n 0 0 u

NIB 0 0

1950 SIB mo
u n m

NIB UU
n nu

1951 SIB m m Uu u u u m

NIB u u h no

1952 SIB
NIB u u u

1953 SIB u u no
u

NIB 0 u Uo
u

1954 Jan Mar SIB m n u u

NIB

Total SIBn h o o

N
B

un u

Yearly average I S B u

NjB uu o

I Based on four times the 1954 figures

19
20
22
21
20
18
22
23
17
18
14
15

3
3

53 888

35 992
41 486
32 446
40 982
33 028
48 243
42 304
38 740
32 895
27 054
28 025

5 279
8 327

1l 4 001
13 509
20 3 779

15 548
18 1 065
15 512
21 1 478

15 457
16 2 223
12 72
14 1 115
10 317
3 252
3 127

110 13 913
83 2 ii42
17 2 095
13 417

6 1 849
4 86

19 5 603
19 1 274
18 6 393
17 3 705
17 7 503
15 3 400
14 5 327

12 2 751
13 5 813
13 2 976

3 1 150
3 616

90 33 138
83 14 808

14 5 298
13 2 379

6 353
4 443

21 12 38
21 237
18 4 326
18 I 720
17 6 214
16 386
12 6 287
12 182
13 5 94
13 881
3 1 508
3 278

90 36 440
87 4 127
14 5 852
13 705

In addition to the cargo having its onglll or destination on the
Pacific coast of the United Stat s a considerable quantity of cctrgo
has been handled by Grace s unsubsidized service to and from the west

coasts of Mexico and Central Mexico and transshipped at Cristobal
The volpme of this traffic in revenue tons is shown in table 2

4 F M B
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TABU 2

553

West coasts of Mexico and Central America

Year U S Atlantic Gulf Elsewhere

l O rom rcta To I Tota

1948 h 8 9iO 30 587 39 55

g b g
HI5L

h h h 22 138 3i 317 59 455

1952
15 5i2 34 284 19 856

1953
h 4 56j 3 451 8 017

TotaL
h h 82 049 m 427 253 4761Yearlyaverage 13 3li7 28 571 41 938

5 630
5 112
6 491
7 5i1
5 785
5 295

as 884 II5 980

4 005
9 50

21 197
30 816
24 208

l 099

5 875

15 979

9 635
14 6G
27 688
38 387
29 9t 3
11 394

131 nil
21 959

Table 3 gives the totals of the through cargo long tons and the

way cargo revenue tons halHlled by the unsubsidized service

L BLE 3

IU
Ftl fic IWay ports

ports

m i J I m iNll liH
1952hm h h h 88 477 108 348 196 825

1953
h h h iI 575 17 567 89 142

Year

I otaL h

Yearly
ayerage

h

5 7 HO
82 906

520 778
86 796

1 078 218
179 703

rotal

Even a cursory study of the foregoing statistics will warrant the

conclusion that Grace has been operating a consistent service since

1948 at least between the Pacific coast of the United States and the

west coasts of fexico and Central America Balboa Cristobal the

north coast of Colombia and the Gulf of Venezuela and Lake

Maracaibo That the traffic handled at way ports has greatly aug
mented the other cargo is equally plain and it is clear that the foreign
commerce of the United States has profited by the handling of the

way cargo
Public Counsel contencls hoever that the proposed service will

be in addition to the existing service in that the vessels to be operated
thereon will be larger and faster than those used in the past He

argues that the proposed minimnm of 12 saihngs with C l instead of
CI M AVI vessels will permit Grace to furnish a dead weight
capacity of about 103 000 tons and a cubic capacity of about 5 350 000
feet as compared with a tota 1 dead weight capacity of 71 500 tons and
H 080 000 cubic feet provided in 1953 Thile it is true that Grace

presently is using two C ls and that a third 1 or a C 2 will be
added as many as six but usually foul C l M AVls have been

4 F M B
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utilized in the service since 1948 The only proposed change ir

itinerary is that Cartagena Colombia will be served regularl
instead oJ occasionally

If the restricted view taken by Public Counsel were accepted iI

this case it would put a penalty on the incentive of United States fia

operators to improve their lot in the foreign commerce of the Unite

States and certainly would not be in consonance with the spirit 0 i

the Act As recently as September 16 1954 in American Presiden

Lines Ltd Subsidy Route 17 uJ1 a the Board Administrator said

APLs proposed service woulll in fact differ from the existing service in respec

of vessel type number of Philippine and California ports called the extent 0

intercoastal set vice permitted and the maximum number of sailings permitt

p r annum On the other hand l he proposEd change of vessel type from AP3

to C3 s is not so substantial as to cause us under section 605 c to discount th

present service as not pxisting only one additional Philippine and one addi

tional California port anl suught to be served the extent of intercoastal servic

to be permitted APLs C 2 seryiee is the same as that now provided ani

the maximum minimum limits on numher of sailings are so close to the actua

average performed over the past six years that we do not regard the propose

service in that respect as one in addition to the existing service

It is our judgment in this case that APL8 vroposecl service does not as modi

fled by our actions herein differ so greatly from the existing service as to make i

a service whiCh inthe ords of tlH Aet ould be in addition to the existin

service or services and we so conclude

The present case is so analogous in its essentials to the case just cite

that it must be found that the proposed service by Grace would not b I

in addition to its existing service

In view of the finding thus made it is unnecessary to determin

whether the service already provided by vessels of United State

registry in such service route 01 line is inadequate and whether il

the accomplishment of the pnrposes and policy of this Act additiona

vessels should be operated thereon

CONCLGSIONS AND FINDINGS

On this record it is concluded and found

1 That Grace is operating an existing serviee between the Pacifi

coast of the United States and the west coasts of Mexico and Centra
America Balboa Cristobal the north coast of Colombia and th

Gulf ofVenezuela and Lake l1aracaibo
2 That the service proposed to be operated by Grace on the fore

going itinerary would not be in addition to its existino service and
3 That section 605 c of the Act does not interp se a ba to th

gra ting to Grace of an opernting differential subsidy for suc

serVIce

4 F M B
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APL s service 4 that there is no evidentiary foundation whatso

ever for finding that APL has grandfather rights in its round the

world service and 5 that the Board should remand the case to the

examiner for evidence as to the meaning of Orient in sections 506

and 605 a of the Act

Replies to the petition were filed by APIand by Public Counsel

Both replies support the report except insofar as Public Counsel

argues that an additional finding on public interest and convenience

is required under section 805 a of the Act

Referring to Luckenbach s arguments in the order in vhich they
appear we determine first that the Admlnistrative Procedure Act

hereinafter APA does not require orders separate and apart from

reports or decisions as apparent from an examinationof sections 2 d

and 8 a of the APA 10reover the written permission required
by section 805 a of the Act is clearly set forth in the report

Second we reaffirm our conclusion that a grant of permission to

APIto serve Los Angeles will not result in unfair competition or

be prejudicial to the purposes and policy of the Act That conclusion

is adequately supported by findings 23 24 and 25 of the report vVe

have not as stated by Luckenbach shiftedto theinterveners theburden

of proving the statutory requirements under section 805 a It is

sufficiently clear from the language of the report that Luckenbach

has failed to meet the burden of rebutting the prima facie proof
required by section 805 a

Luckenbach further argues that if a finding on public interest and

convenience is required under the Act no such finding is here justified
from the facts of record Ve restate the conclusion implicit in the

report that section 805 a does not require a separate finding on

public interest and convenience Ve do not consider thatthe phrases
public interest and convenience and competition in such route or

trade appearing in the proviso of section 805 a impose any re

quirement or requirements in addition to those set out in the body of

section 805 a

Third we see no legal basis for Luckenbach s contention that we

were not warranted in relinquishing control over APL s service since

the permission granted is clearly within the scope of our authority
and the absence of a condition in the order granting permission to

APIpursuant to section 805 a does not preclude a later revie v

if changing circumstances warrant vVe hereby explicitly state that

the permission granted by the September 16 1954 report is subject
to review by the Board or Aclministlator ill appropriate cases and
at approprite times and in any case is subject to re examination uPQn

4 F M B M A
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the expiration of the proposed operating differential subsidy
agreement on December 31 1957

Fourth we reject Luckenbach s request for elimination of our find
ing 17 that API has grandfather rights in its round the world
service We based that finding on our decision in A P L Rownd
the World Subsidy Interooastal Operations 3 F M B 553 1951
Our finding was adequately supported by the decision and need hot

be reargued here
Fifth ve do not agree with Luckenbach that the Board and Admin

istrator erred in failing to remand the recommended decision to the
examiner for further testimony on the issue of the meaning of the
word Orient as used in sections 50G and 605 a of the Act In
advance of the hearings herein on Luckenbach s own motion we

heard argumenton the meaning of the word Orient and decided that
issue as a matter of law based on legislative history and other legal
sources largely presented to us in argument on the motion Assum

ing arguendo that the decision was based to aliy extent on facts

officially noticed Luckenbach s remedy was to petition us at that time
for the opportunity provided by the APA to show facts to the

contrary Luckenbach failed to do this Further that issue was not

before the examiner and he properly excluded evidence thereon
The petition is denied

By the Board and 1aritime Administrator

Sgd A J VILLIAMS
Seoretary

1 American Pres idellt Lines JAd Subsidy Route 17 4 F ill B 63 1952
4 F l L B M A
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No S 27 Sub 1

INVESTIGATION OF AGREEMENT No 7549

MOORE McCORMACK SWEDISH AMERICAN SAILING AGREEMENT

8ubmtttecl September 10 1 54 Decided January 28 1955

Salling Agreement No 7549 between MooreMcCormack Lines inc and Swedish
lines found to create Jelationsplps which do not eliminate competition but
which do tend to diminish competition between its signatories

Ira L Ewer8 and Albert F Ohry8toJfor Moore McCormack Lines
Inc

John Mason as Public Counsel

REPORT OF THE BOARD

By THE BOARD

This proceeding arises out of our order of investigation and hearing
dated August 8 1951 recast April 7 1952 in which we proposed to
determine the effect of pooling andlor sailing agreements Nos 7549

7616 7792 and 77961 on foreign flag competition as a factor in de

termining the operating differential subsidies payable under title VI
Merchant Marine Act 1936 as amended 46 U S C 1171 et seq here

inafter the Act to the subsidized operators which are parties
thereto The purpose of the investigation as recast was to develop
and receive evidence with respect to the following issues

1 Whether these agreements by a pooling or apportioning earnings losses
or traffic b allotting or distributing sailings traffic or areas c restricting
the volume scope frequency or coverage of services or d any other means

1 The pool1ng and orsalling agreements are

Pooling Agreement No 7796 between Grace Line Inc and Chilean Line C S A V

Docket No S 27 Sub 4 Salling Agreement No 7549 between Moore McCormack
Lines Inc and Swedish Hnes Docket No S 27 Sub 1 Agreement No 7792 sup

porting Agreement No 7795 referred to as the Colombian Coffee Pooling Agreement
an eight party agreement Docket No S 27 Sub 3 and Pooling Agreement No 7616
between Lykes Bros Steamship Co Inc and Thos and Jas Harrison Ltd Docket

No 8 27 Sub 2
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create relationships suCh as eliminate or tend to ellmlnate or dlmlnish the
extent of competition among their signatories

2 Ifso whether theBoard is required as a matter of law to consider under
sections 603 b and 606 of the Merchant Marine Act 1936 as amended such

elimination or diminution of competition in computing theamount of operating

differential subsidy to be granted to American flag operators signatory to such

agreements
3 Whether if the Board is required as a matter of law to consi4er such

elimlnation or diminution of competition if any in such computation it is

precluded from so doing in the case of any approved agreement which was in

effect at the time the operating differential subsidy contract was first awarded

4 Whether if theBoard is not required as a matter of law to consider such

elimination or diminution of competition if any in such computation under

sections 603 b and 606 of theAct it should nevertheless so consider thesame

inthe exercise of sound adIQinistrative discretion

As recast the scope of investigation and hearing was narrowed to

those issues presented under sections 603 b and 606 of the Act

which provide as follows

Section 603 b

Such contract shall provide that theamount of the operating differential sub

sidy shall not exceed the excess of the fair and reasonable cost of insurance

maintenance repairs not compensated by insurance wages and subsistence of

01llcers and crews and any other items of expense in which the Commission
shall find and determine that the applicant is at a substantial disadvantage in

competition with vessels of the foreign country hereinafter referred to in the

operation under United States registry of the vessel or vessels covered by the

contract over theestimated fair nnd reasonable cost of the same items of ex

pense after deducting therefrom nny estimated increase in such items neces

sitated by features incorporated pursuant to the provisions of section 501 b

if such vessel or vessels were operated under the registry of a foreign country
whose vessels are substantial competitiors of the vessel or vessels covered by
thecontract

Section 606

Every contract for an operating differential subsidy under this title shall

provide 1 that the amount of the future payments to the contractor shall be

subject to review and readjustment from time to time but not more frequently
than once a year at the instanceof the Commission or of the contractor Ifany

such readjustment cannot be reached by mutual agreement the Commission
on its own motion or on the application of the contractor shall after a proper

hearing determine the facts and make such readjustment in the amount of

such future payments as it may dtermine to be fair and reasonable and in the

public interest The testimony in every such proceeding shall be reduced to

writing and filed in the office of the Commission Its decision shall be based

upon and governed by the changes which may have occurred since the date of

the said contract with respect to the items theretofore considered and on which

such contract was based and other conditions affecting shipping and shall be

promu gated in a formal order which shall be accompanied by a report in writ

ing inwhich the Commission sQall state its findings of fact
4 F M B
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Ata prehearing conference on January 18 1954 a motion to sever

and to proceed separately with hearings on each agreement was

granted by the presiding examiner

llearings on Sailing Agreement No 7549 were l1eld on January 18

anp 19 1954 The examiner s commeIlded decision served on Au

gust 6 1954 embraces all of the pooling and sailing agreements on

hich hearings wereheld This present report is directed only to the

specific recommended decision of the examiner in the matter of Sail
iJlg Agreement No 7549 between l1oore McCormack Lines Inc here

inafter Scantic and Swedish American Line and Transatlantic
Steamship Co hereinafter Swedish Agreement Lines

The examiner s ultimate findings were that under the first issue

relationships have been created which do not eliminate but which tend
to diminish competition between the parties sIgnatories to Agreement
No 7549 under the second issue we are required as a matter of law

to consider under sections 603 b and 606 of the Act diminution
ofcompetition in computing the amount ofoperating differential sub
sidy no con ideration of the third issue is necessary since the agree
mentwasnot in effect when the subsidy contract wasfirst awarded and
no consideration of the fourth issue is necessary in view of therecom

mended finding on the second issue They were substantially based

llPon the following findings of fact which we adopt as our own

The parties to the agreement Scantic the only United States flag
line on Trade Route 6 operates a subsidized service thereon between
United States North Atlantic portsand Scandinavian and Baltic ports
in Sweden Norway Denmark and Finland with a minimum of 36
and a maximum of48 sailings per annum Cargo between such ports
is to have preferential treatment but Scantic has the privilege of call

ing at other places including Iceland Scantic or its prede essor

has operated in this trade either on its own behalf or as agent for the

United States Government since prior to World War I with ocean

mail contracts and with operating subsidy first awarded in 1937 Its

subsidy contract and its operations thereunder were suspended during
World War II Thereafter its operations were resumed and again
became subject to subsidy contract dated January 1 1947 This con

tract Was amended on March 8 1951 to include Article 11 18 c

Swedish Agreement Lines operate a joint service between ports of
the United States anu Sweden among other places Swedish Agree
ment Lines and Scantic serve Sweden directly

Other lines in the trade Sweden is also served direGtly by one non

agr ement Swedish line Thorden Line and seven other foreign flag
lines Finnish Norwegian and Danish and indirectly by ljx lineS
mostly foreign with fast transshipping service via European ports
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all of which together with Scantic and Swedish Agreement Lines
are members of the North Atlantic Baltic Freight Conference F M
B Agreement No 1610 hereinafter called the Baltic Conference or

Agreement There are also 10 nonconference lines mostly foreign
serving the trade indirectly through transshipment The Baltic

agreement governs the trade from 1Jnited States North Atlantic ports
either direct or via transshipment to ports in Sweden and other Baltic

and Scandinavian countries and provides for the establishment and

maintenance of agreed rates including contract rates on certain com

modities

Participation of lines in the trade The subject agreement covers
the trade from New York to Sweden The following table shows the

participation of Scantic and foreign flag lilies in eastbound traffic

both liner and bulk cargo on Trade Route No 6 arid toSweden during
1951 and 1952 as well as the participation of the agreement lines in

the revenue from cargo to Sweden
TABLE I

1 2 3 4

partiClrtion In Participation In
Percent Participation
Swedish

of Agreement
total T 6 cargo cargo to Sweden

cargo of
Lines In

eastbound eastbound revenueon
total Swedish cargo

195L u u u
799 930 tons 208 643 tons 26

Scantic 44 23 42

All Swedisb 23 69 680
Other foreign 33 8 0

1952 625 174 tons 182 825 tons 29

Scantic 23 16 36
All

Swed1sh
30 73 0

Swedish agreement 61 64
Tborden 12
Otber foreign 47 11 0

Scantic s sbare of cargo carried by Agreement Lines was 20 percent

Of the total westbound movement on Trade Route No 6 Scantic car

ried 43 percent in 1951 and 44 percent in 1952 foreign lines other than

Swedish carried 30 percent in 1951 and 23 percentin 1952 From
Sweden Swedish lines carried 44 percent in 1951 and SQantic carded
50 percent in 1952 Swedish iines carrieq 81 percent and Scantl
carried only 6 percent due apparently to its concentration on cargo
from Norway The heaviest general cargo movement is to and from
Sweden and the most important foreign flag competition on Trade
Route No 6 is Swedish

Scantic s percentage of revenue on cargo to Sweden has declined
steadily from a h gh of 53 percent in 1949 This is attrib ted to the
fact that the Swedish Agreement Lines carry coal whereas Scantic
does not also to Scantic s diversion of ships to carry United States

4 F M B



562 FEDERAL lfAltITWE O D

6overnme tdefense cargo to Iceiand which is not available to foreign
lines 2

Prior pooling agreements Scantic was amember of several pool
ing agreements prior toWorld War II It entered into its first pooling
agreement with Swedish lines in 1924 as agent for the United States

Shipping Board with a division of 20 percent of the traffic later in

creased to 33Vs percent This agreement or its successor was men

tioned by Scantic in its first application for operating subsidy filed in

December 1936 Apparently reference is made to Agreement No

2687 which however was canceled on January 8 1935 No mention

is made of such pool in Scantic s application for subsidy datedFebru

ary 24 1937 upon which was based the first temporary subsidy con

tract awarded to Scantic dated June 18 1937 Neither did a sub

s uent application dated October 11 1937 mention such pool The

record does not indicate there was any similar subsequent agreement
until late 1945 when No 7549 was executed and approved

The present sailing agreement No 7549 dated October 17 1945

wasapproved under section 15 of the ShippingAct 1916 on December

4 1945 It is styled as temporary pending development of conditions

permitting reestablishment of prewar conference arrangements which
existed in the trade It is cancelable on 30 days notice The signa
tories agree to alternate sailings under Swedish and American flag
every Friday from N ew York ships to sail as scheduled whether loaded
or not Swedish Agreement Lines are permitted toberth more than
one ship during Swedish flag periods when necessary to offset the

larger American ships The stated purpose of the alternating sail
ings is

to maintain a regular service to Sweden with an apprOXimately even division of
Swedish and United States freight East and Westbound originating fro or

destined to United States North Atlantic ports between Swedish and American
flag ships both from a freight revenue point of view and of volume

Mapifests are to be exchanged on each vessel s iIing Inpractice the
names ofshippers and consignees are deleted therefrom Ratesquoted
by the signatory lines eastbound are to be in accordance with the
Baltic Agreement 7670 ofwhich they weremembers prior to their
execution of No 7549 No provision is made for westbound rates

Amendment No Ito No 7549 approved March 5 1946 recites that
trade between the United States and Sweden has so developed th t
it b comes necessary to increase alternate sailings Made in con

Permission of the Maritime Administration Is required to carry bulk cargoes The oVer

earrlage by Swed sb Agreement Lines in terms of revenue was 434 758 in 1951 878 898
In 1952 and 1233 CmS in1953
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JDplatiQn of larger postwar trade it has been inQperative sin
about 1950

A proposed Addendum No II which would have extended No 7ij49
to the Finnish trade and included Finnish lines was negotiated ip
M rch 1946 Tariffs were filed thereunder but it wasnever completeq
The parties to No 7549 have made a continuing effort to develop it

into a full conference agreement including not only lfinnish lines bQt
all of the regular Danish and Norwegian lines in the trade The pur
pose is to secure rate stability particularly westbound and especially
on woodpulp

Operation of the agreement The agreement in No 7549 on west
bound traffic wasnever effectuated primarily because ofdisagreement
between Scantic and Swedish shippers on woodpulp rates This com

modity constitutes approximately 90 percent of the westbound move

ment and is handled on acontract or charter basis Scantic does not
solicit Swedish woodpulp because it does not care to assume the bur

den ofsupplying tonnage required by the charters at the rate obtain

able s On its small westbound general cargo movement Scantic

generally applies tariff rates published by Swedish America Line

but its competition for such cargo is limited Its wide diversity of

trade prevents it from giving full continuity of service required for
westbound general cargo

Eventually he plan to alternate sailings every Friday was aban
doned and ships were scheduled alternately as frequently as cargo
offered An attempt was made to have the berth covered at all times

When the manifests exchanged showed overcarryings by the

Swedish Agreement Lines due frequently to overlap of sailings
Scantic requested them to close their books after the ship was dlt6

to sail or to reduce their sailings when the berth was overtonnaged
or to prevail upon their shippers to route cargo via Scantic partiCtlr
larly that which is controlled by the Swedish Government Ther6
is no evidence of record that Scantic ever succeeded in these attempts
Inthe reverse situation no similar requests were made upon Scantic
None of the parties has refused cargo for the purpose of diverting it
to the other

While no action has been taken to enforce an exact division of
traffic it is testified that adjustments are made at the end of every
six months or year and that it has never happened that any material
adjustment has not been made or considered necessary by the prin
cipals No money changes hands The subject agreement does not

Because of the safety factor Involved Scantlc does not solicit Swedish ore but carries
At occasionally foran Important customer
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guarantee or assure either participant a fixed share of either tra b

or revenue but does purport to provide an approximately evendhri

sion of Swedish and United States freight East and Westbound 11

both from a reventie point of view and of volume Altholl h as

hereinabove stated scahti has not realized a 50 percent or greater
participation in revenue on cargo carried to Sweden by agreement
lines since 1949 Scantic is satisfied that it gets a reasonably fair shar
of the type of cargo which it accepts

Effect of the agreement on solicitation There is always a highly
competitive condition existing between the parties in thetraffic depart
ments especially wnen thereis toomuch overlap oIi sailings Witness
Lee stated There is always a tight going on between traffic of
flees What we member lines attempted to do as principals
was to convince our own traffic departments that we wereattemptirig
to ruIi a friendly cooperation attempting to fight a common

enemy which wasthe outside competition He testified further that
the primary purpose of Scantic is to develop the trade by active solici
tation that the subject agreement had no effect on Scantic s competi
tion because the parties thereto did not control all of the trade that
solicitors for Scantic made from 5 to 68 calls on its patrons making sub
stantial shipments to Sw den in 1953 and that there would not have
been more calls if the agreement had not existed

Effeot on oompetition Scantic carried 13 949 tons of defense and
4 tons of commercial cargo to Iceland in 1952 Ships carrying
defense cargo and calling first at Iceland are also offered to Sweden
but the resulting delay puts them at a definite competitive disadvan
tage as against Swedish ships Consequently Scantic is satisfied to

permit the Swedish Agreement Lines to carry an increased portion of
SV dish cargo as a temporary situation confident that Scanticcan

regain its full quota upon cessation of the defense movement to Ice
land Scantic concedes that when its service is inadequate to meet the
demands of the Swedish trade it relies upon the Swedish Agreemerit
Lines to supply such demands

Justification of the agreement Were it not for the agreement
Soantio s portion of the traffio would be around 15 U peroent This
i11 based upon the faot that Swedish buyers oontrol approximately 90
pereent of eastbotfnd oa1 go whioh is the dominant move1nentin the
trade any of them are financially interested in the shipping com

panies and are naturally inclined to patronize Swedish lines exclu

sively Witness Lee testified that the reasons why the Swedish
Agreem nt Lines greed to an even divisiop of the business were 1
the resulting stability of rates on a compensatory level Z an oppor
tunity for the member lines to control cargo as against the trans
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shipping lines particularly th nonconference lines which offer the
most serious competition nd 3 governmental support received by
Scantic Ueemphasized th3t wl1ile the Baltic Agreement 7670
controls the eastbound rates that agreerh lit is fQunded upon the

stabni ed competition provided by No 7549 and its predecessors
His predi ti6n was that if No 7549 were dissolved cut throat com

petition and rate wa s would ehslle in tim s of stress

Relation of the agreellent to Scantic 8 subsidy If Swedish com

petition wer eliminated frQm the subsidy calculations alid the only
competition used was that of Norwegian and Danish lines the operat
ing differential subsidy rate on wages would be substantially in

creased The comparative wage costs per month and differential
rates for a 3 vessel opetatjng on rade Route No 6 in 1949 is il

lustrated by the following table

TABLEII

WageditJerentla l rates nC 3 vessel 1949 t

w
t

r Unwelghted Competition Weighted
Flag dltJerentlal weight factor ditJcrential

percent percent percent

United States u u u u
n 22 285

u

73 95 72i 7
u u

i6 o5Denmark u u uu 5 806

Norway u 6 619 70 30 26 7 18 71
Sweden u u uu u 7 650 65 67 61 6 33 89

Composite weighted ditJerentlaL u u
u 68 7i

I The wage dltJerentlal for 1951 was 73 6 percent

Witness for Scantic testified that the parity it now enjoys with

its competitors in the trade through its subsidy contract makes it pos
sible for Scantic to stay in the trade thatthe fact that it may obtain
as much as 50 percent of the business by virtue of the subject agree
ment has nrelation to the need for parity and that if the operating
differential subsidy on wages is discontinued or substantially reduced

by the elimination of Swedish competition United States flag vessels
could not contiriue to be operated in this trade for two reasons as wit
ness Lee put it first this support that wehave from the Government
is the primary motive for the Swedes doing business with us and the
second is the financial angle which would of course be utterly impos
sible for us to meet

The basic facts derived from the foregoing findings under issue 1
are

a The subject agreement creates arelationship which tends to di
minish competition This is true to the extent the agreement permit8
ScaJitic to divert its service to Iceland for the carriage of

noncompetitive cargo to thus impair its regular direct service to Sweden and to
4 F M B
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iel upon the Swedish Agreement Lines to fill the void7 expecting
to resume its position when the defense movement ends

b Aside frOm the Iceiarui diversion the agreement is not shoWllll

to have had any appreciable effect on competition among its signe
tories which appears to be substantial Scantic actively solicits ship
ments against the other parties and vice versa and against the non

member lines including Thorden which together carried approxia
mately 23 percent of the eastbound traffic to Sweden in 1952 The

agreement does not guarantee or assure any participant afixed or as

certainable share of either traffic or revenue While it is estimated
that Scantic s share of the traffic would be about 15 to 20 percent witha
out the agreement nevertheless7 with the agreement it has obtained

only slightly more23 percent in 1951 and 16 percent in 1952 In

deed it is difficult to conceive how the agreement could materially
affect competition considering the perfunctory manner in which it is

arried out Despite overlapping ofsailings the ship which is due to

sail continues to receive cilrgo which would seem largely to thwart

the purpose of alternating sailIngs It is testified that periodical ad

justments are made but the record does not disclose what is adjusted
The ambiguous statement that no material adjustment has been made

or considered necessary by the principals fails to shed any light
on what kind of adjustments if any are made

Exceptions to the recommended decision were filed by both Scantic
and Public Counsel

Scantic excepts to the examiner s finding of diminution of competi
tion and requests amended findings of fact including and consistent

with an ultimate finding that competition has not been diminished

by virtue of the sailing agreement orthe practices thereunder Scan
tie urges in support of its proposed amended findings that since the

sailing agreement does not specifically permit or otherwise purport
to control the diversion of Scantic ships to Iceland that diversion

is unrelated to this investigation and the examiner s finding of dim

inution of competition between the signatories to Agreement No 7549

based entirely on the diversion to Iceland is therefore erroneous

On the other hand Public Counsel excepts to the recommended

decision on the grounds among others that the examiner erred in

concluding that the relationship between Scantic and Swedish Agree
ment Lines tends to diminish the competition only to the extent that

it permits Scantic to divert its service to celand for the carriage of

nori competitive cargo and in concluding that aside from the Iceland

diversion7 the agreement is not shown to have had any appreciable
etfect on competition
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Viewing the evidence adduced before the examiner we agree with
him we cannot agree with Scantic s contentions or adopt the amended

findings of fact proposed We find that the diversion bears a direct

relationship to the sailing agreement That relationship is evident

from Scantic s reliance on the Swedish Agreement Lines to cover the
berth during the periods in which Scantic does not provide a direct
service to Sweden from Scantic s assurance of regaining presumably
through the continuing agreement its proportionate share ofSwedish

cargoupon termination of the Icelandic movement and from the fact

that the agreement remained in force during Scantic s participation
in that movement in spite of the termination provisions of the agree
ment

Although Public Counsel urges that the diminution of competition
is not confined to the diversion we see no other present evidence of

diminution It is true that the terms of the agreement contain a

potential for other practices tending to diminish competition and
that performance under the agreement has been inconsistent with
the relationship ostensibly created In view of the testimony con

cerning the present relationship of the parties to the agreement the

purpose thereof and the level of nonpool competition we consider

the probability of realizing the potential for diminution of competi
tion to be slight We are concerned therefore with the actual state

of competit ion rather than the potentials inherent in the agreement
Public Counsel further urges that the examiner erred in holding that

the question of whether or not the subject agreement comports gen

erally with the purposes and policy of the Act is foreclosed in this

investigation We are of the opinion that consideration of those mat

ters would violate the notice requirements of the Administrative Pro

cedure Act in view of the confines of the order of investigation
Finally Scantic excepts to theexaminer s conclusions of law in so far

as inconsistent with the joint brief of respondents filed March 10

1952 This general exception fails to provide the particularity with
which errors are to be indicated under Rule 13 h of the Board s

Rules of Practice and Procedure We consider the reasoning in our

opinion in Lykes Harrison Pooling Agreement 4 F M B 515 to
constitute a full answer to Scantic s general exception

The ultimate findings of the examiner are adopted as our own

The investigation is discontinued
By order of the Board

Sgd A J WILLIAMS

Secretary
F M B
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No S44

AMERICAN EXPORT LINES INC ApPLICATION FOR INCREASE IN NUBER

OF SUBSIDIZED VOYAGES ON LINES A B AND C TRADE ROUTE No 10

Submitted January 4 1955 Decided January 31 1955

Applicant found to be an existing operator on Trade Route No 10 within the

meaning of section 605 c of the Merchant Marine Act 1936
The Board is unable to find that permitting an increase in the combined number

of subsidized sailings on Trade Routes Nos 10 and 18 would give undue

advantage or be undUly prejudicial as between citizens of the United SUttes

in the operation of vessels in competitive services routes or lines

Section 605 c of the Merchant Marine Act 1936 does not interpose a bar to

granting a prospective increase inthe number of applicant s subsidized sail

ings on Trade Route No 10

Gerald B Brophy Oarl B Rowe and Donald L Deming for Ameri

can Export Lines Inc

John J O Oonnor for Isbrandtsen Company Inc
John Mason and Itdward Aptaker as Public Counsel

REPORT OF THE BOARD

This proceeding arises out of the applie tioll of American Export
Lines Inc hereinafter Export for an increase in the number of
its subsidized sailings on Trade Route No 10 U S North Atlantic
Mediterranean

Presently under the terms ofoperating differential subsidy contract
No FMB l hereinafter the contract Export is pernlitted a com

bined maximum of 104 sailings on Lines A B and C Trade Route
No 10 and Line E Trade Route No 18 described in Article
1 2 f of the contract as follows
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f The d8scription of the services routes and lines and sailings required
thereon shall be as follows

Line A N01 th African Se1 vice Trade R01tte 10

Between United States North Atlantic ports Maine to and including Hampton
Roads Virginia and ports in North Africa from Casablanca to the western

boundary of Egypt with the privilege of calling 1 Gibraltar ports in Portugal
Spanish Atlantic ports south of Portugal Spanish Mediterranean ports Adriatic

ports and Sicily and with the further privilege when traffic offers of calling
at any other ports within the limits of Lines B C and D as herein described

Minimum Maximum

Sailings perannum u 22 The combined maximum for Line A and Lines B 0 and

E below Is 104

LineB West Ooast of ItaZy Se1vice Trade R01tte 10

Between United States North Atlantic ports Maine to and including Hampton
Roads Virginia and ports on the West Coast of Italy and in Mediterranean

France and Adriatic ports on and after January 1 1951 with the privilege of

calling at
Gibraltarports inPortugal Spanish Atlantic ports south of Portugal

Spanish Mediterranean ports Adriatic ports and Sicily and with the further

privilege when traffic offers of calling at any other ports within the limits of

Lines A C and D as herein described

Minimum Jlaximum

Salllngs perannumu u 22 The combined maximum for Line B Line A above and

Lines0 and E below is104

Line O BZack Sea Service Trade Route 10

Between United States North Atlantic ports Maine to and including Hampton
Roads Virginia and ports in Turkey and the Black Sea and in the eastern

Mediterranean Sea from the northern entrance of the Suez Canal to and in

cluding Greece with the privilege of calling at Gibraltar ports in Portugal
Spanish Atlantic ports south of Portugal Spanish Mediterranean ports Adriatic

ports and Sicily and with the further privilege when traffic offers of calling
at any other ports witpin the limits of Lines A B and D as herein described

Minimum Maximum

Salllngs per annum n u 22 Thecombined maximum forLine 0 Lines Aand B above

and Line E below Is 104

Line E India Service T1 ade Ro1tte 18

Between United States Atiantic ports and via he Suez Canal ports in the

Gulf of Suez Red Sea Gulf of Aden Pakistan India Ceylon and Burma with

the privilege of calling at ports in Egypt Palestine Israel Syria Lebanon and
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North Atlantic Canadian ports but not for cargo to or from the United States

and with the furtber privilege when traffic offers on and after November 1

1949 of calling at any other ports within the limits of Lines A B C and D as

herein described

I Minimum Maximum

Salllngs per annumn 20 The combined maximum for ine E and Lines A B and

C above is 104

In addition Article 1 2 d or the contract authorizes Export to

operate on Trade Route No 10 on an unsubsidized basis rour vessels

purchased in 1949 rrom Shepard Steamship Company hereinafter

the Shepard ships The article provides as rollows

Until the United States shall direct otherwise ai1ings on Lines A B

and C Trade Route 10 and LilleE Trade Route 18 may for any calendar year

after the calendar year 1949 exceed by 26 the combined maximum of 104 sailings

per annum set for Lines A B C and E by this Article 1 2 as a result of sailings on

Lines A Band C by the four vessels Excellenol ex Bunker H ill ExilQna ex

Minute ManEXfJeditor ex Pau Re1 crc and Exennont ex Bostonian ac

quired by the orerator in 1949 and for the calendar year 1949 may exceed the

combined maximum of 104 sailings by 9 in each case without the prior approval
of the United States No sailings by said four vessels shall be taken into account

in determining whether the Operator has eOlllplied with the minimum and maxi

mumsailing requirements set forth in this Article 1 2 No subsidy shall be pay

able with respect to any sailings by any of said four vessels unless the Board shall

first have made all determinations and taken all other action antecedent to such

payment In no event shall any subsidy be payable with respect to sailings on

Lines A B C and E in excess of 130 per annum

In its application EXPOl t asks that in addition to the combined

maximum or 104 sailings per annum there be designated as subsidized

sailings effective February 1 1950 a maximum of 26 outward sailillgs
per annum to Israeli ports by the rour Shepard ships with the privi
lege or calling at other ports on Lines A B ana C as traffic offers

In the notice or hearing under section 605 c
1 or the Merchant

Marine Act 1936 hereinafter the Acf served on September 30

1953 we stated the issues to be

1 Whether the application is one with respect to a vessel or vessels to be

operated on a service route or line fened by citizens of theUnitel States which

1 Section 605 c prOVides as follows

No contract shall be made under this title with respect to a vessel to be operated on

a service route or lipe servecl by citizens of the United States which would be ill

addition to the eXisting service or services unless the Commission shall determine

after proper hearing of all parties that the service already provided by vessels of

United States registry in such service route or line is inadequate and that in the

accomplishment of the purposes and pOlicy of this Act additional vessels should be

operated thereon and no contract shall be mane with respect to a vessel operated or
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would be in addition to the existing service or services and if so whether the

service already provided by vessels of United States registry in such service

route or line is inadequate and in the accomplishment of the purpose and policy
of the act additional vessels should be operated thereon

2 whether the application is one with respect to a vessel operated or to be
operated in a ervice route or line served by two or more citizens of the United

States with vessels of United States registry and jf so whether the effect of the
subsidy contract would be to give undue advantage or be unduly prejudicial as

between citizens of the United States in the operation of vessels ip competitive
services routes or lines and

3 whether iHs necessary to enter into such contract in order to provide ade

quate service by vessels of United States registry

Hearings were held in Washington D C on September 29 and 30
1954 On December 8 1954 the examiner issued a recommended deci
sion in which he found that section 605 c of the Act is not a bar to
the grant of Export s application Public Counsel excepted to the
recommended decision in so far as the examiner found that lie lie

Export has been an existing operator on Lines A B and C with re

spect to the Shepard ships since 1949

Since the Act neither contemplates nor authorizes retroactive pay
ment of operating differential subsidy we will consider Export s ap
plication only in so far as it seeks a prospective award

The Shepard ships modified C 3 type vessels were introduced into
the Mediterranean trade in the latter part of 1949 and serve various

ports eastbound and westbound on LinesA B and C Eastbound the
vessels call principally at the Adriatic ports ofTrieste and Rijeka at
Iskenderun Turkey at Tel Aviv and Haifa Israel and at Larnaca

Cyprus The number of calls and the amount of cargo carried to these

ports as well as the number ofoutward sailings on Lines A B and C
are set forth in the following table

to be operated in a service route orUne served by two or morecitizens of the United
States with vessels of United States registry if the Commission shall determine the
effect of such a contract would be to give undue advantage or be unduly prejudicial as

between citizens of the United States in the operation of vessels in competitive services
routes or lines unless following public hearing due notice of which shall be given to
each line serVing the route the Commission shall find that it is necessary to enter into
such contract in order to provide adequate service by vessels of United States registry
The Commission in determining for the purposes of this section whether senices are

competitive shall take into consideration the type size and speed of the vessels em

ployed whether passenger or cargo or combination passenger and cargo vessel8 the
ports or ranges between which they r1Jn t e character of cargo carried and such other
facts as it may deem proper
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TABLE I

19

Calls Cargo car

No of rled tons
Year sailings I

of 2 240

Port No pounds

9 4 mos u n
h 9 Trieste n u 6 10 215

Rlicka u 1 331

Iskcnderun
u u 1 3 122

1 el Avivu
u 9 ll292

Haifa u
u u 9 4 374

Lamaca 0 0

SO u
u n 21 Trieste u h 21 33 440

Rijcka
h n 7 3 257

Iskenderunm n u 5 933

Tel Aviv u
u n h 21 13 984

Haifa h 21 12 764

Lamaca
1 32

51 2 Trieste u u 8 27 332

Rljeka 6 20 852

Iskenderun u 18 8 404

1 el Aviv h u h h 21 17 G75

Baifa h 2 30 800

Larnaca
u u 0 0

952
u 8 Trieste 15 19 38

Rlieka 14 14 004

Iskenderun h
7 7 634

Tel Aviv u
h 17 6 966

BaHa h 17 16 481

Larnaca 8 767

953 n u 23
Trleste

2 16 596

Rijeka 21 31 362

Iskcnderun 2 6 051

Tel Aviv u u 21 3 372

Balfa h 0 u 21 28 028

Lanlaca u n 2 601

964 6 mos h u u
h h 11

Trieste
u 9 802

Rljeka u 10 18 012

Iskenderun 11 3 52

Tcl Aviv h n u 11 6 23

Haifa u n 11 18 894

Larnaca n 5 376

194

19

Considering the first issue outlined in the notice of hearing it is

clear from the foregoing table that the service operated by the Shepard
ships on Lines A B and C is an existing service and accordingly not

in addition to the existing service

As to the second isslle there is no evidence before us tending to show

that award of subsidy for Export s Shepard ship service would give
undue advantage or be unduly prejudicial as between American flag
carriers in the operation of vessels in competitive services routes or

lines Since the burden of proving undue prejudice or advantage
under section 605 c is on those opposing the award 2

we cannot in

the absence of proof find that the grant of the application would give
2 Grace Line Inc Subsidy R01tte 4 3 F M B 731 1 52
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undue advantage or be unduly prejudicial as between citizens of the

United States
In view of our determinations on the first and second issues both

the third issue and the exceptions of Public Counsel aTe rendered moot

vVe conclude that section 605 c of the Act does not interpose a bar

to granting a prospective increase in the number of Export s subsidized

sailings on Trade Route No 10 vVe do not hereby determine ques
tions other than those arising under section 605 c of the act

By the Board

Sgd A J VILLIAMS

Secretary
4 F M B
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No M 62

HAWAIIAN STEAMSHIP COMPANY LTD APPLICATION TO BAREBOAT

CHARTER THE SS La GUJjrdia

Submitted February 3 1955 Decided Ftzbruary 25 1955

Joseph A Klausner for applicant
Willis R Deming for Matson Navigation Company and The Oceanic

Steamship Company
Allen O Dawson and L F Fuller as Public Counsel

REPORT OF THE BOARD

This proceeding was instituted by order of the Board pursuant to

sections 5 e and 5 f of the lerchant Ship Sales Act of 1946 as

amended by Public Law 591 81st Congress and Public Law 757 83d

Congress for the purpose of considering the application of IIawaiian

Steamship Company Ltd hereinafter applicant to charter the

SS La Guardia a Government owned P2 S2 R2 vessel

Applicant a corporation organized and existing in the Territory
of Hawaii seeks a six year bareboat charter of the La Gttardia for

the carriage of passengers and cargo between San Francisco Cali

fornia and Honolulu T H with the privilege of making occasional

calls for passengers only at Hawaiian ports other than IIonolulu

and at United States Pacinc coast ports other than San Francisco

Applicant does not now own or operate any vessels

The application is opposed by latson Navigation Company here

inafter latson and The Oceanic Steamship Company hereinafter

Oceanic Interveuets agree that the service between thp Pacific

coast of the United States and Hawaii is in the public interest that

the present passenger service is inadequate and that no privately
owned United States flag vessels are available for charter by private
operators for use in such service They oppose the application how

ever insofar as applicant seeks the right to lift cargo

574
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Hearings were conducted on December 14 15 and 16 1954 and oral

argun1ent in lieu of briefs wasmade before the examiner on Decem

ber 17 1954 Therearter the examiner found and certified to the Sec

retary of Commerce that the service under consideration is in the pub
lic interest that such service is not adequately served and that pri
vately owned American flag vessels are not available for chaTter by
private operators on reasonable conditions and at reasonable rates for

use in such service The examiner recommended that the rate of

harteI hire for the La Guardia be fixed by negotiation with applicant
and that the charter contain no provisions restrictive of applicant s

right to carry cargo as well as passengers
Exceptions to the initial decision of the examiner were filed by Mat

fiOn and Oceanic and by Public Counsel and replies thereto were filed

by Public Counsel and by applicant Matson and Oceailic submitted

but subsequently withdrew a request for oral argument
Under the application the La Guardia would be converted to carry

about 600 passengers and would have about 150 000 cubic feet of dry
cargo space and 35 000 cubic feet of refrigerated space Applicant
proposes to bear all expenses of breaking out converting and laying
up the vessel The La G1tardia s present dormitory type accommoda

tions would be converted to cabins accommodating 2 3 and 4 persons
At a speed of 19 nots the vessel would have a transit time of 41j2 days
between 8an Francisco and IIonolulu and would spend about 32 hours

in each port giving it a voyage turnaround time of about 12 days
Since the prime purpose of the proposed chnrter is the can iage of pas

sengers themnount of caTgo which the La Guardia would carry would

be limited by the amount of time available for loading the number of

hatches worked and applicant s stated intention of employing only
one set of ca rgo gear on double rigged hatches It is contemplated
that cargo if available would be worked during 21 of the 32 hours

available no cargo operations are plaJlned during the so caned pen
nlty hours between midnight a nd 0800 hours although these hours
could be used if desired Only forward hatches Nos 1 2 a nd 3 would
be utilized for dry cargo lInder these conditions it is expected that
the amount of cargo lifted by the La Guardia per round voyage would
not exceed 693 tons of drv caro and 315 tons of refriOerated carOo or

O b

a total of 1 008 short tOllS Cargo working time would be reduced
to the extent that heavy weather or other factors increased voyaOeb

transIt tllne 01 would be increased by use of the penalty hours if

necessary Based on a planned 28 voyages per year applicant antici
pates lifting not more than 28 000 to 29 000 tons per year

4 F M B
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Analysis of the existing service in the trade and the public interest

therein necessarily requires a consideration of the Hawaiian economy

present and prospective
The Territory of Hawaii has a population of approximately 500

000 Since 1939 the number of its inhabitants has increased about

20 percent This increase has been accompanied by a substantial

growth in the economic wealth of the islands The gross product
which in 1939 amounted to 270 000 000 exceeded a billion dollars in

1953 Likewise the personal income of the population rose from

218 000 000 in 1939 to 889 000 000 in 1953 and the disposable per
sonal income or total income less taxes from 211 000 000 to 783

OOO OQO Per capita the personal income increased from approxi
mately 525 in 1939 to 1 740 in 1953 and the disposable income from

508 in 1939 to 1 532 in 1953
The main factors sustaining the economy of the islands are sugar

cultivation and processing pineapple cultivation and canning the
so called tourist industry and Federal military expenditures Au

thorities on economic prospects in Hawaii believe that the greatest
promise of growth and stability in the Hawaiian economy lies in the

expansion of the tourist industry Tourist expenditures in Hawaii

mounted from 4 5 million dollars in 1921 to 42 6 million dollars in

1953 The number of visitors from North America who stayed two

days or longer in the islands rose from 21 737 in 1939 to 72 152 in

1953 An important part of the Hawaiian tourist trade consists of

persons ofmoderate income

The growth in water passenger traffic between the continental

United States and Hawaii has not kept pace with growth in air traffic

over a comparable period The number of passengers carried by the

airlines between the continental United States and Hawaii increased

from 28 200 in 1950 to 50 256 in 1953 westbound and trom 35 010 in

1950 to 73 218 in 1953 eastbound The number of passengers carried

by water between the continent l United States and Hawaii increased
westbound from 21 177 in 1950 to 23 511 in 1953 and eastbound from

17 051 in 1950 to 19 360 in 1953 By way of comparison it is noted

that while passenger traffic between United States and Europe ex

perienced a similar increase in volume over a comparable period the

perce tage of participation by water carriers in the tota 1 traffic in

crease remained roughly constant

The present water passenger service between the continental United
States and Hawaii is provided principally by Matson s Lwrline the
only passenger vessel exclusively engaged in the California Hawaii
trade Two vessels ofAmerican President Lines Ltd the President

Oleveland and PTe8ident Wilson offer passenger service between Cnl
4 F M B
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ifornia and Hawaii but as a leg of regular sailings to and from the
Far East and not as an exclusive service

The L1trline s transit time between California and Honolulu is

4 days The vessel sails from the west coast every 12 days serving
San Francisco and Los Angeles alternately Accommodations all

first class are rated higher than those proposed for the La Guardia

as indicated by the following table

Lurline

One way fares

No Percent

Less than
150u

h 24 4
150 to 199 184 29
200 to 299 188 29

300 to 399 h h 00 148 23

400
n h h 98 15

La Guardia

No Percent

72
260

242
00

0

12
42
39

7
o

Itwill be noted that 43 percent of the Lurline accommodations are

rated at 300 or more for one way passage as contrasted with 7 percent
of the La Guardia accommodations priced in thatrange

In addition to passenger accommodations the Lurline has dry
cargo space which is used solely for the carriage of a maximum of
25 automobiles and 55 000 cubic feet of refrigerated space 16 000 cubic
feet ofwhichis the maximum used on any sailing The small amount

of cargo lifted by the Lwrline is due primarily to the limited time

available for cargo working
Cargo service between San Francisco and Los Angeles and Hawaii

is provided principally by Matson Although vessels operated by
American President Lines Ltd and Pacific Transport Lines Inc
call at Hawaii on voyages between the continental United States and
the Far East thevessels are devoted principally to the Far East trade
and do not accordingly offer the frequency a nd regularity of service
available on vessels employed exclusively in the United States Hawaii
trade Neither American PresidentLines Ltd nor Pacific Transport
Lines Inc opposes the present application Additionally on rare

occasions Oceanic vessels have participated in the California Hawaii
trade Oceanic operates four C 2 s from the Pacific coast to the South
Sea islands over Trade Route No 27 and has present plans for in

auguration of a passenger service on the same trade route in 1956
under which space would be available for carriage of passergers and
cargo to and from Hawaii

Matson owns eighteen freighters fifteen 0 3 s and three Liberties
all of which are operated between the continental United States and
Hawaii With seven of the C 3 s hereinafter the California ships
Matson provides weekly services between the San FranGisco Bay area

4 F M B
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3 That the present c rga service is inadequate to meet the need

far a faster service as prapased far the La Guardia represented as

being an express 01 expedited service which wauld substantially
reduce elapsed time between delivery dockside far shipment and de

livery to cansignee and

4 That privately awned AmelicfUl flag vessels are nat available far

charter by private aperatars an reasonable conditians and at reasan

able rates far use in such service

In addition to the statutary findings required in this applicatian
we may in auI discretian recammend to the Secretary af Cammerce

restrictians an and canditians to the charter which we deem necessary
or apprapriate to pratect the public interest and to pratect privately
awned vessels against campetitian fram Gavernment owned vessels

Accardingly we recammend execr tian af a demise charter far the

La Gua1Ylia far a periad af six years subject to annual review at a

minimum charter hire rate af 812 percent of the statutary sales price
plus 50 percent af prafits abave 10 percent af the capital necessarily
emplayed Te recammend no restrictians 1n the emplayment af the

vessel ather than thase created by the lpplicatian itself

1V1any af the exceptians to the examiner s initial decisian have been

rendered maat by the findings and recammendatians herein There

remain far cansideratian ather than thase exceptians unrelated to

material issues 0 1 unsupported by evidence anly the exceptians af

Matsan and Oceanic to the examiner s failure to find in relatian to

cargo service that service in the Califarnia J
Ia
waii trade is nat ade

quate and the examiner s failure to recammend that the prapased
charter prahibit the carriage af cargo As we have previausly indi

cated evidence adduced at the hearing shawed a need far a service

which wauld substantially reduce elapsed time between delivery dack

side and clelivery to the cansignee Since we need nat far the purpase
af this applicatian determine the extent af inadequacy af the existing
service we eXl ress auI finding solely in terms af the cargo service

prapased by applicant Having sa faund we cannat recammend a

charter restrictian against the carriage af cargo

Ry the Baard

Sgd A J VILLIAMS

SeCTeta1 Y
4 F M B



FEDERAL MARITIME BOARD

MARITIME ADMINISTRATION

No S 50

PACIFIC FAR EAST LINE INC ApPLICATION UNDER SECTION 805 a

MERCHANT MARINE ACT 1936 o ACT A8 GENERAL AGENT JrOa

COASTWISE LINE

Submitted lecenWer 8 1954 Decided February 5 1955

To permit Pacific Far East Line Inc to act as general agent for Coastwise
Line Inc would be prejudicial tothe objects and policy of the Merchant
Marine Act 1936 On the evidence adduced the Board cannot find that the

proposed general agency agreement would not result in unfair competition
To permit Pacific Far East Line Inc to charter to Coastwise Line Inc its

unsubsidized vessels returning in ballast from the Orient would result in

unfair competition and would be prejudicial to the objects and policy of the

Merchant Marine Act 1936 Applications for such permission under section

805 a of the Merchant Marine Act 1936 denied

Odelll ominers and Robert S Hope for Pacific Far East Line Inc
John Ambler Albert E Stephan and L W Hartman for American

Mail Line Ltd Willia7n J Lippman for American lramp Ship
owners Association Inc Warner W Gardner for American President

Lines Ltd James L Adams and Tom Killefer for Pacific Transport
Lines Inc Harry Henke Jr for Olympic Griffiths Lines Inc

Sterling F Stoudenmire Jr for Yaterman Steamship Corporation
William IDenning and Alan F Wohlstetter for States Steamship
Company Pacific Atlantic Steamship Co and Alaska Freight Lines
Inc and Alan B Aldwell for Oliver J Olson Co intervenors

John Mason and Allen O Dawson as Public Counsel

REPORT OF THE BOARD

These proceedings arise out ofapplications filedby Pacific Far East
Line Inc hereinafter PFEL in which written permission is

sought under section 805 a of the Merchant Marine Act 1936 as

4 F M B M A
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amended hereinafter the Act 1 1 to act as general agent for

Coastwise Line Inc hereinafter Coastwise in its Pacific coast

wise and Alaskan services or for such services operated in combination
with Coastwise s service between United States Pacific coast ports and

British Columbia a d 2 to charter vessels owned or chartered by
PFEL to Coastwise for operation by Coastwise from U ited States

P cific Northwest and or British Columbia ports to California
The two applications are not interdependent while PFEL seeks

permission for both proposals either is desired in the event of denial

qf th other The proposed general agency agreement is to replace
existing agency agreement betw n PFEL and Coastwis approved

by the Administrator tentatively on December 1 1953 and plenarily
on January 19 1954 PFEL was then i formed that in the absence

of c4anges inthe scope or nature pf the services to be performed the

exi ting agreement did not require approval under section 805 a

of the Act
Notice of the applications was published in the Federal Register

nApril 30 1954 On July 11 1954 we granted petitions to intervene

filed by American ail Line Lti American President Lines Ltd

hereinafter APL Olympic Griffiths Lines Inc hereinafter

OGL Paci c Transport lines Inc American Tramp Shipowners
4ssociation Inc Oliver J Olson Co hereinafter Olson VVater

I SectIon 805 a

Itshall be unlawful to award or pay any subsidy to any contractor under authority
of title VI of this Act or to charter any vessel to any person under title VII of this

Act If said contractor or charterer orany holdIng company subsidiary affiliate or

associate of such contractor or charterer or any officer director agent or executive

thereof directly or indirectly shalJ own operate orcharter any vessel or vessels en

gaged in the domestic intercoastal orcoastwIse service or own any pecuniary interest

directly or indirectly in any person or concern that owns charters oroperates any

vessel or vesselin the domestic 1Jltercoastal or coastwise service without the written

permission of the Commission Every person firm or corporation having any interest
in such application shall be permitt d to Intervene and the Commission shall give a

hearing to the applicant and the1nterv nors The Commission shall not grant any

such application if the CommI sion finds it will result in unfair competition to any

person firm or corporation op at1ng exclusively in the coastwise Or intercoastal
service or t hat it would be prejudi141 to tlie objects and policy of this Act Provided
That if such contractor or other person abovedescribed or a predecessor in interest
was in bona fide operation as a c9mmon carrier by water in the domestic inter

coastal or coastwise trade inJ935 over the route orroutes or in the trade or trades

for which application is made and has so operated since that time or if engaged in

furnishing seasonal service on17 was in bona fide operation in 1935 during the season

ordinarily covered by its operation except in either event as to interruptions of serv

Ice over which the applicant or its predecessor in interest had no control the Commis
sion shall grant such permIssion without requiring further proof that public interest

an9 convenience will be served by such operation and without further proceedings
as to the competition In such route or trade

If such application be allowed it shall be unlawful for any of the persons men

tioned in this section to divert dIrectly orindirectly any moneys property or other
thing of value used in foreIgn trade operations for which a subsidy is paid by the
United States into any such coastwise or intercoastal operations and whoso ver 8b1l

violate this provision shall be guilty of a misdemeanor

4 F M B M A
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man Stea ship Oorporation Alaska Freight ines Inc her inafte
AfL Stat s Steamship Company hereinafter States and

Jacifi AtIantic Steamship Co hereinafter Pacific Atlantic

Af aprehearing conference on June 15 1954 counsel for PF L

stipu ted tliat the applications be deemed am nded in the f llowing
particulars I

1 Vessels to be chartered by PFEL to Coastwise would exclude
those owned by the Government which are or may be under charter to
PFEL

2 PFEL does not seek autho ity to tr nsport cargo between points
in British Columbia and the Pacific Nort west on the one hand arid

ports in the Orient served by Trade Route No 30 on the other The
gr ntingof the application shall ntbe construed as permitting PFEL
to operate on Trade Route No 30 and this stipulation shall not be

construed as r quiring PFEL to cease any transportation in which

ithas been engaged
3 if PFEL s application to charter vessels to Coastwise is granted

vessels chartered by PFEL to Coastwise for operation in its service
from United States Pacific Northwest and or British Colurilbia ports
to California will not a discharge off shore cargo in British Colum
bia or the Pacific Northwest or b be chartered under such term

as to permit the cariage of cargo other than that originating in

British Columbia or the Pacific Northwest and ultimately de tined tJ

points in the continental United States other than points in thePacific

Northwest

4 Any willful breach of the foregoing shall be considered a breach

ofArticle 11 15 ofPFEL s operating differential subsidy agreement
unless PFEL has ther tofore applied for and eceived express per
mission from the Board or Administratbr as the case may be witb

respect to the particular cargo in question
5 PFEL recognizes that no party to this proceeding whose protest

is not pressed by reason of the above assurances thereby assents to OI

concurs in the operation of PFEL s unsubsidized vessels

He rings were conducted during the period of June 18 through
J une 25 1954 and an initial decision was issued by the examiner OIl

October 11 1954 The examiner recommen ed eni lof both appli
cations on the grounds that grant ofpermission to act as general agent
for and to charter vessels to Coastwise would result in unfair cqm

petition would be prejudicial to the objects and policy of theAct and
would not serve the public inter and convenience By a emark
footnoted to the decision the examiner expressed the following doubt

afSj the pp1jcaQilj tY 9f ectiOl 805 a
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The examiner is not fully satisfied that section 805 a is app1ic ble

in the ire entCase As the Parties have proceeded on the assumptio of its

applicability hQwev r th ll i r iJ plrr cords bis doubt at this llo nt

as a matter of record See pages 34 of brief of counsel for PFEL

Exceptions t6 t e decisioh er fi ed by PFEL Publi Cou sel an

FL Replies to exceptions were fil dDY PFEL Public Counsel

4PL Stat s eacific Atlantic ahd OGL aId oral argument thereon

was Jield oil December 3 195 4 Except as hereinafter particularly
stated we agree with the conclusions of the examiner Exceptions or

recommended findings n6t discuss d in this report nor reflected in lir

findings or conclusions have be n coh sid d and fouIid unrelated to

m terial issues or not slipporte py the we ght of the evidence

SiIlce the applications are not iilter ep pd Iit e di ct ourselves

first to the application to actas general agent for Coastwise vVe find

tR
1 PFEL holds an qperating differential ubs dy ag em nt FMB

No 22 with the Board under the terms of hich PFEL reCeive sub

sidy in th operation ofnot fewer than 36 o tiorethan 40 sailings on

tr de Route No
29

Seivice 2

2 PFEL urther operates under temporary permJssion of th9

1dministr tor approxillately five tin ubsidized voyages pet month

fr mtthe Pacifi coast to Guam and the Far East many of the ves ls

r t1irning to California in ballast Vessels employed in its unsubsi

ized ervic ale three own d AP 3 s wo c3 s demise chartered

from Luckenbach te mship Company Inc and three C4s time

chartered from Joshua lenay Corporati n
3 Coastwise is an OregoIl corporation certificated by the Intet

st te Commer e Commission here ilafter leq to act as a common

carrier between United States Pacific coast ports It currently per
ates and has since September 1953 operat d two services with five

Liberty vessels Four operate on appi ximately a twelve day fre

quency commencing a Long Beach California proceeding north

bOlnd to San Francisco Columbia River Puget Sound and South
west Alaska and returning southbound via British Columbia to

Puget Sound and California The fifth the demise chartered North
7Jeacon operates on a fonrtee n day frequency between Portlapd
Oregon and Long Beach California In addition to its common car

riel operations Coastwise cts as Pacific coa t agent for awasaki

I Described as

Between the Caiifornia ports of Los ingeles and San Francisco an YokohlUlt

Kobe Osaka other Japanese ports as traffic offers Shanghai other North China
ports and ports in Manchuria and Korea as traffic offers Hong Kong Manna
Phillppine Island outports French Indo China and Siam as traffic offerswith

priVilege Qf eilllB at ports of U S S R In AsIa

4 F M B Y A
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Kisen Kaisha Ltd hereinafter K Line a Japanese flag operator
providing berth services from Japanese ports to Canadian Pacific

United States Pacific United States Atlantic and South American

ports and a competitor of PFEL in its subsidized and unsIlbsidized

s rviGes Coastwise also acts as agent for various tramps United
St tes and foreign and acts as agent forPFEL in Portland Oregon

4 Commo n carriers in the Coastw se trad otl1 r thf tl Coastwise
include OGL Olson Americttn Hawaiian Steamship Company and

Pope Talbot Inc Of these only OGL s service comes into com

petition with that of Co altwise

5 On November 11 1953 Coastwise decided to approach PFEL to

ct a its ag nt in California Thereafter on December 1 1953 the
ist ng agency agreement wasexecuted by the parties The existing I

agreement provides substantially as follows

a The agency is limited to Californiaand is for anindefinite period I

6lbject to concellation on 90 or 120 day written notice

b PFEL s agency activities are subject to the general sup rvision

and contro l of Coastwise through thel tter s ex eclltive office in Oal
fornia and PFEL is not permitted to formulate over all operatio nal

policies nor to nominate obtain or schedule vessels or to take any
action concerning Coastwise s activities for other carriers

c PFEL solicits books receives and delivers cargoes issues bills
of lading and all other similar documents collects and disburses

JIlOnies handles claims mans equips suppli s maintains and repairs
Coastwise vessels and places insurance thereon PFEL maintains
accounts according to PFEL accounting procedures and makes

deposits and withdrawals subject to Coastwise control from b nk

accounts in the name of Coastwise Line P cific Far East Line Inc

Agent
d PFEL is paid 3 percent of the gross revenue derived from

Coastwise s common carrier operations
6 Although no Co astwise official oremployee testified at the hear

ing a PFEL witness stated that the existing agency agreement has
resulted in substantial o verhead savings to Coastwise The witness
testified that whereas Coastwise s overhead for 1952 and 1953 was

1 248 000 and 1 231 000 respectively the overhead for 1954 had been

reported by Coastwise to PFEL to be 750 000 based on aprojection
of the experienced overhead of 60 000 per month for the first five
months ofthe year with the addition ofa 30 000 safety factor After

deducting the agency fee payable to PFEL estimated at 255 000
based on a projected estimated gross revenue of 8 500 000 the net

savings apparently attributable to the agency agreement are 265 000

Although the witness stated these savings were primarily effected
4 F M B M A
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through reduction in personnel from 153 to 78 there wereother factors

which may have contributed to the economies First the number of

United States vessels operated by Coastwise as general agent and as

demise charterer was sharply reduced in 1954 over the two preceding
years Although the witness stated that these opeJ tions affected

general overhead expense he was umible to isolat from similar gen
erftl overhead expense that portttm of sRvings achievetkby reducti6n
in operation of Government owned vessels Second there may have

been in 1954 as compared with preceding years a reduction in agency
services performed for other lines No evidence as to the extent of
such ftgency services was offered However the witness stated that

any reduction in agency expenses would be reflected in general over

head

7 The added cost of performing the existing agency agreement
according to PFEL s financial witness is approximately 75 000 which

represents additional salaries communication costs and other miscel

laneous expenses This information was g yen t9 the witness by the

comptroller of PFEL The witness was not familiar ith the com

ponents of this added cost nor washe aware ofany accounting studies

undertaken to determine the total cost of PFEL of performing the

agency services Although the witness stated that PFEL has largely
absorbed the additional work with little increase in personnel no

testimony wasoffered on the cost to PFEL attributable to the partial
direction of the efforts of its employees to Coastwise agency duties

nor wasthis cost reflected in the added cost figure of 75 000

8 There is and has been a close relationship between PFEL and

Coastwise One of Coastwise s predecessors Coastwise Pacific Far

East Line a partnership formed byW T Sexton and K D Dawson

organized PFEL and was instrumental in securing vessels for PFEL

from War Shipping Administratiop Mr Sexton later president of

Coastwise was the first president of PFEL and Mr Dawson was the
first chairman of the Board The present president of Coastwise
W J Bush holds stock in PFEL and is also president of West Coast
Terminals a stevedoring company which presently performs services
for both Coastwise and PFEL Mr B L Haviside vice president of
Haviside Co ship chandlers performing services for PFEL holds

stock in both PFEL and Coastwise Further interrelation is posslble
through ownership of Coastwise stock by Emmet and Chandler ip
surance agents and brokers and T G Franck executive vice president
of Vilbur Ellis Co an important export firm although PFEIJ wit

nesses did not know whether pjther company performs services for

PFEL and or Coastwise
F M B M A
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place the North Beacon Coastwise is not prevented under the appli
cation however from employing the North Beacon in the Alaska
trade PFEL witness stated that it would be so employed only if
business needs require

14 The North Beacon demise chartered at the rate of 6000 per
month and formerly employed in the Pacific coastwiseAlaska trade
is presently operated on a 14day frequency from Long Beach to Port
land and return The vessel normally runs northbound in ballast
and returns southbound to Long Beach and occasionally San Fran
cisco via Portland The vessel carries about 3000 tons of paper per
voyage from Portland plus an occasional deckload about 500000
bd ft of lumber from Rainier The operation of the North Beacon
results in a loss varying from4400 to8000 per voyage dependent
on whether deckloads of lumber are carried

15 OGLgsole ship the Olympic Pioneer a time chartered Liberty
currently operates between Puget Sound and Los Angeles Harbor
via Portland and San Francisco The vessel carries bulk salt from the

San Francisco Bay area to Tacoma and Portland and occasionally
automobiles from Richmond California to Seattle Since the degree
of profit on the northbound leg is insufficient to sustain both legs of
the voyage on an annual basis OGL solicits and has obtained since the
spring of 1953 paper southbound from Portland The vessel has

averaged 2300 tons of paper on those voyages on which paper is car
ried and 1560 tons of paper on all voyages Since paper moves as
it is produced OGLsability to secure such cargo is said to be depend
ent on spacing the sailing of the Olympic Pioneer between sailings of
Coastwise vessels There is evidence however that the principal
shipper of paper desires at least two carriers in the trade

16 AFL an Alaskan corporation with its principal place of busi
ness in Seattle operates a twice weekly common carrier service by
means of tug and barge between Seattle and points in Alaska served by
Coastwise About half of CoastwisesAlaskan traffic originates in the
Puget Sound area The movement is predominantly northbound
with little cargo available southbound Although AFL produced no
witnesses a witness for PFEL stated that there is no present need for
additional sailings in the trade

17 Under the application PFEL vessels will be time chartered
under the New York Produce Exchange form of time charter modified
to fit the requirements of the parties with new charters executed for
each voyage Testimony was offered that vessels under time charter to
PFEL will be time chartered to Coastwise at the same rate of hire
Owned and demise chartered vessels will be chartered at the current
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worlq m rke K in the absence of established market rate i the

trade The proposed charter itself merely specifies that the rate of

hire is variable Charter hire will commence upon arival of the

PFEL vessel at or off quarantine station inbound at the port of load

ing whether British Columbia or Puget Sound Afterdeviation from

the Great Circle route PFEL vessels will require approximately 12

hours operation prior to arrival at the port of loading The cost of

the deviation will be borne by PFEL The vessel will be redelivered
at a California port to be nominated by PFEL

18 The chartering plan will clearely benefit PFEL and will prob
I1bly henefit Constwise PFEL will save charter hire on its time

chartered yessels or operational costs on owned vessels onaPout 212

d ys of the balla13t legs from the Far East Coastwise will benefit to

the extent that the total of charter hire and other costs fall short of

the cost of operating the North H cacon per round voyage Present

operational costs for the North BeMon are said to be 25 200 exclu

ive of cargo costs Since the amount of southbound cargo is pres

ently limited and since PFEL does not anticipate the generation of

new cargo in the trade the benefit to Coastwise will vary inversely
with the number of charters executed per month In this regard it
is noted that PFEL under the proposed agency agreement will have

the sole right to nominate thevessels to be chartered to Coastwise will

control the numberof vessels to be so chartered and will in any event
benefit in direct proportion to the numberof vessels time chartered per
month

19 Probable per diem costs to Coastwise under time charters of each

ofthe three types of vessels available are set out in the following table

based on information current at the time of hearing

AP3 C 3 C4

Per day
In port At sea In port Atsea In port At sea

Charter hire 1 850 1 850 2 045 2 045 2 500 2 500

Fuel
oIL

n 90 170 170 800

Cargo qvert1me u 250 250 250 290

Total
2 190 2 485 2 900 3 550

A suIIling a voyage of 61h to 71 2 days und J the charter nd as

suming the cu rent JIlarket rate for 04 s to be t er te of hire actually
paid by PFtt toLuckenbaeh th eost to Coastwise would be lower in
e tering anyoftheth e types o vessels for he ollthbou d leg th n

r t qperation of the North Be on per round voyage wasnot
e t bhs4 b oVever that Coastwise would how profit frJp charter
of AP 3 s C 3 s or C4s
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DISCUSSION

Juri8diction

Although the examiner expressed doubt as to the applicability of

section 805 a of the Act to the present applications his misgivings
do not weaken the ultimate confirmation of applicability implicit in his

Conclusion We find that the examiner did dispose of the jurisdic
tional question notwithstanding his doubt vVe do not share that

doubt nor do we see merit in applicant s aiguments that the section

is inapplicable First the application to become general agent for

Coastwise under which PFEL would have complete control of Coast

wise s cmmon carri r activities is an application to operat vessels

engaged in the coastwise trade second the application to time charter

vessels to Coastwise for employment in the coastwise trade is an

ticipated in section 805 a by any or all of the vords owns charters

or operates PFEL owns some of the vessels to be so employed
would operate all of the vessels under tiine charter and would charter

thevessels to Coastwise PFEL has argued that Coastwise would not

be divested of control of its operations and therefore PFELwould not

operate vessels in the Coastwise trade Articles 3 b and f of

the proposed agreement however clearly give PFEL ultimate control

and responsibility for the operation of Coastwise vessels Although
PFEL stated its intentions of consulting Coastwise it is not required
to do so under the terms of the agreement This unquestionably is

operation of vessels within the meaning of thestatute
We likewise reject PFEL s argument that the statute in prohibit

ing subsidized operators from chartering vessels in the domestic trade

contemplates chartering in the sense of charteriJng from rather than

chartering to domestic operators The distinction is unjustified from

the language its history or the prior interpretations ofour predeces
sors See BaUo Mail S S Oo Use of Vessels 3 U S M C 2 4

1938 Further even assliming PFEL s interpretation of the word

to be correct the vessels under time charter to Coastwise would never

theless be operated by PFEL and some of those vessels are owned by
PFEL

PFEL in exceptions argues that in two unrepo ted decisions

chartering of vessels by a subsidized operator to a domestic operator
was considered not within the scope of section 805 a citing the
chartering of the SS RobiTJ Mowbray and the SS lormacfir The

argument is unsound in neither e se did the oar geQide that an

805 a permission was unnecessary
Public Counsel similarly argues that the examiner erred in failing

to dispose of the jurisdictional question as to the applicability of sec

4 F M B M A
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tion 805 a and further urges that the examiner erred in failing to

find that the administration of section 805 a is exclusively a function

of the Board Public Counsel cites an apparent inconsistency in

previous decisions of the Board the Administrator or of the Board

and Administrator jointly
The problem wasrecently considered by us on motion to clarify our

report in American President Lines Ltd Subsidy Route 17 4

F M B M A 488 1954 Inthat report although specific permis
sion to serve San Francisco was denied American President Lines

Ltd we stated

We will leave it open however for APL in individual cases to apply
to the Maritime Administrator for permission to call at San j rancisco fbr east

bound coastal cargo and he will decide at such times whether or not such per

mission should be granted

In our order served on December 16 1954 we implicitly confirmed

the Administrator s jurisdiction under the facts there presented to

determine 805 a matters after compliance with the hearing require
mentsof that section We hereby reaffirm the determination therein

and state that the Administrator has jurisdiction to hear and deter

mine applications under section 805 a where it appears therefrom
that the application cannot result in making amending or terminatr

ing subsidy contracts

Ve consider that section 805 a issues are pertinent to these ap

plications flS indeed did the examiner in spite ofhis expressed doubt

Those issues we state to be whether the proposed agency and charter

ing arrangements would 1 result in unfair competition to any per
son firm or corporation engaged exclusively in the coastwise service

or 2 be prejudicial to the objects and policy of the Act We do not

agree with the examiner that a third and separate finding on public
interest and cOnvenience is required As we indicated in American

President Lines Ltd Subsidy Route 17 4 F M B M A 555 the

phrase publiG interest and convenience appearing in the proviso of

section 805 a is there employed in substitution of the phrase not

prepudicial to the objects and policy of the act and imposes no addi

tional requirements Matters affecting public interest and conveni

ence are necessarily to be considered in the light of the purposes and

policy of the Act

We consider that the Board rather than the Administrator has

jurisdIction of both of the present applications since either may reslllt

in amending PFEL s subsidy contract
4 F M B M A
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General Agency Agreement
Interveners argue that the proposed general agency agreement

would result in unfair competition in that v 1 Coastwise would have
the advantage of the large PFEL solicitation staff 2 the purchas
ing power of the PFEL organization would enable PFEL to offer
trade reciprocity to prospective shippers 3 PFEL would be able
to offer space on its offshore vessels in return for Coastwise cargo
shipments and 4 performance of the agreement by PFEL on an
added cost basis would give Coastwise financial advantage not avail
able to domestic operators and would result in contribution by PFEL
to Coastwisescosts in violation of the second paragraph of section
SO5 a

The evidence adduced at the hearing does not support the argue
ments relating to trading of coastwise and offshore space and to solici
tation and reciprocity advantages Perforrriance of the proposed gen
eral agency by PFEL on an added cost basis however would result
in an advantage to Coastwise Whether this advantage amounts to un
fair competition however cannot be determined from this record
PFELs general agency fee although tentatively set at 3 percent of
the gross revenues realized from Coastwisescommon carrier opera
tions is not specified in the proposed agreement and witnesses for
PFEL were unable to provide the basis for the fee or to state whether
the fee would be compensatory While a PFEL witness estimated the

net return to PFEL based on 3 percent of the estimated gross oper
ating revenues less an anticipated added cost of 75000 the witness
was unfamiliar with the components of the estimated added cost and
stated that no study had been made by PFEL of the costs of perform
ing general agency services Our inability to determine the effect on
competition of the financial aspects of the proposed agreement stems
solely from applicants failure to furnish competent evidence in this
regard We cannot therefore make the statutory finding that the
proposed agreement will not result in unfair competition

PFEL in exceptions argues that performance of the proposed
agreement on an addedcost basis would not violate the second para
graph of section 805 a since 1 only overhead costs for which no
subsidy is paid to PFEL could be diverted to Coastwise and 2
Coastwisescompetitor OGL operates on a similar basis We do not

agree with PFELs construction of section 805 a Further since
OGL is not associated with a subsidized operator its financial struc
ture is not relevant to this inquiry

PFEL argues that evidence on this and other issues was produced
at the hearing to the extent permitted by the examiner that the

examiner first excluded evidence offered by PFEL then drew adverse
4 F M BM A
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inferences to the detriment of PFEL in the absence of such evidence
The record does not support this contention The examiner held only
and properly that he would not direct PFEL to furnish information
necessary to support its application

Arguments have been directed by interveners to the conflicts be
tween the proposed agreement and the objects and policy of the Act
In this regard interveners argie that present as well as proposed
relationships between PFEL and Coastwise violate or may violate
sections 803 804 and 805 a of the Act

While none of the interveners assert that a violation of section 803

exists it is nevertheless argued that because of the corporate relation
ships hereinabove described Coastwise may be an associate com
pany of PFEL For this reason it is asserted performance of serv
ices for PFEL by concerns in which present Coastwise stockholders
also own interests may be in violation of section 803 This present
relationship between Coastwise and PFEL would be strengthened it
is said by the proposed agreement

We do not find that the evidence adduced at the hearing substanti
ates a violation of section 803 While we recognize that the matter
was incompletely explored the evidence adduced was not sufficiently
indicative of a violation to require rebuttal by PFEL

It is also alleged however that the relationships between Coastwise
and PFEL are or may be such as to make PFEL an indirect agent of
a foreignflag competitor in violation of section 804 The violation
it is argued would result from the possibility that Coastwise is 1
an associate or 2 an agent of PFEL and that PFEL has not
been granted waivers under section 804 in either capacity This

relationship we consider to be contrary to the purposes and policy of
the Act Although the proposed agreement specifically excludes
PFEL partici potion in any agency services performed by Coastwise
the absolute separation of Coastwise common carrier activities from
Coastwise agency functions outlined in the proposed agreement cannot
practically be achieved under the proposed organization In Port

land for example Coastwise employees who will act under Coastwise
supervision for K Line a foreign flag competitor of PFEL will also
perform services for PFEL under Coastwise supervision and will act
for Coastwise under PFEL control and direction Similarly in
Seattle Coastwise employees will act for K Line as well as for
Coastwise

Section 803 makes it unlawful for a subsidized operator except upon written permis
sion to obtain services from any company in which the operator has a pecuniary interest

4 Section 804 makes it unlawful for a subsidized operator or an associate or agent of the
subsidized operator to act as agent for a foreignflag vessel with which it competes except
by permission under special circumstances and for good cause

4 F M BM A
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It is also argued by interveners that the proposed agreement would

be prejudicial to the objects and policy of the Act in that Coastwise

now performs and would under the agreement continue to perform
agency services for PFEL at Portland although PFEL has not ob

tained written approval therefor under section 805 a No indica

tion was given however of the manner in which this relationship
otJJ r sult in unfair competition or in prejudice to the objects and

poiicy of the Act Although we must require PFEL to seek written

approval of that relationship we see no present indication that

approval would not begranted
It is further argued that performance of the proposed agreement

will in some measure divert PFEL officials and employees from full

devotion to the off shore trade in contravention of the requirements
of the PFEL subsidy contract Since Coastwise agency duties with

certain exceptions will be absorbed by PFEL s present staff we must

assume that the efforts of the present staff will to some extent be

divided between off shore and domestic duties In the absence of

aily evidence of the extent of that division we cannot determine the

effect of the proposed agreement on PFEL s operations in foreign
trade

Finally it is argued that no convincing reason has been advanced
for giving control of a domestic operation to a subsidized line We

agree that the sole reasons advanced relate to minor operational and

space allocation problems which would readily be resolved by amend

ment of the existing agency agreement In the absence of some

further indication of the desirability and need for the proposed agree
ment the purposes and policy of the Act would not be served by grant
of the application
Application to Oharter

Under the application PFEL seeks blanket permission to charter

to Coastwise all unsubsidized transpacific vessels which are or may
be owned or operated by it the vessels to be delivered in any of various

Pacific Northwest ports Both parties would probably benefit from

such arrangement PFEL wouid receive several days charter hire

on otherwise unprofitable ballast legs of transpacific voyages and

Coastwise would reduce losses now suffered in operation of the North

Beacon
That the application would result in unfair competition is argued

by OGL Public Counsel States and Pacific Atlantic AFL and APL

either in some orin all of the following respects
1 The North Beacon is presently being operated as a fighting

ship with intent to drive OGL s sole vessel the Olympic Pioneer out
4 F M B M A
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Of the ooastwis trade The proposedcharterjpg arrangement oonsti
tutes an increa sed service and pdSes agrea tthre t W OGLthan th

present service provided by t4 No1th Beacon

2 The proposal wakes available to COatwi e at no cost to itselt

other than charterhire when earned an unlimited nlmbe of v

for operation in the coastwise trade

3 Under the propo ed charters the amopptofhire paid by oa t
wise may be insufficient to reflect overhead apd ope tiQJ1al co tstQ
borne by PFEL Under these circumstances Coastwise ill p plaGe
in a better position than if itcharterecLvessels inthe open marlI t

4 Under the proposedchartering arrangemeIt tl1e N rth Beacon

ould be released by Coastwise for service in the Alas ap traqe JI
ieners allege thafsince there is no need for ailditional ajling g t at

trade the proposed chartering arrangement will resuJt irl nf ir cprnr

petition toAFL insofar as it wil release the North S eaeolJfor s rvi
in that trade

We have heen presented with no evidence that the IVorth3f acYn JJ

employed by Coastwise as a fighting ship Sailings of the Oly piJ
Pioneer have not been blanket d and freight rates hav ot bee

reduced

We agree however that unlimited chartering Qf PFEL s vesse to

Coastwise would result in unfair cQmpetitiol Coastwise WOllld be

able because of the lack of cargo availahle for the Iorthbound leg of
the North Beacon to operate aU the vessels required in the Sout 7

bound trade without the necessity of finding cargo for th return leg
It may operate as many or as few SUGh v ssels as requir d with n9

con inuing operational maintenance or overhead expense attrib t bl

to those vessels No such solution is available to its competitor whi h

must because of its ability to procure northbQund cargo Gontimle to

operate vessels both northbound and southbound While it is recog
nize that because of intensive rail and trucking competition caigo
offe ings both northbound and southbound are limited we cannot

penalize OGL for its ability t obtain northbound cargo and to main i

tain a whole operation Permission to charter an unlimited number
ofPFE ve sels for southbonn voyages would impose such a penalty
Further under this broad application competitors are not infrIri d
of the amount of competition which they will be required to meet

We cannot state with any degree of certainty what if any Costs

normally borne by Coastwise would be absorb dby PFEL und r th

proposed charters Under the charter form the amount of hir el
s ated to be vaJ able Although witnesses for PEEL haye St ted
that owned and deroise charteted vessels would be chartered at the

market rate and th t tirriechartered essels would b 9harte e li
4 F M B M A
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tate of hire paid by PFEL these tel S are not capable of prec se

Jietermiriation There is no cnarter market in the coastwise trade for

southbound voyages and the world charter market if this be an

aceur te measure of th valpe of these services may at times become

so depressed as to fail to equal or exceed the cost of operation Fur

ther the rate ofhire paid by PFEL on its timechartered vessels may

notrepresent the world market rate at the time ofsubcharter to Coast

wiSe If the world market is greater than the charter rate paid by
PFEL the vessels would be made available to Coastwise at rates not

avaihible to OGL
We cannot find that the proposed chartering arrangements would

result iri unfair cOmpetition to AFL From the evidence before us

the release of the North BeJJon for possible operation in the Alaskan

trade although ard competition does not appear to be unfair compe

tition
Ithas been submitted that the chartering of PFELvessels to Coast

wise would be prejudicial to theobjects and policy of the Act since

1 PFEL is seeking blanket approval of employment of its ships
as leg 01 adjunct of a nonsubsidized operation which in itself re

quires approval Approval of these unsubsidized operations have

to date been given on a voyage to voyage basis and

2 There i no need for additional sailings in the coastwise trade

the addition ofan unlimited number of PFEL vessels would overton

nage the trade

These arguments are well taken As stated approval of PFEL s

unsubsidized transpacific operation has been granted only on a voyage

to voyage basis Full approval of PFEL s application to charter

it unsubsidized vessels to Coastwise would also be a full approval of

a leg of that operation without consideration of the effect on PFEL s

ompetitors or other relevant inquiries
We also agree that theproposed time charters unrestricted in scope

would seriously overtonnage the coastwise trade in which there is

presently no need for additional sailings
Fin ly tle logical extension of such operation of off shore vessels

in tradesnO served by exclusively domestic vessels would be the elim

ination of exclusively domestic operations This result would

clearly contravene the policy of the Act
PFEL exc pts to the examiners r omm n ation that the pplica

tion to charter would be prejudicial to the objects and policy of the

Act and would result in unfair competition to exclusively domestic

op ra ors asserting 1 that Coastwise would benefit from the arrange

me 2 ha Fe could grant the application subject to such re

strictions as would only permit the chartered vessels to be substituted
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far the service now performed by the North BeaIJon and 3 that war

culd require administrative approval of each charter and the rate of

hire specified therein prior to delivery to Coastwise

We find nomerit tothearguments and suggestions advanced First
although we have found herein that the arrangements probably would

be beneficial to Coastwise benefit to Coastwise is not the prime issue in
this proceeding Such advantage to Coastwise cannot be determina
tive of the issues where the application is otherwise prejudicial to the

objects and Policy of the Act Second we cannot approve as sug

gested by PFEL a revised application on which specific section

805 a hearings have not been held To permit PFEL to charter

vessels to Coastwise solely in substitution for the present North

BeMon service would be to grant an application on which the inter

veners have not been heard Although it might be argued that the

unlimited application includes the request in the limited one the ar

gumentsof interveners have been directed toaparticular proP osal and

did not anticipate a limited application Ve cannot assume that in

terveners would not if given the oPPortunity offer particularized
vigorous and sound objections to the proP osal now presented

Similarly we cannot grant the application subject to administrative

approval of charter hire rates prior to execution of each charter As

hereinbefore discussed the amount of charter h re to be paid under

the prop osed arrangement is Potentially a source of unfair competi

tion vVe cannot then exclude the amount of charter hire payable
from the hearing requitements of section 805 a

CoNCLUSI oNS

1 Topermit PFEL to act as general agent for Coastwise Would be

prejudicial to the objects and policy of the Act

2 On the evidence before us we cannot state that the proP osed gen
eral agency agreement would not result in unfair cotllpetiti on

3 Topermit PFEL to charter its unsubsidized vessels toCoastwise
would result in unfair competiti on
4 To permit PFEL to charter its unsubsidized vessels to Coastwise

Would be prejudicia to the objects and Policy of the Act

The applications are denied

By the Board

This report is concurred in and adapted by the Maritime Admlnis

trator

Sgd A J WILLIAMS

Secretary
4 F M B M A
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No M 63

COASTWISE LINE ApPLICATION 10 BAREBOAT CHARTER A GOVERNMENT
OWNED TAR BuILT DRy CARGO VESSEL FOR USE IN THE PACIFIC

COASTWISE ALASKA BRITISH COLUMBIA SERVICE

REPORT OF THE BOARD

This is a proceeding under Public Law 1 of the 81st Congress
upon the application of Coastwise Line Coastwise for the bareboat
charter of a Government owned war built dry cargo Liberty type
vessel for use in the Pacific coastwise Alaska British Columbia serv

ice for a period of some four to six months Ahearing was held on

the application and an initial decision was issued by the examiner

Exceptions thereto were filed by Alaska Freight Lines Inc AFL
a competitor of Coastwise in the Alaska trade by American Tramp
Shipowners Association Inc ATSA and by Public Counsel

The examiner found that the services under consideration are in
the public interest that such services are not adequately served and
that privately owned American flag vessels are not available for
charter on reasonable conditions and at reasonable rates for use in
such services

Coastwise is an Oregon corporation certificated by the Interstate
Commerce Commission to act as a common carrier between United
States Pacific coast ports It normally operates two services with
five Liberty type vessels two owned and three operated under bare
boat charter Normnlly four vessels are employed in the service
hereinafter the Alaska service commencing at Long Beach

California proceeding northbound to San Francisco Columbia
River Pnget Sound and ports in southwest Alaska returning by
British Columbia ports to Puget Sound and California The re

mailling vessel until reeent ly the bareboat chartered N01 th BeMon

normally operates on a 14 day frequency in a service between Port
land Oregon and Long Beach with occasional calls at San Fran
cisco That service is hereinafter described as the Columbia River
service
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Since late October 1954 Coastwise has not had five vessels employed
in the two services On October 27 1954 the bareboat chartered

Pacificus then engaged in the Alaska service became strikebound at

Long Beach as a result of a maritime labor jurisdictional dispute
remaining idle until January 28 1955 In March 1955 when the

redelivery of the North Beacon necessitated substitution of the Pa

cificus for the North Beacon in the Columbia River service again the

Pacificu8 became strikebound remaining in an idle status during the

period March 24 1955 to April 16 1955 During the entire period
commencing in October 1954 the Alaska service was served with three

vessels and the Columbia River service during a great part of this

period wasnot served by any Coastwise vessel

Dnder Public Law 591 we are required prior to chartering a

Government owned vessel for use by a private operator in competition
with privately owned vessels to find that the service in which that

vessel is to be employed is required in the public interest that the

service is not adequately served and that privately owned American

flag vessels are not available for charter by private operators on rea

sonable conditions and at reasonable rates for use in such service We

do not consider the first statutory requisite to be here at issue vVe

agree with the examiner s finding that either or both of the services

in which Coastwise is engaged is or are in the public interest to which

finding no intervener has excepted The issue before us however is

this In which of these two services must inadequacy of service be

shown

Although the Government owned Liberty type vessel sought to be

chartered would under the application be used in theColumbia River

service the vessel is desired primarily in order to free for Alaska

service the Coastwise owned or operated vessel now employed in the

Columbia River service This purpose is evident from the application
itself which advises that the specific vessel desired by Coastwise the

Ira Nelson Morris is not fully fitted with special equipment necessary

to operate in the Alaska service while the vessel to be replaced is so

equipped
The application further states that the four to six month charter

period desired roughly coincides with the peak traffic movement in the

Alaska service Applicant has argued however that although Coast
wise s total service as augmented by the Goyernment owned vessel

would result in the operation of four rather than three vessels in the

Alaska service the application nevertheless ultimately has been made

necessary by the loss of the North Beacon to Coastwise Applicant
concludes that from these onsiderations the service to be considered

4F M B
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is theColumbia River service in which the N01 th Beacon wasengaged
and not the Alaska service

Interveners AFLand ATSA argue that the Columbia River service

is presently adequately served by a Coastwise vessel that no additional

vessel is needed for that service and that since a vessel would be re

leased for Alaska service by grant of this application it is the ade

quacy of the Alaska service which must be considered in the light of

thestatutory requirements and not the adequacy of the Columbia River

service

Interveners state that the Board has previously refused to bareboat

charter a Government owned vessel to an operator for use in a particu
lar service in substitution for 9ther vessels operating in that service

citing Prudential S S Oorp Oharter of lVar Built Vessels 3
F M B 627 1951

This application does not involve a substitution of vessels within the

meaning of the cited decision The need for a vessel was created by
the sale of the North Beacon by her owners and redelivery in March
of this year Although it is true that another Coastwise vessel the

Paoificus has been employed in the Columbia River service since that
time it also is true that the vessel has been taken from its usual service
in Alaska as a stopgap measure with the intention of returning the
vessel to its Alaska service We find therefore that this application
concerns the Columbia River and not the Alaska service A substitu
tion of vessels as contemplated by the Prudential case supra would
result however if the vessel were desired for the Alaskan service in
order to retain the Paoificus in coastwise operation

Having determined that it is only the Columbia River service which
would be affected by this application we must consider whether this
service would be adequately served without the addition of a Govern
ment owned vessel

Applicant originally sought a four to six month charter period at
the annual rate of 15 percent of the statutory sales price or roughly
8 000 During the course of the hearing however it became ap

parent that under a four to six month charter the estimated cost of
breakout repair and lay up of the Government owned vessel might
well exceed charter hire receipts accruing at the standard rate Coast
wise to meet this objection amended its application by proposing to
assume repair costs in order that the Government would not sustain
an out of pocket loss as a result of the charter Ve understand the
amended application to b as follows Coasb ise would assume repair
costs which could be amortized over the period of a charter in an

amount equal to charter hire payments repair costs to be credited
against charter hire The period of the amortization wouI9 be suffi
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ciently long to reduce monthly payments to a rate which Coastwise
could afford to pay That rate it was alleged was less than the

amount of mont4ly charter hire payments at the ahnua l rate of 15

percent of the statutory sales price From the evidence adduced at

the hearing the probable cost or breakout lay up and repair would

range rrom 40 000 to 110 000 with the highest figure the more prob
able one Although Coastwise suggested a period of 12 months the

application was not limited to that period but rather extepded to

a period within which Coastwisemight operate the vessel without loss

Since we would require Coastwise to b ar breakout lay up and repair
r

costs in addition to payment o chart r hire we consider that the

period for which the vessel is desired as amended extends to an 18

month period
vVe must consider then whether an inadequacy of the Columbia

Rivel service has been shown for such an extended period Coast
wise s only competitor in this service is Olympic Griffiths Line Inc

OGL not represented in this proceeding OGL operates a single
vessel the 0lympic Pioneer between Puget Sound and Los Angeles
Harbor via Portland and San Francisco The vessel has been sailing
fullnorthbound and with some free space southbound From the evi

dence adduced it is clear that the Columbia River service requires
regularity of service to coincide with specific needs of shippers of

paper and lumber There is evidence tending to show that OGL could

not serve the trade without the aid of another vessel The principal
commodity carried by OGL is salt handled on its northbound leg
Because of its carriage of salt OGL is not iJ position to carry lumber

regularly since the lifting of that commodity must be scheduled on

a common carrier basis to coincide with the absence of the shipper s

proprietary vessel from the loading berth Similarly the evidence

does not indicate that OGL in the absence of Coastwise would be

able to serve the paper shippers now served by Coastwise Since the

trade under consideration is not seasonal and since forecasts for the

service indicate increased rather than decreased traffic we conclude

that Coastwise has met its burden of showing that the trade would be

inadequately served for an i8 month period without the addition of

the Government owned vessel here sought
Prior to application for the Government owned vessel and upon

learning of the imminent sale and redelivery of the North Beacon

Coastwise contacted various ship brokers in an effort to replace that

vessel for which Coastwise had paid a 7 400 monthly bareboat rate

ofhire A canvass of the market revealed but one offer of a suitable

vessel at less than the general time charter market rate of approxi
mately 60 000 per month or the monthly bareboat equivalent of ap
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proximately 15 000 The one suitable vessel offered was available

for June July Florida delivery at 8 500 per month the highest
rate which Coastwise was prepared to pay The cost of positioning
the vessel for operation in the Columbia River service however would

have raised the monthly cost to Coastwise to 11 900

Although the evidence is inconclusive on Coastwise s alleged in

ability because of labor obstacles to employ a time chartered vessel

in the trade we consider that question immaterial to the issue here

presented namely are privately owned vessels available or charter

on reasonable conditions and at reasonable rates for use in the service
Reasonableness of rates must be measured in terms of the particular
trade in which the vessel is to be employed Ooastwise LineOharter
of lVa r Built Vessels 4 F M 13 211 1953 Pacific Atlantic Ste

ship Co Oharter of War Built Vessels 3 F M B 705 1951 The
vessels offered to Coastwise on time charter or bareboat charter terms
have been oftered at rates beyond Coastwise s estimated income from

operations in the Columbia River service

Interveners variously estimate that Coastwise will have 16 000 or

16 500 available for charter hire Those estimates however have
been reached without regard to overhead allocation in this trade Al

though a Coastwise witness testified that as an internal accounting
matter all overhead is allocated to the Alaska vessels overhead wher
ever allocated is nevertheless a genuine factor to be considered in

determining funds available for payment of charter hire We find

then that the sum available for payment of charter hire will be about
7 000 per month assuming applicant s optimistic traffic forecasts are

justified The vessel which was available for Florida delivery then

whether or not still firm it not now a reasonable rate for this service

nor are other privately owned vessels available for charter at reason

able rates for use in this service

On the basis of the facts adduced we find and hereby certify to the

Secretary of Commerce that
1 The service considered is in the public interest

2 Such service is not adequately served and

3 Privately owned American flag vessels are not available for

charter by private operators on reasonable conditions and at rea

sonable rates for use in such service

We recommend denial of Coastwise s application for an option to
substitute the chartered vessel in the Alaska service in the event of

casualty to one of the Alaska vessels vVhether or not applicant has

shown an inadequacy of that service for the four to six month peak
movement season the burden of provIng such inadequacy of service
for an extended period has not been met

4 F M B
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We recommend that any charter which may be granted be for a

period of 18 months subject to theusual rightof cancellation by either

party on 15 days notice and subject to annual review as provided in

Public Law 591 We further recommend that all breakout lay up

and repair costs be for the account of the charterer and that the basic

charter hire for the vessel be set at a rate of 15 percent per annum of

the statutory sales price of which 8 percent is payaole uncon

ditionally and the remainder of 6112 percent is payable if earned on a

cumulativ basis

By the Board

JUNE 14 1955

Sgd THos E STAKEM Jr
Acting Secretary

4F M B
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No 766

PONCE CEMENT CORPORATION INCREASED RATE ON TRAILER RATE

CARGO N O S

No 769

PONCE CEl IENT CORPORATION RETURNED EMPTY PROPANE GAS TANKS

Sltbmitted Apt a 7 1955 Deoided Ju7y 7 1955

Ponce Cement Corporation found to be a common carrier in its operations
between Puerto Rico and Florida

Publication of indivisible round trip rates on trailers and propane gas tanks
found to contravene section 2 of the Intercoastal Shipping Act 1933 as

amended and to be an unjust and unreasonable practice under section 4

thereof and under section 18 of the Shipping Act 1916 as amended

Respondent s indivisible round trip rates not found to have resulted in violation

of section 14 Fourth or 16 First of the Shipping Act 1916 as amended

Respondent s dual common and proprietary carriage on the same voyage is not

unlawful per se under sections 14 Fourth or 16 First of the Shipping Act

1916 as amended

Tariff trailer measurement requirements found to be unreasonable as arbi

trarily selected

John H Green for Ponce Cement Corporation
Mark P Schlefer for United States Atlantic and Gulf Puerto Rico

Conference and member lines

John 0 Bradley for Trans Caribbean Motor Transport Inc

James L Pitmper Edward Aptaker and Leroy F Fuller as Public

Counsel
REPORT OF THE BOARD

By THE BOARD

Exceptions have been filed to the iriitial decisions of the examiners

in the above numbered proceedings and both matters have been

argued orally before the Board Ve differ to some extent with the

examiner s decision in each case Exceptions taken and recom

mended findings not discussed in this report nor reflected in our find
4 F M B 603
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ings have been given consideration and found not related to material
issues or not supported by evidence

The two matters are presented on substantially similar facts Re

spondent Ponce Cement Corporation hereinafter respondent is a

manufacturer of cement in Ponce Puerto Rico and is the owner and

operator of a single vessel the MV Ponce A former lumber carrier

now specially fitted for carriage ofbulk cement the vessel is employed
primarily in carriage of respondent s own cement northbound from

Ponce to Port Everglades Florida and secondarily in carriage of

cargoes owned by other shippers between those ports
Respondent has on file with the Board general commodity tariff

FA1B F No 2 applicable southbound from A1iami and Port Ever

glades to Ponce No tariff is on file for northbound service but the

southbound tariff includes in the rates for carriage of cargo in trailers

and propane gas in tanks the return of the empty trailers and tanks

northbound Southbound inasmuch as the residue of the bulk cement

is not cleaned out of the holds the vessel transports loaded trailers and

tanks of propane gas stowed on deck and small quantities of general
cargo stowed in the forepeak and occasionally in No 1 hold N orth

bound in addition to proprietary cement the vessel returns the empty
trailers carried full southbound and some general cargo in trailers 1

Under the proposed indivisible round trip rate for propane gas tanks

the vessel will return the empty tanks carried fullsouthbound

Respondent s services for trailers to date have been utilized only
by Trans Caribbean Motor Transport Inc T 11 T a Florida

corporation engaged in transportation as a common carrier by motor

vehicle between Florida points and points in Puerto Rico under tem

porary authority granted by the Interstate Commerce Commission

Similarly only one shipper has shown any interest in shipping pro

pane gas tanks under the proposed tariff rate

DOCKET No 766

On protest ofT M T against a proposed tariff revision 2 increasing
rates on cargo loaded in trailers from 100 to 120 per 100 lbs and

1During the period November 27 1953 through November 7 1954 a total of 392 256

pounds of general cargo was carried in the so called empty trailers This practice was

discontinued prior to the hearings herein
2 Proposed 5th Revised Page 74 Ponce Cement Corp Tariff FMB F No 2 provides

Trailer Rate Cargo N O S

General merchandise exclusive of hazardous or perishable cargo and self propelled

vehicles Shipped in trailer bodies without wheels measuring 8 x 8 x 30 Not

exceeding a total weight of nine net tons of 2 000 to ton Shipped on deck of vessel

at shipper s risk Rate includes return of empty trailer for discharge at Miami or

Port Everglades at vessels option Rate based on gross weight of trailer and contents

Per 100 lbs 1 20
4 F M B
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exeluding self propelled vehicles the Board under the authority of
section 3 of the Intercoastal ShippingAct 1933 hereinafter the 1933

Act suspended applioation of the proposed tariff revision for a

period of four months and ordered a hearing on the reasonableness of
the rate and its lawfulness under the Shipping Act 1916 hereinafter

the 1916 Act There wasa hearing in thematter and U S Atlantic

and Gulf Puerto Rico Conference hereinafter the Conference and

member carriers 8 intervened in opposition to the suspended item It
was the position of the Conference that a an indivisible round

shipment rate is unfair and discriminatory in violation of the 1916
Act b the proposed rate is illegal since it contemplates employment
ofa vessel in common and proprietary carriage at the same time c

the differential between rates on trailer cargo and break bulk cargo is
unreasonable and unlawful and d the tariff is unreasonable since
it is designed to meet the needs of one shipper

The Conference did not challenge the level of the rates charged
Public counsel urged that the then current rate as well as the proposed
rate was unreasonable in that it provided measurements for trailers

arbitrarily arrived at and unlawful in that it assessed handling charges
and a charge for use of a place of rest without indicating that the rates

are applicable tackle to tackle only Public counsel further urged
that the examiner find respondent s duality of operation to be not

unlawful per se Protestant T M T withdrew from the proceedings
after temporary suspension of respondent s common carrier service
and d dnot appear at the hearing Although respondent appeared at

thehearing it neither filed briefs nor excepted to the examiner s initial
decision

The examiner found the suspended schedule unlawful only to the
extent that it proyides measurements for trailers arbitrarily arrived

at and therefore unreasonable He further stated that the record

failed to support a finding of other violations of the 1933 Act or of

the 1916 Act as alleged
The Conference excepted to the initial decision insofar as it failed

to determine that 1 an indivisible round voyage rate is per se illegal
under section 2 of the 1933 Act 2 in any event discrimination

preference and unfair competition by reason of such a rate have been

shown and 3 the dual common and proprietary carriage on the in
bound voyage has been shown to be discriminatory preferential and

illegal The Conference further urged that we treat the records in
both proceedings as one record for the purposes of their disposal

8 Member lines are Alcoa Steamship Company Inc Buli Insular Line Inc Lykes
Bros Steamship Co Inc Waterman Steamship Corporation

4 F M B
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Publici COilnsel excepted to the initial decision on the sole ground
that it fai e to conclude that the indivisible round shipment rate con

travenes section 2 of the 1933 Act and is an unjust and unreasonable

practice under section 4 of the 1933 Act and under section 18 of the
1916 Act

DOCKET No 769

Pr9ce dings in this m tter comme ced on protest of the Conference

against therate on propanetanks set o t inproposed 2nd revised page
No 42 of respondent s Tariff FMB F No 2 providing as follows

Gas Propane in Tanks on Skids Strapped Rate includes return of empty
tank for discharge at Port Everglades or Miami at Vessel s option Each

60 00

By order dated December 10 1954 the rate applicable from Port

Everglades and Miami to Ponce was suSpended until April 13 1955

and hearing was set on the question of whether publication of an in

divisible round trip rate is an unfair and unreasonable tariff regu
lation or practice within the meaning of section 18 of the 1916 Act or

is violative of sections 14Fourth and 16 First of the 1916 Act and

of the 1933 Act By voluntary action of respondent approved by the

Board the rate was further suspended until May 18 1955

Hearing was held and the examiner found in his initial decision

that 1 respondent is operating as a common carrier from Puerto Rico

to Florida without having on filewith the Board a proper tariff there

for 2 the publication of the suspended round trip rate on propane

gas tanks contravenes section 2 of the 1933 Act and is an unjust and

unreasonable practice under section 4of the 1933 Act and section 18 of

the 1916 Act and 3 that the suspended rate is in violation of sec

tions 14Fourth and 16First of the 1916 Act

The examiner also found that while respondent must separately
state one way rates on propane tanks the publication of two rates

on empties one applicable to empties generally and alower rate ap

plicable to empties that went out full via respondent s vessel would

not be unlawfuL

The examiner further found that Ponce should cancel the suspended
rate in the manner provided by Rule 20 g of the Board s Tariff

Circular No 3 and that if it should continue to operate as a common

carrier from Puerto Rico to Florida it should file with the Board a

proper tariff therefor
Both the Conference and Public Counsel excepted to the initial

decision The Conference excepted on the grounds that 1 the ex

aminer should have found th t Ponce may not publish as part of jts

4 F M B
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tariff a provision which states that cargo would be accepted only to

the extent that space is not needed for the cement 2 the examiner
should have found that the joint proprietary an common carrier

movement inbQund while not per se illegal has been shown to be dis

criminatory preferential and unfairly competitive and 3 the

recommended lower return rate on empty propane tanks must be

limited to a reasonable differential on return tanks specifically identi

fied as such

Public Counsel excepted to the examiner s findings that the sus

pended rate is in violation of sections 14Fourth and 16 First of the

1916 Act

DISCUSSION

vVe find that respondent s northbound carriage of empty trailers

empty propane tanks and general cargo has been a common carrier

service for which a tariff must be filed with the Board in accordance

with section 2 of the 1933 Act On the facts as presented we agree
with the initial decision of the examiner in Docket No 769 that pub
lication of an indivisible round trip rate on propane gas tanks is an

unjust and unreasonable practice under section 4 of the 1933 Act and

section 18 of the 1916 Act since the rate limits the carriage of empty
tanks to those that hav been carried full southbound and no other

shipper ofempty tanks could avail himself of this northbound service

We further agree that the quoting of the indivisible round trip rate

on tanks without separately stating the charge for northbound and

southbound transportation is here in violation of the terms of section

2 of the 1933 Act

We see no distinction between the indivisible round trip rate on

propane gas tanks in Docket No 769 and the indivisible round trip
rate on trailers in Docket No 766 We therefore disagree with the

initial decision in Docket No 766 and find on the facts presented that

the indivisible round trip rate on trailers is an unjust and unreason

able practice under section 4 of the 1933 Act and section 18 of the 1916

Act and is in contravention of section 2 of the 1933 Act

We dq not find however as did the examiner in Docket No 769

that the rate on propane gas tanks has resulted in actuaJ violation of

sections 14Fourth and 16 First of the 1916 Act Although we have

applied the standards of those sections in determining the reasonable

ness of the rates under the 1916 Act and the 1933 Act no actual vio

lation of those sections has oCGurred Under section 14Fourth the

Boards jurisdiction over unfair treatment and unjust discrimination

is confined to existing practices and actions Oamer Imposed Time

Limits For Freight Adjustments 4 F M B 29 1952 No such
4 F M B
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practice or party discriminated against has been shown to exist here

Similarly only actual unequal treatment of two or more persons lo

calities or descriptions of traffic constitutes a violation of section 16

First Since there is but one shipper ofpropane tanks no actual un

equal treatment has been shown Huber Mfg 00 v N V Stoom

vaartMaatschappij Nederland 4F M B 343 1953 EdenMining
00 v Bluefields Fruit S S 00 1 U S S B 41 1922 H KrJJJ1U3r

00 v Inland Waterways Oorp et al 1 U S M C 630 1937

United Nations et al v Hellenic Lines Lilmited et al 3 F M B 781
1952 Anglo Oanadian Ship 00 Ltd v Mitsui S S 00 Ltd 4

F M B 535
The examiner s discussion of publication of two return rates was

unnecessary to the decision in Docket No 769 and does not require
our consideration

In exceptions to each decision the Conference urges that the ex

aminer improperly failed to find that such dual common and proprie
tary carriage on inbound voyages has been shown to be discriminatory
preferential and illegal within the meaning of sections 14Fourth and

16 First of the 1916 Act The discrimination and preference is al

leged to arise out of allotment of space that is since cement is a

weight rather than a measurement cargo any common carriage car

goes carried on deck will displace an equal weight of cement In this

regard reliance is placed by the Conference on a witness s testimony 4

that northbound common carrier cargo would be shut out if the vessel

should be needed for full cargoes of cement But this statement does

not establish actual violation of sections 14 Fourth and 16 First of

the 1916 Act At the most it indicates an ability to discriminate or

prefer if necessary on some future voyage Whether the discrimi

nation or preference which might occur would be unjust undue un

reasonable or unfair would depend on the facts alleged to establish

a violation of the 1916 Act at that time Vhile as argued a violation

of section 16 of the 1916 Act might arise out of undue preference by
a carrier for itself in the capacity of shipper rather than carrier un

due preference must be actual and not potential as here

The Conference further urges that the Board cannot approve a

tariff which allows a carrier to accept common carrier cargo only to

the extent that space is not needed for proprietary cargo arguing that

carriage ofpredonlinantly private cargo on the same voyage on which

public cargo is carried is unlawful In this regard the Conference

excepts to the following language of the initialdecision

Green Tr p 48 Docket No 769
4 F M B
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The tariff also should clearly state that the specific type or types of cargo

would be accepted only to the extent that space was not needed for cement

The argument is not convincing Combined contract and common

carriage was condemned in Philip R OOMolo v Graoe Line Inc 4

F M B 293 1953 upon a finding of actual discrimination That

decision did not consider the combinatioJ of proprietary and common

carriage on the same vessel which is here involved The fact that

private cargo exceeds public cargo in volume without any showing of

discrimination or preference does not make the combined carriage
unlawful per se The motor carrier cases cited 5 in support of the

theory that carriage of predominantly proprietary cargo is unlawful
stand only as authority for the proposition that such carriage may be
considered inconsistent with or repugnant to a motor carrier s certifi
cate of public convenience and necessity and are not controlling or

analogous here

Ve do not understand the examiner in the foregoing quoted lan

guage to have implied that respondent may adjust his carriage of

proprietary cement in such a way as to discriminate against or prefer
certain shippers or shut out all common carrier cargo at his option
where a full load of proprietary cement is desirable Such actions
in addition to possessing potentialities for discrimination and prefer
ence would violate the filing requirements of section 2 of the 1933 Act
where done without intention to a bandon or discontinue common car

rier service 6

The ex6eptions of Public Counsel have been answered in our dis
cussion of thConference s exceptions

CONCLUSIONS
VE CONCLUDE
1 The publication of an indivisible round trip rate on propane gas

tanks and on trailers contravenes section 2 of the 1933 Act and is an

unjust and unreasonable practice under section 4 of the 1933 Act and
section 18 of the 1916 Act

IIBartel Oommon Oarrier Application 7 M C C 755 757 Davidson ElCtensi011r Speciied
00mmoditie8 51 M C C 401 404 5 Shoemaker Oommon Oarrier Application 44 M C C
765 767 Ea8tern Trailer Transport Oorp Oommon Oarrier Application Report of the
Commission sheet 5 Dwyer and Ander80n Oommon Oarrier Application 11 M C C 749
751 and other cases

e Although the Board has no authority to prevent discontinuance or abandonment of
common carrier service under the 1933 Act such a discontinuance is to be distinguished
from the duty to furnish reasonable service while engaged in business as acommon carrier

See Gulf Puerto Rico Rates Via N Y cE P R S S 00 2 U S M C 410 1940 Lucking
v Detroit Nav 00 265 U S 346 1924 McOormick S S 00 v United States 16 F
SuPp 45 N D Calif 1936
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2 Respondent s indivisible round trip rates do not violate sections

14 Fourth or 16 First of the 1916 Act

3 Respondent s dual common and proprietary carriage on the same

voyage is not unlawful per se

We agree generally with the decisions or the examiners in Docket

Nos 766 and 769 not inconsistent herewith A separate order will be

entered dealing with the conclusions 1erein
By the Board

Sgd A J WILLIAMS Secretary
4 F M B



AMENlJIm ORDER

At a Session of the FEDERAL rARITI 1E BOARD held at its

office in Vashington D C on the 15th day of July A D 1955

No 766

PONCE CE mNT CORPORATroN IWREASED RATE ON TRAILER RATE

CARGO N O S

No 769

PONCE CJ l IENT CORPORATION RETURNED EMPTY PROPANE GAS TANKS

The Board pursuant to its orders dated October 14 1954 and De

cember 10 1954 having entered upon hearings concerning the lawful

ness of the tariff schedules set forth in said orders and the Board

having suspended the operation of said tariff schedules and no de

cision having been issued prior to the expiration of the suspension
period provided by law and

Full investigation of the matters involved having been made and

the Board on July 7 1955 having made and entered of record a com

bined report in both proceedings stating its conclusions and decisions

thereon which report is hereby referred to and made a part hereof

and

The Board having determined inter alia that respondent Ponce

Cement Corporation has engaged in the transportation of property
between Florida and Puerto Rico under indivisible rowld trip
rates in contravention of section 2 of the Intercoastal Shipping Act

1933 and

The Board having further determined that respondent Ponce Ce
ment Corporation has engaged in the transportation ofproperty from

Puerto Rico to Florida without having on file with the Board a

schedule of rates and charges therefor in violation of section 2 of the

Intercoastal Shipping Act 1933 and

The Board having further determined that the trailer measure

meht requirements set out on fifth revised page N o 74 of Ponce Ce
ment Corporation Tariff F M B No 2 are unreasonable under sec



II

tion 4 of the Intercoastal Shipping Act 1933 in that they were ar

bitrarily arrived at without regard to the lifting or spatial capacity of

the vessel or to the range ofmeasurements of trailers which reasonably
could be accepted for shipment
It is onlet d That respondent Ponce Cement Corporation be and

it is hereby notified and required to cease and desist on or before

August 15 1955 and thereafter abstain from engaging in the trans

portation of property between Puerto Rico and Florida without the

filing of proper schedules therefor in accordance with section 2 of the

Intercoastal Shipping Act 1933 and

It is fu ther orrle7 ed That these proceedings be and they are

hereby discontinued

This order supersedes and cancels the order heretofore served in
these proceedings on July 13 1955

By the Board

SEAL Sgd A J VILLAMS Secretary
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No 768

ALLEGED PRACTICES OF COMPAGNIE DE NAVIGATION CYPRIEN FABRE
FABRE LINE AND OF GULF MEDITERRANEAN PORTS CONFERENCE

Submitted July 6 1955 Decided AuJ1t8t 18 1955

Evidence found insufficient to support findings that Fabre Line has violatedi
section 16 Second of the Shipping Act 1916 in connection with shipments
of certain commodities including cotton from United States Gulf and

South Atlantic ports to Mediterranean ports in Italy and Franc
Action of Gulf Mediterranean Ports Conference in expelling Fabre Line from

membership found not to be unfair or otherwise unlawful

Periodic reports by Fabre Line ordered under the authority of section 21 of
the Shipping Act 1916

Charges against respondent Lykes Bros Steamship Co Inc and allegations
under sections Hi 16 First and 17 of Shipping Act1916 found not
sustained

Walter Oa11oll Wendell W Lang and Thornas F Lynch for Gulf
Mediterranean Ports Conference

Burton H White and Elliot B Nixon for Fabre Line
James L Pimper John Mason and Edward Aptaker as Public

Counsel

REPORT OF THE BOARD
By THE BOARD

This is a proceeding undertaken on the Board s own motion for the

purpose of determining whether respondent Compag ie de Naviga
tion Cyprien Fabre Fabre or any other respondent 1 has violated
sections 15 16 or 17 of the Shipping Act 1916 1916 Act and
whether the Gulf Mediterranean Ports Conference the Confer
ence acted unfairly in expelling Fabre from membership in the
Conference Th order of investigation dated November 4 1954
also invokes the rule making provisions of section 19 of the Merchant

1 lst of members of the Gulf Mediterranean Ports Conference is attached as Appendix A
4 F lf B
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Marine Act 1920 1920 Act and section 204 of the Merchant

Marine Act 1936 1936 Act

The investigation was undertaken upon receipt of information that

the Conference had expelled Fabre from its membership that Italian

lines Navigazion Alta It lia Creole and Societa Italiani di Arma

mento Sidartna had resigned from the Conference subsequent to

Fabre s expulsion and that the Conference was in imminent danger of

disintegration
2

Hearings were conducted before the Chief Examiner during the

perio February 1025 1955 and a recommended decision in the

matter waE served on May i9 1955

The examiner found Fabre guilty of granting rebates or rate con

cessions in violation of section 16 Second of the 1916 Act on cargoes
of woodpulp lubricating oil carbon black tinplate and cotton and

found that the action of the Conference in excluding Fabre from

membership was not unfair unlawful or unjustified The examiner

further found that Fabre in violating section 16 Second was guilty
of competitive methods creating conditions unfavorable to shipping
in the foreign tradeof the type contemplated by section 19 of the 1920

Act and recommended is uance of rules under that section in order to

adjust or meet sqch conditions

Cpuntercharges of malpractices by Lykes raised by Fabre were

found by the examiner to be unjustified
Exceptions to the recommended decision have been filed by Fabre

replies thereto have been filed by the Conference and by Public

Counsel and oral argument on the issueshas been heard Contentions

of the parties or requested findings not discussed in this report nor

reflecteq in our findings have been considered and found not related

to material issues or not supported by the evidence

We adopt the examiner s findings of evidentiary facts set forth

as follows

The evidentiary facts are as follows
Parties 1 All conference members were named respondents but

only the principal lines carrying cotton from United States Gulf ports
to Italy are importantly involved They are Fabre Lykes Bros

Steamship Co Inc Lykes Navigazione Alta Italia Creole Line

States Marine Lines Societa Italiani di Armamento Sidarma Line

Bloomfield Steamship Co Bloomfield Fabre is a French flag line

Creole and Sidarma Italian the others United States

IIAt oilr request the Conference postponed the effective date of Its action in expelling

Fabre until completion of the investigation Similarly Creole and Sidarma temporarily

pOstponed their resignations from the Conference Sidarma is no longer amember although

Creole has indicated its intention of remaining permanently in the Conference

4 F M B



PRACTICES OF FABRE LINE AND GULF MEDIl ERRANEAN CONF 613

2 Fabre operates from the North Atlantic since 1880 Great
Lakes and Gulf It joined the Gulf Mediterranean Conference in

1950 operated briefly and resumed service in January 1954 actively
since June It began with one sailing monthly increasing them ap
proximately to two The voyages averaged 30 days the earlier ones

36 days Sidarma joined the Conference in 1950 resigned in Septem
ber 1951 and rejoined in December 1953 It has sailings every 5 or

6 weeks transit time 31 35 days Transit time of other lines is 1420

days sailings per month Lykes 4 Creole 2 to 3 and States Marine
1 to 2 Creole has been in the Gulf Italian cotton trade since 1902

Lykes since 1920

Witnesses 3 Testifying as Board witnesses H A Carlys Chair
man and Executive Secretary of the Conference Max J Volfson of

Genoa Lykes 1editerranean manager Beppe Ansaldo of Genoa
General Manager of Creole Mario Scerni Lykes agent at Genoa
H V Roberts Vice President of Texas Terminal and Transport Co
and Creole s agent at United States Gulf ports Alec C Cocke Vice
Presid nt in charge of traffic Lykes G Parisi ofTrieste freight for
warder with branch offices at Genoa and Thomas E Stakem Assist

ant Deputy Administrator Maritime Administration Stakem went

to Italy in December 1954 to investigate charges of rebating where

he interviewed steamship representatives cotton spinners receivers

forwarders and agents of United States cotton exporters Later he

interviewed Roland Fraissinet Fabre s president in France 3 Carlys
also made certain investigations in Italy for the Conference in early
October 1954

Testifying for Fabre Edward A McDonnell Vice President of

James V Elwell Co Inc Fabre s general agent for North Amer

ica Jacques Nahas Permanent Delegate for Fabre in North and

Central America and Astor V Norrish partner in Lertora Bros

Courtman who is the agent of Fabre at Genoa as well as agent of

several other lines

4 A considerable part of the testimony and evidence given by these

witnesses consisted of information secured from persons abroad from

letters and documents or from interviews who were not presented
for cross examination Such evidence was admitted over the objec
tion of counsel for Fabre on various grounds and for various purposes
infra Most of it was admitted among other reasons because

whether true or false it motivated the Conference in expelling Fabre

8 Stakem s interview with Fraissinet and Guido MosU aforwarder who patronizes Fabre

was reduced to writing by them and mailed to Stakem at his request These letters signed

by Fraissinet and Mosti are of record

4 F M B
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Thus it is relevant and material on the question of the fairness or un

fairness of the action of the Conference

Oonference ag1 eelnent 5 The agreement F 1 B No 134 gov
erns the trade from United Stat s Gulf and South Atlantic ports to

lediterraneon ports and others It provides for strict adherence

to conference tariffs prohibits rebates and other concessions and pro
hibits brokerage in excess of I percent of freight earned by initial

carrier It provides that at a meeting especially called for that pur

pose after due notice any party may be eliminated by a majority vote

for any violation of the letter or spirit of the agreement proved to the

satisfaction of the majority to be sufficient for expulsion and confers

certain duties of investigation on the Executive Secretary in event

of a breach of the agreement 4 This conference has had no case of

expulsion since Torld vVar II except Fabre s and Lykes the princi
pal complaining line has never before registered any formal complaint
as a result of any loss of traffic due only to what its witness character

ized as regular competitive practices
CHARGES AGAINST FABRE

lVoodpulp 6 Fabre concedes that contrary to conference tariff

rule it absorbed consignee s discharging costs at Marseilles France

OIlthe first 2 of 3 shipments of woodpulp of approximately 500 tons

each which it transported from Fernandina Fla in January 1954

on the O G Thulin February 1954 on the Foria and June 1954 on the

Bastia The rule provides that discharge from the hold to dock at

Marseilles is for account of consignee or cargo owner Fabre s presi
dent Fraissil et upon learning of Lykes protest made at a conference

meeting in February 1954 wrote his agent Elwell on April 14 1954

that the absorption on a lot of woodpulp negotiated under tackle

f a s was due to an error of the broker who closed the business

in Paris and who did not know that Fernandina was included in the

Gulf Conference ports He gave assurance of no further violations

After Fabre s expulsion in October 1954 Fraissinet advised Elwell

on November 30 1954 1 that the first bvo shipments were obtained

for Fabre by Lykes agent at l1arseilles l1ichel 2 that unless

we are mistaken Lykes agent told Fabre that Lykes could not han

dle the shipments and 3 that Fabre accepted the business on the

same conditions that Lykes had allowed including absorption of

discharging costs 5 Fraissinet stated to Stakem later that Fabre s

The agreement also provides for a 10 000 deposit to insure compliance with conference

rules and regulations for arbitration to determine any assessment against such deposit in

event of a breach of the agreement together with the procedures for such arbitration

The vote to expel Fabre was 10 to 2 2 abstaining

Cocke denied these three assertions
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commercial service had held the opinion that Fernandina vas not

subject to control of the Gulf Conference
7 Lykes had booked the first shipment referred to above for the

shipper Rayonier Inc New York N Y on November 30 1953 on

the Helen Lykes It was to load on December 20 1953 and arrive
at arseilles on January 31 1954 or 21 days ahead of the Fabre
vessel O G Tlvulin The Lykes booking was canceled by Rayonier
on December 12 1953 upon instructions from the consignee abroad
who requested January shipment Lykes offered a vessel for January
and Rayonier urged consignee to accept it Shortly after the cancel
lation Lykes was requested but declined to absorb the cost of

discharging at Marseilles
8 The second shipment was offered to Lykes by Rayonier but not

actually booked Request was made for absorption The Fabre vessel
Foria lifted the shipment on February 7 1954 and arrived at Mar
seilles on March 21 1954 21 days after arrival of an available Lykes
vessel Lykes urged the Conference in February 1954 and at subse

quent meetings to eliminate the discharge rule at Marseilles without
success attributing to the rule loss of woodpulp shipments As a

result the Conference chairman circularized the rule to member lines
on February 19 1954 The ThuUn and Foria were primarily en

gaged in the North Atlalltic Mediterranean trade and were the first
Fabre vessels to carry woodpulp out of Fernandina within the Gulf
Mediterranean Conference range

9 Lykes Marseilles agent confirmed the third shipment Lykes
was requested to and did name a ship for it in the required position
And Lykes was informed by Rayonier that the cargo would be de
livered to the vessel Vhen this shipment was offered Lykes was

requested not only to absorb discharging costs but to allow areduc
tion of 1 under the conference rate The Fabre vessel Bastia lifted
this shipment on June 18 1954 and arrived at Marseilles on July 13
1954 or 16 days after arrival of an available Lykes ship Nahas testi
fied that Fabre got no more woodpulp from Fernandina after this

shipment
10 Prior to the third shipment at a conference meeting on May 6

1954 Lykes renewed its complaint about losing shipments where

upon Fabre s Gulf agent offered the broker s error explanation of

April 14 1954 The Conference considered this explanation unsatis

factory because it referred only to a lot of woodpulp whereas two

shipments had already moved and the third apparently was being
booked for the Bastia then scheduled to sail in late l1ay According
ly the Chairman cabled Fabre on May 6 1954 for full information
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regarding woodpulp bookings particularly for Bastia late May and
reminded Fabre in effect that Fernandina shipments were subject to
conference jurisdiction Fabre replied on May 12 that it was observ
ing conference rules but that Lykes has been offering our friend

consignee to absorb discharging cost 6

11 Lykes renewed its charges at various conference meetings
Fabre did not offer any further explanation Itdid not place before
the Conference for decision the question as to what should be done
about absorptions it had made Finally Lykes after notice of intent
on October 1 1954 made formal charges as to woodpulp and other
commodities at the conference meeting of October 29 1954 which
culminated in the expulsion of Fabre

Tinplate 12 Wolfson Lykes produced a letter dated JQne 5
1954 concerning a commission on tinplate shipments He testified
he received the letter from B L R Trading Co ofNaples vhich sells
the product of Inland Steel Co Chicago in Italy The letter 1
asked for the usual commission paid to anyone who procures cargo
on 900 metric tons which had been carried by Lykes 2 pointed out
that 700 tons were scheduled to 1l10ye via Lykes vessels in July
August and September 1954 with 2 000 tons to follow but 3 warned
that B L R would not ship via Lykes so long as the commission re

mained unpaid Thi correspondence wasreferred to Cocke Lykes
who advised VTolfson that Lykes could give no commission rebate
or concession which information Tolfson relayed to B L R on July
9 1 954 Thereafter Lykes received no more shipments from B L R
who explained according to Volfson that B L R while they liked
the service ofLykes they had tohave a rebate or concession to be com

petitive with other importers receiving same

13 Lykes had awritten booking made on November 18 1954 with
Inland Steels forwarder for 231 short tons of tinplate for loading at
New Orleans about December 15 1954 for shipment to Naples It
was canceled on December 8 and the shipment moved from New Or
leans on Fabre s Marseilles in early January 1955 7 The receiver was

Ciro Piro Naples a customer of B L R This was the first time
Fabre had carried tinplate out of the Gulf Prior to this Fabre had
carried tinplate from Inland Steel s plant at Chicago to Italy in ita
Lakes service

14 Lykes was negotiating with Ubbelohde Co New York for a

second shipment of 120 tons to be shipped from New Orleans Decem

e See Charges against Lykes Infra
1Altbough the booking was canceled on December 8 and presumably rebooked then with

Fabre Fraisslnet Fabre wrote to Stakem on December 20 1954 that Fabre had not dis
embarked any tinplate at Naples coming from the Gulf
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bel 26 1954 to Bevilacqua and Co Naples After reserving space on

the Zoella Lykes Ubbelohde transferred the booking to Fabre upon
instructions from the receiver According to Cocke Ubbelohde

strongly urged the receiver to ship via Lykes vessel which was in

good position but thelatter refused to do so

15 Ubbelohde promised Lykes a third shipment of 50 tons for load

ing in February 1955 which Lykes ordered to its wharf Cocke testi
fied that Ubbelohde received instructions later from Bevilacqua to

ship via Fabre Eventually the shipment was drayed from Lykes
wharf and moved via a line other than Fabre

16 Pursuant to instructions from Lykes V olfson made an investi

gation of the first two cancellations As to the first shipment he testi

fied that Piro the receiver informed him that he Piro paid the con

ference rate of 17 per ton and that the cancellation was ordered by
B L R Volfson said that Armando Facelli a partner in B L R

told him on January 14 1955 in the presence ofAmerican Vice Con

sul ltIoran at Naples that B L R could not do business without a

rebate that Facelli stated a reduction in the rate would be of no help
as he needed a private rebate to distribute as a concession on the price
of tinplate to customers in order to cope with competitors aUegedly
doing the same thing that Facelli offered to prove rebating if Lykes
would guarantee to match what B L R was receiving elsewhere

which Lykes refused to do that Facelli after consulting some papers
stated that Fabre was offering him a rebate of 2 per ton and that

this offer according to Facelli was supported by a paper in his pos
session signed by Carlo DeLuca Fabre s agent at Naples and counter

signed by a Fabre official whose signature was illegible
17 In a letter to DeLuca dated February 17 1955 Facelli denied

having stated that his firm received a rebate from Fabre and indi

cated his intention of suing the person making the accusation And

DeLuca in an affidavit executed before American Vice Consul Rogers
at Naples on February 17 1955 denied that any rebates have been

paid to any Naples Importers for any cargo from Gulfports trans

ported to Naples on Fabre vessels s

18 As to the second shipment rolfson on Jannary 13 195 called

on Alisandro of Bevilacqua who is also a partner in B L R IIe

told rolfson according to the latter s testimony much the same story
as did Facelli intimating that the cancellation was due to the fact

that he wonld be better off iinaneially if the shipment went via Fabre

19 Cocke testified as to the third shipment that Lykes received

8Nahas denied Fabre gave a rebate of 2 per ton and suggested that mention of such
figure could have been in reference to a 2 differential in cost of shipping from Chicago via

the Gulf and via the Great Lakes
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word from its Genoa agent on January 31 1955 statnig that Bevi

lacqua says Not prepared change without concession

20 Ansaldo Creole instructed his agent at Naples Gastaldi to

investigate thereason why tinplate shippers in the United States were

receiving instructions to ship via another line As a result of this

request for investigation Ansaldo received a letter dated February 5

1955 addressed to Gastaldi by Camagna a tinplate receiver stating
that he had been offered freight rates by other conference members

more advantageous than those indicated by Creole and that if Creole
would meet what had been offered by its colleagues by reducing
substantially the conference freight rates Camagna would do his

best to favor Creole The charges as to tinplate were made at the

hearing and concerned shipments made after the expulsion of fabre
Lubricating Oil 21 In July 1954 the Spanish Luboil Consorcio

Madrid which had purchased 1 860 tons of lubricating oil for the

Spanish Government inquired of Lykes Barcelona representative
O N eill about space for August shipment of a portion of such cargo

The oil was to be supplied one half by Sterns London and the other

half by Petroleum Specialties Co New York It was to move from

Gulf to Spanish Mediterranean ports Cocke testified that Petroleum

Specialties considered the Lykes vessels in satisfactory position that

they asked for and were quoted a rate i e the conference rate of

24 per ton that Consorcio and Petroleum Specialties asked Lykes
what benification or rebate would be given and that when Lykes
refused same they booked with Fabre about August 9 explaining
to Lykes representatives that Fabre got the business because it

granted them a 10 percent rebate The shipments moved on Fabre s

Marseilles and Dufour which arrived or were scheduled to arrive

some days later than available ships of Lykes The information re

garding thealleged rebate was supplied to Cocke upon his instructions

to O Neill to investigate the loss of the bookings Substantially the

same information was given by O Neill in letters to Stakem dated

December 20 and 31 1954 upon the latter s request for all facts re

garding alleged rebating on lubricating oil

22 Fraissinet admitted in his summary of his interview with

Stakem that Fabre allowed its broker in Madrid Maresa a com

mission 9 of 10 percent on the oil shipments in question but stated

that Maresa had respected the conference tariff Nahas testified that

Fabre maintains two agents in Madrid Maresa the nonofficial

agent and an elderly lady Josefa di Gibert the official agent
that Maresa does all the work solicitation and Gibert does noth

II Stakem testified that Fraissinet said if Maresa passed the commission on he was

very foolish because it was intended merely as a brokerage fee
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ing except perhaps to make contacts that he Nahas had instructed

Maresa to observe conference rates and that the commission paid to

Maresa wasnotbrokerage 10 The conference rule provides that broker

age shall not be paid abroad and that it be limited to 114 percent
23 Lykes complained to the Conference regarding the alleged re

bates on lubricating oil at a meeting on October 7 1954 And not

having received any explanation from Fabre it brought formal

charges at the meeting on October 29 1954
Ca1bon Black 24 Carbon black moves from the Gulf primarily

from lIouston to the French Atlantic port of La Pallice via lines
of the French Atlantic lIamburg Range Freight Conference Ship
pers and receivers require and insist upon a direct service The rate

is 35 cents per cubic foot to La Pallice In August 1954 two parcels
of carbon black which had been booked by the French Line and Bloom
field respectively for La Pallice were canceled and rebooked with
Fabre from tile Gulf to Marseilles This despite the fact 1 that
La Pallice is a regular port of discharge for carbon black 2 that

cargo delivered at Marseilles takes a higher rate 40 cents and has

to bear the additional cost of discharge and 3 the Fabre vessels
scheduled to lift the cargo were indirect sa ilings to wIarseilles Fabre
had asked the Conference on August 27 1954 to reduce the 40 cent
rate to 35 cents but it refused to do so

Nahas testified that in J une 1954 he and Fraissinet solicited carbon

black from the representative of two French firms in New York

quoting the conference rate of 40 cents which he said was actually
charged on the shipments without rebate or concessions His recol
lection was that the booking was made in late June or early July
IIe erroneously thought that the rate to La Pallice as 10 cents in

stead of 35 cents

So far as the record shows no charges as to carbon black were made

against Fabre at the conference meeting on October 29 1954 when
Fabre was expelled IIowever Cocke testified that Fabre s agent in

the Gulf wasfully informed about the matter

Ootton ill ove1l ent of cotton 25 Cotton is the most important
commodity moving in the Gulf wIediterranean trade And the move

ment to Italy is a very substantial part of the cotton exported from

the Gulf Traditionally it has moved c i f freight prepaid in

United States currency the United States exporter selecting the car

rier Dollar shortages influenced a trend toward f a s purchases
of f o a cotton beginning in 1952 and the Conference allowed
Itahan lines only to accept shipments freight collect payable in lire

10 Nahas did not know if Gibert was paid any fees When asked wbether Maresa solicited
for any other lines he replied I don t believe so no I am positive of that
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on f o a cotton But routings were not usually designated by Italian
receivers until Fabre s entry into the trade The following table sum

marizes the cotton carryings to Italy of the conference lines during the
calendar year 1954 and shoYs the average carryings per sailing prior
to Fabre s entry into the cotton trade and subsequent thereto

TABLE I

Average bales per salling

Line Sailin5s Cotton Jan May JuneDec
total bales

1954
before after
Fabre Fabre

entry entry

Lykes u u u 46 90 556 1 970 1 951 1 980

Creole u 24 68 815 12 870 1 208 13 862

Fabre u h U n u n 51 540 4 680
1 75

2 5 154
States Marine uu u u h U u 21 49 202 2 343 2 782
Sidarma 9 18 050 12 010 420 12 728

278 163
Average

Fabre unUU 5 154

Otherhnes u u
2 686

1 The carryings of Creole and Sidarma were materially increased by Mosti s patronage in June when
Fabre was unable to handle cotton on a collect basis

2 Based on 10 sailings during JuneDecember

Forwarding of cotton 26 Cotton landed at Genoa is received by
a freight forwarder who clears it through customs and arranges for

delivery from warehouse at dock to mill at final destination Acces

sorial services consist of stevedoring weighing sampling verification

of tares loading to rail or truck and weighing of truck or rail car

Tariff charges for these services are fixed and regulated by a port
authority the Consorzio Autonomo which is a public body Tariff

charges also apply to rail transportation Truck charges are open to

negotiation but are generally known in the market On behalf of the i

consignee the forwarder pays the above charges ocean freight and

certain fees taxes and custom duties which are also fixed by govern
mental authority

Soliciting and forwarding activities of Guido Alosti 27 The fol
I

lowing paragraphs 28 29 30 31 32 33 34 contain a summary of

Stakem s testimony regarding his intenTjew with Mosti in Italy on

December 14 1954 It is confirmed in essential respects by Mosti s

letter to Stakem of the same date with supporting documents fur

nished by 1osti all ofwhich are of record

28 l1osti owns or controls two forwarding firms Spedixioni
Cotoni AHa ItaEa S C A I l1ilan and Docks Cotoni Venice

hereafter collectively called l10sti 11 He handles approximately
60 percent of cotton shipments to Italy His policy is to try to get

1t Norrisb Fabre testified that anumber of cotton spinners have an interest in S C A I
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a discount or rebate from all shipping lines of about 2 per bale 12

IIe patronized and obtained a 10 percent discount from Sidarma in

1953 before it rejoilwd the Conference He had arranged in March

1954 for a reduction of 15 percent with the Flomarcy Line and there

after offered a special rebate of 15 percent on cotton shipped f o b

freight collect payable in lire This offer was made to at least two

receivers Cotonificio di Solbiate on April 14 1954 and Cotonificio
Legler on April 20 1954 The offer to Solbiate was withdrawn on

April 29 1954 because the Flomarcy service failed to materialize On
that date Mosti requested the Conference to grant a rebate which

was denied on May 10 1954 In the meantime in late April or early
11ay 1954 Mosti visited Norrish Fabre s agent in Genoa to inquire
about Fabre s new service Hedid not know of this lineuntil he read

its advertisement of the Bastia sailing scheduled for late 11ay Mosti
asked whether and was assured that Fabre had a regular service and
would book otton collect payable in lire

29 Such booking was contrary to the conference rule which re

quired prepayment of freight in United States dollars except as

to Italian flag lines NOrl ish testified he had no knowledge then of
this rule infra Mosti booked 1 000 2 000 bales with Norrish on

a collect basis on the Bastia 13 Moreover the bookings were made at
the contract rate of 145 per cwt rather than the applicable non

contract rate of 175 although none of 110sti s customers had ex
ecuted conference contracts Vpon protest of the Conference infra
Fabre canceled this booking about 11ay 13 1954 and Mosti trans
ferred the cotton to the Italian lines Sidarma and Creole But after
the conference rule was changed on June 14 1954 to permit collect

shipments Mosti resumed business with Fabre 14 See infra

30 Mosti stated and Norrish testified that no rebate was requested
at their meeting 15 As to rebates Mosti stated that he thought that it
would be more opportune to direct our request directly to the manage
ment of the company in Marseilles Fraissinet confirmed that such

request was made but said it was denied and that Fabre granted no

rebates Also Mosti denied that he had received any rebates from
Fabre

12 Mosti sought to obtain a rebate or reduction from Creole in 1 51 and from Lskes
without success

18 According to Ansaldo Creole Norrish told him on May 17 1954 that 6000 bales were

fixed for the Ba8tia
14 In July 1954 Most had very considerable space engaged with Fabre and in Septem

ber 1954 he had space engaged with Fabre for 40 000 bales
115 When asked if he thought it strange that Mosti had asked rebates of other lines and

Dot Fabre Norrish testified that when he informed Mosti that Fabre follQWS tl1e conference
rates presumably Mosti didn t have the courage to ask me for aIlJ rebate
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31 l10sti stated that he has favored Fabre with his business

amounting to 80 90 percent of Fabre s cotton carryings Norrish

because or u the fight Fabre nlude in the Conference for the change
in the prepaid freight rule and b the fact that Fabre s agent in

Genoa extends credit to Mosti on freight monies which Mosti pays

gradually as he receives paYlnent from the cotton receivers As of

December9 1954 the credit was approximately 63 million lire 01

about 100 000 16 It is noteworthy that by May 6 1954 Fabre had

booked for l10sti substantial quantities of cotton on its first ship the

Bastia on a freight collect basis payable in lire contrary to the

conference prepaid freight rule This was prior to any fight being
started for a change In fact it was at a time when Fabre did not

know of the rule according to Norrish Also it was at a tim when

the exception to the rule permitted Mosti to ship via Italian lines

Creole and Sidarma freight collect payable in lireY Note that

Mosti discontinued using Sidarma s services except for the unusual

hipment of June 1954 infra after that line withdrew its discount

in January 1954

32 Mosti stated that he bills his customers for ocean freight at

the conference rate and that he receives no rebates thereon Stakem

secured from Mosti s customers several invoices showing that the

conference rate wasbilled These are accompanied by copies of bills

of lading issued by Fabre indicating that Fabre also charged the

conference rate However Mosti also bills thereceiver for accessorial

charges and fees on a separate invoice According to Stakem and
at his request Mosti consented with some reluctance to furnish copies
of these involves on certain designated shipments But thus far he
has failed to do so even after a second request

33 Stakem called Mosti s attention to an over all lump sum price
the latter had quoted to certain receivers in August 1954 including
Legler who had furnished Stakem with a statement of the offer

This was an innovation since lump sum quotations of forwarders in

Italy customarily are confined to charges and services which they
directly handl or perform i e from discharge port to mill The

offer included cost of ocean freight forwarding fee and accessorial

and transportation charges incurred in handling cotton from ship

16 Fraissinet stated he never authorized extension of credit and that it was the agent s

responsibility There is no conference rule governing credit Most also pointed out to

Stakem that there had been complaints about Lykes and Creole s handling of cargo
17 The fight started on May 12 1954 when Fabre threatened to resign if the rule were not

changed See infra The change in the rule eliminated an exchange difficulty and made

it possible for Italian spinners to buy morecotton
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side to receiver s mill fosti s price was 24 300 lire per ton 18 See
table II col 1 This less ocean freight at the conference rate

of 145 per 100 pounds 20 000 lire per ton leaves 4 300 lire per
ton for accessorial charges inland transportation forwarding fee

etc The charges of a competing forwarder Gandolfo S A C

I S A who handled Legler s business computed at a comparable
lump sum figure were 27 389 lire per ton which amount less ocean

freight equals 7 389 lire per ton See table II co 2 Thus

rosti s price was 3 089 lire 5 per ton or approximately 750 lire

120 per bale lower than that of Gandolfo s

34 Gandolfo is head of the freight forwarders association at

Genoa At Stakem s request he computed direct accessorial charges
from official tariffs of the Consorzio at Genoa which including
trucking from Genoa to Bergamo and insurance but no forwar ing
fee amounted to 5 865 lire per ton See table II col 3 This
amount which is represented to he the minimum direct actual cost

without forwarding fee is 1 548 lire higher than fosti s qnotation
which includes his forw alding fee About the only fiexible item in

the forwarder s charge is his fee which according to Parisi ranges
from 700 110 to 1 700 lire 2 70 per ton or about 175 27
to 425 lire 68 per bale This is far less than the 3 089 lire per ton

difference between the offer of Thfosti and Gandolfo

TABLE II

Charges Ifosti Gandolfo TarifI

perton lire 1 2 3

AccessoriaL X 3 889 3 865
Inland

transportation
U u X 2 000 2 000

Forwarding fee U nU U u X 1 500

SubtotaL U u U n h U 4 300 7 389 5 865
Ocean freight 145 cwt U n n n U n 20 000 20 000 19 983

Totallire n n U 24 300 27 389 25 848

35 As noted Thfosti s offer averages 120 per bale lower than

Gandolfo s Both inland transportation costs 0 80 per bale and

the forwarding fee 0 27 to 0 68 per bale add up to barely enough to

make np the difference Thus assuming that Thlosti charges the full
ocean freight he could underquote competing forwarders to the ex

18 rilis covered Maritime dues from the loading ports of the Gulf Disembarking at

Genoa or at Venice loading and delivery to your establishments also weighing sampling
checking tares fidejussion custom bond forwarding fee etc lIosti told Stakem that

sometimes he cuts his price to various spinners and that it would not necessarily be the

same to all spinners
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tent he has done only if he were able to move the cotton inland sub

stantially free of any cost and to operate without any fee to cover

his overhead and profit
36 According to Stakem Gandolfo said he could not meet 10sti s

offer to Legler and still charge the full conference rate When in

formed of this statement by Stakem Mosti according to Stakem said

that his price represented all of the charges plus a fee profitable to

him 19

The BASTIA bookings 37 As stated the collect bookings at con

tract rates were made by Fabre with Mosti on the Bastia in late April
and early May 1954 On 1ay 5 1954 Creole and Lykes learned of

these bookings which were allegedly made at a 10 percent reduction

of the conference rate A meeting of the Conference was held on

May 6 resulting in an exchange of cables between the chairman and

Fabre In these the chairman warned Fabre against violation of the

rules concerning collect shipments and contract rates and asked for

details of bookipgs on the Bastia and General Dufour and alleged
concessions in connection therewith Fabre cabled its resignation on

May 11 1954 and on May 12 cabled that no bookings would be made

on the Bastia contrary to rules for which the Conference expressed
its appreciation and offered to withdraw its resignation if the rule

were changed to permit it to accept freight collect in lire Fabre s

position was that otherwise it could not participate in the traffic since

United States flag lines obtained 50 percent of f o a cotton and

Italian flag lines were in a preferential position because they could

accept collect freight payable in lire The non Italian flag lines ex

cept Fabre were reluctant to change the rule because of the lack of

convertibiliy of Italian lire into United States dollars

38 Iil the meantime vVolfson Lykes and Ansaldo Creole re

monstrated with Norrish Fabre against the collect bookings at

Genoa on or about May 4 Later at a meeting of the Genoa com

mittee of the Conference Norrish explained that he did not have a

copy of the conf3rence tariff that until then he had no knowledge of

the COllference rule against collect shipments and that the bookings
were based upon his erroneous assumption that the rules of the Con

ference were the same as those of the Gulf French Atlantic Hamburg
Range Conference which did permit such arrangement 20 Norrish

communicated with Fabre at Marseilles for instructions and was ad

19 Norrlsb testified tbat be was told tbat Most owns some trucks and consequently saves

on Inland transportation costs

ll However both Nahas and Norrish testified that In January 1954 Nabas told Norrlsb

tbat Fabre was a member of the Gulf Mediterranean Conference and tbat the rates and

rules of thatconference had to be observed

4 F M B



PRACTICES OF FABRE LINE AND GULF MEDITERRANEAN CONF 625

vised not to accept further bookings Thereupon the bookings were

canceled and Mosti was required to book with Sidarma and Creole
who were permitted to accept collect shipments Mosti s shipments
on their June sailings were substantial

39 The Conference following further exchanges of cables and

meetings both at New Orleans and Genoa extended permission to

Fabre to load 4 500 bales on the Bastia freight collect which sailed on

June 3 1954 with 2 289 bales Thereupon Fabre withdrew its resig
nation On June 14 1954 the Conference amended the rule to permit
all members to book shipments freight collect payable in lire 21

Mosti s offer charges of rebating 40 As stated Mosti resumed
business with Fabre after the change in the rule and since then very
little Mosti controlled cotton has been handled by Lykes Creole or

nny line except Fabre On the other hand Fabre was markedly suc

cessful in securing cotton see table I most of which was controlled

by Mosti Mpsti actively solicited the cotton industry in Italy mak

ing the offer of substantial savings heretofore mentioned His offer

to Legler of August 1954 ante was transmitted by Legler by letter

to his forwarder Gandolfo who relayed the letter to the conference

chairman Carlys by letter ofSeptember 11 1954 Legler stated in
effect that the over all price J10sti s was so greatly below the usual
cost based on Legler s experience that the difference could not be

eXplained except by concluding that some line grants rebates in no

mean measure and others do not Legler regretted having signed
the cotton contract with the Conference and both Legler and Gandolfo
demanded an explanation from the Conference This correspondence
was circulated to the con ference membership

41 Ansaldo testified that in August 1954 Gandolfo Parisi and

Cabella cotton forwarders of Genoa visited him and reported that a

conference line was granting rebates through Mosti 22 They com

plained of losing business to J10sti and demanded some form of re

lief in meeting his competition Tolfson testified he received the

same information from Gandolfo and Parisi Carlys testified that

Z1 Wolfson testified that just prior to the change in the rule the traffic manager of Fabre s

Genoa agent called him by phone to borrow a Gulf Mediterranean tariff Wolfson askerl

how the bookings were being made then and the purported reply was that quotation was

made on basis of the North Atlantic Conference tariff less the usual dollar Norrish

testified that such statement could not have been made Wolfson stated he reported this

conversation to his plincillals by letterof June i9 1954 also to Ansaldo chairman of the
conference committee at Genoa ohe chairman wrote to Fabre s agent about the matter

who replied according to Wolfson that they did not know of the existence of a Gulf Medi

terranean tariff until they so heard from Wolfson and Ansaldo
Zl Norrish states that there is a bitter personal animosity between Gandolfo and Mosti

and that Gandolfo himself has requested a rebate from Fabre So far as Norrish knows
there is no animosity other than ordinary competition between Most and Cabell a and
ParisI
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pursuant to his duties as chairman he visited Hefti Managing Direc

tor of Legler at Bergamo Italy and Legler s forwarder Gandolfo
in early October 1954 to investigate Legler s complaint about rebating
and the cotton contract Reportedly Hefti said he Vas being harmed

by the advantages given his competitors Gandolfo said the only
room for rebating was in the ocean freight since the other incidental

charges are fixed prices and IIeft i showed Carlys Mosti s written

August offer of 24 300 lire per ton on f a s and f o b transactions
See table II col 1 Mosti did not llame any particular line 23

Staken testified that he interviewed IIefti and Gandolfo that IIefti

furnished him with a statement of Mosti s offer and that Gandolfo

told him he could not meet Mosti s offer and still charge the full con

ference rate but that Gandolfo did make an offer to Leglelto cut

the differential between his price and l10sti s by 50 percent
Cancellations of bookings 42 Coincidentally with the dissemina

tion of l10sti s ofler and the charges of rebating there occurred a series

of cancellations of cotton bookings via Creole and Lykes and rebook

ing of the cargo with Fabre They began in late August 1954 and

eontinued through September October November and December

1954 and January 1955 Creole received cancellations of seven writ

ten and seven verbal bookings Lykes received five cancellations of

firm bookings These lines were advised by the exporters in the Gulf
that they were obliged to make the cancellations and rebookings upon
instructions from the importers abroad

43 Of these shipnlellts three had actually been wholly or partly
J elivered to the Creole dock and had to be physically removed to the

Fa bre dock In one instance the transfer cost was 0 75 to 1 per bale

Neither line had ever before experienced a similar series of cancella

tions all in favor of a single competitor 24 In no case was a cancella

tion attributed to any defect in the service of Lykes or Creole or to

any particular merit in the service of Fabre On the other hand

Lykes and Creole areolder in the trade and both have a more frequent
and regular service than Fabre particularly Lykes

44 The cancellations cansed clelays in shipment ns much as 17 days
The record establishes the fact that cotton is a high value commodity
that shippers usually insist upon fast service in order to seeure prompt

21 Later Mosti after learning that his offer had been revealed to Gandolfo and the Con

ference advised Legler it could use any line of its choice in connection with the offer

which apparently was not accepted However in connection with Mosti s offer to another

spinner Solblate h advised the latter on September 17 1954 that Fabre Line would be

used
uMcDonnell Fabre s United States agent has never experienced such a series of can

cellations and would regard as unusual such cancellations if all were in favor of a single
competitor

4 F M B



PRACTICES OF FABRE LINE AND GULF MEDITERRANEAN CONF 627

payment for cotton that delay increases carrying charges for ware

housing insurance and interest that if instructed routing continues

shippers indicate they will have to pass the charges on to receivers
and that instructed routing by the receiver interferes with the ware

housing and efficient shipping of cotton because the receiver in Italy
cannot keep currently informed of vessel schedules from the Gulf

45 Roberts testified as to one cancellation of a booking with Creole
that some part of the shipment could not be made ready for the Fabre
vessel designated that the exporter sought permission from the buyer
to load on a vessel of another line and that the buyer replied that he
was willing to be assessed carrying charges as much as 1 pel bale
but insisted that the cotton move via the Fabre Line

46 Cocke testified that in the course of his solicitation a complaint
was made to him by an exporter that in a case where contrary to
instructed routing via Fabre the exporter had shipped via Lykes
because its essel was in better position the exporter received a com

plaint from the Italian buyer that it cost the latter 112 75 more to

ship the 100 bales via Lykes That is the buyer lost 113 per bale on

the shipment
47 Some of the bookings canceled and transferred to Fabre covered

cotton to Venice which is served by Lykes and Creole Fabre has
l ever called at Venice a fact known to the receivers abroad Notwith

standing the fact that discharge costs at Venice run about 1 000 lire
150 per ton lower than at Genoa Nonish testifi ed that receivers

have been content to accept delivery by Fabre at Genoa without any
protest explanation or request for compensation lIe conceded that
there was an inconsistency in such practice was puzzled by it and has
never been able to find an explanation for it

Fab1 e s explanation of cancellations and instructed 7 outings 48
After the cancellations became pronounced the Conference through its
Genoa committee on October 4 1n h called on Norrish for an explana
tion of the volume of instructed f o b rOlltings via Fabre 2G Norrish s

reasons were that 1 Fabre has an internal organization in the United
States second to none and 2 10sti was grateful to Fabre for caus

ing the Conference to change its rule to permit payment of freight in
lire At the hearing he added 3 that Fabre had given good service

by keeping ships wa iting in New Orleans and in other small ports
and 4 that his firm extended credit to n10sti as they give credit to

25 Norrlsh testified that recently a receiver requested him to forward a shilHlIent from

Genoa to Venice at Fabre s expense and that such request was still under consideration
He thinks that Lykes and Creole absorb such expense when unable to make delivery at

Venice
20 This meeting in Genoa was attended by Wolfson Ansaldo Roberts and ChaIrman

Carlys who sent a report of the proceedings the same day to the Conference
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any other reliable firm Norrish testified that neither his firm nor

Fabre had ever granted Mosti or spinners any rebates or other conces

sions When asked on cross examination how he knew that Fabre did

not pay rebates he answered that h did not know but he presumed
Fabre would inform him about it in spite of the fact that Fabre would

be violating the law and the conference tariff and rules

49 Additional reasons for Fabre s success were given by Nahas at

the hearing and by Fraissinet to Stakem Nahas mentioned Fabre s

willingness to call at secondary ports like Brownsville Texas and 5

Fabre s breaking of the alleged monopoly of the business by Lykes and

Creole Fraissinet added that 6 Fabre resumed service at the

psychological moment when certain importers were in litigation with

certain companies members of the Conference no explanation given
and 7 personal ties between the directors of S C A 1 Mostis

firm and Fabre

50 As to 1 Fabre s representation in the United States Mosti s

traffic is almost invariably f o b and the routing is instructed by
Mosti or his clients in Italy The bookings are made and the freight
monies are collected in Italy 27 Upon cross examination Norrish

could say only that the United States organization prevents monkey
business i e attempts by competitors to divert cargo to themselves

in spite of routing orders in favor of Fabre

51 Regarding 2 Nosti s gratitude for abre s forcing a change in

the conference payment rule prior to the change Italian receivers

had the services of Creole and Sidarma offering about three sailings
per month which accepted payment in lire

52 With respect to 3 Fabre s service at secondary ports while

Fabre made four calls at Brownsville between August and December

1954 Creole made 6 Sidarma 31 States Marine 5 and Lykes 8 As

noted Fabre does not call at Venice The frequency and regularity of

service of Lykes and Creole at New Orleans surpasses and that of

States Marine equals that of Fabre Fabre s vessels are slower than

those ofother conference lines 28

53 Respecting 7 personal ties between Fabre and Iosti the

first contactMosti had withFabre resulted from his reading of a news

paper advertisement of the new service beginning with the proposed
May sailing of the Bastia Upon this brief acquaintance Mosti pro

posed to gjve between 5 000 and 7 000 bales to Fabre for the Bastia

J1 McDonnell testified that Elwell Fabre s United States agent has never booked any

cargo for Fabre at other than conference tariffrates

lIS Norrish testified that a regular service for cotton is more important to spinners than

aspeedy service The consensus of other steamship witnesses was that time in transit isa

very important factor
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FOlnUll charges against Fabre investigation of preference for
Fabre 54 Following the October 4 meeting at Genoa Lykes feeling
that Fabre s explanation was unsatisfactory gave notice at a meeting
of the Conference on October 7 1954 that at a meeting called for

October 11 1954 it would move to expel Fabre from the Conference
on charges of granting rebates or other concessions with resped to
cotton and other commodities 29 As the cancellations continued

Cocke cabled VVolfson to investigate the reasons for the cancellations
and for Lykes failure to obtain cotton bookings Cocke testified that
the invariable reply was that Fabre was granting rebates or other
concessions which testimony wasconfirmed by VVolfson

55 In one instance on October 26 1954 Volfson and lorgavi
traffic manager of Creole visited Cotonificio Vittorio Olcese a spin
ning firm which had transferred its business from Lykes and Creole
to Fabre3O In response to their solicitation for his business the gen
eral manager Pozzi told them according to the testimony of VVolfson

and Ansaldo that he had been offered a rate concession from a con

ference line through a forwarder but did not identify them Later

in November or December 1954 Creole receiyed a cancellation from a

Memphis exporter of a booking of 400 bales of cotton destined to

Olcese which as rebooked via Fabre Line Olcese had no com

plaints to make about the service afforded by Creole

56 On another occasion on November 10 1954 Volfson had his

representative in Milan Cicogna interview the spinning firm of

Cotonificio BrescianoOttolini regarding some cotton which had been

booked by Lykes for Venice but then was canceled and rebooked for

Venice by Fabre According to vVolfson s testimony this firm in

formed Cicogna that the cancellation was not made by Bresciano

Ottolini but by its forwarder Mosti that the firnl was induced to

agree to the cancellation although they knew that Fabre never calls at

Venice upon Mosti s assurance that they would receive a sizeable

rebate as compensation for having to truck their cotton from Genoa to

destination instead of from Venice

57 Several agents in Italy who represent United States cotton ex

porters were interviewed by Carlys conference chairman in early
October 1954 and by Stakem later Both testified that these agents
stated that theil spinner customers told them that their preference
for Fabre was based upon a financial advantage on cotton carried by

29 This meeting was postponed once at Fabre s request and finally held on October 29

1954 at which Fabre was expelled
80 Mosti switched some of Olcese s cotton from the Bastia to Creole in June 1954

Ansaldo Creole was unable to remember receiving any MosU controlled cottonafter that

including cotton destined to Olcese
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that line 3 Stakell1 was told this amounted to about 110 per bale
Stakem also interviewed officials of Olcese Somaini and Solbiate
spinners who according to Stakem advised him they patronized
losti and through him Fabre that they werebilled at the conference

rate and that there was a financiaI advantage in dealing with Mosti
which lay in the accessorial charges of Mosti and according to
Solbiate in lower insurance rates obtainable by 10sti

Fabre s reaction to chm ges and expulsion 58 At the conference
meeting ofOctober 29 1954 Fabre s Gulf agent Strachan stated that
all cargo handled by him is manifested strictly in accordance with
conference rates rules anclregulations Thereupon he read a cable
from Fraissinet Fabre in which among other things he expressed
unhappiness over Lykes alleged domination of the Spanish Gulf olive
trade and Creole s alleged control over carbon black and timber in the
Gulf Italian trade accused other conference lines of rebating denied

rebating on the part of Fabre and in effect invited inspection of
Fabre s accounts threatened legal action if the Conference took any
hasty action against Fabre except what we could produce ourselves

against most conference 111embel s and concluded by saying that he
Fraissinet yould be in New Orleans in mid November for discussion
59 Non ish testified that at the lneeting on October 4 1954 he in

formed the Genoa committee that Flaissinet had phoned him that he
Fraissinet was prepared to go to New York with his general man

ager Gauz and swear that he had not given any rebates on cotton
In reply to Board Chairman Rothschild s invitation to attend the

hearing in this proceeding Fraissinet cabled on January 20 1955 that
he could not attend due to previous commitments but suggested a

meeting ill Europe ofpresidents of cornpanies most interested to solve

outstanding problems
GO On January 19 1955 Fraissinet sent a letter to Carlys requesting

that the expulsion motion be rescinded and that the Board be re

quested to discontinue this investigation stating that Fabre without

admitting any violations was prepared to participate in any appro
priate policing agreement designed to assure strict adherence by all
members to conference rules and regulations Carlys replied that the
Board undertook the investigation only after every effort by the

Conference to correct the situation had proved unavailing and that
in the absence of specific proposals and undertakings by Fabre which
would assure discontinuance of practices complained of the Con

81 Carlys reported to the Conference on October 29 1954 on his interviews with shipper
agents and spinners in Italy According to him the former suspected rebating but could
offer no proof and the spinners did not offer any such proof In fact Carlys reported
that I have DO proof and it is impossible to prove it
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ference could not in good faith request the Board to discontinue the
proceeding

EFFECT OF RATE INSTABILITY IN GUI F MEDlTERRANEAN TRADE

61 Steamship services out of the Gulf are highly competitive with

North Atlantic services on commodities originating in the Midwest
This is true particularly as to machinery agricultural implements
tinplate and general cargo Rate adjustments in one trade might re

quire corresponding adjustments in the other trade A similar situa

tion exists in the competitive relation between Mediterranean and
Atlantic ports in Europe For example Swit erland and Austria

may import and export cargo via either group of ports The Gulf
Mediterranean Conference has been asked on occasions to adjust its
rates to meet rate changes of conferences serving the Antwerp Rotter
dam Hamburg range Ports a ffected by these changes are Genoa
Trieste nd Venice

62 Cocke who is chairman of the Cotton Rate Committee of the
Conference testified it has been the experience of the Committee that
rate discrimination and instability have an adverse effect on United
States exports of cotton that present contracts with shippers were

negotiated on the basis that shippers required stability of rates and

equal treatment for all with 1W discrimination as between shippers
and receivers and that such shippers have demanded that this situa
tion be cleared up

CHARGES AGAINST LYKJjS

63 Fraissinet informed Stakem on December 20 1954 that unless
the charges against Fabre of rebating were ch opped he intended to use

evidence he had of rebating by Lykes This consisted of two letters
which are of record 1 A letter from Lykes 1arseilles agent
i1ichel to elr Lykes European manager dated November 3 1954

stating that Michel had arranged with the stevedore for a special re

bate of 5 percent on stevedoring charges for discharging woodpulp at

i1arseilles 2 An unsigned unaddressed letter allegedly written by
Scerni Lykes agent in Genoa to an Italian importer dated September
24 1954 offering a reduction of 1 percent 011 freight charges 011 scrap
brass and copper if shipments were routed via Lykes

64 Lykes denied the charges of rebating on woodpulp and offered
evidence to show that its agent Michel did negotiate a 5 percent reduc
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tion in stevedoring which is for account of the consignee and has no

relation to the ocean freight rate It is explained that this was done

in an attempt more nearly to equalize the costs at Merseilles with those

at LeHavre where the steamship lines absorb discharging costs

65 Scerni testified that he did not write the letter regarding the

1 percent rebate Norrish who had sent the letter to Fraissinet testi

fied it was not from Lykes agent but from a forwarding agent who

had offered to sell a photostatic copy of the original to Fabre There

upon counsel for Fabre withdrew the assertion that the letter was

signed by Lykes agent
66 At the hearing Fabre introduced a Lykes bill of lading dated

July 15 1954 indicating that a rate of 18 per ton instead of the

applicable rate of 36 25 had been charged on a shipment of 294

drumsof turpentine substitute from Houston to Venice Cocke testi

fied this was an error that it was detected by Lykes Genoa office Gn

October 1 1954 that the correct rate wasverified with the Conference
that on October 6 1954 the shipper was billed for the undercharge
that the shipper then negotiated with the Conference for a lower rate

which wasdenied on February 16 1955 and that Lykes wasstill press

ing for payment of the undercharge
The examiner recognized that the evidence adduced was to a large

extent hearsay in nature He concluded however on consideration

of direct and hearsay evidence in relation to malpractices as well as

inference of fact drawn against Fabre from the direct evidence that

Fabre had been shown to have violated section 16Second of the 1916

Act by granting rebates or concession to secure shipments of wood

pulp lubricating oil carbon black tinplate and cotton

The examiner further found that the record did not support findings
of violation by any respondent of sections 15 16 First or 17 of the

1916 Act and that the action of the Conference in expelling Fabre
from conference membership wasnot unfair unlawful or unjustified

Fabre excepted both generally and specifically to the recommended

decision In so far as is material to this report the exceptions relate

solely to the examiner s acceptance of hearsay evidence his use of

inferences and his failure to give credence to testimony favorable to

Fabre Fabre asserts that the evidence relied on to establish violations

of the 1916 Act falls short of the standard of reliable probative or

substantial evidence required by section 7 c of the Administrative
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Procedure Act APA 32 and the standards set forth in our Rules

ofPractice and Procedure ss

Fabre further asserts that the evidence relied on by the Confer nce

in expelling Fabre from conference membership was insufficient to

justify that action the examiner s finding to the contrary notwith

standing
Public Counsel and the Conference have asserted and the examiner

has found that section 7 c of the APA makes inapplicable to admin

istrative proceedings such as this the strict exclusionary rules of evi

dence employed in judicial proceedings and permits use of hearsay
evidence if corroborated by substantial direct evidence The examiner

rejected Fabre s argument that this is a quasi criminal proceeding
requiring adherence to rigid rules of evidence pointing out that the

fines authorized in section 16 of the 1916 Act could not be imposed
in this Jlearing

Olwracter of evideJUJe J equired in administrative proceedings gen

eTally Ve concur in the examiner s citation of authorities construing
section 7 c of the APA specifically and administrative law eviden

tiary requirements generally The congressional intent underlying
sections 7 c and 10 e

34 of the APA is clear both from legislative
32 Section 7 c

EVIDENCE Except as statutes otherwise provide the proponent of a rule or order
shall have the burden of proof Any oral or documentary evidence may be received but

every agency shall as a matter of policy provide for the exclusion of irrelevant immaterial
or undUly repetitious evidence and no sanction shall be imposed or rule or oider be issued
except upon consideration of the whole record or sucb portions thereof as may be cited

by any party and as supported by and in accordance with tbe rellable probative and

substantial evidence Every party shall have the rigbt to present his case or defense by
oral or documentary evidence to submit rebuttal evidence and to conduct sucb cross exam

ination as may be required for a full and true disclosure of the facts In rule making or

determining claims for money or benefits or applications for initial licenses any agency

may wbere the interest of any party will not be prejudiced thereby adopt procedures for
the submission of all or part of the evidence in written form

33 Rule 10 b

Hearings required by statute In complaint and answer cases investigations on the
Board s own motion and in other rulemaking and adjudication proceedings in wbich a

hearing is required by statute formal bearings shall be conducted pursuant to section 7

of the Administrative Procedure Act
Rule 10 q

Written evidence 2 Where a formal hearing is held in a rulemaking proceeding
interested persons will be afforded an opportunity to participat through submission of rele
vant material reliable and probative written evidence properly verified Provided That

sucb evidence submitted by persons not present at the hearing w1ll not be made a part of
the record if objected to by any party on the ground that the person who submits the

evidence is not present for cross examination
3l Section 10 e Administrative Procedure Act

SCOPE OF REVIEW So far as necessary to decision and where presented the reviewing
court shall decide all relevant questions of law interpret constitutional and statutory pro

visions and determine the meaning or applicability of the terms of any agency action

It shall B hold unlawful and set aside agency action findings and conclusions

found to be 5 unsupported by substantial evidence in any case subject to the

requirements of sections 7 and 8 or otherwise reviewed on the record of an agency hearing
provided by statute
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reports andjudicial interpretation Inrelation to evidentiary require
ments H R Report No 1780 of the 79th Congress 2d session states

The second and primary sentence of the section is framed on the premise that

as to the admissibility of evidence an administrative hearing is to be compared
with an equity proceeding in the courts I hus the mere admission of evidence
is not to be taken as prejudicial error there being no lay jury to be protected
from improper influence although irrelevant immaterial and unduly rep
etitious evidence is useless and is to be excluded as a matter of efficiency and

good practice and no finding or conclusion may be entered except upon consid

eration by the agency of the whole record or so much thereof as a party may cite

and as supported by and in accordance with evidence which is plainly of the

requisite relevance and materialit that is reliable probative and substan

tial evidence l hus while the exclusionary ruloes of evidence do not apply
except as the agency may as a matter of sound practice simplify the hearing and

record by excluding improper or unnecessary matter the accepted standards and

principles of probity reliability and substantiality of evidence must be applied
These are standards or principles usually applied tacitly and resting mainly
upon comrnon sense which people engaged in the conduct of responSible affairs

instinctively understand But they exist and must be rationally applied They
are to govern in administrative proceedings These requirements do notpreclude
the admission of or reliance upon technical reports surveys analyses and sum

maries where appropriate to the subject matter

The right of cross examination extends in a proper case to wJitten

evidence submitted pursuant to the last sentence of the section as well as to

cases in which oral or documentary evidence is received in open hearing
To the extent that cross examination is necessary to bring out the truth the

party must have it

On ay 24 1946 Representative Valter on the floor of the IIouse
of Representatives described the evidentiary requirements of section
7 c of the APA in the following manner

The requirement that agencies may act only upon relevant probative and

substantial evidence means that theaccepted standards of proof as distinguished
from the mere admissibility of evidence are to govern in administrative pro

ceedings as they do in courts of law and equity The same provision contains

two other limitations first that the agency must examine and consider the

whole of the evidence relevant to any issue and secondly that it must decide

in accordance with the evidence Under these provisions the function of an

administrative agency is clearly not to decide arbitrarily or to act contrary to

the evidence or upon surmise or suspicion or untenable inference Mere un

corroborated hearsa 7 or rumor does not constitute substantial evidence see

Edison Co v Labo1 Boa4d 305 U S 197 230 Under this provision agencies
are not autholized to decide in accordance with preconceived ideas or merely
to sustain or vindicate prior administrative action but they must enter upon a

bona fide consideration of the record with a view to reaching a just decision

upon the whole of it
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While the APA permits the introduction of hearsay evidence and

relaxes the strict evidentiary rules obtaining in courts of law 35 it is

designed to eliminate wholesale use of hearsay evidence the drawing
of expert inferences not based upon evidence and the consideration of

only one part or one side of a case
36 This limitation on the use of

hearsay evidence results from the requirement 37 that rules or orders

be supported by reliable probative and substantial evidence

from the power in reviewing courts to set aside actions unsupported
by substantial evidence in any case subject to the requirements of sec

tions 7 and 8 of the APA and from the right of parties to adminis

trative proceedings to conduct such cross examination as may be

required for a full and true disclosure of the facts 38 Thus while

all but irrelevant immaterial or unduly repetitious evidence 39

may
be admitted agency determinations must be based on substantial evi

dence The n10re liberal the practice in admitting testimony the

more imperative the obligation to preserve the essential rules of
evidence by which rights are asserted or defended

The substantial evidence requirement has been frequently dis
cussed by the courts both before and after the passage of the APA
It has been said that the rule of substantial evidence is one of
fundamental importance and is the dividing line between law and

arbitrary power
41 In Edi80n 00 v Labor Board 1938 305 U S

197 229 230 the Supreme Court stated

Substantial evidence is more than a mere scintilla It means such relevant

evidence as a reasonable mind might accept as adequate to support a conclu
sion

Mere uncorroborated hearsay or rumor does not constitute substantial evi

dence

To the same effect see Labor Board v Ool7tmbian 00 1939 306
U S 292 National Labor Relations Bd v Union Pacific Stages

C A 9thCir 1938 99 F 2d 153
Fabre states that the examiner erred in overruling objections to

the introduction of hearsay evidence arguing that the decision in
Edi80n 00 v Lfbor Board supra on which the examiner relied was

815 Willapoint Oysters v Ewing 174 J 2d 676 Interstate Oommerce Oommission V Baird

1904 194 U S 25
36 Pittsburgh S S 00 V National Labor ReZations Bd C A 6th Cir 1950 180 F 2d

731
87 Section 7 c APA supra
36 Section 7 c APA supra
39 Section 7 c APA supra
40 United States v Watklins S D N Y 1947 73 F Supp 216
H National Lobor Relations Board v Thompson P roducts C A 6th 1938 97 F 2d 13

15
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based on a statute which specifically relaxed the rules of evidence
which has since been amended and which does not represent the law
applicable to proceedings before this agency These Gontentions are
unsound hearsay evidence is clearly aam issible under the terms of
the APA and under our rules which as hereinbefore stated follow
the APA Further the cited decision was relied on in drafting sec

tion 10 e of the APA See Appendix to Attorney Generals State
ment Regarding Revised Committee Print of October 5 1945 con

tained in Senate Document 248 of the 79th Cong 2d session at page
414 where it was stated

Section 10 e This declares the existing law concerning the scope of judicial
review I Clause 5 is intended to embody the law as declared for Example
in Oonsolidated Edison 00 v National Labor Relations Board 305 U S 197

The subsequent amendment to the National Labor Relations Act
does not alter the reliance placed by Congress in enacting the APA on

the principles enumerated in the Edison case

Nor do we consider as argued by Fabre that the nature of this
proceeding requires application of evidentiary standards proper in
criminal or quasI criminal proceedings Although section 16
Second of the 1916 Act proy ides criminal penalties those penalties
may only b imposed in a proceeding commenced by the Department
of Justice 42 in a court of competent criminal jurisdiction No penal
ties may be imposed in this proceeding nor may the record here be
used as thebasis for collection of fines 43

Interpretation of Section 16 Second Since both Fabre and Lykes
have defended against charges of section 16 Second violations on

the ground that reductions in transportation charges were uninten
tional it is necessary to examine section 16 Second prior to evalua
tion of the evidence advanced in support of such charges

In so far as is here pertinent section 16 Second provides
That it shall be unlawful for any common carrier by water or other person

subject to this Act either alone or in conjunction with any other person directly
or indirectly

lit lit lit lit lit lit

Second To allow any person to obtain transportation for property at less

than the regular rates or charges then established and enforced on the line of
such carrier by means of false billing false classification false weighing false
report of weight or by any other unjust or unfair device or means

Although unlike the first paragraph of section 16 the quoted lan

guage does not contain the words knowingly and willfully or simi

1328 u s C A fj01
13 See Davis Administrative Law 1951 at pp 305 306 on the constitutional require

ment for trial by jury incriminal matters
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lar words intent is nevertheless an element essential to establish
ment of violation of section 16Second which makes unlawful al

lowing by unjust 07 unfail devwe 07 means any person to obtain

transportation at less than the regularly established and enforced

rates or charges No resort to lexicography is necessary to determine

that a device must be a willful knowing scheme or means to an end

It is apparent then that a carrier does not violate section 16 Sec
ond by inadvertence unless the evidence reveals such a wanton dis

regard of the duty to exercise reasonable diligence to collect applicable
rates and charges for transportation as to amount to an intent to

collect less than the applicable ratBs and charges 44

In accordance with our view of the evidentiary standards applicable
to this proceeding and our construction of section 16 Second of the

1916 Act we make the following determinations in respect to the

ultimate facts found inferences drawn and conclusions reached by
the examiner

Woodpulp Fabre contends that of three shipments of woodpulp
from Fernandina to Marseilles discharging costs were inadvertently
absorbed on two shipments through a broker s error contrary to

conference regulations that Fabre had not previously carried wood

pulp between these ports and was not aware of the conference rule

re discharging costs In spite of the fact that these shipments were

booked with or offered to Lykes prior to booking with Fabre and the

report that Lykes was requested to allow a reduction of 1 under the

conference rates on these shipments we cannot conclude that Fabre

has knowingly granted rebates or concessions to secure any or all of

the aforementioned shipments of woodpulp Neither an intent to

grant a lower rate nor a deliberate failure on the part of Fabre to

keep itself informed has been shown Although the evidence does

not justify a finding of violation of section 16 Second there is no

doubt that Fabre violated the conference agreement in absorbing dis

charging costs on two of the three shipments of wooelpulp
45

anel in

failing properly to respond to the conference s request for information

concerning such shipments
Tinplate Direct testimony of significance in relation to charges

against Fabre of rebating on tinplate shipments is confined to the

following

See Rates from Japan to United States 2 U S M C 426 1940 where the Maritime

Commission held that carriers purposely keeping themselves in ignorance of false billing by

shippers in order to deny actual knowledge were estopped to den that which could be

learned by the exercise of reasonable dlllgence

Agreement No 134 does not make intent an element necessary to a violation of con

ference rules or regulations
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a In June 1954 Lykes was requested to grant a commission on

tinplate shipments
b Lykes refused to grant the requested commission
c Lykes received no further tinplate shipments after its re

fusal to rebate A Lykes booking made in November 1954 was can

celled on December 8 1954 The shipment moved in January 1955
via Fabre

d Prior to January 1955 Fabre had not carried tinplate in this

trade

e A second shipment of tinplate actively solicited by Lykes moved

via Fabre

f A third shipment of tinplate promised to Lykes moved via

a conference line other than Fabre or Lykes
Eliminating hearsay evidence which tends to show rebating by

Fabre the evidence merely shows one cancellation and two unsuc

cessful solicitation efforts on three shipments of tinplate of which

two moved via Fabre and a third moved via another conference line

apparently Levant From the cancellation of the booking with

Lykes and subsequent shipments via conference carriers other than

Lykes any of the following inferences reasonably may be drawn

Fabre and or Levant may have granted rebates to obtain the ship
ments the shipper may have been motivated by dislike for Lykes
personnel a dissatisfaction with Lykes service or a desire to retaliate

against Lykes for refusal to grant a rebate

Supplementing this scanty direct evidence with hearsay evidence

a conclusion may be reached from witness Wolfson s testimony of

conversations with B L R principal Facelli that Fabre has granted
unlawful concessions to B L R On the other hand Facelli vigor
ously denied having told Wolfson of a letter from Fabre s Naples
agent DeLuca which would prove that Fabre had granted rebates

on tinplate to B L R Further DeLuca in a sworn affidavit denied

having granted rebates to any Naples importers Looking at all

of the h arsay evidence on this point it is apparent that Wolfson s

testimony of conversation with Facelli is fatally deficient for lack

of opportunity for cross examination that hearsay evidence adduced

by Fabre in the form of denials by Facelli and DeLuca is entitled to

as much weight as and neutralizes Volfson s testimony in this regard
We conclude that the evidence adduced fails to establish violation

of section 16 Second by Fabre or other line on shipments of tinplate
Since this matter was not before the Conference when it voted to

expel Fabre we needn t consider whether the shipments violated con

ference regulations
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Lubricating Oil The only direct evidence of significance in rela

tion to the shipment of lube oil is the admission by Fabre that a com

mission or brokerage fee of 10 percent was paid to the 1adrid agent
or broker for procurement of the shipment This admission how

ever falls far short of prima facie evidence of violation of section

16Second of the 1916 Act although we find as did the examiner

that payment of 10 percent brokerage fee is in violation of article 5

of Agreement No 134

Far from furnishing support to or corroboration of substantial evi

dence regularly adduced the hearsay evidence adduced itself consti
tutes the entire proof of rebating here Although it reasonably might
be inferred from the evidence that Fabre s agent was guilty of rebat

ing to the consignee and that Fabre knew or should have known of
such rebating the evidence is not logically compelling to the exclu
sion ofother conclusions inconsistent therewith

Oarbon Black The Conference in brief states While there is

no specific proof that a rate concession wasallowed by Fabre the cir

cumstances attending this incident eliminate all other possible expla
nations of how Fabre could have taken over the cargo already booked

by other lines Emphasis supplied Ve find that there is no

logically probative evidence direct or hearsay tending to show a an

intent constructive or actual to allow the shippers of carbon black
to obtain transportation at less than the regular enforced rates b
that lower rates were charged and collected or c that lower rates

were granted as a result of an unjust or unfair device or means as

suming that less than the regular enforced rates were charged No
element of a violation of section 16 Second has been shown While
it might be inferred from the face of cancellations of shipments
booked for other vessels and the fact of subsequent shipment via
Fabre at a higher rate that rebates had been granted other infer

ences are equally reasonable Although th testimony of the Fabre
witness Nahas was far from satisfactory as an explanation of the

reasons for the shipment moving via Fabre Fabre cannot be subjected
to a legal disability for failure to rebut less than a prima facie case

We conclude that shipments of carbon black hereinabove discussed

have not been in violation of section 16 Second of the 1916 Act or in
breach of conference rules or regulations

Ootton The uncontroverted direct evidence bearing on the charges
against Fabre of unlawful rebating on cotton shipments consists of
the following
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1 Nineteen bookings for cotton shipments with Lykes or Creole
were canceled reportedly at the request of consignees of receivers the

shipments later moved via Fabre

a In three instances all or part of the cotton had been deliv

ered to Creole s installation for shipment
b Inone of the aforementioned three instances the movement

of cargo from Creole s wharf to Fabre s wharf cost the con

signee between 0 75 and 1 per bale

c The conference rate on cotton is 145 per 100 pounds 46

2 Despite the facts that Fabre was new to the trade and that Lykes
and Creole were long established cotton carriers Fabre s average car

ryings in 1954 far exceeded those of Lykes and Creole
3 Fabre books cotton for Venice although its vessels discharge the

cargo at Genoa and do not call at Venice

a Discharging costs at Genoa exceed discharging costs at

Venice

4 Lertora Bros Courtman Fabre s Genoa agents extend sup
stantial credit to Mosti on cotton shipments

a Fabre does not agree to indemnify its agents against loss

sustained by its agents as a result of extension of credit to for

warders and receivers

vVhile a practice of rebating may reasonably be inferred from the

foregoing facts we cannot say that other inferences urged by Fabre

are unreasonable Ve must therefore examine the hearsay evidence

of record 47 for probative value freedom from controversy and re

liability in relation to the APA s provisions for cross examination as

required for a fulland true disclosure of the facts

As more fully indicated in our basic evidentiary findings there is

a great volume of hearsay evidence in the matter of Fabre cotton

shipments much of which is relevant and logically probative of the

issues on which offered Briefly summarized testimony was intro

duced to the effect that financial advantages llccrued to Italian spin
ners and receivers out of shipping via Fabre vessels vVhile none of

the evidence indicated direct rebates by Fabre a cotton spinners
have indicated an advantage of about 110 per bale in dealing with
Fabre through Mosti b a buyer has stated that it cost 113 more

per bale to ship via Lykes than via Fabre c routing of cotton ship
ments customarily left prior to early 1954 to United Stat ex

porters became thereafter dominantly controlled by Itali n recelver

8Cotton measures roughly four bales to the ton
4ft Admitted for the purpose of showing the fairness or unfairness of the conference

action inexpelling Fabre
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d as hereinabove indicated ifMosti s lump sum offer to two spinners
includes ocean freight at conference contract rates the sum at the

worst represents after deduction of fixed accessorial charges less than

cost to 10sti and at best yields Mosti little or no forwarding fee
On the other hand a charges of rebating by Fabre on cotton have

met with consistent denials by Fraissinet N orrish and Mosti b

spinners reported to have spoken of financial advantage in dealing
with Fabre through 10sti are likewise reported to have been billed
for ocean freight at the conference rate and to have denied obtaining
rebates c the aforementioned spinners failed to specify the manner

of obtaining tinancial advantage d 10sti the person with most

kn9wledge of his own reasons for dealing with fabre is reported to

lave been influenced by the substantial extension of credit by Fabre s

agent e Mosti maintains that he would realize a profit on the afore
mentioned lump sum offers that his prices are not uniform to all

spinners and that he quotes lower rates to new customers in order to

obtain new business f there is no evidence tending to show that
either of the two 10sti lump sum offers were ever accePted g and
the information relating to fixed accessorial charges originated with
Gandolfo a bitter rival of Mosti and h although the fact that

many of the charges are fixed was corrobor ted no corroborative tes

timony direct or hearsay was adduced as to the level of the fixed
accessorial charges No explanation was offered by Fabre as to the

r asoIis for booking cargo for Venice although to all intents that
c argo is in every instance discharged at Genoa

From the foregoing we conclude that although the evidence in

relation to charges against Fabre of rebating by unj ust or unfair

device or means is relevant alid logically probative the evidence does
not constitute substantial evidence within the meaning of the APA

Further in view of Fabre s denials and in view of the inferences fav

orable to Fabre s position which reasonably may be drawn from

hearsay evidence of record we conclude that the hearsay evidence

adduced in support of charges of violation of the 1916 Act is fatally
deficient for failure to provide opportunity for cross examination

where used for that purpose
We find however that the shipments of cotton FOB freight pay

able in lire prior to amendment of the conference pre payment rule

was in violation of conference regulations
As stated by the examiner the testimony of Fraissinet President

of Fabre or other Fabre representative would have gone far toward

resolving this matter Since hqwever the law imposed no duty on

Flaissinet personally to respond to charges of violation of the 1916
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Act or otherwise to appear in this proceeding and in the face ofFrais

sinet s communication to Chairman Rothschild stating that prior
commitments prevented his attendance we do not draw adverse

inferences from his absence and failure to testify
Fairness of conference action in expelling Fabre Article 22 or

Agreement No 134 authorizes elimination on majority vote or any
member for any violation or the letter 01 spirit of the agreement
proved to the satisfaction or the majority to be sufficient for expul
sion Since as hereinabove found Fabre has acted in violation of

the letter of the agreement by 1 paying brokerage in an amount

greater than 114 percent of ocean freight earned 48 2 absorbing dis

charging costs on shipments or woodpulp from Florida to Marseilles 49

and 3 shipping cotton freight col ect in lire 50 the action of the

Conference was clearly within the scope of its approved agreement
between carriers and wasnot in violation of section 15 of the 1916 Actl51

Further as to charges of rebating on various commodities as here

inabove discussed on which violations of the 1916 Act have not

been sufficiently established we cannot say that the Conference acted

on proof insufficient under the terms of the agreement The evidence

required by the Conference for finding a violation or the agreement 62

need not under the terms of section 22 thereof be more than such

yidence as will prove the violation to the satisfaction of the majority
of the voting members Our dismissal or the charges of violation of

section 16 Second or the 1916 Act here is based as indicated on the

substantial evidence rule under the APA No such requirement is

imposed on the Conference by law or otherwise We have been pre
sented with no evidence tending to show that the agreement between

conference members to expel Fabre is unjustly discriminatory unfair

as between carriers operates to the detriment of the commerce of the

United States or is in vioJation of the 1916 Act

Ve agree with the examiner that the record does not support a

finding of violation by Fabre of section 16 First or section 17 of the

1916 Act Many of Fabre s exceptions to the examiner s failure to

make specific findings and conclusions have been rendered moot by
the foregoing We cannot find affirmatively however as requested
by Fabre that no concessions have been made on cargo booked for

Prohibited under revised Article 5 of Agreement No 134
9Prohibited under Article 4 of Agreement No 134 as supplemented by tariff regulations

60 Prohibited under Article 8 of Agreement No 134
In Section 15 of the 1916 Act provides standards for Board approval or disapproval of

agreements between carriers subject to the Act It makes unlawful effectuating any sucb

agreement until approved and as long as unapproved by the Board
62 Article 2 of Agreement No 134 forbids payment of rebates of freight or compensation

to shippers receivers etc
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Venice but discharged at Genoa that no rebates have been given on

cotton shipments to Italy and that Norrish s lack of knowledge of re

hates conclusively disproves the charge of rebating
G3

Just as the APA forbids on the evidence of record finding viola
tions by F bre of the 1916 Act so also does it prohibit the affirmative

findings requested by Fabre

Oharges against Lykes Since as stated intel1t is an element of

section 16 Second violations and since as indicated in findings 63

et seq the undercharge on a July 1954 shipIMnt of turpentine sub

stitute was clearly inadvertent the record does not support charges
against Lykes of violation of the 1916 Act

The remedy for threatened rate instability The examiner con

eluded and found that Fabre in violating section 16 Second of the

1916 Act is guilty of competitive methods creating conditions un

faVOlable to shipping in the foreign trade and recommended issuance
of rules under section 19 of the 1920 Act in order to meet such condi
tions Those recommendations were as follows

1 Fabre should be required to file a statement of cargoes car

ried in each vessel together with the rates being charged
stating whether prepaid or collect and the names of the ship
per and consignee interested in each shipment

2 The statement in 1 should include the information as to

when and in what amount the ocean freight is paid and the

name of the person or firm paying such ocean freight to the

carrIer

3 The statement in 1 and 2 should be certified and submitted

under oath accompanied by sworn statements to the effect

that no rebates concessions or departures from the stated

rates have been effected except as expressly set forth

4 The requirement that rates be filed by Fabre within ten 10

days after clearance from the last port of loading in the

United States

The examiner further recommended that the statement referred to

in recommendations 1 2 3 and 4 include 3 statement of all brokerage
01 commissions paid or payable by F bre in connection with each

shipment and to whom such payments have been or are to be made

While the examiner recommended that the rules issue under the

authority of section 19 of the 1920 Act Public Counsel proposed is

suance of an order calling for periodic reports under the authority

153 Proposed findings of fact 9 15 and 16 respectively
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of section 21 of the 1916 Act li4 such reports to conyey the same in

formation as required by the statement recommended by theexaminer

We consider section 21 machinery more adaptable to the problems
of this trade than section 19 of the 1920 Act and authorized as im

plicit in our November 4 1954 order of investigation Ve will there

fore require Fabre to prepare and file with us four quarterly reports
setting forth information relative to transactions in the Gulf Medi

terranean trade as outlined in our attached order and we will hold

this record open for a period of time appropriate for the completion
of filing and analysis of such reports

Although some hearsay evidence adduced by Fabre at the hearing
linked other carriers in the trade with malpractices and the current

instability in our judgment these carriers have had insufficient time
to defenci against such charges brought during the course of the hear

ing Further the extremely limited evidence adduced does not in

our opinion warrant requiring special reports by those carriers vVe

reserve the right however to require such reports by those carriers in

the future if deemed useful or necessary
At this time we will limit the filing of periodic section 21 reports

to Fabre The filing does not constitute a penalty against Fabre but

is required as a step toward fulfillment of our obligation fully to in

form ourselves 55 of conditions in this trade

Section 21 of the 1916 Act
That the board may require any common carrier by water or other person subject to this

Act or any officer receh er trustee lessee agent or employee thereof to file with it any

periodical or special report or any account record rate orcharge or any memorandum of

any facts and transactions appertaining to the business of such carrier or other person

l ubject to this Act Such report account record rate charge or memorandum shall be

nnder oath whenever the board so requires and shall be furnished in the form and within

the time prescribed by the board Whoever fails to file any report account record rate

charge or memorl1lIdnm as required by this section shall forfeit to the United States the

Bum of 100 for erc ilday of such default

Vhoever willfullJ falsifies dcstroys mutilates oralters any such report account record

rate charge or memorandum or willfully files a false report account record rate charge

or memorandum shall be guilty of a misdemeanor and subject upon conviction to a filne

of not more than 1 000 or imprisonment for not more than one year or to both such fine

and imprisonment
65 Federal Oomm nv Broadcasting 00 1940 309 U S 134



APPENDIX A

MEMBERS OF THE GULFjMEDITERRANEAN
PORTS CONFERENCE

Alexandria Navigation Co S A E Societe 1isr de Navigation
faritime S A E Fissel schiffahrt G m b H Britain S S Co Ltd

American Mideast Line Jooint Service Bloomfield Steamship Co

N V Stoomvaart Maatschappij Nederland Koninklijke Rotter

damsche Lloyd N V N V Nederlandsch Amerikaansche Stoom

vaart Maatschappij Holland Amerika Lijn The Ocean Steam Ship
Co Ltd The China Mutual Steam Navigation Co Ltd Neder

landsche Stoomvaart faatschappij Oceaan N V Blue Funnel

Line Jaya New York Line Joint Service Compagnie de Navigation
Cypriel1 Fabre Fabre Line Compagnie Generale Transatlantique

French Line Compania 1aritima del Nervion Dampskibsak
tieselskabet Alaska Aktieselskabet Atlas Dampskibsaktieselskapet
Idaho Skipsaksjeselskapet Hilda Knudsen Skipsaksjeselskapet
Samuel Bakke Concordia Line Joint Service Dampskibsselskabet
Torm AjS Torm Lines Stockholms Rederiaktiebolag Svea

Rederiaktiebolaget Fredrika Eckert Steamship Corp Eckert Line
Joint Service Ellerman Lines Limited Ellerman Bucknall

Steamship Co Limited Hall Line Limited The City Line L ted
Ellerman and Bucknall Associated Lines Joint Service Skibsak

tieselskapet Varild Skibsaktieselskapet l1arina Aktieselskabet Glit
tre Dampskibsinteressentskabet Garonne Skibsaktieselskapet Sang
stad Skibsaktieselskapet Solstad Skibsaktieselskapet Siljestad
Dampskibsaktieselskabet International Skibsaktieselskapet Good
will Skibsaktieselskapet Mandeville Fern Ville Mediterranean
Lines Joint Service Hellenic Lines Ltd Skibsaktieselskapet Ari

zona Skibsaktieselskapet Astrea Skibsaktieselskapet Aruba Skib
saktieselskapet Noruega Skibsaktieselskapet Abaco AjS Atlantica

Hf6egh Lines Joint Service Israel America Line Ltd M Dizeng
off Co Shipping 1949 Ltd Isthmian Steamship Co lhedivial
fail Line S A E Stockard Steamship Corp Atlantic Ocean

Transport Corp North American Termina Corp Levant Line
Joint Service Lykes Bros Steamship Co Inc N avigazione Alta
Italia Societa per Azioni Creole Line Prudential Steamship
Corp Sidarma Societa Italiana di Armamento Sidarma Line

States Marine Corp States l1arine Corp of Delaware States Ma
rine Lines Joint Service Waterman Steamship Corp
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ORDEH

At a Session of the FEDERAL 1ARITI IE BOARD held at its
office in vVashington D C on the 18th day ofAugust A D 1955

No 768

ALLEGED PRACTICES OF COMPAGNIE DE NAVIGATION CYPRIEN FABRE
FABRE LINE AND OF GULF MEDITERRANEAN PORTS CONFERENCE

The Boai d on the date hereof having made and entered of record
its report in this proceeding which report is hereby referred to and
made a part hereof
It is orde1ed That Compagnie de Navigation Cyprien Fabre

Fabre Line file in the office of the Secretary Federal NIaritime
Board statements setting forth

1 Amount and commodity involved in each shipment carried in
berth service from Gulf ports to ports in Spajn Mediter
ranean France and Italy

2 The rate charged as to each shipment
3 The names of shipper and consignee and notify party if

any in connection with each shipment
4 liethod of payment of ocean freight as between prepaid 01

collect in connection with each shipment
5 The time of payment of ocean freight and the name of the

person or firm paying such freight in connection with each

shipment
6 The terms governing the extensIOIl of credit where credit is

extended in connection with the payment of ocean freight
in connection with each shipment

7 A certification under oath by a responsible official of Com
pagnie de Navigation Cyprien Fabre Fa Lre Line that the
information submitted in response to items 1 through 6

above is true and correct and that no rebates eOllcessions

or departures from the stated rates have been 01 will be
etfected except as expressly set forth in snch statements and

It is fu the1 orde1ed That such statements he filed quarterly the
first group to be filed all the first day of OdoLer I 1nd covering
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all sailings between June 1 1955 and September 1 1955 and three
more to be filed on January 1 1956 April 1 1956 and July 1 1956

respectively for the periods September 1 1955 to December 1 1955
December 1 1955 to March 1 1956 and March 1 1956 to June 1 1956

respectively and

It is furthe1 o1 de1 ed That within 10 days after clearance from the
last port of loading in the United States Compagnie de Navigation
Cyprien Fabre Fabre Line file in the office of the Secretary Federal
Maritime Board a schedule of the rates held out to the public in con

nection with each sailing and
It is furthe1 o1 dered That this record be held open until further

order of the Board pending filing and analysis of the above reports
By THE BOARD

SEAL Sgd

4 F M B

GEO A VHjHMANN

Assistant Secretary
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MARITIME ADMINISTRATION

No 8 66

CAPITAL NECESSARILY EMPLOYEoGENERAL ORDER 71

Submitted JuZy 11 1951 Decided Sept ber 11 195

Walter E Maloney for American Merchant Marine Institute
Oarlton O Lewis Donald D Geary and Robert E Kline Jr for Far
rell Lines Inc Kenneth Gardner for American Export Lines Inc
ROOner ZitoKomitner8 Fort for New York and Cuba Mail Steam
ship Co

Francis T Greene General Counsel Maritime Administration and
chairman of special staff committee for the Board and Administrator

REPORT OF THE BOARD ANDMARITIME ADMINISTRATOR

I INTRODUCTION

By THE BOARD ANDMARITIME ADMINISTRATOR
This is a report upon the reconsideration of the definition of Capi

tal Necessarily Employed as promulgated by the former United
States Maritime Commission the Commission and upon the date
when such definition should and legally can become effective with re

spect to operators holding operating differential subsidy contracts
under the Merchant Marine Act 1936 as amended the Act A
staff committee submitted its recommendations as hereinafter set
forth and thereafter oral argument washeard on July 11 1951 With

these recommendations we generally agree
The essence of the problem is whether as a matter of law and

policy we should amend the definition of Capital Necessarily Em

ployed in General Order 71 and take comparable steps with respect
to the Extended Operating Differential Subsidy Agreements here
tofore executed and or amend the effective date thereof so as to make
the definition uniformly effective as to all subsidized operators as of
their resumption ofpostwar subsidized operations
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rfJh

The definition of Capital Neeessarily Employed embodied in GeD
eral Order 71 promulgated December 21 1949 is now applicable
from and after the termination of the rooapture period which was

currenton December 311946 The respective recapture periods ter
minated fpr the several operators on various dates between December
31 1947 and December 31 1950 The fact that the CommiSsion did
not make this definition uniformly applicable to the commenCeme t
of postwar subsidized operations on January 1 1947 was criticized
in the Comptroller Generals Audit Report for the fiscal years 1948
and 1949 House Doe No 465 81st Cong 2d Sess p 14 and in th
Sixth Intermediate Report of the House Committee on Expendf
tures in the Executive Departments IL R Rep No 2104 8Ist Cong
2d Sess p 11 on the ground that tne effeetive date of the
revised definitioIi creates inequities and unjustifiably increases the
financial burden on the Government This review has been made
pursuant to the House Committee s Recommendation No 2 to the

Commission at p 31 of H R Rep No 21M

4 R3 vfJ t StatUtfY171 P1l

Under the recapture provisions of section 606 5 of the Ac ch
operating differential subsidy contract mUst provide that at the end of
any ten year recapture period the operatQr shall pay back one hal
of the net profits on subsidized vessels in excess of

10 per centum per annum upon the contractor s capital investment necess rijY
employed in the operation of the subsidized vesseil services routes and lines

Under section 607 d

The Commission shall adopt and prescribe rules and regulations for the ad
ministration of the reserve funds contemplated by this section and shall in

elude therein a definition of the term capital necessarily employed in the

business as such terms areemployed inthi section

In additionto determining the amount of subsidyrecapture capital
necessarily employed affects the payment of dividends nder section
607 a mandatory deposits in the Capital Reserve Funds under sec

tion 607 b as well as mandatory deposits and retentions in the

Special Reserve Fund under section 607 c The definition of the

term therefore controls not only the mount of recapture it has also

a profound effect upon the entire fabric of the financial policies
actions and condition of thesubsidized lines

B Summary of ActionUnderSectwn607 d by the Oommission

1 General Order 31 This order promulgated June 11 1940 pre
scribed a definition roughly equivalent to net worth that is the excess
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of assets over liabilities It included as capital the balances i the
Capital Reserve Fund required by section 607 b to finance the pur

chase of new and r placement vessels and in the Special Reserve Fund

required by section 601 c to cover current and future losSes and to

assure payment of subsidy recapture This definition was substan

tially the same as the one contained in the operating differential sub

sidy contracts entered into shortly after the Act became effective

When this definition was written ip to the contracts in 1937 and 1938

the subsidized lines in general had no more than capjtal barely
adequate for the needs of their subsidized operations See Table

XVIII E S Rep No 2494 8Ist Cong 2d Sess p 273 H R Rep
No 2168 75th Cong 3d S ss p 8

2 Plopo8ed Supplement 13 to GeneraOraer 31 As early as 1941

the situation arising out of the large earnings of the subsidized op

erators in 1939 1940 and 1941 led the then Director of Finance to

recommend modification in order that the pyramiding of earningsp
particularly in the Special Reserve Funds should not have the effect

of nullifying therecaptu lliibility of the operators by theinclusion
in capital necessarily employed of assets lor which there was no

foreseeable need The Commission agreed in principle that General

Order 31 should be modified and so instructed the Division of Fi
nancebut the outbreak of the war and the suspension of subsidized

operations led to postponement of working out a solution until after

hostilities ceased From 1946 until November 30 1948 the staff after

numerous c mferences with th industry d veloped a revised defiijition
as Proposed Supplement 2 to General O der 31 This proposal waS

not concurred in by the industry and as stated below wasnot adopted
Supplement 2 see Appendix A for comparative analysis of Supple
ment 2 to General Order 31 General Order 71 and a proposed defini

tiQn dated January 14 1949 provided in essence for the inclusi n of

all balances in the Capital Reserve Fund on account of outstanding
mortgage indebtedness on subsidized vessels Although balances in

the Special Reserve Fund werenot generally included Supplement 2

to General Order 31 permitted their inclusion to the extent that they
might be transferred to the Capital Reserve Fund for the purpose of

paying off mortgages on subsidized vessels or to meet commitments
for new vessels These items were of course in addition to undis

puted items such as ship equities reserves for depreciation the amount

of equired 25 percent down payments for vessel acquisitions limited

working capital etc The Supplement 2 definition was to have become

effective as to all operators as Soon as they should resume subsidized
service
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These provisions for including cash in the Capital Reserve Fund to

the extent of ship mortgages and ship commitments constituted at least

partial recognition of the abnormal capital asset position of the

shipping industry immediately following World War II The crux

of the problem with which we are faced lies in the fact that as of

January 1 1941 the operators were abnormally long of cash due

primarily to 194041 earnings the requisitioning of ships and the

receipt of insurance covering vessels lost during the war On the

other hand they were abnormally short of ships due to war losses

n requisitining juxtaposed with the postwar increase in shipping
reqtdrements Thus as of January 1 1947 the twelve subsidized
operators own d a total of only 155 ships including those in non

subsidized services and held about 65 000 000 in tneir CapItal Reserve
Funds

Duri g the ensuing three years it appears that these lines acquired
apP oximately 100 ships the equity of which r pr ted about

100000 000 of capital tranSlated into physical assets during th s

period See Appendix B The operatorS urge that the bitJances
in thAir Capital Reserve Funds as ofJanuary 1 1947 or at least the

major portion thereof which were in fct used to increase physical
capital assets to be used in subsidized operations as soon as they could

be acquired were both in fact and law neceSsarily employed in the

business on January 1 1941 while emporarily awaiting such use

The most significant aspect of Supplement 2 to General Order 31
is the fact that it would have included cash balances in the Capital
Reserve Fu ds on account o tle total mortgage in4ebtednes of ap
iroxim tely 78 000 000 as ofJanuary 1 1941 see Appendix B the

proposed eflecHve date of this defin tion Similarly under Supple
ment 2 increases in ensuing ye alS in ortga indebtedness for sub

sidized vessels would also have been inCluded in capital necessarily
employed to the extent of deposits in the Capital Reserve F ds

On
November
30 1948 the Com sion app rently because of the

operators o jections to any substantial departure from t old n t
worth definition disapproved the Supplement 2 definition and di
rooted submittal of a new propo ed definition This new definition

was submitted on January 14 1949 On January 28 1949 the Com
mission considered the January 14 1 49 variation of the Stipplement
2 definition took no action on it and referred the whole problem to
one of its members for the purpose of drafting a new definition

3 TlJe General Order 71 DefVnition 7The pr6posed de nition so

developed the progenitor of teneral Order 71 was submitted to the

industry for comment in the fall of 19
49This definition did not

spooIfy an effective ti te but left a blank laCe for inSertion of the
4 F M B H A
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date The industry urged among other things that the effective date

should befixed at anuary 1 1950

The principal eff t fthe propo d definition see Appendix A
wasto exclu eall aSse except ship equities networking capital equal
to voy e expenses net equity in other physical assets employed on

subsidized service fun ed depreciation on subsidized vessels and an

amount equal to the 25 percent down payment on new subsidized
vessels under executed purchase contracts The amount in the Special
Reserve Fund equal to 5 percent of capital necessarily employed
the retention of which is mandatory under section 607 c could

also be included No provision wasmade for the inclusion of Capital
Reserve Funds obligated under ship mortgages or otherwise awaiting
expenditure for new or replacement vessels

Although staff negotiations with the industry had been proceeding
on the assumption that any revision of General Order 31 was to be

effective as of the postwar resumption of subsidized operations the

industry objected to the staff suggestion that the proposed definition
should be made applicable as of the date when subsidized operations
were resumed The operators emphasized that the definition failed to

take into account the abnormal situation prevailing at the end of the

war when subsidized operations were resumed in that the operators
then held mo e cash than would no mally be required which during
1947 and the next year or so was in fact converted into ships for the

subsidized services The delay in the expenditure of these funds for

physical assets did not result wholly from delay by the operators but

wasdue at least in part to the exigencies of the transition to peacetime
operations the burden on the Commission of administering the Ship
Sales Act program and the normal time required to process purchase
applications under that Act including preparation of legal documents

8Jld the repair and reconversion of the vessels for delivery prior to

operation
It is quite clear that during the 1949 discussions the operators

would have consented to an effective date of January 1 1947 provided
the definition gave credit for the amount of money on hand on that
date which as soon as reasonably possible was converted into vessels

for operation in the subsidized services The industry then suggested
October 17 1 49

If it becomes necessary to make thenew definition retroactive then the funds

actually used for fieet replacement or acquisition of vessels for operation on

subsidized routes between January 1 1947 and December 31 1949 should be

included as capital necessarily employed from the first of January 1947 onward

The industry on this point emphasized that inclusion was sought
only for funds actually used not funds that might have been used or
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could have been used in the purchase of physical assets during 19477
Jl948 and 1949 On December 21 1949 the Commission adopted
the Commissioner s proposed definition as General Order 71 the effec
tiveness ofwhich as to each operator wasto commence at the termina
tion of the recapture period which was current on December 31 1946

This definition has remained in effect to the present time

The feature ofGeneral Order 71 which provided for the postpone
ment of the effectivedate to theend of each operator s recapture period
current in 1946 represented apartial recognition fthe long cash

short ships problem7 for in most cases this permitted the net worth
definition of General Order 31 to apply during the period of much

of the ship acquisitions Accordingly in the resumption addenda

I8xecuted by the Commission with seven lines herein Clilled contract

g lines there was included Article 11 29 to provide for the deferred

effective dates of the General Order 71 definition in line with that

order reading as follows

b capital necessarily employed in the business and capital investment
necessarily employed in the operation of the subsidized vessel s service s

route 8 and line s shall with respect to all annual or other accounting periods
which terminated concurrently with or prior to the termination of the recapture
period which was current on December 31 1946 be determined as provided in

the applicable rules and regulations as adopted and prescribed by the Commis
sion i its General Order No 81 as amended eaclusive however 01 the pro
Visions 01 General Orderll Italics added

The material dates affecting these seven contracting lines are as

follows

Date of Actual date of Effective
Operator I resumption execution of date of

addenda G 0 71

Grace Jan 1 1947 Dec 29 1949 Jan 1 1948
American MatI u

do
Jan 3 1950 Jan 1 1951

FarreU u u do Jan 5 1950 Jan 1 1960

Lykes doh h Dec 29 1949 Jan 1 1948

Seas
u uu u u do Jan 6 1950 Oct 111 1948

MississlppL u hO u nu u u u u

do
r 5 1950 Jan 1 1948

U S Lines North Atlantic and American Pioneer Llne n Jan 1 1948 ay 1 1950 Do 2

I There are two additional contracts namely with United States Lines Co covering the S S America

and with Pac11lc Argentine BrazULine butthese donot present an Issue In thepresent case as theyare new

contracts made after January 1 1947 Moore McCormack also executed 8resumption addendum effective
as of January I 1947 on March 8 1951 In accordancewith Its prior agreementwith theCommission this
addendum as explained below excludes appl1cation of the General Order 71 defin1t1on to the earl1er recap
tUre period American Export Linesand New York and CubaMaU Steamship Co haveexecuted resump
tlon addenda on June 6 and August 16 195respectively Oceanlo executed resumption addendum on

September 28 1951 andAmerican President Lines on October 5 1951 However since these fourlines bad
no prior contract rights to nonappl1catlonof General Order 711 their addenda provide 0 0 0 the Operator
agrees to accept any changes by the United States In the dennlt10n of theterm Oapltal NeoessarUy Em
ployed In theBusiness as set forth fu General Order 71 of the Oommlsslon Including without limitation ot
theforegoing changeswithrespect to the effective date of said definition

aUnited States Lines has two operating subsidy contracts The 1946 recapture period for the North
Atlantic line terminated Dec 31 1947 and for theAmerican PioneerLine Dec 31 1949 In addition anew

contract covering the America effective as of August 2 1948 to which General Order 71 was appl1cable
ab Initio was entered Into on Jan 13 1951
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C Orlticiirms Of Oommusion Action in Deferring Etfecti1J ss of
Generril Order 71 Until ooml1U3ncement of New Recapture Period

H R Rep No 2104 81st Cong 2d Sess p 11 dated y 18

1950 st

The new definition was to have been effective after the war However

it was made effe tive at the expiration of each operator s 10year term rhis

has the effect of giving operators whose 10year term runs beyond January 1

1947 the advantage of figuring into their capital necessarily employed the

special reserve funds enhanced greatly by the profits of the war years Such

an application of the revised definition is more costly to the GoverrimEmt than

would have been thecase had the revised definition been made applicable as of

the date of reinstatement of the operating subsidy program January 1 i947
Your subcommittee believes the Commission unnecessarily delayed revising the

definition and further we believe the effective date of the revised definition as

determined by the Commission creates inequities and unjustifiably increases

thefinancial burden on the Government

The General Accounting Office has informally advised the Maritime

Administration that

We believe the revised dellD ion should be made effective for all operators alt

of January 1 1947 as the Commission had originally determined

Itshould be noted that no question has been raised s to the legality
of the Commission s action The criticism is addressed only to its

soundness as a matter ofpolicy Hearings on Audit Report Before

Subcommittee of the ap se Committee on Expenditures in the Execu
tive Departments Slst Cong 2d Sess p 219

Solution ofthe underlying problems under review involved research

iato basic legal and policy issues as well as into the circumstances

surrounding the Commission s action

U SUMMARY OF STAFF ACTION AND RECOMMENDATIONS

As a result of the reports 9f the House Committee and General

Accounting Office supra the matter w s referred to the staif com

mittee already mentioned A series of meetings with industry fol

lowed During the course of these eetings industry repeated i

opposition not only to any roll back of General Order 71 but also

to the retroactive application of any amended definition even though
th amendment might give effect to ship investments during the

postwar Period Thereafter t e committee formally sug te4
industry an amendment to the definition so as to include n Capital
Necess rily Empioyed amounts actually disbursed from the Capital
Reserve Fund between January 1 1947 and December ai 1949 for

the acquisition or improvement of vessels for subsidized operation
4 F M B M A
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The committee asked whether the operators with executed resumption
addenda would voluntarily agree to the amendment ofArticle 11 29

of their respective resumption addenda so as to permit
the application of such an amendment to the General Order 71 defi
nition On March 12 1951 the industry replied that the contracting
operators relying on their legal rights have unanimously de

cided that tbey will not voluntarily agree to the amendment

of their respective resumption addenda as had been suggested
On June 1 1951 the staff committee submitted to us its rec6m

Inendation as follows

1 That General Order 71 set forth in Section 2915 of Part 291 Det1nition

of Capital Necessarily Employed in the Business Subchapter C Regulations
Affecting SUbsidized Vessels and Operators Chapter II Title 46 Code of

Federal Regulations be amended as follows

a By stri ing the period at the end of paragraph 8 Oertain Deposit8
in the Oaptial Reserve Fund 8nd adding the following

and Provided further that for the period between December 31 1946

and the termination of the recapture period which was current on December
31 1946 only there shall be included in capital necessariiy employed in the

business amounts excluding mortgage payments actually disbursed from

the Capital Reserve Fund or from o ther funds to theextent that the Adminis

trator determines that such disbursements from other funds would have been
p yable or reimbursable from the Capital Reserve Fund upon proper application
between January 1 1947 and December 31 1949 for the purchase or recon

struction Oncluding capitalizable expenditures for reconditioning betterment

and improvement of a vessel or vessels required to be operated in the sub

sidized services routes or ILnes under the provis ons of the respective operating
differential subsidy agreements apd all addenda thereto to the extent that
such amounts are not otherwise so includable under the provisions of this

Order and Provided further that in not event shall there be so included any
flmds prior to the date of the availability thereof in the Capital Reserve Fpnd
for such use

b By striking paragraph g in its entirety and substituting therefor the
fOllowing

g Effective date The effective date of this section 291 5 as amended shall

be as follows

1 The day next following the termlnation of the recapture period which

WRS current on December 31 1946 with resepct to an operating ditferential

subsidy reslimption addendum executed prior to May 1 1951

2 January 1 1947 with respect to an operating differential subsidy resump

tion addendum executed after April 30 1951 and
3 the effective d te of the contract with respect to an operating differential

subsidy contract executed after December 31 1946
2 That as to tle four contracting operators which are not in a 100 percent

recapture position American Mail Farrell Grace and U S Lines the Office

of Subsidy and Government Aid be directed to negotiate forthwith with each of

these companies individually with a view to obtaining its acceptance to a roll

Jackof GeJleral Order 71 as proposed to be amended under 1 above
4 F M B M A
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3 That the Administrator direct an immediate review of Gen r l Order 71

by the staff with recommendations for any desirable revisions to be submitted
within 90 days such revisions to become effective January1 1952

III DISCUSSION OF RECO lfENDATIONS

A The Contract Riglltof Operators Who Had Eweouted Reswrnption
Addenda or With Wkom the OommUJsion Had Made Agreements 1

Under the Act the provisions of an operating differential s bsidy
contract are not subject to unilateral modification by either party ex

cept as the contract expressly provides for unilateral action by one

or th other party with respect to particular matters The 20 year

subsidy contracts authorized by section 603 a of the Act are con

tracts in the ordinary legal sense The mutual obligations of both
the Government and the operators are contai ed in sectiQns 603 b h
606 and 607 SectIon 607 provides remedies for default on or can

cellation of subsidy contracts by the Government To use the lan

guage of a House Committee report subsidy contracts are

II designed to protect investors in shipping companies against changes in

policy by the Government resulting in possible cancellations of thecontracts or

withdrawals of the subsidies where there has been no default on thepart of the

contractor H RRep No 2168 75th Cong 3d Sess p 23

In the light of the language of the sections cited above and the

legislative history of the Act it js clear that subsidy contracts have

and were intended by Congress to have all the attributes ol allY

commercial contract See H R Rep No 1277 74th Cong 1st Sess

p 22 A retroactive application unilaterally by the Board of the

General Order 71 definition to the contracting operators in violation

of Article 11 29 of their resumption addenda would constitute not

only a breach ofcontract by the Government but also action in viola

tion of the express Congressional intent that holders of operating
sub idy contracts should thereby obtain a fait measure of stability
in the governmental policy as embodied in such contracts See H R

In addition to the seven contracting lines listed at the end of paragraph B 3 above

who had executed with the Commission the resumption addendum including Article I1 29

quoted above MooreMcCormack Lines Inc by letter of February 10 1950 was advised

of the Commission s action with respect fo its resumption of subsidized operation This

letter provided for inclusion in the resumption agreement of Article 11 29 which excludes

application of the General Order 71 definition until the termination of the recapture period
which was current on December 31 1946 Moore McCormack formally accepted the Com

mission s offer of February 10 by endorsing its acceptance thereon under date of February

27 1950
This written offer and acceptance in our opinion constituted an informal but none tbe

less binding contract by the Commission to give and by MOQre McCormack to accept

among other provisions Article I1 29 Moore McCormack therefore stood on the same

legal footing as the other seven contracting lines Accordingly on the company s in

81stenc and in recognition of this pre es isting contract right the Board included Article

11 29 in the resumption addendum with Moore McCormack executed on March 8 1951
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Rep No 2168 75th Cong 3lSess p 8 S Rep 1618 75th Uong
3d Sess p 3

Accordingly we find that we are not free to impose either the orig
inal or an amended General Order 71 definition upon the contracting
lines prior to the end of their recapture periods which were current
on December 31 1946

B The Situation of the Noncontracting Operators
As to the four noncontracting operators we are free to exercise

policy judgment untrammeled by contractual commitments Under
the authority co ferred by section 607 d there is both the power and

the duty to amend the definition of Capital Necessarily Employed to
whatever extent may benecessary to promote the policies and purposes
of the Act
It shouid be noted that when all the operators resumed subsidized

operations in 1947 they did so subject to the Commission s discretion

as to the making of the various tatutory findings prerequisite to pay
ment of bsidy There were then no contractual commitments on

either side as to the applicability or nonapplicability of any new Gen

eral Order 71 definition of Capital Necessarily Employed in respect
ofany recapture p riod

1 The present General Order 71 definition The present definition

if retroactively applied to January 1 1947 would not give proper effect

to the then need of the operators for cash with which to finance the

replacement and purchase of ships and other capital assets for use in

subsidized services However prospectively applied the present defi

nition is not subject to this objection because the operator can secure

the inclusion of funds necessary for the purchase and co struction of

ships either by paying cash for them or in the case of new construc

tion deemed by the Board to be necessary or desirable for the sub
sidized service by making the earmarked deposits for a construction

program in accorda ce with section 2915 c 8 ofGeneral Order 1

2 A new definition and a recognition of postwar abnormalities

A definition of Capital Necessarily Employed if it is to be retroac

tiveJy applied must take account of the previously existing situation
and should include cash needed for planned replacement moderniza

tion and new vessel acquisitions Looked at from hindsight the best

standard of need is turnished by what the operators actually did with
this cash during the immediately ensuing years A definition proper
for retroactive application should provide that funds in the Capital

IIThe Senate Committee states a subsidy contract based on the act is complete in itself
and once consummated after negotiation at arms length should not be amplified by addi

tional strings and conditions not contemplated in the basic subsidy lato Italics added
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Reserve und on J nuary 1 1947 which were actually used betweeli
194 49 for fleet replacement or acquisition of vessels for operation on
subsidized routes should be included as Capital Necessarily Em

ployed during the unexpired term of the recapture period current on
December 31 1946 An equitable retroactive application of a defini
tion could have been accomplished in several ways AprIncipal prob
1em would have been the spread of time allowed for conversion of

capital funds to physical assets The time spread cOllld reasonably
have been one two or even three years Where to draw the cutoff line
is ofcourse aq estion ofadministrative judgment Bearingin mind
that the purpose of the 193 amendment changing the 5 year recapture
period to a lO year period was in order to provicle a measure of finan
cial stability over the lo year average business cycle in the shipping
industry S Rep No 1618 75th Cong 3d Sess p 14 H R Rep No
2168 75 h Cong 3dSess p 22 the inclusion could be ex nded o ly
until the end of the recapture period current on DeCember 31 1946
ThIs ow ver would have the disadvantage of creating inequalities
between operators depending upon thehappenstance of when their re

spective recapture periods terminated Such ineqqalities are inherent
in the effective pate provision 9f the present Gelleral Order 71 A

moqification of that order permitting the incl sion in Capital Neces

sadly Employed of funds actually used for 6eet replacement between
January I 1947 apd Decembe 31 1949 accords with the period of

major ship acquisition It is also the period which the industry as

stated above considered fair and representative The modifie40rder
which the committee has recommended and which we now g nerally
approve therefore draw the line at December 31 1949 For the non

contracting operators to which the Ipodified order is applicable tper
mlts the inciusion in Capital Necessarily Employed of amounts ac

tually disbursed from the Capital Reserve Fundor other funds for the

purchase or reconstruction including reconditioning betterme t and

improvement of subsidized vessels to the extent that the amount of
such disbursements are not otherwise included in capital Of coUrse
IIo depqsit in the Re erv Fund can be included in Capital Necessarily
Employed by virtue of this amendment prior to the date that such

deposit first bec me available for such use Furthermore as stated
above the mendment by its terms would permit such inclusion only
for the remainder of the recapture period which was urrent at the

end of 194

By avoiding the broad inclusions of the General Order 31 def41itions
on the one hand and on the other the exclusions of the present Gen
eral Order 71 which if retroactively applied would be drastic to
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the opposite extreme reasonable recognition is given to the postwar
shortage of ships for subsidized services and the real need of the

operators at that time to hold cash with which to replace lost ships
and acquire additional ships for the needs of our foreign commerce

3 No legal objeotion to retroaotive feature of proposed amendlJJUnt

to General Order 71 Industry objects to the proposed new definition

of Capital Necessarily Employed as submitted by the committee on

the ground that it constitutes rule making W 4 q he limitation of

section 4 c fthe Administrative ProGed re Act and because of its

retroactive feature is prQhibited by this seCtion even if its application
is limitel o the noncontracting operatOrs In our view this obJection
findustry is not supported either by the s ction of the Administrative

Propedure A trelied on or by generallaw particularly since the pro

posed ru will not be appli d to operatOrs with definite contr ct

rights The section of the AdministrativePrbcedure Act relied on in

opposition to the prpo ed 1111e is by the op ning language of section

4 ofthat act expressly inapplicable
to the extent that there is involvedany matter relating to 0 gi i1tB

Qeneftts or contra ts

In our opinion subsidy contracts are clearly within this exception
We believe the exception is intended to cover the Government fully in

its proprietary capacity The Attorney General s Manual on the

Administrative Procedure Act expressly states on page 27 that

Rule making with res t to 8ub8idy progrdmsiB exempted from section 4

Italics added

Asile from theAdmiiiistrativ Procedure Act it is settled that there
is n0 prohibition against the promulgation of retrospective rules pro
vided they are within the promulgating authority of the Federal
agency concerned See Addison v Holly Hill 00 32 U S 67

20 622 As already stated section 607 d of the Act expres ly
requires the promulgation of a definition of Capital Necessarily
Eniployed The new rule recognizes the contr ct rights of those
eight contacting operators who prior to May 1 1951 executed re

sumption addenda and is applicable only to those four noncontract

iilg operators whose resurnptionaddend d ted subsequent tQ May 1

1951 expressly gave the Board a free hand in the matter ofpro uigat
fug a new definition of Capital Neces rily Employed including a

Dew effective date

4 PoUqy oonsidera ion1lnilormity of treat11ient We are con

scious of the desirability of equal treatmeJlt of both contragtiIig and

noncontracting operators That w are barred by contractual obli
gations from applying uniformly a definition which w believe to be
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sound does not justify in our opinion the granting to the noncon

tracting operators a definition which we wOIld not have favored were

we in the original proceeding Considerations favoring a sound rule

outweigh the considerations of uniformity when uniformity carries

with it the extension of a rule which in our opinion does not rep
resent a reasonable soiution of the problems faced in 1946

IV DECISION

After considering all the aspects of this problem and the views of

boththe staff and the industry our over all decision is that the present
General Order 71 definition may not be retroactively applied to any
of the contracting operators but that an amended definition should
be applied to the noncontracting operators

While the substance of the present definition may not be unsound
for pro8pective application because the temporary abnormal situa
tion of long cash short ships it is this situation which in our judg
ment makes unwise retroactive application For the reasons al

ready indicated our general conclusions are summarized as follows

a Article 11 29 of the resumption addendum gives valid and

binding contract rights to those operators who executed it or with

whom the Commission agreed to execute it the contracting oper
ators

b As a matter of policy the General Order 71 definition as is
should not now be rolled back to January 1 1947 nor retroactively
applied to the noncontracting operators for the remainder of their re

capture periods which were current on December 31 1946

c An amended definitio which meets the objections already in

dicated to retroactive application of the present General Order 71

definition should be applied to the noncontracting operators as of

January 1 1947
The Maritime Administl ator who as Chairman of the Board par

ticipates in this report has this day adopted a new order desig
nated as General Order 71 Amendment 1 to carry out the foregoing
decision which is in the form recommended by the committee with

minor clarifying amendments
The committee recommendation for further negotiations with the

contracting operators with the view of obtaining their acceptance to

a rollback of General Order 71 with proposed amendments to

January 1 1947 is in our judgment inappropriate and in this detail

we disagree with the recommendation As already pointed out all

the contracting operators hav been urged to agree voluntarily to such

a rollback and have decliJled relying on theicontractual rights
We think as to them the issue s closed and should not be reopened
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The staff considers that the presentdefinition can be improved upon
in various aspects and the third recommendation of the committee
is that the staff prepare within 90 days after the date of the report a

proposed revised definition of Capital Necessarily Employed such
revision to become effective on January 1 1952 We concur in the
substance of this recommendation The Administrator will issue

appropriate instructions as to time limit and effectivb date

4 F M B M A
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TITLE 46 SHIPPING

CHAPTER II FEDERAL MARITIME BOARD

MARITIME ADMINISTRATION
DEPARTMENT OF COMMERCE

SUBCHAPTER C REGULATIONS AFFECTING SUBSIDIZED VESSELS AND

OPERATORS

Part 291 Definition ofCapital Necessarily Employed in the Business

General Order 71 Amendment 1

General Order 71 Section 2915 Definition of Oapital Neces8arily
Employed in t Busines8 published in the Federal Register issue of
December 31 1949 14 F R 7936 46 C F R 2915 be and the same

hereby is amended as follows

1 By triking the period at the end of subparagraph 8 Oertain

Deposits in the Oapital Reserve F1vnd ofparagraph c Miscellaneous
Items and adding the following

and provided further that for the period between December 31 1946 and
the termination o f the recapture perio d which was current on December 31 1946
o nly there shall be included in capital necessarily employed in the business
amounts excluding mortage payments actually disbursed from the Capital
Reserve Fund 01 from other funds to the extent that the Administrator deter

mines that such disbursements from other funds Would have been payable 0 1

reimbursable from the Capital Reserve Fund uPon proper application between

January 1 1947 and December 31 1949 for the purChase 01 reconstruction

including capitali7 able expenditures for reconditioning betterment and im

pro vement of a vessel 01 vessels required to be operated in the subsidized

services routes 01 lines under the provisions o f therespective operating differ

ential subSidy agreements anel all addenda thereto to the extent that such

amounts are not o therwise so includable under the provisions o f this Order

and Provided further that in no event shall there be so included any funds

prior to the date of the availability thereo f fo r such use

2 By striking paragraph g Effective Date in its entirety and sub

stituting therefor the following
g Effectitve Date The effective date of this section 291 5 as amended shall

be as follows

1 the day next following the termination o f the recapture perio d which

was current o n December 31 1946 with respect to an operating differential

subsidy resumption addendum executed prior to May 1 1951

2 January 1 1947 with respect to an operating differential subSidy re

sumption addendum executed after April 30 1951 and

3 the effective date of the contract with respect to an operating differential

subsidy contract executed after December 31 1946

Authority Sec 607 d 49 Stat 2005 as amended 46 u S C 1177

Dated September 17 1952

Sgd E L COCHRANE
MaritimeAdministrator
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No 723

CITY OF PORTLAND OREGON ACTING THROUGH ITS THE COMMISSION OF

PUBLIO DOCKs AND THE PORT OF SEATTLE
V

PACIFIC WESTBOUND CONFERENCE AMERICAN lIAWAIIAN STEAMSHIP
COMPANY ET AL

Submitted June 14 1955 Decided October4 1955

Article 4 of F M B Agreement No 57 Rule 2 of Pacific Westbound Conference

LocalFrei t Tariff No 1 V and specific port qualization practices there
nntler found to be uiljustly discriminatory and unfair to the ports of Seattle
and Portland within the meaning of section 15 of the Shipping Act 1916

and to be detrimental to the commerce of the United States as con

trary to the principles expressed in section 8 of the Merchant Marine Act
i920

Article 4 of F M B Agreement No 57 and Rule 2 of the Pacific Westbound

Conference Local Freight Tariff No 1 V disapproved insofar as they au

thorize practices found to be unjustly discriminatory between ports and

ordered to be mended

Thomas J White and Edward G Dobrin for complainants
John Hays for respondent Pacific Far East Line Inc

Joseph J Geary Allan E Oharles and Tom Killefer for other

respondents
Frank S Olay for Portland Freight Traffic Association J D Paul

for Seattle Traffic Association and Ernest Falk for Northwest Horti

cultural Council interveners

REPORT OF THE BOARD

By THE BOARD

This proceeding arises out of the complaint of the City of Port

land Oregon and the Port of Seattle filed July 22 1952 and amend

ment thereto filed November 30 1953 wherein complainants allege
that respondent Pacific Westbound Conference the conference

664 4 F M B
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and members thereof have violated sections 15 16 and 17 of the Ship
ping Act 1916 as amended the Act and have violated the prin
iples and policy of section 8 of the Merchant Marine ACt of 1920

the 1920 Act by virtue of the application of Rule 2 of the con

ference Local Freight Tariff No IV l Rule 2 A petition to

amend the complaint by an allegation of violation of operating dif

ferential subsidy contracts by respondent conference members Ameri

can President Lines Ltd APL Pacific Far East Line Inc

fPFEL and Pacific Transport Lines Inc PTL was denied

by the examiner as failing to present a controversy Under the Act

Rule 2 as originally adopted by the conference allowed an indi

vidual conference line to meet the competition of other member lines

througequalizing the cost to a shipper of shipping through any
Pacific coast port The difference between the shipper s cost of de

livery to ship s tackle at the nearest port and his cost of deliVery to

ship s tackle at another port served by the equalizing line could under

the rule be absorbed by that line Rille 2 was amended 2 effective
November 1 1952 to require equalizing conference lines to subinit

to the conference for approval all copies of paid inland transportation
bills in order to prevent overequalization on any shipment

Oomplainants allege that the practices under Rule 2 result in un

just discrimination against complainants and object to Rule 2 on the

grounds that the equalization practice thereunder is ulilawful since

a It permits the conference lines to attract traffic to Califor
nia ports from producing areas not geographically or naturally
tributary to these ports

b A large volume of traffic whi h would logically and nor

mally move through complainants ports is diverted to California

11lRttle No 2 Direct Loading Transhipment or EqualiZation Subject to Rules 3 4

and 5 rates are based on direct loading at loading ports or docks but the individual

Member Line Carrier may meet the competition of other Member Lines loading direct

at Terminal Ports orDocks either by transhipment orby equalization from point of origin

Except as may otherwise be agreed nothing herein shall be c nstrned to mean that

a Carrier may meet the competition of other Member Lines by equalizing between Terminal

Dockswithin aTerminal Port
4 Equalization is the absorption by the Carrier of the difference between Shipper s cost

of delivery to ship s tackle at Terminal Dock at nearest Conference Terminal Port and

the cost of delivery to ship s tackle at Terminal Dock and Port of equalizing line Confer

ence Terminal Portsand Docks are those named in Rule No 8
2 Rule 2 as amended by conference action taken in General Meeting 92 October 14 16

1852 provides
Equalization shall only be applicable on the basis of carload or truckload rates k

respective of quantity involved

Shippers must furnish carriers with copy of paid transportation bUl or certlfied copy

of paid transportationbill covering movement from point of origin

Prior to payment all equalization bills must be submitted to the conference forapproval
and for confirmation of applicable interior rates aDd or the amount of equalization

4 F M B
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ports resulting in the loss to complainants of revenue which

should accrue to them

c An equalization of n tural dis dvantage reSults through
anadjustment of respondents rates

d By diverting traffic originating in the Pacific Northwest

producing areas to the California ports complainants are de

prived of steamship service and frequ ent sailings by those lin6

serving complainants
e It permits unfair and unlawful competition among the

conference carriers

f It places an undue burden on commodities not subject to

equalization aIid further results in unnecessary and uneconomic

dissipation ofcarrierrevenues

g It results ill nullification and disruption of inland rates

and ambiguity in the conference tariff and

h lt permits shippers to obtain allowances or rebates in x

cess of actual inland transportation costs

The confereIloo urged that its equalization practice is not unlaw
ful defending the practice on the grounds that it

a affects only a small amount of cargo
b is of benefit to carriers in that it attracts traffic which

would not otherwise move via that carrier results in operating
economies by eliminating ports of call and enables them to meet

emergencies and operating difficulties and

c is of value to shippers by affording a wider range of load

ing and lischarging greater refrigerated space and more fre

quent sailings well as by permitting consolidation of ship
ments on one vessel and one ocean bill of lading

Hearings wereconducted during the perlod October 4 1954 through
October 8 1954 prior to which Portland Freight Traffic Association

and Seattle Traffic Association intervened in support of the com

plaint and Northwest Horticultural Council intervened in opposition
Thereafter the examiner issued a recommended decision finding and

concluding that the equalization system as a whole does not violate

sections 15 16 and 17 of the Act or the principles and policy of sec

tion 8 of the 1920 Act The finding wasmade with ut prejudice to

the correction of specific faults in relation to specific absorptions con

sidered by the examiner to be excessive or improper
Exceptions to the recommended decision were filed by the complain

ing ports and by PFEL and oral argument on the exceptions has

been heard

The primary evidentiary facts are the following
4 F M B
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1 The parties Complainants are municipal corporations repre

senting the port interests of Portland Oregon and Seattle Wash

respectively Both Portland and Seattle have excellent and extensive

termi al facilities including dry and cold storage with a book value

of several million dollars They are served by various railroads and

barge line and numerous motor truck and ocean steamship lines

In 1953 431 vessels sailed fro Puget Sound tp the Orient The

Puget Sound ports are over 1 000 miles clQser to the Orient than San

Francisco Ocean rates from all terminal ports are uniform 3

Th conference which operates under F M B Agreement No 57

the basic agreement originally approved by the Shipping Board

under section 15 of the Act on June 26 1923 is an association of the

individual respondent members engaged in common carrier trans

portation from United States Pacific coast ports to Japan Hong Kong
the Phillippine Islands nd other Oriental ports The conference is

divided into Northern and Southern Districts with offices in Seattle
and San Francisco respectively

Intervener Northwest Horticultural Council is a trade association

representing the principal Oregon and Washington tree fruit produc
ing iIdustries including t e HOQd River and Medford areas in Ore

gon and the Yakima and Wenatchee valleys in Washington
2 Territory tributafY to cOJnplainants Washington Oregon

Idaho and Montana comprise the territory in which the commodities
in issue are produced They are principally dairy products apples
newsprint and vegetables This rritory is naturally and geograph
ica ly tributary to complaining ports because of financial and economic

ties and the fact that inland freight rates from this territory are

favorable to such ports For instance the truck rate on apples from

Wenatchee Washington to Seattle 155 miles is 35 cents per 100

pounds whereas to San Francisco 1001 miles it is 120 per 100

pounds From Boise Idaho to Portland 492 iles the truck rate on

potatoes was 63 cents per 100 pounds 1952 and to San Francisco

949 miles it was 73 cents per 100 pounds
3 Apple evports During 1949 53 Oregon and Washington pro

duced almost four times the quantity of apples produced in California

accounting for 90 percent of apple exports to the Orient Neverthe

8 Through Seattle there were exported to Asia Pacific and Far East destinations

455 324 tons of cargo in 1952 and only 226 852 tons in 1953 through Portland 839 838

tons in 1052 and 787 296 tonsIn 1953

The agreement as amended provides for absorptions of ran or coastal steamer freights

orother charges as follows
iARTICLE 4 There shall be no payment or refund in respect of freight or compensation

received and no absorption at loading or discharging ports of rail o coastal steamer

freights or other charges directll or indirectly by any of the parties hereto except aB

may be agreed to by two thirds of parties hereto at any regular meeting of the Conference
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less California ports handled almost four times the number of boxes

shipped through Northwest ports to Hong Kong Japan and the

Philippines during that period Apples were among the 10 leading
exports from Seattle during 195052 but not in 1953 nor from

Portland during 1950 53 During the apple shipping season of

195253 and 1953 54 November through April there were 69 sailings
from Seattle and Portland to destinations served by conference 1ipes
by vessels with refrigerated space capable of accommodating 1 720 00

and 1 262 700 boxes of apples respectively but only 15 731 boxes were

actually loaded on these vessels at Seattle and 48 229 at Portland

lhe movemerlt of apples through Oregon Washington and California

ports remained fairly constant and relatively high for the duration of

the Government export payment program dqring the 1949 52 market

ing seasons but fell off precipitously at the end thereof including
themovement through California ports Other reasons for the decline

is the reduced supply of dollars in the Orient for purchases of fruit
the drifting away of Americans from the FarEast and the small crop
ofapples in thelast twoseasons

There has been a substantial movement of apples through Seattle
and Portland to the United Kingdom Europe and South AmeriGa

Ships load first at Northw t ports and finish loading citrus fruits at

California ports In those trades compartments are loaded full with

apples and are not opened at subsequent loading ports In contrast

apples are shipped to Oriental destinations from Northwest ports in

less than compartment capacity quantities On other than di oot

Pacific Northwest to Oriental and Far East ports voyages therefore

compartments in which apples have been stowed are subject to re

opening at subsequent loading ports
4 Operation of the equalization rule Prior to November 19 2

when the rule in question was amended to require shippers to furnish
carriers with copy ofpaid freight bill covering movement from point
of origin and to require conference approval of all equalization pay

ments respondents equalized on a schedule of fixed differential
These werebased upon the differences in the rail rates from in rior

origins to the ports involved in the equalization Shipments rarely
moved by rail however moving largely as they do now via cheap

exempt trucks as to agricultural products with no published or

regularly established rate This practice would inevitably lead to

overequalization or the giving of rebates to the shipper For in

stance the actual difference in the truck rates from Hood River Oreg
to Portland and to San Francisco in March 1952 was 29 cents but the

equalization factor allowed was 341h cents resulting in a rebate of

51h cents
4 F M B
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Since the amendment the rule however the conference m mbers
have attempted to equalize on an actual cost basis The conference
receives info matioQ from the truck lines as to act alcosts of inJand
trailsport tion receives from each line with the exception of PEEL
paid bills supporting equalization payments and passes on each pay
ment with a view to approval of actual cost In most cases this

procedure has resulted in equalization on an actual cost basis although
some variation from actual cost may exist 5

5 Examples of absorption and dwersion under the rule Th

percentage of the ocean rate absorbed under equalization w s 17 per
cent on apples from Washington to San Francisco via exempt truck

47 percent on peas from Idaho via truck 24 7 percent on explosives
from Washington and 53 3 percent on nitramon from Washington
An extreme example of equalization by PFEL was on a hipmeDt
of 530 tons of newsprint from Oregon City Oreg to San FranGisco
via truck where the amount absorbed w 73 6 percent of the ocean

rate or 8 489 25 out of revenue of 10 346 28 6

Specific examples of diversion were cited by complainants In

July 1954 a shipment of knocked down houses weighing 350 tons
moved from Pier 30 in Seattle to San Francisco via rail thence to

Korea via PFEL A witness for Portland lso contended that ship
ments ofonions to Manila from points 30 and 44 miles from Portland

were being diverted to San Francisco notwithstanding two of the

regular lines out of Portland were interested in carrying the cargQ

There was testimony however to the effect thatthere wereno direct

sailings from Portland to the Philippines that Philippine buyers in

sists on direct sailings for perishable cargoes such as onions and that

direct sailings wereavailable out ofSan Francisco
6 Amount of cargo equalized and absorptions thereon During

the period January 1 1950 to April 18 1954 PFEL equalized on

28 619 7 revenue tons originating in Oregon Washington Idaho and

Montana and moving via San Francisco consisting largely of dairy
products 13 487 tons newsprint 6 432 7 tons apples 4 629 3 tons

and explosives 7 2 885 6 tons The absorptions amounted to 309 257

Ii Exhibit 30 shows slight variations of absorptions approved by the conference during

1954 as paid by various conference lines on the same commodity originating from the

same area

Ii In support of their motion to bring in alleged violations of subsidy contracts com

plainants point to the fact that in the year H152 PFEL absorbed only 18 957 through

equalization but in the year 1953 after its subsidy contract became effective it absorbed

176 311 on equalized cargo
PFELs witness testified that transportation of explosives dynamite from Du Pont

Wash to Manila is highly specialized since 1 it requires a direct sailing from port of

loading to port of discharge 2 only one conference line foreign has a directsalJjng

from Puget Sound once a month and 3 it is loaded at a speCial anchorage QutBj qt
the territorial limits of Seattle and therefore that portcaJlnot handle it in any eveili

4 F M B
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or 23 percent of the ocean revenue on such commodities or 18 2 per
cent excluding newsprint which PFEL contends was equalized on a

temporary and interim movement S During approximately the same

periods except for 5 months in 1952 the other respondents equalized
on 18 267 weight tons originating in the Pacific Northwest and moving
viaCalifornia ports consisting almostwholly ofapples andvegetables
Also in this period 4 669 weight tons of fruitoriginating in California

mostly citrus moved on equalization rates through Pacific Northwest

ports Respondents also equalize between California ports and be

tween Pacific North west ports PEEL asks the Board to take official

notice of the fact that all of the traffic reported as moving under

equalization from the Northwest through California ports over a

period of four years is not more than five shiploads This takes no

account of the 4 669 tons gained by complainants through northbound

equalization
Cargo carried under equalization is a small percentage of the total

commercial tonnage carried by respondents APL equalized on ap

proximately 2 percent of its total cargo carried in this trade during
the year ending June 30 1954 on which the absorptions amounted

approximately to 11 p rcenf of the gross revenue from such cargo
PTL s percentage of equalized cargo was about 5 percent of all com

mercial cargo carried during the last 12 months on not more than

500 tons from the Northwest on which the absorption wasnot more

than 1 percent of gross revenue In 1953 equalized cargo carried by
PFEL amounted to approximately 1 percent of the ocean revenue on

all cargo including military cargo All conference members in the

Southern District practice equalization although the principal prac

titioners of equalization on cargo originating in the Pacific North

west are American flag subsidized operators who serve the San Fran

cisco area and are unable under the terms of their operating differ

ential subsidy contracts to ptovide gener l service from Pacific

Northwest ports A witness for the Java Pacific Hoegh Line ex

pressed the opinion that in view of the limited extent of the equali
zation practice elimination of the practice would not increase sailings
out of Northwe tports The leading cargoes of the Northwest such

as grain and lumber are not affected by equalization
7 Value of equalization practice to carriers All conference mem

bers profit from carriage of equalized cargo to the extent that such

carriage produces revenue in excess of out of pocket costs Furth r

credible testimony was offered to the effect that the ability to equalize

1li

o

j

8 PFEL s witness testified that equalization on newsprint is not representative of future

handling which wiU be cheaper and more efficient since it i8 now moving in vans for

coastwise transportation directb overthe Portland docks
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on a percentage of cargo as small as 2 percent influences the mllve

ment of up to an additional 5 to 10 percent due to the desires of

Ca lifornia exporters to consolidate on one vessel various cargoes of

fruit and produce originating in diverse areas In the ca se of con

ference lines not subject to trading area restrictions 9 the ability to

equalize permits such consolidation without requiring an unprofitable
call at another port In the case of the subsidized American flag line

equalizati 1l pei mits the line to carry for consolidation of shipment
purposes eargoes originating in areas whieh the line is not permitted
to serve and prevents loss of the entire shipment to a line able to

serve both areas
10

Equalization also permits the subsidized lines to lift in San
Franeiseo cargoes whieh originated in the Northwest even where

consolidation of shipments is not involved Lines privileged to eall

at both California and Northwest ports are in addition enabled

through equalization to divert argoes to another port in the event

of eargo arrival delays operating delays or unanticipated schedule

ehanges
8 Att1action of expo1 t t1 affic to San F1 ancisco The business of

exporting apples to the Orient was originated and developed be

gilining in 1913 by San Francisco brokers and exporters The Hood

River Association in 1936 attempted to sell direct to Oriental buyers
but without suceess because the business was eontrolled by San Fran

eisco brokers This association which represents 75 percent of the

growers in Hood River Valley and originates about 50 percent of

export shipments to the Orient sells its apples through a San Fran

cisco broker San Francisco is the hub of exporting activity on the

Pacific
coastdue largely to its frequent sailings covering a wide range

of discharge ports and to the practice of the Oriental buyer ofopening
up a single letter of credit with a San Francisco exporter covering
several commodities including Northwest apples California fruits

and other foodstuffs which can be consolidated for shipment on one

bill of lading from San Francisco

9 Service at San Francisco and at Portland Seattle There were

73 sailings of refrigerated vessels from the Pacific coast to the Far

oNeither APL PFEL nor PTL are permitted under the terms of their respective

subsidy contract to provide service on Trade Route 30 Washington and Oregon ports to

the Far East
10 The following colloquy took place on oral argument before the Board between Board

Member Guill and Mr Hays counseLfor PFEL

Mr GUILL Did you make those absorptions before you became subsidized
Mr HAYS I don t believe so because before we were subsidized we were calling

at Portland and Seattle That is one thing I was going to say here that equaliza
tion I do not belie e was as prevalent before the subsidized lines were granted
their subsidies as it was afterwards
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East between September 17 1954 and January 15 1955 Sixty six

Were from CalifornJa ports 51 of which sailed direct rom San Fran
cisco as last port of loadi g There were only 25 ailings of re

frigerated essels from Portland and Seattle 11 of which loaded last

at a Northwest po Fourteen loaded 12 to 17 days later at Cali
fornia ports Sailings from California ports generally covered a

wider range ofdischarge ports
Nonrefrigerated service from Northwest ports is more frequent

We take official notice from the Board s records of the fact that

sailings from the Pacific Northwest follow three general patterns
1 ships load in the Pacific Northwest then complete loading at

California ports and go direct to the philippines 2 ships load at

California ports complete loading at J acific Northwest ports and

proceed to the Philippines via Japan and 3 ships load in the Pacific
Northwest only and proceed to the Philippines via Japan In all

three cases the scheduled transit time from Pacific Northwest ports
to the Philippines is appro imately the same Outbound sailings
calling at Pacific Northwest ports en route to the Philippines average
about four per week and these are divided about equally between

Unit d States flag and foreign flag ships Sailing schedules of both

foreign and United States flag operators show the scheduled time

from last Pacific Northwest port to the firstPhilippine port as ranging
from 2428 days Exhibits introduced in evidence by the complainants
show the tot l sailings to the Orient from Puget Sound in 1953
number 431 including tramp and military tonnage Equivalent
sailings from the Columbia River equal 335 exclusive of military
tonnage

10 Oircumstances affecting tramportation and marketing 01 apples
and other foodstuffs Northwest apple growers meet competition
from apples produced in British Columbia Japan Korea and
Australia Competition is more on a quality than a price basis which

requires small shipm nts properly refrigerated and delivered on a

fast schedule Shipmentin large lots wou14 result in excessive

spoilage losses and wouid glut the market because of inadequate
storage and marketing facilities in the Orient A representative of

th Apple Growers Association testified that the need for frequent
shipments of apples by association members requires a range of 6 to
10 sailings per week during apple shipping seasons that the North
west ports do not provide that frequency ofservice and that more than
6 to 8 weekly sailings of vessels with reefer space are available from
San Francisco ll Inmany instances the apple buyer designates direct

U An exhibit introduced by respondents indicates however that commercial satUngs of
vessels with reefer space from San Francisco average less than five per week

4 F M B



CITY OF POJlTLANoV PACIFIC WESTBOUND CONFERENCE 673

sailing from San Francisco because he wants his goods delivered 011 a

Certain date to meet market conditions as for instance certain

Oriental festivals Similar consiaerations apply to the exportation
of other foodstuffs such as vegetables which are shipped under venti
lation and dairy products Canned milk produced in the Northwest
is exported through Portland except when the shipments have to

besent through San Francisco as the witness put it Witnesses stressed
the neCessity of steady evenly divided arrivals on many ships to meet
the conditions peculiar to the Oriental market

Exporters expressed objection to loading fruit first at Northwest

ports on ships that complete loading at San Francisco because of the

delay incurred and the pecessity of reopening the refrigerated com

partments The delay of 12 to 17 days in loading at Northwest ports
subjects exporters to the risk of fluctuation in the market It was

flJrther stated thatreopening ofhatches at San Francisco to load other

refrigerated cargo causes fluctuations of hold temperatures and re

handling of the goods cmsidered to be harmful to apples Little
evidence was offered howev r in explanation of the necessity for

rehandling the apples or in explanation of the distinction between

rehandling on indirect sailings and the rehandling incidental to prior
truck movements on direct sailings from San Francisco Similarly
no evidence was offered as to the actual or possible variations of

temperature in refrigerated compartments which might occur during
loading at San Franci co the effect of the probable temperature var

iations on apples loaded at a prior port the distinction between the

temperature variations in refrigerated compartments on indirect sail

ings and the temperature variations inherent in loading from non

refrigerated trucks to refrigerated compartments on direct sailings
11 Effect ofelimination ofequalization rule Witnesses for PFEL

and the conference were of the opinion that elimination of the equali
zation rule would result in the reduction of exports of commodities

presently equalized the partial loss to American shippers of foreign
markets a slight increase of service in the Northwest ports an in
crease in tramp carryings with corresponding decrease in conference
carryings and some increase in exporting of products particularly
onions and apples from areas other than the Northwest producing
areas Witnesses for the complaining ports were of the opinion that
elimination of the rule would increase service from those ports with
substantial benefit to the economy of the port cities and would free
from jeopardy the heavy investment of the ports in installations and

equipment
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DISCUSSION

Basically the complaint alleges that the conference s equalization
pi actice and RlJle 2 are unjustly discriminatory against and pre
judicial to the ports of Seattle and Portland under sections 16 and 17
of the Act and violate1section 15 of the Act Prejudice to localities
within the meaning of section 16 12 and discrimination against ports
within the meaning of sections 15 and 17 if existing result froni

the drawing away of traffic inherently and geographically be

longing to 13 the Northwest ports Whether the drawing
away of traffic results in unjust or unfair discrimination or undue or

unreasonable preference however is a question of fact for deter

mination in each instance Beaul7wnt Port 001nmission v Seatrain

Lines Inc 3 F M B 556 1951 Oity of jJfobile v Baltil7wre Insular
Line Inc 2 U S 11 C 474 1941

Ina further allegation complainants allege that Rule 2 and theprac
tices thereunder in addition to being unjustly discriminatory between
pQrts aTe detrimental to the commerce of the United States in viola
tion of section 15 of the Act Complainants further seek an order

requiring the conference to amend R ule 2 Vhile it is only the ef
fectuationofunapproved agreements between carriers or other persons
subject to the Act which violates section 15 of the Act and since it has
been alleged that Rule 2 represents an unapproved agreement between
carriers we cO lsider this deficiency in the complaint to be insignifi
cant In view of the request for amendment of Rule 2 we consider
th allegation of violation of section 15 of the Act to constitute a re

quest for partial di approval of the conference agreement and Rule 2
insofar as either authorizes practices which are unjustly discrimina

tory unfair detrimental to the commerce of the United States or

unlawfuI under the Act

In support of their allegations ofdiscrimination and preference the

complaining ports have adduced evide1ce showing or tending to show
that a competition exists between Pacific Northwest ports and the

pQrt of San Francisco for the samE commodities b diversions of
traffic are effected by conference carriers through absorptions of in
land transportation charges on shipments from San Francisco on

12 Although the U S District Court for the Northern Diltrict of California indicated
in State of Oalifornia v United States 46 F Supp 474 1942 that the word localities
appearing in section 16 First of the Act refers to shippers only it has been the uniform

interpretation of this Board and its predecessors that the word localities refers to

ports Bcamn011t Port Oommission v Seatmin Lines Inc 2 U S M C 500 1941
OitV of Mobile v Baltimore Insular Lime Inc 2 U S 11 C 474 1941 Beaumont Port

Commission v Beatrain Lines Inc 3 F M B 556 1951 Port Differential bwestigation
1 U S S B 61 1925 JiJverett Oh of Com ct al v Luckenbach B B 00 et al
1 U S S B 149 1 29

3 Beaumont Port Commission v Scatrain Lines Inc 3 I 11 B 556 565 1951

4 F 11B

Zii



CITY OF PORTLAND V PACIFIC WESTBOUND CONFERENCE 675

cargo originating in Northwest producing areas c cargoes onwhich
absorptions of inland freight charges are made originate in areas

naturally and geographically tributary to Northwest points because
of inland transportation rates favorable to those ports as well as

through closer proximity and d the conference equalization rule
has proximately cau ed a substantial loss of cargo to Northwest ports

The conferenpe and PFEL have shown various circumstances and

transportation conditions which they assert warrant the establish
ment and continued existence of rules and practices relative to port
equalization Briefly the evidence shows or tends to show that the
basic reasons for the existence and growth of the practice of port
equalization by conference lines are a the development of export
trade to the Orient by San Francisco exporters and resultant com

mercial practices such as consolidation of shipments on one vessel and
the establishing by buyers of a single letter of credit b the pro
hibition against service of Pacific Northwest ports by subsidized lines
PFEL APL and PTL and c the greater frequency of refrigerated
and nonrefrigerated sailings from San Francisco than from North
west ports

Equalization onspecific eommwdities

Shippers ofapples have urged and we find that cancellation of the

privilege of equalization on Oregon and Washington apples shipped
from San Francisco would result in a substantial reduction in the vol
ume of apples shipped from the Pacific coast to the Orient Vhile we

accord little weight to the testimony that direct sailings are required
for shipments of apples other than to recognize the risk of fluctua
tion of price on longer voyages we nevertheless find that insufficient
sailings direct or indirect are available from the Northwest ports
to satisfy the stated requirements of shippers of apples and other de
dduous fruits We conclude therefore that the practice of equaliz
ing inland transportation costs on such cargoes is not unjustly dis

criminatory as between ports detrimental to the commerce of the
United States or in violation of the Act We will require however
that equalization on shipments ofapples and other deciduous fruits be

subject to continuing review When reasonably adequate service is

provided from the Northwest the reason for this equalization rule will

no longerexist
The ports have indicated that lines regularly serving Portland are

willing and able to accommodate shipments of Oregon produced on

ions irregularly shipped to the Philippines which have moved under

equalization from territory tributary to Portland through San Fran

cisco Witnesses for the conference have stated however that such
4 F M B
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cargoes require dire tsailings th tno direct sailings to the Philippines
are available form NorthweSt ports and that direct sailings are avail
able from San Francisco No credible reason has been otlered as to
the necessity for direct sailings as a regular practice or the necessity
for diverting such shipments from Portland on other than an emer

gency basis Similarly 10justification has been shown for th diver

sion of shipments ofother types of produce grown in Northwest areas

We conclude therefore that absorption of inland transportatiop costs
on shipments of produce from areas geographically tributary to the

ports of Seattle and Portland is unjustly discriminatory against and
unfair to those ports within the meaning of section 15 of the Act

PFEL as stated equalizes to a greater extent than other re

spondent conference melllbers In justification for absorption of

inland transportation costs on shipments of explosives originating in
DuPont Wash PFEL has shown that explosives for the Philippines
require direct sailings that such sailings are available in sufficient

frequency from San Francisco and that there is but one direct con

ference sailing per month fro Northwest ports although a greater
frequency is required to meet shipper needs PFEL admits how

ever that nonconference vessels are able to provide the necessary serv

ice from the Northwest Finally PFEL has shown that the loading
berthat Blake Island Wash from hichthis cargo wo d have moved
if unequalized is phySically located in an adjoining county and beyond
the jurisdiction of the city of Seattle We are unimpressed with this
latter argument The nature of the cargo requires that loading take

place in an area sufficiently far from populous areas to remove the

danger to the public inherent in such cargo The fact remains that

Blake Island is in the Puget Sound area and is the explosive loading
area for vessels calling at Seattle Further since it is admitted by
PFEL that there is no inadequacy of service to accommodate this car

go but merely an insufficient number of conference sailings we con

clude that the conference has not justified the prima facie discrimina
tion agajnst the Seattle area which is inherent in the practice of equal
izing inland transportation costs of moving this cargo to San Fran

cisco Accordingly we find that Jhe practice of equalizing inland

transportation costs on shipments ofexplosives and so much ofArticle

4of the basic agreements and Rule 2 which authorize thatpractice are

unjustly discliminatory and unfair as between ports within the mean

ing of section 15of theAct

As hereinabove shown the greatest absorptions percentagewise
have been made on shipments ofnewsprint originating in Oregon City
and

St
Helen s Oreg amounting to in one instance 73 percent of

the ocean freight or 8 49 25 out of a total revenue of 10 346 28

4 F M B
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PFEL points out in justification that such absorptions are not ep
resentative of equalization as it was practiced on a single recent ship
ment and as it will be practiced in the future Shipments via truck
will be eliminat d it wasstated in favor of sh prpents via van loaded
aboard a coastwise steamer at great reduction in amounts of absorp
tion An intention to employ more economical methods of equaliza
tion in the future however does not justify equalization in the past or

necessarily in the future The ports here have adequate nonrefrig
erated sailings to the Far East and have been deprived of cargo which

would normally move through the ports but for the equalization prac
tice No evidence has been adduced showing or tending to show an

inad quacy of service from Portland or Seattle or other reason for

equalization on this commodity In this regard we deem it significant
tpat equalization as practiced by other conference carriers does not

extend to absorptions of domestic transportation costs on this com

modity vVe find therefore that PFEL s absorption practices re

newsprint and so much of Article 4 of the basic agreement and Rule2
which authorize those practices are unjustly discriminatory and un

fair as between carriers within the meaning of section 15 of the Act
The conference has shown that dairy products are shipped fre

quently in small lots and that such products normally move through
Northwest ports but move through San Francisco under equalization
where insufficient service is available from the Northwest In view of
these facts we find that the practice ofequalizing inland transporta
tion cOsts on shipments of dairy products is not unjustly discrimina

tory r unfair as between ports detrimental to the commerce of the

United States or unlawful under the Act As in the practice of equal
izing inland transportation costs on apple shipments however we will

require a continuing review ofabsorptions on dairyproducts until such

time as sufficient service is available in the Northwest for all such ship
ments Jrurther we will permit equalization on these dairy products
only when service is unavailable in the ports throughwhich such prod
lIctS would normally move but for the conference s equalization prac
tice and we will require the conference rules to reflect our views in

this matter
Article 4 presently forbids absorptions of rail or steamer freights

or o her charges except as may be agreed to by two thirds of the con

feren members The provision contains no self imposed limitations

on amounts of absorptions or on the areas in which equalization may
be practiced nor does Rule 2 adopted under the authority of Article

4 contain any such limitations While we approved a similar pro
vision in Agreement No 7790 2 U S M C 775 1946 as not shown

4 F M B
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to he unlawful discriminatory or detrimental to the commerce of the

United States our present findings of unjust discrimination in con

ference equalization practices make mandatory a disapproval of Ar

ticle 4 of the agreement and Rule 2 insofar as found to authorize such

unjustly discriminatory p1ractices We will require the conference

therefore to cease and desist from effectuating Article 4 of the basic

agreement or Rule 2 by any of the practices which have been con

demned herein and to submit an amended provision for our approval
Ve will require that amendment to reflect the understanding of the

parties and to limit the percentage of absorptions of rail truck or

coastal steamer freights which will be made and the areas to which

the practice may extend The amendment to Rule 2 or Article 4

should provide that equalization may be practiced out of a port on

cargoes tributary to another port only where adequate service is un

available from the latter port The amendment should further pro
vide for the continued practice of approval by the conference of

amounts ofabsorptions
Nothing in this opinion however is intended to preclude a carrier

from absorbing the difference between cost of inland transportation
to the port through which cargo would normally move and a similar

eost to a succeeding or preceding port of call where emergency situa

tions require provided that the carrier normally calls at both of

those ports
Since no complaint has been made against equalization on cargoes

orjginating in California producing areas and shipped through North

west ports we make no finding as to the propriety of such practices
Since the conference serves both areas owever the amended con

ference equalization rule must necessa ily apply with equal force and

with like interpretation to both areas

The conference and PFEL have argued that elimination or amend

ment of the equalization rule will result in loss of Oriental markets

to exporters for products from Pacific Northwest areas and will not

result in additional sailings from Pacifio Northwest ports We recog

nize this argument only as to those commodities as to which we have

herein permitted the practice of equalization to continue Further

we cannot agree that amendment of the equalization rule win hot

increase the al1lount of traffic from the Northwest in view ofPFEL S

estimate that cargo amounting to approximately five shiploads has

moved under equalization from the Northwest through California

ports over a period of four years in view of conference testimony
that a substantial amount of nonequalized cargo has been influenced

by the movement of equalized cargo and in view of the fact that the

4 F M B
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conference itself serving as it does both areas has control of the
number of sailings out ofNorthwest ports

In view of our findings of unjust discrimination arising out of

specific equalization practices it necessarily follows that those prac
tices are detrimental to the commerce of the United States and violate
the principles and policies of Section 8 of the 1920 Act 16 That sec

tion requires all other factors being substantially equal that a given
geographical area and its ports should receive the benefits of or be
subject to the burdens naturally incident to its proximity or lack of

proximity to another geographical area To theextent therefore that
the ports ofagiven geographical area give or can give adequate trans
portation services we look with disfavor on equalization rules or

practices which divert traffic away from the n tural direction of the
flow of traffic

We see no merit to complainants argument that the examiner erred
in denying their petition for leave to amend the complaint by allega
tions ofviolation ofoperating differenti l subsidy contracts by various
respondents As stated by the examiner an alleged violation of a

subsidy contract presents no controversy under the Act and com

plainants have no standing to file a formal complaint as to such vio
lation or to demand a public hearing thereon under the Merchant
Marine Act 1936 Irregularities in this regard if existing appear
here to be matters for consideration and determination by the Mari
time Administrator and not by the Board
It is a strange coincidence that equalization appears to have been

practiced almost exclusively by American flag subsidized operators
The fact is significant that neither nonsubsidized American flag oper
ators nor foreign flag operators practice absorption from the North
west in any substantial amount and that equalization as a whole has
increased since the execution of subsidy contracts with lines permitted
to serve the San Francisco area but prohibited from serving North
west ports

Complainants argument that the examiner erred in failing to find
that the port equalization practice is violative of sections 15 16 and
17 of the Act has been rendered moot in major part by the result
here The relief afforded complainants as to those practices con

demned by us under section 15 of the Act makes unnecessary any de
terminations as to violations of sections 16 and 17 of the Act in the
absence of a demand for reparation As to those practices found by
us to be justified as hereinbefore shown the evidence does not support
complainants contentions

I Sectlon 8 charges the Board with the duty to promote and encourage the use by vessels
of porta adequate to care for the freight which would naturally pass throu h auch porta

4 F M B
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SUMMARY

Insummary we find the equalization rule and practices of t4e con

ference to be unjustlydiscriminatory and unfair between ports within
the meaning of section 15 of the Act and detrimental to the com

rnerce of the United States as contrary to the principles of sooti9n s
of the 1920 Act We disapprove of so much ofArticle 4 of the b i

agreement and Rule 2 which permit the practice herein condemn
and we will require amendment of Article 4 in a manner consi tent
with this decision

4 F M IL



ORDER

At a Ses ion of the FEDERAL MARITIME BOARD held at its
office in Washington D C on the 4th day of October A D 1955

No 723

CITY OF PORTLAND OREGON ACTING THROUGH ITS THE COMMISSION OF

PuBLIC DOCKS AND THE PORT OF SEATlLE

lJ

PACIFIO WESTBOUND CONFERENCE AMERIOAN HAWAIIAN

STEAMSHIP COMPANY ET AL

This case being at issue upon complaint and answer on file and
having been duly heard and submitwd by the parties and full investi

gation of the matters involved having been had and the Board on

the date hereof having made and entered of record a report stating its
conclusions and decision thereon which report is hereby referred to
andmade apart hereof
It is ordered That Article 4 of F M B Agreement No 57 and

Rule 2 of Pacific Westbound Conference Local Freight Tariff No
IV be and they are hereby disapproved insofar as they authorize
practices herein found to be unjustly discriminatory and unfair as

between ports and

Itis further ordered That respoDdents are required to amend Ar
ticle 4 and Rule 2 ofF M B Agreement No 57 in a manner consistent
herewith

By the Board

SEAL Sgd A J WILLIAMS

Secretary
4 F M B
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No S 51

AMERICAN PRESIDENT LINES Iiro ApPLICATION FOR PERMISSION TO

CALL AT ALL UNITED STATES PORTS NORTH OF CAPE HAITERAS IN

THE RoUNDTHE WORLD SERVICE

S1lbmitted October 25 1955 Decided November U 1955

American President Lines Ltd found not to be an existing operator on a

westbound round theworld service to and from North Atlantic ports other

than New York and Boston

Uuited States llag serviGe on both the outbound and inbound segments of pro

posed westbound round theworld service to and frOill North Atlantic ports
other than New York and Bos tolttni l to be inadequately served

11 the accomplishment Of the purposes anU policies of the Merchant Marine
Act 1936 additional vessels are required to be operated on thewestbound

round theworld servi to and from North Atlantic ports oth r than New

York and Boston

Section 605 c of the Merchant Marine Act 1936 found not to be a bar to

granting of the applicatiQn

Warner Gardner andJohnIHei8e Jr for applicant
Thomas F Lynch and Wendell W Lang for Isthmian Steamship

Company Gerald B Brophy Oa1Z Rowe and Donald LDeming
for American Export Lines lnc AZan B Aldwell and Willis R

Deming for Matson Navigation Company Ohas R Seal for Virginia
State Ports Authority Karl J GrilTlm for Baltimore Association pf
Commerce F L Ackerman for Norfolk Port AuthQrity James J

Fisher for City ofProvidence R I Thomas A Monahan for Rhode

Island Development Council and J S Rosenthal for Commissioners
of Ste mship Terminals State of Connecticut in terveners

Allen O Dawson and Richard J Gage as Public Counsel

REPORT OF THE BOARD

By THE BOARD

This proceeding concerns an application dated August 13 1954 of

Atnerican President Lines Ltd APL for revision of its operating
4 F M B 681
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differential subsidy agreement to permit the vessels in its round the

world service to call at all North Atlantic coast ports instead of

New York and Boston alone 1

American Expor Lines Inc ExEort Isthmian Steamship Com

pany Isthmian Waterman Steamship Corporation Waterman
and Matson Navigation Company Matson intervened in opposition
to the application Virginia State Ports Authority Baltimore Asso

ciation of Commerce Norfolk Port Authority Rhode Island Develop
ment Council Commissioners of Steamship Terminals of the State
of Connecticut the City of Providence and Providence Chamber of

Commerce interven d in support of the application
In conformity with section 605 c of the Merchant Iarine Act

1936 the Act 2 hearing was held before an examiner during the

period November 17 1954 to November 30 1954 The examiner

recommended that the application be granted in part only Since the

round the world service parallels four trade routes the examiner di

vided that service into four segments two outboard and two inbound
viz 1 service outbound from the North Atlantic to Japan the

Philippines and adjacent countries 2 service outbound from the

North Atlantic to Indonesia and Malaya 3 service inbound from

Xndonesia Egypt to th North Atlantic and 4 service inbound fr m

Italy Mediterranean France to the North Atlantic The services de

scribed in 1 and 3 above were found by the examiner to be inade

quately served as to these services he fOllnd thatin the accomplishment
of the purposes and policy of the Act dditional vessels should be op
erated thereon The services descr bed in 2 and 4 above were

found to be adequately served The examiner further fouhd that as

to all four services it had not beenl shown that the eff ct of an op
erating differential subsidy contrac with APL for the operation of

vessels in Its round the world service Irom andto North Atlantic ports
other than New York and Boston would be to give undue advantage
or be unduly prejudicial as between citizens of the United States in

the operation of vessels in competitive services routes or lines Ex
o ceptions to the examiner s recommended decision have been filed by

APL Export Isthmian Virginia State Ports Authority Norfolk
Port Authority Baltimore Association of Co mmerce and Public
Counsel and oral argument on the exceptions has been heard Ex

1The round the world route description in the agreement presently reads as follows

From New York via the Panama Canal California Hawaiian Islands Japan ChIna

Hong Kong Philippine Islands Straits Settlements Malaya inCluding Singapore Ceylon
India and Pakistan Suez Canal Egypt Italy France in the Mediterranean to New York

with the privilege of cal ing at Boston Havana Cuba ports in the Dutch East Indies

Indonesia and GibraLtar
I Section 605 c Is set out and discussed infra
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ceptions and requested findings not diseufsed in this report nor re

fleeted in our findings have been given consicleration and found not

related to material issues or not justified
We find the evidentiary facts to be the foUowing
The regular itilierary of APL s round the world yessels is New

York Havana combination vessels only Cristobal Balboa Los

Angeles San Franeisco Honolulu combination vessels only Yoko

hama Kobe Taiwan monthly HongKong Manila Singapore Port
Swettenham Penang Belawan monthly Colombo Cochin Bom

bay Karachi Suez Port Said Alexandria Naples Marseille Genoa

Leghorn N ew York and Boston Although its subsidy agreement
is sufficiently broad to permit calls on the east eoast of India East

Pakistan and Adriatie Italy the vessels generally onlit those areas in

the managerial discretion of the company
On its round the world service APL utilizes two combination

vessels four 03 freighters and three AP 3 freighters on an approxi
mate fortnightly basis and 119 day turnaround Although Boston

is named in the subsidy agree ent as a permissible port the vessels

have en calling there regularly Under the proposal all vessels

will continue to call at New York and Boston regular calls probably
will be made by all vessels at Baltimore definitely so when latex is on

board most of the freighters will serve Philadelphia and Hampton
Roads and a few combination vessels will eall either at Philadelphia
or Hampton Roads or both Calls will be made at otherNorth Atlantic

ports as traffic offers Itis estimated by APL that with the deviation

necessary to call at the additional ports plus the loading tim at those

ports approximately three days will be added to the turnaround It

is expected however that the extra time ean be made up and that the

present schedule can be maintained

In the summer of 1954 APL agreed with the Board to replace in

1955 the three AP 3 freighters and one 03 vessel with four Mariner

type vessels Official notice is taken of a further agreement an

nounced on December 30 1954 under which four new combination

vessels will replace in 1959 the remaining five vessels in the tound
the world service It is expected that the nev fleet win operate on a

112 day turnaround

Section 605 c of the Act provides as follows

No contract shall be made under this title with respect to a vessel to be op

erated on a service route or line served by citizens of the United States which

would be in addition to the existing ervice or services unless the Commission
shall determine after proper hearing of all parties that the service already pro

vided by vessels of United States registry in such service route or line is

inadequate and that in the accomplishment of the purposes and policy of this

4 F M B
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Act additionlll vessels should be operated thereon and no contract shallbe made

with respect to a vessel operated or to be operated in a service route or line

served by two or more citizens of the United States with vessels of United

States registry if the Commission shall determine the effect of such a contract

would be to give undue advantage or be unduly prejudicial as between citizens

of the United Stat s in the operation of vessels in cmpetitlve services rou es

or lines unless following public hearing due notice of which hall be given
t each line serving the rolite the Commission shall Jlnd that it is necessary

to enter into such contract in order to provide adequate service by vessels of

United States registry The Commission in det rmining for the purposes of

this section whether services are competitive shall take into co sid ration the

type size and sped of the vessels employed whether passenger or cargo or

combinatiori passenger and cargo vessels the ports or ranges between which

they run the character of cargo carried and such other facts as itmay deem

proper

It is conceded by APL that as to the North Atlantic ports other

than New Yorkand Boston it has not been operating a service with

its round the world vessels Initially therefore the question is

whether under sectio 605 c the service already provided by
vessels of United States registry in such service route or line is in

adequate and that in the accomplishment of the purposes and policy
of this Act additional vessels should be operated thereon

Unified States Flag Servwe

Interveners Export and Isth ian have service which compete in

varying degrees with APL s round the world service as follows

a Ewport Under its operating differential subsidy agreement
and as far as here pertinent Export has a North Africa service a

west coast of Italy service a Black Sea service an Alexandria Egypt
express service an India service and a passenger service by the In

dependence and the Oonstitution which handle a relatively small

amount ofhigh value cargo In one or more of the services the cargo
vessels have the privilege of calling at aU North Atlantic ports Gi
braltar Mediterranean France west coast of Italy the Adriatic

Egypt the Gulf of Suez the Red Sea the Gulf of Aden Pakistan

India and Ceylon In addition the vessels call at places other than

those just named but which are not served by APL s round the world

vessels either by reason of the proscription of the subsidy agreemen or

in the managerial discretion of the company Although Export is

not particularly concerned with APL s outbound service as such

since Export does not operate in this trade it nonetheless contends
that the outbound United States flag service is adequate

4 F M B
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b athmian An unsubsidized operator Isthmian has three serv

ices competitive with APL s round the world ervice 1 westbound
round the world from North Atlantic ports via the Panama CaJnal to
California the Philippines Indo China Thailand Indonesia Malaya
Ceylon west coast of India and Pakistap with occasional calls at
Alexandria and thenye to the North Atlantic via the Suez Canal
2 eastbound rounq the world from North Atlantic ports via Suez

to Pakistan India Malaya Indonesia the Philippines Hawaii and
the Gulf and North Atlantic ports via Panama and 3 North At

lantic ports via Suez to the Persian Gulf and the west coast of India

returning via Suez
OtherUnited States flag lines servicing areas on PL s round the

world service are as follows 1 Intervener Waterman North At
lantic and Gulf ports via Panama to Japan and the Philippines re

turning to New York via Panama 2 United States Lines 00
American Pioneei Line Atlantic ports via aPnama to the Philip

pines Japan Korea Hong Kong returning to New York and Boston
via Panama 3 sbrandt8en 001nlpany North Atlantic ports via

Suez to the Mediterranean Pakistan India Ceylon Malaya the

Philippines Hong Kong Japan and thence via Panama to New
Haven Conn and New York 4 Prudential Steamship Oorp
North Atlantic potts to the Mediterranean and return 5 Stevenson
Line North Atlantic ports to the Mediterranean and return and 6
States Marine Line8 North Atlantic ports to Japan and Korea via
Panama and North Atlantic ports to the Mediterranean and return

While it has been customary in determinations as to adequacy of
United States flag service under section 605 c of the Act to consider
the trade as a whole outbound and inbound and although the examiner
divided the trade into four segments we shall separately consider for

reasons set out elsewhere in this opinion the outbound and inbound

segments of this trade Before portraying the United States flag
service on the gments however attention will be given to some

general contentions advanced by APL
Much is made of the fact that every United States flag operator

in any way competitive with APL s round the world service offers
service at all North Atlantic ports and not at New York and Boston

only It is further pointed out that of the 15 foreign flag lines com

petitive outbound all with one possible exception serve the full

range ofNorth Atlantic ports which also is true with the exception
of three passenger services from Italy as to the 26 foreign flag lines

competitive inbound Finally it is stated that most of the trade
routes set up by the Maritime Commission for service at North At
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lantic ports cont mplate calls at all such ports
3 On cross examina

tion Export s vice president in charge of freight traffic declared that

his company would not be prepared to operate its present servic s

without the privilege of serving the entire NQrth Atlantic range and

Isthmian s executivevice president stated that his company had served
the entire range and that he would ratl er not operate wjthout that

privilege
At leas half of the export catgo handled by APL s round the

world vessels origin tes in areas having alternative North Atlantic

ports thr0ugh which it can be shipped such cargoes originate as far

west as the Mississippi River and as farsouth as the Ohio River

and its imports are destined as far as the Mississippi in the west and

border states such Tennessee in the south It is urged that if the

round the world vessels were permitted to serve the other North At

lantic ports the export territory probably would expand to the south

to coincide roughly with the import territory and that APL is at a

serious disadvantage and is offering an inadequate service because

of the limitationto two ports
Philadelphia Baltimore and Hampton Roads enjoy differentially

lower class rates than New York to and from the Midwest ranging
from 2 to 55 cents per 100 pounds on the principal commodities mov

ing in the round the world trade Although APL admits that this
differential will not control the movement of all commodities it urges
that in many cases the differential is an important if not controlling
factor n was stated however that the principal commodities sus

ceptible to the differential and in which there is a trend toward

the lower rated ports are those which encounter foreign competition
Instances were cited by APL where large industries have moved

their plants from ea tern 01 New England areas to the South or have

added new plants in the South a trend which is said to be gaining in

momentum This it is believed will result in a withdrawal of traffic
from New York and Boston and a shift of it to the other North At

lantic ports APL further believes that the opening of the St Law

rence Seaway in the near future also will drain cargo away from New

York and Boston

In recent years New York has been beset with maritIme labor dis

turbances which have necessitated the use of othe ports by water

carriers Those carriers with no port restrictions have a more flexible

service and can use other ports when New York is tied up It is

APL s contention that shippers frequently find that an alternative

3The Maritime Administrator telltativel has declared all North Atlantic ports within
the ambit of the westbound round the wolld service see Federal Register of June 22

1955 page 4373
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port forced upon them by labor troubles serves their purpose as well

as or hetter than New York which th reafter is not used atter condi

tions return to normal

The use of latex in the United States is increasing and since that

commodity is an important one for its rOllnd
the world vessels APL

ca not use available installations at B ltimore and at New Bedford

4ass This it is said may result in the loss of New Yoi k or Boston

if theshipper wants to book two tanks one ofwhich must go to Balti

ore As appeared in great detail however in Arne1ican President

Lines Ltd Swbsidy Route 17 4 F M B M A 488 APL s At

lantic Straits vessels have facilities for latex and load it at various

Indonesian Malayan ports these vessels having the fu l ralge of North

Atlantic ports
Military traffic from New York and Boston to areas served by APL s

round the world vessels has decreased in the past few ye rs in favor

of other North Atlantic ports resulting in a loss of cargoes offered to

APL and often requiring it to accept poor stowing commoditi s

such as vehicles

Eighty nine percent of the total nQntramp imports and 79 percent
of the exports at the North Atlanticports in 1923 moved through New

York and Boston but the volume through those ports has decreased

steadily over the years until it amounted to only 56 and 9 percent
re pectively in 1953 III 1953 8 3 353 tons of imports moved thrQugh
other ports as compared with 1 594 529 tons through New York and
Boston and 1 279 422 tons of exports moved through the other ports
as compared with 349 012 tons through New York and Boston These

figures include of course approximately 1 million tons of coal frol11
Hampton Roads to Japan a commodity which APL ordinarily
does not carry approximately 90 000 tons of captive ore h ndled by
Isthmian and 141 689 tons of sugar and molasses which see later

APL probably would not carry even if the application were granted
Of the total liner imports of 2 437 883 tons in 1953 from the in

volved areas to North Atlantic ports 670 081 tons or 28 percent was

sugar chiefly from the Philippines Sugar customarily moves on

optional bills of lading covering North Atlantic ports other than New

York and Boston but APL cannot handle it on its round the world
vessels under their present port restrictions it would expect to do so

if the application is approved generally however when general
cargo offerings are light Of the670 081 tons of sugar mDving through
North Atlanticports in 1953 77 percent was discharged at New York

and two percent at Boston APL s Atlantic Straits vessels in re

turning to the North Atlantic via Panama are privileged to call t
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the Philippines and there load sugar for ports other than New York
and Boston APL s witness admitted that sugar is not an attractive

cargo and Isthmian s witness stated that it is very difficult for a car

rier to obtain Philippine cargo for the North Atlantic on vessels mov

ing via Suez Under all the circumstances it is extremely doubtful

that there would be an aPlreciable increase in the amount of sugar for

APL s round the world vessels even if optional bills of lading were

available

It cannot be denied of course that APL probably would benefit by
the privilege of serving all North Atlantic ports with its round the

world vessels Benefit to APL however is not in issue under section

605 c of the Act

For the purposes of this decision the proposed APL service will be

divided into two segments outward andinward
Outward Service Table Ishows the voLume of commercial liner

cargo moving from North Atlantic ports other than New York and

Boston to Japan Taiwan Honk Kong the Philippines Indonesia

and Malaya in 1952 1953 and the first half of 1954 with the per

centages handled by United States flag vessels

Inward Servioe Table iI shows the volume of commercial liner

cargo mQving to North Atlantic ports other than N ew York and Bos

ton from Iridonesia Malaya west coast of India West Pakistan

Egypt Italy and Mediterranean France in 1952 1953 arid the first
half of 1954 with the percentages handled by United States flag
vessels

Inview of the irreconcilability of traffic data of record on carryings
to Baltimore from the west coast of India for the first 6 months of

1954 we set out statIstics of total inbound traffic excluding all inbounq
1954 carryings to Baltimore in t ble IIA and excluding inbound

1954 carryings to Baltimore from thewest coast of India as table 118

2

DISCUSSION CONCLUSIONS AND FINDINGS

In view of applicant s admission hereinbefore noted that it is not

stn existing operator in the service encompassed by the application
we need not discuss this issqe Before discussing adequacy of service
however it must be not d that table Iincludes and table II excludes

cargoes of disputed applicability to this proceeding These cargoes
are as follows

a Coal m ving in bulk to Japan from Hampton Roads and Balti
more From Hampton Roads the entire movement has been by
foreign flag vessels in recentyears practically all in Japal1ese bottoms

4 F B
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TABLE IIA

Total

tOllS

u S

flag
Percent
U S

Phlladelphla u u

Baltlmore u u u u u

Hampton Roads u u u

143 304
221 827

36 4a3

67 8S9
83 i27
14 623

47
38
40

AIL
u u u u u uuuu u 401 564 166 209 41

TABLE IIB

Total
tons

U S
flag

Percent
U S

Philadelphla
u u u u

u u u u

Baltlmore

Hampton Roads

143 304
258 012

36 433

67 859

98 276
14 623

17
3809
40

AU
Uu u uuu uu u u uu u 437 749 180 758 41 29

In 195q the only year of record approximately 1 000 000 tons of coal
were shipped from Hampton Roads to Japan at rates indicated to

be lower than those charged by United States flag vessels and foreign
flag vessels other than Japanese According to Census Bureau rec

ords of hieh official notice is taken 4 of the 1 2 911 tons of liner com

mercial cargo from B ltimole to Japan in 1952 approximately 129 000

tons were coal of the 74 118 tons in 1953 approximately 16 000 tons

were co l and of the 104 503 tons in the first half of 1954 approxi
mately 103 000 tons werecoal

b Cargo of Isthmian s parent company United States Steel

Corp For the past few years a large volume ofore has been carried

by Isthmian for its parent company from the west coast of India to

Baltimore The oie is lifted by Isthmian s Persian Gulf vessels at

Bombay where they arrive sllbstantially empty and from whence they
return to the United States via the Suez Canal The ore formerly was

loaded on the east coast of India the change over resulting from better

rail transportation Isthmian argues that the ore should be counted

just the same as any otlwr cargo and that any carrier is free to com

pete for it The record does not show large movements of ore via

any other carrier however The volume of this particular ore

amounted to 50 180 tons in 1952 89 960 tons in 1953 and 57 257 tons

in the first half of 1954 and has averaged from 5 000 to 6 000 tons

per vessel

Isthmian also carries general cargo for United States Steel Corp
and its affiliates but its witness stated that other carriers participate

4 See section 7 d of the Administrathe PrOCfdure Act and Rule 13 g of the Board s

Rules of Practice and Procedure

4 F M B
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in the movement Under these circumstances this general cargo has

been included in thestatistics
In Bloomfield S S Do Subsidy Routes 13 1 and 1 5 4

F M B 305 318 1 53 we considered that all cargoes which common

carriers on a particular route may reasonably expect to carry must

be included in statistics adduced to test adequacy of United States

flag service on that route Tor the purposes of section 605 c of the

Act Applying that test to the coal and captive United States Steel
cargo we have included the former in table Iand excluded the latter

from table II The coal whilepresently carried by Japanese vessels

would be solicited by United States flag vessels if those vessels were

in distress for cargo in fact APL has carried coal on one round the

world voyage This cargo whilenot ordinarily considered desirable

would be carried by APL if necessary to the success of the service

The captive ore on the other hand must beconsidered as proprietary
there is no indication of record that this cargo would ever be available

to United States flag vessels other than Isthmian Isthmian s car

riage of ore out of the west coast of India has been exclusive except
for occasional movements by chartered foreign flag vessel when

Isthmian vessels wereout ofposition Although Isthmian and Export
except to the examiner s exclusion of this cargo as well as the inclu

sion of the coal to Japan we see no basis for such exceptions While
it is true as argued that the ore as well as the coal is part of the

foreign commerce of the United States the ore unlike the coal is not

cargo which might reasonably be expected to be carried on United
States flag vessels other than those of Isthmian

Since APL has not excepted to the examiner s exclusion of Philip
pine cargo from inbound traffic statistics their applicability to the

question of ade uacy of service is not in issue We consider however

that although Philippine cargo moving via the Suez Canal should

not beincluded in inbound traffic statistics since it is competitive with

like cargo moving via the Panama Canal the question of permission
to carry Philippine cargo to North Atlantic ports other than New

York and Boston depends directly on our determinations on the

inbound leg generally

Adequacy of United States Flag Service

Export Isthmian and APL have excepted to the examiner s divi

sion ofAPL s round the world service into four segments On behalf

of Export it is argued that adequacy of service must be determined

by the services of interveners rather than by applicant s service
Further it is argued even assuming that applicant s is the service to

4 F M R
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be consideredin issues of adequacy the round the world service may
only be partitioned by inbound and outbound services Isthmian
like Export argues that it is intervener s service which must be con

sidered rather than the service of applicant Isthmian however
quarrels with the division of the round the world service only to the
extent that the xaminer includes in particular segments of the serv

ice areas served by Isthmian with areasnot served by it APL while
upholding the examiner s view that it is applicant s service which
must be considered argues that it is the adequacy of APL s entire
indivisible proposed service which is in issue

We agree with the examiner that it is the applicant s service rather

than interveners services which are to be considered in determina
tions ofadequacy The phrasing of section 605 c of the Act clearly
requires this construction As hereinbefore indicated however we

consider that adequacy of service should be weighed here on the basis
of separate inbound and outbound services As revealed by tables
Iand II theexport traffic in this service far exceeds the import traffic

In such circumstances this Board in the past has examined inbound

and outbound traffic separately Bloomfield S S Oo Subsidy
Route 13 1 and 1 5 8upra Grace Line Inc Subsidy Route 4
3 F M B 731 1952 U S Lines Oo Subsidy Route 8 3 F M B

713 1952 The examiner s division of the service into four segments
was undoubtedly made in recognition of this principle as well as in

recognition of the effect of the application on various established trade

routes
We consider however that inefficiency of operations which may

here result from overly refined examination of adequacy or inadequacy
of United States flag services is inconsistent with the purposes and

policy of the Act and militates in this case against consideration of
adequacy of service on the basis of four segments

Outbound Service

As indicated in table I American flag carriers participating in the
trades encompassed by the outbound leg of APL s round the world
service have carried no more than 27 percent of the total traffic orig
inating in any United States North Atlantic port other than New
York or Boston in the years 1952 or 1953 or in the first 6 months of
1954 the latest period of record This clearly indicates to us inade

quacy ofUnited States flag service Interveners assert however that
the low percentage indicated results from the inclusion of coal shipped
in bulk from Hampton Roads to Japan which if excluded would

greatly increase the United States flag percentage of traffic participa
4 F M B
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J

I
I

tion As hereinabove indicated we consider that such cargo m y

Jeasonahly be expected to be carried by liners in this trade More

over even if excluded from comideration United States flag partici
pation in the remaining traffic then becomes less than 3 perc nt for

the last full year or record 1953 a clearly unsatisfactory percentage

Inbound Service

As indjcated in table II some difficulty was experienced with the

traffic data submitted in vidence of the carryings to Baltimore from

the west 00ast of India for the first haU of 954 The irreconcilability
of these particular statistics is ofno moment however since the minor

volume involved 5 could in no event perceptibly influence he pro

portion between United States fl g anlforeign flag carryings While

more than half of the cargo carried to HaJllptoJ l Roads in 1952 and
to Philadelphia in 1953 was carried in United States flag vessels only
41 percent of the exports to North Atlantic ports other than Boston

and New York during the period January 1952 to July 1954 was car

ried in United States flag vessels whether the 1954 statistics to Balti

more are eliminated as in table IIA or whether the 1954 statistics to

Jlaltimore from the west coast of India only are eliminated We con

sider inadequacy ofUnited States flag service in this service to be suf

ficiently shown While the goal of 50 percent United States flag par

ticipation is not a rigid standard for application in section 605 c

matters 6 the statistics here adduced show aUnited States flag partici
pation sufficiently below that standard to clearly indicate in the

absence of cogent counterbalancing considerations inadequacy of this
inbound service

Vhile the application is clearly one with respect to operation in a

se vice served by two or more Un ted States citizens with United

States flag vessels in view of our findings of inadequacy of United

States flag service in both the outbound and inbound segments of this

service it is unnecessary to determine whether the effect of granting
the application would be to give undue advantage or be unduly preju
dicial as between citizens of the United States in the operation of

vessels in competitive services Bloomfield S S Co Subsidy Routes

13 1 and 1 5 8upra
There remains for consideration the issue of whether in the ac

compli hment of the purposes nd policy of the Act additional vessels

II Prbably less than 500 tons is involved after deducting the proprietary cargo carried

by Isthmian
e See Bloomfield S S Go SubsId1l Routes13 1 and 21 5 sUpra

4 F M B
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should be operated on the service in question Inthis regard we quote
from the Blo01nfield case supra where we stated at p 324

Having thus found inadequacy of service on the routes little need be said as

to the other finding required under the first paragraph of section 605 c of the

Act i e that in the accomplishment of the purposes and policy of this Act
additional vessels should be operated thereon The finding of inadequacy of

United States tIag service is the primary reason for making this second finding
required under the ection

We conclude that section 605 c of the Act does not interpose a

bar to grant of the application
4F M B
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No 767

AGREEMENT AND PRACTICES PERTAINING TO BROKERAGE

PACIFIC COAST EUROPEAN CONFERENCE AGREEMENT No 5200

IN THE MATIER OF AMENDMENT TO BROKERAGE RULE 21

PACIFIC COAST EUROPEAN CONFERENCE AGREEMENT No 5200

Submitted April 13 1955 Decided Nooember 30 1955

Amended ule 21 of Tari1f No 12 of the Pacific Coast European Conference
found to be an unapprove9 agreement or lJnapproved modification of an

agr ment between carriers wUhin the meaning of section 15 of the Ship

ptD g Act 1916 The Board has no power to suspend an approved or an

unapproved agreement between carriers

J Riclfard Townserid for Pacific Coast Customs and Freight
Brokers Association and Los Angeles Customs and Freight Brokers

Association Inc

Benj M Alt8chuler for Customs Brokers and Forwarders Associa
tion ofAmerica Inc

Alan F Wohlstetter for Mitsui Steamship Company Ltd

Gerald H Ullman for New York Foreign Freight Forwarders and
Brokers Association Inc

Leonard G James for Pacific Coast European Conference
John MfL80n as Public Counsel

REPORT OFTHE BOAED ON MOTIONS

FORINTERIM ORDER AND RELATED PETITIONS

By THE BOARD

The movants Pacific Coast Customs and Freight Brokers Associa
tion and Los Angeles Customs and Freight Brokers Association Inc

See modification l F M B 65
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Pacific Brokers and Customs Brokers and Forwarders Associa
tion of America Inc Customs Brol ers of America request an

interim order directing respondent members of the Pacific Coast Euro

pean Conference 1 th conference 1 not to apply during the

pendpncy of the proceedings in Docket No 767 amended Rule 21 of
conference Tariff No 12 and 2 to restore to the conference list of

approved freight brokers the names of those removed by application
of amended Rule 21

Mitsui Steamship Company Ltd 1itsui the principal inde

pendent competitor in the U S Pacific coast Europe trade by peti
tion seeks an order requiring the conference to cease and desist from

acting pursuant to amended Rule 21 and asks for certification of this
matter to the Department of Justice for collection of penalties pro
vided in section 15 of the Shipping Act 1916 the ACt 2 and for

prosecution under the antitrust laVs

1 Anglo Canadian Shipping Co Ltd Blue Star Line Ltd Canadian Transport Co Jt4
Compagnie Generale Transatlantique French LineThe East Asiatic Company Lti
A S Det 0staSiatiske Kompagni Fruit Express Line AIS Furness Withy Co Ltd
Furness Line Hamburg Amerika Linie Hamburg American Line Italia Sacieta Per

Aziani di Navigaziane Italian Line Knutsen Line Joint Service af Dampskibsaktle
selskapet Jeanette Skinner Sklbsaktieselskapet Pacific Skibsaktieselskapet Marie Bakke
DampskibsakUesetskapet Golden Gate Dampskibsaktieselskapet L sbeth Nippon Y scn

Kaisha Norddeutscher Lloyd North German Lloyd N V NedeiIandsch Amerlkaansche
Stoomvaart Maatschapplj Holland America Line Osaka Shosen Kaisha Ltd FreJ
Olsen Co Fred Olsen Line Rederiaktiebolaget NorastjernRn Johnson Line Rederiet
Ocean A S J LaurItzen Managing Owners Lauritzen Line Royal Mail Lines Ltd
Seabaard Shipping Company Ltd States Marine Lines Joint Service af States Marine
Corporation States Marine Corporation af Delaware Westfal Larsen Campany A S
Interocean LineWestern Canada Steamship Company Limited

II Section 15 pravides
That every common carrier by water or other person subject to this Act shall file

immediately with the board a true copy or if oral a true and complete memorandum af
every agreement with another such carrier or ather person subject to this Act or modifl
cation ar cancellation thereof to which it may be aparty or conform in whole ar in part
fi xing ar regulating transportatian rates or fares giving or receiving speCial rates ac

commodations or other special priVileges or advantages j controlling regulating prevent
ing ar destroying competition poaling or apportioning earnings losses or traffic j allatting
ports 01 restricting or otherwise regulating the number and character of saiUnga betw en

ports j limiting or regulating in any way the volume ar character of freight or passenger
traffic to be carried ar in any manner praviding for an exclusive prefe ial ar caap
erative working arrangement The term agreement in this section includes understand
1ngs conferences and ather arrangements

The board may by order dIsapprove cancel or modify any agreement or any modifica
tian or cancellation thereof whether or not previously approved by it that it finds to be
unjustly discriminatory or unfair as between carrIers shippers exparters importers or

ports or between exparters from the United States and their foreign competitors ar to
aperate to the detriment of the commt rce of the United States or to be in violation of
this Act and shalt approve all other agreements modifications or cancellations

Agreements existing at the time of the organization af the board shall be lawful until
dIsapproved by the board It shall be unlawful to carry out any agreement or any portion
thereo disapproved by the baard

AU agreements modifications or canceLlatians made after the organization of the
board shall be lawful only when and as long as approved by the board and before ap
proval or after disapprqval It shall be unlawful to carry out In whole ar in part directly
or indilectly any such agreement modification orcancellation

4 F M B
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New York Foreign Freight Forwarders and Brokers Association

Inc New York Brokers petitions for similar action and addi

tionally alleges aviolation of section 20 of the Act The petitions are

based on therecord ofhearings before theexaminer in Docket No 767
and although not filed in that proceeding are nevertheless considered

by us as part thereof

The conference operates under F M B Agreement 5200 the basic

agreement approved on May 26 1937 which authorizes the con

ference to act in concert in relation to activities specified in Article 1

of said basic agreement as follows

1 This agreement covers the establishment regulation and maintenane of

agreed rates and charges for or inconnection with thetransportation of aU cargo

in vessels owned controlled chartered and or operated by the parties hereto in

the trade covered by this agreement and brokerage tariffs and other tters
directly relating thereto members being ouDd to the maintenance as betW B

themselves of uniform freight rates and practices as agreed upon from time

to time

Pursuant thereto the conference adopted Rule 21 the first para

graph of which reads as follows

21 Freight brokerage Member Lines arepermitted to pay brokerage ONLY
to rms whose names appear on the Conference s Approved Freight Brok r8 lil1lt

This rule was amended on October 5 1954 by i suapce of Second Re

vised Page N to conference Tariff No 12 effective retroactively to

September 29 1954 So far as is here pertinent it provides as follows

Member Lines MUST refuse to pay brokerage to any Broker who solicits for or

receives brokerage from ca nonconference line competitor and such Broker will
be excluded from the Conference s List of ApprovedFreight Brokers

Admittedly neither Rule 21 nor the amendment theleto was filed
with us for approval and no specific approval thereof has been

granted
Proceedings in Docket No 767 were initiated by our order of

October 19 1954 which directed the conference to show cause why the

basic agreement should not be disapproved and to withdraw amended

Rule 21 pending determination of its lawfulness under sections 15 16

and 17 of the Act This order was superseded and cancelled by our

Every agreement modification or cancellation lawful under this section shall be ex

cepted from the provision of the Act approved July second eighteen hundred and ninety

entitled An Act to protect trade and commerce against unlawful restraints and monopo

lies and amendments and acts supplementary thereto and the provisions of sections

seventy three to seventy seven both inclusive of the Act approved August twenty seventh

eighteen hundred and ninetr four entitled AnAct to reduce taxation to provide revenue

for the Government and for other purposes and amendments and acts supplementary

thereto
Whoever violates any proviSion of this section shall be liable to a penalty of 1000

for each day such violation continues to be recovered by the United States in a civil

action

I

4 F M B
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order of October 2 1954 which required the conference to show calise

why 11meilded Rule 21 should not be modified or cancelled or failing
such modification or cancellation by the conference why the Board

should not disapprove or cancel it approval or the basic agreement
The superseding order did not require the conference to withdraw

amended Rule21

HeariIigs were held in San Francisco before an examiner during the

period January 25 to February 3 1955 Parties intervening during
or prior to the hearing were IsbraIidtsen Company Inc another in

dependent competitor of the conference New York Brokers Pacific
Brokers CllstolIis Brokers of America American Union Transport
Inc and Mitsui The motions and petitions under consideration were

filed ubsequent to completion of the hearings blit prior tQ the ex

aminers recommended decision

Thereafter and pursuant to our order of March 25 1955 Pacific

Brokers Customs Brokers ofAmerica and Mitsui Bl1bntitted affidavits
of fact in support of allegations that irreparable injury would flow

fromc the oontinued operation of amended Rule 21 Subsequ ntly oral

a twasheard on

1 Whether amended Rule 21 is an approved agr JIient within the

meaning of section 15 of the Act nd

2 Whether assumiJg am Ided Rule 21 to be lawfulas 8u8spproved
section 1 agreement we are authorized to suspend ot di t the con

ference not to apply the amendment prior to final adjudication in

Docket No 767

r

t
II
t

li

CONTENTIONS OF THE PARTIEB

Pacific Brokers and Customs Brokers of America Xntertd th

amended Rllle 21 unapproved under section 15 ofthe A t is therefre

lUllawful as an agreement between carriers whichreq res approv8J
under that section that the Board has jurisdiction a rtermination
ofhearings before an examiner butprior to issuance of reoommended
decision to issue an interim order under sections 22 and 23 of the Act
and that an interim order should issue to prevent serious injury to

innocent parties to prevent detriment to the commerce of the United
States and to prevent the conference from applying a rule which may
be unlawful under sections 15 16 and 17 of the Act New York
Brokers joined in the motion ofPacific Brokers

Public Counsel contends that prior Boaid approval of the basic

agreement does not eliminate the requirement for section 15 approval
or amended Rule 21 that the amended rule is unlawful as an unap
proved agreement between carriers which controls or regulates eompe

4 F M B
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tition and that the Board is without jurisdiction to graht the relief

requested but that through its continuing jurisdiction over conference

agreements theBoard may order the conference not to apply amended
Rule 21 during the pendency of proceedings in Docket No 767 under

penalty of modification or cancellation of the basic agreement
The views expressed in the related petitions are similar to those ad

vanced in support of the motions for interim 9rder Mitsui contends
that application of amended Rule 21 is unlawful without prior Board

approval undersection 15 of the Act New York Brokers in addition
1 maintain that adoption of amended Rule 21 with knowledge that

a similar rule had been rejected by the Board s Regulation Office was

in deliberate and flagrant violation of the Shipping Act 1916 and
the jurisdiction of the Federal Maritime Board and 2 request that
we assess and recover penalties from the member conference lines in
the event that we find amended Rule 21 to be an unapproved agree
ment within the meaning of section 15

The conference contends i that amended Rule 21 is an approved
agreetnent between carriers within the meaning of section 15 of the
Act since the basic agreement authorizes themaking of rules and regu
lations concerning brokerage and 2 that we have no power to sus

pend amended Rule 21 or to order the conference to cease ahd desist
from applYing the rule until after afullhearing ahd then only upon
finding a violation of one or more of the provisions 6f the Adt

IsSUES

The primary issue for consideration is whether amended Rule 21

is an approved agreement within the meaning of section 15 of the Act

by virtue of a prior Board approval of the basic Rgreement which

authorized the making of rules and regulations concerning brokerage
To this end our attention is directed to the decision of our predecessors
in Section 15 Inquiry 1 U S S B 121 1927 a formal investigation
for the purpose of ascertaining the meaning of the word every as

used in the phrase every agreement with another carrier

appearing in section 15 In that proceeding the Shipping Board

described those agreements which require approval under section 15
in the following language

In the nature of transportation by water it is manifest that conference agree
ments within thepurview of section 15 are those whereby the carriers propose
to be governed in their conference activities as to matters specified in the first

paragraph of that section Agreements arrived at by conference carriers pro

Viding for fixing or regulating transportation rates or fares and theother matters

specified and agreements modifying or cancelling such agreements are within
themeaning of section 15 By that section the burden of filing copies or memo

randa of all such agreements is put upon the carriers and performance under

See end of quotation

4 F M B



PACIFIC COAST EUROPEAN CONF PAYMENT OF BROKERAGE 701

them is unlawful Until tJley have received bQard approval Such agreements o re

to be distinguished from the routine of conference activities Emphasis sup

plied

Glvlng or receiving 8pecial rate8 accommodation8 or other special privUeges or ad
vantages controlUng regulating preventing or destroying competition pool1ng or ap

portioning earnings losses ortraffic ll11oting ports orrestricting orotherwise regulat
ing the number and character of sailings between ports l1miting or regulating In any
way the volume or character of freight or passenger traffic to be carried or in any
manner providing for an exclusive preferential or cooperative working arrangement

The Shipping Board distinguished between agreements which

while unapproved fall witain the prohibition of the Act and those
routine agreements wlllen are unobjectionable whether or not spe
cifically approved Under section 15 Under that decision the stand

ards for disti guishing between types of agreements are those speci
fied in section 15 The decision requires that every agreement between

carriers whether oral or embodied in a basic conference agreement
tariff or other dOcument be filed for Board approval unless the

agreement is when meas1lred by the standards of section 15 a routine

one authorized by an approved basic conference agreement Since
section 15 subjects earners who are parties to an linapproved agree
ment to the riskof a declaration ofunlawfulness of stich an agreement
and a penalty of 1 000 per carrier for each day of its application
the Shipping Board in Section 15 InquiryJ Supra contemplated that

the risk of invoking penalties would effectively insure th filing of

all carrier agreements which might be iewed as nonroutine
A judicial standard for determining agreements whieh require

approval under section 15 of the Act as distinguished ftom routine

conference activities flowing from approved agreementS twas laid

down in Isorandtsen 00 Inc v Unit d States et iU 211t F 2d 51

D C eir 1954 There the petitioner sought jErriew of a Board

order which denied requests to suspend a prop6Sed duai rate exclu

sive patronage system pending hearing on the law ftrlnes l of the

system The Board in that ase in support of the Q r aigu d that

approval given by the Board to a basic conference agreement 3
con

ferred a scope ofauthority wit h41 which the conf r c caiTiers mIght
lawfully act in concert without specific Board approval of each action

and that the institution of toe du l ra system w s such a lawful
routine action The Court of Appeals rejected the argument set

aside the order in question and enjoined the institution of the system
pending hearing on its laYfulness un4er the Act employing at page
56 of the opinion the following significant language

Agreements referred to in the Shipping 4ct are defined to include under

standings conferences and other arrangements Clearly a scheme of dual

8 The basic agreement of the Japan Atlantic and Gulf Freight COllference did not con

tain Ianguage speCifically authorizing the useof dual rlrtes

4 F M B
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rates like that involved here is an agreement in this sense It can hardly be

classified as an interstitial sort of adjustment since it introduces an entirely
IWW scheme of rate combination and discrimination not embodied in the basic

agreement But even if it were not a new agreement it would certainly be

classed as a modification of the existing basic agreement In either case

Hi requires that such agreements or modifications shall be lawful only when

and as long as appro1fed by the Board Until such approval is obtamed the
Shipping Act makes it illegal to institute th dual rate system

The Bo rd order considered by the Court of Appeals had been as

noted by the Court issued ithout heating The order in reciting
inter alia It not appearing that the initiation of the proposed con

tract noncontract rate system will be in violation of the Ship
ping Act 19 6 necessarily constituted a finding without hearing
that the agreem nt to institute a dual rate system was not an unap

proved section 15 agreement The Court then in holding that the

Board erred in refusing to suspend 4 the operation of the system
and in not remanding that issue to the Board for hearing necessarily
considered the Board authorized to determine as a matter of law

from the construction of documents in relatiqn to each other and
according to the standards specified in section 15 whether an agree
ment between carriers has bean necessarily authoti ed by an approved
basic conf rence agreement See also liver Plate and Brazil Oonfer
v Pressed Steel Oar Jo 124 F Supp 88 91 S D N y 1954

aff d 227 F 2d 60 where the sbrandtsencase was stated to have
h en decided as a matter of iaw 1S

COlltruing amended Rule 21 together with article 1 of the basic

agreement in accordance with the standards laid down in section 15
of the Act we find asa matter of law that amended Rule 21 is an

agreement between earriers which requir separate approval upder

sectjon 15 Surely amended Rule 21 intrdu s a new scheme of regu
lation and control of competition and provides or an exclusive wQrk

4 Suspend is misapplied here In view of the ultimate decision of the Court of ppeals
holding tbe agreement to be an unapproved section Hi agreement

J

The Court of Appeals in the Isbrandtsen case reviewed the admhiistrative order under
5 U S C 1032 Under that section the Court of Appeals has exclusive juriSdiction to

enjoin set aside suspend in whole orinpart or to determine the validity of such
final orders of the United States Maritime Commission or the Federal Maritime Board or

the Maritime Administration enteredunderauthority of the Shipping Act 1916 as amended

and the Intercoastal Shipping Act 1983 as amended as are now subject to judicial rev19w
pursuant to the provisions of section 880 of Title 46 Under 5 U S C 1087 b whe e

the agency has held no hearing prior to the taking of the action of which review Is sought
the Court 6f Appeals must determine whether a hearing is required by la The C01lrt

may only pass on the issues if no hearing is required by law and where it appears from

th pleadings aIld affidavits flIed by the parties that no genuine i88ue of materlqZ fact 48

pre8ented In the 18brandtsen case issues as to the merits of a proposed exclusive

patronage dual rate system were left for Board determination the order sought to be reo

viewed was set a81dc insofar as that order allowed the system to go into effect as an

agreement between carriers which had received prior approval under section 15

4 F M B
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ing arrangement not embodied in the basic agreem nt Although
article 1 ofthe hasic agreement authorizesthe conference to make rules

and regulations concerning brokerage and matters directly relating
thereto the authority granted in article 1 does not extend without

additional lpproval to the creatlon of new relationships which in

vade the areas of concerted action s cified in section 15 ina manner

other than as a pure regulation of intr conference competition
Whether the regulation ofcompetition inherent in amended Rule 21

is unfair unreasonable or unjustly discrimInatory we do pot and

p eed not here determine We declare however that amended Rule 21
Whether or not unlawful under sections of the Act other than section

15 is an unapproved agreement or modification ofan agreement with

in the meaning of section 15 which may not be effectuated withou our

prior pproval
The conference asserted in oral argUIpent that finqings of section

15 violation must be based on a full hearing citing L08 Angeles By
Products 00 v Barber S S Line8 Ino 2 U S M C i06 1i4

1939 We do not understand that report to be in any manner t

variance with our finding here The determination of questions of

la n cessarily does not require an evidentiary hearing As the

present ase oral argument on such questions affords a full opPOr

t ni y to be heard within the meaning of section 23 of the Act We
nsid r then that where we becomesware of an agreement among

conference carriers which is cQnsidered by those carriers to be author
ized but which may be an unapproved agreement ithin the meaning
of section 15 assuming no issues of f ct or 8dministr tive discretion

we are authorized under section 22
e to order the carriers to show

ause within a specified time why the agreement shouid not be de

clared to be uniawful as an unapproved agreeVlent within the mean

ing of the Act The sanctions wl1ich we may then impose are first a

declaration of unlawfulness of the agreeinent unde seetion 15 sec

ond the insti ution of a civil action or the collection o the statutory
penalties

Activities of t1is generai character prior to the decision of the

Court of Appeals in Isbrandtsen v United S ate8 8upra were con

idered to be routine agreements riot requiring separate approval
under section 15 of the Act WhHe the 18branatsen case does not es

tablish a clear and Complete guide for disting ishing routine from

nonroutine conference arr ngeinents we consider as hereinabove in

I

e U S Ntw 00 v Ounard s s 00 284 U S 474 486 1982 If there be a failure
to file an ll greemeilt as required by 115 the board aB In the case of other violations of

the act Is fully autIJorlzed by I 22 8upra to afford relief upon complaint orupon its own

motion

4 F M B
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dicated that within the principles laid down in that case amended IiiRule 21 is a nOIroutine arrangement However in view of thereliance

of this and other conferences on our established administrative prac
tice of not requiring specific approval of routine arr ngements and

in the exercise of the administrative discretion vested in us we will
not take any action aimed at collection of the penalties provided in
section 15

We will view any failure of the conference to restore to the list of
approved brokers those persons whose names Qave been removed as a

result of the operation of amended Rule 21 to be an unlawful applica
tion ofan unapproved agreement

Counsel for the conference has pointed out that the confereIlce had

an identical brokerage rule in effect during the period 1931 to 1941
and urges that the firmly established administrative practlce of re

garding such rules as routine conference activities requires us to con

sider amended Rule 21 as a rvutine agreement While e consider

the nature of amended Rule 21 to be clear as a matter of law as here
inbefore discusSed Ve also consider that a more definitive guide for

distinguishing agreements which require specific approval from those

which constitute routine preauthorizeed agreements is highly desir

able We will therefore initiate a rule making pfoc ooding for

the guidance of conferences for the purpose of defuiing both sped
fieally alid generally those agreements between carriers which must

receive our approval under section 15 of the Act before effectuation
The question of our authority to suspend amended Rule 21 during

the pendency of proceedings in Docket No 767 requires little discus

sion Briefly we consider this Board to be without authority express
or implied to suspend or stay approved or unapproved greements
between carriers Where we deem it tobe sufficiently urgent we may
as we have in the past enlist the aid of a court of equity to stay a

given activity Before such court each party will receive due pro
tection If a stay is issued the court may require the posting of a

bond or may make other provision for the benefit of all parties to the

litigation to protect each against economic loss In the present case

we are not authorized to order the conference to cease and desist from

applying amended Rule 21 either prior or subsequent to a determina
tion of the status of the rule under section 15 of the Aot

The arguments advanced as authority for the exercise of stay or sus

pension jurisdiction are not convincing While it is urged that we

T West India Fruit cE Steamship 00 v SeatramlAnes 170 F 2d 77 2 Gir 1948

4 F M B
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have been granted that power in section 25 of the Act S section 25

viewed in proper perspective relates only to rehearings or redeter

mi ations ofmatters previously commenced completed and reported
under the authority of sections 22 23 and 24 Its provisions are pri
marily procedural are in supplement of rather than at v riance with

those sections and do not authorize a complete and independent chin
nel of relief The section forms the basis for Rule 16 of the Board s

Rules of Practice and Procedure 9 which specifies the maner in which
redeterminations shall be made

The decisions cited by movants offer no support for the proposition
advanced In the principal decision relied on Power Oomrn n v

Pipelitne 00 315 0 S 575 1942 the Supreme Court upheld that

Commission s authority to decide a matter after submis ioIof evi
dence but prior to completion of fullhearings The deCision does not

support the view that we may suspend or stay the operation of an

approved agreement prior to completion of full hearings The Fed

al Power Commission had ultimate jurisdiction in the matter before
it whether exercised before or after completion of the hearing process
Here we have not been granted the power to suspend or stay dele
gated powers are circumscribed by the express provisions of the en

abling statute Stark v Wickard 321 U S 288 1944 Those

agencies which exercise suspension or restraining authority do so

under express authority granted The Act containsno such delegation
of autnority

In summary 1 we find amended Rule 21 to be an unapproved
agreement between carriers within the meaning of section 15 of the

Act and 2 we declare that this Board has no power to suspend an

approved or anunapproved agreement between carriers The motions
for interim order and related petitions are granted insofar as they
seek a declaration as to the lawfulness of amended Rule 21 under sec

tion 15 The motions and related petitions are otherwise denied

I Section 25 provides

That the board may reverse suspend ormodify upon such notice and in such manner

as it deems proper any order made by it Upon application of any party to adecision or
order it may grant a rehearing of the same orany matter determined therein but no such

I application for or allowance of a rehearIng shall except by special order of the board
operate as astay of such order

o Rule 16 a provides
Reopening by Board and mOd jlcation or 8etHng a8lde 01 report ororder Upon pet

t1on or its own motion the Board may at any time after reasonable notice reopen any

proceeding under these ru s for rehearing reargumtnt or reconsideration and after op
portunity for hearing may alter modify or set aside in whole or In part its report of
findings ororder therein if it finds such action is required by changed conditions in fact
or law orby t epublic interest
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ORDER

At a Session ofthe Federal MaritimeBoard held at its office in Wash
ington D C on the 20th d y of December A D 1955

No 767

AG MENT AND PRACTICES PERTAINING TO BROKERAGE PACIFIC COAST
EUROPEAN CONFERENCE AGREEMENT No 5200

IN THE MATTER OF AMENDMENT TO BROKERAGE RULE 21 PACIFIC COAST
EUROPEAN CONFERENCE AGREEMENT No 5200

I

These matters being at issue on motions for interim order and re

lated petitions on file and having been duly heard and submitted by
the p8 ies and fullconsideration of the matters and things involved

having been given and the Board on the 30th day of November 1955
hav ng made and entered of record a report stating its conclu ions
and decision on said motions and petitions which report is hereby
referred to and made a part hereof

It declaled That the October 5 1954 amendment to Rule 21
of Pacific Coast European Conference Tariff No 12 has not been ap
proved by this Board or its predecessors under section 15 of the Ship
ping Act 1916 as amended and

Itis declaled That it is aviolation ofsection 15 ofthe Shipping Act
1916 as amended for the Pacific Coast European Conference and its

members as named in the Appendix to effectuate said amendment
while unapproved by

1 striking from and or failing to restore to the list ofbrokers

approved by the Pacific Coast European Conference those brokers
who have solicited cargo for a competitor of the Pacific Coast
European Conference and or

2 including in and or failing to withdraw from Pacific
Coast European Conference Tariff No 12 the said unapproved
amendment to Rule 21 of said tariff and

It is ol deled That the further relief sought in the motions and re

lated petitions be and it is hereby denied

By theBoard

SEAL Sgd A J WILLIAMS

SeCletary
4 F M B
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APPENDIX

Anglo Canadian Shipping Co Ltd Blue Star Line Ltd Cana

dian Transport Co Ltd Compagnie Generale Transatlantique
French Line The East Asiatic Company Ltd A S Det 0stasia

tiske Kompagni Fruit Express Line A S Furness Withy Co
Ltd Furness Line Hamburg Amerika Linie Hamburg American

Line Italia Societa Per Azioni di Navigazione Italian Line

Dampskibsaktieselskapet Jeanette Skinner Skibsaktieselskapet Pa
cific Skibsaktieselskapet Marie Bakke Dampskibsaktieselskapet
Golden Gate Dampskibsaktieselskapet Lisbeth Knutsen Line Joint

Service Nippon Yusen Kaishaj Norddeutscher Lloyd North Ger
man Lloyd N V Nederlandsch Amerikaansche Stoomvaart

Maatschappij Holland America Line Osaka Shosen Kaisha Ltd

Fred Olsen Co Fred Olsen Line Rederiaktiebolaget Nordstjer
nan Johnson Line Rederiet Ocean A S J Lauritzen Managing
Owners Lauritzen Line Royal Mail Line Ltd Seaboard

Ship
ping Company Ltd States Marine Corporation States Marine Cor

poration ofDelaware States Marine LinesJoint Service Westfal

Larsen Company A S Interocean Line Western Canada Steam

ship Company Limited regular members of the Pacific Coast Euro

pean Conference and American President Lines Ltd an associatE
member of said conference

4 F M B

J
I



FEDERAL MARITIME BOARD

No 730

IN THE MATTER OF rHE STATEMENT OF JAPAN ATLANTIC AND

GULF FREIGHT CONFERENCE FILED UNDER GENERAL ORDER 76

Submitted June 21 1955 Decided December 12 1955

Proposw exclusivepatronage cQntractjnoncontract system of the Japan Atlantic

and Gulf Freight Conference approved under section 15 of the Shipping
Act 1916

The exclusivepatronage contractjnoncontract system of the Japan Atlantic

and G lf Freight Conference not found to be unjustly discriminatory or

unfair as between carriers shippers exporters importers or ports or

between exporters from the United States and their foreign competitors or

to operate to the detriment of the commerce of the United States or to be in

violatio of theShipping Act 1916

Approval granted under section 15 of the Shipping Act 1916 contingent upon

modiflbation of the proposed exclusive patronage contract to reflect theviews

of the Board

11errnan Goldman Elkan Twrk SeY1nour H Kligler and Elkan

Turk Jr for respondent
John J O Oonnor and John J O Oonnor Jl for Isbrandtsen Com

pany Inc and Edward P Hodges Jame8 E Kilday William J

Hickey andFrank J Oberg for the Department of Justice petitioners
Ohas B Bowlimg Ohas D Turner Oharles W Bucy Harry ROB8

Jr and Henry A Oockrum for Secretary of Agriculture of theUnited

Stptes intervener

MaaJ E Halpern John Mason Edward Aptaker and Richard W

K Ul1U8 aS Public Counsel

REPORT OF THE BOARD

By THE BOARD

This procepding arose out of a stat ment filed on December 24

1952 by the Japan Atlantic and Gulf Freight Conference the con

ference pursuant to section 236 3 of General Order 76 proposing

117 F R 10175 46 C F R 236 3 Nov 10 1952
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to initiate an exclusive patronage contract noncontract freight rate

system dualrate system in the trade from Japan Korea and

Okinawa to U S Gulf ports and Atlantic coast ports ofNorth Amer

ica the system to become effective on the 30th day followingthe filing
Protests against the proposed system have been filed by Isbrandtsen

Company Inc Isbrandtsen an independent steamship company

operating in the Japan Atlantic trade and by the United States

Department of Justice Justice

Under the proposed dual rate system contract rates set at a level
below non ontract rates would be charged on all commodities moving
in th traqe to those shippe s promising to ship exclusively via con

ference vessels during the period of the contract A second and higher
level of rates would be charged nonsigning shippers The differential

or spread between the levels of contract and noncontract rates was

fixed in the statement at 9Y2 percent of the contract rates applicable
to the respective tariff items rounded off to the nearest quarter of

a dollar

As required by General Order 76 the conference statement set forth

a the amount o differential or spread between the propos dcontract
and noncontract rates b the effective date of the proposed system

c the reasons for the u of dual rates in the trade involved d

the basis for the differential or spread and e copies of the form of
contract proposed to be used

In its protests of January 12 1953 to the conference statement

Isbrandtsen requested that we 1 grant a hearing on the lawfulness
of the propoed dual r te system under sections 14 15 16 and 17 of
the Shipping Act 1916 the Act 2 direct the conference not

to effectuate the proposed dual rate system pending completion of the

hearing and alternatively 3 reject the conference statement with

out a hearing lor noncompliance with General Order 76 In its sup
plemental and amendatory comments of January 19 1 53 Isbrandtsen

argued that 1 it would be unlawful under section 15 of the Act for

the conference to initiate a dual rate system without prior Board
approval and 2 the Board is without authority to approve the

dual rate system proposed by the conference since the systeIp would

be unjustly discriminatory and unfair as between carriers shippers
exporters and importers would operate to the detriment of the com

I merce of the United States and would be in violation of the Act

The protest of Justice was substantially similar to the Isbrandtsen

protest as amended

4 F M B
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On January 21 1953 we granted a hearing on the protests but denied J

the requests to suspend the operation of the dual rate system stating
e

that 1 the conference statement appeared to comply with the e

requisites of General Order 76 2 the proposed differential between

Icontract and noncontract rates did not appear to be arbitrary un

reasonable or unjustly discriminatory 3 it did not appear that

the initiation of the proposed dual rate system would be unjustly
discriminatory or unfair or detrimental to the commerce of the United

States or in violation of the Act and 4 it did not appear that the

initiation of the system would cause irreparable injury to Isbrandtsen

On January 22 1953 Isbrandtsen filed in the U S Court ofAppeals
for the District of Columbia Circuit a petition for review of our

January 21 order That court on the same day granted a temporary

stay of the order until such time as Isbrandtsen s application for an

interlocutory injunction could be heard On March 23 an interlocu

tory injunction was granted staying so much of our January 21 order

as purported to approve institution of the dual rate system Petitions

for certiorari filed by us and by the conference were denied by the

Supreme Court 2

On January 21 1954 the Court of Appeals set aside so much of the

January 21 1953 order as purported to approve the proposed dual

rate system holding that section 15 of the Act requires our approval
before a dual rate system may be effectuated and enjoined the con

ference from effectuating the system prior to such approval3

On August 17 1953 we granted the petition of the Department of

Agriculture for leave to intervene A hearing was conducted before

an examiner during the period October 5 through December 23 1953

Inhis recommended decision dated September 13 1954 the examiner

found that 1 the conference statement complied with the require
ments of General Order 76 2 the differential between contract and

noncontract rates would not be arbitrary unreasonable or unjustly
discriminatory 3 the initiation of the proposed dual rate system
would not be unjustly discriminatory unduly prejudicial or unfair

or detrimental to the commerce of the United States and 4 the

proposed dual rate system would not cause irreparable injury to

Isbrandtsen On motion of Isbrandtsen Justice and Public Counsel

we by order dated October 6 1954 remanded the record to the ex

aminer with instructions to prepare supplemental findings of fact as

to the basis for the spread between contract and noncontract rates and

as to the reasonableness of the exclusive patronage contracts proposed

II FederaZ Maritime Boa1 d v United States et aZ 345 U S 975 1953

5 Jsbrandtsen CO Y United States 211 F 2d 51 Hl54
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for use in the trade and with instructions to show the ruling upon the

findings of fact and conclusions of law proposed by the parties
On January 17 1955 the examiner served his supplemental findings

on those matters specified in the order of remand Exceptions to the
recommended decision as supplemented were filed by all parties to

the proceeding and oral argument on the exceptions has been heard

Exceptions and proposed findings not discussed in this report nor

reflected in our findings have been considered and found not justified
by the facts or not related to material issues in t4is proceeding
Recommended findings and conclusions of the examiner are not

adopted herein unless so specified
We find the following to be the basic evidentiary facts

b

e

v

a

b

BASIC FACTS

The conference is a voluntary association of 17 steamship lines 4

operating under authority of F M B Agreement No 3103 as

amended between Japan Korea and Okinawa and the Gulf and

Atlantic coasts of North America

embers of the conference and its predecessor organization the

Japan Atlantic Coast Freight Conference have operated as common

carriers in the tradefrom Japan to theAtlantic coast ofNorth America

under successive agreements the first of which was an agreement be

tween two Japanese and one United States flag line executed on No

vember 14 1922 and finally approved by our predecessor the Shipping
Board on February 16 1926 as Agreement No 731 A succeeding
agreement No 129 wasamended to include Gulfports as discharging
ports All subsequent agreements have included both Gulf and At

lantic ports
The current agreement F M B No 3103 approved in unamended

form on June 25 1934 was executed by 8 lines 1 American 5 Japa
nese and 2 others all parties to the agreement 5at the time ofhearing
herein

Private steamship operations in the conference trade ce sed on or

about December 8 1941 due to the outbreak of war between Japan
4 The present membership of tbe conference isas follows

Mitsui Steamsbip Co Ltd Kawasaki Kisen Ralsha Kokusai Line Nippon Yusen

Kaisba Osaka Sbosen Kaisba Ltd Sbinnihon Steamsbip Co Ltd B rber Wilbelmsen

Lines American President Lines Ltd A P Moller Maersk Line Yamasbita Kisen

Kaisha Waterman Steamsbip Corp Lykes Bros Steamsbip Co Inc United States

Lines Co American Pioneer Line States Marine Corp and States Marine Corp of Dela

ware Ivaran Lines Far East Service De La Rama Lines Daido Kaiun Kaisba

Represents a joint service tbe membersbip of each of wbicb consists of two or more

sbip owning corporations R 33 Exbibits 22 60 70 and 71

6Dollar S S Lines Inc Ltd bas been succeeded by American president Lines Ltd

Tbe present member Nippon Yusen Kalsba was in 1934 represented by itself and its Kobe
branch

4 F Y B
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1lnd the United States private ste mship lines resumed operations
on or about March 2 1946 carrying cargoes for Supreme Commander

for the Allied Powers SCAP under rates set by War Shipping
Administration Licenses were issued by SCAP to private steamship
companies commencing on November 1 1947 Private exporting by
Japanese merchants was not resumed until the latter part of 1948

or early 1949 The conference continued to exist at least nominally
during Wodd T

ar II with American President Lines Ltd

Barber Wilhelmsen Line and A P Moller Maersk Line as members

The conference was formally reestablished in Japan on December

13 1948 Of the 10 lines constituting the conference membership in

1948 3 were conference members in 1934 when the present agree

ment was approved in unamended form by our predecessor the

Shipping Board

Vhile Agreement No 3103 as amended the basic agreement t

permits the establishment regulation and maintenance of agreed b

rates it contains no language specifically authorizing the use of the e

dual rate system From 1928 through 1941 however the conference v

employed a dual rate system for various commodities The system in a

1928 covered only three commodities but was extended in 1934 in b

Tariff No 10 to cover all important commodities moving in the trade

In prewar tariffs the differential was set on a dollar rather than per

centage basis and varied from commodity to commodity and from

tariff to tariff Expressed in percentages the prewar differentials be

tween contract and noncontract rates ranged from 12 percent to 66

percent of the contract rates

Prior to World War II due at least in part to the existence of
the dual rate system the conference had no direct liner competition
and little tramp competition Commodities normally moving in

this trade are not conducive to tramp movement

Since the resumption of private steamship operation after Wodd

War II Isbrandtsen has been the sole nonconference line to maintain
a berth service in the Japan Atlantic trade From 1947 to early 1949

Isbrandtsen operated from Japan to Atlantic coast ports of tho United
States via the Suez Canal Since early 1949 Isbrandtsen has operated
an approximately fortnightly service from Japan to U S Atlantic

coast ports via the Panama Canal as part of its eastbound rounct

the world service 6

Although Isbrandtsen chartered three foreign

Isbrandtsen s vessels in the round theworld service proceed from U S North At

lantic ports to Mediterranean ports and through the Suez Canal to Bombay Colombo

Singapore Manila Hong Kong Keelung Kobe Nagoya Shimizu Yokohama San

Francisco Los Angeles and return via the Panama Canal to U S North Atlantic ports

4 F M B
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flag vessels for single sailings in this trade in 1950 and 1951 it has

otherwise exclusively employed its 11 United States flag vessels in

this trade In other trades Isbrandtsen employs both United States

flag and foreign flag vessels NOl e 9 Is1randtsen s vessels are

equipped with refrigerated space or special silkrooms as are many
of the conference vessels

Conference membership is open to any common carrier regularly
operating or intending regularly to operate in the trade Although
invited to join sbrandtsen has rem ined outside the conference as

a matter of policy
Most of the conference vessels commence loading inbound cargo

for the U ited States at the P4ilippines proceed to Hong Kong and

complete loading in Japan Most of the conference vessels discharge
at Pacific Gulf and Atlantic ports of the United States 1 The

amount of cargo moving from Japan to Gulf ports of the United
States has been small in comparison with the amount of such cargo

moVing to ports on the Atlantic coast of the UniteStates While

Isbrand sen so etimes load inoun cargfor the United States in

Indi Ceylon and Singapore s ch rryings are minor Its prin
cipal inbound United States carryingg aside from cargo from Japan
in this trade and in the Japan U S Pacific coast trade have been

cargoes lifted in the Philippines Cargo from Hong Kong and Japan
is carried largely on a measurement basis 8 and oves und rhigher
freight rates than the primarily weight and bulk cargo originating
in th p iiippihes Ideally on a vessel of 10 9QO dwt capaqity
oWners pr fer to carry ab mt 3 900 tons of weight cargo anq to 4 vte

the remainder of the ve sels Qwt capacity exclu ive of capacity
r quired for fuel water and stol to the higher paying measurement

cargo In ailocating space asletween Japan and Philippin cargo

th higher rated Japanese c rgo is given priority
The comparative sailmgg and carryingg of Isbrandtsen a d tl1e

conf renGe lines in the rapan Atlantic nd G lf trade from 1949
through July 1953 are indicated in the following table

I Lykes serves U S Gulf ports only from 149 to the close of hearings in this

proceeding States Marine vessels returned to the United States in ballast American

President Lines 9perates from Japan to Atlantic COfst ports of the United States

via the Suez Canal as a part of its westbound round theworld service
8 Japanese m ure ent cargo s ows about 3 measurement tons to 1 deadweight ton
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Cargo carried revenue Average carry Percentage of

Number of sailings tons Ings per total liner cargo
sailings

Calendar year

Isbrandt Con Isbrandt Confer Isbrandt Con Isbrandt Con

sen fer Total sen ence Total sen fer sen fer
anee

I ence ence

1949 n 6 103 109 18 099 135 635 153 734 3 016 1 317 12 88

1950 n 21 137 158 120 381 229 829 350 210 5 780 1 678 34 66

1951 n n 21 174 195 93 450 219 343 312 793 4 450 1 261 30 70

1952 mm 24 221 245 98 834 281 308 380 142 4 118 1 273 26 74

1953 6months n 12 153 165 37 308 189 503 226 811 3 109 1 239 16 84

The comparative sailings and carryings of Isbrandtsen and the

conference lines from the Philippines to Atlantic and Gulf ports are

indicated in the following table

TABLE II

Cargo carried revenue Average carry Percentage of

Numberof sailings tons Ings per total liner cargo

Oalendar year

sailings

Isbrandt Con Isbrandt Confer Isbrandt Con Isbrandt Cos
sen fer Total sen ence To l sen fer en fer

ence ence ence

1949 n 9 79 88 8 977 262 4311 271 412 997 3 322 3 97

1950
on 20 107 127 4 548 491 405 4911 953 227 4 593 1 99

19111 16 126 142 11 416 485 271 496 687 714 3 1 2 98

1952 20 193 213 20 148 007 065 927 203 1 007 4 700 2 98

1953n n n 12 127 139 21 564 573 774 1195 338 1 797 4 518 4 96
i

The total carryiilgs in reve uetons of Isbra dtsen from Hong Kong
to Atlantic ports in any calendar year from 1949 through the first 6

months of 1953 have bee less than 1 percent of th tptaJ carryings f

conferen vessels op ra ing in that trade T1e mbined to ai c r

ings from Hong Kong by the Conferanee and ISbrandtsen however
are insignificant when compared with carryings from Japan ahd the

I4illPpines
The trade from Japan tp the Atlantic Coast of the U lted States

is presently overtonnaged Tobit sailings in the trade rose from 109
iIl 1949 more than 3QO in 1953 ta I projected for Hi53 the

reentry of Japanese lines in the trade 4 in 1951 and 4 in 1952 on

permission of SOAP greatly ontributed to the cess of tonnag
The effect of this can be seen readily from the fact that those lines in
the years 1951 195 and the first 6 months of 1953 carried approxi
mately 15 percent 49 percent and 66 percent respectively of the

trade s total 1iner cargo

United States flag lines including Isbrandtsen but excluding
AmerIcan President Lines and Lykes carried 53 percent of the total

4 F M B



CONTRACT RATESJAPAN ATLANTICGULF FREIGHT CONF 713 I
liner cargo in the Japan Atlantic trade in 1950 46 percent in 1951

34 percent in 1952 and 21 percent in the first 6 months of 1953

Partly as a result of the overtonnaging in this trade the vessels of

both Isbrandtsen and the conference have had substantial free and
usable space after completion of loading in Japan

At its meeting ofOctober 29 1952 the conference discussed strong
rumors and indications that some member lines were not adhering to
tariff rates and regulations and resolved to bring the rumored ma

practices to the attention of the Japanese Ministry ofTransport In

the subsequent letter written to the Ministry the conference recited

the rumored conditipns and indicated that the continuance of such a

state of affairs will probably result in a complete breakdown of the

90nference structures now in existence In response to the coIi

ference letter the Ministry of Transportation issued a warning to

each of the conference member lines

All postwarconference tariffs have provided for both contract and

noncontract rates but only the contract rates have been effective

Prior to November 15 1952 the effective date of the current Tariff No

30 9 the differential between contract and noncontract rates was 4
fOrall commodities The differential in Tariff No 30 is 91h p rcent
of the contract rates rounded off to the nearest quarter of a dollar

Th evel of rates in conference postwar tariffs gradually increased
between 1947 and November 15 1952 when a general reduction in

rates was effected
On most commodities Isbrandtsen s rates between 1947 and March

12 1953 were maintained on the average at a level approximately 10

percent below the corresponding conference tariff rates although
individuaJ rates on specific commodities in relation to conference rates

have varied considerably percentagewise fropl time to time The

general understanding of shippers and carriers in the trade is that

Isbrandtsen underquotes conference rates by 10 percent From time

to time Isbrandtsen s Tokyo agents have issued without express
consent of Isbrandtsen so called abbreviated freight tariffs which
compare conferenCe and Isbrandtsen rates on major commodities
On ost items of these abbreviated tariffs Isbrandtsen rates are 10

percent lower than conference rates As amatter of policy Isbrandt

sen quotes rates lower than those of its competitors but never know

ingly quotes a noncompensatory rate

Oonference rates prior to the outbreak of the rate war in March
1153 were stable i constant for relatively long periods of time as

IIW

IITarUf No 30 p esent1y is In effect on tbose Items wblcb bave not been opened by tbe
conference
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were Isbrandtsen s rates for corresponding periods of time This

stability is attributable in large part however to the reluctance of

the conference to reduce its rates to Isbrandtsen s rate level Con
ference increases in rates were followed by Isbrandtsen increases and

when in November 1952 the conference announced a lO percent re

duction in rates in Tariff No 30 Isbrandtsen announced that its new

rate would be 10 percent less than the conference contract rate

Conference rates must under the basic agreement be filed with

the Regulation Office of the Board and are there open to public in

spection Isbrandtsen is not required to file its inbound rates Both

the conference and Isbrandtsen however learn of the other s rates

in the normal course of operation in the trade

Most shippers in this trade are primarIly interested in low uniform

and stable freight rates There is a tendency on the part of Jap
anese shippers to favor Japanese lines but the tendency is limited to

a large extent by the desire for lower freight rates as evidenced by
the volumeof Isbrandtsen s carryings in this trade Vario s shippers
have considered the general level of conference rates to have been too

high prior to March 12 1953

Additionally shippers testified to a lack of success until subsequent
to March 1953 in their efforts to convince the conferenoo to reduce the

level of rates on various commodities They have testified however

to better relations with the conference since the recent formation of

shipper and exporter associations and expressed hope that the con

ference will give more consideration to shippers desires in the future

Changes in uniform conference rates may be made only upon the

affirmative vote of two thirds of the membership entitled to vote to

The conference chairman may obtain telephonic votes on rate matters

in lieu of a conference meeting and take rate action on the affirm tive

vote of two thirds of the members Although this procedure gives
the conference greater ratemaking flexibility the conference is still

at 8 competitive di advantage as compared with an individual carrier

in making rapid rate changes
At a special meeting of March 9 1953 the conference discussed

steps which rpight be taken to meet Isbrandtsen s competition and

resolved to call a special meeting to pass on a proposal to grant a 20

percent discount on all tariff rate items as a method of meeting non

conference competitio and minimizing rumored rebating among the

member lines At a special meeting of March 12 1955 however the

proposal was rejected and instead the conference voted to open conI

ference tariff rates on ten of the major commodities moving in the
10 States Marin Corp isnot entitled to vote
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trade At various subsequent times the conference has voted to open
rates on most of the commodities that move in substantial volume in

the trade with the exception of refrigerated cargo No advance

notice of the initial or subsequent opening of rates was given to inter

ested shippers and no minimum rates were established on any of the

open rated commodities The decision to open rates was made in

view of the action taken previously by the Trans Pacific Freight Con
ference of Japan 11 The conference secretary testified that the con

ference would have lost cargo for points in inland United States to
the Trans Pacific Freight Conference of Japan had this action not
been taken Like the rejected proposal to reduce rates by 20 percent
the opening of rates was directed at nonconference competition and
the rumored rebating by member lines In addition it was hoped
that the rate war would lead to Isbrandtsen s joining the conference
or to the institution of the dual rate system or other system

After March 12 1953 the level of rates charged dropped first to

about 80 percent and later to about 30 percent to 40 perce t of the

pre March 12 level On a fairly large number of items some lines
have charged rates as low as 6 6 50 per ton while handling costs
alone in this trade re approximately 8 50 per ton

Isbrandtsen attempted to keep on a competitive basis in the rate

war until mid May 1953 when minimum rates were set Prior to

that time Is randsten s rates equaled the lowest charged in the trade

The minimum rates first 15 later 12 to the U S Atlantic coast

adversely affected Isbrandtsen s competitive position In the trade

Effective July 15 1953 Isbrandtsen set its rates at 50 percent of the

level of conference Tariff No 30 Since that date Isbrandtsen has

carried little cargo in the trade On July 17 Isbrandtsen announced

its desire to apply reasonable rates which might be set by the con

ference Since Isbrandtsen reserved the right to adjust its rates
where required however the conference considered that t1e Isbrandt

sen announcement contained insufficient assurance of stability of
rates on which to base conference action In any event an Isbrandt

sen witness testified that the company did not intend the announce

ment to be an offer to the conference and did not contemplate any

agreement oral or written with other lines

Many Japanese shipper have requested the conference to close rates

and to end he rate war The resultant instability has affected the

smooth flow of commerce between Japan and the United States ha

raised a threat that customs duties in the United States might be

increased has affected the value of inventories of Japanese gods in

i

I

11 Conferenceminutes tor March 12 1953
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the United States and has caused requests for postponement of ship
ments by f o b 12

buyers in the United States since such buyers as

sume the risk of fluctuating freight rates Prices for the sale of

Japanese goods are often fixed by the importers in the United St41tes
as much as 6 months in advance of their arrival

The conference has shown interest in reinstituting a dual rate sys
tern since early 1949 and had twice prior to the present filing voted
to institute the system first on August 30 1950 and secondly on Oc
tober 29 1952 On the former occasion the institution ofa dual rate

system was delayed on advice of counsel On the latter occasion ne

cessity for compliance with our General Order 76 caused further delay
in effectuating the system On November 17 1952 the conference re

s lved to instruct its counsel to file a statement pursuant to General
Order 76 advising of the conference s intention to reinstitute dual

rates on the30th day after such filing thedifferential between contract
and noncontract rates on commodities covered to be 9 percent of

the contract rates

Many of th conference lines favored a differential of 12 percent
to 15 percent as reasonable and more satisfactory than 9 percent
but considered the conference Ilmited und e J apapese law to 9

percent The membership considered 9 percent to be reasonable

as 1 not so great as to destroy shippers freedom of choioe between

conference and nonconference vessels 2 in substantial accord with

the amount of commerCial discount customary in Japan and thus
r asonable to Japanese shippers 3 equaling the amount of spread
in use by other conferences operating to and from Japan and 4

roughly paralleling the amount by whiqh Isbrandtsen generally under

cuts conference rates In this respect it was considered that shippers
could benefit linder a dual rate system by equal distribution of cargoes
to conference and nonconference vessels since the higher conference
rioncontract rates would be more than offset by tlie probable 10 percent
differential between co ference contract rates and Isbrandtsen s rates

No survey was undertaken by the conference however to ascertain

the number of shippers who could so divide cargoes between Isbrandt

sen and the conference or the volume of cargo which might move

under dual rate contracts The conference is able however roughly
to estimate the amount of cargo which member lines would obtain
under Iual rates because of its support of various expotter organiza
tions and through its kpowledge of the trade

Shipper witnesses in this proc ing have indicated that a91h per

i

I

U Although prior to World War II most commodities In this trade moved under c 1 f

terms most commodities have since been sold on an f o b orf a s basis
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cent differential would be reasonable or within a zone of reasonable

ness One shipper however indicated that the spread should vary
with the relationship between the cost of a commodity and its trans

portation costs Vhere the manufacturer s cost is lower than the

freight costs it was stated the differential should be low to avoid
coercion on the shipper The shipper indicated however that in view
of the commodities on which a higher spread reasonably could be ap
plied and in view of the impracticability of ascertaining the relation
ship of manufacturer s cost to freight cost for each commodity in each

instance the overall spread of 9 percent between contract and non

contract rates would be fair reasonable profitable and acceptable
to shippers Another shipper withdrew his opposition contingent
upon the premise of better future cooperation by the conference in

negotiating freight rates with shippers and in discussing terms and
conditions of the dual rate contracts

The conference is subject to the regulatory jurisdiction of the Jap
anese Government as well as to that of the United States Government
While the Fair Trade Commission the agency responsible for final
determinations under the Japanese Marine Transportation LawIs does
not give prior approval to dual rate contracts that agency advised the

conference that a 91h percent differential was the highest that it had

yet allowed

It is reasonable to anticipate a total cago movement of 500 000
revenue tons per year in this trade in view of the trend towards in
creased movement since World War II Of this tonnage it is antici

pated that the conference under dual rates would carry about 90 per
cent or less of the total cargo and Isbrandtsen 10 percent or more a

substantial reduction from its carriage in 1952 of 26 percent of the

cargo In the trade Assuming that Isbrandtsen would carry under

single closed rates 20 percent of an annual 500 000 revenue tons irre

spective of vhatever rates may eventually be established by the con

ference if those rates exceed out of pocket expenses the conference

lines in employing the proposed dual rate system would have to carry
an a dditionaI 38 000 revenue tons in order to grant a discount of 9

perCent andstill earn the same gross revenues they would have earned

carrying 80 percent of the total liner cargo movement without dis
count Since as stated the conference could be expected to carry 90

perce lt of the total liner cargo or about 50 000 additional revenue

13 Law No 187 June 1 1949 Articles 28 and 30 of that law prohibit a deferred
rebates b fighting ships c retaliation against a Shipper d unjustly discriminatory
contracts based on volume of freight e undue or unreasonable preference or prejudice
and f combinations that exclude ny part from admission
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tons it is clear that the use of the system would result in a reduction
inthe average fixed unit costs of conference vessels

Isbrandtsen s carryings if a dual rate system were put into effect
i this trade would be limited by the lack of reefer space and special
sllkrooms on Isbrandtsen vessels and by the limited frequency and
range of service of those vessels Shippers of dry cargo destined for
Gulf ports shippers of reefer cargo and shippers requiring more than
two sailings per month would practically have no choice between Ithe conference and Isbrandtsen s service as presently constituted

UnIdeI tfhe d al

ratedsystdem thereh ould be no difference in the cost I
or va ue 0 serVICe ren re to twoSIppelS one fw4ich is a contract

Isignatory and the other of which is not although the cargoes of each

might be identical and identically destined The contract shipper
however by enabling the conference lines to estimate the amount ofl
cargo available for carriage and acco dingly to plan vessel sailings
and space in a more economical fashion aids those carriers in reducing
unit costs of carriage and thus to improve their services to shippers

The proposed form of dual rate contract ould be entered into be

tween individual shippers and the several members of the conference

for an indefinite period subject to cancellation by either party on 3

months notice The shipper under Article 1 would b obliged to

forward by conference vessels all shipments IIade directly or indirectly
by him whether such shipments are made c if c and f f o b ex

godown or by any other terms This provision is modified by Article

6 which specifies that ifa shipper submits written proof satisfactory
to the conference secretary that a foreign buyer on an fo b or f a s

shipment has designated a nonconference vessel for a shipment then

such shipment is exempt from the terms of the agreement Such for

eign buyer would be thereafter denied contract rates until such time as

the buyer should execute a dual rate contract Until the first ship
ment via nonconference vessel however the foreign buyer qn f o b or

f a s shipments may receive the benefit of contract rates without

signing a contract
In the event of breach of the agreement bythe shipper by shipment

via nonconference vessel the shipper contracts to pay as liquidated
damages 50 percent of the freight which would have been paid at con
ference contract rates had the shipment moved via a conference line
In turn the conference members agree to maintain a shipping service

adequate to meet the reasonable requirements of the trade Each car

rier under Article 11 is responsible for its own part of the agreement

only Although the carriers do not agree to respond in damages in

the event of any inadequacy of service they do agree in Article 4
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that a shipper may secure space elsewhere if after application to the
conference secretary he is not notified within 3 days Sundays and

holidays excepted of the availability of space on conf rence vessels
within the ensuing 15 day period

Article 11 provides that new lines admitted to conference member
ship shall automatically become entitled to participation in the con

tract Under Article 12 shippers are required to submit an approxi
mation of the annual tonnage which would move under the contract
Rate increases would not be effective until the expiration of the cal
endar month in which notice of increase is given and fthe two follow

ing calendar months The entire agreement is subject to all rules

regulations terms and conditions of the conference tariff current at
the time ofshipment

Most shippers appearing in this proceeding werenot familiar with
the terms of the proposed contract One shipper was under the im
pression that the terms had not yet been definitely arrived at and
like the rates were to be the subject of discussions between the shippers
and the conference Subsequently a large shipper orgapization sub
mitted proposed contract amendments to the conference including
recommendations that 1 the volume of obligat2d cargo should be
not less than 85 percent of the shippers total cargo moving in the
trade 2 an f o b or f a s shipment cannot move under contract
rates unles the Japanese shipper is authorized to route the shipment
or unless thef o b f a s buyer is signatory to a dual rate contract

3 rate increases should not be effected unt l the termination of the
calendar month in which notice of increase is given and of the three

succeeding calendar months 4 if the carriers do not furnish service

on request the shipper may a ship via nonconference line if not

notified by the secretary of space aboard a conference vessel within

the period of time designated by the shipper and b recover from
the conference as liquidated damages the excess ffreight above con

ference rates actually paid for shipment 5 liquidated damages for
breach of agreement by the shipper should be 20 percent of the freight
which the shipper would have paid had the shipment moved via con

ference vessel and 6 the carriers and the shippers should appoint a

special committee composed of representatives of each for the purpose
of discussing amendments to the agreement and reasonable levels of

freight rates

I

II

DISCUSSION AND ULTIMATE FINDINGS

Parties to this proceeding have questioned our authority under sec

tion 15 of theAct to approve any dual rate system and urge that su h
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systems are in themselves unlawful without regard to specific facts

whichmay be adduced
The protests and comments directed by petitioners to the con

ference s statement filed pursuant to General Order 76 put in issue the

lawfulness of the dual rate system itself in addition to raising issues

of fact

It is urged by petitioners that the system is necessarily unlawful
under section 14 of the Act and that we are without statutory au

thority to approve the dual rate system under section 15 More par

ticularly stated petitioners arguments are as follows

1 Paragraph 3 of section 14 makes unlawful any retaliation

against shippers by resort to discriminating or unfair methodsbecause

such shipper has patronized any other carrier Since any discrimina
tion is prohibited by the section and not only those discriminations

which are unjust unreasonable or unfair since the charging of dif

ferent rates for the same service is prima facie discriminatory and

since the system is a device for compelling exclusive patronage the

dual rate system is nec sarily violative of section 14

2 Section 15 forbids approval of agreements which are in viola

tion of the Act Since it is argued dual rate systems are violative of

section 14 approval may not be given under section 15 to an agree

ment to institute a dual rate system Further it is said dual rate

systems are necessarily unjustly discriminatory within the meaning of

section 15 in that prohibi ions against unjust discrimination or

similar words historically forbid any difference in transportation costs

not based on transportation conditions such as cost or value of services
For this reason it is said thatithe phrase unjust discrimination for

bids differences in rates based on competitive considerations alone

Previous judicial and adminiBtratwe deci8ions

These contentions frequently addressed to us and to our prede
cessors as well as to the courts have never been adopted by judicial
or administrative bodies as revealed by the reexamination of the de

cisions of those bodies which follows
Dual rates were first considered by our predecessor the Shipping

Board in EdenMining 00 v Bluefields Fruit S S 00 1 U S S B

41 1922 In that proceeding commenced on complaint of a non

contract shipper the Shipping Board found the dual rate practices
of a single carrier to be in viohltion of sections 16 and 17 of the Act

The system there considered wasanalogized with the facts in Menacho

v Ward 27 Fed 529 S D N Y 1886 where a carrier was re

strained from charging higher rates to shippers who had patronized
another carrier The Menaoho case did not involve a contract system
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and it wasthe retaliation inherent incharging higher rates rather than

the difference in rates to shippers which wascondemned Inthe Eden

case no retaliation was found but on the facts the Shipping Board

found violations of sections 16 and 17 because of the difference in

rates charged for identical service Since the Board refused to find

violations of paragraphs 3 and 4 of section 14 it is apparent that it

did not consider the dual rate system unlawful per se under section 14

Indeed the Board specifically stated at page 45

Itshould be here remarked however that we do not decide whether under

that act Shipping Act 1916 the according of lower rates to those Shippers
who contract to confine their shipments to a ertain carrier or carriers are law

ful when based upon regularity of consignments number of shipments or quan

tity of merchanidse furnished for transportation as in the instant case no such

question is presented fordetermination

Thereafter the Shipping Board commenced an investigation of
thedual rate exclusive patronage contract system as practiced in ship
ping conferences operating on trade routes having termini in the

United States That investigation Ere PaTte 5 OontTact Rate lnvea

tigqtion was discoItinued as a formal proceeding upon objection of

respondent carriers u The proceeding was thereafter dismissed by
resolution of the Shipping Board llI without approving or disapprov
ing of the practice as a whole or of specific applications thereof

No report in this matter was ever adopted or issued by the Ship
ping Board 111

14 Statement made by Bureau of Regulation at opening of hearing 2 SO p m November

O 1926
Out of consideration of the point of view expressed by the attorneys of t e respondents

this morning it is ruled that no orders wlll be entered In or as a result of this hearing

having in view declaring any contracts the respondents or any of them may have made

with shippersaf mega
This statement Is not to be understood as conceding in any degree that the procedure

we have here followed was not within the powers of the Board Statements now made

need not be under oath but the hearing wil1 be continued for the purpose of xeceiving infor

mation from the respondents relative to the subject of the resolutions on which this

hearing is based
115 The Shipping Board at a meeting on February 23 1927 adopted the following

resolution
Whereas by resolutions of June 16 1926 and July 13 192i3 the Board under authority

of Section 22 of the Shipping Act 1916 entered upon a proceeding of Investigation and

inquiry in connection with the practice of carriers of charging contract and non contract

rates and
Whereas at the outset of the hearing the Board on its own motion discontinued it as a

formal hearing in the case thenceforth proceeding Informally bqt without prejudice
Resolved that the proceeding be and the same Is hereby dismissed

18 In combined Docket Nos 725 and 751 counsel for Isbrandtsen attacked the Ship

ping Board s resolution of February 23 1927 footnote 15 8upra as suppressed
Docket cOl slders Publlc Counsels discussion of the case as misleading and apparently

considers a draft report in the matter which was neither agreed on nor adopted by the

shipping Board as an official report as indicated by his statement which follows

Why did someone not dare to publish this extraordinary Report in Eaparte 5 What

follows demonstrates
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The system wasfirst brought to the attention of the courts in United

States Nav 00 v Ownard S S 00 39 F 2d 204 S D N Y

1929 afi d 50 F 2d 83 2d Cir 1931 aff d 284 U S 474 1932

There a complaint alleged that the dual rate practices of defendant

steamship lines were in violation of the Sherman Anti Trust Act 15

U S C A 1 7 15 and the Clayton Act 38 Stat 730 and sought an

injunction against such practices It is significant that although dif

ferentials of 100 percent between Gontract and noncontract rates were

alleged and theprecedent of the Eden case supra wascited in support
of arguments that agreements to charge dual rates could not legally
be approved by the Shipping Board the District Court nevertheless

granted a motion to dismiss on the ground that the matter involved

questions within the exclusive primary jurisdiction of the Shipping
Board Complainants did not thereafter file a complaint with the

Shipping Board

The dual rate system was next considered by the Shipping Board

in Rawleigh v Sto01nvaart et al 1 U S S B 285 1933 There

where the issues were confined to the lawfulness of the contract rate

practice per se the Shipping Board held that dual rate practices qua

practices do not contravene any of the regulatory provisions of the

Act The Eden case was distinguished on the grounds that 1 the

This suppressed Docket was unearthed for us from the Archives It reads like a

melodrama
After recital of the commencement of the Investigation and Its dismissal as a formal

proceeding counsel commented in the following manner on the unadOpted draft report
and the Shipping Board s dismissal of the matter without prejudice

Thus the Board let go of the bear Ithad by the tail It was In fact dragged away

by the brute force of overwhelming baseless arguments advanced by Conference spokes
men

The same sort of brush off has continued right down to date

This atmosphere of obstruction surrounding the attempt of the Maritime Authorities

to do their sworn duty and enforce the law has pervaded their offices ever since No

Board Members have yet summoned up enough courage on their very own to repulse this

pressure and dissipate the deliberately beclouded atmosphere
In the interest of accuracy we report the facts As stated the only Report In this

matter was a Shipping Board resolution set out In footnote 15 8upra The draft

report referred to by counsel for Isbrandtsen as a report of the Board was as stated

unapproved and unadopted Councel refers to both the resolution of February 23

1927 and the draft report as official reports of the Shipping Board without explanation
of theIr great differences and without discussion of the fact that the draft report had

no status as a report of Board action

Counsel implied that the file in EaJ Parte 5 was unearthed through his diligence

despite efforts to suppress the file Actually Public Counsel learned of the report and

at once made the results of his research available In brief in Docket No 730 to other

interested parties Further and persistent efforts by Public Counsel and other Board

employees resulted in the location of the file in EIJ pat te 5 which had been misfiled

by this agency prior to shipment to the National Archives The entire file including
opinions of the agency general counsel interoffice correspondence and draft reports not

approved by the Shipping Board members was made available to counsel for Isbrandt

sen While s6me such material Is not a matter of public record the entire file was

placed at the disposal f counsel for Isb randtsen in order to offset any disadvantage

to which he may have been put by virtue of the misfiling of ED Parte 5 by this agency
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system considered in that case was practiced by a single carrier and
denied the shipper a choice of carriers 2 the contracts bound

shippers to the carrier on both northbound and southbound shipments
althoqgh lower rates were afforded on southbound shipments only
and 3 th carrier gave no assurance against increase of rates without
notice

In the Rawleigh decision the Shipping Board enunciated several
basic considerations which are critical to any discussion of the law

fulness of the dual rate system It was stated first that although
that system in itself is lawful the spread between contract and non

contract rates can be such in amount as to constitute unlawfulness
Second the Shipping Board stated that the system must be considered
to have been approved in principle by the House ofRepresentatives
Qomm ttee on Merchant Marine and Fisheries of the 62d and 63d Con
gresses Alexander Committee 17 in its report Alexander Re

port and recommendations 18 which formed the foundation for ulti
mate passage of the Act Third the Shipping Board considered that

the absence ofmaterially differentservice before and since the inaugu
ration of the practice did not render the system unlawful and that
the necessity for protecting established services justified in that case

the adoption of the dual rate system
The Secretary of Commerce in Intercoastal Investiqation 1935

1 U S S B B 400 1935 in finding several dual rate systems to be
unlawful under sections 16 and 18 of the Act stated at page 452 that
dual rate contracts do n9t constitute a transportation condition as to
warrant a difference in transportation rates That language clearly
indicating illegality of the system per se is considerably weakened
however by the following discussion at page 454 of trie report

It is clear that when intercoastal carriers were not required to file the rates
charged shippers but on y their maximum rates and carriers freely engaged in

rate wars the contract rate system served a useful purpose but conditions have

been changed by the Intercoastal Shipping Act 1933 which requires that unless

specifically authorized by the department rates may notbe changed on less than
30 days notice to the public and also authorizes th department either upon

complaint Qr upon its own initiative to suspend proposed changes in therates

and enter upon hearings concerning the lawfulness thereof

An order issued in Intercoastal Investigation 1935 supra con

demning the contract rate system employed by the Gulf Intercoastal
Conference wasvacated and a new proceeding was commenced to de
termine the validity of a contract system in use in the Gulf Pacific
coast trade Inhis report in that proceeding Gulf Intercoastal Oorv

10

B
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1

17 Hon Joshua W Alexander of Missouri chairman
18 H Doc 805 63d Cong 2d sess 1914
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tract Rates 1 U S S B B 524 1936 the Secretary of Commerce
found the contract system in question not justified by transportation
conditions in the trade and unduly and unreasonably preferential and
prejudicial in violation of section 16 of the Act The Secretary s

finding ofunlawfulness under the faots before him turned on his con
elusion that there was no need for the use of the system in domestic
commerce where rates are subject to Government control and hence
no justification for the discrimination inherent in the system

19

Sig
nificantly the report stated at page 529

In the Rawleigh case the evidence showed that the purpose and ultimate effect
of the contract rate system as employed in that trade was toO enable thecarriers
to approximate the volume of cargo that would move over their lines and to
in ure stability of rates and regularity of service Operators of vessels in our

foreign commerce may at any time and without warning be subjected to severe

competition by tramp vessels of any nation Unlike t4e intercoastal trade there IIl

exists no statutory requirement that changes in rates be published thirty days
in advance nor is the department given any power to suspend such changes
The report thereafter resolved the apparent conflict within Inter
aoastal Investigation 1935 supra and rejected the concept of peT se

illegality of the dual rate system in stating at page 530

Whether any such dual rate system in foreign commerce is lawful
Is a question which must be determined by the facts in eaoh oa8 Emphasis
supplied

Respondents thereafter commenced an action in the United States
District Court for the the District of Columbia to set a ide the order
of the Secretary of Commerce requiring cancellation of the dual rate

schedules considered in Gulf Intercoastal Oontract Rates supra The
bill was dismissed and the Secretary s action upheld by that court in
a decision reported as Swayne J Hoyt v United States 18 F Supp
25 D D C 1936 aft d 300 U S 297 1937 The Supreme Court
not only held that the Secretary s order was based on substantial evi
dence but also agreed with the Secretary s construction of the Act

stating at page 304

18 Counsel for Isbrandtsen argues that language in our report on motion in Docket
No 759 Anglo Oanadian 8Mp 00 Ltd v Mitsui 8 8 00 Ltd 4 F M B 585 1954
discredits the decision in Gulf Intercoailtal Rates supra In the Mitsui case prior to
reverSing an early decision in Intercoastal Investigation 1985 supra insofar as that
decision found the practice of Ilnderquoting rates of competitors by fixed and lower
dUIerentlal to be in violation of the Act we stated

At the outset the fact that the intercoastal investigation in 1935 was directed solely
at practices existing in interstate as distinguished from foreign commerce is not sig
nificant

In that cage we were required to consider the per se legality of a rate practice The
differing facts surrounding intercoastal and offsho e shipping were i aterial to the
legal construction of a statutory proviSion regulating both types of transportation
In Gulf IntercoastaZ Rates 8upra however the Secretary of Commerce determined a8 a

tact that regulation of the intercoastal trade under the Intercoastal ShiPPi g Act 1933
dispelled the need foradual ratesystemin that trade
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In determining whether the present discrimination was undue or unreasonable

the Secretary was called upon to ascertain whether its effect was to exClude
other carriers from the traffic and if so whether as appellants urge it operated
to secure stability of rates with consequent stability of service and so far as

either effect was found to nsue to weigh the disadvantages of the former

against the advantages of the latter This was clearly recognized in the report
upon which the present 9r er is based It states that the danger of cutthroat

cOmpetition was lessened by 3 of the Intercoastal Shipping Act of 1933 and

that the contract system tends to create a monopoly In view of theass rance

of rea onable rate st8bility afforded by the Act of 1933 the Secretary concluded
that this was the real purpose of the contract rate

Inthe same vein the Court stated at page 305

We think there was evidence from which the Secretary could reasonably
conclude that there was little need for a contract rate system to assure 8

bHityof service Emphasis added

InPhelps Bros 00 Inc v Oosulic Societa etc 1 U S M C
634 1937 the Maritime Commission found that the dual rate system
of a conference was not unjustly discriminatQry or untair as between

carriers if membership in the conference was open to independent
carriers The Commission further found that the system did not

result in undue prejudice to shippers since neither injury to shippers
nor unreasonableneSs of the nonoontract rates had been shown

In 1939 the Maritime Commission considered the validity of the

system in Oontract Routing Re8 rictions 2 U S M C 220 1939

There in an investigation commenced by the Maritime Commission
the system as employed by four outbound North Atlantic conferences

wasdisapproved under section 15 of theAct as unjustly discriminatory
and unfair between ports and between shippers and as detrimental

to the c6mmerce of the United States The Commission followed the

standards ehunciated by the Supreme Court in Swayne Hoyt v

United States 8upra That the Commission considered need for the

system to be a critical factor to such determination is evident from

the following language at page 226

There is nothing of record which would lead us to believe that the routing
restriction in the contracts is vital to themaintenance of stability of service and

rates

Postwar administrative reports on dual rate pr ctices continued to

hold that system not unlawful per se Such a determination was first

made in this perIOd in PaCific Ooast European Oonference 3 U 8
M C 11 1948 There the Commission measured the advantages and

disadvantages of the dual rate system in thetrade under consideration

in the light of need for the system stating in conclusion at page 17

4 F M B
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The contract rate system is a neoessary practice in this trade to secure the

continuance of the conference the frequency dependability and stability of

service and the uniformity and stability of freight rates Emphasis supplied

In 1948 in the United States District Court for the Southern Dis

tract of New York Isbrandtsen sought to restrain the eastbound and
westbound North Atlantic conferences from instituting a dual ra

system and to set aside orders of the Maritime Commission which

approved the basic agreements of those conferences insofar as appro
val of the agreements authorized institution of dual rate systems
The injunction was granted conditioned on Isbrandtsen s diligent
presentation before the Commission of a complaint challenging the

validity of the agreements Isorandtsen 00 v United States 81 F

Supp 544 S D N Y 1948 appeal dismissed sub nom A S J

LudAoig Mowinckels Rederi et al v IsoraJndtsen 00 Inc et 01 336

U S 941 1949 In spite of the granting of the injunction however

the Court s language at page 546 is significant in view of arguments
directed to the Court by Isbrandtsen urging that the system is illegal
per se

It may be that the exclusive patronage provisions are prohibited by 46

u S C A f812 and that the Commission is powerless to approve such provi
sions under 46 U S O A fi 814 Very considerable doubt upon such a holding
is thrown by Swayne Hoyt Ltd v U S 1937 300 U S 297 306 307 and

note 3 57 S Ct 478 81 L Ed 659 and by the legislative history of the statute

H R Doc No 805 63d Cong 2d sess 1914 287 292

Sectton 14 of the Shipping Act 46 U S C A 1812 prohi its deferred rebates and

retaUatlon by discrlminatlng or unfair methods against a shipper because such shipper
has patronized any other carrier

Isprandts3n thereafter filed a complaint with the Maritime Com
mission seeking a declaration of unlawfulness under sections 14 and
15 of the Act of so much of the respondent s basic agreements as pur

ported to authorize institution of dual rate systems The complaint
was heard by this Board as successor to the Maritime Commission
and the decisicm thereon reported in Isorandtsen 00 v N Atlantic
Oontirumtal Frt Oonf et tit 3 F M B 235 1950 The Board

dismissed the complaint finding 1 that the dual rate system is not

illegal per se under section 14 3 or other seCtions of the Act and
2 that the particular dual rate systems sought to be employed were

not 1lnfair or unjustly discriminatory in violation of the Act or

detrimental to the commerce of the United States
Isbrandtsen s appeal from the Board s order was sustained in

lsorandtsen 00 v United States 96 F Supp 883 S D N Y 1951

affinned by an equally divided court sub nom A S J Ludwig
MowinpkeZs Rederi et oJ v Isorandtsen 00 lne et oJ 342 U S 950

1952 It should be noted however that Isbrandtsen as well as

4 F M B



CONTRACT RATES JAPANIA TLANTICGULF FREIGHT CONF 727

intervener D S Department of Agriculture urged that the dual

rate system is inherently discriminatory and retaliatory in violation

of section 14 3 of the Act and for that reason am9ug others could

not be approved by the Maritime Commission Board under sec

tion 15 The District Court refused to find the system unlawful

per 8e in spite of the specific request The Court issued a permanent
injunction however on the ground that the Board had erred in ap

proving a ystem of duai rates as not unjustly discriminatory and

unfair in the face ofan implicit finding that the differential or spread
between contract and noncontract rates had been arbitrarily arrived at

On July 31 1952 the Board served notice of its intention of adopt
ing a procedural rule governing the initiation or modification ofdual

rate systems by conferences 20 On September 4 1952 the North At

lantic Continental Freight Conference advised the Board of its

intentiop of instituting a dual rate system effective October 1 1952 21

The Board thereafter commenced an investigation to determine

whether the differential between contract and noncontract rates was

unjustly discriminatory and in violation of the Act That investiga
tion was discontinued by order of the Board following its report in

OontraCt Rates North AtlaJntic Oon l Frt Oonf 4 F M B 355

1954 in which the differential between contract and noncontract

rates was found on the facts to be not arbitrary or unreasonable nor

unjustly discriminatory nor in violation of the Act The decision did
not constitute approval of the dual rate system in the rade in ques

tioJ since other questiqns were reserved for later determination

Subsequent to co encement of the investigation of th North At

lantic Continental Freight Conference s proposed dual rates the

Board promulgated General Order 76 The order required submis

sion of a statement in applications for institution of dual rate sys

tems informing the Board of the amount of the spread the effective

date and reasons for the use of e system ill the ptrticular trade

iDvolved as well as transmitting copies of the contract A cordingly
in the North Atlantic case the Board specifically required compliance
with General Order 76 notwithstanding the decision and eserved

questions o per 8e unlawfulness of the system for determination in

Docket No 725 Secretary of Agriculture v North Atlantic Oon

tinental Freight Oonfere1UJe et 01

2The rUlemaking proceeding resulted in promulgation of General Order 76

111 AI ough the North Atlantic Continental Freight Conference initially refused to hold

the institution ot the system in abeyance pending determination ot the reasonableness of

the differential or spread between contract and noncontract rates it later withheld theuoperation

of the system at the request of the Board See Oontract RateBNorthAtlantic Oon

lFrt Oonl 4 F M B 98 1952 4

F M B
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1p United State v Far Eas Oonf 94 F Supp 900 D N J

1951 the Attorney General brought an action to enjoin defendants

from using a dual rate system A motion to dismiss on the grotiild
that the Federal Maritime Board had exclusive primary jurisdiction
was denied by the District Court The Supreme Court reversed the
District Court 342 US 570 1952 although it had been argtled
by the Attorney General that the Board is without power to approve
the dual rate system

On December 24 1952 the present conference filed a statement

under General Order 76 proposing to institute a dhal rate system
In protests against the proposed system Isbrandtsen and Justice re

quested a hearing as weIr as suspension of the system pending com

pl tion of these hearings The Board by order dated January 21
1953 granted hearing on the protests but refused tosuspend the

institution of the system stating that it did not appear that the dii
ferential between contract and noncontract rates was arbitrary un

reasonable or unjustly discriminatory or that the initiation of he

system would be unjustly discri1Dinatory or unfair or detrimental
t9 e co erce of the V1lit dSt tes or would cause irreparable harm

to Isbrandtsen
Ori petition of Isbrandtsen the United States Court ofAppeals f6r

the District of Columbia granted a temporary stay of the Board s

order of January 21 1953 and later issued a temporary injunction
against so rilu h of the order as purported to approve institution of
the dual rate system The Court thereafter set aside that much of
the Board s order and enjoined the conference from effectuating the
sYstem prior to specific Board approval holding that an agreement
to institute a dual rate system is beyond the scope of authority of a

provision in a basic conference agreement authorizing fixing of rates
and may not be effectuated prior to specific oard approva1 under

section 15 of the Act sDrandtsen 00 v United States 211 F 2d 51

D C Cir 19 4 cert denied 347 U S 990 1954 This pro

ceeding was then instituted for the purpose of considering the merits
of the conference s application
It has been the view of our predecessors that while the charging of

different rates for similar cargoes identically destined is
I

prima fOAie
discriminatory a difference in rates may be justified where made neces
sary by competitive conditions existing in the trade in which the

carriers are engaged It is significant that neither the courts nor out

predecessors have ever honored contentions that the system IS illegal
per se They have uniformly refused to find tl1at a the system is
necessarily retaliatory within the meaning of sectIon 14 3 of the

4 F M B
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Act b assuming retaliation any discrimination is forbidden by
section 14 3 c the words unjustly discriminatory as employed
in section 15 are wordsofart forbiddingany discrimination and there

fore prohibit Board approval of dual rate systems under section 15

or d the words unjustly discriminatory in section 17 and or

undue or unreasonable preference or advantage in section 16 pro
hibit any difference in ocean transportation charges not based on cost

Qr value of service and therefore preclude Board approval of dual rate

systems under section 15

A lewJJtUjel Repolt

Of particular persuasion to the conclusion that the dual rate system
is not illegal per se is a remark of the Supreme Court in Swayne
Hoyt v United States supra stating that the Alexander Committee
did not condemn the dual rate ystem 22 That committee recognized
from the extensive investigation undertaken the underlying insta

bility of unregulated foreign commerce and the natJlral gravitation
toward complete monopoly through elimination of weaker lines in

recurring rate wars agreements between carriers or consolidation of

service under common ownership 28

Recognizing that monopoly was unavoidable in any event the com

mittee rejected the possibility of permitting unrestricted competition
and chose the conference system as the least objectionable type of

shipping monopbly where subject to effective Government supervision
and if purged of its most objectionable features Those objectionable
features prior to 191 were first the secrecy surrounding agreements
between carriers a d secnd certain unfair competitive methods then

employed by the iunregulated conferences The committee recom

mended that the first objection be met by requiring all conference

agreements understandings or arrangements to be filed with and

approved by a Government regulatory body
24 The second objection

was met by a recommendation for legislation prohibiting specified
unfair practices including fighting ships deferred rebates and re

taliation against shippers 25 The recommended prohibitions were

adopted by Congress in section 14 of the Act

Although the committee recognized the dual rate system as an exist

ing means of meeting nonconference competition 26 the use of that

system was not included among the unfair competitive methods item

ized at page 417 of the report and condemned in the committe s

I

III Footnote3
234 Alexander Report 416
SM 4 Alexander Report 419 420
2lS 4 Alexander Report 421
26 4 Alexander Report 290

4 F M B
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legislative recommendation On the contrary in its summary of

disadvantages of shipping copferences and agreements as reponed
by witnesses before the committee the Alexander report distinguished
the contract system from the deferred rebate system in the following
manner 27

VIII That deferred rebate systems are objectionable and should be pro

hibited for the following reasons

1 By deferring the payment of the rebate until 3 or 6 months following the

periOd to which the rebate applies ship owners effectively tie the merchants to

a group of lines for successive periods In this connection it is argued that the

ordinary contract system does not place the shipper in the position of continual

dependenoo that result8 fTom the deferred rebate syst m Emphasis supplied

While the foregoing distinction represents the testimony of wit

nesses before the committee the committee s later specific prohibition
against deferred rebates and the absence of a specific prohibition
against the use of ordinary contract system in the committee s rec

ommendations indicate an adoption by the committee ofthe witnesses

testimony in these respects
In support of the view that Congress intended in the Act to pro

hibitonly those practices specifically condemned we offer the following
testimony ofDr Emory Johnson 28 in hearings on H R 14337

The theory in accordance with which the bill has been framed is that the law

for the regulation of carriers by water shall state with precision what is required

of carriers as regards their agreements rates and practices
The experience which the Interstate Commerce Commission has had in the

regulation of carriers by rail shows theimportance of including inan act such as

the one unuer coIisideiation a specific and detailed enumeration of the pro

hibitions a d req uirements imposed upon the carriers and of the powers that

may be exercised by the board intrusted with the administratio n of the act A

law less definite than the one proposed would almost certainly lead to controversy
and litigation

Itis no answer to state that the dual rate system was not in existence

at the time of issuance of the Alexander Report The references in

the Report to the contract system fully meet this argument
We see little merit in petitioners arguments that the judicial history

of unjust discrimination as revealed by decisions under section 2

of the Interstate Commerce Act ICA 29 and under section 90 of I
4 Alexander Report 307

28 Dr Emory R Johnson profess r of transportation and commerce University of

Pennsylvania participated In drafting H R 14337
l1lI Section 2 provides
If any common carrier subject to the provIsions of this part shall directly or In

directly by any special rate rebate drawback or other device charge demand collect

or receive from any person or persons a greater or less compensation for any service

rendered or to be rendered In the transportation of passengers or property subject
to the provisions of this part than It charges demands collects or receives from any

other person or persons for doing for hIm or them a like and contemporaneous service

4 F M B
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I
I

I

I
2

the English Railway Clauses Consolidation Act of 1845 from which
section 2 of the iOA was derived makes unlawful any difference in

rates charged to shippers for identical cargoes shipped over the same

line for the same distanCe and under the same circumstances of car
riage If as argued by petitioners sections 14 15 and 17 of the Act
were indeed derived from comparable sections of the lOA in the same

manner as section 16 waspatterned after section 3 1 of the lOA and

section 2 of the English Railway and Canal Traffic Act of 1854 we

would be influenced by that argument The Supreme Court in O S

Nav Co v Cunard supra indicated at page 481 that

the settled construction of the lOA must be applied to the

Shipping Act 1916 unle s inparticular instances there be something peculiar
in the question under consideration or dissimilarity in the terms of the acl

relating thereto requ iring a different concl1tsion Emphasis supplied

Section 2 of the lOA however has no counterpart in the Act Sec
tion 4 of H R 14337 contained language 30

strikingly similar to sec

tion 2 of the leA but th t language was deleted from the later and

ultimately enacted bill H R 15455 In the hearing on H R 14337
in which this deletion wasconsidered a witness recommended 31

We feel the first part of section 4 would be very difficult to act under and to

advise upon and that section 5 embodies some matters that it is unnecessary

and therefore undesirable at this stage of the development of the American

merchant marine to incorporate inthe act Instead of those sections we propose
to redraft section 5 so as to include in it the substance of the matter of sections

4 and 5 to the eJ tenl necessary to prevent injustice if you conclude that you must

have regulation As therevised paragraph is short perhaps I had better read it

SEC 5 That whenever after full hearing upon a sworn complaint theboard

shall be of opinion that any rates or charges demanded charged or collected

y

l1

II

in the transportation of a like kind of traffic under substantially similar clrcumstances
and conditions such common carrier shall be deemed guilty of unjust discrimination
which ishereby prohibited and declared to be unlawful

80 Section 4 First of H R 14337

SEC 4 That it shall be unlawful for any common carrier by water or other person

subject to this act either directly or indirectly
First To charge demand collect or receive from any person or persons by any special

rate rebate drawback or other device a greater or less compensation for any service
rendered or to be rendered in the transportation of passengers or property subject to

the provisions of this act than it charges demands collects or receives from any other

person or persons for doing for him or them a like service in the transportation of a like
kind of traffic under substantially similar circumstances and conditions Pro1 ided Tbat
nothing in this act shall prevent the carriage storage or handling of property free or at

reduced rates for the United States State or municipal governments or for charitable
purposes or to or from fairs and expositions for exhibition thereat or the giving of reduced
rates to ministers of religion or to municipal govell1ments for the transportation or

indigent persons or to inmates of the National homes or State homes for disabl d volunteer
soldiers and of soldiers and sailors homes including those about to enter and those

returning home after discharge under arrangements with the board of managers of saht
homes

81 Hearings on H R 14337 64th Cong 1st sess at page 136
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by any common carrier by water inforeign commerce areunjustly discriminatory
between shippers or ports or unjustly prejudicial to exporters of the United
States as compared with their foreign competitors theboard is hereby empowered
to alter the rates or charges demanded to the extent necessary to correct such

unjust discri ination or prejudice and to make an order that such carrier shall
cease and desist from such unjustdiscrimination or prejudice Emphasis sup

lied

The words to the extent necessary to eliminate injustice clearly
xeveal theintent of the redraftersof section 5 to eliminate an absolute
pzohibition against discriminations in favor of a prohibition against
only those discriminations which are unjust

The witness recommendations were in part adopted in H R 5455
While a revised section 5 was in substance followed in the first para
graph of section 18 of the bill sectioJl 17 of the Act section 4 of
H R 14337 was not eliminated That section was substantially
adopted with the notable exception of the first paragraph objected
to by the witness in section 17 ofH R 15455 section 16 of the Act 8s

Section 18 ofH R 15455 based on the revised section 5 hereinabove
set out was conspicuously silent on the subject of special rates into
which category dli J rates necessarily fall and bore little resemblance
to section 2 of the ICA We therefore consider decisions under section
2of the ICA to be ofno persuasion here

As state4 herein and in our Report on Motion in Anglo OaruuJian
supra se tion 16 of the Act was patterned after section 3 1 88

of the ICA and section 2 of the English Railway and Canal Traffic
Act of 1854 both of which earlier provisions forbade granting to

shippers any undue or unreasonable preference or advantage
In decisions under section 3 1 and 4of the lCA carJier competi

tion has been considered a factor to be weighed in justification of a

prima facie discrimination or preference Eastem Oentral MotOr

A88n v V S 321 U S 194 1944 Texasre Pacifia Ry 00 v V S
289 U S 627 1933 Int Oom Oom v Alabama Midland R y 168
U S 144 1897

In the Eastern Oentral case the Supreme Court reviewed a determi
nation by the Interstate Commerce Commission ICC upheld by a

Dr Emory It JohnsQn who had assisted In drafting the bill described ection 4 First
f H R 14337 at p 27 of the House of Representatives hearings on that bill as con

talnlng an absolut prohibition against a r bate or adrawback on arate
38 Section 3 1 prov1des
It shall be unlawful for any common carrier subject to the provisions of this part

to make give oreause any undue or unreasonable preference or advantage to any par
tlcular person company firmcorporation association locality port port district gate
way transit point region district territory or any particular description of traffic in
any respect whatsoever or to subject any particular person company firm corporation
association locallty port port diRtrlct gateway transit point region district terrl
tory or any particular deSCription of traffic to any undue or unreasonable prejudice
or disadvantage In any respect whatsoever

4 F M B
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District Court that a minimum weight requirement for volume dis
count not based on truckload capacity wasboth unreasonable and un

justly discriminatoryalthough the requirement wasadopted by amotor

carrier in order to make its rates competitive with railroad rates In

reversing the lower court s decision the Supreme Court took the view

that both competition and cost of operation are factors which must
be taken into consideration in determining whether a discrimination or

preference is unlawful The case is particularly significant because of
its recognition of two considerations First it recognized that prin
ciples evolved in the regulation of railroads in competition only with
other railroads have a limited applicability to circumstances where
different modes of transportation are in competition with each other
Second it recognized the i separability of the ICC s dual function of

regulator and coordinator
The problems presented to the Supreme Court in the Eastern Oen

tral case are highly analogous to the instant problem While rate

making as been closely tied to cost factors generaiIy those cost fac

tors are substantially alike to all domestic carriers within an industry
Where cost factors differed between rail carriers and motor carriers
and a motor carrier based its rates on competitive consi4erations the

Supreme Court refused to base its decisiop as to the reasonableness of
those rates on cost factors alone In water transportation in foreign
commerce cost factors lilr wise vary between carriers of different
national registry Obvi usly the differences in costs of operation
require carriers to take competition as well as costs ofoperation into
onsideration in fixing rates

We consider dual rate contracts to be in nature highly analogous
to volume discounts although a shipper does not promise to ship a

specific amount of cargo the expression of his obligation in terms of

percentages gives the conference lines as great an assurance of a basic

core of cargo on which to rely in planning future vessel requirements
as that which would result from a promise to ship a specific amount
of cargo within a given period The parties contract with awareness

of the past and probable future needs of the shippers and those needs

are identical whether ornot specified Further the volume discount
nature of the dual rate contract is free from the discrimination in
volume contracts contemplated in section 14 Fourth of the Act since
the identical discount is available to all shippers large or small It

was this type of contract which our predecessor in Eden Mining
8upra took pains to distinguish in condemning a particular dual rate

system
But even if we should assume that dual rate contracts are not as
4 F M B
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sured volume discounts and if we should assume that such contracts
would be violative of the principles of the ICA we nevertheless must

consider decisions under section 2 of the lOA inapplictble here Prob
lems relating to foreign commerce as hereinbefore discussed in con

nection with Gulf Intercoastal Rates and Swayne Hoyt create a

peculiar difference in lthe questions to be considered within the mean

ing of U S Nav Co v Cunard supra for regulation of rates in
domestic commerce or the ability to regulate such rates dispels the
need for offsettingcompetitive rate making measures

By the Transportation Act of 1920 the ICewas granted the power
so to fix minimum rates as to keep in competitive balance the various

types of carriers and to prevent ruinous rate wars between them
New York v United States 331 U S 284 346 1947 No power to
fix rates in foreign commerce was granted to this Board Further
unlike domeStic transportation where a certific te of convenience and

necessity must be obtained by a new carrier prior to entry into a

service ocean carriers are entirely free to enter any field of com

petition These peculiar differences between domestic and foreign
transportation render inapplicable certain principles enunciated under
the lCA in connection with domestic transportation particularly
where concerned with problems relating to one mode of transportation
alone

I

Sectionl3

Petitioner further argue thatthe Hoard has no authority to approve
a dual rate system under section 15 of the Act since such systems are

necessarily uplawful under section 14 3 They argue first that the
dual rate system is necessarily retaliatory against nonsigning shippers
and second that the absence of the modifying word unjustly pre
ceding the word discriminatory makes unlawful any retaliation

by discriminatory methods and not merely those methods which are

unjustly discriminatory As to the first argument we cannot im

prove on an answer previously made to this contention in sbrandtsen
Co v N Atlantic Continental Frt Conf et al 8 upra where it was

said at page 242

To retaliate is defined in Webster s New International Dictionary 1945 Un
abridged Edition as to return like for like or evil for evil Retaliation
perhaps con1otes the idea of vengeance We cannot view the adoption
of the dual rate system or the cbarging of a higher rate to a shipper whO volun

tarily declines to give his exclusive patronage as a retaliation The higher
rate cannot be said to be charged as a retaliation for patronizing any other

ca rrier It is charged because the shipper does not sign the contract regard
less of whether or not he patronizes any other carrier A nonsigning shipper
who does not patronize a nonconference carrier is treated as harshly as a non

Signing Shipper who ships partially or exclUSively with such a carrier
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The second argument is equally untenable 54 As stated in United
States v Wells Fargo Express 00 161 Fed 606 610 1908 It is

difficult to conceive of the terms discrimination prejudice or dis

advantage as not associated with what is unjust unreasonable and

undue

From the administrative precedents and judicial decisions herein

before discuss d and from the legislative history of the Act we

necessarily conclude that the dual rate system is not in itself unlawful

The lawfulness or unlawfulness of a articular dual rate system

depends directly on the facts adduced in a hearing on the merits of
the use of that system in the particular trade and is judged by the

standards announced by the Supreme Court in Swayne 1 Hoyt v

United States sup1 a repeated here for emphasis
In determining whether the present discrimination was unu ue 01 unreasonable

the Secretary was called upon to ascertain whether its effect was to exclude other

carriers from t e trafflc and if so whether it operated to secure stability
of rates withconsequent stability of service and so faras either effect was found

to ensue to weigh the disadvantages of the former against the advantages of the

latter

Ve construe this language as have our predecessors as requiring us

to consider the reasonableness of the prirna facie discrimination 31

against shippers inherent in dual rate systems in the light of the

necessity for that discrimination in order to effectuate the congres
sional plan for shipping jn the foreign commerce of the United States
As previously indicated herein Congress chose the controlled mo

nopoly of the conferencesystem over the alternative of the uncontrolled

monopoly naturally resulting from unregulated cutthroat competition
among ocean carriers

36 In Swayne Hoyt v United States SU1 ra

the Supreme Court recognized necessity for the use of a dual rate

system in order to assure the continued benefits of a regulated con

ference system as a standard for determining the reasonableness or

just ice of the prinw facie discrimination resulting therefrom in stating
at page 305

We think there was evidence from which the Secretary could reasonably con

clude that there was little need for a contract rate system to assure stability of

service Emphasis supplied
It is inconceivable that Congress in selecting a regulated conference

system in preference to unregulated cutthroat competition would

have outlawed a system which in many cases is the sole method by

Assuming as argued by Isbrandtsen that the phrase unjust discrimination appear

ing in sections 15 and 17 or the Act renders dual rate systems lllegal per Be this argument

is totally unnecessary

8 Swayne Hoyt v United States supm at page 303
80 See discussion in 4 Alexander Report 417 421
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which a conference may retain a sufficient amOllnt of cargo to assure

its continued existence To state that Congress implicitly condemned
the dual rate system is to credit Congress with legalizing a conference

system without means of self protection against rate cutting inde

pendent competitors and with little hope or survival Obviously
Congress did not intena to allow ocean shipping to gravitate into
the unregulated monopolistic state sought through the Act to be
avoided Such an illcongruous result is clearly possible however if

we assume that conferences may not in any circumstances employ dual
l Htes as protection against l onconference competition

Ve conclude that the dual rate system is in itself lawful and
does not require our disapproval unless under the facts adduced in

a particular case the system would be unjustly discriminatory and
unfair as between carriei s shippers exporters importers or ports
or between exporters from the United States and their foreign com

petitors would operate to the detriment ofthe commerce of the United
States or would be in violation of the Act

In the matter peeitically before us the eonrcrence s General Order
t tilillg rH ises two issues of fact viz 1 Is the initiation of a dnal

rate system necessary or required as a competitive measure to insllre
Of restore stability of rates and service to shippers in the trade and

2 assuming an affirmatiye determination of the first question is thp
differential or spread reasohable judged by its probable effect 011

shippers 37 and on the compet itive position or the independent carrier
lsbrllndtsen

Ve coi1sidel the illllllguration of rr dnnl rate system to be a neeessary
eompetitive measure to offset the effect of noncQllference competitioll
n this trade Non Japanese conference carriers who in 19M earried

88 percent of the total liner cargo moving in the trade have seen their

partit ipation in the total traffic reduced to 25 percent in 952 because
or the severe rate cntting competition or Isbrandtsen anCl because or
tl e l eSlllllell operations of Japanese carriers In the same year 1s
brandtsen and Japanese flag lines carried 26 percent and 49 percent
respectively of the total liner cargo in the trade In that year tlw
last fnIl year nnder closed rate conditions and the first year of full
nnewal participation by Japanese flag carriers seven 38 conference
llon Jap mese lines collectively carried less cargo on 132 sailings than
did Isblandtse n on 24 sailings despite the ract that Ishrandtsen did
lot serve the entire range oj ports or diseharge in this trade and did

37 The terlll shippers for the pllrpose of this report tncI udes exporters inlpOltl rS or

othl s who may control hipments in this hade
l Exclullin tllwlsthound s I i of API and the Gulf coast serce of Lykes
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not offer reefer space or special silk lockers as did many of the con

ference vessels 38

Institution ofa dual rate system would have little effect on the over

tonnaged condition of the trade Conversely a reduction in the
amount of conference sailings or other solution to the overtonnaging
problem would not mitigate the conference s need to meet the competi
tion of Isbrandtsen in order to obtain for its members a greater par
ticipation in the cargo moving in the trade Indications that Is
brandtsen prior to opening of rates by the conference had planned
to increase its service to 3 sailings or perhaps 4 sailings per month
leads to the inevitable conclusion that under closed single rates 1s
brandtsen s participation in the trade would be still further increased
most probably at the expense of the non Japanese conference lines
who do not enjoy as an offsetting factor the nationalistic preference
ofJapanese shippers

The dual rate system by creating a basic core of cargo on which
the conference can rely for the period of the contracts will eliminate
for that period the pressure on conference lines to reduce rates to
meet Isbrandtsen s lower rate competition and will thereby create

greater stability of rates and service facilitate forward trading by
shippers and decrease the threat of rate wars

Generally we consider the 91h percent spread between contract and
noncontract rates to be reasonable with minor exceptions as herein
after noted The spread is as to those commodities capable of being
carried by both Isbrandtsen and conference vessels large enough to

furnish protection to the conference lines against inducements to

shippers offered by Isbrandtsen and small enough to enable Isbrandt
sen to remain competitive with the conference While we find it

probable that 1sbrandtsen will retain 10 percent or more of the cargo
moving in the trade as against the 26 percent carried by it in 1952

yet when compared with the lesser average percentage which will be

enjoyed by the conference lines Isbrandtsen s 10 percent would be at

least an equitable share of the trade The increased share of cargo
which will be received by the conference will more than offset any

lqss of revenue attributable to the 91h percent discount and will result

in reducing fixed unit transportation costs The cost reduction in

turn may result in benefit to both contract and noncontract shippers
by enabling the conference lines to reduce freight rates to all shippers

While dissatisfaction has been voiced by several shippers as to some

effects of the spread shippers generally viewed the spread as not

I

39 In this regard we note that Isbrandtsen s lack of reefer space or silk lockers Is

voluntary and that Isbrandtsen has published rates for the carriage of silk and Bilk
products In this trade

4 F M B



738 FEDERAL MARITIME BOARD

unreasonable Although a shipper has urged that the spread is too

high on commodities of low value in that the 91h percent differential

on those commodities may represent a shipper s margin of profit of

those commodities only Christmas tree ornaments porcelain and

some bamboo ware were identified and no alternative spread was sug

gested Further as stat d the shipper indicated that a lower spread
on such commodities while desirable is totally impractical and does

not render an over all spread of 9V2 percent unfair or unreasonable

The fact that Isbrandtsen vessels in this trade discharge onJy at

u s North Atlantic ports and do not also call at U S Gulf ports
is not of itself overly coercive of and unfair to those shippers who

require service to both coasts First such shippers could reduce over

all shipping costs in the absence of a preponderantly greater volume

of cargo to the Gulf by shipping via Isbrandtsen vessels to North

Atlantic ports and via conference vessels at noncontract rates to

Gulfports While it is true that in such circumstances the nonsigning
shipper might be at a competitive disadvantage on Gulf shipments
assuming that ocean transportation costs are a significant part of the

landed value of the items shipped yet on the cargo moving to North

Atlantic ports the contract shipper would be at a greater competitive
disadvantage as compared with a nonsigning shipper who enjoys the

customary lower rates of the independent carrier To realize that

the preponderant volume 40 qf cargo in the conference trade moves

to North Atlantic ports rather than to Gulf ports is to recognize the

insignificance of any coercion that might be effected on nonsigning
shippers by the dual rate system here proposed Further there can be

no doubt that the Atlantic and Gulf coasts are competitive for the

tradeofoverland points Inland WatelWays Oorp v Oertain Freight
Oompanies 1 U S M C 653 1937 In the Matter of Agreement
No 6510 1 U S M C 775 1938 2 U S M C 22 1939 Johnson

Huebner Principles of Ocean TranspOrtation 1919 pages 126 127

We find no coercion on those shippers who require more frequent
service than Isbrandtsen s fortnightly sailings in view ofIsbrandtsen s

announcement prior to the rate war ofa proposed substantial increase

in frequency ofits service
We find no need however for any spread on reefer cargo since as

stated Isbrandtsen vessels are not equipped with refrigerated space

and are not therefore competitive with conference vessels for reefer

cargo
As hereinabove indicated we do not consider the spread or the sys

tem to be unjustly discriminatory or unfair as between carriers

40 An illustrative period of record indicates that Atlantic carryings outnumber Gulf

carryings by an approximate 10 to l ratio
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Isbrandtsen argues thatthe system and the 9112 percent spread between
contract and noncontract rates are not measures necessary to meet
Isbrandtsen s competition and thus are unreasonable This is true
it is urged because the conference is able through periodic uniform
rate reductions to eliminate Isbrandtsen as a competitor without the

necessity for institution of dual rates We are unimpressed with this

argument even assuming that the conference s more cumbersome rare

making processes are adaptable to such a method of competition
success in eliminating Isbrandtsen through this type of rate warfare
would be accomplished at the price of simultaneous elimination of
those American flag lines present or potential whose operating costs

parallel those of Isbrandtsen Such a result would be repugnant to the
ultimate purposes stated in the title of the Act which include the

purpose of encouraging developing and creating a naval auxiliary
and naval reserve and a merchant marine to meet the requirements
of the commerce of the United States with foreign countries
The dual rate system here on the other hand is consistent with that

purpose The spread between contract and noncontract rates in the

proposed system based in part on the percentage by which Isbrandtsen
most frequently underquotes conference tariff rates will reasonably
enable the conference to meet Isbrandtsen s competition without as in
the method of uniform conference rate reduction preferred by
Isbrandtsen eliminating a single Amerifan carrier from the trade

The dual rate system here proposed will not result in detriment to

commerce of the United States The system will decrease the proba
bility of rate wars and their disastrous consequences in this trade and
will benefit shippers by tending to insure a greater measure of sta

bility of rates than has heretofore existed in the postwar period
Vhile Isbrandtsen s share of the traffic may as stated be reduced we

do not anticipate that such increase in conference controlled traffic
will result in the traditional evils associated with monopoly The
continued participation of Isbrandtsen in the trade as well as the
existence of strong shipper organizations stand as strong deterrents

against exorbitant freight rates and other objectionable monopolistic
practices In any event this Board has full power over those rates

of conference carriers in foreign commerce which are detrimental to

the commerce of the United States
Various of the provisions of the contract form proposed for use in

this trade require particular examination for as hereinbefore indi
cated shipper witnesses in this proceeding ere unfamiliar with
the contract and had not been consulted by the conference in its

preparation
4 F M B
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We consider articles 1 and 6 of the form contract to be unacceptable

as presently drafted despite the conference explanation that article 6
constitutes a modification of article 1 and is controlling 9ver the earlier

provision The two articles under any construction are objectionable
because as drafted the receiver under the f o b f a s shipments may
obtain contract rates ds long as he patronizes exclusively conference

vessels but once he ships nonconference he may not thereafter receive

contract rates This provision is objectionable because such a receiver

obtains the benefits of contract rates without signing a shipper con

tract whereas all other nonsigners are charged the full noncontract

tariff rates unlike treatment therefore is being accorded nonsigners
Such f o b receiver should receive contract rates only if he is a con

tract signatory
We approve the contract form insofar as it purports to cover c i f

and c f sales Except as stated below we disapprove the contract

form insofar as it purports to cover f o b or f a s sales Irrespective
of the terms of the sales agreement in any instance where the contract

signer appears as shipper in the bill of lading such fact alone auto

matically requires that the shipment move on conference vessels In

the situation where the contract signer appears as shipper in the bill

of lading it is no mere matter of form to say he is the shipper in fact

In c f or c i f sales the problem does not arise because there the

contract signer is in fact the shipper but in f o b or f a s sales we

deem it undesirable to have the answer to this problem turn on the

complicated questions of law as to risk of loss or when title passes in

determining when a given shipment is or is not covered by the shipper s

agreement We deem it highly desirable that simple tests and stand

ards be applicable To this end we consider that the contract should

indicate that the person indicated as shipper in the ocean bill of lading
shall be deemed to be the shipper We do not intend however to

preclude shipment by an exporter as agent for the buyer where the

exporter only renders assistance at the buyer s request and expense in

obtaining the documents required for purposes of exportation
The significance of articles 1 and 6 is readily apparent when it is

realized that over 70 percent of the liner cargo in this trade moves

under f o b or f a s terms In this regard it will be recognized
readily that participation by Isbrandtsen in this trade greater than

that anticipated by the parties must be forecast in view of the freedom

of the Japanese exporter to sell and ship under f o b terms

Article 3 incorporates all rules regulations terms and conditions

in the conference tariff although such provisions have not been sub

mitted to us along with the conference General Order 76 statement
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We will forbid the incorporation of any such provisions which with
out our approval a may operate directly or indirectly to change
the amount of the spread or b may impose on contract shippers
additional requirements not imposed on noncontract shippers

In article 5 50 percent of the amount of freight which the shipper
would have paid if a given shipment moved via conference vessel is
recoverable by the conference as liquidated damages in the event of
shipper breach by patronizing a nonconference carrier vVhile there
is no corresponding provision for liquidated damages to be paid in
the event of carrier failure to provide adequate service in our opinion
no such provision is necessary The failure to specify the amount of

damages in such circumstances is in our view nothing more than a

recognition by the parties that damages may readily be ascertained in
the event of conference breach on submission of the matter to arbi
tration in accordance with article 10

Vhile a prominent shipper group recommended that liquidated
damages in the event of shipper breach be limited to 20 percent of the

freight which would have been earned we have no basis for finding
that a 50 percent payment would be a penalty rather than an assess

ment of liquidated damages since we have not been sufficiently ap
prised here of the relationship between dead freight and tariff rates

Insummary

Applying the test of Swayne Hoyt v United States supra and

balancing the foreseeable advantages of the proposed dual rate system
against the foreseeable disadvantages we find that the prima facie
discrimination against shippers and the increased tendency toward

monopoly of service are outweighed by the benefi ts to be derived from

the system Those advantages we fined to be a greater stability
and uniformity o rates than has existed since the outbreak of the

rate war and the resuJtant benefit to shippers and receivers in this

trade and b the ability of the conference carriers through reduced

unit transportation costs to provide lower rates to all shippers and or

to put improved more efficient tonnage on berth Vhile the possible
reduced utilization of Isbrandtsen s services by shippers is to some

extent disadvantageous to the efforts of shippers to have rates main

tained at a reasonably low level yet the continued existence of Is

brandtsen as an effective competitor and the existence of strong ship
per groups insure conference consideration of shipper needs and de

sires In this regard it must be noted that Isbrandtsen s participa
tion in this trade prior to the outbreak of the rate war had little prac
tical effect on the level of rates since conference rate increases were

consistently followed by Isbrandtsen rate increases This phenomenon
4 F M B
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is largely explained by the fact that the conference however keenly
aware of Isbrandtsen s rate competition ayoided rate reductions until
March 1953 in the hopes that a rate war by uniform rate reductions
or by open rates could be avoided by institution of a dual rate system
Put otherwise the conference by failing to reduce rates uniformly
elected to realize high revenues from a lesser amount of cargo over
lower revenues from a greater amount The economic pressure to
reduce rates however remained

Aside from their opposition to the proposal to initiate dual rates
interveners have argued that the relationship between the conference
and the Trans Pacific Freight Conference of Japan has amounted to
effectuation of an unapproved agreement between carriers in violation
of section 15 of the Act While it is true that identical actions have
been taken at similar times that the conferences meet at the same ad
dress and that the membership for the greater part is common we

have been presented with no evidence tending to show the xistence
of any agreement express or implied which while unapproved falls
within the prohibitions of section 15

The conference has not considered its General Order 76 filing as a

filing for approval under section 15 The statement was filed how
ever
prior to the decision of the Court of Appeals for the District of

Columbia Circuit in Isbrandtsen 00 v United States supra where
that Courtheld thatthe agreement of thisconference to initiate a dual
rate system had never received our approval or the approval of our

predecessors For this reason we must consider nunc pro twnc the

statement to be a filing for approval under section 15 To hold
otherwise would be to treat this entire proceeding as a nullity

CONCLUSIONS ANDDECISIQN

a The application of the conference to initiate a dual rate system
on nonrefrigerated cargo to move in the trade from Japan Korea
and Okinawa to U S North Atlantic coast and Gulf ports is ap
proved since we have not found the proposed system to be unjustly
discriminatory or unfair as between carriers shippers exporters
importers or ports or between exporters from the United States and
their foreign competitors or likely to operate to the detriment of
the commerce of the United States or to be in violation of the Act
The approval granted is contingent on conference amendment of the

proposed agreement with shippers to conform with our opinion
herein

b The conference proposal to charge dual rates on refrigerated
cargo moving in the trade from Japan Korea and Okinawa to U S

4 F M B
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Gulf coast and Atlantic coast ports is disapproved as unjustly dis

criminatory andunfair as between shippers
c No agreement between this conference and the Trans Pacific

Freight Conference of Japan in violation of section 15 of the Act

has been established
I

Our approval of the conference s application to institute a dual

rate system in this trade is effective January 1 1956

4 F M B



ORDER

At a Session of the FEDERAL MARITIME BOARD held at its

offices in Washington D C on the 10th day of January A D 1956

No 730

IN THE MATTER OF THE STATEMENT OF JAPAN ATLANTIC AND GULF
FREIGHT CONFERENCE FILED UNDER GENERAL ORDER 76

Whereas This matter has been at issue has been duly heard and

submitted by the parties and full investigation of the matter has

been had and the Board on December 12 1955 has made and entered

of record a report stating its conclusions and decision thereon which

report is hereby referred to and made a part hereof and

Whereas The Board by order served on Decembel 21 1955 ap
proved under the provisions of section 15 of the Shipping Act 1916
as amended the agreement embodied in and constituted by the afore

said statement filed by the Japan Atlantic and Gulf Freight Con

ference with exceptions as specified in said order and

Itappearing That the exceptions to the af resaid approval granted
in said order require clarification and for good cause appearing
It is ordered That the order of the Board heretofore served

herein on December 21 1955 be and it is hereby superseded and

canceled and

It is further ordered That the agreement embodied in and consti

tnted by the aforesaid statement filed by the Japan Atlantic and Gulf

Freight Conference as aforesaid be and the same is hereby in all

respects approved under the provisions of section 15 of the Shipping
Act 1916 as amended excepting that said contract system shall not

apply to shipments which are made on an f o b f a s orex godowll
basis unless the person whether seller or buyer named as shipper in

the ocean bill of lading is a contract signatory or to the transporta
tion of cargoes in refrigerated compartments and to that end

It is further ordered That as a part of the said contract system
the shipper s contract to be employed by said Japan Atlantic and
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Gulf Freight Conference shall be in the form of Exhibit J attached
to and constituting a part of the aforesaid statement modified as

follows
A Article 1 thereof shall be modified to read as follows

1 Ihe Shipper contract signatory agrees to forward or to cause to be
forwarded by vessels of the Carriers all shipments other than cargoes to be
transported in refrigerated compartments reefer cargo made directly or indi

rectly by him his agents subsidiaries associated or parent companies from

Japan Korea and Okinawa to United States Gulf ports and Atlantic coast ports
of North America whether such shipments aremade C 1 F or C F if the

Shipper is the Seller or are made F O B F A S or ex gdown if the Shipper
is the Receiver provided that for all purposes of this agreem llt the persoll in
dicated as shipper1n any ocean bill of lading shall be deemed to be the shipper
of the gOOds described inthe bill of lading

B Article 3 shall be stricken therefrom
C Article 6 shall be stricken therefrom
D The remaining paragraphs shall be numbered consecutively
This order sha11 be effective on the date of issuance
By the Board

SEAL Sgd A J VILLIAMS

Secretary
4 F M B
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No 743

IN THE MATrEROF THE STATEMENT OF TRANS PACIFIO FREIGHT

CONFERENCE OFJAPAN FILEDUNDER GENERAL ORDER76

Submitted Ma1J12 1955 Decided Decemller 19 1 55

Approval of the agreement between members of the Trans Pacific Freight Con

ference of Japan to initiate an exclusive patronage contractjnoncontract
freight rate system denied under section 15 of the Shipping Act 1916 as

amended as unjustly discriminatory and unfair as between shippers
Insufficient cOllpetitive need has been lhown by theTrans Pacific Fr ight Con

ference of Japan to justify the prima facie discrimination against shippers
inherent in employment of an exclusivepa tronage contractjnoncontract

freight ratesystem

WilliamLogan Jr William E Logan A V Oherbonnier Edward

R Downing George Yamaoka and Helen F Tuohy for the Trans

PacificFreight Conference ofJapan
John J O Oonnor Joseph A Klausner and John J O Oonnor Jr I

for IsbrandtsenCompany Inc

Henry A Oockrwm Ohas B Bowling Oharles W Buoy and Ohas
D Turnerfor Secretary ofAgricultureof theUnited States

Frank J Oberg Stanley N Barnes James E Kilday and William
J Hiokey for Department of Justice

Richard W Kurrus Max E Halpern John Mason Edward Ap
taker andAllen O Dawson as Public Counsel

REPORT OF THE BOARD

By THE BOARD
This proceeding arose out of a statement of the Trans Pacific

Freight Conference of Japan the conference filed pursuant to

section 236 3 of General Order 76 1 and the protests thereto fil d by
Isbrandtsen Company Inc Isbrandtsen the United States De
partment of Justice Justice and the United States Department

117 F R 10175 46 C F R 236 8 No ember 10 1952
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of Agriculture Agriculture In that statement filed on Septem
ber 10 1953 the conference proposed to initiate an exclusive patron
age contract noncontract freight rate system dual rate sy tem in the

trade from ports in Japan Korea arid Okinawa to Hawaii and to

ports on the Pacific coast ofNorth America to become effective on the

30th day following the filing
Under the proposed system contract rates set at a level below non

contract rates would be charged on all commodities to thos shippers
promising to ship exclusively via conference vessels for the period of

the contract The second and higher level of rates would be charged
nonsigning shippers The diff re tial or spread between the levels of

contract and noncontract rates was fixed in theproposal at 91h percent
of the Contract rates applicable to the respective tarifl items rounded

off tothenearestquarter ofa dollar

As required by General Order 76 the conference statement set forth

a the amount of spread between contract and noncontract rates b

the effective date of the proposed system c the reasons for the use

ofdual rates in the trade involved d the basis for the spread between

contract and non ontract rates and e copies of the form of con

tract for use in the trade

In t eir protests to the conference statement petitioners or some

of them requested that we 1 grant a hearing on the lawfulness of

the proposed dual rate system under sections 14 15 16 and 17 of the

Shipping Act 1916 the Act 2 direct the conference not to

effectuate the proposed dual rate system pending completion of that

hearing and 3 disapprove the proposed d al rate system in

amplification of the request for disapproval it is collectively or sev

erally urged that a the statement fails to meet the requirel1 ents
of General Order 76 by virtue of its failure to furnish adequate in

formation as to the reasons tor the use of the Jual rate system in the

trade involved or as to the basis for the spread between contract and

noncontract rates 0 dual rate systems are necessarily unlawful

under section 14 3 as retaliation against shippers for pat onizing
other carriers and c the proposed contract rates are unduly and

unreasonably preferential of shippers in violation of section 16 and

are unjustly discriminatory between shippers in violation of section

17 Because of these potential violations of the Act it i urged we

are without power to approve the dual rate system under section 15

On October 7 1953 w ordered a hearing held on the protes and

ordered the conference to hold the proposed dual rate system in

abeyance until further order of the Board Hearing was held be

tween January 4 and March 3 1954 Thereafter the hearing exami
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ner i his recommended degision of October 1 1954 found that the

use of the d1lal rate system in this trade would not be justified under

G nera1 Order 16 or section 15 of the Aqt and recommended that ap
proy lof that syst m be denied

EiKceptions to the recommended decision and replies thereto have
been filed and oral argument on the exceptions has been heard Ex

ceptionsand recommend d findings not discussed ill this report nor

reflected in our findings or conolusions h ve been given consideration

and foundnot justified
The protests and comments directed by pbtitioners to the confer

ence s statem nt filed pursuant to General Order 76 raising i sues of

fact put in issue the lawfulness of the dultl tate system itself In a

recent repout however Oontract Ratesapan Atlantic Gulf Freight
Oonf 4 F M B 706 Japan Atlantic case we rejected nearly
identical arguments as to the lawfulness of the dual rate system and

held that we may under section 15 of the Aot approve a particular
dual rate system if under the facts adduced that system would not be

unjustly discriminatory or unfair detrimental to the commerce of the

United States or in violation of the Act We consider our discussio
in that report of the legality per se of the dual rate system to be a

iull and sufficient answer to the arguments advanced her in support
of the proposition that this Board may never approve a dual rate

system Whether we may approve the dual rate system here pro

posed is a question of fact to be determined from the vidence adduced

as to conditions in this trade On the basis of such evidence we find
thefacts to bethe following

The conference is a voluntary association of 23 steamship lines 2

operating from Japan Korea and Okinawa to Hawaii the U S
Pacific coast and the Canadian Pacific coast under the authority of

F M B Agreement No 150 as amended approved in unamended
form by our predecessor the Shipping Board on April 22 19318

Conference membership is open to any common carrier regularly
2American Hawaiian Steamship Company AmerIcan Man Li Ltd American Presi

dent Lines Ltd Bllrber Wllhelmsen LIne Daido Klliun Kaisha Ltd De La Rama Lines
Ivaran Lines Far East Service Kawasaki Ltd Knutsen Line Kokusai Line Mitsui
SteamshIp Co Ltd A P Moller Maersk Line Nippon Y sen Kaisha Osakll Shosen
Kalsha Ltd Pacific Far East Line Inc Pacific Orhmt Express Line Pacific Transport
Lines Inc Shinnihon Steamship Co Ltd Stlltes Marine Lines States Steamllbip Com
pany United States Lines Co Waterman Steamship Corporation Yamashita Steamship
Co Ltd

A 24th line Canadian Pacific Railway Company resigned from the conference effec
tive M y 27 1954

Operating under a joint service agreement on behalf of two or more steamship
corporatlons

8The conference is SUbject to regulation by the Government of Japan as well as by the
UnIted States
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operating or giving substantial and reliable intention to operate in

the trade 4

F M B Agreement No 150 does not now contain and has not in

any past period contained specific language relating to the use of a

dual rate system That system however has been practiced by
the conference in the past The present conference established in

1930 but preceded by an earlier association of carriers organized
about 1907 practiced single rates until 1926 At that time faced
with substantial nonconference competition and IQw freight rates
the earlier organization instituted a dual rate system pn a few com

modities at certain of the ports served Dual rates were gradually
extended to other commodities until by 1931 ll important com

modities carried by the conference were covered under dual rates

The prewar differential between COItract and noncontract rates was

established on a dollar basis varying between 20 percent and 50 per
cent of noncontract rates Freight rates b came more remunerative

by about 1937 and nonconference competition gradually disappeared
as the former independents joined he conference

The conference was inoperatIve during World War II Private

operations in the trade recommenced late in 1947 on specific per
missions granted by Supreme Commander for the Allied Powers

SCAP Permission was not granted to Japanese lines to re enter

the trade however until late in 1951

Isbrandtsen is the only nonconference line which has maihtained

a berth service in the trade since World War 11 5
as a part of its

eastbound round the world service That service commenced in

1949 and presently operated on a fortnightly basis proceeds from

U S North Atlantic ports to Mediterranean ports and through the

Suez Canal to Bombay Colombo Singapore Manila Hong Kong
Keelung Kobe Nagoya Shimizu Yokohama San Francisco Los

Angeles and returning via the Panama Canal to U S North Atlantic

Article 13 of F M B Agreement No 150 as amended provides
Member8hip Any common carrier reg larly operating or giving substantial and re

liable evidence of intention to operate regularly in the trades covered by this agreement

may become a member of this conference upon the approval by the parties hereto as

provided in Article 19 and by affixing ib signature to this agreement or a counterpart

thereof No admlElsion to membership shall be etfective unttI air matI or cable advice

thereof has been sent to the G9vernmental agency charged with the administration of

Section i5 of the United States Shipping Act 1916 as amended Every applicatIon for

admission to membership shall be acted upon promptly No carder shall be denied ad

mission except for just and reasonable cause and advice of any denial of admIssion to

membership together with a statement of the reason or reasons therefor shall be fur

nished promptly to the Qovernmental agency charged with the administration of Section

15 of the United States Shipping Act 1916 as amended
IIT J Stevenson had 2 or3 sailings in 195Q or 1951
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IIports In this service Isbrandtsen operates an average of 10 vessels

none ofwhich has refrigerated space

Sporadic tramp movements have appeared in the trade since World

War II but generally there are few commodities which are susceptible
to movement by tramp vessel

Most of the conference vessels commence loading inbound cargo
for the United States at the Philippines proceed then to Hong Kong
and complete loading in Japan Fifteen of the conference lines also

serve Gulf or Atlantic pQrts of the United States nd are members
of the Japan Atlantic and Gulf Freight Conference Several of the

conference lines also load at Indonesian ports before loading at Japan
Some conference vessels also serv ports in Central and So th

Amer
ica and occasionally ports in Africa and Europe after unloading
cargo on th Pacific coast of North America Several of the con

ference lines however op rate only between the Far East and the

Pacific coast ofN ortAmerica Isbrandtsen serves only San Fran

cisco and Los Angeles on the Pacific coast The conference lines

provide an over all service to the entire range of Pacific coast ports
in the United States and the southern part of Canada

The trade from Japan to the Pacific coast of the United States is

presently overtonnaged Aheavily contributing factor to this over

tonnaging has been the re ntry of the Japanese lines in the trade

Four Japanese lines joined the conference in 1951 and by August
1952 the number of Japanese lines in the conference had swelled to

eight
The movement between Japan and the United States had been prIor

to the re entry of the J apa1ese lines and continued thereafter to be

primarily oQtbound particularly since cessation of private trade be

tween Japan and Communist China had caused a much larger move

ment ofcargo from the United States to Japan than had existed during
prewar years The resultant overtonnaging has been a matter of

serious concern to the conference

The first postwar tariff published by the conference Tariff No 18

became effective on December 1 1946 Tariff No 19 became effective

on July 10 1948 Tariff No 20 became effective on February 15 1951

The most recent tariff Tariff No 30 became effective on November

15 1952 and still controls rates on those items not opened as a result
of a rate war hereinafter more fully discussed which broke ou on

March 12 1953 Each of these tariffs contained both contract and

noncontract rates but only the noncontract rates have been effective

The differential between contract and noncontract rates in Tariffs Nos

18 19 and 20 was 4 on all commodities The differential in Tariff
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No 30 is 9 percent of the contract rates rounded off to the nearest

quarter of a dollar

Nonadherence by conference lines to the published tariff rates by
rebating and other malpr ctices was rumored in late 1952 The con

ference minutes of October 29 1952 reveal the following resolution

placed before the conference members

That the Executive Committee draft a letter addressed to the Ministry of

Transport notifying them of the above situation which is openly admitted by
various shippers and in that it is causing not only great concern but instability
in the trade covered by this Confe ence That a continuation of this situation

unless quickly recti1led will undoubtedly lead to the Conference finding it

necessary to consider the adoption of open rates on all commodities or eventual

resignation of some Member Lines rom the Conference either of which will

lead to more instability and in consequence deplorable effect on the trade be

tween Japan and the United States

On November 5 1952 the secretary of the conference on behalf of

the conference and q behalf of t e Japan Atlantic and Gulf Freight
Conference 6 fi ed the following complaint with the Japanese Min

istry of Transportation
It is with deep regret that the undermentioned two Conferences respectfully

bring to your attention the serious state of affairs now prevalent due to some

of the Member Lines using unfair practices to secure cargo which are contrary
to the Conference Agreements and which have led to instability in the trade
withNorth Ameri a

If this state of affairs continues a Member Lines sic has indicated it will

take indivi ual action to counteract these practices which will without a doubt

force other Member Lines to follqw suit thereby causing further instability in

the trade This will probably result in a complete breakdown of the tar

structures now in existence

The Ministry in reply expressed concern and issued a warning
urging the member lines of the two conferences to pay more attention

to their own practices
Isbrandtsen has followed a practice of basing its rate schedules on

those contained in published conference tariffs using the same item

numbers and the same tariff rules and regulations Prior to the rate

war which commenced on March 12 1953 Isbrandtsen rates were

almost unifo mly lower thanconference rates and generally 10 percent
under the applicable conference rate A comparison of 347 com

modity rates appearing in conference Tariff 20 and Isbrandtsen

Schedule ofRates N9 3 as of November 1 1952 reveals that rates on

88 5 percent of the commodities appearing in the Isbrandtsen schedule
were about 10 percent lower than the conference published rates

eFifteen of the conference members are also memners of the Japan Atlantic and Gulf

Freight Conference Mr Royal Wfntemute the present conference secretary Is also sec

retary for the latter conference

4 F M B



750 FEDERAL MARITIME BOARD

Isbrandtsen s Tokyo agents without authority from Isbrandtsen
have issued abbreviated freight tariffs showing conference and

Isbrandtsen rates On most items of these abbreviated tariffs

Isbrandtsen rates were in most cases exactly 10 percent less than the

conference rates It has been Isbrandtsen s policy howev r never

knowingly to quote a noncompensatory rate The effect of Isbrandt
sen s competition was discussed in conference meetings on numerous

occasions prior to the entry of that carrier into this trade and concern

over the actual and potential carryings of Isbrandtsen as well as the

possibility of increased sailings by that line was expressed
The comparative sailings and carryings of Isbrandtsen and of the

conference lines of cargo moving in the entire trade served by the

conference from January 1 1949 through December 1953 were as

follows

TABLE 11

Number of salllngs Cargo carried revenue tons Average
carryingsalling

Calendar year
Isbrandt Con Isbrandt Con Isbrandt Con

sen fer Total sen fer Total sen fer

ence ence ence

1949 n n n n
6 279 285 1 070 119 579 1W 649 178 429

1950 n n
W 320 340 15 886 215 756 231 642 794 674

1951 non n
u 22 353 375 31 195 245 407 276 602 1 413 695

1952 n
n n 24 421 445 32 873 282 176 315 049 1 369 670

1953 u n
nU 25 528 553 19 065 388 460 407 525 762 735

Percent of total sailings Percentof cargo carried
Calendar year

I Isbrandtsen Conference Isbrandtsen Conference
I

1949 u J 2 1 97 9 0 9 99 1

195
L

n 6 0 94 0 6 8 93 2

1951 5 9 94 1 11 2 88 8

1952 n n n n
n 5 4 94 6 104 89 6

1953 n
n n 4 5 94 5 4 6 95 4

1 There is aslight varlance in some of the figures as fUrnished by the parties butnot enough to makeany

appreciable d11ference jnthe comparisons made

The greater amount of conference carried cargo is lifted by about

half of the conference members Although failure to maintain serv

ices for given periods should result under article 26 of the basic agree
ment in loss of voting rights or in termination of conference mem

b rship that article has not been enforced by the conference

The Conference expressed interest in reestablishing a dual rate sys

tem as early as September 1948 prior to Isbrandtsen s entry into the

trade On August 30 1950 the conference voted to put a dual rate

system into effect but agreed to hold th operation of the system in
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abeyance pending completion of an investigation by the Board 7 of

the system as proposed by the conference and by the Japan Atlantic

Coast Freight Conference predecessor of the Japan Atlantic and

Gulf Freight Conference On September 10 1952 the conference

voted to give us 60 days notice of intention to initiate a dual rate sys

tem Prior to the proposed effective date for establishment of the

dual rate system however we issued our General Order 76 8 setting
forth intei alia rules applicable to initiation of dual rate systems in

shipping conferences under our jurisdiction As hereinabove men

tioned the conference filed its statement under section 236 3 ofGeneral

Order 76 on September 10 1953 with results leading to the commence

ment ofthis proceeding
As stated conference Tariff No 30 effective November 14 1952

provided for contract and noncontract rates setting the contract

rates generally at a level 10 percent below thethen existing single rates

and setting the noncontract rates at a level 912 percent higher than

the proposed contract rates Notice of the initiation of the dmil rate

system was published in Japanese newspapers on November 1 8 1952

Isbrandtsen reacted by publishing a notice that as of November 10

1952 its new rates would be 10 percent less than the conference con

tract rates Shortly thereafter the late Mr Hans Isbrandtsen then

president of Isbrandtsen was credited in a published interview with

having contemplated increasing the company s service from fort

nightlysailings to sailings every 10 days or every week

In early 1953 the United States Court of Appeals District of Co
lumbia Circuit 9 enjoined Institution of a dual rate system in the

Japan Atlantic trade The present conierence thereafter abandoned

hope of early institution oi the dual rate system and searched for an

ltern tiv method of meeting nonconierence competitionThe

minutes of the March 9 1953 conference meeting reported Consid
arable discussion ensued and it was pointed out that in addition to the

nonconierence competition any action taken should also at the same

time be made effective against reported rebating on the part of some

MemberLines At that meeting the conference rejected a motion to

suspend all tariff rates but at a special meeting on March 12 1953

voted to open conference tariff rates 10 on ten of the major commodi
ties moving in the trade No advance notice of the initial opening

7The investigation Docket No 703 was dIscontinued by our order of August 10 1955

B See footnote 1 supra

9Isbraftdtsen 00 v United States 211 F 2d 51 D C Cir 1954
10 When tariff rates have been declared open on a given commodity each conference

line is free to fix its rate for that commodity indepenently of wbatever rate may be

cbarged by other cooference lines
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of rates or subsequent opening of additional rates was given to
inter

ested shippers and no minimum rates were established

Isbrandtsen attempted to keep on a competitive basis with the con

ference after the outbreak of the rate war but was unable to do so

Whereas the average conference frejght rate on November 15 1952

had been approximately 30 the average rate for 1953 fell to 19 99

during the period March 12 to August 31 The 1953 average included

rates charged during the period prior to March 12 and included rates

on those commodities w4ich remained closed such as the high rated

refrigerated cargoes While no percentage of car yings of
open

rated cargoes in comparison with cargoes
11

on which c osed rates

were in effect was offered it is clear that open rated cargoes were

carried at substantially less than the 19 99 average Many rates

charged were less than out of pocket handling costs which averaged
between 8 50 and 9 00 per ton Rates on c mmodities declared open

dropped to a level less than 30 percent of the pre March 12 rates

On May 6 1953 Isbrandtsen announced certain rate increases over

the low rate war level of rates including a minimum of 10 or 12

per revenue ton to the United States Pacific coast and on July 6

1953 published notice in Japan that effective July 5 1953 its freight
rates on cargo moving from Japan to the United States would be
50 percent of the conference rates 12 in effect on March 1 1953 with
a minimum of 9 per reyenue ton to Pacific coast ports The confer4

ence lines did not close their rates at a competitive level although
urged to do so by various Japanese shipper groups

All the lines re eived l ss revenue from the carriage of c rgo in the

conference trade after March 12 1953 than they didbefqre United
States flag conference lines apparently have not suffer d any cpn4

siderable cargo losses because of the rate war At least bneUnited
States flag conference line has carried more cargo during the rate

war than bef6re Increased carryings of some c9nference lines dur

ing the rate war may have been due to the fact that shippe have

shipped more cargo after rates were opened and also ma have been

due to sharply reduced carryings by Isbrandtsen The maintenance
of proportionate cargo carryings by United States flag lines during
the rate war may be accounted for at least in part by t fact that

there are four subsidized United Rtates flag lines operating in this
trade

Approximately 70 percent to 80 percent of the cargo in this trade

moves on an f o o basis

11 Rates on appr6x1m tely 50 tariflitems were opened
U The notice also set rates to the United States Gulf and Atlantic coasts at em percent

of the preratewar rates of th Japan Atlantic and Gulf Freight Conference
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The rate war has been vigorously opposed by Japanese shippers
and exporters The varying rates charged have made it difljcult to

know rates charged to competitors and have reduced the value of in

ventories of Japanese goods shipped to the United States prior to

the rate war Shippers have indicated that they desire stable

uniform and low freights but that insofar as a choice is necessary

they prefer stable and uniform rates at a reasonable level to low but

unstable rates They have criticized pre rate war rates as too high
and a major exporter association has urged that rates when again
closed should not exceed 70 percent of the conference pre rate war

rates Generally shippers prefer to eliminate variations in rates

from competition for the sale of commodities To this epd anq to

this extent they prefer an effective conference system and the dual

rate system Further shipper witnesses have indicated that insofar

as stability and uniformity of rates are severable uniformity of rates

is moredesirable than stability
Between July 30 1952 and October 29 1952 the conference en

gaged in extensive research and study preparatory to setting a differ

ential between proposed contract and noncontract rates during the

course of which the views of many shippers shipper groups and con

signees were obtained Those interviewed generally favored a dual

rate system Ifsuch a system were to be employed they would favor

a differential of about 914 percent since that differential was already
in effect in other contract rate trades anq since that amount

approximated the general commercial discounts in use in Japan
Shipper wItnesses appearing in this proceeding have indicated their

general satisfaction with the reasonableness of a 91h percent differ

ential between contract and noncontract rates as not so high as to

ma e shipping by conference vessels economically mandatory In

addition conference and shipper witnesses asserted that the dual rate

system would by stabilizing rates facili tate forward trading would

enable the conference to plan for the future and put improved ton

nage into the trade would decrease the threat of rate wars and wOlild

insure frequent and adequate shipping service The conference wit

nesses assert that the conference s attempt to initiate the dual rate

system is not designed to eliminate Isbrandtsen from the trade but

to regain cargo lost to Isbrandtsen and to tramp vessels and to s ta

limit on the participation of Isbrandtsen and potential additional

n onconference competitors in this trade

The executive committee in reporting the results of its research and

study pointed out also that a differential of 91 2 percent was the

highest yet allowed by the Japanese Fair Trade Commission the gov
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ernmental agency responsible for final determinations under the

AfarineTransportation Law 18

Upon submission of the propose differential between contract and

noncontract rates for the approval of the Japanese Fair Trade Com
mission the conference received a favorable reply quoted in pertinent
paIt as follows

As yet there is no deCision made by this Commission in an actual case as to

what constitutes violations of the prohibitions contained in Articles 28

aild 30 of the Marine Transportation Law and Article 19 of the Anti Monopoly
Law

14 It may be noted however that no action has been taken against such

conferences as have complied with the several principles enumerat d in another

case as follows

a The contract between a carrier and its contracting shippers shall be upon
the basis and provisions that the differential in rates charged to the contract

shippers and noncontract shippers does notexceed 9lh percent
b T e contract should Clearly provide that on o b shipments whereby the

foreign buyer designates the vessel on which is gOQds are to be shipped are

exempted from the contract and that the contract shipper is free to make such

shipments by noncontract vessels without being subject to any penalty for such

action

c When the contracting shipper applies for space said shipper may secure

space elsewhere without prejudice provided he first notifies the local chairman

of the conference of his requirement of space and provided that the local chair

man does notnotify him within 7 days excluding Sundays and holidays of the

availability of space within the ens ing 30 days period
d The amount of liquidated damages which the co tract shipper pays to

the conference in case his shipment in violation 9f the contract shall be 50
percent of the amount of the freight which the shipper would have paid on sucb

shipment had such shipme t been made in a vessel of the contract carrier

e The contract may be terminated by either party by 3 months written

notice

The holdIngs of the Commission that the differential of 9lh percent is reason

able and not unfair or unjustly discriminatory are based upon present conditions
as weft as all other provisions of a particular contract and being subject to

reason bl modification in the future to make them mo e reasonable under

different conditions the above Notice should nof be regarded in any sense as

the final conclusion of the Commission

As showp in table I supra Ishrandtsen s peak participation in this

trade occurred in 1951 when it carried 112 percent of the total cargo
an increase over the 6 8 percent carryings in 1950 1Vbile that per
centage declined slightly in 1952 to 104 percent the percentage
dropped to 4 6 percent in 1953 the first year of the rate war Is

18 Law No 181 June 1 1949 Articles 28 and 30 of that law prohibit a deferred re

bates b fighting ships c retaliation against a shipper d unjustly discriminatory
contracts based on volume of freight e undue or unreasonable preference or prejUdice
and f combinations that exclude any party from admission

l Article 19 of the Anti Monopoly Law forbids unfair competitive metbods
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brandtsen s potential participation in the trade is limited by the facts

that a its fortnightly service is insufficient to satisfy the needs of

many shippers in the trade b its vessels are not equipped with

refrigerated space and c it vessels do not serve the entire range
of ports of discharge served by the conferelce collectively For

these reasons Isbrandtsen estimates the percentage of liner cargo
which it would retain after institutiol l of a dual rate system at 2 or 3

percent an insufficient percentage according to an Isbrandtsen wit

ness to permit continued profitable operation in the trade In this

regard however no data was produced by Isbrandtsen to show the

additional cost of carrying cargo on this leg of its round the world

service or the amount of cargo necessary to make calls at U S Pacific

ports profitable Further it is clear that profitable operation in this

trade depends to a large extent on other inbound cargo
The total amount of liner cargo moving in the trade for the year

1953 as shown in table I approximated 400 000 revenue tons and

witnesses have reasonably anticipated that future years may produce
an even greater amount of total cargo Based on a 400 OOO tOl liler

movement plus an alillual estimated 20 000 revenue ton tramp move

ment the conference secretary estimated that the conference percent

age participation in the total movement in the trade under a dual

rate system would range from 95 percent to 97 percent The in

creased carryings would include cargo of shippen who formerly
employed Isbrandtsen s services

Assuming as is reasonable that Isbrandtsen would carry approxi
mately 10 percent of a 400 000 ton total movement under closed rate

conditions the conference lines under a dual rate system would

have to carry an additional 39 420 revenue tons of cargo in order to

grant a discount of 91j2 percent of the contract rates and still earn

the same gross revenues that they would have earned carrying 90

percent of the total liner cargo movement without any discount

Under these conditions the conference therefore would be required
to carry virtually all of the cargo moving in the trade to achieve any

immediate reduction in average fixed costs

Assuming conference carriage of 95 percent of a 400 000 ton annual

movement a differential of 5 2 percent of the contract rates would be

the highest percentage which could be charged in order to realize the

same revenues which would accrue to the conference when carrying
90 percent of the cargo witholjt a disyount If the total cargo lifted

by Isbrandtsen in 1952 its best year tonnagewise were divided among

the conference lines on the basis of conference sailings in that year

the average increase per member would approximate 78 tons per sail
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ing If the conference goal of 95 percent of the totaf cargo in the

traqe were realized the average increase per member would amou t to

about 40 tons per sailing The conference secretary testified how

ever that the assurance under the dual rate system of stable rates

and of a basic core of cargo available to the conference would be of

greater value to the conference than a cost saving
A conference witness testified to the existence of a large number

of small shippers whose requirements could be met by a fortnightly
service These shippers it was stated controlled about 10 percent
of the cargo in the trade The witness stated that while the cargoes

of such shippers presently move on four or five vessels per month

such cargoes could be consolidated to move on a fortnightly basis

He further stated that some of those shippers would give serious con

sideration to rearranging their shipping problems in order to take

advantage of lower r tes It was pointed Ollt that some shippers
could make a profit by shipping more than 50 percent of their cargoes
via Isbrandtsen assuming Isbrandtsen s rates to be 10 percent less

than the conference contract rate and the balance of their cargoes
via conference vessels under noncontract rates

Shipper witnesses indicated that exclusive employment of Is

brandtsen s fortnightly service would not be adequate to meet their

shipping requirements in the conference trade both because of the

limited number of Isbrandtsen s sailings and because of the limited

range of pprts of discharge One shipper witness stated that for

competitive reasons it would be impractical to divide shipments
of plywood between Jsbrandtsen and t4e conference and that all

shipments should move via one or the other He added however

that small shippers of plywood would probably continue to utilize

Isbrandtsen s services or in the event of Isbrandtsen s withdrawal

from the trade would ship via tramp vessels

Several conference witnesses as well as an Isbrandtsen witness

testified that the trade enjoyed stability of rates with minor vari

ations from the recommencement of operations after World War

II until March 12 1953 when rates on 10 commodities were opened
The conference s expert witness on economics of transportation was

uncertain however whether stability of rates existed in 1951 and

found a suspicipn of instability in 1952 Conference rates except
for the 10 percent reduction effected in November 1952 rose steadily

during the post World War II period until rates were opened in

March 1953

The level of rates under the proposed dual rate system is as yet

Unsettled It is probable however that the conference would close
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rates of 70 percent or 75 percent of the pre rate war level Such a

level as stated is desired by exporter associations At least one con

ference member was of the view that prior to the outbreak of the rate

war conference rates were too high and make the conference vulner
able to outside competition as revealed by a letter from that line re

produced in part as follows

We are simply holding up an umbrella under which Messrs Isbrandtsen have
been thoroughly enjoying themselves It is amusing to read anticontract dia
tribes against the same cargoes moving at different rates in the mouths of
people whose prosperity is bound up in the fact that they can profitably afford

to offer shippers 5 to 25 percent less than our tariff rates provided they get
the big cargoes our policy has done everything possible to ensure for them

Our Conferences at the moment are of course nothing of the kind They
are Rate Agreements at an unduly high level which protect a rate cutting in

truder rather than protect Members against intrusion

An overtonnaged berth with rates undenilbly above wqrld levels is dan

gerously vulnerable We can speak confidently for our Principals in favoring
a Contract system in principle but such cannot prudently or properly be intro

duced when 20 percent of theshipments aremoving by an entrenched fortnightly
outside service

The board policy should surely be
a to revise rates realistically so that opportunist and superfluous tonnage

wil move elsewhere and we can

b regain controZ of the trades and then and nottill then

c introduce a Contract system

Underthe terms of Article 1 of the proposed exclusive patronage
ontract the shipper agrees to forward all shipmentS made directly

or indirectly by himin the conference trade by vessels of the confer

ence lines whether such shipments are made C I F C F F O B

ex godown or by any other terms
In the event of shipment via nonconference vessel in violation of

Article 1 Article 5 requires the shipper to pay to the Carrier as

liquidated damages 50 percent of the amount of the contract freight
rate which the shipper would have paid had he shipped via conference
vessel The carriers agree in Article 4 to provide service adequate to
meet the reasonable requirements of the commerce of Japan moving
in the trade The conference secretary considered that a failure to

provide service within 37 days after demand would amount to inade
quate service but would not be a breach of contract since the shipper
would then be free to ship via nonconference vessel The secretary
in this regard stated that the conference carriers are under the con

tract under no obligation to furnish space Accordingly the con

ference does not agree to pay liquidated damages in the event of a

failure to provide adequate service although a provision of that kind
was suggested by a shipper group
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The provision in Article 11 that each conference carrier would be

responsible for only its own partof the agreement wasnot clarified by
the conference Itwasstated however that theobligation to provide
reasonable service is one not owed by the conference as a body but

by the individual members severally

DisCUSSION AND uLTIMATE FINDINGS

General Order 76 raises two basic questions of fact in this proceed
ing viz 1 Is the initiation of a dual rate system necessary or re

quired as a competitive measure to insure or restore stability of rates
and service to shippers in the trade and 2 assuming an affirmative
determination to the first question is the qifferential or spread be

tween the proposed contract and noncontract rates reasonable judged
by its probable effect on shippers and on the competitive position of
the independent carrier Isbrandtsen The foregoing issues parallel
issues arising under seCtion 15 of the Act except insofar as unjust
discrimination within the meaning of sections 15 and 17 undue or

unreasonable preference withiIlthe meaning of section 16 detr went
to the commerce of the United States or violation of a section of
the Act other than sections 15 16 or 17 might result from factors

other than the amount or percentage ofthe differential

The critical question here is not the reasonableness of the differ

ential but whether the reasons advanced for the proposal to institute

a dual rate system are sufficient to overcome theprima facie discrimi
nation inherent in its lise Principally the conference urges that
the institution of the system is necessary to end the present rate war

to restore stability of rates nd service in the trade and to enable the
conference to meet the competition of the indepepdent 1sbrandtsen
The foregoing arguments are identical in effect since it is urged that
the present rate war has been precipitated y the competitive meth

ods of Isbrandtsen and can only be terminated by the institution of a
dual rate system that Isbrandtsens competitIon created instability in
the trade prior to the rate wa and that stability is necessary t6 im

provement of vessels and service Although rates were stable until
March 12 1953 when the conference opened rates on 10 major com

modities it is the conferenc s position that stability existed only be

cause the conference did not attempt to meet Isbrandtsen s lowerrates
and that in spite of the surface stabilIty shippers since early 1952
have been apprehensive of sud en changes of rates because of 18
brandtsen s competition with the conference and because of rumorsof
malpractices on the part of conference member lines
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It is true unquestionably that the initiation of a dual rate syste
would create greater stability of rates than presently exists Whether
it would create stability appreciably greater than that which existed

prior to the rate war however is rpore doubtful While the con

ference opened rat s in March 1953 for the stated dual purpose of

meeting nonconference competition and counteracting the reported
rebating on the part of some member lines we do not consider that
the competition of Isbrandtsen whose carryings in this trade never

substantially exceeded 10 percent and averaged less than 10 percent
was the principal cause of the conference s decision to open rates

On the contrary we find that that decision resulted principally from
the malpractices which the conference believed to exist This view
is bolstered by the fact that the conference found it necessary to
state in its letter to the Japanese Ministry of Transportation that
continued employment by certain member lines of unfair practices
to secure cargo would lead to a rate war The conference further
indicated that the unfair practices h ve led to instability in
the trade with North America

The malpractices if existing were the direct result of the over

to naging of the trade While a dual rate system would probably
result in an increase in average carryings per sailing such an increase
even assuming the elimination of Isbrandtsen as a competitor would
be insigriificant in relation to the number of conference vessels in the
trade Institution of the system then would result in inj ury to

Isbrandtsen without appreciable benefit to the conf rence since the

overtonnaging problem would be little if at all relieved by the slight
increase in average carryings With overtonnaging remaining no

greater stabiiity would be experienced under dual rates than that
which could have been enjoyed at any period during the rate war

under a closed single scale of rates We conclude therefore that the
dual rate system is not necessary here to meet Isbrandtsen s com

petltion
There can be no doubt that Isbrand en s participation in the trade

would be greatiy reduced should a dual rate system be inaugurated
As stated the conference secretary estimated that conference vessels
would under dual rates carry from 95 percent to 97 percent of the

total movement Isbrandtsen s estimate of 97 percent or 9R percent
is in substantial accord with that of the conference Under either

estimate we consider that the conference would have a virtual

monopoly of the trade accomplished without appre iable concomitant

benefit to its members and without benefit to shippers other than

those benefits which could be enjoyed under closed single rates
4 F M B
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Tpe record contais no ba is beyond the conflicting assertions of
the parties for precise determination of whether Isbrandtsen would
or would not eventually be eliminated from the conference trade as
aresult of diminished carryings in the event of institution of a dual
rate system No data was produced by Isbrandtsen to how the ad
ditional cost of carrying cargo on this leg of its round the world
service or the amount of cargo n cessary to make calls at U S Pacific
coast ports profitable at given rates Further profitable operation
in this trade depends to a larg extent on the amounts of inbound
cargo btainable at other ports and in other services But whether
or not the independent would eventually be eliminated as appears
possible the certain minimization of his participation in the tJade
would not accomplish th stated purpose of creating greater stability
Further little if any additionai revenue would be realized in carry

ing nearly all of the cargo in the trade at a 9112 percent discount over

the revenues which could be realized when carrying 90 percent of the

cargo without a disco nt It is true as state d by conference wit

nesses that the dual rate system would probably enable the confer

en e to plan for the future and to put improved tonnage into the

trade by creating a percentage of cargo on which the conference

might rely and would insure frequent and adequate shipping service

We do not agree that the system here would mea urably decrease the

threat of rate wars in view of the conference s statement of intention

to open rates in the event that rumored rebating among conference

lines should not be rectified quickly The elimination of Isbrandtsen

from the trade could correct the overtonnaging problem only to the

extent that its former carryings divided among the confe ence lines

would increase the carryings of those lines Since all of the cargo
carried by Isbrandtsen in 1952 would if RO divided result in only an

additional 78 revenue tons per conference vessel per sailing it is

apparent that the basic reasons giving rise to the possibility of a

rate war recognized by the conference in its 1952 letter to the Japan
ese Ministry of Transportation would remain whether or not Is

brandtsen should be eliminated as a competitor
We find the reasons advanced by the conference for the use of the

dual rate system to be insufficient to justify the p1ima fMie discrimi

nation against shippers inherent in its use or to create a necessity
to meet nonconference competition in this manner

Weighing the advantages which would be derived from the use of

the dual rate system here against the disadvantages which would
result we find insufficient need for the inljtitution of the system as a

method of meeting competition or of correcting ills resulting froni
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overtonnaging in this trade The conference application to initiate

a dual rate system in the trade from ports in Japan Korea and Oki

nawa to Hawaii and to ports on the Pacific coast or North fmerica
is therefore disapproved as unjustly discriminatory and unfair as be
tween shippers

Public Counsel has argued that approval of a dual rate systepl for

use either in this trade or in the Japan Atlantic trade without ap

proval of the system in both trades would be impractical because of

the close relationship between the two trades We reject the argu
ment as did the examiner since as stated earlier in this report ap

proval of a particular dual rate system depends on the facts adduced

as to conditions in that particular trade Conditions existing in the

Japan Atlantic trade can not be determinative of the issues in this

proceeding
The conference filed 46 exceptions to the examiner s recommended

decisioh While most of the exceptions are covered in our preceding
findings and discussion are related to findings of the examiner which

differ from those made by us or are not related to issues considered

by us to be material we will discrlss conrerence exceptions 4 5 7 16

22 25 27 and35

Exceptions 4 5 and 7 are taken to the examiners findings that

conf rence rates and Isbrandtsen s rates were stable until the opening
of rates in March 1952 and that the trade was stable until the latter

part of 1952 The conference argues that the level of rates and the

trade generally wereunstable in 1951 and 1952

The principal difficulty in discussions of stability of rates or

stability in the traCle however lies in definition or the terms

Stability of rates appears to have many different meanings to the

parties here principal 01 which are the following First it is fre

quently employed particularly by Isbrandtsen as signifying a level

of rates which remains unchanged for periods or approximately six

months more or less and second it is employed principally by the

conference as descriptive of rates which remain constant for appre

ciable periods only because of the resistance or the majority of con

ference lines to strong economic pressures to reduce or open rates to

meet nonconrerence or conference rate competition The conference

also uses the termon occasion in the sense first hereinabove described

We employ the term stability or ra s as we did ill the Japan

Atlantic case in the sense first described and when so defined the

examiner s statements are unquestionably true

By stability of the trade we believe that the examiner as well

as the parties referred to conditions whereunder reasonably constant
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volumes of cargo move under reasonably constant rates with reason

ably proportionate allocation of cargoes to individual lines The
term in addition contemplates shipper confidence in the continued
existence of such conditions We gree with the examiner that

stability in the trade existed until interrupted in late 1952 by strong
rumorsof rebating by conference lines

In Exception 16 the conference charges the examiner with error

in finding that the proposed dual rate system is intended to prevent
nonconference lines from entering the conference trade and to keep
conference lines in the conference as well as to meet existing nonoon

ference competition In view of the fact however as stated else

where in the conference s exceptions that the conference discussed

employing a dual rate system prior to Isbrandtsen s entry into this

trade the examiner s conclusion appears to us to be inescapable
In Exceptions 22 and 25 the conference excepts to the examiner s

findings that independent competition in this trade has had a bene

ficial effect on keeping conference rates at a reasonable level Those

findings it is urged are inconsistent with evidence establishing that

Isbrandtsen followed each conference rate increase with an increase of

its own It is true that as in the Japan Atlantio case Isbrandtsen s

competition has had no noticeable effect on the level of conference

rates unlike that case however we see no evidence thatthe conference

was under economic pressure to reduce rates to or below the level of

Isbrandtsen s rates the obvious distinction lying in the vastly greater
amount of cargo lifted by the independent in the Japan Atlantic

trade In any event we cannot say that the presence of an independ
ent in the trade does not aid in keeping conference rates ata some

what reasonable level

In Exception 27 the conference considers erroneous the examiner s

failure to determine any issues raised in the proceeding other

than the validity of the reasons advanced in justification of the use of

the proposed dual rate system The argument seems no more mer

itorious to us at this time than it did when we denied the conference s

motion to remand the recommended decision to the examiner for

further findings of fact and conclusions of law The examiner s rul

ing on the reasons advanced by the conference obviously rendered

other issues immaterial since the determination of other issues could

not then affect the result recommended

Exception 35 relates to the examiner s failure to find that the use
I

of the dual rate system will not lead to an unwarranted monopoly
This is true it is stated because of the open membership policy of the

conference the number of conference members the existence of ship
per organizations a nd the regulatory authority of the Japanese and
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United States authorities While we have not here determined that

a monopoly would result or that Isbrandtsen would be driven from

the trade in the event of approval of the dual rate system the ex

ception in principle deserves comment As indicated by the con

terence in the event that Isbrandtsen s carryings should be so reduced

as to threaten the company s elimination from this trade Isbrandtsen

could in any event join the conference and participate in conference

carryings Isbrandtsen however apparently considers independent
operation and rate cutting practices to be more profitable and de

sirable than operation as a conference member neither this Board

nor the conference has the power to require Isbrandtsen to become

aconference member

Whether Isbrarrdtsen should join the conference or should be

eliminated from the trade however the conference would still have

a monopoly of the trade hile we do not consider this possibility
to be in itself objectionable we consider that a monopoly which would

be created as a result of the institution of a dual rate system is not

permissible unless the potential disadvantages of that monopoly and

the prima fade discrimination against shippers inherent in the use of

dual rates are outweighed by the need for such a system and the bene
fits to shippers and the trade to be derived from the system Such an

interpretation is entirely consistent with the test laid dmnl in Swayne
Hoyt v United States 300 U S 297 304 1937 To hold that a

dual rate system may never be instituted where its use would result

in monopoly would defeat the congressional purpose in passing the

Act and in exempting agreements among carriers from the operation
of the antitrust laws Under such a view a conference could not

employ dual rates in pro tion against severe rate cutting competi
tion where an independent might be eliminated from the trade even

though a denial of permission to institute dual rates would inevitably
result in elimination of one or more conference members from the

trade We consider therefore that the critical feature of this case

is not the possibility of monopoly but the nonexistence of a com

petitive need in this trade for a dual rate system to meet nonconfer

ence competition Permission to intiate the system in this trade is

hereby denied

An appropriateorder will be entered

ChaIrman MORSE dissenting
Icannot concur in the result reached here by the majority In my

view a critical need for a dual rate system has been shown in this

proceeding It is my ftlrther view that the examiner s recommended
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decision and the majority report apply incorrect criteria as have
other reports of this Board and its predecessors for determining
whether or not a given dual rate system is lawful or otherwise ap
provable

The existence of a violent rate war in this trade made necessary
by or resulting from the rate reduction tactics of the independent
Isbrandtsen and the increased carryings of Isbrandtsen along with

the reduction in conference carryings clearly spell a need for pro
tection of the conference in order that American flag carriers and

shippers and receivers in this trade may ultimately receive the benefits

intended for themby theAct

Since its entry into the trade Isbrandtsen has followed a consistent

practice of ufiderquoting conference rates by about 10 percent
Whenever conference rates have risen Isbrandtsen has followed with

a rate raise of its own calculated to maintain the 10 percent differ

ential Prior to 1950 or 1951 when the trade became overtonnaged
Isbrandtsen s undercutting practices werenot keenly felt by the con

ference carriers In 1951 and the followingyears however Isbrandt

sen s steadily increasing share of cargo was a gr at cause for confer

ence concern particularly in view of overtonnagjng of the trade and

eVer increasing intraconference competition for the remaining cargo

With overtonnagjng the trade became a shipper s rather than a

carrier s market and because of the differential between conference

and Isbrandtsen rates the conference lines suffered in competition
with Isbrandtsen for cargoes The inevitable ultimate result of o7er

tonnaging and the rate competition was either elimination of the

weaker conference lines or opening of conference rates in order that

individual conference lines might meet Isbrandtsen on its own

grounds The latter course was followed and the resultant rate war

has destroyed the rate stability which is so important in fostering
the foreign commerce of the United States These same causes and

9ffects follow a consistent historical pattern The ill effects to our

foreign commerce resulting from this pattern were commented upon

by the congressional committee reporting on the bill which became

the Act

Turning to the particular carryings in this trade the effect of

Isbrandtsen s rate cutting on an overtonnaged trade is apparent
Whereas in 1950 Isbrandtsen carried 6 8 percent of the c rgo in the

trade on 6 percent or the sailings in 1951 and 1952 it carried respec

tively 112 percent and 10 4 percent of the cargo on 5 9 percent and

5 4 percent of the total sailings Obviously when cargo is in rela

tively short supply the rate cutter profits The theory under which
he may do so is simple First ocean transportation costs are fixed
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Unlike the railway carrier the ocean carrier is unable to add or elimi

nate cargo carrying units in djustment to the variations of cargo

offerings Since the ship is a single carrying unit the carrier s costs
xclusive of cargo handling costs are fixed Costs per unit of cargQ

carried vary in inverse proportion to cargo carried Accordingly
the rate cutter particularly in times of relative cargo shortage and in

tense carrier competition is able profitably to fill his vessel although
he might not be able to realize a profit with less than a shipload
When and as long as other carriers meet his rate competition the
rate cutter has lost his former advantage and unless the services of

fered by his vessels are superior which does not appear here his prob
abilities of attracting full shiploads of cargo disappear his cargo
unit costs increase and render his rate unprofitable He must there
fore maintain his rates at a level lower than those of other carriers in

the trade even though that level would be unprofitable if established

for all carNers in the trade

The tremendous economic pressure of Isbrandtsen s cut rate compe
tition was heightened by a 1952 announcement of the late Mr Hans

Isbrandtsen that his company s sailings in this trade would be in

creased from two per month to three or four per month The cer

tainty of increased Isbrandtsen sailings if single closed conference

rates should be reestablished further emphasizes the need for a dual

rate system in this trade Yet the majority found no need for the sys
tem principally because of the percentage of Isbrandtsen carryings to
the total movement in the trade A further reason advanced by the

majority namely that the institution of the system would not gen
erate enough new cargo for the conference to justify a 9 percent
rate reduction from noncontract tariff will be discussed later in this

report Aside from this latter reason the majority s findings can

only be distinguished from the findings in the Japan Atlantic case on

the basis of the amount of cargo carried by the independent It is

their view then that the independent s carrying of 26 percent of the

traffic justifies the system whereas if he carries 10 percent or 11 per
cent of the traffic the system is not justified Under this view there

is necessarily an arbitrary line drawn within which a dual rate sys
tem is justified Presumably until this line is crossed a dual rate

sy tem cannot be approved however unmistakable are the indications

of further instability and its effect on shippers receivers and all car

riers in the trade Icannot endorse this view which is necessarily
inconsistent with the congressional purpose in enacting the Act

Prior to passage of the Act rate wars deferred rebates the use of

fighting ships and other monopolistic devices were in wide use in for

eign commerce and resulted in perpetuation of the strongest lines at
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the price of elimination of the weaker The Act wasenacted to rem

edy conditions unfavorable to the commerce of the United States ani
unfavorable to the development of an American merchant marine ade

quate to safeguard the welfare or the c9mmerce of the United States

The Act waspassed after exhaustive study and investigation had been

conducted by the House Merchant Marine and Fisheries Committee

during the 62d and 63d sessions of Congress 1913 14 Th report
of the committee known as the Alexander Report reflects the coin

mittee s exhaustive study and contains specific recommendations most

ofwhich were incorporated in the Act

Among other things the Act recognizes that conditions existing in

the foreign trade are unlike the conditions existing in the domestic

t ade that in foreign commerce unrestricted competition is harmful

not beneficial that combinations of carriers are to be encouraged and

that combin tions o carri rs in foreign trade are beneficial to the for

eign commerce of the United States when subject to the reasonable

supervision of this Board

Certain p ssages from the report and recommendations are highly
significant to the present problem Foremost in significance is the

following from 4 Alexander R port pages 415 7

In formulating its recommendations i became apparent to the Committee

in view of all the facts presented that only two COWfses of action were open

for adoption Either the agreements and understandings now so universally

used may be prohibited with a view to attempting the restoration of unre

stricted competition or the same may be recognized along lines which woulq
eliminate existing disadvantages and abuses It is claimed that the adoption
of the first coursethe prohibition of cooperative arrangements lietween prac

tically all the lines in nearly all the divisions of our foreign tradewould

not only involve a wholesale disturbance of existing cQnditi9 s in the Shipping
business but would deprive American exprters and importers of the adva

tages claimed as resulting from agreements and conferences if honestly n

f irly conducted such as greater regUlarity and frequency of service stability

and uniformity of rates economy in the cost of service better distribution of

sailings maintenance of American and European rates to foreign markets on

a parity and equal treatment of shippers through the elimination of secret

arrangements and underhanded methods of discriminati on

These advantages the Committee believes can be secured only by permit

ting the several lines in any given trade to cooperate through some form o

rate and pooling arrangement under Government supervision and control It

is the view of the Committee that open competition cannot be assured for

any length of time by ordering existing agreements terminated The entire

history of steamship agreements shows that in ocean commerce there is no

happy medium ietween war and peace when several lines engage in the same
trade Most of the numerous agreements and conference arrangements dis

cussed in the foregoing report were the outcome of rate wars and represent

a truce between the contending lines To terminate existing agreements would
necessarily bring about one of two results the lines would either engag In
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rate wars which would mean the elimination of the weak and the survival of
the strong or to avoid a costly struggle they would consolidate through com

mon ownership Neither result can be prevented by legislation and either

would mean a monopoly fully as effective and it is believed more so than can

exist by virtue of an agreement Moreover steamship agreements and confer

ences are not confined to the lines engaging in the foreign trade of the United
States They are as universally used in the foreign trade of other countries

8s in our own The merchants of these countries now enjoy the foregoing
advantages of cooperative arrangements and to restore open and cu ttlllroat

competition among the lines serving the United States would place American

eJporters at a disadvantage in many markets as compared with their foreign
competitors Emphasis supplied

After discussing the unfairness of certain specific methods em

ployed by the then existing conferences the Report stated at

page 418

The Committee believes that the disadvantages and abuses connected with

steamship agreements and conferences as now conducted are inherent and can

only be elillinated by effective government control and it is such control that

Ule Committee recommends as the means of preserving to American e3Jporters
and importers the advantages enumerated and of preventing the abuses

complained of Emphasis supplied

The foregoing extracts from the Alexander Report reflect the un

equivocal congressional choice of controlled monopoly over survival
of the fittest rate war competition in foreign competition and
indicate a necessary congressional approval of such conference com

petitive measures as are required to prevent rate cutters from dis

rupting the smooth flow of commerce in a particular trade subject
however to the limitations of the Act and subject to regulation by
this Board in conformity with the Act As stated in this Board s

report in the JapanjAtlantic case the Alexander Committee specified
those competitive measures forbidden to conferences as for example
fighting ships and deferred rebates and approved of competitive
measures such as the dual rate system not recommended for

statutory prohibition
With this background in mind it i to be noted that section 15 of

the Act provides for the filing with this Board of

a true copy of every agreement with another such carrier

fixing or regulating transportation rates or fares controZUng regulating
preventing or destroying competition or in any manner providing for

an exclusive preferential or cooperative working arrangement The term

agreement in this section includes understandings conferences and other

arrangementsEmphasis supplied

Sectiol15 further provides that

The board may by order disapprove cancel or modify any agreement or any
modification or cancellation thereof whether or not previously approved y it
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that it dlnds to be unjustly discriminatory or unfair as between carriers ship
pers exporters importers or Ports or b tween exporters from the United
States and their foreign ompetitors or to operate to the detriment of the

commerce of the United States or to be in violation of this Act and shall

approve all other agreements modifications or cancellations Emphasis

Aupplied

Two important features of this section should be noted First the

Congress recognized that agreements could be approved by this Board

even though they have the effect of destroying competitiop sec

ond the Board by order may disapprove cancel or modify an agree

ment provided the Board finds it to be unjustly discriminatory or

unfair as between carriers shippers eAporters importers or ports
or between exporters from the United States and their foreign Cln

petitors or to operate to the detriment of the commerce of the United

States or to be in violation of this Act and imposes the mandate

that the Board shall approve all agreements where it is unable to

make those specified findings
in Swayne Hoyt v United States supra at page 304 the Su

preme Court recognized that a conference activity could stifle non

conference competition and stated the true test to be

In determining whether the present discrimination was undue or unreasonable

the Secretary was called upon to ascertain whether its effect was to exclude

other carriers from the traffic and if so whether as appellants urge it operated
to secure stability of rates with copsequent stability of service and so far as

either effect was found to ensue to weigh the disadvantages of the former

against the advantages of the latter

Accordingly and even if we should find that the adoption of a dual

rate contract system would have the effect of driving Isbrandtsen out

of this trade and the forecasts of record minimize such apossibility
we should approve that action unless w are able to find that such

disadvantage outweighs the benefits to be gained by rate stability and

stability of service
In considering an application to institute a dual rate system in any

trade we must at the outset recognize the immediate purpose of the

system simply stated to be the elimination of nonconference com

petition as such as a significant force in that trader and the ultimate

intended effect to be reestablishment or maintenance of stability of

rates and service in the trade Iconsider it a truism to state here

that if the immediate plirpose of the dual rate system is not accom

plished the ultimate intended effect may not be wholly achieved

In conformity with the words of the Snpr me Court hereinabove

quoted from Swayne Hoyt v United States we need only in pass

Ill The alternatives to the nonconference Unell are to join the conference continue to

operate nonconferen e or withdraw from the trade
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ing on a dual rate application consider a whether there is effective
nonconference competition in the trade present or threatened and
b whether elimination of that competition as a significant force

in the trade will create maintain or restore stability of rates and

serviGe in or to the trade I cannot consider as did the majority
that in addition to a need for the system in the trade the conference
must show that the system will attract sufficient additional cargo to

offset the revenue loss to the lines resulting from carriage at a discount
under contract rates as compared with carriage under single closed
noncontract rates First the Supreme Court in Swayne 1 Hoyt v

United State supra gave no indication that such a test was necessary
or desirable Second such a test must necessarily be based wholly
on pure speculation as to the relative amounts of cargo which will be
carried after initiation of a dual rate system by conference and
nonconference carriers Third aside from the first two considera
tions such criteria are applicable only to domestic transportation
wherein cOst of service is of concern to a rate fixing regulatory body
Since this Board has no power to fix rates in foreign commerce such
costs concern us only if the rates charged for transportation of cargo
are so disproportionate to the costs of earning freight on that cargo
as to be detrimental to the commerce of the United States or to be un

justly discriminatory against particular shippers
To test the validity of a dual rate system by its effect on inde

pendent operators is to permit the tail to wag the dog and to apply a

standard not contemplated by Congress The nonconference opera
tor s handicaps in the face of a dual rate system as well as his advan

tages under a siJ1gle scale of conference rates are self assumed This

Board and its predecessors have insisted that conference membership
be open to all carriers engaging or giving reliable intention of engag

ing in the conference trade Isbrandtsen s avoidance of conference

membership in this and other trades is therefore deliberate and is pre

sumably motivated solely by hopes of greater financial gain from cut

rate practices than would be possible from cooperation with other

carriers in those trades as contemplated in the Act For as herein

above indicated the Alexander Report in its recommendations hoped
that the recommended legislation would terminate rather than foster

open and cutthroat competition 16 Yet if conferences are flatly
denied the use of a dual rate system aptly described by a witness in

another proceeding as the cornerstone of the conference system or

are denied the use of the system if its result would be to force a non

conference rate cutter out of the trade or into the conference rate

18 4 Alexander Report 417
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cutting practices are protected in perpetuity or at least lintil such time

when the rate cutter leaves the trade voluntarily or under the eco

nomic stress ofa rate war

Oddly enough Isbrandtsen an unsubsidized high operational cost

independent could not hope to remain competitive with foreign con

ference lines under open rate warfare yet by its rate practices it has

deliberately courted a rate war and all of the disastrous effects of such

a war on carriers and shippers alike Such an independent exists and

thrives in a trade as long as conference lines maintain closed rates

It is ironic that without a dual rate system the conference system
which is the independent s greatest asset and the high cost independ
ent himself may both eventually be destroyed by the independent s

rate cutting competition
The fears which are frequently expressed that elimination of inde

pendent competition itself will inevitably result in excessively high
conference freight rates are in my opinion baseless Whether or

not the e is an independent carrier in a given trade conference rates

are limited by th ability of the shipper to sell his commodities

Where conference rates on a commodity are well above world levels

the commodity will usually be severely handicapped for sales pur

poses in comparison with similar cargoes shipped to the same mar

kets from other and competitive areas When his goods are thus

handicapped the merchant must discontinue shipping those goods or

induce a nonconference operator berth or tramp to enter the trade

In either eventuality the commodities handicapped by theexorbitant

rate will be lost to conference vessels unless the conference rate is

lowered Most important however as stated in the recent Japan
Atlantic decision this Board can and will disapprove thoSe agreed
conference rates which are found to be detrimental to the commerce

of the United States
The fears expressed of monopolies have no foundation here Con

ferences are direct opposites of monopolies In my opinion the ma

jority are overly concerned with protecting a rugged individualist

and in an area where history discloses that rugged individualism has

been less than beneficial to the foreign trade of the United States

While conferences are not perfect nevertheless they are an example
of democracy in action with the rights of the individual subordinated

to the vote of the majority To the extent that the activities of con

ferences may have been disadvantageous to shippers part of the

responsibility rests on this Board for failing to more carefully scruti

nize conference activities As to the rugged individualist he chooses

to be a nonconformist solely for self interest
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The danger of a rate war exists when two things coincide namely
presence of a strong nonconference operator in the trade and over

tonnaging Both conditions existed in this trade A rate war re

sulted and everyone sufferedconference carriers nonconference car

riers and the foreign commerce of the United States Those same

two conditions could again coincide tomorrow we have a strong non

conference operator in the trade and it is only the recent bulge in the
movement of transpacific cargo which temporarily defers the exist
ence of the second element Because of the aggressive growth of

Japanese flag shipping it is inconceivable that the second element will
be long deferred A dual rate contract system is unnecessary in all
trades The nature and volume of cargo the number of carriers in
the trade and other factors may make the use of that system unneces

sary in many trades In this trade however the system is required
and the record fully supports such a finding of necessity The deci
sion of the majority perpetuates conditions which will inevitably
again resuit in a rate war with resultant detriment to the foreign com

merce of the United States I for one will not support that result

4 F M B
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ORDER

At a Session of the FEDERAL MARITIME BOARD held at its

office in Washington D C on the 19th day ofDecember A D 1955

No 743

IN THE MATTER OF THE STAl EMENT OF TRANS PACIFIC FREIGHT CON
FERENCE OF JAPAN FILED UNDER GENERAL ORDER 76

This proceeding having been instituted by the Board on its own

motion and having been duly heard and submitted by the parties
and full investigation of the matters and things involved having been

had and the Board on the date hereof having made and entered of

record a report containing its c nclusions and decision thereon which

report is hereby refer ed to and made a part hereof

It is ordered That the agreement embodied in and constituted by
the aforesaid statement filed by the Trans Pacific Freight Conference
of Japan be and it is hereby denied approval under the provisions
of section 15 of the Shipping Act 1916 and

1t is fwrther ordered That this proceeding be and it is hereby
discontinued

By the Board

SEAL Sgd GEO A VIEHMANN

Assistant Secreta1Y
4 F M B



FEDERAL MARITIME BOARD

No 838

SBRANDTSEN COMPANY INC

v

AMERICAN EXPORT LINES INC

Submitted December 14 1955 Decided February 9 1956

Section 810 of theMerchant Marine 1936 as amended extends protection to only

those citizens of the United States whose common carrier operations on each

and every trade route on which service is provided are conducted exclusively

with American llag vessels

In view ot its admission of common c8rrier operation with foreign llag vessels

on trade routes other than Trade Route No 18 Isbrandtsen Company Inc

not found to be a citizen of the United States forwhom the protectionof sec

tion 810 of theMerchant Mtlrine Act 1936 as amended was intended

John J O Oonnorand John J O Oonnor Jr for Isbr ndtsen Com

pany Inc

Gerald B Brophy Oarl S Rowe and Francis E Koch for Ameri

can Export Lines Inc

Maw E Halpern John Masofl Rwhard W Kurrus and Leroy F

FUller as Public Counsel

REPORT OF THE BOARD

By THE BOARD

This proceeding was originally instituted on complaint filed by 18

brandtsen Company Inc Isbrandtsen alleging that American

Export Lines Inc Export entered into agreements with other

carriers in 1952 and 1953 for the exclusive transportation of cotton

from Alexandria Egypt to ports in India and Pakistan which con

tracts were and are unjustly discriminatory and unfair to Isbrandtsen

in violation of sections 11 3 11 18 b and 11 18 c of Export s
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operating differential subsidy agreement and of section 8101 of the

Merchant Marine Act 1936 as amended the 1936 Act

After hearing before an examiner the filing of briefs th issuance
of a recommended 4ecision and oral arg ument held on ay 1954
the Board and Maritime Administrator Administrator in their

report of May 13 1954 4F M B M A 442 found that Isbrandt
sen is a citizen of the United States within the meaning of section 2

of the Shipping Act 1916 and that Export s participation in the

cotton freight agreements was not in violation of section 810 of the

1936 Act or of sections II 3 II 8 b or II 8 c of its subsidy
agreement The Board and Administrator could not find however

that Isbrandtsen is operating as a common carrier even on Trade

Route No 18 exclusively with United States flag vesseis By order

of the Board concurred in and adopted by the Administrator the

proceeding was discontinued

On July 21 on petitiOll of Isbrandtsen the Board with the concur

rence of the Administrator reopened and remanded the proceeding
to the examiner for the purpose of receiv ing further evidence on

whether or not Isbrandtsen operates as a common carrier by water

exclusively employing vessels registered under the laws of the United
States on any established trade route from and to a United States
port or ports The proceeling was further reopened for the purpose
of reargument and reconsideration of

1 the question of jurisdiction as between the Board and

Administrator

2 the question of the meaning of the phrase any other citi
zen of the United States who operates a common carrier by water

exclusively employing vessels registered under the laws of the

United States on any established trade route from and to a

United States port or ports in section 810 of the 1936 Act and

1 Section 810 proyIdes
It shall be unla ul for an contractor receIving an operatlngditl erentlal AusIdy

under title VI or for any charterer of vessels under title VII of this Act to continue
as a party to or to conform to any agreement with lDother carrier or carriers by water

or to engage In any practice In concert with another carrier or carrIers b water whtcb
is unjustly discriminatory or uiifair to an other citizen of the Untte4 States who op

erates a common carrier by water exclusively emplo ing essels registered under the laws
of the United States on any established tradroute from and to a Untted States port or

ports
No payment or subSidy of any kind Ahall be paid directly or Indirectly out of funds

of the United States or any agency of the UnIted States to any contractor or charterer
who shall violate thts section Any person who shall be injured tn his business or prop

erty by reason of anything forbidden by this section may sue therefor in any district
court of the United States tn which tha defendant resides or 18 found or has an agent
without respect to the amount in controversy and shall recover threefold the da age8
by htm sustained and the cost of suit Including a reasonable attorney s tee
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3 the question whether section 810 of the 1936 Act confers

upon complainant any right to initiate a proceeding before th
Board for any alleged violation of the section

After further hearing on December 8 and 9 1954 the examiner
found that

1 Ibrandtsen operates as a common carrier by water ex

clusively employing vessels registered under the liws of the
Unit d States on Trade Routes Nos 7 8f 9 and 18 from and to
a United States port or ports and

2 twelve foreign llag vessels operated by lsbrandtsen be
tween September 25 1952 and March 1 1954 on Trade Route
No 18 were trttmp ships and were not employed in its common

carrier service

Exceptions to the examiner s further findings have been filed by
Export and by Public Counsel and oral argument has been heard
We agree with the examiner that Isbrandtsen operates as a common

carrier by water exclusively employing vessels of United Stat
Te 8try on essential Trade Route No 18 and that 12 foreign flag
vessels on Trade Route No 18 were not employed in common carrier
service Exceptions and recommended findings not discussed in this

report nor reflected in our findings or conclusions have been given
consideration andfound not justined

We find the following to be the faGts in addition to in repetition
of or in lieu of those facts found in the earlier report of the Board
and AdministJ ator

IsbraIidtsen maintains a United States flag round the world com

mon carrier service running eastbound from United States North
Atlantic ports through the Mediterranean Sea and the Indian Ocean
and thellce across the Pacific and back to United States North Atlantic
ports Isbrandtsen offers to transport cargo on these vessels from
Alexandria Egypt to ports in India and Pakistan which termini are

locat d on Trade Route No 18
isbrandtsen ha operated foreign flag vessels as common carriers

en trade routes other than Trade Route No 18 during the period en

cOlppassed i the coinphtint Isbrandtsen operated 12 chartered
foreign flag vessels on Trade Route No 18 between September 1952
nd July 1954 The vessels their sailing dates ports of loading des

tination and cargo carried thereon are as follows
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Name andregistry of ship Loading port Salling 9ate Cargo tons Port of destination

Swanbrook British m Baltimore m Jan 13 1953 5 601 bulk coaL Karachi

f Jan IS 1953 459 military Do
Marie Skou Danlshh tfar 22 1953 7 500 bulk

graln
Do

New York n ay 21953 853 military Do
King James

British
Houston Oct 24 1953 S 505 bulk grain Do
Mobilen Oct 29 1953 805 m1l1tary 00 Do

North Britain British Mobile n m Dec 10 1953 8001 bulk grain 00 Do
450 mUltary Do

ArnutallBieB PaterasGreekn n do n Mar 1 1954 1 500 bulk
grain

Do

1 959 mUitary 00 Do
EptanuBOB Greek phlade phia Sept 25 1952 6 500 bulk

coaL
Do

TurmoU Liberian Baltimore Nov 19 1952 7 883 bulk coal Do
MontreaL n 652 miUtary n Do

John Lvrus Britishnn New York July 24 1953 3 937 bulk grain Do
9Iocomotlves Do

530 m1l1tary 00 Do
Blue MaIlter Norwegian Galveston n Dec 14 1953 7 750 bulk grain Bombay and Karachi

Mobllen Dec ro 1953 1 682 m1l1tary Do
Mobile Sept 24 1953 1 552 mll1tary n Bombay
Houston Oct IS 1953 S 593 bulk

grain
Do

HelkuGreek n nndo h Nov 30 1953 8 100 bulk grain Bombay and Madras
S25 military Do
267 machinery Do

All 12 vessels carried military cargo for the Pakistan Embassay or

the India Supply Mission One the Norse Oaptain carried only mili

tary cargo all others carried both military and bulk cargoes The
Hellas carried in addition a shipment ofmachinery consigned by and
to Merritt Chapman Scott Corporation of India All cargo except
bulk coal carried on the vessels moved under the ocean bill of lading
form in regular use on Isbral2dtsen s liner vessels The coal cargoes
moved under the terms of special coal form bills of lading

The military cargoes carried for the Pakistan Embassy and the
India Suply Mission were supplies andequipment purchased from the
United States Government The military cargo was classified secret

by the Governments of India and Pakistan The cargoes included

explosives Some cargoes required special fittings Contracts for

shipment were entered into between Isbrandtsen and the govern
ment concerned by which Isbrandtsen agreed to carryover a period
of time definite quantities of military cargo at specified rates as the

cargo became available for shipment Letters confirming four of the
contracts for the military lifts were submitted as exhibits in this

p oceeding Two of those letters confirmed inter alia a requirement
for direct sailings from last United States port to Karachi Pakistan
while the other two letters confirmed an agreement to discharge at

Bombay India prior to calling at Pakistani ports The direct sail

ings to Karachi were required in order to avoid showing cargo mani
fests at intermediate ports Cargo lots specified in a single agreement
were carried on more th n one ve sel The military cargo like the
bulk cargoes moved on Isbrandtsen s regular bill of lading On the

military cargo aboard a given vessel several bills of lading may have
4 F M B
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been issued The contracts for the military goods were closed with the

understanding that Isbrandtsen would procure bulk cargoes to make

up fullshiploads
While it was stated that the bulk cargoes were carried under chart

ers no charter was offered in evidence The vessels on which the

combined military and bulk cargoes moved were selected by Isbrandt

sen Isbrandtsen s commercial department was the shipper on bills

of lading issued for bulk coal shipments and the coal was sold at an

indeterminate time to the Government of Pakistan On bulk graip

shipments the Government of Pakistan or the Government of India
was in each instance both shipper and consignee The machinery
shipment to India consigned by and to Merritt Chapman Scott

Corporation of India was arranged at the suggestion of the India

Supply Missionand would not otherwise have been solicited or carried

since neither this sailing nor any other of the 12 foreign flag sailings
on Trade Route No 18 wasadvertised On none of the 12 sailings did

Isbrandtsen solicit cargo from the public generally
Along with its liner operations isbrandtsen has long engaged in

tramp operations in foreign commerce Itordinarily solicits as vigor
ously for its tramp or charter service as it does for its liner service

While in the past Isbrandtsen has advertised its tramp service it has

not done so during the period within which the 12 foreign flag vessels

operated on Trade Route No 18 On its tramp vessels Isbrandtsen

has carried cargo identified by mark or count as well as bulk cargo

On its liner vessels Isbrandtsen carries limited quantities of bulk

cargo ranging from 1 500 to 3 500 tons along with general cargo

Isbrandtsen s solicitors in calling on potential shippers inquire
about any business which might be available whether tramp or liner

Once cargoes have been obtained it is the carrier s privilege to deter

mine whether those cargoes will move via tramp or liner vessels since

the shipper does not usually express a preference Since cargoes

moving on the tramp vessels are normally shipped on the same bill

of lading form in use on the liner vessels 2 Isbrandtsen is in any event

subjected to a common carrier liability on such movements unless the

bills of lading are issued pursuant to a charter party which does not

incorporate the bills of lading or does not itself impose common car

rier liability
For a number of years Isbrandtsen has carried cargoes for the Gov

ernments of Pakistan and India on liner vessels While as herein

above stated information concerning the military cargoes here in

volved has been classified secret by the governments enough details

2As herehlbefjre noted coal moves under a special blll of lading
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exist concerning the nature and the movement of such cargoes to

enable us to find it highly improbable that they could have moved on

Isbrandtsen liners The facts that the cargoes included explosives
in larger quantities than are customarily carried on liners that some

of the cargoes required special fittings or installations and that on at

least some of the shipments the government shipper required that the

carrying vessel move direct from port of loading to port of discharge
sufficiently preclude the possibility that the cargoes could have moved

on liners The bulk cargoes it is clear moved in much greater quan
tities than are carried on Isbrandtsen liners

Export negotiated with the Pakistan Embassy subsequent to Sep
tember 1952 for military cargoes Export obtainednone of this cargo

although it has carried nonmilitary cargo for the Embassy During
the negotiations Embassy officials showed a willingness assuming
that cargo should be booked with Export for shipment to Karachi
to authorize Export calls at intermediate ports It is probable that

some of the cargoes solicited by Export were carried by Isbrandtsen

on one or more of the 12 foreign flag vessels under consideration

CONTENTIONS OF THE PARTIES

Export contends that Isbrandtsen has no standing to complain
under section 810 of the 1936 Act regardless of whether or not the 12

foreign flag vessels operated by Isbrandtsen on Trade Route No 18
have been operated as common carriers moreover Export urges that

those vessels were common carriers Under Export s view the refer

ence in section 810 to any citizen of the United States who operates a

common carrier by water is a limitation on the class of persons en

titledto the benefit of the section any person not operating a common

carrier is not entitled to complain Export considers however that

the language does not also limit the scope of the operations which

may be considered in determining whether a compla inant is otherwise

entitled to the benefits of the section The purpose of the section

it is said is to protect those who are entirely American operators and

to deny protection to those who operate in part with American flag
vessels and in part with foreign flag vessels Accordingly Export
argues once it is determined that a complainant is a common carrier

it is necessary only to consider whether the complainant employs
vessels registered under the laws of a foreign country on any estab

lished trade route from and to a United States port or ports and

not whether such operations with foreign flag vessels are in common

carriage it is sufficient to deny relief under section 810 to any

complainant if that complainant has utilized foreign flag vessels on
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any trade route no matter where and not merely that complainant has

employed such vessels on thetrade route on which unjustly discrimina

tory or unfair practices are alleged to have occurred

While as stated Export considers the status of the 12 foreign flag
vessels which have been operated by Isbrandtsen on Trade Route No

18 to be entirely moot it nevertheless strongly urges that those vessels

have been operated in common carriage since they fall within the

established judicial definitions of common carriers at common law

lirst it is said Isbrandtsen in its tramp vessels professes to serve

indifferently all who choose to employ him 3 second Is

brandtsen s tramp or charter service has been advertised and the

general public has been solicited and third although the vessels did

not operate on regular routes or fixed schedules the law does not

consider such operation to be a necessary attribute of a common

carrier

Finally it is Export s position that since both the Board and the

Administrator participated in the earlier report there can be no

issue now as to jurisdiction to hear and decide Isbrandtsen s complaint
Isbrandtsen contends that a common carrier may complain under

section 810 of the 1936 Act ofunfair practices if the common carrier

vessels he employs on the trade route on which the unfair practices
are alleged to have been employed are exclusively American without

consideration of operations on other trade routes and regardless of

the nationality of the vessels which are employed on the trade route

in question as private carriers

Isbrandtsen urges that the question of precise jurisdiction as be

tween Board and Administrator was not decided by the earlier report
since itheld only that the Board and the Administrator between them

have the requisite jurisdiction In either event Isbrandtsen argues
it has been prejudiced by the Chairman Administrator s absence

from the oral argument on exceptions
While Isbrandtsen admits the employment of a foreign flag vessel

or vessels on trade routes other than Trade Route No 18 it vigorously
denies that the 12 foreign flag sailings on Trade Route No 18 have

been common carrier sailings maintaining principally that Isbrandt

sen did not hold out those vessels as available to carry the goods of

all persons indifferently and did not advertise the sailings IsbranQt

sen concludes that the vessels were tramp vessels as distinguished
from common carriers

Public Coun sel concurs in the Isbrandtsen interpretation of section

810 of the 1936 Act and agrees that the 12 foreign flag vessels in

Doble Ballments and Carriers p SOl 191
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question were not operated as common carriers Pnblic Counsel is

of the view that the Board in consonance with the principles set out

in U S NOV 00 v OunaTd S S 00 284 U S 474 1932 has pri
mary jurisdiction to hear and dEcide complaints under section 810
in spite of the absence of a specific provision to that effect in the

section Public Counsel further states that this particular proceed
ing is properly within the joint jurisdiction of the Board and the

Administrator

DISCUSSION AND UllfIl IAl E CONCLUSIONS

Varying constructions of section 810 are conceivable from a literal

reading of the section most of which would when coupled with

Isbrandtsen s admission of foreign flag common carrier operations
on a trade route or routes other than Trade Route No 18 preclude
Isbrandtsen from bringing the present complaint as an aggrieved
party under the section The limitation urged by Export for

example would as hereinbefore stated bar Isbrandtsen from com

plaining if any foreign flag earriers common or private were

employed by Isbrandtsen on any of the many essential trade routes

from rto United States ports
Two basic questions of interpretation of the statutory language

must be resolved first to be entitled to the protection of the section
must all of complainant s common carrier vessels on every established
trade route on which he is operating as a common carrier be registered
under the laws of the United States and second to be entitled to the

protection of the section must all of complainant s vessels employed
on any 01 every trade as either private 01 common carriers be vessels

registered under the flag of the United States
Critical to resolution of the first question is the import to be given

to the word any appearing in the phase on any established

trade route from and to a United States port or ports Since on

its face the word could have either an inclusive or an exclusive con

notation resort to the legislative history of the section is necessary
As stated in our earlier report Senator O Mahoney on the floor

of the Senate offered the amendment which became section 810 of
the 1936 Act In the amendment as offered the word an preceded
the words established trade route rather than the word any
which appears in the section as enacted Since the history of the
section contains no explanation for the substitution of words the

interchange may import an intent to either clarify or to change the
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effect of the original language Of some assistance in interpreting
the language is the following statement made by Senator O Mahoney
on proposing the amendment It is my purpose in introducing this

amendment to make it clear to the Commission that it is the intention

of Congress not to pay subsidies of any kind to any American line

which is willing to enter into any combination with other lines in

cluding those operating under foreign flags to crush American com

petition
4 Emphasissupplied

The words American competition indicate the congressional con

cern for vessels of United States registry which may be affected by
ertain unjustly discriminatory or unfair practices Yet under the

original language where the word an preceded the phrase estab

lished trade route the use of the indefinite article would extend the

protection of section 810 of the 1936 Act to those common carriers

who operate American flag vessels on an established trade route

other than and not competitive with the trade route on which unjust
or unfair practices are alleged to have been practiced although those

carriers may operate only foreign flag vessels on the latter trade route

Obviously such a possibility is inconsistent with the expressed con

gressional intent to protect American competition and militates

against construing any as synonymous with an The word any

however when construed as ail inclusive term is consistent with that

intent and results in a construction in accord with the policy of the

United States as expressed in section 101 of the 1936 Act to foster

the development and to encourage the maintenance of an American

owned and operated merchant marine Ve consider then that section

810 extends protection to only those common carriers who employ
American flag vessels exclusively on each of the trade routes served by
those carriers

As to the second question the phrase exclusively employing ves

sels registered under the laws of the United States appears

to us directly to modify the phrase common carrier by water rather

than the word citizens The phrase common carrier obviously
does not refer to a single vessel since a single vessel cannot exclusively
employ other vessels The phrase therefore must be read as a com

mon carrier service Thus construed the section limits its protec
tion to those American citizens who operate common carrier services

in which American flag vessels are exclusively employed and does

not deny protection to an American flag common carrier who also

employs or operates foreign flag vessels in private carriage on any of

the world s traderoutes

80 Congressional Record 10076
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Contrary to Isbrandtsen s arguments the question of jurisdiction
as between Board and Administrator 1vas decided in our earlier re

port which states at page449 that

We do not approach the case from the point of view of Isbrandtsen s claim

ofalleged injury but review the evidence and arguments presented by the

respective parties to determine whether reason exists to modify or terminate the

present operating differential subsidy agreement with Export Emphasis
supplied

That language when construed in the light of section 105 1 of

Reorganization Plan 21 of 1950 which delegates to the Board the
functions with respect to making amending and terminating subsidy
contracts clearly indicates that the Board decided the matter
and that the Administrator concurred as a matter of grace

We cannot agree that lsbrandtsen has been prejudiced in any way

by the absence of the Chairman Administrator from the oral argu
ment ofMay 3 1954 Oral argument was heard by two Board mem

belS a majority and those Board members decided the matter for the
Board The Chairman s review of the record and participation in
the decision as Administrator under section 214 of the 1936 Act
in connection with his authority to administer operating differential

subsidy agreements which have been made by the Board does not

affect the Board s actual exercise of jurisdiction or in any way ad

versely affect Isbrandtsen
There remains for determination the question whether section 810

of the 1936 Act confers upon the complainant any right to initiate a

proceeding before this Board In spite of disagreement among the

parties as to the manner in which section 810 shall otherwise be inter

preted the parties for the most part agree that the statute confers

upon a qualified complainant the right to bring an administrative pro
ceeding prior to commencing suit in a district court of the United

States as provided in section 810 vVe agree that this Board has
exclusive primary jurisdiction of complaints under section 810 in

view of the many factual questions in such complaints which require
the exercise of administrative expertise for resolution and consider
such jurisdiction to be within the rationale expressed by the Supreme
Court in U 8 Nav 00 v Ounard 88 00 supra at page 485 as

follows

Whether a given agreement among such carriers should be held to contravene

theact may depend upon a consideration of economic relations or facts peculiar
to the business or its history of competitive conditions in respect of the ship
ping of foreign countries and of other relevant circumstances generally un

familiar to a judicial tribunal but well understood by an administrative bOdy
especially trained and experienced in the intricate and technical facts and usages
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of the shipplng trade and wit which that body consequently is better able

to deal

Whether Isbrandtsen has standing to bring this particular pro

ceeding however depends on resolution of the status of all of the

foreign flag vessels operated by Isbrandtsen between September 1952

and July 1954 on all of the trade routes on which Isbrandtsen op

erates a common carrier service

Since Isbrandtsen has freely admitted however the operation of

foreign flag vessels as common carriers on trade routes other tl1an
Trade Route No 18 we find that it does not qualify as a citizen for

whom the protection of section 810 of the 1936 Act was intended

While the question of the status of other Isbrandtsen foreign flag
vessels in general and the 12 foreign fla g vessels operated on Trade

Route No 18 in particular has been rendered moot by the admission
we will nevertheless consider those questions

The 1936 Act does not define common carrier status While sec

tion 1 of the Shipping Act 1916 specifically exempts tramps from

regulation as common carriers by water in foreign commerce the

exemption is a clear recognition by Congress that under the common

law definition of common carrier tramps might otherwise be subject
to the same regulation imposed on other water carriers In the ab

sence of a d finition of the term in the 1936 Act we will be guided
by the common law definition of common carrier represented by the

following language from Propeller Niagarra v Oordes et al 62 U S
7 22 December Term 1858

A common carrier is one who undertakes for hire to transport the goods of

those who may choose to employ him from place to place He is in general
bound to take the goods of all who ofrer unless his complement for the trip is

full or the goods be of such a kind as to be liable to extraordinary danger or

suchas he isunaccustomed to convey

At the outset we consider the tramp classification of the 12 vessels

to be immaterial to their status as common ar private carriers since

the term tramp is antonymous of the term liner and not of the

term common carrier The basic distinctions between tramp and

line vessels are the liner s fixed route and regularity of service
neither ofwhich is important to definition of a common carrier The

similarities between liners and tramps are many an Isbrandtsen

witness stated that a tramp may carry cargoes of the type usually
carried 0Jl line vessels and may as do liners carry the cargoes of

more than one shipper load at more than one port and discharge
at more than one port Further as stated Isbrandtsen has adver
tised its tramp service as well as its line vessels carries cargoes on

tramps under its usual liner bill of lading and presumably assumes
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a common carrier liability on thQse vessels in the event of cargo
Joss or damage

Ve are unable to determine on this record whether Isbrancltsen s

ordinary tramp vessels are private or common carriers for such a

determination turns on questions of fact as to the function of the

particular vessels and the manner in which they are regarded by the

public not on the classification given the vessels by the operator
Ve can and do determine however the status of the 12 foreign

flag vessels operated on Trade Route No 18 between September 1952
and July 1954 In urging that the vessels were private carriers
Isbrandtsen has stated in its brief that

Except in the one instance of the ship Hellos all cargoes on all the 12

ships were carried under contracts between Isbrandtsen and the two
Governments of Pakistan and India

Certainly under a charter party which gives to a charterer the full
capacity of the ship the owner is not a common carrier but a bailee
to transport as a private carrier for hire The Fri 154 Fed 333
2d Cir 1907 The G R Crowe 294 Fed 506 2d Cir 1928

The record while incomplete as to the actual terms of carriage clearly
indicates that the 12 vessels or some of them carried cargoes of more

than one shipper The rule hereinabove set out therefore is in

applicable to the present proceeding for the charters if any were

not for the full reach and burden of the vessels concerned
The determinative factor here however lies in the vessels opera

tions Eleven of the vessels carried cargoes for the Governments
ofPakistan and or India only or cargoes to be sold to the Government
of Pakistan and none of the vessels was advertised or otherwise held
out to the public as available for the carriage of cargo fdr all persons
indifferently Vhile as stated the twelfth vessel the IiellCUJ car

l ied machinery for the NIerritt Chapman Scott Corporation of
India in addition to military cargo and grain carried for the Gov
ernment of India we cOI1f ider that the machinery was carried only
ns an accommodation extended to the shipper at the suggestion of the
Government of India Ve see no reason for believing that Isbrandt
sen would have carried the cargoes of any other shipper even if space
wereavailable on the vessel

Ve consider therefore that the 12 foreign flag vessels hereinbefore
discussed have been operated in private carriage and that Isbrandt
sen s common carrier operations on Trade Route No 18 have been

exclusively American flag In view of Isbrandtsen s operation of

foreign flag vessels on other trade routes however Isbrandtsen is
not a citizen of the United States for whom the protection of section
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810 of the 1936 Act was intended In any event as discussed iIi our

earlier report the prohibition of section 810 is aimed at preventing
the exclusion of American tlag carriers from participation in con

ferences or agreements among carriers operating between foreign
ports No such exclusion has been shown in this proceeding

We have been presented with no convincing reasons for reversing
the determination in our earlier report that Export s participation in
th cotton freight agreements did not violate section 810 of the 1936
Act or sections 11 3 or 11 18 b of its subsidy contract At page
454 of the earlier report the following language appears

We have examined the cotton freight agreements of 1952 and 1913 offered in
evidence and are unable to agree that they have the effect of restricting or

attempting to restrict the volume scope frequency or coverage of Export s

subsidized service on Trade Houte No 18 or that they may reasonably be expected
to contravene the purposes or polic T of the 1936 Act We do not find that such

agreements need approval under section II IS c of the subsidy agreement or

that the evidence shows any violation of that section

1Vhile we concur in the foregoing language as it relates to the merits
of the cotton freight agreements of 1952 and 1953 the Chairman in
his capacity as Administrator disagrees with and hereby reverses the

foregoing discussion relating to the necessity for approval of those
agreements under section 11 18 c of the subsidy contract those
agreements in question fall squarely within the class of agreements
required by section 11 18 c to be filed for approval Since the
agreements have not been found to be in contravention of the purposes
policy or provisions of the 1936 Act however such approval under
section 11 18 c will be granted by the Administrator

The proceeding will be discontinued and Isbrandtsen s complaint
will be dismissed

An appropriate order will be entered
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ORDER

At a Session of the FEDERAL 1ARITlj1E BOARD held at its
offices in Washington D C on the 29th day of February A D 1956

No S 38

ISBRANDTSEN COMPANY INC

V

A IERICAN EXPORT LINES INC

This case being at issue upon complaint and answer on file and

having been duly heard and submitted by the parties and full investi
gation of the matters and things involved having been had and the
Board on Jilay 13 1954 4 F 1 B l1 A 442 havi 11g made and
entered of record a report stating its conclusions and decision thereon
and the Board on the date hereof having made and entered of record
a further report stating its conclusions and decision thereon both of
which reports are hereby referred to and made a part hereof except
in so far as the report of May 13 1954 may be inconsistent with the
report entered on this date

It is ordered That the complaint be and it is hereby dismissed

By the Board

SEAL Sgd GEO A VIEHlIANN

Assistant Secretary
4 Ii M B
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No M 64

PACIFIC FAR EAST LINE INC APPLICATION TO BAREBOAT CHARTER
SEVEN VICTORY VESSELS FOR QpFRATION IN BULK TRADE ON TRADE

RoUTENo 29

SubmittedMarch 16 1956 Decided March O 1956

Odell Kominers and Robert S Hope for Pacific Far East Line Inc

George F Galland and Robert N Kharasch for States Marine Cor

poration ofDelaware

Richard W Kurrus for American Tramp Shipowners Association

Inc

Vern Oountryman for American President Lines Ltd

Tom Killefer for States Steamship Company and Pacific Transport
Lines Inc

Sterling F Stoudenmire Jr for Waterman Steamship Corpora
tion

JamesL Pimper andAllen O Dawson as Public Counsel

REPORT OF THE BOARD

By THE BOARD

This is a proceeding under Public Law 591 of the 81st Congress
upon the application ofPacificFar East Line Inc PFEL filed on

March 7 1956 to bareboat charter seven Government owned war

built dry cargo Victory type vessels for operation on Trade Route

No 29 1
as bulk carriers for a minimum period of 90 days and a maxi

mum period to be mutually arranged Because of an emergency situa

tion appearing to exist hereinafter more fully discussed the usual

15 days notice of hearing was not given notice for hearing on March

14 1956 having been published in the Federal Register on March 10

1 Trade Route No 29 as defined in 20 F R 6361 August 30 1955
Between California ports and ports in the Far East Japan Formosa Philippine 18

lands and the continent of Asia from the Union of Soviet Socialist Republics to Siam

inclUSive
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1956 For the same eason the Board rather than a hearing exami

ner heard the evidence on March 14 15 and 16 and heard oral argu
ment in lieu of briefs Exceptions will not be filed to this report

Although PFEL receives an operating differential subsidy for its

operations on Trade Route No 29 under the terms of Contract No

FMB 22 no subsidy has been requested on the proposed charter

operations
American Tramp Shipowners Association Inc ATSA States

Marine Corporation of Delaware States Marine States Steam

ship Co States Pacific Transport Lines Inc PTL Ameri

can President Lines Ltd APL and Waterman Steamship Corp
Waterman intervened in partial or full opposition to grant of

the application All interveners except the first named are liner com

petitors of PFEL on Trade Route No 29

The application states that the proposed charters have been made

necessary by a critical shortage of shipping space to accommodate

the movement of iron ore from California to Japan Currently it

is sta1d a backlog of 120 000 tons of ore is stockpiled at Stockton

Calif for lack of shipping spaee and ore producers and shippers are

3 to 4 months behind on deliveries Charter of vessels is considered

necessary to prevent loss of the iron ore business to western producers
and shippers to rescue the blast furnace operations of the Japanese
steel mills and to prevent the Japanese steel producers from seeking
ore in Asiatic countries whose political climates are alien to American

political principles and philosophies Stating that the theretofore
sufficient iron ore space available on American flag vessels had been

rendered inadequate by demands on tonnage by programs for the

export of surplus commodities and indicating that privately owned

American flag vessels are not available at reasonable rates and under
reasonable conditions applicant seeks seven named vessels for a mini

mum of 90 days and a maximum to be mutually arranged
Subsequent to filing of the application we were advised by tele

gram from the Director Port of Stockton Calif of an accident to

the bulk loading facility at which the iron ore is stockpiled oc

casioned by 20 000 tons of iron ore slipping off into the channel of
the San Joaquin River and carrying away 300 feet of dock The

Port Director advised us of the threat of further damage to the fa

cility and to the stockpiled ore and requested immediate action to

relieve the emergency situation The bulk loading facility in ques

tion is operated by the Stockton Bulk Terminal Co a private cor

poration as agent for the Port of Stockton Iron ore shippers
utilizing the bulk loading facility are Overseas Central Enterprises
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Overseas and Ocean Bulk Carriers Inc an exporting firm

owned or controlled by C T Takahashi Takahashi

Commencing March 8 1955 PFEL and Overseas executed three

contracts whereunder Overseas agreed to furnish and PFEL uncon

ditionally agreed to transport or cause to be transported a total of
373 000 long tons of iron ore from Stockton to named Japanese ports
The earlier contracts have been performed The last of the contracts
however confirmed on July 7 1955 called for carriage of 299 000

long tons of which 203 000 long tons remain to be lifted 80 000 tons

of ore presently are stockpiled at Stockton 20 000 tons are stockpiled
at the mines in Nevada and the remainder is as yet unmined The

terms of the unfulfilled contract are transportation at an 8 75 f i 0
2

rate per ton less a 2lh percent address commission 3 loading laydays
computed at the rate of 1 500 tons per weather working day Sundays
and holidays excepted discharging laydays computed at the rate of

1 200 tons per weather working day Sundays and holidays excepted
demurrage payable at the rate of 1 000 per day of delay or pro
rata part thereof dispatch money payable at the rate of 500 per
layday or pro rata part thereof saved to the vessel

Overseas purchases the iron ore f o b mine and appears as shipper
on PFEL s ocean bills of lading The ore is sold to Japanese open
hearth steel producers at a c f price of 18 95 per dry metric

ton Since the price of the ore at the mine plus rail and handling
costs total 10 30 per ton and ocean transportation costs are as stated
8 75 per ton Overseas suffers a loss of 0 10 per ton before payment

of dispatch money if any and before payment of the 2V2 percent
address commission Overseas sole profits are derived from dispatch
money and the address commission Overseas has agreed to waive

its contractual rights to an address commission and to dispatch money
in the event this application is granted PFEL has not agreed to

waive its contractual right to demurrage
Overseas current contract with the Japanese steel mills calls for

completion of delivery of 373 000 tons prior to March 31 1956 the
termination of the Japanese fiscal year The mills have extended

the contract completion date to April 30 in view ofOverseas difficul

ties in securing transportation for the 203 000 tons yet undelivered

The mills and Overseas are currently negotiating for a further ex

tension of the performance date

Since the Japanese mills purchase ore with funds allocated by the

Government of Japan they are unable to pay a greater price than

2Free in and out of expense to the vessel
a A commission paid by the vessel at the port of discharge to the ship s agents or to

the charterers De Kerchove International Maritime Dictionary
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18 95 per dry metric ton In the negotiations for the next succeed
ing Japanese fiscal year commencing April 1 1956 however Overseas
anticipates receiving a c f sales price which may include an ocean

freight rate of apPloximately 12 per dry metric ton
In the event that Overseas is unable to deliver the remaining 203 000

tons of ore to the mills it will suffer a penalty of 0 25 for each ton
of ore undelivered by April 30 1956 Overseas further anticipates
that failure to perform the current contract will result in loss of
future contracts with the Japanese mills which will probably look
to Canadian suppliers Areas competitive with the United States
for the Japanese iron ore market are the Philippines Hong Kong
Malaya Korea India and Canada The Japanese producers pay
less for ore produced in certain of these areas than they do for United
States produced ore While Hainan now Communist held pro
duces iron ore has in fact shipped iron ore to Japan prior to World
War II and is currently considered by Overseas as a potential source

of future Japanese ore requirements Japanese producers have not
advised Overseas that they intend future dealings with Hainan mines

ln addition to its unconditional commitment with Overseas PFEL
entered into an agreement with Takahashi on August 15 1955 to

transport 325 000 long tons of iron ore from Stockton to Japan prior
to theend ofApril 1956 at a specified monthly rate The apparently
unconditional commitment was orally mo fied by the parties to

constitute only a right of first refusal on th ore To date PFEL
has carried 14 000 tons of the ore whileWater an PTL and foreign
flag carriers have carried a greater amount Between 150 000 and
175 000 tons ofTakahashi ore remain undelivered As in the case of

Overseas Takahashi receives a 2112 percent address commission on

ocean freight understood by the parties to be 8 75 per long ton
At the time ofexecution of theJuly 7 1955 contract between Over

seas and PFEL both parties understood that PFEL would be unable

tQ carry the entire ore commitment on its liner vessels it being Over
seas understanding that PFEL would act as a central agency through
which the cargo would be transported Overseas anticipated that

PFEL would move part of the ore on its own vessels and would sub
contract the ore to other liners or charter additional vessels The

shipper did not anticipate however that PFEL would lose money on

the contract PFEL did not anticipate difficulty in moving the

cargo or in inducing liner vessels to carry the cargo
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PFEL liners calling at Stockton and available to carry iron ore t

average about four per month with actual ore carryings per vessel
in 1955 prior to July 7 averaging 10 600 tons per month o

While the July 7 agreement did not contemplate an even monthly
distribution of cargo a flexible working schedule was drawn up for
the movement PFEL could not have satisfied its obligation by per
forming the entire contract in the last month since the Japanese mills

require periodic delivery The average total carryings which would
have been necessary to lift the 332 000 ton balance existing after exe

cution of the agreement is approximately 33 200 tons per month In

comparison the total commercial cargo carried on PFEL liners to
Japan and Okinawa in 1953 and 1954 are 210 757 long tons and 254 555

long tons respectively Monthly carryings on PFEL liners prior to

July 7 1955 averaged about 10 600 long tons per month
At the time of execution of the July 7 contract PFEL expected the

ore to be carried partially in its own vessels partially in vessels of
other American flag liners and partially in chartered vessels if

necessary Mr Gmelch PFEL traffic manager testified however
that no attempt was made to charter vessels until early in December
since until that time PFEL was able to keep up to date with the ores

that moved into Stockton At no time of record in this proceeding
however has PFEL transported or caused to be transported an aggre
gate monthly total of iron ore approaching the 33 200 ton average
required mathematically to enable it to remain current with the
movement No evidence of the July charter market was introduced
in the proceeding

On July 15 1955 attorneys for PFEL and APL submitted to our

Regulation Office for the information of that office an agreement
between those companies executed on July 11 1955 whereunder the

parties agreed to form a new and separate corporation to be named
American Bulk Cargoes Inc for the purpose of transporting bulk

cargoes Although the agreement in terms contemplated a filing for

approval under section 15 of the Shipping Act 1916 and under article

George G Gmelch PFEL traffic manager testified that as a matter of company policy
no ore had been carried on Mariner v sels probably because the deep draft of those

vessels rendered diSCharging at shallow water Japanese ore ports impossible Exhibit 19
reveals however that three Mariners called at two of the six ore ports specified in the

July 7 1955 PFEL Overseas contract The evidence does not reveal whether any of the

vessels touched ground in those ports
II Carryings for the balance of 1955 and for 1956 through March 5 averaged 14 680

tons and 15 772 tons per month respectively
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11 16 of the APL and PFEL operating differential subsidy agree
ments the letter of transmittal stated the belief of the parties that
section 15 is inapplicable to the agreement By letter of August
29 1955 attorneys for the parties submitted a revised agreement for
approval under section 15 and article 11 16 The revised agreement
recites that the bulk company to be formed will not compete for cargoes
desired by APL and PFEL This agreement F M B No 8042 has
not yet been approved by the Board under section 15 or by the Mari
time Administrator under article 11 16

On July 7 1955 the date on which PFEL and Overseas confirmed
their agreement to arrange transportation of 299 000 tons of iron ore

Mr Cuffe PFEL president testified before the House of Represen
tatives Committee on Merchant Marine and Fisheries as to the pro
posed new bulk cargo transportation corporation as follows

American President Lines are very much interested and have talked about

having some joint setup whereby we can take all these hulks and bandle them
on American sbips I imagine that on tbe coast alone with the amount of

business that is running and I know in the iron ore that should be good for 25

or 20 extra ships 6

Our thougbt and it has not been carried further than that with all of these
vessels in tbe laid up fleet is possibly some arrangement could be made with

Maritime to break out 50 of them say and have them available I think in
a short time as many as 50 could be utilized in the bulk trades the idea tbere

being that if tbe market went completely flat and you did not need any bulk
vessels you would tie tbis one up for a short period until the market came

oack again 7

The plan to charter Government vessels for operation as bulk
carriers was never consummated aside from lack of section 15 ap
proval because of the breakdown of labor negotiations contemplating
reduced wage and manning scales on those vessels Mr Gmelch
testified that plans for operation of the proposed American Bulk

Cargoes Inc was very definitely related to the agreement with
Takahashi for right of first refusal on 325 000 tons of iron ore PFEL
has never asked for nor received assurances that Goverment ships
would be made available to it for the operations of American Bulk

Cargoes Inc or otherwise
Mr Gmelch testified that on March 9 1956 he first heard of the

possibility that PFEL might try to charter Government vessels to

larry the Overseas and the Takahashi iron ore He stated that at

6 Hearings before the House Merchant Marine anll i isheries Oommittee on Labor Man

agement Problems oj the American Merchant Marine H R 5784 84th Cong 1st sess

p 844 1955
f Ibid p 349
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the time of the July 7 1955 commitment with Overseas he did not

foresee the necessity for such charters and that PFEL had not antici

pated any difficulty in moving iron ore on other liners in the trade

In August 1955 States Marine offered to carry 100 000 tons of

PFEL controlled iron ore on which the company was overcommitted
States Marine s proposal was contingent upon PFEL relinquishing
that amount of cargo from its contract in order that States Iarine

might be more readily able to fit the cargo into its requirements
PFEL responded by indicating a willingness to allocate the cargo
to States Marine without releasing the cargo from either of its con

tracts A States Marine renewal of its original offer was rejected by
PFEL and the same counter offer made Mr Gmelch testified that
PFEL was reluctant to relinquish 100 000 tons of the contract since
it did not at that time anticipate difficulty in moving the ore

Overseas likes to maintain a stockpile of approximately 20 000 tons
at Stockton During the summer of 1955 however many of the rail
cars relied on by the ore producers to convey iron ore from Nevada to

Stockton were devoted to transporting a bumper sugar beet harvest
The resultant decrease in allocation of cars from about 20 to about 5
or 6 per day caused a critical shortage of ore at Stockton The short

age of rail cars continued until some time in September or October
Mr Gmelch testified that at times between July and the termination
of the rail car shortage no ore was available to PFEL vessels calling
at Stockton although he did not identify the sailings affected by the

shortage Since October however a stockpile has been maintained

sufficiently large to supply PFEL with a minimum of 3 500 tons per
sailing In November 1955 the stockpile at Stockton began to build

up beyond PFEL s capacity to carry with its liner vessels
As stated PFEL sought in December to charter vessels to enable

it to meet its commitment to Overseas It contacted various charter
brokers in the United States and in London offering a rate of 8 75

per long ton fi 0 loading 1 500 tons per day discharging 1 200 tons

per day 1 000 per day demurrage and 500 per day dispatch for
American flag vessels proposals were requested The voyage chart

ers were sought on a 2 or 3 consecutive voyage basis Mr Gmelch
testified that no counteroffers were received PFEL would not have

accepted American flag tonnage on a consecutive voyage basis at a rate

in the neighborhood of 12 or 13 nor would it have accepted a Liberty
vessel at a 60 000 monthly time charter rate While in December

1955 PFEL chartered the Santa Venetia aLiberty vessel from Coast
wise Line Inc at the rate of 59 000 per month time charter terms
for one round transpacific voyage the Santa Venetia carried military

4 F M B
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cargo as well as iron ore Mr Gmelch testified that PFEL attempted
to charter prjvate tonnage at higher than 8 75 per ton but he would
not reveal the level of its offer or the rate which it would have been

willing to pay In the past 6 or 7 weeks PFEL has rejected offers of

Liberty vessels at time charter rates of between 60 000 and 70 000

per month

In December 1955 Overseas with PFEL s permission commenced

looking for shipping space on vessels other than those of PFEL can

vassing liners and charter brokers in the course of those efforts The

Overseas witness testified to a lack of success in obtaining a vessel
but did not indicate the range of charter hire rates which Overseas
would have been willing to pay He stated however that he had
made no firm offer within the 90 days prior to this proceeding to pay a

rate higher than 8 75 per ton

An 8 75 fio per ton rate is roughly equivalent to a monthly time
charter rate of 30 000 assuming a 60 day voyage turnaround On

the same basis a 12 f i o rate is roughly equivalent to a 45 000

monthly time charter rate The cost of operation of an American

flag Liberty vessel including depreciation and interest on capital is

approximately 49 000 per month Carriage of full cargoes of iron

ore on a privately owned American flag Liberty vessel at an 8 75

f i o rate per ton would therefore result in an operational loss of

nearly 20 000 per month

Mr Stuart president of the ATSA testified that the current per
ton f i o rate is in the neighborhod of 14 to 16 the equivalent of a

55 000 65 000 per month time charter assuming reasonable notice to

the tramp operator and assuming a charter for consecutive voyages or

equivalent Reasonable notice constitutes making a fixture at least

6 to 8 weeks in advance of delivery Charter rates vary with the

length ofemployment contracted for as well as with the length of time

between fixture and delivery In the past 3 or 4 months time charter

fixtures have been made at rates ranging from 53 000 to 70 000

depending upon the notice given and the contemplated length of vessel

employment Mr Stuart an owner of two American flag Liberty
vessels had a week prior to these hearings time chartered his vessels
for a 5 to 6 month grain movement at 58 500 per month

Mr Stuart indicated that in today s market a charterer must seek

vessels in advance Mr Gmelch indicated that although in January
PFEL had refused American flag Libertys at between 65 000 and

70 000 per month time charter rates for March and April delivery
PFEL could not at the time of the hearing obtain Libertys at any

price for March and April delivery The conclusion from the fore
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going testimony that from 6 to 8 week s notice prior to desired delivery
is necessary is confirmed by the fact that the Military Sea Transpor
tation Service on shorter notice to date has been unable to obtain
sufficient tonnage to lift Korea destined coal

Although during the latter half of 1955 and the first 2 months

of 1956 PFEL has moved iron ore from Stockton at the averag
rates of 14 680 and 15 772 tons per month respectively the stockpile
continued to increase until March 7 1956 at which time a section of
the river bank upon which ore had been stored gave way under the
accumulated weight spilling 20 000 tons of the 120 000 ton stockpile 8

into the San Joaquin River and causing over 500 000 in damage to

the dock and to the bulk loading facility generally Unless the re

maining ore can be expeditiously moved and the river bank shored

up or otherwise reinforced further extensive damage to the facility
is threatened Additional expense is being incurred daily in de

murrage charges accruing on backlogged ore loaded rail cars The
record does not reveal whether the ore was stockpiled in violation of
Port ofStockton storage regulations or whether such regulations exist

OnMarch 1 1955 as hereinbefore stated Overseas wasabout 203 000

long tons of ore behind its delivery schedule under its Japanese
contracts Of this amount delivery of about 100 000 tons was de
layed by the shortage of rail cars in the summer and early fall of
1955 about 100 000 tons was delayed by PFEL s failure to furnish
shipping space as agreed

In its application PFEL stated that the vessels applied for would

be used to handle bulk petroleum coke and other commodities in bulk
in addition to the iron ore At the hearing however the applica
tion was modified in the following manner

a PFEL would carry the iron ore for which it is legally
and morally committed amounting to 203 000 long tons for Over
seas and between 150 000 and 175 000 long tons for Takahashi

b PFEL would carry 20 000 tons of coal for Military Sea

Transportation Service MSTS if no private vessels were

available and if requested to do so by the Board and

c PFEL would carry 20 000 tons of petroleum coke pres

ently offered and such additional coke offerings as can not be

handled by private carriers
The MSTS coal was offered for movement prior to April 15 1956

We are advised however that MSTS has extended the time limit for

offers on the remaining coal Mr Gmelch of PFEL testified that

S Of the remaining 100 000 tons 80 000 are owned by Overseas and 20 000 are owned

by Takahashi
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a petroleum coke shipper had been unable to move 20 000 tons of that

commodity to Japan and had asked PFEL to lift it The evidence

reveals that the market rate for petroleum coke like iron ore an

open rated commodity under the Pacific Westbound Conference tariff

is between 12 and 14 per ton f i o Mr Gmelch did not know

whether in fact the coke had been offered to all other steamship op

erators on the route or whether other lines had offered to carry the

coke at a rate slightly higher than 12 per ton f i o He considered

that PFEL would not attempt to carry petroleum coke on vessels

chartered under Public Law 591 unless PFEL determined that avail

able private space was not being offered at reasonable rates

The particular seven AP 2 or AP 3 Victory type vessels desired

by PFEL are currently in a ready or semiready status prior to an

allocation to MSTS for delivery in the latter part of June PFEL

anticipates being able to show a profit on carriage of full cargoes of

iron ore at 8 75 per ton on these vessels without also carrying
petroleum coke andlor coal

DISCUSSION AND CONCLUSIONS

Under Public Law 591 we are required prior to chartering Gov

ernment owned vessels for use in private operations to find that the

service in which those vessels are to be employed is required in the

public interest that the service is not adequately served and that

privately owned American flag vessels are not available for charter

by private operators on reasonable conditions and at reasonable rates

for use in such service

We have no difficulty in finding that service on essential Trade

Route No 29 between California and Japan is in the public interest

in view of the importance of that service to the foreign commerce of

the United States and to Japan Although the Board has indicated

in Grace Line Inc Oharter of War Built Vessels 3 F M B 703

1951 that a service in which a single commodity of a single shipper
is shipped from one port to substantially one port is not unless ex

ceptional circumstances are shown necessarily in the public interest

we think that such circumstances have clearly been established here

The movement of a large quantity of iron ore from the Port of Stock

ton is vital to prevent further injury to an already seriously damaged
facility of an important port Until the stockpiled ore is removed

repairs to the facility cannot be effected Further congestion and

stockpiling at the producing mines and the inability of ore shippers
to meet cont actual commitments in Japan threaten a future loss of

sales in Japan and consequent loss of a valuable commodity to all
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carriers in the trade Whether the damage to the port facility may
have been caused or contributed to by a failure to observe safe storage
practices in the Port of Stockton by a failure to provide wharf

demurrage or similar charges to aid in preventing overstorage at the
facility by a failure on the part of the ore shipper to regulate the
amount of ore shipped from the mine to the port or by PFEL s

failure to meet its contractual transportation commitments our duty
to alleviate this grave danger to the Stockton facility remains wher
ever responsibility for the existence of the danger may lie

Similarly a present and immediate inadequacy of service for iron
ore from Stockton to Japan has been established The fact of present
inadequacy is unaffected by PFEL s failure in August 1955 to avail
itself of the opportunity to allocate 100 000 long tons of iron ore to
States lfarine and thus to insure movement of the preponderant
volume of this cargo on liner vessels within the contract period Al

though the present emergency and inadequacy of service might thus
have been avoided our determination rests on the present availability
of liner space Other liners in this trade have stated a willingness
to carry parcels of the cargo at varying rates but none has indicated
an availability of space for early loading at Stockton or of sufficient

space to accommodate the quantity involved Accordingly we find
an irmdequacy of service to meet the present emergency Our findings
of inadequacy necessarily is coextensive only with the critical condi
tions in the Port of Stockton and in the iron ore industry No

inadequacy of service has been shown for the movement of petroleum
coke or coal As to the former little and inconclusive evidence was

offered and in view of the extension of time by MSTS for receipt of
offers to carry coal no inadequacy of service has been shown as to
that cargo

There is a present and immediate unavailability of private vessels
for charter for use in the service As is amply evident from this
record and otherwise fixtures for private vessels cannot be made
without affording to owners the opportunity advantageously to

position those vessels for delivery For this purpose from 6 to 8 weeks
notice is required Notice of this kind is not now possible We con

sider that private vessels could have been obtained by PFELat times

subsequent to July 1955 had realistic attempts in that direction been
made PFEL s unwillingness however to offer or to pay charter
hire rates under which owners of American flag Liberty vessels could

recoup costs of operation is tantamount to an unwillingness to seek

private vessels for charter in this trade Certainly an offer to time
4 F M B
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charter at a monthly rate 20 000 below cost of operation would

discourage counter offers
PFEL s failure to offer break even charter rates to owners of

American flag tramp vessels while at the same time paying 59 000

per month for a Coastwise Line vessel PFEL s commitment to trans

port ore rar beyond its known ability to carryon its own vessels
PFEL s refusal to relinquish 100 000 tons of the commitment to States
Marine the plans to charter Government vessels for a bulk cargo

shipping company to be frmed and the admission that the plans
for the new company had a definite relationship to the contract for
first refusal on Takahashi ore all point unmi takably to a complete
reliance on procurement ofGovernmont owned vessels for carriage of

iron ore and other bulk cargoes if available despite PFEL s protest
to the contrary But whatever PFEL s intentions in executing the

Overseas and Takahashi contracts and because of PFEL s below

cost charter offers there is an unavailability of privately owned
American flag vessels for timely charter to meet the present crisis

We accordingly find and certify to the Secretary of Commerce
1 That the service under consideration is required in the public

interest
2 That such service is for the immediate future inadequately

served in the manner here n stated and

3 That privately owned American flag vessels are not presently
available for charter from private operators for use in such service

IIi the exercise of our discretion to recommend to the Secretary of
Commerce restrictions on and conditions to charter which we deem

necessary or appropriate to protect the public interest and to protect
privately owned ve sels against competition from Government owned
vessels we recommend

1 That bareboat charters of the seven named vessels be executed
at a basic charter hire rate of 15 percent of either the unadjusted
statutory sales price or the floor price of the vessels whichever is

higher
2 That additional charter hire be set at 90 percent of total net

voyageprofits without any overhead allocation and without the allow
ance of 10 percent on capital necessarily employed

3 That operation of the chartered vessels be rigidly limited to the

outbound carriage of iron ore from Stockton Calif to ore ports in

Japan andthat the vessels be required to return to Stockton in ballast

4 That PFEL be required during the period of the charters to

catry a minimum of 3 500 long tons of iron ore per voyage per liner

vessel calling at Japan and that for this purpose PFEL s Mariner
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type vessels be included among such liner vessels unless current cargo
commitments and or the physical impossibility of loading trans

porting and or discharging iron ore from Mariner type vessels be

proven to the complete satisfaction of the Maritime Administrator

5 That PFEL bear all breakout readying and lay up costs in

curred on the seven chartered vessels and

6 That the charters provide for June 20 1956 redelivery at a west

coast United States port to be named by the Maritime Administrator

Accordingly PFEL is prohibited from commencing a voyage which

may extend beyond such date

4 F M B
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Numbers in parentheses following citations indicate pages on which the

particular subjects are considered

ABSORPTIONS ISee also Port Equalization

Where member of conference absorbed discharging costs on two shipments

contrary to conference regulations and claimed this was due to a broker s error

evidence that those shipments had previously been booked with another confer

ence member with a request for a reduction below conference rates is not suf

ficient to justify the conclusion that rebates or concessions had been granted
knowingly in violation of section 16 Second where neither intent to grant a

lower rate nor a deliberate failure on the part of the carrier to keep itself in

formed was shown The evidence however was sufficient to support a finding
of violation of the conference agreement in absorbing discharging costs and in

failing properly to respond to the conference s request for information con

cerning the shipments in question Practices of Fabre Line and Gulf Medi

terranean Conference 611 637

A carrier may absorb the difference between cost of inland transportation
to the port through which cargo would normally move and a similar cost to a

succeeding or preceding port of call where emergency situations require pro
vided the carrier normally calls at both of those ports City of Portland v

Pacific Westbound Conference 664 678

ADMINISTRATIVE PROCEDURE ACT See Agreements under Section 15

Capital Necessarily Employed Intercoastal Operations Practice and Pro

cedure Subsidies Operating Differential

ADMISSION TO CONFERENCE See Agreements under Section 15 Sub

sidies Operating Differential

AGENTS See Intercoastal Operations Sec 805 a Section 804 Waivers

AGREEMENTS UNDER SECTION 15 See also Absorptions Brokerage Con

tract Rates Port Equalization Rebates

In General

Although one court has said that the Board has authority to forbid parties
from acting under an agreement not approved the Board will not decide the

question where a conference proposes to put into effect a dual rate system under

an approved conference agreement since section 15 of the Shipping Act gives
the Board authority to approve disapprove cancel or modify agreements and

section 25 provides that the Board may reverse suspend or modify upon such
notice and in such manner as it deems proper any order made by it Con

tract Rates North Atlantic Continental Freight Conference 98 104

Under section 15 the Board has the broadest power to disapprove new or

existing agreements The Board s power to approve disapprove cancel or

modify an agreement between carriers is derived from section 15 as amplified

803
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by section 25 providing that the Board may reverse suspend or modify upon

such notice and in such manner as it deems proper any order made by it Id

104

The provisions of section 23 of the Shipping Act requiring complaint or formal

Board proceedings and a full hearing apply to order relating to violations of the

Act referred to in section 22 and not to orders approving agreements between

carriers referred to in section 15 If the withdrawal of approval of an agree

ment between carriers is a sanction under section f of the Administrative

Procedure Act the imposition of the sanction is clearly authorized by law

Id 104

The possibility that the differential in a dual rate system initiated under an

approved conference agreement will result in unjust discrimination is of such

importance that the status quo of conference carriers with respect to such rates

should not be changed pending completion of the Board s investigation into the

matter For the carriers to put the system into effect lwior to completion of

the inquiry would operate to the detriment of the commerce of the United States

Id 105

Congress by section 15 of the Shipping Act authorized ocean carriers to com

bine their efforts and regulate their rates and the carriers were given exemption

from the penalties of the antitrust laws if their agreements met with Board

approval In foreign as in domestic commerce agreements between carriers

resulting in elimination of competition are not permitted without government

regulation The Board has complete power to approve and disapprove new or

existing conference agreements so that the Board may see to it that these

agreements and the conference actions from time to time under them are not

unjustly discriminatory or unfair and do not operate to the detriment of the

commerce of the United States or violate the law Contract Rates North At

lantic Continental Freight Conference 355 368

While only the effectuation of unapproved agreements between carriers or

other persons subject to the Act violates section 15 a complaint of violation

in the effectuation of an approved agreement is notsignificantly deficient where

complainant also alleged that a port equalization rule represented an unapproved
agreement and in view of complainant s request for an order requiring an

amendment to the port equalization rule the allegation of violation of section 15

constitutes a request for partial disapproval of the agreement and the rule

made thereunder City of Portland v Pacific Westbound Conference 664 674

The Shipping Board in section 15 Inquiry 1 U S S B 121 required that every

agreement between carriers whether oral or embodied in a basic conference

agreement tariff or other document be tiled for approval unless the agreement is

when measured by the standards of section 15 a routine one authorized by an

approved basic conference agreement A judicial standard for determining

agreements which require approval under section 15 as distinguished from

routine conference activities was laid down in Isbrandtsen Co Inc v United

States 211 F 2d 51 The Court in holding that the Board erred in refusing to

suspend the operation of a dual rate system and in not remanding that issue

to the Board necessarily considered the Board authorized to determine as a

matter of law from the construction of documents in relation to each other

and according to the standards specified in section 15 whether an agreement
between carriers has been necessarily authorized by an approved conference

agreement Pacific Coast Europen ConferencePayment of Brokerage 696

701 702
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The determination of questions of law necessarily does not require an evi

dentiary hearing Oral argument on such questions affords a full opportunity
to be heard within the meaning of section 23 of the Shipping Act Where the

Board becomes aware of an agreement among conference carriers which is

considered by those carriers to be authorized but which may be an unapproved
agreement within the meaning of section 15 of the Act assuming no issues of

fact or administrative discretion the Board is authorized under section 22 to

order the carriers to show cause within a specified time why the agreement
should not be declared to be unlawful as an unapproved agreement within the

meaning of the Act The sanctions which the Board may then impose are

first a declaration of unlawfulness of the agreement under section 15 second

the institution of a civil action for the collection of the statutory penalties
Id 703

The Board has no power to suspend an approved or an unapproved agreement
between carriers although where it is deemed sufficiently urgent it may enlist

the aid of a court of equity to stay a given activity The power given in section

25 of the Shipping Act to reverse suspend or modify any order relates only
to rehearings or redeterminations of matters previously commenced completed
and reported under authority of sections 22 23 and 24 Its provisions are

primarily procedural are in supplement of rather that at variance with those

sections and do not authorize a complete and independent channel of relief

Id 704 705

The Board may not suspend or stay the operation of an approved agreement
prior to completion of full hearings Delegated powers are circumscribed by
the express provisions of the enabling statute Those agencies which exercise

suspension or restraining authority do so under express authority granted and

the Shipping Act contains no such delegation of authority Id 705

Relationship between two conferences does not amount to effectuation of an

unapproved agreement between carriers inviolation of section 15 of the Shipping
Act of 1916 though identical actions have been taken at similar times the con

ferences meet at the same address and the membership for the greater part is

common where no evidence has been presented tending to show the existence

of any agreement express or implied which while unapproved falls within the

prohibitions of the section Contract RatesJapan Atlantic Gulf Freight
Conference 706 742

Conference membership
Ability and intention in good faith to institute and maintain a regular service

is the rule governing admission to conference membership Ifmembers decline

to admit an additional common carrier they must present very clear justification
within such rule or within such reasonable requirements as their conference
agreements may include American Hawaiian S S Co v Intercontinental

Marine Lines Inc 160 163

Vhere applicant for membership in conference is prepared to make necessary

deposit its cash resources though small will be augmented by its stockholders
as reasonably required it has necessary managerial ability and its intention

to institute and maintain regular service is in good faith it must be admitted

to conference membership Moreover lack of ownership or long term charter

supply of tonnage is not a ground for withholding membership Id 163 164

That carrier is a newly organized foreign corporation is clearly not a bar to

conference membership for age is not essential and many of the members of
conference involved are foreign corporations Nor can membership be denied
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because some of carrier s stockholders are contract shippers with the con

ference since there is no bar in the conference agreement against members

carrying their own or their stockholders cargo Likewise where good faith

is shown carrier cannot be denied membership because it was launching service

with chartered vessels when the market made tonnage available at low rate

Id 164

As to charges of rebating on various commodities on which violations of the

1916 Act have not been sufficiently established the Board cannot say that the

conference in expelling the carrier acted on proof insufficient under the terms

of the agreement The evidence required by the conference for finding a viola

tion of the agreement need not under the terms of section 22 thereof be more

than such evidence as will prove the violation to thesatisfaction of the majority
of voting members The Board s dismissal of the charges of violation of sec

Ition 16 Second is based on the substantial evidence rule under the APA No

such requirement is imposed on the conference by law or otherwise Practices

of Fabre Line and Gulf Mediterranean Conference 611 642

Action of a conference in expelling one of its members was notunfair or other

wise unlawful where the agreement authorized expulsion of a member for any
violation of the letter or spirit of the agreement and the member had acted

in violation of the letter of the agreement by paying brokerage greater than

114 percent absorbing discharging costs on shipments of woodpulp and shipping
cotton freight collect in lire rd 642

Rates

The establishment of uniform dual rates by concerted conference action of
carriers is clearly an agreement requiring section 15 approval if the basic

conference agreement already approved does not expressly authorize carriers

to establish such rates However where an approved agreement authorizes

uniform rates tariff activities thereunder have long been considered to be routine

operations and statements thereof are not accepted for formal filing by the
Board but may be received as information Conferences and others similarly
situated are entitled to rely on settled administrative practice in this regard
Contract Rates North Atlantic Continental Freight Conference 98 104 105
AGREEMENTS WITH SHIPPERS See Contract Rates

ANTITRUST LAWS See Agreements under Section 15 Contract Rates

BROKERAGE See also Forwarders and Forwarding Findings in Fonner

Cases Rebates

Heavy lift and long length charges which are added to basic conference

tariff charges on local traffic are part of the total freight charges on which

brokerage may not be prohibited or reduced below 1 percent by tariffs This

is not contrary to customary practice for conference members pay brokerage
without question on overland traffic including heavy lift and long length
items Joint Committee of Foreign Freight Forwarders Assn v Pacific West
bound Conference 166 170 171

Conference rules requiring inter alia that brokerage shall be paid only to
forwarder designated by shipper and registered under Commission s General

Order 72 and that invoice for brokerage contain certificate signed by shipper
and forwarder authorizing forwarder to book the cargo and make arrangements
with the customs service and certifying that no part of brokerage paid shall

revert to shipper appear to be regulations which conference may make to assure

that brokerage will not be paid under circumstances which would violate the
Shipping Act and only to forwarders who have earned brOkerage Id 172
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Where approved conference agreement authorizes regulations pertaining to

brokerage and conference adopts a rule requiring members to refuse to pay

brokerage to any broker who deals with a nonconference line competitor such

rule as a matter of law is an agreement between carriers requiring separate

approval under section 15 of the Shipping Act lhe authority granted in the

basic agreement does not extend without additional approval to the creation

of new relationships which invade the areas of concerted action specified in

the section in a manner other than as a pure regulation of intraconference com

petition Whether or not the rule is unlawful under other sections of the Act

it is an unapproved agreement which may not be effectuated without prior
approval Pacific Coast European ConferencePayment of Brokerage 696
702 703

BROKERS See Brokerage

BURDEN OF PROOF See Evidence Practice and Procedure Rebates

Reparation

CAPITAL NECESSARILY EMPLOYED

Under recapture provisions of section 606 5 of the Act each operating differ

ential subsidy contract must provide that at the end of any ten year period the

operator shall pay back one half of the net profits on subsidized vessels in eXCess

of 10 per centum per annum upon the contractor s capital investment neces

sarily employed Under section 607 d the agency is required to define capital
necessarily employed Capital necessarily employed affects the payment of

dividends under section 607 a mandatory deposits in the Capital Reserve

Funds under section 607 b as well as mandatory deposits and retentions in

the Special Reserve Fund under 607 c l hus the definition controls not only
the amount of recapture it has also a profound effect upon the entire fabric

of the financial policies actions and conditions of the subsidized lines Capital
Necessarily Employed General Order 71 646 647

Board cannot impose original or amended General Order 71 definition of

Capital necessarily employed upon contracting lines prior to the end of their

recapture periods which were current on December 31 1946 In the light of
the language of sections 603 a and b 606 and 607 and in the light of the

legislative history of the Merchant Marine Act subsidy contracts have all the
attributes of any commercial contract so that a retroactive application of the
General Order 71 definition to contracting operators in violation of ArticleII 29
of their resumption addenda would be a breach of contract by the government
and in violation of express Congressional intent that operating subsidy con

tractors should have a fair measu r e of stability in governmental policy as em

bodied intheir contracts Id 654 655

As to noncontracting operators the agency is free to exercise policy judgment
untrammeled by contractual commitments Under the authority conferred by
section 607 d there is both the power and the duty to amend the definition of

capital necessarily employed to whatever extent may be necessary to promote
the policies and purposes of the Act Id 655

Present General Order 71 definition of capital necessarily employed if ret

roactively applied to January 1 1047 would not give proper effect to the then
need of the operators for cash with which to finance the replacement and pur
chase of ships and other capital assets foruse in subsidized service However

prospectively applied the definition is not subject to this objection because the
operator can secure the inclusion of funds necessary for the purchase and con
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structionof ships eitherby paying cash or in the case of new constnlCtion deemed

by the Board to be necessary or desirable by making the earmarked deposits
for a construction program in accordance with section 291 5 c 8 of GO 71

Id 655

Section 4 c of the Administrative Procedure Act does not apply to subsidy
contracts The opening language of the section makes it expressly inapplicable
to matters relating to grants benefits or contracts and the Attorney General s

Manual on the Act states that rule making with respect to subsidy programs is

exempted from section 4 Thus the Board may newly define capital neces

sarily employed though it is rule making and would be retroactively applicable
Furthermore it is settled law that retrospective rules may be promulgated pro
vided they are within the promulgating authority of the agency involved Sec

tion 607 d of the Merchant Marine Act of 1936 expressly requires promulga
tion of a definition of capital necessarily employed and such definition may be

applied retrospectively to subsidy contractors whose resumption addenda gave

the Board a free hand in the matter including a new effective date ld 657

The fact that the agency is barred by contractual obligations from applying
uniformly a definition of capital necessarily employed which is believed to be

sound does not justify granting to the noncontracting operators a definition

which the agency would not have favored originally Considerations favoring
a sound rule outweigh considerations of uniformity when uniformity carries

with it the extension of a rule which does not represent a reasonable solution

of the problems faced in 1946 ld 657 658

Article II29 of the resumption addenda gives valid and binding contract

rights to those operators who executed it or with whom the Commission agreed
to execute it As a matter of poli y the General Order 71 definition as is

should not be rolled back to January 1 1947 nor retroactively applied to the

noncontracting operators for th remainder of their recapture periods which

were current on December 31 1946 An amended definition of capital neces

sarily employed which meets objections to retroactive application of present
General Order 71 definition should be applied to the noncontracting operators as

of January 1 1947 ld 658

CAPITAL RESERVE FUNDS iSee Capital Necessarily Employed
CARRIAGE OF GOODS BY SEA ACT ISee Jurisdiction

CHARTER OF WAR BUILT VESSELSP L 591 81st CONGRESS

In General

Upon annual review of bareboat charters the Board found that conditions

exist justifying continuance of certain of such charters Annual Review of

Bareboat Charters of War Built Vessels 1952 114

Congress in 1947 and 1948 by Public Law 12 80th Congress 1st Sess and

Public Law 866 80th Congress 2d Sess enacted special legislation authorizing
the private operation of government vessels for the rehabilitation of the Alaska

service under special conditions which for all practical purposes involved no

cost of hire to the operator This authority has expired and although Congress
reCognized that the continuation of the Alaska service might require government

chartered vessels an operator in the service like any other applicant for the
bareboat charter of government war built vessels must meet the applicable
requirements of Public Law 591 Annual Review of Bareboat Charters of War
Built Vessels 1952 133 134

I

II

I
1

I

I
i
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I
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Bareboat charters of government owned war built dry cargo vessels were

continued upon annual review thereof required by Public Law 591 With re

spect to the refrigerated vessels involved the charters were continued subject

to later review after the Department of Defense reviewed requirements of its

shipper agencies with respect to the number of sailings needed to furnish perish
able supplies to the military Annual Review of Bareboat Charters under Mer

chant Ship Sales Act 1954 481 482

Charter conditions
Charter of La Guardia for use in service between California and Hawaii

was recommended for period of six years subject to annual review at a mini

mum charter hire rate of 8 percent of the statutory sales price plus 50 percent
of profits above 10 percent of the capital necessarily employed Hawaiian S S
Co Ltd 574 579

Rate of charter recommended at 15 per annum of which 8112 uncondi

tionally and 6 if earned all breakout lay up and repair costs for the

account of the charterer Coastwise Line 597 602

Basic rates would be recommended at 15 of either unadjusted statutory
sales price or floor price whichever higher additional charter hire set at 90

of profits without overhead allocation and without allowance of 10 on

capital necessarily employed Pacific Far East Line Inc 785 796

Where exceptional circumstances were shown for the necessity of transporta
tion of iron ore from Califorina to Japan in emergency due to the collapse of

a dock ina Catifornia port Board would recommend that charters be limited

to the outbound carriage of that commodity from that port with a minimum

of 3 500 tons vessels required to return in ballast all breakout readying and

lay up costs to be borne by charterer Id 796 797

Charter hire
If the issue of the reasonableness or unreasonableness of charter rates is to

be shown by applicant s own operating results the evidence should include

results from at least all of applicant s vessels of the same type in the service

involved Coastwise Line 173 175

Applicant for charter of government owned vessels has not sustained its

burden of proving that charter rate for vessels offered by private owners was

unreasonable where it submitted operational results based on past use of govern

ment owned vessels from which results a reasonable operational forecast for

rhe proposed use showed that there would be sufficient operating revenue l aiIa

ble for charter hire in excess of the rate at which private vessels were offered

Id 176

Applicant for charter of government owned Liberty vessels has notsustained

its burden of proving that charter rate forvessels offered by private owners was

unreasonable where theevidence purporting to show unprofitable past operation
for 1 years with government owned vessels chartered at a lesser rate than

now offered by private owners did not include operating results of its owned

or privately chartered Liberty vessels operations for the past year with gov

ernment owned vessels were profitable and no figures were offered to show

that operations during the same period at the private charter rate now offered

would have been unprofitable Moreover applicant has under charter recently
renewed three privately owned Liberty vessels at higher rate than offered for

the vessels involved Id 177 178

Board will not take official notice of charter rates for private vessels existing
after close of hearing since the charter market is subject to fluctuation and
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the fact or extent of a rise or fall in rates is a matter of proof and beyond the

scope of official notice 1d 178

Inadequacy of service
a In general

Application for bareboat charter approved by the Board where port conges
tion had seriously disrupted applicant s sailing schedule the withdrawal from
the service of a competitor s vessel was apparently the result of scheduling
difficulties the applicant had been forced to refuse cargo both outbound and

inbound and other lines operating in the trade were running full Farrell

Lines Inc 26

Application for bareboat charter approved in part by the Board where appli
cant was forced to decline cargo and United States flag service was inadequate
Application was disapproved for that portion of the route New York to Japan
and the Philippines where cargo declinations were insubstantial and may have
been for seasons other than lack of space and other service was available

American President Lines Ltd 36

Service was notadequately served where animals to be transported to Mediter

ranean ports originated in all parts of the United States many were assembled
in centralized points ready for transportation by rail to export yards upon
assurance that a vessel was available if applicant should not be able to charter

the government vessel under consideration an animal carrier there would be

no accommodations for the cargo for the 4 to 6 month period involved and the

cost of outfitting another vessel for the 4 to 6 month period would be prohibitive
Isbrandtsen Co Inc 151 152

1953 military and commercial movements to Alaska and the commercial move

ment in the BritishColumbia trade and the northbound Pacific coastwise trade

of Coastwise will be at least as large as during the 1952 season during which
Coastwise operated the three Libertys herein applied for in addition to its

presently operated fleet Therefore the Alaska and British Columbia segments
and the northbound Pacific coastwise segment of the service of Coastwise will

not be adequately served without the use therein of the vessels applied for or

equivalent tonnage There is also inadequacy of service in the southbound
Pacific coastwise segment of the service insofar as the privately operated
vessels of Coastwise and Olympic Griffiths are unable to carryall cargo

offerings Coastwise Line 211 213

Where applicant seeks charter of government vessel for use in the Columbia
River service so as to return for use in the Alaska service another applicant
owned vessel which had been taken from its usual service in Alaska as a stop
gap measure because of the sale of a vessel employed in the Columbia River

service and where the government vessel sought to be chartered is not fitted

with special equipment necessary to operate in the Alaska service while the

vessel to be replaced is so equipped it is only the Columbia service which would
be affected by the application and it is only in that service that inadequacy of
service must be shown under P L 591 Coastwise Line 57 599

Inadequacy of service is shown where only one vessel is operated on the route
to be served the service requires regularity of service to coincide with specific
needs of shippers of lumber and paper the vessel in operation was not in a posi
tion to carry lumber regularly without the aid of another vessel and forecasts
for the service indicated increased future traffic Id 600

Inadequacy of service to meet an emergency due to the COllapse of a dock
and accumulation of iron ore on port facilities will be found under P L 591
where no other liners in the trade indicated an availability of space for early I
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loading or of sufficient space to accommodate the quantity involved The deter

mination of tbe Board must be made on tbe basis of present availability of liner

space wbetber or not tbe emergency and tbe inadequacy of service migbt bave

been avoided by applicant s opportunity to insure movement of a preponderant
volume of tbe cargo prior to tbe emergency Pacific Far East Line Inc 785

795

b Intercoastal trade

Tbere two government owned vessels were chartered to Alaska Steam in the
summer of 1951 primarily to meet an abnormal movement of military cargo

wbich was expected to continue for an indefinite period and tbe need vas not

still continuing but tbe vessels were laid up due to lack of sufficient cargo offer

ings the Alaska trade is adequately served without tbe two vessels Thus tbe

statutory finding that the service of Alaska Steam is not adequately served

without tbe two vessels cannot be made Annual Review of Bareboat Charters

of War Built Vessels 1952 133 134
Present passenger service between California and Hawaii is inadequate to

meet the needs and demands of tourists of moderate income Hawaiian S S

Co Ltd 574 578

Present cargo service between San Francisco and Honolulu is inadequate to

meet tbe need for a faster service as proposed by applicant represented as being
an express or expedited service wbicb would substantially reduce elapsed
time between delivery dockside for sbipment and delivery to consignee Id

579

Notice and hearing
While an affidavit submitted with a petition for reconsideration may be inad

missible as filed too late tbe facts set forth tberein were introduced at tbe rebear

ing and since the affidavit therefore was not relied on the objection based on

lateness of filing of tbe affidavit is moot Annual Review of Bareboat Cbarters

of War Built Vessels 1952 139 141

In vie of tbe Board s autbority to correct record by receiving additional

evidence under Rule 201231 and of the sbortness of time before tbe bertb must

be filled for proposed voyage using chartered government owned vessel a new

proceeding under Public Law 591 is not only unnecessary for continuance of

tbe charter denied originally forone voyage butwould prevent tbe maintenance

of an adequate serviceon the route ld 142

Steamship company whicb filed no exception and raised no objection to

examiner s report recommending extension of cbarter of government owned

vessel is not prejudiced by action of the Board in granting extension after

rehearing of decision denying such extension thougb tbe vessel migbt compete
to a limited degree with the company s intercoastal vessels but tbe extension

of tbe cbartered government owned vessel was for service on trade route in

foreign commerce of the United States on one voyage ld 142

Whether a petition for reconsideration under Rule 201 231 sbould be granted
in a particular case is a matter of tbe Board s best judgment as is tbe extent

of such reconsideration and the issues to be reconsidered Limitation of a

rehearing upon petition for reconsideration to the single issue of availability of

suitable privately owned vessels upon which the Board s earlier decision bad

turned and which was the sole reason assigned for reaching a conclusion cliffer
ent from that recommended by tbe examiner is not l rejudicial to anotber party
to tbe proceeding wbose position had allegedly changed as a result of the earlier
decision denying it an extension of cbarter for government owned vessels ld
142

I
III
I
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Vi d in the public interest

1111Since Trade Route No 15A is an essential trade route and applicant for
charter of vessels for use on the route carries large quantities of cargo essen I

tial to the defense effort of the United States to the economy and development
of the areas served in South and East Africa the service is in the public interest
Farrell Lines Inc 26

Service under consideration was in the public interest where the vessel to be
chartered was urgently needed to transport livestock to Mediterranean ports

li

I
for a period of about 4 to 6 months and the animals were urgently needed for
the spring plowing and planting of crops by new settlers in Israel Isbt andtsen
Co Inc 151

Applicants southbound and northbound Pacific coastwise British COlumbia
Alaska service is still in the public service for reasons set forth in 3 F M B
515 545 Coastwise Line 211 212

Although a service in which a single commodity of a single shipper is shipped
from one port to substantially one port is not necessarily in the public interest

exceptional circumstances are shown that justify such a finding under P L 591
for proposed service to move large quantities of iron ore from the port of Stock
ton Calif to Japan where such service is vital to prevent further injury to
facilities of that port seriously damaged by 20 000 tons of iron ore slipping into

the channel and carrying away 300 feet of a dock It is the duty of the Board

to alleviate this grave danger to the facilities of the port wherever responsibil
ity for the existence of the damages may lie Pacific Far East Line Inc 785
794 795

b Foreign trade

Service in applicant s Round theWorld service Line B is in the public in
terest American President Lines Ltd 36

Service on essential Trade Route 29 between California and Japan is in the

public interest inview of the importance of that service to the foreign commerce

of the United States and to Japan Pacific Far East Line Inc 785 794
c Intercoastal trade

Service between San Francisco and Honolulu is required in the public inter
est Hawaiian S S Co Ltd 574 578

Unavailability of privately owned vessels
Privately owned vessels found not available for charter on reasonable condi

tions and at reasonable rates Farrell Lines Inc 26 28 American Presi
dent Lines Ltd 36 39

Vhere privately owned vessels are available at substaptially the same rate
as the reasonable bareboat rate for government owned vessels for as short a

time as 8 months or at equivalent time charter rates for the period required
for a round intercoastal voyage private charter rates and conditions are rea

sonable The absence of a 15 day mutual cancellation clause does not render
the private charters unreasonable inasmuch as this clause was i ncluded in gov
ernment charters primarily to protect the public interest and to permit protec
tion of privately owned vessels against competition from government chartered
vessels and is not a usual term in private charters Annual Review of Bare
boat Charters of YVar Built Vessels 1952 26 130

Board was unable to find that privately owned vessels were not available for
charter on reasonable conditions and at reasonable rates where suitable pri
vately owned vessels were offered forcharter to an operator by a competitor to
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replace government owned vessels and the competition appeared to be remote

and the rates were notclaimed to beunreasonable Id 131

Privately owned U S flag vessels are not available for charter from private

operators on reasonable conditions and at reasonable rates where the additional
vessels are needed for a 6 month period only and only one privately owned ves

sel was offered to applicant for a period of less than one year and that one

was for 9 months at 12 500 per month and lacked the heavy lift gear needed for

the proposed service and while the operation would have supported a monthly
charter rate of 12 500 in 1952 after allowing for cost of installing needed

special equipment monthly wage costs had increased by over 3 000 per vessel

and applicant had no general rate increase for over 2 years Coastwise Line 211

214

Privately owned American flag vessels found not available for charter by

private operators on reasonable conditions and at reasonable rates for use in

servic e between California and Hawaii Hawaiian S S Co Ltd 574 579

Privately owned American flag vessels are not available for charter at rea

sonable rates for use in a service and the requirement of unavailability under

Public Law 591 is satisfied where the only suitable vessel available was offered

at a monthly rate including positioning the vessel for operation in the service

of 11 900 while the sum available for charter taking into consideration over

head expenses would be about 7 000 per month Coastwise Line 597 601
Vhere private vessels for charter for use in a service under P L 591 are

not available because of the time and expense involved to position the vessels

for delivery a finding of unavailability will be made notwithstanding the fact

that applicant failed to offer break even charter rates to private operators and

that circumstances tend to show that applicant relied completely on procure
ment of government owned vessels for carriage of merchandise in question
Pacific Far East Line Inc 785 795 796

CHARTERS See Charter of War Built Vessels

CITIZENSHIP ISee Forwarders and Fonvarding

CLASSIFICATIONS

The phrase knowingly and willfully in section 16 means purposely or obsti

nately or is designed to describe a carrier who intentionally disregards the

statute or is plainly indifferent to its requirements A persistent failure to

inform or even to attempt to inform himself by means of normal business re

sources might mean that a shipper or forwarder was knowingly and willfully
in violation of the Act Diligent inquiry must be exercised by shippers and

by forwarders in order to measure up to the standards set by the Act Indif

ference on the part of such persons is tantamount to outright a nd active vio

lation Misclassification of Tissue Paper as Newsprint Paper 483 486

Where the shil per conceded that it knowingly and willfully misclassified

a shipment to obtain transportation by water at less than the rate as charged
which would otherwise be apI licable this constitutes a violation of section 16 of

the ShiVl ing Act of 1916

A freight forwarder is not required to be an expert on the uses to whiCh

cargo he is handling may be put Where a forwarder misclassified tissue paper

as newsprint paper and upon learning that there might be some question
received oral and written assurance from the shipper that the cargo was prop

erly classified although the cartons containing the cargo were marked napkin
tissue the forwarder did not violate section 16 ld 486 487
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COMMON CARRIERS See also Findings in Former Cases Free Time Juris

diction Terminal Facilities

Who is common carrier
The term common carrier is not defined in the Shipping Act but the

legislative history indicates that the person to be regulated is the common

carrier at common law The essential characteristics of the common carrier

at common law are that he holds himself out to the world as such that he

undertakes generally to carry goods for hire and that his public profession
of his employment be such that if he refuse without some just ground to

carry goods for anyone for a reasonably and customary price he will be liable

to an action Consolo v Grace Line Inc 293 300

A carrier operating combination vessels and freighters generally as common

carrier may not be deemed a contract carrier as to a particular commodity
bananas carried on the same common carrier vessel on the same voyage

Consequently such carrier is subject to the provisions of the Shipping Act

and to the jurisdiction of the Board with regard to such commodity Id 300
The distinctions between common carriers and private carriers set out in

judicial decisions relating to common carrier liability for loss or damage to cargo

are applicable to regulatory proceedings under the Shipping Act Congress
in adopting the common law definition of common carriers for use in the Act

adopted that definition from the cases that then existed and the judicial defini

tion of the term common carrier is the one which the Board is required to

observe Id 302

Respondent is a common carrier in its carriage of empty trailers empty

propane tanks and general cargo and must file a tariff in accordance with

section 2 of the Intercoastal Shipping Act of 1933 though the vessel involved

carried primarily respondent s own cement Ponce Cement Corp Rates and

Opera tions 603 607

Duties of common carrier
Contention that discrimination does not exist because vessel carried no

bananas to the United States except under special contract is not valid Dis

crimination arises because of the acceptance of cargo from one shipper and

exclusion of cargo from another The common carrier s duty to treat all

shippers alike was violated Consolo v Grace Line Inc 293 303
After positive statements by carrier that it would provide no space the

tendering of bananas by complainant would have been a futile and idle act

and was legally unnecessary to establish violation of the carrier s common

carrier duty ld 303

If more goods bananas requiring special storage for which space is at a

premium are tendered for transportation than a common carrier s facilities can

accommodate the carrier may not satisfy one shipper in full thereby dis

qualifying itself from meeting the demands of others but must apportion its

facilities ratably among all Shippers desiring them ld 303
On the basis of facts adduced in the record contracts under which present

banana shippers have been favored by respondent constitute unjust discrimina

tion in violation of section 14 4 and 16 of the Act Respondent must cancel

private contracts for the carriage of bananas from Ecuador to the United Stltes

and prorate available space under forward booking arrangements reasonable for

the banana trade These arrangements must be on terms of equality as to

rates and conditions and may be made for periods not exceeding six months in

advance which is the limit of reasonableness ld 304
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Under the Shipping Act of 1916 the Board s power of regulation extends

only to common carriers by water as the term is understood at common law

except as to ferry boats on regular routes and ocean tramps which might bp

common carriers but are excluded from regulation A carrier which clearly
does not offer common carrier service in the trades involved does not and is

not required to become a common carrier in those trades because it offers to

carry general cargo for all persons indifferently on other routes or in other

trades The common carrier status attaches to the carrier only for such trade

or route as to which it holds itself out to carry for all persons indifferently
Galveston Chamber of Commerce v Saguenay Terminals Ltd 375 377 378

COMPLAINTS See also Practice and Procedure Practices Subsidies Operat
ing Differential

Rules 5 0 providing that motions to dismiss or otherwise terminate the

proceeding shall be addressed to the Board does not mean that the

Board has inherent power to proceed summarily to award reparation for vio

lations of the ShiPVing Act before hearing is complete Rule 5 0 in full

context does not create a type or types of relief but describes procedural
requirements to which motions must conform Furthermore methods of ter

minating proceedings other than by motion to dismiss are provided by Rules

6 a and 6 c and require consent of the parties lsbrandtsen Co Inc v

States Marine Corp of Delmvare 511 513

A person filing a complaint under section 16 of the Shipping Act of 1916 does

nothave to be a person injured by the practice or practices alleged therein This

point has been completely settled by prior decision and section 22 of the Act

Anglo Canadian Shipping Co Ltd v Mitsui S S Co Ltd 535 53n

Complaint by conference against carrier quoting differentially lower rates

and paying higher brokerage does not state a cause of action under section 17

While a complaint need not be filed by an injured party it must allege facts

amounting to discrimination against or prejudice to a person whom the statute

in terms purports to protect ld 542 543

CONSTRUCTION COSTS See Subsidies Construction Differential

CONSTRUCTION DIFFERENTIAL SUBSIDIES See Subsidies Construction

Differential

CONTRACT CARRIERS See Common Carriers

CONTRACT RATES See also Agreements under Section 15

In general
A dual rate system may be valid under some circumstances and with some

percentage differential as implied by the Supreme Court in Swayne Hoyt
Ltd 1 U S 300 U S 297 Contract RatesNorth Atlantic Continental Freight
Conference 355 370

The Board s predecessors have been of the view that while charging of

different rates for similar cargoes identically de tined is prima facie discrimi

natory a difference in rates may be justifierl where made necessary by com

petitive conditions existing in the trade in which the carriers are engaged
Neither the courts nor the Board s predecessors have held the dual rate sys

tem illegal per se They have refused to find that a the system is necessarily

retaliatory within the meaning of section 14 3 b assuming retaliation

any discrilllillation is forbidden by section 14 3 c the words unjustly dis

criminatory as employed in section 15 are words of art forbidding any dis
crimination and therefore prohibt Board approval of dual rate systems under
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section 15 or d that thewords unjustly discriminatory in section 17 and or
undue or unreasonable preference or advantage in section 16 prohibit any

difference in ocean transportation charges not based on cost or value of service
and therefore preclude approval of dual rate systems under section 15 Con
tract Rates Japan Atlantic Gulf Freight Conference 706 728 729

Of particular persuasion to the conclusion that the dual rate system is not
illegal per se is a remark of the Supreme Court in Swayne Hoyt v United

States 300 U S 297 stating that the Alexander Committee did notcondemn the
dual ratesystem ld 729

Decisions under section 2 of the Interstate Commerce Act making dual rate
systems unlawful are notpersuasive as to ocean transportation Section 2 has

no counterpart in the Shipping Act Id 731 732

No power was granted to the Board to fix rates in foreign commerce Un
like domestic transportation where a certificate of convenience and necessity
must be obtained by a new carrier prior to entry into a service ocean carriers

are entirely free to enter any field of competition These peculiar differences
between domestic and foreign transportation render inapplicable certain prin
ciples enunciated under the Interstate Commerce Act in connection with domestic

transportation which might otherwise bear on the legality of dual rate con

tracts considered as volume discounts particularly where concerned with

problems relating to one mode of transportation only ld 734

The dual rate system is not necessarily unlawful under section 14 3 Charg
ing of a higher rate to a shipper who voluntarily declines to give his exclusive

patronage is not a retaliation Id 734

The dual rate system is in itself lawful and does not require disapproval
unless in a particular case the system would be unjustly discriminatory and
unfair as between carriers shippers exporters importers or ports or between

exporters from the United States and their foreign competitors would operate
to the detriment of our commerce or would be in iolation of the Act Id 736

There is no need for contract rates on reefer cargo since ve sels of noncon

ference carrier are not equipped with refrigerated space and are thus not

competitive with conference vessels for reefer cargo Id 738

Dual rate system is consistent with the purpose of the Act The spread be
tween contract and noncontract rates based in part on the percentage by which

nonconference carrier most frequently underquotes conference tariff rates will

reasonably enable the conference to meet the nonconference carrier s competi
tion without as in the method of uniform conference rate reduction preferred
by the nonconference carrier eliminating a single American carrier from the
trade ld 739

Conference may not incorporate in its dual rate contract rules regulations
terms and conditions in the conference tariff which have not been submitted
to the Board Incorporation is forbidden of any such provision which without

Board approval may operate directly or indirectly to change the amount of
the spread or lllay impose on contract shippers additional requirements not
imposed onnoncontract shippers leI 740 741

Approval of a dual rate system in Japan Atlantic trade does not require ap
proval of such a system in Japan Pacific trade because of the close relationship
between the trades Approval of a particular system depends on the facts
adduced as to conditions in that partiCUlar trade Conditions in the Japan
Atlantic trade cannot be determinative of the issues in this case Contract
Rates Trans Pacific Freight Conference of Japan 744 761
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IAuthority to effectuate dual rate system
Question of authority of Board to require conference to withhold putting dual

rate system into effect pending an opportunity to investigate it is not moot On

the contrary it is ancillary to the investigation Approval heretofore given
to basic conference agreement implies permission to institute dual rate system

but such authority is clearly limited to permission for a lawful system only

Doubts as to spread of differential or discrimination as between shippers should

be resolved before system goes into effect A practical test of the system will

not aid the Board in determining whether the spread is arbitrary or whether

it is unjustly discriminatory as between shippers Furthermore the Board is

not limited to proceeding under section 21 if authority under other sections of

the Act is found more appropriate Contract Rates North Atlantic Continental

Freight Conference 8 102 103

Argument that irreparable damage would be caused to conference members by
order of Board requiring deferment of effective date of proposed dual rate sys

tem is completely answered by shipper s contract providing in event of gov

ernmental regulation or interference for cancellation at the option of the

carrier and for holding the carrier free from liability for any loss or damage

thereby ca used Id 103
Permission to initiate a dual rate system will be denied where there is no

showing of the existence of a competitive need in the trade for the dual rate

system to meet nonconference competition in that 1 it is estimated that no

additional revenue would be realized in carrying all the cargo in the trade at

9lh discount rather than 90 of it without discount 2 the possibility
of a rate war would remain whether or not an independent carrier is eliminated

as a competitor 3 there are no sufficient reasons to justify the prima facie

discrimination against shippers inherent in a dual rate system Contract

Rates Trans Pacific Freight Conference of Japan 744 759 760

Coercion of shippers
The inducement to a shipper under an exclusive patronage agreement becomes

coercive if it unduly forces his original choice or places unreasonable restric

tions upon his subsequent freedom to choose any carrier he may later prefer
A nonconference offer of rate 10 below a conference rate is an inducement

which may compel but does not coerce similarly a conference rate with a

10 differential for 6 months of exclusive patronage is an inducement but if

the period is not too long or the differential too high it is an inducement only
and not a coercion Contract Rates North Atlantic Continental l reight Con

ference 355 372

Where a shipper may use nonconference as well as conference carriers and

ship part of his exports at about 1000 below and part at about 10 above

the conference contract rate or use only conference carriers and ship all his

exports at the intermediate contract rate he has reasonable freedom of choice

and is coerced neither for nor against making contracts with the conference

which tie him to it for a 6month period Id 373

Dual rate system would not be coercive of those shippers who require more

frequent service than fortnightly sailings offered by Isbrandtsen in vie v of

Isbrandtsen s announcement of a proposed substantial increase in frequency of

service Contract Rates Japan Atlantic Gulf Freight Conference 706 738
Fact that nonconference carrier s vessels in the trade discharge only at U S

North Atlantic ports and do not also call at U S Gulf ports is notof itself overly
coercive of and unfair to those shippers who require service to both oasts

688 650 0 63 57
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Such shippers could reduce costs in the absence of preponderantly greater
volume to North Atlantic ports by shipping via the nonconference carrier to

North Atlantic ports and via conference vessels at noncontract rates to Gulf

ports Nonsigning shippers would suffer a competitive disadvantage on Gulf
shipments but contract shippers would be at a greater disadvantage on North

Atlantic shipments as compared with nonsigning shippers who enjoy the cus

tomary lower rates of the independent carrier The preponderant volume of

cargo in the conference trade moves to North Atlantic ports 1d 738

Damages for breach of contract

Failure to specify the amount of damages in case carrier fails to provide ade

quate service under dual rate contract is nothing more than recognition by the

parties that damages may be readily ascertained in the event of conference

breach on submission of the matter to arbitration Contract Rates 1apanl
Atlantic Gulf Freight Conference 706 741

The Board has no basis for finding that a 50 percent payment of the amount

of freight which the shipper would have paid if a given shipment had moved

by conference vessel rather than nonconference vessel would be a penalty rather

than an assessment of liquidated damages since the Board has not been suffi

ciently apprised of the relationship between dead freight and tariff rates 1d

741

Discrimination
Dual rate contracts are highly analogous to volume discounts although a

shipper does not promise to ship a specific amount of cargo conference lines

are assured of a basic core of cargo The volume discount nature of the con

tracts is free from the discrimination in volume contracts contemplated in sec

tion 14 Fourth since the identical discount is available to all shippers Itwas

this type of contract which the Shipping Board in Eden Mining took pains to

distinguish in condemning a particular dual rate system Contract Rates

JapanlAtlantic Gulf Freight Conference 706 733

The lawfulness or unlawfulness of a particular dual rate system depends
directly on the facts adduced ina hearing on the merits and is judged by stand
ards announced by the Supreme Court in Swayne Hoyt v United States
which require consideration of the relsonableness of the prima facie discrimina
tion against shippers inherent in dual rate systems in the light of the necessity
for that discrimination in order to effectuate the Congressional plan for shipping
in the foreign commerce of the United States 1d 735

F o b fa s etc shipments
Feature of dual rate system that permits receiver under f o b f a s shipment

to obtain contract rates as long as he patronizes exclusively conference vessels

is objectionable because such a receiver obtains the benefits of contract rates

without signing a shipper contract whereas all other nonsigners are charged
the full noncontract rates F o b receiver should receive contract rates only
if he is a contract signatory Contract Rates JapanlAtlantic Gulf Freight
Conference 706 740

Dual rate contract should indicate that the person indicated as shipper in the

ocean bill of lading shall be deemed to be the shipper regardless of whether the

sales are c Lf c f f o b or fa s However this is not intended to preclude
shipment by an exporter as agent for the buyer where theexporter only renders

assistance at the buyer s request and expense in obtaining the documents re

quired forpurposes of exportation Id 740
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Monopoly
Dual rate system proposed will not result in detriment to commerce of the

United States The system will decrease the probability of rate wars and will

benefit shippers by tending to insure a greater measure of stability of rates

Continued participation of independent in the trade as well as existence of

strong shipper organizations stand as strong deterrents against exorbitant

freight rates and other objectionable monopolistic practices Contract Rates

Japan Atlantic Gulf Freight Conference 706 739

Monopoly by a conference of a trade is not in itself objectionable However

a monopoly that would be created as a result of the institution of a dual rate

system is not permissible unless the potential disadvantages of the monopoly
and the prima facie discrimination against shippers inherent in the use of dual

rates are outweighed by the need for such a system and the benefit to shippers
and the trade to be derived from the system To hold that a dual rate system
may never be instituted where its use would result in monopoly would defeat

the congressional purpose in passing the Act and in exempting agreements
among carriers from the overation of the antitrust laws Under such view a

conference could not use dual rates in protection against severe rate cutting
competition where an independent might be eliminated from the tade even

though denial of permission to use dual rates would inevitably result in elimina

tion of one or more conference members from the trade Contract Rates Trans
Pacific Freight Conference of Japan 744 763

Rate differential
The question whether a differential between contract and noncontract rates

of conferenc carriers is unjustly discriminatory does notdepend upon statistical

analyses forecasting the transportation effect of the differential on carryings
of the carriers involved or upon the fact that there is no difference in cost or

value of the service rendered with or without a contract Statistical forecasts

are notdependable and in any event would throw little additional light on the

overall effect of the differential upon the commerce of the United States as a

whole Contract Rates North Atlantic Continental Freight Conference 355

369

In determining whether a differential between contract and noncontract rates

of conference carriers is unjustly discriminatory the Board will be guided by
the Supreme Court which pointed out that whether discrimination in rates was

unreasonable was a matter peculiarly within the judgment of the agency charged
with responsibility and the agency must determine whether the advantages out

weigh the disadvantages after considering all facts affecting the traffic The

Court had in mind the advantages or disadYantag fi to the publ c economy as a

whole and notto any separate element thereof ld 369 370

The differential of a dual rate system while it may appear to be prima facie

discriminatory is not unjustly discriminatory unless it violates the standards

of section 15 of the Shipping Act of 1916 Le unless it is unfair as between car

riers or unfair as between shippers or other groups or unless it operates to the

detriment of the commerce of the United States or unless it is inviolation of the

Act Id 370 371

In the final analysis the question of fairness or unfairness of a dual rate

system differential to carriers shippers or other class of persons must be

weighed in the light of all the circumstances and with a view to determining
whether the differential proposed is beneficial or detrimental to the commerce
of the United States and to our economy as a whole Id 371

II
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The validity of a proposed dual rate system differential cannot depend upon 11

1the mere declarations of its proponents that they had in mind the public interest

as well as their own that rates should be fair and reasonable nonretaIiatory
and noncoercive and not unjustly discriminatory and that the system should

take into consideration advantages to shippers and carriers in order to promote
stabilization of rates in contrast with destructive rate cutting detrimental to

trade and commerce Id 371 372

When related to a dual rate contract effective for not more than six months

a differential generally comparable to the percentage by which substantial and

effective nonconference competitors are under quoting conference rates does

not amount to coercion on shippers and is not unjustly discriminatory or unfair

between shippers rd 372
A proposed conference contract rate differential of 1000 is not unjustly

discriminatory or unfair between carriers where nonconference carriers may
be admitted to membership in the conference the nonconference lines have been

attracting increasing cargoes by offering lower rates and the differential is

not so high as to take away from the shipper a reasonable choice between the

carriers and hence not so high as to impair unreasonably the ability of non

conference carriers to continue successfully in business Id 374

Differential of 1000 between contract and noncontract rates proposed by con

ference for a dual rate exclusive patronage system is not arbitrary or unreason

able nor unjustly discriminatory and is not in violation of the Shipping Act of

1916 where the differential was adopted after due deliberation and considera

tion of relevant factors and cannot be said to have been determined arbitrarily
or to be based on unreasoned conduct Any disadvantages of the differential

are outweighed by advantages which tend to promote and strengthen the

commerce of the United States Id 374

Generally 9 percent spread between contract and noncontract rates is

reasonable with minor exceptions The spread is large enough to furnish pro
tection to conference lines against inducements offered by Isbrandtsen and small

enough to enable Isbrandtsen to remain competitive with the conference
ISbrandtsen s probable reduced carryings will still represent an equitable share

of the trade Increased share of cargo which will be received by conference

lines will more than offset any loss of revenue attributable to the discount and

will result in reducing fixed unit transportation cost This may result in benefit
to both contract and noncontract shippers by enabling conference lines to reduce

freight rates to all shippers Contract Rates Japan Atlantic Gulf Freight
Conference 706 737

Stability of rates

Agreement by conference carriers not to increase rates for6 months is on the

record in the interest of the commerce of the United States as it promotes
forward trading and is a stabilizing influence on rates and services A cor

responding restriction on the shipper under an exclusive patronage contract does

not hold him too long nor is it coercive The carrier s guarantee against
increased rates depends upon assurance that during the guarantee period he

will receive a dependable volume of traffic Contract Rates North Atlantic

Continental Freight Conference 355 372 373
Dual rate system by creating a basic core of cargo on which the conference

can rely will eliminate the pressure on conference lines to reduce rates to meet

Isbrandtsen s lower rate competition and will thereby create greater stability
of rates and service facilitate forward trading by shippers and decrease the
threat of rate wars Id 737
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IStability of rates means a level of rates which remains unchanged for

periods of approximately six months Contract Rates Trans Pacific Freight
Conference of Japan 744 761

Stability of Trade

Inauguration of dual rate system is a necessary competitive measure to offset

the effect of nonconference competition in the trade Non Japanese conference
carriers participation in total traffic has been reduced to 25 percent because of

severe rate cutting competition of Isbrandtsen and because of resumed operations
of Japanese carriers Contract RatesJapan Atlantic Gulf Freight Confer

ence 706 736

While a dual rate system would probably result in an increase in average

carryings per sailing such increase even assuming theelimination of Isbrandtsen

as a competitor would be insignificant Institution of the system would result

in injury to Isbrandtsen without appreciable benefit to the conference since
the overtonnaging problem would not be relieved With overtonnaging re

maining no greater stability would be experienced under dual rates than under
a closed single scale of rates Dual rate system is thus not necessary to meet
Isbrandtsen competition Contract RatesTrans Pacific Freight Conference
of Japan 744 759

Stability of the trade refers to conditions whereunder reasonably constant
volumes of cargo move under reasonably constant rates with reasonably pro
portionate allocation of cargoes to individual lines Id 761 762

DAMAGES ISee Contract Rates

DEMURRAGE See also Free Time

Where the record failed to disclose that a difference in demurrage charges
between truck and rail cargo caused injury to one or undue advantage to the
other because of lack of competition between the cargoes the mere existence
of a different demurrage rate does not constitute undue prejudice within the

meaning section 16 of the Shipping Act of 1916 Pennsylvania Motor Truck
Assn v Philadelphia Piers Inc 192 197

Demurrage charges on outbound cargo consequent to delays on piers caused

by lateness of a ship s arrival or ship owner s miscalculation in ordering cargo
onto piers too soon should not be for the account of the owner of the cargo
and the assessment of such demurrage against shippers is an unreasonable

practice in violation of section 17 of the Shipping Act of 1916 when the shippers
deliver cargo to the pier incompliance with the carrier s instructions Id 198

DETRIMENT TO COMMERCE OF THE UNITED STATES See Agreements
under Section 15 Contract Rates Port Equalization

DEVICES TO DEFEAT APPLICABLE RATES See Rebates

DIFFERENTIALS See also Contract Rates Evidence Findings in Former

Cases

Where the evidence shows that the small participation of a port in a trade

resulted from congestion on the piers free time limitation difficulty of truck

movement and other conditions unrelated to a port differential charge the

Board can make no finding that the port has suffered injury due to the differen

tial and the complaint of violations of sections 16 and 17 of the Shipping Act

of 1916 must fail Port of New York Authority v Ab Svenska Amerika Linien
202 207

A rate differential against a port may not be justified for the sole reason that
the cost of operation at that port is greater than at another competing port
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Other elements such as volume of traffic competition distance advantages of

location character of traffic and frequency of service are to be considered Id

209

DISCRIMINATION See Agreements under Section 15 Common Carriers

Complaints Contract Rates Findings in Former Cases i Intercoastal Sbip
ping Act 1933 Port Equalization Ports Preference and Prejudice Re

taliation Subsidies Operating Differential

DISMISSAL OF COMPLAINTS ISee Complaints

DUAL COMMON AND CONTRACT CARRIERS See Common Carriers

DUAL RATE SYSTEM See Contract Rates

ESSENTIAL TRADE ROUTES

A determination that a route is of essential importance to the promotion of
the foreign commerce of the United States will be affirmed where it is found

that it was a long established route providing the most economical means for

trade between eastern United States and Pacific coast ports of South America

both cargo and passenger movements were substantial and the commodities

carried were of considerable strategic and commercial importance Review of
Grace Line Subsidy Route 2 40 43 44

Trade Route 29 is of essential importance to the promotion of the foreign
commerce of the United States Both the cargo and passenger movements on

the route are and have been substantial Thus the operation of combination

vessels on the route is and has been since January 1 1 947 necessary to promote
the foreign commerce of the United States American President Lines Ltd

Subsidy Route 29 51 57

Cargo a nd passenger movements on Trade Route 20 have been substantial

from January 1 1947 to the present Outbound commodities on Mississippi s

combination vessels included drugs and medicines prepared foods fresh fruits

automobiles etc Inbound freight movement included many South American

products such as coffee The essentiality of the passenger service is evidenced

by the large number of passengers transported during the periOd under review

Consequently the Board has no difficulty in finding that the operation of Mis

sissippi s combination vessels on Trade Route 20Js and since January 1 1947
has been necessary to promote the foreign colllmetce of the United States Re

view of Mississippi Shipping Co Subsidy Route 20 68 71

EQUALIZATION See Absorptions Port Equalization

EVIDENCE See also Practice and Procedure Rebates

An order with respect to alleged violations of sections 16 and 17 of the Ship
ping Act of 1916 cannot be premised upon the testimony of an American sales

agent that foreign Shippers divert cargo from one port to another port because

of port differential charges While testimony of such an agent as to acts re

ported to him by his own principal in a foreign country is probative although
hearsay his testimony as to rumors of what other foreign shippers nothis prin
cipal normally would or would not do comes within the realm of hearsay on

hearsay and is mere uncorroborated hearsay or rumor and does not constitute

substantial evidence Port of New York Authority v Aib Svenska Amerika

Linien 202 208
Remote hearsay evidence of one witness that Newark differential causes some

unidentified Swedisb pulp producer to divert pulp cargoes from Newark is not
reliable probative and substantial evidence of the type upon which the Board

I
I
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can premise an order In absence of any other evidenae on which the Board
could find that the Newark differential was the proxilllaJte cause of injury to

that port Newark s case under sections 16 and 17 must fail Id 208 209

Where direct evidence tending to show willful rebating by a carrier in vio

lation of section 16 Second is scanty in that it merely Shows one cancellation

and two unsuccessful solicitation efforts I1 n three shipments of which two sub

sequently moved via the respondent carrier and one via another carrier hear

say evidence of conversation with third parties has no weight especially where

it is contradicted by other hearsay evidence inthe form ofi denials by such third

parties Practices of Fabre Line and Gulf Mediterranean Conference 611 638

Hearsay evidence of willful rebating is insufficient to support a finding of

violation of section 16 Second where far from furnish ng support to or cor

roboration of substantial evidence regularly adduced the hearsay evidence

itself constitutes the entire proof Id 639

EXCLUSIVE PATRONAGE CONTRACTS iSee Contract Rates

FERRY BOATS See Common Carriers

FINDINGS IN FORMER CASES See also Agreements under Section 15 Con

tract Rates Port Equalization

l he Commission s decision in Agreements and Practices Re Brokerage 3 USMC
170 that all prohibitions against the payment of brokerage were to be removed

from conference agreements and rules was accompanied by its statement that

any limitation below 114 percent of the freight involved which is the amount

generally paid by carriers in the various trades over a period of years would

circumvent our finding and result in the detriplent condemned The quoted
requirement although prefaced by the words we believe was an explanation
and amplification of the prohibition and was an integral part of the prohibition
This is borne out by the decision in Atlantic Gulf West Coast etc v United

States 94 F Supp 138 Joint Committee of Foreign Freight Forwarders

Assn v Pacific Westbound Conference 166 169 170

Permission granted to carriers not to pay brokerage or to pay less than 114
percent is given only to individual carriers acting individually so that confer

ence carriers Illay not do so acting collectively or as a group That part of

the language in Agreements and Practices Re Brokerage 3 USMC 170 which

permits carriers acting under a conference agreement to establish rules prevent
ing the payment of brokerage is limited to cases and circumstances where the pay

ment of brokerage would violate the Act and similarly the permission to place
limitations upon the amounts of brokerage to be charged is subject to the funda

mental ruling of that case that the brokerage as limited must not be less than

114 percent Id 171

In Intercoastal Rates of Nelson S S Co 1 U S S BB 326 the Secretary of

Commerce disamlroved a carrier s proposed tariff differentially lower than the

tariffs of its competitors and condemned the practice without finding a viola

tion of 1916 Act In section 19 Investigation 1935 1 U S S BB 470 no violation

of section 16 or 17 was found although the practice of openly or secretly quot
ing rates by differentially lower amount or percentage was condemned as unfair

Neither Rates Charges and Practices of Yamashita and O S K 2 U S M C 14

or Cargo to Adriatic Black Sea and Levant Ports 2 U S M C 342 held the prac
tice of rate making by an amount or percentage differentially lower than the

rates of competitors to be in violation of sections 16 or 17 of the Act although
the practice was considered to be harmful and contrary to the purposes of the
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Act Only in Intercoastal Investigation 1935 1 V S S B B 400 was the practice II
I

found to violate section 16 and 18 of the Act Anglo Canadian Shipping 00

Ltd v Mitsui S S 00 Ltd 535 538 539

Although the interests of sound statutory interpretation dictate that the
I

Board follow the principles enunciated by its predecessors the Board must differ
i

with the report in Intercoastal Investigation 1935 1 V S B B 400 Insofar as

that report interprets rate cutting by fixed and lower differential to be a viola

tion per se of section 16 it is in conflict with other well established principles
of the Board and its predecessors If the section applies to a preference given

by a carrier in favor of itself as against a competitor then the section must

apply to relationships between a carrier and one shipper This possibility is

expressly excluded by many prior decisions In the light of Huber Mfg 00

4 F l1B 343 and Eden Mining 00 1 U S S B 41 the Board must disagree with

the interpretation of section 16 implicity expressed in Intercoastal Investigation
1935 Id 539 540

Combined contract and common carriage was condemned in Consolo v Grace

Line Inc 4 F M B 293 upon a finding of actual discrimination The decision

did not consider the combination of proprietary and common carriage on the

same vessel The fact that private cargo exceeds public cargo in volume does

not make the combined carriage unlawful per se Motor carrier cases in sup

port of theory that carriage of predominantly proprietary cargo is unlawful

stand only as authority for the propoSition that such carriage may be considered

inconsistent with or repugnant to a motor carrier s certificate of public conven

ience and necessity Ponce Oement Oorp Rates and Operations 603 609

FORWARDERS AND FORWARDING See also Brokerage

Freight forwarding corporation is not a citizen of the United States within

section 2 of the Shipping Act and its name must be removed from the registry
under General Order 70 where the corporation was formed by a foreign freight
forwarding corporation which determined the United States citizens to whom

stock was to be issued foreign corporation loaned all of the money to each

dtizen to pay for the stock requiring no security or time limit for repayment
130 shares each of stock was issued to two citizens and 240 shares to the foreign
corporation subsequently the two citizens gave UI their stock and their loans

were cancelled several months later another citizen was given 260 shares

without monetary considevation and although the American corporation owed

money to the foreign corporation the new stockholder and president was not

sufficiently concerned to ascertain why the indebtedness existed or when or

how it was to be repaid and although informed of a new line of credit opened
in a bank in favor of his corporation he knew nothing of the basis of its estab

lishment 1nd American counsel for the American corporation was employed as

counsel for the foreign corporation These facts established that the foreign
corporation was the lifeblood and dominant financial factor in the United States

corporation and unquestionably gave the former power to control the functions

of the latter S O T T Inc Alleged Violation of General Order 70 179 188

189

FREE TIME

While the responsibility for furnishing reasonable free time for delivery or

removal of cargo rests on ocean carriers where terminal operators railroads

who are independent of the carriers are providing for their own business rea

sons the facilities which the carriers are obliged to furnish they ha ve assumed
the carrier s responsibility of furnishing reasonable and nondiscriminatory pier
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services incident to the handling of truck cargoes on their piers including an

allowance of reasonable free time Pennsylvania Motor Truck Assn v Phila

delphia Piers Inc 192 196 197

A 2 day free time limitation is notunduly prejudicial to truck cargo under sec

tion 16 of the Shipping Act of 1916 where although rail cargo is allowed from

5 to 15 days there was no showing of existing and effective competitive rela

tion between truck and rail cargo Id 197

Where delays inhandling of outbound and inbound cargo beyond a 2 day free

time period are occasioned by the physical shortcomings of piers the resulting
congestion and other conditions such as working hours of checking clerks such

free time period is an unreasonable regulation under section 17 of the Shipping
Act of 1916 Id 197 198

Truck operators and associations are proper parties to seek remedial action

where they are adversely affected by terminal operators free time limitation

because of wasted time of their trucks and drivers and the resulting increased

burden to their operations even though the truck operators are not themselves

liable for demurrage and the charges actually collected from shippers may have

been very small Id 198

GENERAL AGENTS See Intercoastal Operations Sec 805 a Section 804
Vaivers Subsidies Operating Differential

GENERAL ORDER 71 see Capital Necessarily Employed

GEOGRAPHICAL ADVANTAGES AND DISADVANTAGES See Absorptions
Port Equalization

HEARINGS See Agreements under Section 15 Charter of War Built Vessels

Complaints Evidence Intercoastal Operations Sec 805 a Practice and

Procedure Subsidies Operating Differential

INTERCOASTAL OPERATIONS See 805 a

Chartering to or from domestic operators
Section 805 a in prohibiting subsidized operators from chartering vessels

in the domestic trade makes no distinction between chartering from and charter

ing to domestic operators Such claimed distinction is unjustified from the

language its history or prior interpretation of the Board Administrator s pred
ecessors Pacific Far East Line Inc 580 589

Authority of Administrator Board
Permission granted under section S05 a without condition is within the

scope of the Board s and Administrator s authority and does not preclude later

review if changing circumstances warrant American President Lines Ltd 555

556

The administration of section 805 a of the Merchant Marine Act of 1936 is

not exclusively a function of the Board but also the Maritime Administrator s

The latter has jurisdiction to determine matters concerning this section after

compliance with the hearing reCuirements and where it appears that the appli
cation cannot result in making amending or terminating subsidy contracts

Since the present applications may result in amending the subsidy contract the

Board rather than the Administrator has jurisdiction Pacific Far East Line

Inc 580 590

Competition to domestic operators
Application under section 805 a to continue present domestic coastwise

service between California and Hawaiian ports in conjunction with service on
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foreign trade route will be granted where tbe operator carries only very small

percentage of total cargo movement between the ports and no operator in the

service objects Thus no unfair competition would result under present condi

tions to any person operating exclusively in the service Pacific Transport

Lines Inc 146 148

Where vessels have made only 13 intercoastal voyages in a period of several

years carrying no cargo competitive with the operations of any intercoastal

operator intervening and have not deprived any intercoastal operator of cargo

which it needed or had the capacity to carry or to which it was fundamentally

entitled the Board cannot make a finding of unfair competition or prejudice

to the objects and policy of the Merchant Marine Act of 1936 under section

805 a thereof American President Lines Ltd 436 440

The fact that a good many intercoastal operators are over vesseled because

of lack of cargoes does not mean that they are to be penalized by limiting an

evaluation of intercoastal capacity solely to those ships which are presently

being used on regular schedules in view of Congress special concern for ex

clusively intercoastal operators and in the face of the importance to the

national security and to our domestic commerce of a healthy and vigorous inter

coastal water transportation system American President Lines Ltd 488 504

Intercoastal operators who presently have the capacity to carry available

cargoes are entitled to whatever intercoastal cargoes they can carry and foran

offshore operator to carry intercoastal cargoes on an unrestricted basis would

result in unfair competition to persons firms or corporations operating ex

clusively in the coastwise or intercoastal service and would be prejudicial to

the objects and policy of the Merchant Marine Act of 1936 Itwas notshown

however that for APIto carry westbound intercoastal refrigerated cargoes

would under present circumstances result in unfair competition or be prejudi
cial to the Objects and policy of the Act Id 504 505

APL s request for permission to call at San J rancisco to pick up eastbound

intercoastal car o on occasional voyages when Indonesia Malaya cargoes are

scarce and when Philippine cargoes are not available so that on the order of

approximately 50 percent free space is available on a vessel arriving eastbound

at California will be denied Luckenbach claims that it is able to provide

capacity to carryall available eastbound intercoastal cargo even during the

canned goods season Part of this capacity estimate is based on the availability

of extra ships Such extra capacity is to be included in an estimate of

intercoastal capacity Vith this estimate it is the judgment of the Board and

Administrator that eastbound intercoastal operators would have the capacity

to carryall intercoastal cargo However APImay in individual cases apply

to the Administrator for permission to call at San Francisco Id 505

APImay continue lifting eastbound intercoastal cargo out of Los Angeles
in view of the failure of interveners intercoastal operators to present sub

stantial evidence that unfair competition would result to them or that the

objects and policy of the Act would be prejudiced Id 506
Permission under section 805 a to load 1 500 tons of newsprint at Port

Angeles Washington on Dec mber 28 for discharge at Long Beach California

would not result in unfair competition within the meaning of the section and

would not be prejudicial to the objects and policy of the Act where it was

shown that 1 shipper s and consignee s needs required shipment before end

of year 2 operators on the route would not be able to handle the cargo prior

to January 7 3 if water transportation were not available the cargo would

move by rail and 4 there was no proof of shutting out or refusing to solicit
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off shore cargo in order to carry the domestic cargo in question Pacific Trans

port Lines Inc 544

Application by subsidized operator for permission under section 805 a to

charter to coastwise operator all unsubsidized transpacific vessels which are

or may be owned by it would result in unfair competition to competitor of

coastwise operation as it would permit operation of the vessels in southbound

trade without the necessity of finding cargo for the return leg the operator
could employ as many or as few such vessels as required with no continuing
expenses whereas no such solution is available to its competitor which must

because of its ability to procure northbound cargo continue to operate vessels

both northbound and southbound and while cargo offerings are limited in both

directions the Board will notpenalize an operator for its ability to obtain cargo

northbound and to maintain a whole operation Pacific Far East Line Inc

580 594

Domestic intercoastal or coastwise service
Issues raised under section 805 a for request to serve Guam Honolulu

Midway Wake and the Trust Territories off route areas were settled with

the exception of Hawaii and the Trust Territories by the Administrator in

prior case at 3 M A 450 where he ruled that steamship service between con

tinental United States and Guam Midway and Wake was not domestic inter

coastal or coastwise service within the meaning of section 805 a The Ad

ministrator s ruling did not apply to Puerto Rico or Alaska Pacific Transport
Lines Inc 7 9

Coastwise service mentioned in section 805 a includes service between

United States ports and Hawaii Pacific Transport Lines Inc 146 147

Effect on subsidized operations
Application under section 805 a to continue temporarily present Hawaiian

service on trade route between California and Far East ports which service is

not on the route as described in subsidy agreeinent will be granted where it

was shown that Hawaiian service did not materially detract from applicant s

trade route service in fact some advantage in the solicitation of the trade route

traffic accrued to applicant by reason of shippers being able to expedite cargoes

and save drayage cost by using applicant s pier for mixed cargoes destined to

Hawaii and the Far East and service between Hawaii and Far East is a

part of United States foreign commerce to the development of which appli
cant s Hawaiian service contributes Pacific Transport Lines Inc 146 149

General agency relationship
Section 805 a of the Merchant Marine Act of 1936 applies to applications

by subsidized carrier to operate as general agent for intercoastal carrier and

to charter vessels to such carrier as the application to become general agent
under which one party would have complete control of the other s common

carrier activities is an application to operate vessels engaged in the coast

wise trade and the application to time charter vessels for emplo Tment in the

coastwise trade is anticipated in the section by any or all of the words owns

eharters or operates Pacific Far East Line Inc 580 589

Argument that performance of general agency agreement by subsidized opera

tor on added cost basis for coastwise operator would not violate second para

graph of section 805 a since only overhead costs for which no subsidy is

paid could be diverted to coastwise operator and coast operator s competitor
operates on a similar basis is not proper construction of the section Further
since competitor is notassociated with a subsidized operator its financial struc
ture is notrelevant to this case Id 591

I
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Statutory finding that proposed general agency agreement between subsidized
and domestic operators will not result in unfair competition to exclusive domes
tic operator cannot be made where the subsidized operator failed to furnish

competent evidence to show the effect of financial aspects of the agreement
Obviously performance of the agency by the subsidized operator on an added
cost basis would result inadvantage to the coastwise trade operator but whether
this would amount to unfair competition cannot be determined on a record

showing only a tentative agency fee of 3 of gross revenues of the coastwise

operations no basis for the fee or whether it would be compensatory and no

study of the costs of performing the general agency services Id 591

Proposed general agency agreement which would give subsidized operator
control of a domestic operation and for which the sole reasons advanced

relate to minor operational and space allocation problems which could be

readily resolved by amending the existing agency agreement would be prej
udicial to the objects and policy of the Act within the meaning of section

805 a Id 593

Grandfather rights
In disposing of the question of section 805 a grandfather rights the Board

and Administrator are guided by two considerations 1 substantial parity
must exist as between proposed and past operations for the protection of
domestic operators already interested in the trade and 2 the grandfather
clause cannot be so strictly read as to permit absolutely no flexibility in equip
ment American Preident Lines Ltd 488 502

American President Lines or a predecessor in interest was not as to its
C 2 service Route 17 in bona fide operation as a common carrier by water
in the domestic intercoastal or coastwise trade in 1935 APLs proposed C 2
service is different from round the world on which APL or a predecessor operated
a westbound intercoastal service in 1935 it was not in operation in 1935 as

an Atlantic to Indonesia Malaya service it would increase APLs westbound

intercoastal sailings by 50 percent and it would add five C 3 s or similar t pes
to the westbound intercoastal service over and above theround the world service
In short APL proposes to institute a new and different service Congress did
not intend that services operated prior to 1935 should provide a basis for a

claim of grandfather rights for a new and different service Id 502

Finding in section 805 a proceeding that applicant had grandfather rights
in its round theworld service based on decision in earlier proceeding to deter
mine whether applicant should be permitted to resume subsidized operations in

such service need not be reargued American President Lines Ltd 555 557

Interlocking ownership or other interests
The spirit of the prohibition in section 805 a against payment of subsidy

to any contractor having a pecuniary interest in a concern engaging in domestic

intercoastal or coastwise service should apply where the majority or sole

stockholder of the contractor owns such an interest Section 80 a per
mission will be granted for majority stockholder of subsidy applicant and wife
of a director of the applicant to continue to hold her one half of one percent
of Matson s stock acquired through inheritance Matson being a coastwise
operator Pacific Transport Lines Inc 146 147 148

Motion for declaratory order that section 805 a of the Merchant Marine
Act of 1936 was not applicable will be denied where there was an interlocking
stock and directorate relationship between the 805 a applicant and an inter
coastal operator which made 13 intercoastal voyages over a period of several
years American President Lines Ltd 436 440 441
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Motion for a declaratory order that the requisite section 805 a permission
had already been granted by virtue of proxies given by the Commission to elect

directors to the board of the 805 a applicant at a time when such directors

had an interest in a company operating intercoastal will be denied since sec

tion 805 a calls for written permission and in view of Congress concern

for intercoastal and coastwise operators and the mandatory hearing requirement
of the section the Board cannot impute the force of statutory permission to

the proxies Id 441

Application for written permission under section 805 a for interlocking
stock and directorate relationship will be granted where the applicant and

intervening intercoastal operators have agreed that prospective permission may

be given provided no cargoes arecarried which would compete with intervener s

cargoes Id 441

Intervention and hearing
Carriers furnishing an intercoastal service that does not include foreign

ports are engaged exclusively in intercoastal trade and tbus are entitled to

intervene in a section 805 a proceeding Contention by subsidy applicant
that one such intervener s standing was destroyed because of offshore charters

was rejected previously by the Board in another 805 a proceeding though
not mentioned in the report because not determinative of the case 4 FMB

436 If in any event that intervener and another who operated vessels for

its own account in the offshore trades and the subsidy applicant were parties
to another proceeding where the Board and the Administrator made the first

determination American President Lines Ltd 488 500 501

Where the Board Administrator s conclusion that grant of permission under

section 805 a would not result in unfair competition or be prejudicial to

the purposes and policy of the Act was supported by findings of fact the

burden of proof under the section was not shifted to interveners but rather

interveners failed to met their burden of rebutting the prima facie proof
required by the section American President Lines Ltd 555 556

As is apparent from examination of sections 2 d and 8 a of the Adminis

trative Procedure Act theAct does not require that the Board and the Adminis

trator issue orders separate and apart from their reports or decisions More

over in the instant section 805 a proceeding the written permission required
by the section was clearly set forth in tbe Board and Administrator s report
ld 556

Section 805 a does not require a separate finding on public interest and

convenience The pbrases public interest and convenience and competition
in such route or trade appearing in the proviso of the section do not impose
any requirements in addition to tbose set out in the body of the section Id

556

A revised application on whicb specific section 805 a hearings ba ve not

been held cannot be granted by the Board vhere interveners have not been

heard although it might be argued that an unlimited application includes a

request in a limited one arguments of interveners have been directed to a

particular proposal and did not anticipate a limited application and it cannot

be assumed that interveners would not if given an opportunity offer vigorous
and soundobjections Pacific Far East Line Inc 580 596

Since the amount of charter hire is a potential source of unfair competition
the Board cannot exclude tbe amount payable from the hearing requirements
of section 805 a so as to grant applications to charter vessels conditioned upon

b

i

a
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administrative approval of charter hire rates prior to execution of each charter

Id 596

Prejudice to objects and policy of the Act
Under section 805 a chartering of unsubsidized vessels of subsidized operator

for use on an intercoastal leg of an unsubsidized service would be prejudicial
to the Objects and policy of the Act where there is no need foradditional sailings
in the coastwise trade the addition of vessels would overtonnage the trade and

the result would be the elimination of exclusively domestic operations Pacific

Far East Line Inc 580 595

In a section 805 a proceeding benefit to the coastwise operator which would

charter vessels from a subsidized operator cannot be determinative of the issues

where the application is otherwise prejudicial to the Objects and policy of the

Act Id 596

Retrospective permission
Application for written permission under section 805 a of the Merchant

Marine Act of 1936 will be granted retrospectively up to the date of filing of

the application where no facts or argument were presented against such grant
or to the effect that such permiSSion would be prejudicial to the objects and

policy of the Act American President Lines Ltd 436 441

Application for written permission under section 805 a of the Merchant

Marine Act of 1936 will be granted retrospectively for the period between the

filing of the application and the date of the BQard s order Otherwise a subsi

dized operator could never file an application Hhout entering upon a violation

of section 805 f which provides that a WillfUI violation of section 805 consti

tutes a breach of subSIdy contract unless section 805 a permissions were forth

coming instantly which of course is not administratively possible Further

more Congress could nothave intended such a result forsection 805 a contains

provision for intervention and mandatory hearing thereon Id 441

INTERCOASTAL SHIPPING ACT 1933 See also Common Carriers

Proposed increased rates for transportation of freight between ship s landing

and Adiak Alaska and between Bethel Alaska and Adiak found not justified
where though the evidence would justify a rate increase for combined water

and drayage service there was no provision in the tariff for the performance

of drayage Vithout such a provision the tariff fails to comply with the re

quirement of section 2 of the Intercoastal Shipping Act of 1933 that each

terminal or other charge privilege or facility granted or allowed shall be

separately stated Increased Rates Kuskokwim River Alaska 124 125

Proposed increased rate for transportation of freight between ship s landing
and Bethel Alaska was justified where carrier s expenses had increased 100

since the time the present rate was established and where because of a change
in the waterfront it had become more difficult for the carrier to handle freight
Id 125

Quoting by carrier of indivisible roundtrip rate on tanks carried full south

bound and empty northbound without separately stating the charge for trans

portation in each direction violates section 2 of the Intercoastal Shipping Act

of 1933 which prOVides that schedule of rates shall state separately each terminal

or other charge Ponce Cement Corp Rates and Operations 603 607

Publication of an indivisible round trip rate on trailers and propane gas

tanks from Florida to Ponce P R is an unjust and unreasonable practice
under section 4 of the Intercoastal Shipping Act of 1933 and section 18 of the

Shipping Act of 1916 since the rate limits the carriage of empty trailers and

I
i

1
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tanks northbound to those that have been carried full southbound and no other

shipper of empty trailers or tanks could a vail himself of this service Id 607

Respondent may not adjust his carriage of proprietary cement in such a way

as to discriminate against or prefer certain shippers or shut out all common

carrier cargo at his option where a full load of proprietary cement is desirable

as such actions in addition to possessing potentialities for discrimination and

preference would violate the filing requirements of section 2 of the Intercoastal

Shipping Act of 1933 where done without intention to abandon or discontinue

common carrier service Id 609

Carrier s tariff trailer measurement requirements are unreasonable under

section 4 of the Intercoastal Act in that they were arbitrarily arrived at without

regard to the Hfting or spacial capacity of the vessel or to the range of measure

ments of trailers which reasonably could be accepted for shipment Id I II

INTERSTATE COMMERCE ACT See Contract Rates Preference and

Prejudice

JURISDICTION See also Common Carriers Contract Rates Intercoastal

Operations Practice and Procedure

Proceedings by the Board to determine whether and to what extent operat
ing subsidy aid is necessary under contracts already entered into while indi

cating a broad inquiry into whether the subsidy is to be paid rather than how

much are not subject to attack upon motion to dismiss for lack of the Board s

jurisdiction where the Board has jurisdiction on the question of how much
and cannot determine that question without having before it all material facts
Farrell Lines Inc 22 25

Motion to dismiss proceedings for lack of jurisdiction in the Board was de
nied where the Board pursuant to its authority to make or amend subsidy
contracts had instituted the proceedings to determine whether and to what

extent subsidy aid was necessary although petitioner previously had entered

into a subsidy contract and argued that there was no statutory authority to
review an existing contract but the contract provided for the addition of ad

denda with respect to items and percentage rates for subsidy for two combina

tion vessels and such items and rates had not yet been fixed Id 25

The Board has no jurisdiction to make rules with respect to carrier imposed
time limitations in presentation of claims for freight adjustment If the pro

posed rule were to apply only to common carriers by water in interstate com

merce support for jurisdiction might be found in section 18 Or if the rule

were to apply only to carriers who are parties to conference or other agreements
subject to approval under section 15 jurisdiction might be found on the theory
that the proposed rule was necessary to avoid detriment to United States com

merce Carrier Imposed Time Limits for Freight Adjustments 29 32

Failure of Congress to legislate inthe field of presentation of claims for freight
adjustment as it did in the cargo damage field with respect to time limitations

Carriage of Goods by Sea Act 46 U S C 1303 b and as it did on the ques
tion of time limits for recovery of freight overcharges by railroads 49 U S C

16 3 is not conclusive on the power or jurisdiction of the Board to issue

rules governing the right of common carriers by water to limit the time for

presentation by shippers and consignees of claims for freight adjustments
Congress merely treated different situations differently Id 34

That part of section 14 of the 1916 Act which makes it a misdemeanor for
a carrier to unfairly treat or unjustly discriminate against any shipper in
the matter of the adjustment and settlement of claims is theonly language
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in sections 14 14 a 16 or 17 which refers to the subject matter time limita

tions on presentation of freight adjustment claims of proposed rule making
The language does notgive the Board a power duty or function to predetermine
or define what does or does not constitute unfair treatment under the section

Section 204 b of the 1936 Act is not a source of substantive or novel powers

The Board s rule making power under that section is limited to making such

rules as are necessary to carry out the powers duties and functions vested

inthe Board Id 34 35

Alleged violation of a subsidy contract presents no controversy under the

Shipping Act of 1916 and complainants alleging violations by a subsidy opera
tor of sections of that Act have no standing to file a formal complaint as to

violation by the operator of its contract or to demand a public hearing thereon

under the Merchant Marine Act of 1936 Irregularities in this regard are

matters for consideration and determination by the Administrator and not by
the Board City of Portland v Pacific Vestbound Conference 664 679

The Board has exclusive primary jurisdiction of complaints under section

810 in view of the many factual questions which require the exercise of ad

ministrative expertise for resolution ISbrandtsen Co Inc v American Export
Lines Inc 772 781

LIABILITIES OF CARRIERS See Com lon Carriers

MERCHANT MARINE ACT OF 1920 See Port Equalization Practice and

Procedure

MERCHAIT SHIP SALES ACT OF 1946 See Charter of War Built Vessels

MONOPOLY ISee Contract Rates

NATIONAL DEFENSE FEATURES See Subsidies Construction Differential

OPERATING DIFFERENTIAL SUBSIDIES See Subsidies Operating Dif

ferential

POOLING AGREEMENTS See also Subsidies Operating Differential

LykesHarrison pooling agreement though tending to diminish competition
slightly does not diminish competition between the parties below a substantial

level and a finding of substantial competition in the Gulf Mersey trade is fully
justified by these facts 1 either line if dissatisfied with the other s car

ryings and solicitation efforts may withdraw on six months notice 2 each

party solicits cargo as vigorously and as independently for the trade as for its

other trades 3 while the pool remains formidable competition to other for

eign f1ag lines the recent release of control of cargo movements by British Gov

ernment procurement agencies to private British buyers created new opportuni
ties for British f1ag lines other than Harrison to obtain a larger participation
in such movements and while participation of lines by vessels other than British

lines in movements of British controlled cargo has been hampered by tradi

tional British nationalism no such obstacle is presented to British flag
non pool vessels and 4 carryings of non pool foreign f1ag vessels have substan

tially increased during the first nine months of 1954 indicating increased com

petition in the trade Lykes Harrison Pooling Agreement 515 521 522 527
Pooling agreements are not unlawful per se under the Merchant Marine Act

of 1936 or under the Shipping Act 1916 although pooling agreements necessarily
tend to reduce competition as ordinarily defined The concept of competition
as applied in decisions dealing with antitrust law violations and unfair trade

practices cannot be made applicable to shipping practices under the 1936 Act
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which contemplates continued existence of price regulation by conferences as

well as other practices which absent legislation would violate the antitrust laws

Competition under the Act necessarily contemplates a less than full free

and unrestrained struggle for custom since price regulation the antithesis of

competition as usually defined is present Competition in this sense is an

elastic term not readily categorized or restricted in application Id 526 527

The concept of competition inherent in decisions dealing with antitrust law

violations and unfair trade practices is violated by GraceC S A V pooling
agreement and the practices thereunder butneither the agreement nor its effects

in any way create relationships tending to diminish competition as necessarily
defined in the Merchant Marine Act 1936 Lykes Harrison Pooling Agree
ment 4 FMB 515 GraceC S A V Pooling Agreement 528 534

PORT EQUALIZATION See also Absorptions Agreements under Section 15

Practice of equalizing inland transportation costs on cargoesof apples and other

deciduous fruits is not unjustly discriminatory as between ports detrimental tCl

the commerce of the United States or in violation of the Shipping Act of 1916

where cancellation of privilege of equalization between California and Pacific

Northwest ports on Oregon and Vashington apples would result ina substantial

reduction in volume of apples shipped to the Orient because insufficient sailings
direct or indirect are available from the Northwest ports to satisfy the require
ments of shippers City of Portland 1 Pacific Westbound Conference 664

675

Absorption of inland transportation costs to California ports on shipments of

Oregon produced onions and other produce from areas geographically tributary
to Pacific Northwest ports is unjustly discriminatory against and unfair to those

ports within the meaning of section 15 of the Shipping Act of 1916 in circum

stances where such shipments to the Philippines must go by indirect sailings
from the Northwest ports butno credible evidence was offered as to the necessity
for direct sailings as a regular practice or the necessity for diverting such

shipments to California on other than an emergency basis Id 676

Practice of equalizing inland transportation costs to California ports on ship
ments of explosives is discriminatory and unfair as between ports within the

meaning of section 15 of the Shipping Act of 1916 where the shipments originate
in Du Pont Washington nonconference vessels are able to provide the neces

sary service from Northwest port although port from which explosives would

have to move is physically located outside the jurisdiction of Seattle com

plainant nature of the cargo requires loading away from populOUS areas and

the actual lqading berth is in the Puget Sound area and is the explosive
loading area for vessels calling at Seattle Furthermore since adequacy of

service to accommodate this cargo at Puget Sound port is admitted the prima
facie discrimination against Seattle area inherent in the equalization practice
has notbeen justified ld 676

Absorption practices re newsprint are unjustly discriminatory and unfair as

between carriers within the meaning of section 15 of the Shipping Act of 1916

where carrier absorbed 73 percent of ocean freight on shipment of newsprint
from Oregon City Oregon to San Francisco via truck there was no evidence

of inadequacy of service from Portla d or Seattle or other reason forequalization
on this commodity and equalization as practiced by other conference carriers as

between California and PacificNorthwest ports does notextend to absorptions of

domestic transportation costs On newsprint Id 676 677
Conference rules with respect to equalization practice between California

and Pacific Northwest ports must show that practice will be carried out on
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dairy products only when service is unavailable in the Northwest ports through
which such products would normally move but for the practice ld 677

Article 4 of conference agreement forbids absorptions of rail or steamer

freights or other charges except as may be agreed to by two thirds of the con

ference members The provision contains no self imposed limitations on

amounts of absorptions or on the areas in which equalization may be practiced
nor does Rule 2 adopted under the authority of Article 4 While the Board aIr
proved a similar provision in Agreement No 7790 2 U S M C 775 its present
findings of unjust discrimination in confernce equalization practices requires
disapproval of Article 4 and Rule 2 insofar as found to authorize such unjustly
discriminatory practices The conference must cease and desist from effectuating
Article 4 or Rule 2 by any practices condemned and must submit an amended

provision for Board approval The amendment must reflect the understanding
of the parties and must limit the percentage of absorptions of rail truck or

coastal steamer freights and the areas to which the practice may extend The
amendment should provide that equalization may be practiced out of a port on

cargoes tributary to another port only where adequate service is unavailable from
the latter port The amendment should further provide for the continued

practice of approval by the conference of amounts of absorption Id 677
678

Where the Board has found UI just discrimination arising out of specific
equalization practices it necessarily follows tilat those practices are detrimental
to the commerce of the United States and violate the principles and policies of
section 8 of the Merchant Marine Act of 1920 which charges the Board with

duty to promote the use by vessels of ports adequate to care for freight which
would naturally pass through such ports Id 679

PORTS See also Differentials Port Equalization
Although the U S District Court for the Northern District of California

indicated in State of CaliforIia v United States 46 F Supp 474 that the word

localities appearing in section 16 First of the Act refers to shippers only it
has been the uniform interpretation of the Board and its predecessors that the
word localities refers to ports City of Portland v Pacific Westbound Con
ference 664 674

Prejudice to localities ports within the meaning of section 16 of the Ship
ping Act and discrimination against ports within the meaning of sections 15

and 17 if existing result from the drawing away of traffic inherently and geo

grlllPhically belonging to a port Whether the result is unjust or unfair discrim
ination or undue or unreasonable preference however is a question of fact for
determina tion in each case ld 674

PRACTICE AND PROCEDURE 8ee also Agreements under Section 15

Charter of War Built Vessels Complaints Evidence Intercoastal Opera
tions Sec 805 a Jurisdiction Subsidies Operating Differential

In general
The Board has no power express or inherent to summarily award reparation

for violations of the Shipping Act The manner in which the power to award

reparations and order discontinuance of unlawful practices infreight rate mat
ters is exercised is set forth insection 23 which plainly requires full opportunity
for all parties to present evidence in questions of statutory violation and pre
eludes adjudications prior to completion of thlt presentation Isbrandtsen Co
Inc v States Marine Corp of Delaware 511 512 513
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Whether or not the Board has power to summarily award reparations for

violations of the Shipping Act the moving party has not met the burden of

showing absence of any genuine issue as to all material facts where the parties

dispute whether complainant was denied an exclusive patronage contract as well

as other facts necessary to show prejudice disadvantage and discrimination

as alleged and although the parties agree on the facts as to the rates paid
it is incumbent upon complainant to show injury under section 22 of the Act

ld 514

Motion to dismiss petition to the Board to investigate rate and brokerage

practices of carrier competing with conference carriers and to issue rules under

section 19 of the Merchant Marine Act of 1920 does not lie as a matter of right

even though a cause of action under sections 16 and 17 of the Shipping Act has

not been stated The petition serves to inform the Board of possible existence of

practices and conditions described in section 19 and will be granted or denied

in the Board s discretion as appears to be consistent with the purposes and

policies of both Acts Motion to dismiss denied Anglo Canadian Shipping

Co Ltd v Mitsui S S Co Ltd 535 543

A requirement by the Board that a carrier file periodiC reports to convey

information as to cargoes and rates as recommended by the hearing examiner

is proper under section 21 of the 1916 Act although the recommendation had been

made by the examiner under section 19 of the 1920 Act on the ground that

respondent had violated section 16 Second of the 1916 Act and in so doing was

guilty of competitive methods creating conditions unfavorable to shipping in

the foreign trade and the Board had instead reversed the finding of violations

of the 1916 Act The filing does not constitute a penalty against respondent
but is required as a step toward fulfillment of the Board s obligation fully to

inform itself of conditions n the trade Practices of Fabre Line and Gulf

Mediterranean Conference 611 643 644

Alleged violation of a subsidy contract presents no controversy under the

Shipping Act of 1916 and complainants alleging violations by a subsidy operator
of sections of that Act have no standing to tile a formal complaint as to viola

tion by the operator of its contract or to demand a public hearing thereon under

the Merchant Marine Act of 1936 Irregularities in this regard are matters

forconsideration and determination by theAdministrator and notby the Board

City of Portland v Pacific Vestbound Conference 664 679

Exceptions
A general exception to an examiner s conclusions of law insofar as incon

sistent w th the brief of respondent fails to provide the particularity with

which errors are to be indicated under Rule 13 h MooreMcCormack

Swedish American Lines Sailing Agreement 558 567

Findings issues scope of hearing
A decision and judgment of a state court which shows that certain relief was

granted to complainant but fails to disclose the adjudication of facts as between

complainant and defendant is not res adjudicata in proceedings before the

Board on a complaint of violation of provisions of the Shipping Act where the

issues before the court were not the same as the issues before the Board If

the issues before the court had been the same namely whether there had been

a violation of the Act the court would not have been in a position to proceed
until the Board s primary jurisdiction had been exercised Feldman Family

Clothing Export Shipping Corp v Bogaty 1 5
In a proceeding brought under section 22 of the Shipping Act of 1916 the

Board if in fact authorized to do so will not make findings with res t to

688 650 0 63 58
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violations of section 205 of the Merchant Marine Act of 1936 where the evidence

of record related almost entirely to violations of sections 16 and 17 of the Ship
ping Act section 205 was first referred to at oral argument by the Board itself

and the record was not sufficiently complete on issues material under section

205 Port of New York Authority v Ab Svenska Amerika Linien 202 210

Motion to take evidence from Bureau of the Census and from nonrespondent
members of a conference as to any shipments made by a company for whom

a lower rate on road rollers was established by the conference than the rate

charged to complainant was denied because any such additional evidence

would not concern shipments made on any vessels of any of the responndents
and could not be relevant to the issues under sections 16 and 17 of the 1916

Shipping Act Huber Mfg Co v N V Stoomvaart Maatschappij Nederland

343 346

Vhere the scope of an investigation by the Board is limited to a determina

tion of whether the differential between contract and noncontract rates of con

ference carriers is arbitrary and unreasonable and therefore unjustly discrimi

natory the issues may not be broadened to include consideration of whether

such rate system itself violates section 14 Third of the Shipping Act of 1916

Interested parties are entitled to raise such issues by appropriate plenary
proceedings Contract RatesNorth Atlantic Continental Freight Conference

355 369

Examiner properly refused to consider question of whether or not sailing

agreement conformed generally with the purposes and policy of the Merchant

Marine Act of 1936 where the order of investigation and hearing was con

fined to the consideration of the effect of such agreements on foreign flag com

petition as a factor fordetermining operating differential subsidy under sections

603 and 606 Consideration of other matters would violate the notice require
ments of the Administrative Procedure Act Moore 1lcCormack Swedish Amer

ican Line Sailing Agreement 558 567

0 ral argument
Oral argument will be denied where adequate written argument was filed

with exceptions to the examiner s initial decision American Hawaiian 8 S

Co v Intercontinental Marine Lines Inc 160 161

A complainant of violation of section 810 would not be prejudiCed by the

absence of the Chairman Administrator from oral argument where oral argu

ment was heard by a majority of Board members and decided by those mem

bers for the Board The Chairman s review of the record and partiCipation in

the decision as Administrator under section 214 in connection with his au

thority to administer operating differential subsidy agreements which have

been made by the Board does notaffect the Board s exercise of jurisdiction or in

any way adversely affect complainant Isbrandtsen Co Inc v American Ex

port Lines Inc 772 781

Rules of evidence
The mere statement of a violation in a complaint is not proof of such viola

tion The production of proof before examiners is regulated by the Board s

rules Section 201 121 of the rules provides that rules of evidence in courts of

the United States shall be generally applied and may be relaxed where the

ends of justice will be better served The right to offer oral and documentary
evidence is preserved and all parties are entitled to such cross examination as

may be required for the full disclosure of facts Feldman Family Clothing

Export Shipping Corp v Bogaty 1 4
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A transcript of testimony of witnesses before a state court would not neces

sarily be excluded from evidence in proceedings before the Board only because

it is neither verified norcertified Id 4

Written transcript of testimony of witnesses at a prior trial before a state

court is not admissible in evidence in proceedings before the Board for alleged

violations of the Shipping Act where there is no preliminary proof that the

issues of the earlier trial are substantially the same as in the later proceeding
and there is no proof or even any statement by counsel that the witnesses were

Ullavailable to testify Exhibits the relevance and identity of which aredepend
ent upon the excluded transcript would also be excluded Id 4 5

Vhile the Administrative Procedure Act relaxes the strict evidentiary rules

obtaining in courts of law and permits the use of hearsay evidence it is de

signed to eliminate wholesale use of hearsay evidence and the consideration

of only one part or one side of a case This limitation on the use of hearsay

evidence derives from the requirement that orders be supported by reliable

probative and substantial evidence by the power in reviewing courts to set

aside actions unsupported by substantial evidence and from the power of par

ties to conduct such cross examination as may be required for a full and true

disclosure of the facts Mere uncorroborated hearsay or rumor does not con

stitute substantial evidence Practices of Fabre Line and Gulf Mediterranean

Conference 611 635

Hearsay evidence with proper limitations is admissible in proceedings before

the Board on charges of violations of section 16 of the Shipping Act and the

Board is not required to apply evidentiary standards proper in criminal pr

ceedings since although section 16Second provides criminal penalties those

penalties may only be imposed in a proceeding commenced by the Department
of Justice in a court of competent jurisdiction Id 636

The law imposes no duty on the president of a carrier corporation personally

to respond to charges of violations of the Shipping Act or otherwise to appear

in Board proceedings and in the face of his communication to the Board Chair

man that prior commitments prevented his attendance no adverse inferences

would be drawn from his absence and failure to testify Id 641 642

Rule making
Section 4 of the Administrative Procedure Act requires the formal proce

dure of section 8 only where rules are required by statute to be made on

the record after opportunity for an agency hearing Since none of the statu

tory enabling provisions cited in the Board s notice of institution of a proceed
ing under section 4 requires a formal notice or hearing in connection with the

rule making proceeding thereby instituted the Board may direct the hearing

officer to transmit his recommendations and the record directly to it without an

opportunity for exceptions or oral argument and may permit interested persons

not attending the hearing to submit verified statements There is also no

policy consideration compelling the Board to adopt a procedure requiring the

hearing officer to submit a recommended decision to it Carrier Imposed Time

IJimits forFreight Adjustinents 29 31

Rule making under section 204 b of the 1936 Act and within the frame

work of the Administrative Procedure Act is something different from investi

gation of actual or suspected violations of the 1916 Act pursuant to section

22 thereof The Administrative Procedure Act defines rule and rule mak ing

insection 2 c quite differently from order and adjudication insection 2 d

Id 35



838 INDEX DIGEST

PRACTICES See also Demurrage Differentials Rebates

Complaint alleging violations of section 16 by a carrier quoting rates differ

entially lower than conference rates and paying brokerage fees higher than

those paid by competitors does not state a cause of action The Board looks

withdisfavor on the practice of quoting rates in such manner but finds it with

out more not within the scope of section 16 The Board also looks with

disfavor on the payment of brokerage fees or payment for any other services

which are not fairly related as to amount to the services performed The prac

tices complained of lead to disastrous rate wars the siphoning off of freight

earnings and ultimately monopolization by a few big lines to the detriment of

the United States Ang lo Canadian Shipping Co Ltd v MitsuiS S Co Ltd

535 542

PREFERENCE AND PREJUDICE ISee also Contract Rates Demurrage

Findings in Former Cases Free Time Intercoastal Shipping Act 1933

Ports Retaliation

The undue preference and undue prejudice mentioned in section 16 First

is always a relative matter that is the preferring of one person to another

or the deferring of one person to another To constitute a violation of this

section there must always be two persons given unequal treatment by the

carrier or other person subject to the Act for any unjust discrimination when

found to exist may be cured by raising the low rate as well as lowering the

high rate or bringing both rates to a common point and likewise under section

17 there must be unequal treatment between competing shippers or ports to

constitute a violation Here complainant paid the higher of two rates on road

rollers but no other shipper received any lower rate or better treatment The

conference had on file a lower rate for road rollers adopted to retain the busi

ness of an oil company but there was no evidence that respondent carriers

members of the conference had carried any road rollers at the lower rate

Huber Mfg Co v N V Stoomvaart Maatschappij Nederland 343 347

The language of section 16 to make or give any undue or unreasonable

preference or prejudice to any particular person etc does not include the

concept of self preference unless the words to make or give can be so con

strued Give clearly does not include self preference Legislative history

indicates that make and give were used synonymously Decisions under

the second section of the English Railway and Canal Act of 1854 and section

3 of the Interstate Commerce Act which contain similar language are pertinent
and persuasive Cases considered under the English Act were concemed with

self preference of a carrier in a capacity other than as the carrier granting the

preference Decisions of the LC C exclude self preference as a practice regu

lated under section 3 of that Act Anglo Canadian Shipping Co Ltd v Mitsui

S S Co Ltd 535 541 542

Carrier s indivisible round trip rates for carrying tanks fuH southbound and

empty northbound has not resulted in violation of section 14 Fourth or 16

First of the Shipping Act since as to 14 Fourth the Board s jurisdiction over

unfair treatment and unjust discrimination is confined to existing practices
and actions and no such practice or party discriminated against has been shown

to exist and as to 16 First only actual unequal treatment of two or more

persons localities or descriptions of traffic constitutes a violation and since

there is but one shipper of tanks no actual unequal treatment has been shown

Ponce Cement Corp Rates and Operations 603 607 608
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Statement that common carrier cargo would be shut out if vessel should

be needed for full cargo of cement carried proprietarily does not establish a

violation of sections 14 Fourth or 16First of the Shipping Act It indicates

an ability to discriminate or prefer in the future if necessary but whether the

discrimination which might occur would be unjust undue unreasonable or

unfair would depend on facts alleged to establish violation of the Act at that

time While a violation of section 16 might arise out of undue preference by

a carrier for itself in the capacity of shipper undue preference must be actual

and notpotential Id 608

PUBLIC LAW 591 81st CONGRESS see Charter of War Built Vessels

RATES ISee Agreements under Section 15 Contract Rates Findings inFormer

Cases Intercoastal Shipping Act 1933 Subsidies Operating Differential

REBATES See also Absorptions Agreements under Section 15

From the legislative history of section 14a of the 1916 Shipping Act it appears

that under section 14 relating to transportation to and from American ports
fair treatment excludes deferred rebates while under section 14a relating to

transportation between foreign ports fair treatment does not exclude deferred

rebates but requires for the United States flag owner the right to join foreign
conferences on equal terms Isbrandtsen Co Inc v American Export Lines

Inc 442 453

Congress in enacting section 810 of the 1936 Act did not intend to repeal or

modify the effect of section 14a of the 1916 Act Thus a subsidy operator par

ticipating in agreements permitting deferred rebates in transportation of cargo

between foreign ports has not engaged in a practice which is unjustly discrim

inatory or unfair within the meaning of section 810 or of its subsidy agreement
incorporating in effect that section ld 453 454

Although the words knowingly and willfully are not used an unjust or

unfair device within the meaning of section 16 Second must be a willful know

ing scheme or means to an end A carrier does notviolate section 16 Second by

inadvertence unless the evidence reveals such a wanton disregard of the duty

to exercise reasonable diligence to collect applicable rates and charges as to

amount to an intent to collect less than the applicable rates and charges Prac

tices of Fabre Line and Gulf Mediterranean Conference 611 637

Carrier s admission that a commission or brokerage fee of 10 percent was

paid for procurement of a shipment of lube oil falls far short of prima facie

evidence of violation of section 16Second of the 1916 Act although such pay

ment was in violation of the conference agreement Id 639

No element of violation 16 Second namely 1 intent constructive or actual

to allow rebates 2 charging and collecting lower rates 3 granting lover

rates as a result of an unjust device or means can be found where there is no

proof that a rate concession was in fact allowed and the evidence shows only

cancellation of shipments booked for other vessels and subsequent shipment via

the respondent calTier at a higher rate While from this it might be inferred

that rebates had been granted other inferences are equally reasonable Although

the testimony of respondent s witnesses did not provide a satisfactory explana

tion of the reasons for the shipment moving to respondent where less than a

prima facies case was made respondent was not required to rebut Id 639

A practice of rebating may reasonably be inferred but other inferences are

equally reasonable from the following facts nineteen bookings for shipments of

cotton with other carriers were cancelled at the request of consignees and the
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shipments later moved via respondent in three instances the goods had to be

moved from another carrier s installation once at an additional cost to the

consignee despite the fact that respondent was new to the trade its average

carriage of cotton far exceeded that of other conference members that were

long established cotton carriers respondent booked cotton for Venice but dis

charged at Genoa although discharging costs at Genoa were higher than at

Venice respondent s Genoa agents extended substantial credit to Italian for

warders Id 640

There is no substantial evidence to justify a finding of violation of section

16 Second where a practice of rebating may reasonably be inferred from the

facts shown by direct evidence but other inferences are not unreasonable and

hearsay evidence is relevant but not conclusive especially where such hearsay
evidence is contradicted by hearsay evidence adduced by respondent Id 641

A carrier is not guilty of violating section 16 Second because of charging
lower rates on a shipment of turpentine substitute where the record discloses

and the Board finds that the undercharge was clearly inadvertent since intent

is an element of section 16 Second violations Id 643

RECAPTURE OF PROFITS See Capital Necessarily Employed

RECONSTRUCTION OR RECONDITIONING SUBSIDY See Subsidies Con

struction Differential

REPARATION See also COlllJPlaints
The Board has no power express or inherent to summarily award reparation

for violations of the Shipping Act l he manner in which the power to award

reparations and order discontinuance of unlawful practices in freight rate

matters is exercised is set forth in section 23 which plainly requires full op

portunity for all parties to present evidence in questions of statutory violation

and precludes adjudications prior to completion of that presentation Isbrandt

sen Co Inc v States Marine Corp of Delaware 511 512 513

Vhether or not the Board has power to summarily award reparations for

violations of the Shipping Act the moving party has not met the burden of

showing absence of any genuine issue as to all material facts where the parties

dispute whether complainant was denied an exclusive patronage contract as

well as other facts necessary to show prejudice disadvantage and discrimina

tion as alleged and although the parties agree on the facts as to the rates paid

it is incumbent upon complainant to show injury under section 22 of the Act

Id 514

RETALIATION see also Contract Rates

Absence of the modifying word unjustly preceding the word discrimina

tory insection 14 3 does notmake unlawful any retaliation by discriminatory

methods As stated in United States v Wells Fargo Co 161 Fed 60 610 It

is difficult to conceive of the terms discrimination prejudice or disadvantage

as not associated with what is unjust unreasonable and undue Contract

Rates Japan Atlantic Gulf Freight Conference 706 784 785

RULE MAKING See Practice and Procedure Subsidies Operating Differential

SALE OF VESSELS See Subsidies Construction Differential

SECTION 804 WAIVERS

Section 804 of the Merchant Marine Act of 1936 prohibits asubsidized Ameri

can operator from acting as agent for any foreign flag vessel which competes
with an essential American flag service The Maritime Administrator is vested
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with discretionary power to waive this prohibition when he feels that special

circumstances exist and that good cause has been shown that such vaivel will

promote the purposes and policy of the Act The legislative history of section

804 shows clearly that Congress did not intend waivers would be granted except

for compelling reasons American Export Lines Inc 379 384

Extension of waiver of provisions of section 804 of the Merchant Marine

Act of 1936 requiring a showing of special circumstances to permit a subsidized

American operator to act as agent in this country for a foreign line will not be

granted where the small percentage of gross revenue derived from emigrant
traffic depended more on the foreign line s counter agreement to act as agent
for the American line than upon the agreement for which waiver was sought
even if termination of the agency resulted in termination of the counter agency

the subsidized operator might be able to increase its passenger business from

abroad alleged increased operating efficiency and decreased operating costs

were notpresented for the record the financial advantage of pier sharing while

real and measurable does not depend necessarily on a section 804 waiver the

American operator s earnings from the agency unsupported by other special
circumstances cannot be considered in themselves a special circumstance under

section 804 reduction in turnaround time at foreign port secured through
close association with the foreign line was not related to the section 804 waiver

and increased percentage of passenger travel to the area involved was not the

result of the agency relationship but presumably of the natural interest of both

lines in promoting such travel and moreover the first year forwhich an increase

was shown was that during which the American line operated its two new

liners ld 384386

Subsidized operators should be encouraged to use every means at their com

mand to increase carryings and efficiency or reduce overhead or other costs

whenever they can do so without incurring obligations that are unduly dis

advantageous l he means used to accomplish these objects may include acting
as agent for foreign flag vessels competing with American flag service which

requires waiver of section 804 of the Merchant Marine Act of 1936 However

such arrangement must necessarily result in greater benefit than detriment to

the American suhsidized operator Grace Line Inc 466 475 476

In considering whether a section 804 waiver requiring showing of special
circumstances and good cause should be granted to permit a subsidized operator
to act as soliciting agent for a foreign line the fact that the subsidized operator
is free to give preference in every respect to its own vessels is in itself a special

circumstance of substantial weight In addition the reCOrds showed that with

respect to cargoes in which the said operator was interested its vessels secured

disproportionately larger loadings than its sailings might ordinarily have en

titled it to ld 477

A preference agreement giving a suhsidized operator complete freedom to

prefer its own vessels over those of a foreign line for which it acts as soliciting

agent does not lose its character as a sflecial c ircumstance required to be shown

for a waiver of section 804 of the 1936 Act merely because it is consistent with

the operator s obligation under its subsidy contract The mere fact that the

record does not show an exact measure of the extent of the preference does not

mean that stich preference is not in fact being secured The indications are

that preference in passengers and cargo that would otherwise move over the

foreig n line is being secured and is a proximate result of the fact that the agency

agreement is qualified by the preference agreement ld 477
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The fact that a subsidized operator uses foreign tonnage to compete with

foreign tonnage by giving foreign line the cargo which it is unable to carry

under an agency agreement requiring a section 804 waiver does not require
the Administrator to find that the operator should charter additional vessels

or invite another American operator to institute a new service where the traffic

shunted to the foreign line amounted to an average of less than 400 tons per

sailing whereas the operator carried an average of approximately 1 800 tons

To require such chartering or new service in these circumstances would be an

improper governmental invasion of private managerial discretion Id 477 478

Although subsidized operator s transshipment business was developed dur

Ing part of the time when its affiliates did not represent foreign line but for

eign line was probably helpful to the operator in the latter s competition with

a foreign conference for such business continuation of the agency relationship

requiring waiver of section 804 of the 1936 Act will aid the operator in the

future by enabling it to keep informed of conference rates and conditions Id

478 479

Agreement permitting subsidized operator to act as agent for foreign line

requiring approval under section 804 of the 1936 Act benefits the operator

without imposing a disadvantage upon it or upon the American merchant marine

where as a result of the agreement the operator carries a larger share of cargo

than might be justified by its sailings Id 477

General agency relationship between subsidized operator general agent and

another steamship company under which although the agreement specifically
excludes the former from participation in any agency services performed by the

latter absolute separation cannot practically be achieved since for example

employees of the latter who will act under its supervision for a foreign flag

competitor of the former will also perform services for the former under the

latter s supervision and will act for the former under its control and direction

violates section 804 which makes it unlawful for a subsidized operator or an

associate or agent to act as an agent for a foreign flag vessel with which it

competes except by permission under special circumstances and forgood cause

Pacific FarEast Line Inc 580 592

SERVICE CHARGE See Terminal Facilities

SPECIAL RESERVE FUND See Capital Necessarily Employed

SUBSIDIES CONSTRUCTION DIFFERENTIAL

In general
The principle of parity underlying the Merchant Marine Act of 1936 is basi

cally sound but it is apparent that some of the procedures laid down in Title V

to achieve this principle while suited to the more or less static conditions and

relationships that may have existed in 1936 are inadequate now in light of

changes and fluctuations of economic conditions created by the passage of time

and by World Val II Sales Prices of Independence and Constitution 216

259
In planning for new vessels to be operated under subsidy the operator and

the government must consider the kind of vessel needed in the particular trade

and national defense and prestige values areparticularly important where large

passenger vessels are concerned Since section 211 of the Merchant Marine

Act of 1936 directs the Board to consider other facts and conditions that a

prudent businessman would consider when dealing with his own business it

is clear that general business conditions and expected results must be care



INDEX DIGEST 843

fully weighed in determining what maximum capital outlay a prudent busi

nessman would make for projected vessels Without joint consideration of

these factors by the government and the operator the project may fail If the

purposes of the Act are to be accomplished corrective measures should be con

sidered to replace present uncertainties and indefiniteness in the relations be

tween the operator and the government with a degree of certainty and definite

ness as well as reasonable promptness in defining vhat those relations shall

be Id 259

Estimate of foreign construction cost

Under section 502 b of the Merchant Marine Act of 1936 the Board s esti

mate of the foreign construction cost of proposed vessels must be based on ves

sels built to Ametican standards rather than foreign The legislative history

of the 1938 amendment to the section which substituted similar for like

in reference to plans and speCifications upon which the Board must base its

estimate of the hypothetical foreign counterpart of the American ship and the

administrative construction followed by the Board s predecessor for 10 years

lead to this conclusion While this construction of the Act does not result in

putting the American ship buyer and operator on a capital parity with his

foreign competitors the remedy if one is needed lies in an amendment to the

law Id 216
Estimated foreign construction cost of a vessel under section 502 b of the

Merchant Marine Act of 1936 may be made subject to an escalation clause in

circumstances where the American shipbuilder s accepted adjusted price bid

was subject to escalation information available to the Commission indicated

that foreign shipyards would not submit fixed price bids the method used was

the most accurate to estimate foreign construction cost since the amount of a

foreign shipyard s estimating factor would be largely a matter of conjecture

escalation is an accepted feature of government shipbuilding contracts and

generally benefits the government and section 502 when coupled with the au

thority given under section 207 to enter into contracts that appear to be nec

essary contains sufficient flexibility to permit subsidy determinations to con

form to accepted commercial practices Id 225 226

Under section 502 b of the Merchant Marine Act of 1936 requiring a fair

and reasonable estimate of cost of a vessel built foreign the escalation clause

in a foreign vessel sales contract should be geared theoretically to appr opriate

foreign wage and material indices since the vessel sales price is to be a price

corresponding to the estimated cost of building such vessel in a foreign ship

yard However where at the time of entering into a construction differential

subsidy contract the trend of foreign costs is similar to thetrend of U S costs

administrative convenience warrants the use of domestic indices as such use

would normally result in reasonably accurate provision for future changes in

costs and would obviate an administrative burden the cost of which might be

disproportionate to a changed result Id 226

In redetermining vessel s sales price the Board may make adjustments to give
effect to changes inthe wages material and other elements of foreign construc

tion costs and in the value of the foreign currency during the period of construc

tion and payment provided such redetermination is made on the basis only of

circumstances existing as of the date of the construction contracts Id 227

Neither the Merchant Marine Act of 1936 nor its legislative history show how

fluctuations in foreign exchange rates should be treated when they occur during

construction and progress payments on a vessel purchased under Title V of the

Act However since the objective of Title V is to permit purchase of a vessel
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at closest approximation to actual dollar price than it would have cost if built

foreign the Board is not precluded in redetermining the estimated foreign cost

from giving effect to an event such as devaluation of foreign currency occurring
SUbsequent to the date of the construction contract which controls the estimated

foreign cost provided that at the time of the original determination by the

Commission such devaluation could have been reasonably foreseen and might
have been provided for in the contract Id 228

Legislative history of 1939 amendment to section 705 of the Merchant Marine

Act of 1936 shows that Congress intended that the floor price of vessels sold

under Title VII was intended to be the same as proVided forships built and sold

under section 502 Thus the limitations of section 705 with respect to floor price

and date for determination thereof are applicable to the sale of vessels with

construction differential subsidy under Title V and Congress intended Title V

to require that estimate of foreign construction cost be made as of the date the

American construction contract therefor is executed Id 229

Since fees for preparation of bidding plans and specifications cost of inspec

tion during construction interior decorator s fees increases in cost due to run

ning standardization trials and cost of supplying items not included in the con

struction butwhich may be furnished separately by the Commission or purchased
by the subsidy applicant with prior approval of the Commission are items

which either were or could have been included inthe American shipyard bid and

are all items of cost to the American buyer which would be included in the

total cost of constructing a vessel in a foreign country under a reasonable con

struction of sections 502 a and b of the Merchant Marine Act of 1936 they

are properly considered for inclusion in the estimated foreign construction cost

of a vessel in amounts equal to the estimated foreign cost of each such item

Id 229231

For purposes of construction differential subsidy calculation that portion of

the cost of inspecting a vessel during construction which was borne by theappli

cant could be included to the extent that the work was in fact in lieu of and

in substitution of Commission inspection since in most cases the Commission

itself undertook the entire work as part of its administrative responsibility
under Title V of the Merchant Marine Act of 1936 and did not include any

part of the costs in the ship sales prices Id 230

The cost of materials and furnishings required for a ship s outfitting which

are part of the construction cost under section 905 d of the Merchant Marine

Act of 1936 arecosts which normally would have been included in the contract

of an American and foreign shipbuilder and are subsidizable under section

502 of the Act although furnished to the ship by the Commission or the sub

sidy applicant apart from the construction contract Since there is no reason

to assume that the differential between the foreign costS of these items and

their American costs will be the same as the differential between the foreign
and domestic costs of the rest of the ship it is necessary to determine the esti

mated foreign costs as separate and distinct cost items to be included in the

overall foreign cost estimate Id 231

In redetermining a vessel s sale price under Title V of the Merchant Marine

A t of 1936 the Board would not adjust the estimated foreign construction cost

to give effect to foreign currency devaluation occurring subsequent to the con

struction contract and during construction and progress payments since no pro

vision for such adjustment was contained in the earlier contract such a pro

vision would have created uncertainties in the final sale price and evidence
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was lacking that prudent businessmen would have desired to include such a

provision in the contract at the time it was made Id 232

Board s redetermination under Title V of the Merchant Marine Act of 1936

of the estimated foreign cost of vessels made by the Commission in 1948

must be made without adjustment for any disparity between the official and

free rate of a foreign currency incircumstances where the record fail d to show

concessions based on the disparity between the rates of exchanges in known

contracts with Western European shipyards the record contained unsupported
statements by bankers and the subsidy applicant s representative that some

unidentified U S businessmen were obtaining such concessions and even if a

concession could have been obtained with reference to the vessels involved the

amount itself would be a matter of conjecture only Id 237

The subsidy percentage determined for vessels as a whole should not be ap

plied to determine the subsidizable portion of 1 fees for preparation of bid

ding plans and specifications 2 cost of inspection during construction 3

interior decorator s fees 4 increases in costs due to running standardization

trials and 5 costs of supplying items not included in the construction con

tract but which were furnished separately by the Commission or purchased
by the applicant with prior approval of the Commission unless the estimated

foreign cost is included in the overall foreign cost estimate for the entire ship
and is thus reflected in the resulting subsidy percentage for the entire ship

Id 238

Board would determine that Holland was representative foreign shipbuilding
center for the redetermination of vessels sales prices under section 502 b

of the Merchant Marine Act of 1936 where it had the personnel facilities and

experience necessary for construction of proposed vessels a political and eco

nomic environment such as to give reasonably certainty that contractual obli

gations as to time quality and price would be performed the lowest prices
and no other shipbuilding center could meet all of these requirements ld

238 239

In redetermining vessels sales plices under Title V of the Merchant Marine

Act of 1936 the Board now will use cost estimates of the vessels built foreign

and made by a foreign Shipbuilder rather than an item by item estimation

based on best evidence available at earlier date where such estimates were

carefully prepared represented the fair and reasonable estimate of base costs

and were predicated upon actual invoices and transaction prices American

Export Lines Inc Sales Prices of Independence and Constitution 263

273

In redetermining vessels sales prices under Title V of the Merchant Marine

Act of 1936 the Board will adjust the estimated foreign construction cost to

give effect to foreign currency devaluation occurring subsequent to the con

struction contract and during construction and progress payments where there

is convincing evidence that a buyer with dollars in 1948 would have been able

to arrange for construction of vessels in the foreign country at a price in dollars

substantially below the official rate of exchange Id 283

The Board will make no subsidy allowance for government furnished ship s

outfit such as navigating instruments flags steward s outfit and deck and

engine room portable tools since there is no evidence that the cost of these items

inthe representative foreign shipbuilding center is less than cost at which they

willbe supplied by the government to the Mariner vessels involved Sales Prices

of Mariner Class Vessels 414 432
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National defense features
Allowance for national defense features under section 502 of the Merchant

Marine Act of 1936 need not be limited to vessel features added 10 the applicant s

plans and specifications pursuant to specific Navy Department request Section

501 b does notspecify any particular procedure for determining what features
qualify for national defense allowances but the Board will follow the sound

policy adopted by its predecessor in 1948 namely to pay for such features if

and to the ext nt they do not have a commercial utility or if and to the extent

their cost is disproPOrtionate to their value for commercial purposes Sales

Prices of Independence and Constitution 216 223

Inclusion of a vessel feature in an applicant s plans and specifications does not

bar per se the granting of a national defense allowance for sueh feature since

the Merchant Marine Act of 1936 contains no such bar section 502 a provides
that bids for vessel construction can be secured only if the Secretary of the

Navy approves and under section 501 this approval imports the finding merely
that the vessel is suitable for conversion into a naval or military auxiliary or

otherwise suitable for government use in time of war or national emergency

Id 223

The Merchant Marine Act of 1936 permits but does not require that national

defense features referred to in section 502 b be added to original plans fOr a

vessel as a result of the Navy s suggestions as authorized by section 501 b

Id 223

Inclusion of vessel features in a subsidy applicant s plans and specifications
generally creates an inference that they were included for commercial reasons

butwhen they were incorporated at the request of the Commission s staff acting
in the Navy s interest the Board will deem the staff request the equivalent of a

Navy request so that the features willbe considered as national defense features

under sections 501 b and 502 of the Merchant Marine Act of 1936 Id 239

240

Speed exceeding 22 knots on vessels involved will be considered by the

Board as national defense feature where the additional horsepower required for

such excess is not needed to maintain projected schedules the excess has little

or no commercial value the Navy and the Commission affirmatively required
increased horsepower from that incorporated in the original plans and the

applicant explained in an amended subsidy pplication that such increase was

installed at the pOinted suggestiOn of the Navy Id 240 241

Increased evaporator capacity over that commercially valuable on vessels

involved will be considered by the Board as national defense feature where

the Navy stated that the total capacity was agreeaLrte to it and the shipbuilder
knew that excess evaporator capacity would he required by the Navy because

of possible useof vesselsas troop ships Id 241 243

Extra generating capacity over and above that required for commercial pur

poses on vessels involved will be considered by the Board as national defense

feature where it was requested by the Commission staff to meet Nlwy require
ments This fact together with the fact that the excess capacity was not

needed commercially overcome any inference that the excess capacity had or

was intended to have commercial utility Id 243 244

Extra cost of dual engine rooms on vessels involved will be considered by the

Board as includable in allowances for national defense feature where such

rooms were incorporated by the shipbuilder after consultation with the Navy the

Commission s staff affirmatively requested the feature based on their understand
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ing of Navy requirements and divided engine rooms are not commercially de

sirable or necessary Id 244

Increased third class passenger accommodations on vessels involved will not

be considered a national defense feature where American flag participation as

to such accommodations in the proposed service was insignificant and such

accommodations would provide an ollvious avenue of competition with foreign

flag ships the Navy approved original plans which did not include such increased

accommodations the Navy approved revised plans greatly increasing such ac

commodations butmerely noted that the passenger capacity has been increased

the Navy upon request for certification of such accommodations as a defense

feature stated that if the proposed ships were converted to naval transports

much of the third class accommodations would prollably lle removed to increase

troop capacity the Navy later requested that its refusal be cancelled and certi

fied the space as a defense feature but there was no evidence that it asked for

or suggested the increased space troops and crews of transports would be more

efficiently berthed in larger spaces the subsidy applicant testified that there

was commercial value to the increased third class space and the applicant can

diclly implied that such space was needed to meet competition by other carriers

and by airlines Id 245 246

Additional bulkheads will not be allowed by the Board as a national defense

feature on vessels involved since although they are not required by the Coast

Guard or the American Bureau of Shipping they are called forby Senate Report

184 75th Cong 1st Sess and have been required consistently by the Maritime

Administration for commercial vessels no mention of bulkheads as national

defense features was made either by the Navy or the Commission in connection

with the vessels original plans although the Navy subsequently certified them

upon later request of the subsidy applicant and the policy of the Merchant

Marine Act of 1936 as expressed in section 101 is that the American merchant

marine should be composed of the safest and most suitable types of vessels Id

246 247

In redetermining sales prices of the Independence and Constitution pursuant to

Title V of the Merchant Marine Act of 1936 the Board used the method of

estimating foreign cost in detail paralleling every item in the detailed estimate

of tHe low United States bid with a corresponding estimate of the foreign cost

of that particular item This included estimation of costs of materials labor

overhead and profit Id 247 252 257

In keeping with the policy heretofore adopted by the Commission and ap

proved by the Board in Sales Prices of Independence and Constitution
4 F lIB 216 generally speaking the following items should be paid for by the

Government as national defense features in sale of Mariner class vessels

a 25 percent excess shaft horsepower over normal extra cost of main and

au iliary machinery feed and fuel pumps and blowers b vessel strengthen

ing for navigation in ice c splinter protection in the form of special treatmel t

steel plating for sides and deck of bridge house d installation of trunks

for wartime carrying of degaussing cables e vital machinery parts to be made

shock resistant f installation of two 600 kw turbo generator units instead of

two 500 kw units with piping and valve connections provided for two additional

600 kw turbo generator units g lubricating oil system to be operated by pres

sure as well as by gravity h two 12 000 gp d low pressure evaporators in

stead of two 8 000 g p d units i increasing fuel oil transfer system to receive

and discharge at 2 100 gp m for fueling at sea instead of normal system having
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capacity of 350 g p m j increased size of firefighting pumps and piping k

two 60 ton booms instead of one 30 ton boom Sales Prices of Mariner Class

Vessels 414 416418

Since a sustained speed of 20 knots has commercial utility for a Mariner

converted to a combination vessel to carry more than 12 passengers no national
defense allowance forcharacteristics in Mariners designed to produce such speed
will be made unless a special showing is made with respect to prospective opera

tion on short runs that a lesser speed will provide commercially equivalent

service Id 419

A sustained speed higher than 18 knots for a Mariner to be used as a cargo

vessel has no commercial utility and in any event the cost thereof is dispro

11ortionate to its value for commercial purposes since the newer and faster U S

flag cargo vessels have lesser sustained speed only 11 foreign flag vessels engaged
in U S foreign commerce had a higher sustained speed in 1953 and several

foreign vessels are being built having a design speed of 18 knots or better but

the factor of speed is becoming less important in the comvetition for cargo Id

421424

Reconstruction or reconditioning subsidy
The authority for granting subsidy aid for reconstructing or reconditioning

merchant vessels of the United States is contained insection 501 c of the 1936

Act In general the requirements are the same as for the granting of subsidy

assistance for construction of a new vessel with the additional requirement that

aid for reconditioning shan be granted only in exceptional cases and after a

thorough study and a formal determination that the proposed reconditioning is

consistent with the purposes and pOlicies of the Act American President Lines

Ltd Redetermination of Reconditioning Subsidy 396

Applications for reconditioning vessels were pro11erly considered b 7 the Com

mission as exceptional cases as required by section 501 c of the Merchant

Marine Act of 1936 where all vessels involved were built by the government in

wartime and not designed for the commercial needs of the services in which

they were ultimately to be employed at the time the applications were

under consideration the Act read that a subsidy should be granted for

construction of a new ship where plans and specifications call for a new vessel

which will meet the needs of the service route or line and the requirements of

commerce and if the vessels had not been built for ar use the full cost

thereof including the facilities requested in the reconditioning applications
would have been the proper basis for subsidy award under section GOl a of the

Act ld 401 4 2

Determination by the Commission to treat reconditioning applications as ex

ceptional cases when the vessels involved were recently built was expressly

within the contemplation of Congress when section 501 c of the Merchant

Marine Act of 1936 was being enacted Congress did not want government

subsidy money used to recondition older ships but indicated that alterations on

newly built ships to meet special trade requirements might well be subsidized

ld 402

Selection by Commission in1946 47 of particular foreign country Sweden as

representative shipbuilding center and computation of subsidy rate of 34 10 pel

cent for reconditioning work on vessels win notbe modified by the Board where

the conditions prevailing in foreign countries inthe latter part of 1946 were still

fluctuating so as to make sound estimates of foreign cost most difficult to obtain

no valid substitute was available for use by the Board and the Board could not

say that the Commission should have made use of the Joint Resolution of June
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11 1940 authorizing the Commission to estimate foreign costs on the basis of

conditions existing prior to September 3 1939 which in effect meant 50 percent

subsidy because domestic costs climbed rapidly after June ll 1940 Id 411

Estimated Netherlands reconditioning costs of vessels will be made on the

basis of the official rate of exchange dollars florins prevailing at the respective
contract dates where it vas not certain what conditions the Netherlands might
have imposed for the use of credits to arrange through transferable sterling
or otherwise at less than official rates for reconstruction work on foreign U S

ships the mere IOssibility of establishing florin credits at less than official rates

would give no assurance they could be used for the kind of work involved and

all reconstruction work on the vessels involved was completed before the date

of the official devaluation of Netherlands currency and hence no progress

payments would have been delayed until after such devaluation Id 412

SUBSIDIES OPERATING DIFFERENTIAL See also Capital Necessarily Em

ployed Essential Trade Routes Intercoastal Operations Jurisdiction

Pooling Agreements Practice and Procedure Section 804 Waivers

In general
An operating differential subsidy is necessary to meet competition from

foreign flag vessels and to promote the foreign commerce of the United States in

furtherance of the purposes and policy of the Merchant Marine Act of 1936 as

amended where the route is an essential trade route under section 211 a of the

Act and vessels now constituting applicant s fleet are of the type size speed and

number required Review of Mississippi Shipping Co Subsidy 68 74

Title I of the Merchant Marine Act of 1936 establishes the goal of a Merchant

Marine sufficient to carry a substantial portion of the foreign commerce of the

United States For diplomatic reasons substantial portion was adopted in

place of the 50 percent standard set forth in earlier drafts of the law This

general guide is subject to other controlling considerations in dealing with indi

vidual trade routes such as section 211 a which enjoins in determining essen

tial services routes and lines consideration of the number of sailings and types
of vessels that should be employed and other facts Which a prudent businessman

would consider in his own business In determining adequacy of service of a

particular trade route section 211 a and other provisions of Titles II and IV

emphasize principally the needs of the specific route under consideration

Bloomfield S S Co Subsidy Routes 13 1 and 21 51 349 352 353

Shipping company was not shown to have failed to cooperate with other

American flag companies in the development of the American Merchant Marine

as a whole in violation of its operating differential subsidy agreement where it

made it clear that it had no objection to the admission of another American flag
company to foreign conference on equal terms with other members and had no

objection to the participation of the latter company in the carriage of the com

modity in question on equal terms with other conference members although it

had participated as a conference member in agreement to give deferred rebates

in transportation between foreign ports Isbrandtsen Co Inc v American

Export Lines Inc 442 44

A subsidized service may include a call at Guam Section 605 a of the

Act authorizes such a call and provides for pro rata abatement of subsidy on

account of domestic cargo mail or passengers to Guam American President

Lines Ltd Subsidy Route 17 488 499

The purpose of providing cost parity is to enable the United States flag lines
to meet foreign competition and the existence and degree of such competition are
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considerations basic to the subsidy contract Vhere foreign flag competition is

eliminated the basis for the award disappears So too where competition has

diminished from the level existing upon computation of the award the basis for

the award may be affected to the extent of the change in competition Lykes

Harrison Pooling Agreement 515 524

Accomplishment of the purposes and policy of the Act s 605 c

A finding pursuant to section 605 c that additional vessels should be operated
in the accomplishment of the purposes of the Act is justified primarily by a prior

finding of inadequacy of service and uy additional reasons such as increasing

effectiveness of foreign flag competition inability of some vessels to meet such

competition in the future and desirability of adding more vessels that will meet

the strict requirements of a subsidized service Bloomfield S S Co Subsidy

Routes 13 1 and21 5 305 324

Vhere there is a finding of inadequacy of service under section 605 c such

finding is the primary reason formaking the second finding that additional ves

sels should be operated on the service in question in the accomplishment of the

purposes and policy of the Act American President Lines Ltd Calls Round

The World Service 681 694 695

Adequacy of service
Board must decide under section 605 c whether subsidy is necessary to pro

vide adequate United States flag service only where applicant seeks to estaulish

a service not in existence or where the Board finds that the prospective subsidy

contract would be unduly advantageous or prejudicial Legislative history of

the section does not lend cogent support to an interpretation that in any event

the Board must decide whether a subsidy is necessary to provide adequate

United States flag service However adequacy of service remains as a con

sideration in the ultimate disposition of subsidy applications Maritime Com

mission decision seemingly at variance with the above interpretation of section

605 c was decided under section 601 a the Commission stating that as a

matter of policy subsidy would be granted whenever necessary to maintain

adequate United States service on essential trade routes Pacific Transport

Lines Inc Subsidy Route 29 7 19 20

Under section 605 c adequacy of service is not an issue unless the Board

finds that an applicant s proposed service is in addition to existing services or

unless the Board finds that the granting of subsidy would give undue advan

tage or be unduly prejudicial as between citizens of the United States Pacific

rransport Lines Inc Subsidy Route 29 136 138

Adequacy of services under consideration in section 605 c is adequacy of

berth or liner service on the particular trade route in question Vhat may be

considered adequate United States flag service on one route may be quite in

adequate on another Bloomfield S S Co Subsidy Routes 13 1 and 21 5

305 317

Adequacy of service under section 605 c is not necessarily determined ex

clusively by the mathematical percentage of cargo capable of being carried

Type size and speed of vessels regularity frequency and probable permanence

of service relative importance of export to import 0n particular route and effec

tiveness of foreign competition are among factors to he taken into considera

tion In view of these considerations and in view of the increasing effective

ness of foreign competition U S flag service must be deemed inadequa e unless

dependable U S flag liner sailings are available sufficient to carry at least one

half of the outbound commercial cargo that may be expected to move in liner

service ld 317 318

III
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Adequacy of service in the future within the meaning of section 605 c is

properly measured by adequacy of service in the past modified to such extent

as may appear justified by the best available judgment as to what the future may

ha ve in store For this purpose opinion evidence of economist witnesses will be

given due consideration Id 318

Service already provided by vessels of United States registry is inadequate
within the meaning of section i05 c of the Merchant Marine Act of 1036 where

there is no dependable United States flag liner sailings available sufficient to

carry at least one half of the outbound commercial cargo that may be expected to

lllove in liner service United States flag liner carryings were less than 50 of

total liner exports and most important there was an adverse trend over the last

four year period Id 322 323

Argument that United States flag vessels presently operating on routes involved

are carrying all the liner cargo available to vessels of this country and that

additional vessels will merely dilute the United States carryings and notattract

cargo from foreign competitors is rejected since United States flag sailings have

recently been fully loaded without capacity for added cargo and some United

States f1ag vessels now on the routes are inferior in type and speed to new ships
l laced in competition with them by foreign operators Id 323

Vhile 50 percent participation by vessels of United States registry in our

total foreign commerce was intended by Congress to be a generally desirable

goal Congress never intended to establish 50 percent as an absolute level below

which the Board in exercising its discretion might never descend indetermining
adequacy forany particular trade route under the Merchant Marine Act of 1936

Bloomfield S S Co Subsidy Routes13 1 and 21 5 34 352

lhe award of subsidy is a function inherently stamped with the exercise of

discretion and to follow rigid mathematical formulae alone 50 U Srflag par

ticipation as an absolute level for adequacy of U S flag service would largely
frustrate the application of the Board s independent judgment as contemplated
by Congress ld 352

By declining to find inadequacy of service in a particular case the Board does

not mean to establish that uncleI other circumstances it would be unable to

reach a different conclusion where a silllilar estimate of United States flag
participation was made 49 percent rrhe question of adequacy must be

resolved on the basis of the particular facts in each case ld 353

Vhere the estimated annual liner capacity of United States fiag operators on a

trade route amounted to 4 percent of the estimated total liner cargo available

annually and in view of the margin of possible error inherent in estimating
future capacities and traffic there has been no such showing as would convince

the Board in a section 605 c proceeding that service is inadequate and that

additional vessels should be operated on the trade route involved Id 353

Vhile 50 percent U S flag participation in cargo moving in our foreign com

meree is the goal to be sought under section 101 of the Merchant Marine Act of

1 36 U S flag service on every route need not provide such calTying capacity
amI much less is such participation the standard of adequacy of U S flag par

ticipation in cargo llloving over l particular part of an essential trade route

here an additional 2 percent participation by a steamship line would increase

cal ryings by only 29 000 tons a year the Board will not find that U S flag
service is inadequate under section G05 c for a particular part of an essential

trade route and in any event the Board will not find that additional vessels
should be operated thereon in accomplishment of the purposes and policy of the
Act Lykes Brothers S S Co Inc Increased Sailings Route 22 455 464

688 650 0 63 59
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Infrequency of direct sailings is not enough alone to render service provided

by American flag vessels inadequate under section 605 c of tbe Mercbant

Marine Act of 1936 wbere tbe subsidy applicant itself carries about half of the

eargo moving in tbe trade Witb respect to tbe fear of tbe applicant that

foreign flag operators may invade the route the Board will note that the

applicant has not applied to tbe Maritime Administrator for permission

to make additional unsubsidized sailings tbereon Id 464

All cargoes wbich common carriers on a particular route may reasonably

expect to carry must be included in statistics adduced to test adequacy of U S

flag service on a route for section 605 c services Thus coal presently carried

by Japanese vessels would be solicited by U S flag vessels if tbose vessels were in

distress for cargo and must be included Captive ore must be considered as

proprietary there is no indication that this cargo would ever be available to D S

flag vessels other tban Istbmian American President Lines Ltd Calls Round

The World Service 681 692

It is the applicant s service ratber tban intervenors services which are to be

considered in determinations of adequacy of service under section 605 c Id

693

Adequacy of service under section 605 c sbould be weighed on the basis of

separate inbound and outbound services where export traffic far exceEds import

traffic However inefficiency of operations wbich may result from overly refined

examination of adequacy or inadequacy of service is inconsistent with tbe

purposes and policy of the Act and militates against consideration of adequacy

of service on the basis of four segments of applicant s round theworld service

ld 693
Service is inadequate within the meaning of section 60u c where American

flag carriers participating in trades competitive witb pplicant s proposed
service have carried no more than 27 of the total traffic originating in any

l1nited States North Atlantic port other than New York or Boston and no more

than 41 of inbound traffic on such routes ld 693 694

While the goal of 50 United States flag participation is not a rigid standard

for application in section 605 c matters wbere statistics sbow a participation

sufficiently below tbat standard tbey would indicate in the absence of cogent

counterbalancing considerations inadequacy of service ld 694

Authority of the Board

A complaint by a steamsbip company initiated under section 810 of tbe Mer

cbant Marine Act to terminate the subsidy agreement of another line alleging

unjust discrimination and unfairness because of violations of section 810 and

of provisions of tbe subsidy agreement relating to violations of the1916 Sbipping
Act does not cbarge any violation of tbe 1916 Act and complainant tberefore

has no statutory right to file a complaint for relief under tbat Act Moreover

complainant bas no statutory right as a taxpayer or competitor to intervene

in statutory or contractual relations between tbe United States and a subsidized

operator Under the 1936 Act and Reorganization Plan No 21 of 1950 tbe

Board has authority to make amend and terminate operating subsidy agree

ments and the l1aritime Administrator acting for the Secretary of Commerce

has autbority to take all actions to administer such agreements when once made

Isbrandtsen Co Inc v American Export Lines Inc 442 448 449

Application for operating differential SUbsidy will be considered only insofar

as it seeks a prospective award Tbe Act neitber contemplates nor autborizes

retroactive payment of operating subsidy American Export Lines Inc In

creased Sailings Route 10 568 571
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Contract provisions
The requirement of a subsidy contract that permission be obtained for sail

ings additional to those subsidized is not designed to affect the ability of an

operator to qualify an extra or new service as existing but rather to safe

guard against possible improper competitive practices and prevent operations
prejudicial to the purposes and policies of the Act Lykes Bros S S Co Inc

Increased Sailings Route 22 153 158
Clause of operating differential contract by which carrier has bound itself

not to enter into any agreement restricting the coverage of its subsidized services

without Board permission certainly places some limitation upon any conversion

of a subsidized service from a common carrier operation to a private or con

tract carrier operation Consolo v Grace Line Inc 293 304

Subsidy operator has not been shon to have violated section II 18 c of

its subsidy agreement requiring it to secure prior approval of the Commission

to enter into an agreement restricting the volume scope frequency or coverage

of its subsidized service on a trade route where as a member of a foreign con

ference it entered into a freight agreement to transport commodity between

foreign ports which agreement provided for deferred rebates called for con

ference members to provide sufficient tonnage to insure regular and quick

transportation of the commodity established a minimum agreed rate and the

privilege for conference members to admit other shipowners to the benefits and

obligations of the agreement and bound the exporters of the commodity to ship

exclusively on conference members vessels except with consent of the confer

ence members Such an agreement does not have the all ed restrictive effect

does not require approval and the evidence does not show any violation of

section II 18 c of the agreement Isbrandtsen Co Inc v American Export
Lines Inc 442 454

Agreements with other carriers for the exclusive transportation of cotton

from Alexandria Egypt to ports in India and Pakistan falls squarely within

the class of agreements required by section II IS c of operating subsidy con

tracts to be filed for approval Such approval however will be granted by the

Administrator where the agreements have notbeen found to be incontravention

of the purposes policy or provisions of the 1936 Act Isbrandtsen Co Inc v

American Export Lines Inc 772 784

Definitions of terms used
Under section 605 c of the Merchant Marine Act of 1936 existing service

is not confined to that provided by a carrier s owned vessels but may include

chartered vessels as well Service includes the entire scope of an operation
and this interpretation is consistent with the word as used in sections 211 215

501 606 and 608 Pacific Transport Lines Inc Subsidy Route 29 7 11

Although the word substantial is notused insections 601 and 602 to modify
competition it must be assumed that operating subsidy was intended to offset

the effects of real and substantial foreign flag competition Review of Grace

Line Subsidy Route 2 40 44

The word Orient in section 605 a of the Merchant Marine Act of 1936 is

broad enough to include Malaya and Indonesia The word must be given its

usual and well settled meaning In 936 in government and industry shipping
circles Orient and ar East had substantially the same meaning and included

the ports in question Moreover if Congress had intended to protect only exist

ing services and there was none from the Atlantic coast to Malaya Indonesia
in 1936 it could readily have so provided by giving grandfather rights as it

j
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did in section 805 a of the Act Thus subsidy may be paid for that portion
of voyage from Atlantic ports to Malaya and Indonesia which does not include

intercoastal trade in accordance with the formula of section 605 a American

President Lines Ltd Subsidy Route 17 63 i5 67

The legislative history of the Act establishes that in reaffirming the policy
that the United States shall have a merchant marine sufficient to carry a sub

stantial portion of the foreign commerce of the United States Congress meant

by substantial more than half of that commerce Bloomfield S S Co Sub

sidy Routes 13 1 and 21 5 305 317

Discrimination by subsidized operator sec 810
hile Congress may have intended to give the protection of section 810 only to

United States flag carriers operating no lines or services under foreign flag the

Board need not decide that pOint where the record showed that the carrier com

Tllaining of unjust discrimination might have o erated foreign flng shillS as

tramps over the trade route involved as well as its American flag vessels on

regular service and furthermore the so called tramp sailings were ommon

carrier operations Thus no finding can be made by the Board that comlllainant
is operating as a common carrier eXClusively with American flag vessels The

word exclusively in section 810 clearly denotes every kind of operation whether

regular or s caIled tramp Isbrandtsen Co Inc v American Export Lines Inc
442 451

Section 810 extends protection only to those common cnrriers who employ
American flag vessels exclusively on each of the trade robtes served by those

carriers it does not extend its protection against competition on a certain route

to an American citizen who operates foreign flag vessels as common carriers on

trade routes other than that in question This interpretation is supported by
the legislative history of section 810 whereby an established route was

amended to read any established route Isbrandtsen Co Inc v American

Export Lines Inc 772 780

Section 810 does not deny its protection to an American flag carrier who also

employs or operates foreign flag vessels in private carriage on any of theworld s

trade routes For the purposes of section 810 the term tramp is antonymous
of the term liner and not of the telIn common carrier lV hether or not a

tramp is in private or in common carriage will be determined on the facts of each

case as to the function of the particu11r vessel and the manner in which it is

regarded by the public not on the classification given the vessel by the operator
There it is shown that 12 foreign flag tramps carried all cargoes under ontracts

with foreign governments except in the one instance of one ship which in addi

tion to contract cargo carried machinery as a matter of accommodation at the

request of one of the contracting governments such vessels were deemed to have

been operated in private carriage and such operation did not disqualify the

operator from the protection of section 810 ld 782 783

Dual or multiple subsidies
Section 605 c gives the Board power to grant dual and multiple subsidies on

a single route and a subsidy contract does not have the effect of an exdusive

franchise The Board s power is notaffected by an offer of a subsidized operator
to increase its service to provide additional subsidized voyages on a route for the

service of which other ollerators have applied for subsidy Pacific Transport
Lines Inc Subsidy Route 29 7 18

On the basis of a record showing that neither subsidy apI icant call carryall
or a substantial portion of the cargo being carried by the other the grant of a

SUbSidy to both will not undUly prejudice either However the question of
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undue prejudice will be left open for future consideration in the event one

applicant should fail to qualify under other sections of the Merchant Marine Act

of 1936 which may raise a question of the necessity of entering into a subsidy
contract with the qualifying applicant in order to provide adequate service Id

18 19

Existing service
Under section 605 c of the Merchant Marine Act of 1936 existing selYice

is not confined to that provided by a carrier s owned vessels but tuay include

chartered vessels as well Service includes the entire scope of all operation
and this interpretation is consistent with the word as used in sections 211 215

501 606 and 608 Pacific Transport Lines Inc Subsidy Route 29 7 11

The term service in section 605 c embraces much more than vessels it

includes the scope regularity and probable l erlllanency of the oler 1tion the

route covered the traffic handled the support given by the shipping publil and

other factors which concern the bona fide character of the operation Umler

section 708 of the Act the Board has express discretion to grant opcrating
lifferential subsidy if necessary to a charterer of Government owned vessels

uuder Title VII of the Act on the same terms and conditions as are elsewhere

llovided in the Act with respect to payment of such subsidies to operators of

privately owned vessels Thus the Board is authorized to determine that the

charterer of Government owned vessels is operating an existing service within

the meaning of section 605 c it does not appeal that different considerations

for the pw poses of section 605 c should be applicable to the charterer of

privately owned vessels Id 11

PFEL has stated that should its present application forsubsidy be approved
it will purchase vessels to replace chartered vessels presently being operated
Vessel ownership is a matter which the Board must consider under section
601 a and other apposite sections of the Act but it is not germane to an

inquiry as to whether PFEL is operating an existing service on the route Id

11 12

lVhere the evidence showed that numerous factors embraced in the term

service were fulfilled by subsidized operator with additional unsubsidized

sailings it follows that the unsubsidized operation was to some extent at least

an existing seric within the meaning of section 605 c Even though the

additional sailings could not be made without the Administrator s consent the
fact that necessary consents were obtained for a period of over 4 years and were

in force at present is very strong evidence of permanency of some extra service
and of the bona fide intent of the operator to maintain it Lykes Bros S S Co
InC Increased Sailings Route 22 153 158

Whether or not a service is existing within the meaning of section 605 c

must be largely determined by operational facts The requirement in the sec

tion for notice and public hearing is not a condition to the establishment of an

existing service but a condition to the making of a subsidy contract on a

route served by two 01 more United States citizens operating with vessels of

United States registry The requirement of a subsidy contract that permis
sion be obtained for sailings additional to those subsidized is not designed to
affect the ability of an operator to qualify an extra or new service as existing
but rather to safeguard against pusstbte improper competitive practices and

prevent operations prejudicial to the purposes and policies of the act l lms a

subsidized overator is in the same position as an unsubsidized one once he has
obtained permission for additional unsubsidized sailings Le free to develop or

expand a service into one which could become existing ld 157 158

Ie
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A sailing constitutes part of an existing service under section 605 c of the

Merchant Marine Act of 1936 where it sails full outbound and returns inballast

though offering space since whether or not a service offered is availed of by

shippers is not determinative of the existence of such service Lykes Brothers

S S Co Inc Increased Sailings Route 22 445 461 460

In determining the extent of existing service under section 605 c of the

Merchant Marine Act of 1936 the Board will take account of the service pro

vided over a period of years vs the year immediately preceding filing of the

application or any other particular year and where the average number of

sailings was well above 48 for the five years preceding the section 605 c ap

plication the Board will find that the applicant has provided an existing service

at least to the extent of 48 sailings per year for which subsidy was sought

Id 461

Applicant for increase innumber of subsidized voyages found to be an existing

operator within the meaning of section 605 c of the Merchant Marine Act of

1936 after examination of statistics concerning number of calls amount of cargo

carried to the ports in question and the number of outward sailings American

Export Lines Inc Increased Sailings Route 10 568 572

Foreign flag competition
Since Congress has not provided a definition of the term competition as

used in sections 601 and 602 the term should retain that degree of flexibility that

will permit the administrators of the Act to carry out the general policies of

Congress with consideration for the exigencies of the day and to determine on

the facts of each particular case what constitutes foreign flag competition on

a particular trade route and whether such competition is substantial Review

of GraceUne Subsidy Route 2 40 45

In determining what constitutes foreign flag competition the Board is not

required to isolate or categorize special items of traffic and weigh each item

against the foreign flag competition therefor A determination that a sub

sidized line encountered substantial foreign flag competition on a route is prop

er although for example such traffic as reefer cargo may notbe subject to such

competition Id 45

Argument that insofar as the question of foreign flag competition is Con

cerned passenger service on combination vessels because of the special privileges
that inure to the whole vessel may be considered as an essential and integral

part of the cargo service and the Board may thus avoid evaluation of foreign

flag passenger service has cogency but need not be adopted since foreign flag
passenger competition on the route was of such a type and of such a magnitude
that subsidy was required to meet such competition Id 46

Substantial foreign flag competition has been encountered on Service 1 of

Trade Route 2 since 1947 and an operating subsidy for the six combination

vessels of Grace is necessary to meet such competition and to promote the com

merce of the United States in furtherance of the purposes and policy of theAct
Id 46

The determination having been made under section 211 b of the Merchant

Marine Act of 1936 that it is in the furtherance of the purposes and policy of

the Act to operate a certain number and certain types of vessels on each essen

tial foreign trade route and the findinghaving been made that there are foreign
flag vessels competing on the route it is not a requirement to the awarding of

an operating differential subsidy that the foreign flag competitors must otler

exactly the type of service with the same types of vessels or carry exactly the
same kinds of traffic as theUnited States flag operator Id 47

Ie
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Payment to APL of an operating subsidy for combination vessels does not

depend on thesubstantiality of foreign flag passenger competition standing alone

Under Title VI of the Act separate treatment of any element of traffic was not

specified or inferred American President Lines Ltd Subsidy Route 29 51

59
Foreign flag cargo competition is sufficient under the Merchant Marine Act

of 1936 to authorize subsidy aWllrd for combination vessels where 74 percent

of the revenue earned is derived from cargo carryings and therefore the vessels

can be regarded as predominantly cargo carrying units and substantial com

petition for cargo constitutes substantial competition for operation of each ship

as a whole Review of Mississippi Shipping Co Subsidy Route 20 68 73

For subsidy purposes it is not necessary to determine that combination vessels

are predominantly cargo vessels the record showing substantial foreign flag
competition for oargo but not for passengers since individual combination

vessels may be treated as an element of an entire fleet serving a route which

integrated fleet of vessels is required to meet foreign flag competition existing
thereon Id 74

The Maritime Commission in approving the application of Mississippi for

subsidy on Service 2 of Trade Route 14 clearly premised its action on the com

petition from foreign flag vessels serving Atlantic ports on Service 1 the Com

mission observing that l to the extent that traffic could move by a Gulf service

the foreign flag competition from the Atlantic ports is considered as indirect

competition with Gulf port services Review of Mississippi Shipping Co

Subsidy Route 14 107 109

On the basis of the commodities considered the vessels of i1ississippi operat

ing on the Gulf service Service 2 Route 14 have encountered substantial

foreign flag competition from Atlantic service Service 1 Route 14 and no

hange has been shown in the character or extent of such competition since

January 1 1948 which would require or warrant an adjustment in operating
differential subsidy payments to Mississippi ld 113

Farrell argues that the magnitude of the foreign flag competition cannot be

measured only by the number of vessels actually placed on berth or by the volume

of traffic carried Foreign flag lines operating on Route 15A are among the

strongest and most successful lines in the world and stand ready at any time

to place additional tonnage on the route Farrell urges therefore that the

Hoard shouid consider the character and resources of the competing foreign flag

operators since traffic statistics alone do not disclose the true extent of the com

petition but only the results of the battle of competition for available traffic

The Board recognizes that traffic statistics may not supply the complete answer

of the extent of foreign flag competition but they do disclose the fact of such

competition Farrell s combination vessels have from the time of their entry
into service in 1949 to the present encountered substantial foreign fla compe

tition for cargo 33 percent outbound and 16 percent inbound Review of

Farrell Lines Subsidy Route l5A 117 120

VThere substantial foreign flag competion for cargo but not for passengers is

shown an integrated operation provided by combination vessels may be sub

sidized The Merchant Marine Act requires that an operator s fleet on an

essential foreign trade route be viewed as a whole and where an integrated
operatioll is meeting most satisfactorily overall passenger and cargo require

ments the Board is not required to await improvements in foreign flag service

before permitting improvements in our own It is not the purpose of the Act to
maintain a second rate United States flag service but to promote and maintain

l

d
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a modern and efficient merchant marine No modification of Farrell s contract

is warranted Id 122 123

Foreign flag competition was properly found to have been diminished by a

sailing agreement in that the agreement permitted the subsidized operator to

divert its service to Iceland for defense purposes and to resume its position in

the pool when the defense movement ended It was proper to find that aside

from such diversion the agreement would have no appreciahle effed on compe

tition where solicitation was active and the agreement vas carried out in a

perfunctory manner and resulted in providing subsidized operator with a 16

to 23 share of total traffic as compared to an estimated 15 20 without an

agreement Moore McCormack Swedish Amerkan Lines Sailing Agreement 558

565 566

Hearings and determinations
Maritime Board has authority under section 105 1 of Reorganization Plan

No 21 of 1950 to conduct hearings with respect to the making or amending of

subsidy contracts where the existing contract left oI en for future consideration

rates for combination vessels Until such rates were fixed in the original con

tract or by addendum the matter could not become a mere incident of adminis

tration for the Maritime Administrator Itwas not important to decide whether

the act of completing the original agreement by adding the differentials applicable

to the combination vessels is a completing of the original contract thus a

making or an adding to the contract thus an amending Farrell Lines

Inc Subsidy Combination Vessels 22 24

Considerations of convenience to the Board and to the parties favor deter

mination of issue prior to hearing where intervenor raises an issue under section

605 a inconnection with a subsidy application proceeding to determine section

605 c and 805 a issues and the deterimnation under 605 a may relieve

intervenor of necessity of further participation and may result in a finding
that no subsidy can be granted in any event unless applicant ceases all inter

coastal carryings American President Lines IJtd Subsidy Route 17 63 64

Section 601 of the Act and other sections upon which the Board based its

action granting subsidy applications do not provide for public bearings or oral

argument Pacific Transort Lines Inc Subsidy Route 29 136

Petition for reconsideration based on argument that decision on 605 c

issues did not become final until subsequent administratiye determination ap

proving subsidy applications will be denied as not filed within time prescribed
by the Board s Rules since findings under 605 e are entirely distinct from those

required under other sediolls of the 1936 Ad 605 questions were eOmI letely

and finally decided in the decision except for Ilossihle questions arising between

two subsidy applicants if one had failed to qualif under sedion iOl and other

provisions of the Act both applieants were later found qualified for subsidy

and thus it was not necessary to decide the reserved issues in which petitioner
was in no event interested and the Board had given careful consideration to

petitioner s extensive arguments and its position as a competitor in the said

decision Id 137

Petition for reconsideration of decision on 605 c issues and of Board s later

administrative determination approving subsidy applications based on con

tention that Board s findings made in 1952 as to s rvice offered on route

should have been based on traffic data extending beyond 1949 was denied where

adequacy of service was not an issue and prior to the decision and theadminis

trative determination the Board had before it authoritative traffic data running
through 1951 with some supplemental information for 1952 all of which sup

ported conclusions indicated by the earlier data Id 137 138

I
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The requirement in the section for notice and public hearing is not a condi

tion to the estabUshment of an existing service but a condition to the making

of a subsidy contract on a route served by two 01 more United States citizens

operating with vessels of United States regi8try Lykes Bros S S Co Inc

Increased Sailings Route 22 153 157

Where a subsidy operator makes seasonable objections to a subsidy rate tenta

tively determined by interlocutory order and the case is set for hearing the

issues become the statutory ones under section 606 1 of the Merchant Marine

Act of 1936 nnd whichever l arty Board or operator is moving for readjust

ment of the prior year s raJte has the burden of proof Farrell Lines Inc

Final Subsidy Rates for1949 337 338 339
Motion to dismiss complaint against operator subsidized by M aritime Com

mission on grounds that complainant had no statutory standing to iniUate a

proceeding for n violation of secotion 810 of the 1936 Act that section 810
conferred no jurisdiction on the Board with respect to commerce between

points in foreign countries and that respondent violated no law but rather

complied vith section 14a of the 1916 Shipping Act will be denied since under

section 214 of the 1936 Act the Maritime Commission had full power to conduct

investigations necessary to carry out provisions of the 1936 Act and the Board

and the Administrator have all the powers of the Commission and their deter

mination to proceed is fully authorized by section 214 and Rule lOCa of their

Rules of Practice and Procedure Isbrandtsen Co Inc v American Export
Lines Inc 442 449

Board s conclusions under section 605 c that service proposed by subsidy

applicant would not be in addition to existing service and that award of

subsidy would not have the effect of giving undue advantage or of being unduly

prejudicial as between citizens makes it unnecessary to inquire into adequacy
of service or wbether in accompHsbmenlt of the purposes and policy of the

Act additional vessels ought to be operated However these conclusions are

not tantamount to finding that applicant is entitled to subsidy for such con

clusion can be reached only after administrative study and action under section

601 and other provisions of the 1936 Act American President Lines Ltd

Subsidy Route 17 488 498
Where the Board and the Administrator have heard argument in adVance

of hearing on the meaning of a word Orient in section 506 and 605 c of

the Merchant Marine Act of 1936 on motion of intervenor itself and the issue

was decided as a matter of law there was no error in failing to remand recom

mended decision to Examiner for further testimony on the issue as requested
by intervenor Assuming the decision was based on facts officially noticed

intervenor s remedy was to petition at the time for an opportunity provided by

the Administrative Procedure Act to show facts to the contrary The issue

was not before the E aminer and evidence thereon was properly excluded

American President Lines Ltd Subsidy Route 17 555 557

Performance of services for subsidized operator 803

Evidence that subsidized operating company was organized by predecessor

of steamship company for which the former proposes to act as genernl agent

that president of latter company holds stock in the former and is also president
of stevedoring company which performs services for hoth lines and toot vice

president of ship chandler company performing services for subsidized company
holds stock in both companies does not substantiate a violation of section 803

making it unlmvful for subsidized operator without permission to obtain
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such services from any company in which the operator or an associate com

pany has a pecuniary interest Pacific Far Jiast Line Inc 580 585 592

Pooling agreements
The Board is required as a matter of law to consider under sections 603 b

and 606 of the Act diminution of competition by reason of a pooling agree
ment in computing the amount of operating differential subsidy Lykes
Harrison Pooling Agreement 515 5 524

The acts and policies of the Shipping Board prior to passage of the Merchant
Marine Act of 1936 do not enter into consideration of matters arising under

that Act The Board is not precluded from considering diminution of com

petition by reason of a pooling agreement in computing subsidy rate by
virtue of a pOlicy previously laid down by the Shipping Board ld 524

Lykes 19 37 subsidy lgreement and resumption agreement executed in 1949

were one agreement Thus since a Lykes Harrison pooling agreement entered

into in 1933 was terminated and cancelled in 1939 and its present agreement
approved in 1948 did not refer to earlier agreements or purport to be other

than an independent and original agreement the Board is not precluded under

section 606 of the Merchant Marine Act from recomputing Lykes subsidy as

the pooling agreement was not in effect when the subsidy contract was awarded

ld 524

The factors set out in section 608 b which affect and measure the subsidy
award are not confined to necessary visible differences in ollerational cost

between the United States flag operator and those of a foreign cOIl1etitol but

are broader and more flexible inconformity with the purposes and policies of the

Act Efficiency invessel utilization foreign governmental and cargo llreferences
and other factors which depend in varying deglee 011 the kind and or amount of

foreign flag competition are considered rior to grant of the award ehanges in

these factors as a result of diminished cometition may alter the bases for the

award and must under Section 606 be considered in review Additionally
section 606 by requiring review of future llayments in resl1ct to other con

ditions affecting shipping implicitly contemI1lates conideration of concli

tions not existing at the time of execution of the subsidy contract or necessarily
basic to the contract at the time of execution Id 525

Operational effiCiency by subsidized operator is required by section 606 ill order

to minimize the public eXllenditure necessary for competition with foreign lines

consideration of diminished cometition for the purpose of reviewing subsidy
payments is required by sections 606 and 603 b in review of subsidy plyments
ld 525

Maritime Commission s express order of alll1rOval of Lykes Harrison looling
agreement was issued only under section 15 of the ShiflJling Act and the Com

mission s implicit approval of the agreement if any under subsidy provisions
was limited to the lawfulness per se of the agreement and did not extend to the

Jractices thereunder The Board is not estopped from reviewing the lmount of

subsidy payments to Lykes rd 525 526

lVhere the Board finds that concessions made to foreign flag interests in

revenue pooling agreement were due to restrictions imposed by foreign govern
ment subsidized operator has no alternative means to preserve its llosition in

the trade the agreement has not caused any relaxation in operator s solicita

tion foreign COilletition continues to be substantial the agreement has not

affected the volume or frequency of service specified in the subsidy contract and

the agreement has not resulted in diminution of competition there is no basis for
continuing an investigation for readjustment of operating differential subsidy
under section 606 GraceC S A V Pooling Agreement 528 534
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Service in addition to existing service

Applicant s proposed services would be in addition to existing services where on

Route 13 applicant made 11 sailings from Gulf ports between April 1951 and

August 1952 carrying bulk grain and cotton outbound and a small amount of

beet pulp homebound there was no regularity of sailings 7 of the 11 vessels

lITied full cargoes of grain and in all only 3 export shippers were served on

Route 21 5 applicant made 19 sailings between October 1951 and August 1952

and on all but one of these over 8 000 tons of either bulk grain or bulk sulphur
vere carried leaving little space for other services and if subsidy is

granted applicant s proposed services would have to be substantially superior
to past operations in the type of vessel regularly employed the extent of

service offered the regularity and frequency of sailings the port coverage at

origin 1l d destination and the availab lity of service to the general public
Bloomfield S S Co Subsidy Routes 13 1 anf 21 5 305 U 07

Vessels proposed to be operated on lr ade Route 17 Freight Service C 2 would

not be in addition to the existing service orservices where the prolJOsed service

would differ from the existing service in respect of vessel type number of ports
called extent of intercoastal service vennitted and the maximum number of

sailings permitted per annUI1I but the proposed change of vessel type from

AP3 s to C3 s was notso substantial as to cause the Board under section i05 c

of the Merchant Marine Act of 1936 to discount the present service as not

existing only one additional Philippine and one additional California port
were sought to be served the extent of intercoastal service to be permitted was

the same as that provided and the maximum JUinimmn limits on numbers of

sailings were so close to the actual average performed over the past six years
that the proposed service could not he regar ded ill that resved as one in

addition to the existing service American President Lines Ltd Subsidy
Route 17 488 494 495

Under section 605 c of the Merchant Marine Act of 1936 proposed service

would not be in addition to existing service where the only change in itinerary
would be service to one port on a regular rather than occasional basis service on

the trade route has been provided consistently by the subsidy applicant for at
least six years and although the use of newer hl1ger and faster vessels wilI

greatly increase available cargo capacity regarding this as additional service

would put a 11enalty on the incentive of United States flag operators to improve
their lot in foreign commerce of the United States and would notbe consonant
with the spirit of the Act Grace Line Inc Subsidy Route 25 549 553 554

Subsidy rates foreign costs See also Pooling agreements supra
Section 606 of the Ad is apIllicable only to readjustments made from time to

time after original differential rates have been established It is not lpplicable
where original rates have not yet been established as herein for combination

ships Farrell Lines Inc Subsidy Combination Vessels 22 24
The Board may IH 011erly include the cost to a foreign operator of re lutriation

of his officers nnd crew in estimating foreign flag wage costs under section
603 b where such cost is not a gratuity but is incurred in pursuance of an

obIigation arising either from a bargaining agreement Or from a statutory
vroyision American President Lines Ltd F inal Subsidy Rates 194J 1050
327 328 333

Computation of the cost to foreign operators of repatriation of officers and crew

in estimating foreign flag wage costs under section 603 b SllOul be ill1le in
accordance with the provisions of law applicable to crews Consequently where
tentative subSidy rates were based on figures which charged a Norwegian com
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petitor with the full cost of repatriating all crew every two years whereas under

the applicable law the Norwegian operator is responsible for only one third of

such cost the computation will be revised accordingly rd 328 333 334

Section 603 b requires that the amount of subsidy shall not exceed parity

it does not require that the amount awarded be exactly or not less than parity

Consequently an operator may not complain of the Board s alleged lack of

authority to include cost of repatriation as an item of expense in estimating

foreign flag wage costs since such inclusion even if it were improper would not

result in payment of an amount of subsidy in excess of parity rd 333

The Board may properly include within the term fair and reasonable cost

of wages section 603 b payment which an employer is required to make

with respect to an employed seaman which redound to his benefit and which

both he and his employer take into consideration at the time of employment
Such payments whether made directly into the seaman s hands or into the hands

of others for his benefit come within the broad definition of that which is paid
for his work Webster s definition of wages The definition does not inclqde

gratuities which are not bargained for and which are purely voluntary in the

part of an employer rd 333

Computation of estimated foreign flag competitor s cost of operation under

section 603 b will not be disturbed on the basis of information provided by

such competitor where that information is more favorable to the subsidized

operator in one detail social benefit payable to crew but less favorable in

other detail and if all the information were considered the result would be

less favorable to the subsidized operator rd 335

Subsidy rates for subsistence of officers and crews as well as wages and other

items are based on a comparison of the American operator s costs with the foreign

competitor s cost for the same ship under section 603 b of the 1936 Act and

neither the Act nor the Board s Manual contemplates an estimate based on

hypothetical operation by the American operator under foreign flag Thus

actual costs of a foreign competitor afford a factual basis for foreign cost esti

mate whereas a speculation only would be derived from an estimate of the

American operator s costs on the assumption it sailed under a foreign flag
However actual costs are not acceptable and the case will be referred back

to the Examiner for further evidence where the actual foreign cost used was

reported to be 5000 greater than the actual meal day cost of the operator s

American flag vessels from August 1947 to May 1950 another report from the

same source stated the cost to be considerably lower from January 1948 to

January 1951 after April H50 the cost appeared to be further reduced on the

average and no effort was made toward a reconciliation or verification of the

figures Farrell Lines Inc Final Subsidy Rates 1949 337 340342

Undue advantage or prejudice as between citizens

In determining whether services are competitive within the meaning of sec

tion 605 c the Board must consider inter alia the ports or ranges between

which they run in administering the subsidy program an underlying con

sideration as expressed in the preamble to the Act is to further development of

an adequate merchant marine and the Board must also consider the policy

expressed in section 101 that the merchant marine must be sufficient to provide

service on all routes essential for maintaining the flow of such domestic and

foreign waterborne commerce at all times Therefore the standing of an in

tervenor operator in any claim of undue prejudice or advantage under section

605 c is diminished to the extent that it does not offer a direct and regular
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service in general conformity to a route as a whole Pacific Transport Lines

Inc Subsidy Route 29 7 14 15

Although grant of subsidy for operation on a trade route may give an ad

vantage to operator over other United States flag operators to the extent they

are competing in certain segments thereof the resulting prejudice if any suf

fered by these operators which cover only part of the route would not be undue

within the meaning of section 605 c of the Hl36 Act Thus an applicant for

subsidy which regularly and comprehensively serves an entire route will not be

disqualified solely to protect operators which serve only such portions thereof

as suit their preference Id 15

A subsidized competitor of a subsidy applicant has a greater burden in prov

ing undue prejudice under section 605 c than would an unsubsidized operator
since it derives long range benefits from its subsidy Id 17

Where competitor of two subsidy applicants has operated profitably on a route

and has held its own with substantial success since the entry of applicants into

the trade notwithstanding that applicants have secured more than one third of

the total traffic and where on the basis of operation for the test year it could

not have handled with its then existing service the outbound traffic of either or

both applicants in addition to its own traffic there is no convincing evidence
that the granting of either or both applications would adversely affect competi
tor s relative position on the route Id 17

An offer by an intervenor which is a competitor of subsidy applicants to

furnish such additional vessels as may be required on a route has no bearing on

the question of undue prejudice or advantage under section 605 c That ques

tion depends on the existing service of intervenor as well as of applicants since

the section refers to such prejudice or advantage as between citizens of the

United States inthe operation of vessels incompetitive services routes or lines

Neither a subsidi7ed nor a nonsubsidized operator is entitled under the section

to assert a claim of undue prejudice to a prospective but nonexisting operation
Id 17 18

Even if under the second part of section 605 c the effect of a contract

would be to give undue advantage as between citizens such a contract will be

authorized upon a finding of inadequacy of service under the first part of sec

tion 605 c since it would be necessary to provide the adequate service con

templated by the Act Bloomfield S S Co Subsidy Routes 13 1 and 21 5

305 316 317

Evidence on whether an award of subsidy in connection with an existing
service would give undue advantage or be unduly prejudicial as between citizens

must come from party daiming undue prejudice under section 605 c of the

Merchant Marine Act of 1936 Where the prejudice is that an unsubsidized

operator will have to compete with the subsidy applicant it is not undue as it

was contemplated by the Act Where the prejudice is that an unsubsidized

operator will have to compete with the subsidy applicant for MSTS cargo allo

cations it is not a consequence of the allegedly aggrieved party being unsubsi

dized but of the number of sailings made by both operators since MSTS

allocates cargo according to the number of sailings offered by each U S flag
operator Lykes Brothers S S Co Inc Increased Sailings Route 22 455 462

Award of subsidy contract does not result in undue advantage or prejudice
to any competitors of applicant who do not intervene or to a competitor who

intervenes but does not offer any evidence on the question since evidence of
undue advantage or prejudice under section 605 c of the 1936 Act must come

from parties claiming undue prejudice American President Lines Ltd

Subsidy Route 17 488 496 497

II
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A sUbsidy award has nat been shawn to enable applicant to increase the

effect an a campetitar of advantages 01 prejud ces already existing by virtue

of unsubsidized service and to result in undue advantage and undue prejudice
where if the campetitar had carried its share af liner cammercial cargo in

the service invalved Oalifarnia PhHippines Hang Kang it wauld have amaunted

to less than 25 additianal tans per sailing autbaund and inbaund over a period
af two years and the recard was devaid af data to measure the extent to which

the mere existence af the applicant s service aperated to draw cargo away from

its campetitor to applicant s other transpacific services Id 497 498

Operators serving Guam are not protected from subsidized campetitian by
sectian 805 a af the Merchant Marine Act af 1936 relating to intercoastal 01

caastwise trade nar can section 605 c be applied to Guam leg af a propased
service because that sectian relates to praposed subsidized services in their

entirety In fact the sectian daes nat apply to Guam under any circumstances

because it relates to a cantract made under Title VI which in sectian 601

makes such cantract applicable anly to vessels in the foreign cammerce of the

United States Hawever aperators trading to Guam are entitled to some pro

tectian and the Baard will determine whether the effect of subsidy award will

be to give undue advantage 01 be unduly prejudicial as between the applicant
and anather U S aperatar Id 499

Baard is unable to find that the effect af awarding a subsidy cantract wauld

be to give undue advantage or be unduly prejudicial as to service to Guam

where the recard shaws that the valume af cammercial cargo handled by appli

cant has been small araund 9 percent of competitar s total 01 less than 200

tans per saHing applicant and its campetitar provide the only commercial

acean carrier service an the raute in questian and during theyears of recard

the campetitar has increased its sailings Id 499 500

Autharity is granted far applicant far operating differenti al subsidy to call

outbound with its unsubsidizecl vessels at Guam subject to the candition that

cargaes destined to fareign areas served by the service may nat be sacrificed

for cargaes destined to Guam where it appears there isa real need for ocean

carrier service that applicant s vessels help meet that need and have pravided
substantial and increasing service to Guam that without the service of the

vessels the area wauld be without service fram the United States Atlantic

Coast that even with the extra time invalved inmaking the call the applicant s

vessels have been and will be able to maintain a schedule that is campetitive
with the fastest schedules affered by any competitar and that the carryings

are minor when compared with the calryings af a U S flag campetitar fram

Califarnia and have not canstituted an unduly prejudicial burden an the

campetitor Id 508
Vessels af applicant far aperating differential subsidy may call hamebaund

at two Philippine autparts subject to the caveat that Indanesia lalaya cargaes

may natunder any circumstances be sacrificed where an mast voyages applicant
daes notcall at these autparts the Calls that have been made have nat appeared
to lessen either applicant s participatian in cargo moving in the trade in ques

tian 01 to have increased the hame vard transit time of the vessels beyand a

length that is campetitive with the best transit times of other aperatars and

these minar carryings do not canstitute undue prejUdice and advantage as be

tween the applicant an the one hand and its campetitars an the other Id 509

Board is unable in the absence af praof to find that permitting an increase

in the combined number of subsidized saiJings would give undue advantage or

be unduly prejudicial as between citizens of the United States in the operation

I
I
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of vessels in competitive services routes or lines The burden of showing undue

prejudice or advantage under section 605 c is on those opposing the award

Section 605 c does not interpose a bar to granting a prospective increase in

the number of EXort s subsidized sailings on Trade Route 10 American Ex

port Lines Inc Increased Sailings Route 10 568 572 573

Findings of inadequacy of United States flag service in both inbound and

outbound segments of applicant s proposed service make it unnecessary to deter

mine whether the effect of granting the application would be to give undue

advantage or be unduly prejudicial as between citizens of the United States

in the operation of vessels in competitive services American President Lines

Ltd Calls Round The World Service 681 694

Vessels suitability of

In determining the types sizes speeds and other requirements of vessels to be

operated ana route the Board under section 211 cannot be content only to

meet the immediate competitive situation but like the prudent businessman

must also consider the reasonable probabilities of the future Review of Grace

Line Subsidy Route 2 40 47

Where the foreign flag operator is a substantial competitor for traffic on the

route be it for cargo or passengers the policy of the Act both as to the selecting
of the best types of ships to meet the competition and as to subsidizing the types
of ships when selected does not require the existence of foreign flag competition
in each category passenger and freight any more than in each specialized
eategory of freight service If the American operator can engage and excel in
the battle of competition if as in the case of Grace on Trade Route 2 he has all

integrated fleet of 6 combination freight and lassenger ships plus 3 frEighters
rather than a fleet of 9 freighters it would be strange to make it a condition of

subsidy support that he shall have a less effective fleet with inadequate passenger
accommoda tions because the foreign flag operator is only so equipped The

objectives of section 211 of the Act would thereby be defeated Id 47 48

The preamble to the Merchant Marine Act of 1936 section 101 section 211 a

and b setting forth the purposes and policy of the Act require given the
existence of substantial foreign flag competition on an essential foreign trade

route support of that United States flag service best calculated to meet the flow

of commerce thereon Le 11 service composed of the best equipped safest and

most suitable types of vessels Where it has been determined that separate
lllssenger freight carrying a large number of pllssengers and freight services

are necessary to provide such a service although physical traffic requirements
might be met as in the past by a large number of combination vessels carrying
a limited number of passengers it would not be in accordance with the policy of

the Act to subsidize only one service freight Thus the Board will renew

subsidy for passenger freight vessels on a trade route to be operated in connec

tion with freight vessels although foreigruflag passenger competition standing
alone may not have been substantial American President Lines Ltd Subsidy
Hou te 29 51 5961

In establishing a subsidized United States flag service 011 all essential foreign
trade route the Merchant Marine Act of 136 does not require or eontemplate
that this service should be identical with or even substantially similar to that
offered by foreign flag competitors such requirement would notonly be contrary
to the purposes and policy of the Act but would allow foreign flag competitor to
dictate determinations under section 211 us to what services should be established
and number and types of vessels by compelling United States operation at level
of foreign Id 60 61
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Applicant for subsidy for operation of a certain vessel fails to meet the

requirements of section 601 a where 1 the vessel an austerity passenger

folhip used as a troop ship during thewar and placed into service as a temporary
measure to meet an emergency situation is notsuitable for the transportation of

commercial passengers and admittedly would not meet foreign flag competition
by better equipped ships and 2 there is no showing of applicant s ability to

aequir a suitable vessel other than that inquestion hether or not the vessel

was the best equipped safest and most suitable vessel available at the time it

was put into service is immaterial Oceanic S S Co Subsidy Marine

Phoenix 288 291 292

TARIFFS See Hrokerage

TERMINAL FACILITIES See also Free Time

Arranging berth for vessel is clearly an administrative expense connected

with doc age 01 berthage and should be eliminated from terminal service

eharge Intercoastal Steamship Freight Assn v Northwest iarine l erlllinal

A8sn 387 391

Item of terminal service charge for providing terminal facilities if not inci

dental to the receiving and checking of cargo is a charge for administrative

eXI enSe 01 for special services and should not be included as a part of the

service charge ld 391

Ordering Barges and Lighters and Giving Information to Shippers and

Consignees Regarding Cargo Sailing and Arrival Dates of Vessels etc cover

ervices neither requested by nor beneficial to the ship The ship s snpercargo

himself orders barges and lighters alongside when lumber is brought in that

manner The ship s own office or agent has all information as to ship s move

ments where authoritative information is available thus making item Giving
Information of terminal service charge unnecessary to the shil Id 391

392
Thile carriers obligations include the receiving of cargo from shipl erS and

the giving of a Feceipt therefor together with the handling of necessary papers

the iml Osition by a terminal company of a service charge against a canier for

items such as checking and receipting cargo is an unjust and unreflsonable

practice where the particular cargo lumber is accepted and canied by the shiV
without cheelas to amount the terminal actually checls the lumber and gives
a receipt for the shipper s benefit and the only receipt given by the carrier are the

mate s reC eipt and the bill of lading which are expressly based on the shipper s

count so that the service is for the use of the shipper and not the carrier ld

393 394
Vhile ordering railroad cars under ship s tackle is a selYice performed for the

benefit of the vessel such service does not justify the imposition by terminal

operators of a service charge against the vessel when other selTices not for the

benefit of the vessel are included ill the charge In the interest of uniform and

deal definitions the servkes included in a service cha rge should be limited to

those concerned with01 inddental to the receiving and checking of cargo and if

terminal ollerators desire to make a char e against the vessel for ordering

railroad cars they should set up a svecial charge therefor Id 394

TRADE ROUTES See Essential Trade outes Subsidies Operating
Differential

TRAMPS See Common Carriers

WAIVERS SECTION 804 See Section 804 Waivers

U S GOVERNMENT PRINTING OFFICE 1963 88650


	TABLE OF CONTENTS
	TABLE OF CASES REPORTED
	DOCKET NUMBER OF CASES REPORTED
	696
	S-18 & S-19
	S-31
	M-52
	712
	M-54
	S-29
	S-26
	S-33 & S-17
	S-28
	724
	S-30
	S-31 (2)
	722
	M-55
	M-55 (4)
	S-18 & S-19 (2)
	S-18 (2)
	M-55 (5)
	S-18
	M-57
	S-23
	729
	718
	M-58 & M-59
	M-56
	700
	M-60
	706
	M-60 (2)
	S-47
	S-41
	717
	S-34
	M-11, M-27, M-32, M-14, M-50, M-9, M-10, M-27, M-57, AND M-60
	S-40
	S-39
	707
	S-34 (2)
	724 (2)
	737
	S-43
	720
	S-48
	S-49
	S-38
	M-61
	741
	S-33 & S-17(4)
	S-27 (SUB 2 & 4)
	S-27 (SUB 2 & 4) (2)
	759
	S-54
	S-46
	S-33 & S-17 (2)
	S-27
	S-44
	M-62
	S-50
	M-63
	766 & 769
	768
	S-66
	723
	S-51
	767
	730
	743
	S-38 (2)
	M-64
	INDEX DIGEST



