
PROPOSED FINDINGS OF FACTI

AmericansBusiness Pier 7 and the Warehouse
s

1 American is a marine terminal operator MTO within the meaning of the

Shipping Act

2 American is in the business of among other things storing handling and

distributing cocoa and other commodities for the account of Americansocean common

carrier nonvessel operating common carrier ocean freight forwarder MTO and shipper

customers Complaint Docket 0409 1

3 Americansbusiness operates at what Pier7DiagramEibitG hereto2 in

Red Hook Brooklyn Americansbusiness isnontransportable it exists by virtue of the

licensed status ofthe facilities which it operates discussed in greater detail infra Tr 180

4 American is engaged in domestic and foreign commerce Most of the cocoa

stored at Pier 7 is grown on the Ivory Coast of Africa or Indonesia and arrives on

foreignflagged ships E 334 The ships are unloaded by longshoremen employed by

American Stevedoring Inc American Stevedoring and stored in the warehouse located at

Pier 7 operated by American Warehousing Warehouse American Stevedoring has some

of the same principals as American Warehousing however the companies are separate and

1
The PAscriticism that AmericansStatement ofFacts should have been enumerated as formal

Proposed Findings ofFact leaves us no choice but to submit this document These Proposed Findings of

Fact shall also serve as Americans response to the PAsProposed Findings ofFact

2Americansposttrial motion to permit consideration ofthiseibit and others is filed

contemporaneously herewith



operate independently Tr 302 li910

5 The Warehouse consists of a wideopen space with no interior walls See

generally Photographs Exh 35 Attachment l Signs hanging from the ceiling of the

Warehouse indicate that there are areas identified as southern southern central northern

central and northern portions ofthe interior space Id but there are no lines ofdemarcation

on the floor or walls Exh 21 at 2

6 Pier 7sWarehouse meets New York Board of Trade specifications for cocoa

storage and is a New York Board of Trade licensed warehouse for cocoa in the New York

harbor including New Jersey North Americaslargest chocolate supplier Blommer

Chocolate serving major name brands including NestlesMars and Hersheys and other

manufacturers and suppliers receive and store their cocoa at Pier7E 31 Hall Aff

46 These manufacturers require as do their insurers and buyers that the cocoa be

stored in a New York Board of Trade approved facility while it is inspected and graded and

before it is shipped out for grinding and processing E 8 Walk Aff4

7 Pier 7 is a fingerpier on the Brooklyn Waterfront in New York HarborEh A

to AmericansMoving Brief PANYNJ 00516 The Waxehouse located on the Pier has an

expanse of269000 square feet and is used to store foodgrade cargo In addition to being

certified for storage of bagged cocoa beans and related products by the New York Board of

Trade it is licensed by the Cocoa Merchants Association ofAmerica Tr 180 Exh 332

Pier 7 is one ofthe few remaining commission piers in Brooklyn Tr 163 and one ofonly

a few facilities in the US that can handle and store breakbulk cocoa Exh 33 2



The CSI Lease Accordion ProvisionsSwingSpace and the

PAsDemand that American Lease the Northern Portion on a

FullTimeBasis Virtuallv Doubling its Rent

8 American first began to occupy Pier 7 in 1999 when it assumed all of the

assets for that location ofthe prior tenant Commodity Storage Inc CSI including CSIs

lease of Pier7Exh 33 15 also see PA Br at n 4 p 12 By the time it assumed CSIs

assets American already occupied and paid rent including security guard fees on several

other piers By2000 American was occupying Piers 2 5 6 7 and 9 from the PortAuthority

and it ultimately obtained subtenancies at Piers 8 11 and 12 from American Stevedoring

Exh 33 16

9 Ships may dock at Pier 7 either on the north or the south side although the

south side is preferred because it is considerably longer and has more bays than the north for

unloading cargo Under the CSI Lease CSI had rented the southern and southcentral

portions ofthe Warehouse collectively the southern portion and was permitted pursuant

to an accordion provision in the CSI Lease according provision to occupy the northern

and central northern portions collectively the northern portion of the Warehouse as

swing space on an as needed basis Tr 154
3

10 An accordion provision is vitally important to the food cargo business

3Pursuant to stipulation at trial the CSI Lease as well as the other

leases in the FMCsfiles need not be admitted into evidence to be received

by the FMC Tr 120
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especially cocoa because the business is seasonal with peaks and valleys The cocoa crop

arrives in New York and requires storage between approximately October and March

During that period Americansneeds for storage space are greater than during the remaining

six months ofthe year the off season Tr 173 It is common for the PA to allow tenants

and other MTOs to use swing space on piers or elsewhere that are unoccupied or unused

temporarily to store excess cargo toaccommodate seasonal increases in cargo Exh 2 7

Exh 34 Hall Aff3 6 and 7 Tr 154 In pertinent part Scotto testified that

7 It is common practice that the PA frequently encourages and

allows tenants touse unoccupied or temporarily unused spaces to store excess

cargo to accommodate seasonal increases in portlcargo operations

8 It is also common practice for the PA to encourage its tenants to

work together to accommodate each other with respect tothe foregoing This

above practice is still followed by other MTOs who have leases with the PA

Exh 278

1 l The PA permitted other MTOs to swing space Tr 148 but as discussed

infra not to American Tr 165

12 Instead the PA refused even to recognize Americansassumption of CSIs

assets including the CSI Lease Tr 44344thereby depriving American ofswing space Tr

165

Negotiations between the PA and American a New Lease at

Pier 7 and the StonGapConceut

13 In or about 2002 American and the PA began lease negotiations for Pier 7

Exh 9 1219 At that point the PA had never invoiced andorotherwise demanded rent
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from American for Pier7Exh 14 Attachment 1 at 4 ostensibly because the PA did not

recognize Americansassumption of the CSI Lease Tr 443

14 During negotiations the PA represented to American that it was necessary to

first negotiate a shortterm lease through April 30 2003 to function as a stopgap lease

Lease until a longerterm lease could be negotiated Tr 3034314 7576 367 Exh 9

14 16

15 Although concerned at the prospect ofagreeing to a shortterm lease even as a

stopgapAmerican accepted the Lease that would expire just six months later because the

PA had told American to take it or leave it and leaving itmeant that the PA would have

evicted American Tr 365 Exh 33 21 Without a facility to conduct its business

American would have been put outofbusiness costing its employees theirjobs Tr 36566

also see Tr 180 American thus signed the stopgap Lease under economic duress This

occurred in October 2002 Exh 9 16 Tr 102 The Lease term was retroactive to 1999 and

expired in Apri130 2003 lease

16 The stopgap Lease set the rent and accompanying expenses for the southern

portion only on a goingforward basis at 33029 per month Id

17 The stopgap Lease states in pertinent part

ARTICLE I The Port Authority hereby lets to the Lessee and the Lessee

herebyhires and takes from the Port Authority at the BrooklynPortAuthority
Marine Terminal sometimes hereinafter called the Facility in the City of

New York County of Kings State of New York the following described

premises
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the enclosed space shown in diagonal hatching on the sketch

attached hereto hereby made a part hereof and markedEchibit

A

together with the buildings structures fixtures improvements and other

property if any of the Port Authority located or to be located therein or

thereon the said enclosed space buildings structures fixtures improvements
and other property of the Port Authority being hereinafter called the

premises

18 The enclosed space identified in the aboveexcerpt ofthe Lease refers to the

Warehouse

19 The diagonal hatching identified in the Lease refers generally to the southern

portion of the Warehouse

20 The clause which references together with the buildings structures fixtures

etc refers to the ways of getting into and out of the warehouse including the surrounding

areas and structures as well as the approaches such as for example ramps and the like Tr

115

21 As distinguished from the CSI Lease the stopgap Lease did not include an

according provision instead it contains a provision which conferred upon American the

option to separately and fully rent the northern portion of the Warehouse on afulltime basis

Option Lease at Special Endorsements 10 as discussed supra the northern portion of

the Warehouse was deemed temporary swing space under the CSI Lease allowing CSI

Americans competitor Tr 153 165 to use such space only when necessary to

accommodate excess cargo CSI Lease on File with the FMC Thus under the stopgap
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Lease that the PA forced American to sign under duress Exh 916 American would be

required to pay rent on afulltime basis for space which CSI was permitted touse as swing

space only temporarily on anasneeded basis

22 The rent for the optionable northern portion of the Warehouse was set in the

stopgap Lease with American at2906625 for the first year and3008357 thereafter

nearly the same amount as for the southern portion and thus nearly doublingAmericansrent

Lease at Special Endorsements 10g The PA during its discussions with American

refused for reasons never explained at trial to provide the northern portion as swing space

to American even though American begged for it Tr 165

23 Although the stopgapLease containsaStandardEndorsement purporting to

allow the PA to terminate its Lease with American on 30 days notice this is a standard

provision in all of the PAsleases Tr 364 There is no record of the PA having ever

invoked this Standard Endorsement against any tenant other than American Id

24 Once the stopgap Lease was signed the PA in February 2003 invoiced

American in the amount of124333524February 1 2003 Invoice attached as one ofthe

Invoices submitted asEibitH hereto the First Invoice4 The record unequivocally

4Exhibit 14 Attachment 1 at 4 of4 indicates that American paid109662533 and

124333524 in February and March 2003 respectively These amounts would total more than 23

Million which exceeds 75 months or more than 6 years ofrent Insofar as American as of February 2003
could not possibly have owed 75 months ofrent for Pier7since that would incept the occupancy in 1997
two years before the CSI assignment a substantial question is raised with respect to the accuracy ofthe

information contained in this exhibit More simply the PAsrecords reflect that American paid more rent

than could possibly have been owed While this raises troubling issues regarding the accuracy ofExhibit

14 what is absolutely not inaccurate however is that American paid its rentbill
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shows that the PA never invoiced American for rent atPier 7 prior to the First Invoice Exh

14 Attachment 1 at 4 also see Tr 443 American promptly paidall amounts due Exh 14

Attachment 1 at4 The PA contends in its brief that American should have made rental

payments for Pier 7 prior to the First Invoice As discussed in therentpayment section

infra the PAscontentions are completely specious

The PA Did Not ForiveAnv Rent Alleedlv Due for the Northern Portion

25 The PA contends that as part of its negotiation of the stopgap Lease with

American it forgave rent which American supposedly owed for allegedly renting the

northern portion ofthe Warehouse from the date ofAmericansassumption ofCSIsassets in

1999 to the execution date ofthe stopgap Lease in October 2002 As discussed below the

PAs contention on this point is completely unsupported by the record No competent

evidence was ever introduced during this proceeding to prove or even suggest that American

rented or even used the northern portion of the Warehouse prior to June 9 2004 See

discussion on squatting infra5 To the contrary the PA acknowledged in a memorandum

dated November 30 2001 approximately two years after American assumed CSIsassets

that American had not been using the northern portion since inception ofits occupancyE

22 at 2

SAs discussed infra Richard Hacker testified that American used the northern portion beginning in

December 2003 and Chester Hopkins indicated fhat he believed that was correct but the photogaphs
taken at the time belie this suggestion Nonetheless even ifit were true that American had used the

northern portion in December 2003 and it isntthe PA never evenattempted to show that it had occurred

earlier than that date Thus the earliest date of squatting alleged by the PA is December 2003

8
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26 The PAsown spreadsheet confirms that the PA never invoiced American for

the northern portion Exh 14 Attachment 1 at4 also see Tr 443 li21 Thus American

assumed the CSI space which CSI held under the CSI Lease that did not include renting the

northern portion and American by the PAs own admission did not use the northern

portion Under the circumstances the suggestion in the PAsbrief that the PA forgave

Americanspast rent for the northern portion borders on the absurd The PA simply

withdrew its demand for rent with respect to premises that American had not rented orused

this occurred roughly contemporaneously with execution ofthe stopgapLease Exh 21 p

2 Tr 194
6

The StopGap Lease Expires and the PA Refuses to Negotiate anv Renewal

27 The stopgap Lease expired on April 30 2003 Lease at Article II p 1

28 The stopgapLease was the only leasehold the PA everoffered American The

PA never offered American a longterm lease Tr 381

29 American regularly interposed offers to enter into a longterm lease with the

PA but the PA during the course ofthe discussions repeatedly refused to entertain any

proposal for a longterm extensionrenewal of the stopgap Lease Comare 0409

6The only evidence that the PA offered to suggest that American had rented the northern portion
was a Ietter from Michael Scotto dated April l2001 in which he indicated thathe was terminating
50 ofAmericanslease at Pier7Exh 14 Attachment 5 However Mr Scotto only provided this letter

after receiving a communication from Ms Keough alleging that she intended to rep sume Americansuse

and occupancy It was as ifMs Keough who had only recently taken over Americansaccount from

Nick Houselog did not understand the concept of swing space and misconstrued the CSILease In any

event Mr Scottosletter did not create a tenancy or use where none existed
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Complaint at14 with the PAs Answer in which this allegation was expressly admitted In

fact Ms Keough the PAschief witness at trial testified that there was no way that the

PA was going to extend the stopgap Lease to American for any term Tr 509

30 The only offer that the PA tendered to American was an eviction notice that

would havepermitted American to remain for another 60 days Tr 509 The plan to require

American to vacate Pier 7 within 60 days was formulated in a PA email memorandum dated

January 15 2004 Exh 43

31 As discussed infra the PAs refusal to extend American a longterm lease

coupled with other misconduct createdaterrifying business environment for American Tr

332

ThePAsVarious and Conflicting Ezplanations for its Refusal to Deal

32 The reason offered at trial by the PA for its refusal to entertain anyoffer for an

extended lease was that they American owed 120000 in rent that the PA was in court

and there was a notice of termination Tr 509 Each of these statements was false as

shown below

33 First Ms Keough asserted that the reason that the PA refused to entertain the

prospect of a longterm lease with American was that American was 120000 in arrears in

February 2004 Tr 509 510 In fact the PA had decided not toentertain longterm lease

negotiations with American in JuIY 2002 when the PA passed a Board Resolution deciding

to refuse to negotiate anylongterm lease with AmericanEch 1 hereto The PAscounsel
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expressly acknowledged that the July 2002 Board Resolution specifically prohibited any

further extension of the lease with American Waxehousing Tr 307 Thus the PAs

alleged explanation during trial for its refusal to deal that Americanssupposed 120000

arrearage in February 2004 foreclosed any such consideration Tr 509 510 cannot

possibly be true since the PA had alreadv decided not to grant American a longterm lease

nearly two years earlier The PAs supposed justification for refusing to deal that the PA

specifically identified at trial cannot possibly be true8

34 Ms Keoughsassertions that the PA and American were in court at the time

and that there was a notice of termination were also false The court case between the PA

and American was settled by asoordered stipulation Keough Cross Tr 512 The notice of

termination had expired on December 18 2003 and in any event had been resolved by the

stipulation Keough Cross Tr 517

Matthew Yates ofAmerican confumed that he subsequently learned ofthe Board Resolution later

in 2003 Tr 308

Ms Keoughscredibility as to the amount ofthe arrearage in February 2003 was nil by the

conclusion ofhercrossexamination Ms Keough testified that the arreaxage in February 2004 was

alternately7000 Tr 50988000Tr 511 and 87000Id At another point Ms Keough testified

that it really was120000 but that the date was March 2003 notFebruary Tr 509 These wild

discrepancies were never explained byMs Keough As discussed supra Ms Keough lied about material

aspects ofthis case throughout her testimony

11
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35 In its brief the PA identified three other explanations for refusing to deal

alleged squatting on the northern portion ofPier 7 beginning in December 2003 the absence

ofaudited financial statements and aperceived lack ofprofitability A shown below each of

these supposed justification was bogus The PAalleges that American began to squat and

use the northern portion of the Warehouse beginning in December 2003 PAsProposed

Finding ofFact 8 Even ifthe PAsallegation of squatting in December 2003 were true

and as shown infra it isnt this alleged misconduct by American in December 2003

occurred more than a year after the PAs July 2002 Board Resolution which all parties

acknowledge establishes the date on which the PA decided to refuse to entertain any

negotiation ofa longterm lease with American Tr 307 Exh M hereto Thus squatting in

December 2003 cannot serve as the reasonable explanation for refusing to deal the decision

for which was made in July 2002

36 Even assuming arguendo that American had squatted prior to the PAs

decision refusing to entertain a longterm lease and that is impossible the PA would be

estopped from arguing this point First it was undisputed at trial that American with the

PAsprior knowledge made capital improvements to the northern part ofthe Warehouse Tr

371 The PA cannot accept capital improvements to facilities and then claim that American

never had a right to use them in the first place See AmericansMoving Br Second the PA

accepted dockage fees for the ships carrying and wharfage for all of the cargo that was

delivered to and unloaded and stored in the northern portion of the Warehouse Tr 654

12
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656 As demonstrated in Americans moving brief and hereinafter under principles of

estoppel aparty cannot accept the benefits of a transaction and then claim that the parties

never had the right to enter into it in the first instance

37 Photographs ofthe Warehouse attached to the testimony ofRichard Hacker of

the PA confirm that American was not using the northern portion of the Warehouse in

December 2003 or January 2004 See pp 63133 and 63537 the last six pages of

Attachment 1 to Hacker Testimony Exh 35 Indeed even Mr Hackerslog ofsurreptitious

inspections reflects that American was not using any part of the northern portion on all but

one of his visits Eh 35 Attachment l referencing Tenant Clean as opposed to Tenant

Violation9 The evidence ofAmericansfirst use ofthe northern portion ofPier 7 consists

of photographs taken on June 9 2004 Id at 738 nearly two years after the Board

Resolution

38 As to the other explanations offered in the PAsopposition brief for its refusal

to deal Ms Keough never testified that she or anyone else at the PA refused to deal based

upon any failure by American to produce audited financials Indeed there was no evidence

9The one instance in which the log indicates that American was squatting on the northern portion
is not supported by the photograph to which Mr Hacker cites in the log as proof ofAmericansuse

1o
To contradict the photographs the PA relies upon the testimony ofa former employee of

American Stevedoring Chester Hopkins As demonstxated in the reply brief Mr Hopkins was incorrect

on this point and for good reason And in any event as shown in the conclusions of law the memories of
witnesses with respect to conditions shouldnever be accepted in lieuofauthenticated photographs
depicting those same conditions
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introduced at trial that the PA ever even requested audited financials l l

39 Ms Keough never testified that she or anyone else at the PA refused to deal

based upon anyfailure by American to show aprofit ostensiblybecause she could notknow

In any event the evidence at trial showed that American did return a profit including nearly

threequarters of a million dollars in 2004 Tr 247 40912

American is Resined to a MonthtoMonth Tenancv

40 After expiration of the stopgap Lease and with the PA refusing to entertain

negotiation of a renewal American became a monthtomonth tenant Tr 174

41 Operating as amonthtomonth tenant has hindered Americansoperations Tr

174 The cocoa trade services the chocolate industry Chocolate manufacturers develop

longtermeg 10year plans with their customers Consequently these manufacturers insist

upon longterm commitments from their warehousemen such as American E 86 Exh

1237 Exh 33610 Indeed ensuring the existence oflongterm commitments by

11As demonstrated in the reply brief closelyheldcorporations are not required to prepare audited

financials and indeed it is uncommon for them to do so

12As demonstrated in the reply brief closelyheldcorporations frequently distribute income in the

form of salary and bonuses to employees to avoid double taxation Accordingly it is entirely common for

closelyheldcorporations not to showaprofit even though there is substantial excess revenue after

expenses
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their warehousemen is central to a manufacturersduties to its own customers Id 7

Because a warehousemansability to ensure longterm commitments to storage ofcocoa is so

vitally important manufacturers generally decline to workwith a facility such as American

if its warehouse is subject to a shortterm lease Id 8 American without the ability to

engage in longterm planning because its continued tenancy could be threatened with

termination on a monthsnotice was unable to participate in its customers plans Tr

17576 Worse Americanslargest customer Blommer Chocolate has since changed its

use of Americansservices to only those instances in which no other facilities are available

thereby reducing Americansbusiness substantiallyEi8 8 Exh 33 9

42 Since 2001 the PA has forced American tovacate andorhasdecommissioned

virtually every pier previously occupied by American other than Pier 7 Consequently

American has been forced to operate within the confines of constantly reducing space

During the same period during which Americansspace has been reduced the chocolate

industry has expanded Exh 33 13 Consequently just at the time when Americans

business should be booming it has been forced to turn away contracts thereby retracting its

business due to the space constraints imposed by the PA Tr 17376 Exh 2 11

The PAsHabitual Delay in Providing Reimbursement to

American for Construction of Capital Improvements

43 In reliance upon the PAsrepresentation that the Lease would function merely

asastopgap lease and in contemplation that American would receive the longterm lease

it required American spent over a million dollars in constructing certain tension membrane
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structures at Pier7TMSs Tr 368 36970 American was not aware of the Board

Resolution at the time and did not become aware of it until later in 2003 Tr 308

44 The PA was contractually obligated to reimburse American for the cost of

constructing the TMSs but failed to do so in a timely fashion and in several instances

actually still owes American money Tr 369

45 When the PA failed to reimburse American for the TMSs it adversely affected

Americanscash flow its wherewithal to complete construction ofthe TMSs and Americans

ability to pay rent Tr 373 327

46 As a result ofthe PAsrefusal to honor its obligation to reimburse American

the TMSs were never completed on Pier 7 and to this day remain as skeletal structures

unusable for cocoa Photograph Exh 35 Attachment 1 at p 992

47 Completion of the TMSs was critical to Americansbusiness insofar as they

were designed to accommodate the ebbs and flows ofthe cocoa trade much in the same way

that the swing space would have provided as more cargo was shipped to Pier 7 the TMSs

wouldhave afforded a larger space for storage Tr 372 And the PA was aware of the need

for the TMSs Id Thus American was deprived of the Piers which it was forced to vacate

the swing space the PA refused to provide and the TMSs which would have afforded

American the additional space it needed and this all occurred while the PA was refusing to

entertain negotiation of alongterm lease resigning American toamonthtomonth tenancy
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The PA Bars Ships from Docking and Unloading

48 Compounding the problems imposed by its refusals to grant swing space

negotiate a longterm lease permit Americanscontinued use of otherpiers and its refusal to

reimburse American for its construction of TMSs the PA in December 2003 began the

practice of refusing ships scheduled to dock and unload at Pier 7 Specifically on December

12 2003 the PA informed American that the former would not permit a ship carrying cargo

to Pier 7 todock at the public berths atPier7Attachment D toYates Direct TestimonyE

9 also see Tr 375

49 American filed an Article 78 to address inter alia the PAs improper refusal to

permit the ship to dock and unload cargo the presiding justice of the New York State

Supreme Court ordered the PA to permit the ship to dock and unload Keough Cross Tr

512

50 In early January 2004 the PA refused access to another ship the MV

Zapoteca scheduled to berth and unload at Pier 7 On January 6 2004 the PAs lawyer

instructed the PA to permit the ship toberth and in language portending the PAsaggressive

posture in the future stated further that the PA could not restrict access until American was

evicted Exh 39

51 In early August 2004 the PA informed American that it would not permityet

another ship Safmarine Doule to dock and unload atPier 7 On August 10 2004 the PAs

lawyer once again instructed the PA to permit the ship to berth stating that it could not

17
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restrict access until American wasevicted Exh 40

52 In June 2005 the PA once again stopped a ship from docking and unloading

at Pier 7Tr 379 Instead the PA permitted another ship which carried no cargo to

undergo repairs at Pier 7 even though other piers not used byAmerican were available at

the time Tr 380 The PA had never before tied up one of its cargo piers in favor ofa ship

for repairs at a time when another ship laden with cargo needed to dock and unload Tr 379

53 The consequences of refusing access to ships scheduled to unload cargo and

dock at Pier 7 were staggering both to American its customers and shippers As to

American it was undisputed at trial that refusal to permit ships to berth at Pier 7 harmed

Americansreputation as it created the impression that American was unreliable and had no

control over its facilities Tr 37677 It was also devastating toAmericanscustomers

insofar as they were relying on the delivery of cocoa to their own customers for use at their

production facilities Tr 377 Further refusal to permit a ship to dock also injured the

shippers that were left with cargo in their holds and an inability to discharge it tomake room

for their next jobs for which they were contractually obligated Tr 378 The ships in

question were at the time carrying millions and millions of dollaxs in cocoa Tr 375

The practical ramifications are fairly obvious even to someone not as familiar with the

industry ALJ Krantz Tr 378

54 It is unheaxd of for the PA to stop andor prevent ships from docking and

delivering cargo Tr 377
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The PA Wages Simultaneous Media and Whisper
CampainsAgainst American

55 In contrast to certain favorable marketing campaigns wielded by the PA on

behalf of other MTOs discussed infra the PA regularly contacted newspapers anci other

media outlets including Reuters asserting that American would be evicted from Pier 7 and

soon be out ofbusiness Tr 16162 Indeed in August 2003 the PA publicly announced the

availability of the Red Hook Container Terminal currently occupied by Americanssister

company American Stevedoring by publishing a Request for Expression ofInterest Exh F

to AmericansMoving Brie

56 The PAsmedia strategy had a clear impact on American and its business

Americanscustomers were made aware ofAmericanscircumstances as were Americans

competitors including without limitation Dependable Warehouse and even some inland

warehouses in New Jersey Tr 162 So widespread were the published reports ofthe PAs

program to destroy American that the New York Board of Trade in anticipation of what it

termed the certain demise ofthe Brooklyn Waterfront issued additional licenses toports

in Baltimore and Albany to handle the expected overflow ofcargo traffic once the PA put

American outof business Tr 180

57 The PA also contacted indushy professionals throughout the cocoa trade

asserting that American would soon be unavailable for cocoa warehousing and distribution

Exh 8 10 12 also see Exh 2 19 Exh 11 and Exh 12

58 The PAsrefusal tonegotiate a longterm lease boycotting of ships delay and
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ultimate refusal to reimburse American for construction of the TMSs refusal to provide

swing space or other alternate space with the PA for storage of cargo and the ubiquitous

media and whisper campaigns forced American to operate its business under siege as it

attempted to fight off the PAs efforts while doing its best to provide vital services for its

customers Tr 37071

The PA Grants More Favorable Leases to Other MTOs in

Terms of Lease Term Abatements and Rent Per Square
Foot

59 The lease that the PA extended to Maher Terminals Inc Maersk Container

Service Company was for 29 z years Maersk Lease also see Tr 122

60 The PA extended a 25 year lease to Howland Hook Container Terminal

HHCT

61 The PA extended a 30 year lease to Port Newark Container Terminal

62 The PA extended a 15 year lease to Carco Inc located in Greenville Jersey

City

63 The PA extended a 30 year lease to Albany Port District Commission

64 As discussed supra the PA failed tooffer any longterm lease to American

65 The rent in the HHCT lease to operate Howland Hook Marine Ternunal is

625000 in the first year 1 million in the second year and 77million thereafter to the

final year As Howland Hook consists of 187 acres and there are43560 square feet in one

acre the top rent that HHCT pays to the PA is 094 2 cents per square foot annually The
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rents charged by the PA to the MTOs Maherand Maersk atPort Elizabeth and Port Newark

Container Terminal Inc atPort Newark Marine Terminal range between 067 cents per

square foot Maher and147 per square foot Port Newark CTwith the exception ofone

period in the Port Newark CT lease from Dec l 2010 toNov 30 2020 where the rent tobe

charged is slightly higher

66 By the stopgap Lease and subsequent monthtomonth tenancy the PA

imposes upon American a monthly rent of 168 cents per square foot if American is

considered to rent the whole pier 269000 sq ft at 3302944 per month 396353 per

year or268 per square foot ifAmerican is considered to rent just halfofthe pier134500

sq ft at3302944per month 396353 per year and281 per square foot ifthe PAwere

to impose an additional 30000 charge for Americansuse of the northern half of Pier 7

6302944 x 12 75635328 per year divided by 269000 sq ftpier size281 per

square foot The PA is charging a staggering 305 per square foot for Pier 8 more than

three times the amount charged HHCT Maher and Maersk

67 As part of the Maersk Lease the PA granted an abatement to Maersk in the

amount of 436 per square foot Maersk Lease Tr 122

68 Under the stopgapLease American received no abatement whatsoever Lease

at Special Endorsement 3 incorporating in by reference Standard Endorsement L274
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The PA Grants HHCT and other Similarly Situated MTOs Other

Forms of Preferential Treatment over American in Addition to

Favorable Lease Terms

69 Over the last several years the PA has funded capital improvements and

overall marshaled its resources to redevelop completely the Howland Hook Marine Ternunal

facility whereas American at Pier 7 and Brooklyn Marine Terminal generally received

almost nothing Specifically the PA funded a capital program for Howland Hook which

included inter alia a3000 foot wharf expansion designed to accommodate four 725 foot

ships Tr 73738 the creation of a direct rail link between Howland Hook and the nations

rail freight system Tr 73839 and the construction ofanintermodal facility Tr 739

All totaled the PAs investment in the capital project at Howland Hook exceeds 350

Million Tr 739 What it says here in the PA press release is correct This does not

include the cost ofdxedging the Arthur Kill and Kill vanKull which serves HHCTTr 742

70 The PAssole capital projects undertaken for development of the facilities

operated by American were construction ofseveral TMSs Tr 745 and some infrastructure

atPier 7 all ofwhich totaled a mere several million dollars Tr 748 Unlike the situation

atHowland Hook the PA did not provide the initial funding ofthe construction ofthe TMSs

at Pier 7 rather American funded the construction and the PA was supposed to provide

reimbursement Exh C to American Br As discussed supra unlike the situation for

HHCT where the PA was dispensing hundreds ofmillionsofdollars the PA initially refused

to reimburse American claiming thatiAmericanssister company American Stevedoring
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was required to first sign ashortterm lease with the PA even though it had not yet been

drafted or presented to American Stevedoring and even though the lease and the TMS

reimbursement were unrelated and iithe PA could only make the check out toAmerican

Stevedoring Tr 747 this eventhough both American and Stevedoring acknowledged

that the payment should be made to American E 28 Thus whereas Howland Hook

received in excess of 350Million earmarked fora massive reconstruction and renovation of

its entire facility the PA merely promised toprovide only several million for Piers 6 and 7

occupied by American a promise as to which the PA reneged Exh 9 20

71 Howland Hook received the benefit of a marketing campaign wielded by the

PA whereas the facilities operated by American received no comparable promotions For

example the PA introduced each new phase of the Howland Hook capital project with a

press release publicizing the enhanced facilities See Tr 730 745 By contrast the PA

declined to provide any press releases for the few projects at the facilities operated by

American Tr 75051

72 The press releases attracted media attention for HHCTsport facilities Tr 745

758 And it isselfevident that promotional activities generating positive publicity enhance

the prospects for client development and future business Thus while the PA made Howland

Hook the subject of one press release after another engendering prospective increases in

good will and future business American struggled toenforce the PAspromise toreimburse

for improvements American made and received no positive press at all
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American and HHCT are Competitors and Similarly Situated

73 Like American HHCT engages in the handling storage and distribution of

cocoa both by means ofbreakbulkand container Tr 751 also see Van Tol Examination

Before Trial at 126 135 American and HHCT are competitors AmericansMoving Br

74 American on the one hand and HHCT Maersk Carco and Albany Port District

on the other are all similarly situated insofar as they are all MTOs all desirous of longterm

leases to ensure the continuity of their operations which as discussed in the reply brief

require longterm arrangements to succeed

Damage to American and Commerce

75 The PAs refusal to deal harassment and discriminatory misconduct all

directed at American were designed to put American Warehousing out of business Tr

161 Indeed the PAsdesire to put American out of business is common knowledge in

the cocoa industry Id Exh 8 12

76 The PAs campaign of harassment directed at American has hadachilling

effect within the cocoa industry with respect to American and has reduced industry

confidence in Americansactivities in port commerce E8 12

77 By reason of the PAs conduct especially its refusal to deal American is

threatened with damages in excess of 15 Million based upon the PAsvaluation formula

Exh 33 12

78 In addition to the damage to American the foreign and domestic cocoa

24



industries wouldbe irrepaxably harmed by the loss ofAmericansoperations insofar as there

is insufficient warehouse capacity available elsewhere evenwith the two new facilities being

made available supra Exh 33 11 thereby severely crippling interstate and foreign

competition Id 12

The PA Grosslv Mischaracterizes AmericansRent Pavment Historyl3

Historv on Pier 7

79 The PA claims in its Briefat23 and 20 that ulnder Lease No BP302 for

Pier 7 nothing had been paid until February 2003 even though AWI took possession ofthe

space in December of 1999 PA Br at 20 The PAsassertion is on the one hand

incorrect and on the other disingenuous

80 The PAsallegation is incorrect because American did pay rent with respect to

Pier 7 in 1999 This is proven by the checks and invoices generated during that time period

which confirm that American paid rents on Piers 2 5 6 and 7 together with one check

pursuant to combined invoices from the PA The rent for Pier 2 was735875 The rent for

Pier 5 was3228225 plus guard services for208333 The rent for Pier 7 atthat time was

3701167 There was also payment of interest19273 and a note for420313 Rent for

13 The positions taken by the PA at trial render the extendedrentpayment history provided hereafter

irrelevant The PA asserted at trial that its refused to deal and discriminated against American because the latter was

purportedly in120000 arrears in February 2004 The purported late payment history prior to that date were not

raised at trial only inposttrial briefing rendering that history irrelevant Nonetheless American responds to the

PAsnew history here if only to ensure that the PAsdisingenuous and in many instance outright false allegations
do not remainunopposed
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Pier 6 was4336500 The rental amounts totaled 12649686Sample Invoice annexed as

Eibit L hereto The check attached as Exhibit L is for1191381l reflecting the total

rent for all of the piers minus the amount for Pier 2 which at the time ofthat check had

already been vacated by American See Invoice 910638 E L Indeed for 1999

American paid all of the rent that was due on all piers Exh 14 Attachment 1 Thus the

PAsallegation is absolutely incorrect as to 1999

81 On the other hand with respect to the rent history for Pier 7 after 1999 the

PAs allegation is utterly disingenuous because Lease No BP302 towhich the PA refers in

its brief as having been breached between December 1999 and February 2003 PA Br 20

had not vet even been negotiated much less executed until October 2002 and the PA

refused to accept rent from American on Pier 7 from 2000 until Februarv 2003 asserting that

American had not assumed CSIsLease KeoughsCross Tr 44344 Exh 14 Attachment 1

at 4 When the PA finally did issue the First Invoice including all retroactive rent for Pier 7

in February 2003 American promptlv aid it Id

82 There is no evidence that the PA ever invoiced or even demanded rent from

American with respect to Pier 7 from 2000 to February 2003 and there is no evidence that

the PA ever complained about Americansnonpayment during this period Quite the

opposite the PA essentially rejected paymentie declining to accept rent where there was

no lease Tr 4434414 The PAsBrief at p 20 is the first time that the PA has ever

141ndeed the PA refused even to invoice American instead continuing to send bills CSI to the
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advanced the claim that American wrongfully did not pay on Pier 7 at all firom 1999 until

2003

83 The PA further claims that beginning in May 2003 through December2003

AWI fell in arrears for Pier 7 in the amount of24604381PA Br at 20 The PAs

statement is also disingenuous As reflected supra following execution of the stopgap

Lease in October 2002 the PA inter alia

i
refused to permit at least four ships scheduled to unload at Americans
Warehouse to berth at Pier7including one ship in December 2003
almost immediately after execution of the stopgap Lease

refused to negotiate a longterm lease as it had promised

defaulted on reimbursements on the TMSs

performed massive capital improvement projects for Americans

competitors but refused to do so for American and

began its dual media and whisper campaigns designed to drive
American out of business while simultaneously promoting
Americanscompetitors

Under these circumstances which were created entirelv bv the PA American withheld rent

until an acceptable resolution couldbe reached As set forth in the reply brief American has

the right under New York law to withhold rent under those circumstances

attention ofGerald Ponsiglione at 738 Third Ave Brooklyn See discussed infra
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84 As discussed supra Americanthought it had obtained aresolutionin December

2003 when it reached an accommodation with the PA in the New York Supreme Court and

thereafter paid 210000 However the PA quickly resumed its misconduct including

repeatedly stopping additional ships Exh 39 and 40 Tr 379 and refusing to deal Exh

43 leading to further disputes American never refused topay rent it withheld rent pending

the outcome of disputes created by the PA Tr 16215 At all times American was ready to

pay rent provided that the PA complied with the law or otherwise agreed to resolve

Americanslawfully maintained claims against the PA

Historv on Pier 8

85 The PA leases Pier 8 to American Stevedoring but the rent is paid by

American Warehousing and the PA is fully aware of this fact Keough Tr 454

86 Ms Keough admitted that rent for Pier 8 hasbeen timely paid Tr4541525

by American Warehousing

Historv on Piers 2 5 and 6

87 The PA claims atp 20 ofits Brief that for Pier 5 for the period January 1999

through Apri12003 52 months AWI was over 30 days late 13 times over 60 days late 8

times and over 90 days late 24 times with only 7 timely payments The PA characterizes

this as being late 87 percent ofthe time Briefp 2 The PA further claims that for Pier 6

American was late for the same period 85 percent ofthe time Id The PA claims further

t5eonly currently withheld rent for Pier 7 had been escrowed by American Exh O hereto
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that for January through March 2003 American paid each of these months over 30 days

late These characterizations constitute a gross misrepresentation of the events as they

occurred

88 The rental history ofPier5Ech 14 page 1 of4 ofAttachment 1 attached to

the direct testimony ofKeough shows that American and the PA had an established course

of dealing namely that American paid all rent due approximately410weeks after invoice

This was the case for the entire period of 1999 and 2000 prior to the PAsentering into the

stopgap Lease with American in November 2002 Exhibit 14 Attachment 1 Americans

payments were made on a monthly basis it was just that the payments always pertained to

invoices that had been issued 48 weeks earlier For example the rents invoiced by the PA

on8199 were all paid with a single check for 126 49685 on102199 posted 102999

The rents for9199 were all paid with a single check for11913811 less than a month

later on 111699 posted 112699 See Exhibit L The 10199 rents were paid on

121499 again approximately one month later than the preceding monthsrent payment

posted 122799 The 11199 rents were paid in a single check on1100 two weeks after

the preceding monthspayment but eight weeks after invoice posted10200 The 12199

rents were paid on12599 seven weeks after invoice but three weeks after the 1100

payment posted2100 And so forth Exhibit 14 Attachment 116

16The only gaps in the otherwise regular payment history ofpayments being made every three or

four weeks were the rent payment that should have been in August or September and over Christmas

periods during which vacations were taken by those responsible for paying rent or for entering payments
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89 Because this was an established course of dealing between the parties and

because rent payments were made in the regular course the PA did not complain about

Americanspayment practice at any time prior to entering into either the July 2002

Resolution or entering into the November 2002 stopgapLease During trial the PA did not

admit into the record or even identify any correspondence late notices or any other

document which would suggest that it was concerned about Americansalleged tardiness

during 1999 or 2000 Nor did the PA admit into the record or even identify any

correspondence late notices memoranda or anything else purporting to show that it was

concerned about Americansability to pay all the rents regularly

received Exh 14 Attachment 1
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90 Most importantly the PA also did not enter into the record or evenidentifany

document or other evidence tendintgosugest that purported late pavment of rent was the

reason for its Board resolution on Julv 15 2002 prohibitin its staff from entering into anv

addition leases with American The PAs sudden interest in the payment history for Pier 5

reflects a strategic decision by counsel not a bona fide ground for refusing to deall

91 Also partially contributing to the 410week payment schedule was the PAs

misdirecting of invoices For example although American was paying rent for Pier 7 in

1999 as part of a consolidated monthly payment the PA as noted supra refused to invoice

American for Pier 7 rent Tr 443 li2125 Instead the PA continued to invoice CSI to the

attention of Gerald Ponsiglione at 738 Third Ave Brooklyn Sample Invoice third to last

page of attachment annexed as Exhibit L hereto18 This is not an American address As

shown supra CSI was Americanscompetitor American had to arrange to get the Pier 7

invoices from Mr Ponsiglione during 1999 this delayed the payment that was made on all

piers Piers 2 5 6 and 719

1As discussed in the motions to reopen and supplement numerous documents that typically
precede resolutions ofthis type were never produced in discovery The absence ofdocuments explaining
the PAsdecisionmaking practice which is otherwise its custom suggests that the PA is shielding from

disclosure documents which are inconsistent with its theory ofthe case warranting an order ofpreclusion
or at the very least an adverse inferenceie a missing document inference

18See n 13

19Also contributing to the410week payment schedule was the fact that the PA issued rent

invoices to American for piers it had already vacated For example when American vacated Pier 2 it

should not have been billed for rent however the PA continued to bill American as if it werestill

occupying Pier2Exh Lhereto p 1 A correction that had to be figured out deducted and corrected

each month to reflect the actual events
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92 As discussed supra when the PA began to engage in its misconduct including

inter alia withholding reimbursement for the TMSs despite that American had laid out

hundreds of thousands of dollars for same stopping ships refusing to deal establishing

Americansbusiness through its media and whisper campaigns etc American began

withholding and escrowing rent which was its right under New York law see discussion

su ra

93 Rather than try to resolve this dispute through an offset or credit procedure or

an escrow account or a separate accounting or any appropriate mechanism Ms Keough

continued to invoice American for rents on all piers as though there were no disputes over

space or reimbursements at all

94 To this day Ms Keough seems to think the space constraints and

reimbursement disputes occasioned by the fact that American needs more space to run its

commodity business and depends on timely cash flow axe unimportant or even imagined Tr

412413

The PA Did Not ForgiveRentOnce a Deal Was Struck on the Stop
Gap Lease American Paid All Rent Due on Piers 2 5 and 6

95 Contrary to Ms Keoughs direct testimony where she claimed that the

agreement included a rent reduction for American the PA did not give back or forgive

rent Exh J November 18 2002 rather the PA withdrew its demand for late fees Exh J

hereto

96 Excusing late fees was the only credit American received except for aminor
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credit of3701167 unrelated to any issue in this caseId

97 The only obligation that was forgiven by the PA was a loan not rent owed

American Stevedorin in the amount of132848050Id American Warehousin wasnot

forgiven any rent at all nor is there any evidence in the record that American

Warehousin requested such forgiveness Id

98 On November 21 2002 three days after Ms Keough faxed the terms of the

stopgapLease American paid the PA the entire147535181 in a single check 17165 in

payment of rent on piers 2 5 and6Check and Bookkeeping entry Exhibit Hhereto As to

Pier 7 the PA as discussed supra did not issue an invoice until February 2003 at which

time American paid that amount in full as wellE 14 Attachment 1 at4

The PAsObiection to AmericansDemand for an Offset in 2003

99 Mr Scotto wrote toKeough on October 31 2003 and enclosed a rent payment

The Scotto letter proceeds to state that American intended to offset rent obligations for

September and October 2003 with the monies that the PA owed for the TMS reimbursements

which more than equaled the rent due At that time American had submitted its last

payment application for 79 464 for the TMSs Exh H hereto plus another 75000 in

retainage was still outstanding Keough Email dated August 17 2000 to Lillian Borrone and

Yetkasemail dated January 16 2004 proposing to bargain the retainage down to50000 in

exchange for an agreement to vacate within 60 days both annexed as part ofEibit C to

AmericansMoving Br also see Tr369372 The PA thus owed American over154000
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for the TMS construction reimbursement and for retainage on November 3 2003 That

amount is equal to more than five months rent on Pier 7

100 On November 13 2003 in response to Mr Scottosletter asking that the PA

offset rent with the monies owed on the TMSs the PA rather tihan paying the monies it owed

American or agreeing to the offset served Mr Scotto with a Rent Demand for20613411

preparatory to filing an eviction action

i
101 On October 8 2003 Keough had apparently decided to terminate American

Exhibit B to AmericansMoving Brief Telephone Log

102 This set of facts shows that 1 American regularly paid the rent on Pier 7 in

1999 2 Americansrent payments for Pier 7 from 2000 through January 2003 were declined

by the PA because there was not a lease in place 3American was aregular payer of rent on

all of its other piers410 weeks after the invoice date 4 the PA acquiesced in this custom of

paying invoices and never complained about it prior to November 2003 5 during two

periods American legitimately sought to offset against rent amounts indisputedly due to

American from the PA 6 that the PAsrefusal to deal or negotiate with American as

embodied in the July2002 Resolution was not based on a habitual late rental payment history

between 1999 and 2002 7 neither a tenants legitimate credit offset against rent nor a

custom ofdealing between twoparties resulting in rent payment being made by themiddle of

the following month and regularly made equate with the characterization ofhabitually late

payments and 8 that the late rent is a post hoc rationalization for its refusal to deal
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EXHIBITS

New Exhibits

A PA Map Brooklyn Marine Terminal Piers 112 PANYNJ 00516

B Telephone Log ofPatricia Keough

C Pages from PA Tenant Alteration Application File Fabric Tents

D Orders Dismissing Eviction Actions dated February 6 2006

E January 6 2006 Letters from Van Tol to Scotto from Van Tol to Capt SkovNissen

F Port Authority Request For Expressions ofInterest RFEI

G PA Diagram ofPier 7 cover letter from P Keough Affidavit as to Accuracy M

Scotto Exhibit A from Lease diagram

H AW Application for Payment toPA Fabric Tent Construction

I AW Worksheet Check 0001716514753S181

J Memo from P Keough to L Direktor Nov 5 2002 re Rent for Pier 7 PA Invoices

dated Feb 1 2003 for Pier7including retroactive rentOlO100O13103 Pier 5 Pier 2

and Pier 6 Check drawn on American Warehousing account to PA for Feb 2003 rent for

piers excluding retroactive rent Memo from P Keough toM Scotto re rent

K Letter staying Eviction Case by PA dated May 15 2006

L PA Invoices for Piers 5 2 6 7 dated Sept 1 1999 Pier 7 invoiced to Commodity
Storage Inc and check 011106 drawn on American Warehousing account to PA in

payment of rent for all piers

M PA Board resolution dated July 15 2002 PANYNJ00353

N PA Invoices dated April 1 2003 for Piers 5 6 and 7 Check 00017960 drawn on

American Warehousing account in payment of rent for piers

O Escrow Check for Outstanding Dec 2003 and Spring 2004 Rent
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equiprnent that mustactuatly go into the cargo shad and raove round on the pier Teserloors anused for the entryofcars and light truckshilosforkhfts and small cquipmenttike that inspectors customs QtTicjata PA peaamelvvorkers opcrating smateqyipraentbetween the upiand and the aoislpier movttaough ihese doors
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CONTROL NQ NY2037

MOVE INIIVXOVE UCJTREORT

TO Lana Direktor Revenue Accountig
ROM Patricia Keougli
DATE November 5 2002

SUBJECT BROOKLYNPORTAUHRITMARINE TERMINAL

AMERICAN WAREHOUSTNCO NER YDRK INC

LEASEBP302

COPY R Evans K Foley DMancinelli C McCarthy J Moriarty 7 Raczynski
C Yetka Central ils

Piease note the foflowing change on youxbiling records

ACILITY BrooklynPort Autharity Marine Terminal

TNANT American WarehousingaNew York Inc

LEASNO BP302

PREMISS Pier 7

EXIBIT A

TPEOF CHANGE New ease

EFFECTIVE DATE December11999 April 30 2003

RENT fective January 1 2000 AW wllhave the right to phasein its

basic rental in onethird incceznents as follows

Period ua Monihlv

O10100O113104 8986600 748883
Q2O1000228100 i7973400 497767
03010005300 26964000 2246667

ADDITIONAL RENT Bffective May 1 2000 AW will pay an annual rental of

33QOOQO payable at275000 per month for the partial
payment ofthe cost ofa guard service

PA NYNJU0042
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Lana Direktar 2 November 5 2002

ECLATION Effective June 1 2004 the basic renta wilt escatate asfolows

Period Anaua Monthtv
06014t1130O1 3370OOOb 2808333

The basic and additional rent will escalate on December 1 2Q01

and every year thereafter at a fixed rate of3zpercenC

SasiceAt

Period Aruuat Monthlv
12JQ1011130IQ2 34879500 2906625
12IQlp2043003 36100283 3048357

AdditionalRent

Perod Annual Motllv
1210101113002 3415500 284625
12J0102043003 3535043 294587

OTHRLEASE

PROVISIONS Standard Port Authority late charge provision is included in the

agreement

REVENUE CODE P9Z305854d0

r

Patricia Keough
Senior Property Representative
Leasing Division

PA NYlNJ p0043
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Board 1502 287

BROOKLYNPORTAUTQ1tITY 1VAICNE TERMIri1ALREDHOOI CONTAYIVER

TEYtMINALPORT NEWARK AMERICAN STEVEDORING INC AND
AMERCAN WAREHUUSING OF NEW Y4RK ING LEASE EXTENSION
AND SET7LEMENT FDSUTES

It was recommended that the Board autkiorize the Executive Director to enter into 1 ar

agreement with Elmericn Stevedoring Inc ASI to extend the term of its lease covering the

Red Hook Container Terminal RedIiook in Brooklyn New Yvrk through April 30 2004 and

2 agreemenfis with ASI and American Waehousing of New York Inc AVi to settIe

numerous rent ad space disputes arising out of their tenancies at Red Hook the BrooklynPort
Authority Marine Terminal and Port Newark

The lease with ASI which expired on Augvst 31 2001 will extended an its existing
tenns and conditions with two exceptions First the annual minimum throughput rental of

175000 for salt will be deleted effective July 3I 2002 Secondiche Port Authority leases

two postpanamax electric continercnes from the New XoXk City Economic Development
Corporation the cranes will be addd to ASIs leasehold wth no change to the xisting crane

rental of Q per container and tlse annual miniinum crane rental of180OOQ however the cap

df750000 dn the annual crane rentai will be deieted

The settlement agreements with ASI and AW reftect business considradons and vvIl
provide for the reduction of their rroarages of rental and related chargswith xespect to their

tenancies at Red Hook the BroaiclynPort Authority Marine Terminal and Part Newatk fram

approximately 63 million to approximately 49millon with the adjuseed arrearages to be paid
to the Port Autharity and forte Port Autharity and ASUAW ta reease each other from any

claims relating to these tenancies

Pursuant to the faregoing report the fallowing resolutian was adopted with

CvmissionersB12Ceman Chasanoff Kushner Mack Martini Philibosiaz Pocino Sinagra and

Sang voting in favot none against

RESOLVED ihat the Executive1irector be azdhe hereby is autharized
for and on behaif of the Port Authority to enter into 1an agreemeat rvith American

Stevedoring Inc ASI to extend the term of its lse covering the Red Hook

Containex Terminal Red Hook in Brooklynliew York through April 30 2Q04 and

2 agreements with ASI and Ameriaan Warehousing of 3ew York Inc to settle

aumerous rent and space disputes arising out of their tenancies at Red Hook the

BraoklynFart Authority Marine Terminal and Port Newark substantially in

accardance with the terms and conditions outlined to the Board provided that such

agreement or agreemeets shali reflect the fact that the term of said lease will not be

extended tits expiradon on Apri2 30 2Ua4 the form of the agreements sha11 b

subject to the approval ofGeneral Counsel orhis authorized representative

A NYNJpp353
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