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[. RESPONSE TO COMPLAINANTS® “STATEMENT OF FACTS NOT IN DISPUTE”

Identitv of Parties and Jurisdiction'

1. Each of the Complainants is an ocean common carrier within the meaning of the
Shipping Act. 46 U.S.C. §§ 40102(6) and (17). At all times material to this complaint, each
Complanant has operated vessels as an ocean common carrier in the United States foreign

cominerce subject to the Shipping Act.

' The headings used in Complainants” “Statement of Undisputed Facts™ are repeated herein for
convenience only. not as an indication that Respondent agrees with any of the characterizations
or statements contained therein.
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RESPONSE: Disputed to the extent Complainants suggest that their business is limited
to using and operating vessels to transport cargo containers and non-containerized cargo across
the ocean. Complainants are highly integrated global shipping and logistics companies that
coordinate the transportation of cargo containers and/or non-containerized cargo from its point of
origin, across the ocean, through port infrastructure, and inland to its ultimate destination. See
Declaration of Brian Kobza, dated February 1, 2013 (“Kobza Decl.”), | 8; see also Declaration
of Reed Collins, dated February 1, 2013 (“Collins Decl.”), ][ 3, 4 & Ex. B (printouts from
websites of Hanjin Shipping Co. (“Hanjin™), Kawasaki Kisen Kaisha, Ltd. (“‘K’ Line”), and
Nippon Yusen Kaisha's ("NYK™)), Ex C (printouts from website of Yang Ming Marine
Transport Corp. (“Yang Ming™)): Opposition to Motion to Compel, dated January 10, 2013
(“Opp. to MTC™), at 4-6  One aspect of Complainants™ business enterprises is the operation of
vessels as ccean common carriers within the meaning of the Shipping Act, 46 U.S.C. § 40102(6)
and (17). See Opp. to MTC at 4.

Complainants concede that their role in the movement of cargo is not limited to the
operation of the vexsel. See, ¢.g.. Opp. to MTC at 4 (admitting that “Complainants, while
fundamentally vessel operators who load. carry and discharge containers, do subcontract the
movement of cargo under through bills of lading to and from inland points™). Complainants also
provide “through transportation™ of cargo contawners (or non-containerized cargo). See Kobza
Decl. T 12: Opp. to MTC at 4 (“Complainants provide port to port transportation under ‘berth
terms’ as well as intermodal through transportation of containerized cargo™) (emphasis added).
“Through transportation™ is defined by the Shipping Act as a combination of ocean and inland
transportation. See 46 U.S.C. § 40102(25) (defining “through transportation™). When “through

transportation” is provided, the vessel-operating carmer remains responsible for coordinating the
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movement of the cargo container (or non-containerized cargo) until it reaches its final destination
by ground transport. See Kobza Decl. § 12. The ocean common carrier typically charges the
beneficial cargo owner (“BCO”) or non-vessel operating common carrier (“NVOCC™) that
arranges the shipment a single rate plus any surcharges that covers both ocean and inland
transportation. See 46 U.S.C. § 40102(25) (noting that a “through rate” must be charged for
“through transportation™); 46 U.S.C. § 40102(24) (defining “through rate” as a “single amount
charged by a common cartier in connection with through transportation™); see also Kobza Decl.
9 13, Exs. A-K (copies of examples of Complainants’ publicly available through bills of lading).
Ocean common carriers also contract with railroads and/or trucking companies to provide inland
transportation of cargo containers. See Kobza Decl. [ 14; Opp. to MTC at 4-5 (conceding that
Complainants “subcontract the movement of cargo under through bills of lading to and from
inland points™ and have been providing such intermodal through transportation services “for
about fifty years™): Collins Decl. | 3 & Ex. B (printouts from Hanjin's website) (noting that
Hanjin provides inland transportation/distribution services by truck and railway), Ex. B
(printouts from “K" Line’s website) (K™ Line “provide[s] total logistics services meeting the
growing diversity and complexity of logistics needs —~including . . . truck transportation™)
(emphasis added). The exact extent to which the Complainants® business involves inland
movement of cargo containers and/or non-containerized cargo would be set forth in the
Complainants’ contracts with BCOs. Kobza Decl. ] 15. Complainants have thus far refused to
produce these contracts. See Rule 56(d) Declaration of Jared Friedmann, dated February 1,
2013.923.

2. Respondent 1s a marine termina! operator within the meaning of 46 U.S.C. §

40102(14). FMC Organization No 002021,
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RESPONSE: No dispute. The Port Authority is a body corporate created by compact as
a bi-state port district between the states of New York and New Jersey with consent of Congress.
See Declaration of Peter Zantal, dated February 1, 2013 (“Zantal Decl.™), { 5; see also (Corrected
Answer, filed September 7, 2011 (“Answer’)) at p. 3; Complaint, filed August 5, 2011

(“Compl.”) at p. 3.

Organization and Use of Facilities at the Port

3. Respondent leases most of its marine terminal facilities to private terminal
operators who operate contamner terminals located at the Port and who provide marine terminal
services and facilities to ocean common carrier vessels calling at the Port.

RESPONSE: Disputed to the extent that Complainants” statement purports to
summarize accurately the contents of the “about-port.html™ page of the Port Authority’s website,
which Complainants cite and summarize in vague terms. What the Port Authority’s website
actually states 1s that the Port Authority “leases most of its termmal space to private terminal
operators, which manage the daily loading and unloading of container ships.” Complainants’
Ex. 6 (hitp://www_panynj.gov/port/about-port.html) (emphasis added).”

Further disputed to the extent Complainants imply that the Port Authority does not
provide services and/or benefits in, about, and at the [eased terminals. The Port Authority
provides and maintains facilities, infrastructure, roadways and intermodal transportation
network, as well as security that allow carriers that call at either leased or public terminals at the
port to move cargo containers and non-containerized cargo more quickly, safely, and efficiently.

See, e.g.. Zantal Decl. ff 10. 34, 41 & Ex. 8 (The Port Authority’s Guide. revised Sept. 17, 2009)

" Cuations to "Complainants™ Ex.” refer to Complainants’ exhibits to their statement of facts.,
unless a different source or declaration is specified.
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(describing some of the infrastructure, intermodal transportation., and security projects provided
by the Port Authority) (PA-CFC-00000239-255). Complainants concede that they benefit
(although by an extent that they do not specify and attempt 1o obscure) from the Port Authority’s
provision of such facilities, infrastructure, intermodal transportation, and security projects. See
Complainants’ Motion for Judgment, filed December 6, 2012 (*Mot. for J.”") at 13; see also Opp.
to MTC at 2.

4. The Port fumishes none of the services provided to Complainants at those leased
terminals.

RESPONSE: Disputed. Private marine terminal operators ("MTOs™) provide certain
services to Complainants, primarily stevedoring and daily loading and unloading of container
ships. See, e.g., Complainants” Ex. 6 (http://www panynj.gov/port/about-port.html); see also
Complainants’ Ex. 7 (Stevedoring and Terminal Services Agreement between COSCO Container
Lines Co., Ltd., Kawasaki Kisen Kaisha, Ltd.. Yang Ming Marine Transport Corp., Hanjin
Shipping Co., Ltd.. and United Arab Shipping Company and Maher Terminals LLC (*“Maher™));
Complainants” Ex. 8 (NYK agreements with Global Terminal and Container Services, LLC
{"Global Terminal™), New York Container Terminal. Inc. ("NYCT™), and Port Newark
Container Terminal (“PNCT™)).

The Port Authority provides different services and/or benetits to Complainants, which are
separate and distinct from the services performed by private MTOs. Zantal Decl. §{41. The
services and benefits provided by the Port Authority include the provision and maintenance of
facilities. infrastructure. roadways and intermodal transportation network, as well as security that
allow carners that call at either leased or public terminals at the port to move cargo containers

and non-containerized cargo more quickly. safely. and efficiently. Complainants concede that

US_ACTIVE \44176802:72468050 0053




CONFIDENTIAL MATERIALS EXCLUDED

they benefit (although by an extent that they do not specify and attempt to obscure) from the Port
Authority’s provision of such facilities, infrastructure, intermodal transportation, and security
projects. See supra 3.

5. The Port also maintains and operates public berths. Roll-on/roll-off vessels that
transport vehicles transiting the Port dock at the Port’s public berths, where private stevedores
furnish loading/discharging services.

RESPONSE: Disputed to the extent Complainants imply that the Port Authority does
not provide services and/or benefits in, about, and at the Port Authority’s public berths. Most of
the non-containerized cargo (including vehicles, bulk, and break-bulk cargo) comung into and out
of the port use termunal space at public berths that has not been leased to private marine terminal
operators (“MTOs™). Zantal Decl. {7, see also Complainants’ Ex. 6
(http://www.panynj.gov/port/about-port.html). The Port Authority provides services and/or
benefits 1n, about. and at its public berths. which are separate and distinct from the services and
benefits provided by private stevedores. Zantal Decl. I 41. The Port Authority provides and
maintains facilities, infrastructure, roadways and intermodal transportation network, as well as
security that allow carriers that call at either leased or public terminals at the port to move cargo
containers and non-contamerized cargo more quickly, safely, and efficiently. Complainants
concede that they benefit (although by an extent that they do not specity and attempt to obscure)
from the Port Authority’s provision of such facilities, infrastructure. intermodal transportation,

and security projects. See supra f 3-4.

6. REDACTED .
REDACTED
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REDACTED

RESPONSE: No dispute.

7. All terminal services (as defined by 46 CFR § 525.1) furmished to Complainants’
container vessels within the Port limits are provided by private marine terminal operators at their
leased facilities.

RESPONSE: Disputed to the extent Complainants imply that the Port Authority does
not provide services and/or benefits in, about, and at the leased facilities. Private MTOs furnish
the services enumerated in 46 CFR § 525.1 to Complainants’ vessels; however, 46 CFR § 525.1
does not purport to contain an exhaustive listing of terminal services See 46 CFR § 525.1. The
Port Authority provides services and benefits which are separate and distinct from the services
provided by private MTOs. The services and benefits provided by the Port Authority include the
provision and maintenance of facilities, infrastructure, roadways and intermodal transportation
network, as well as security that allow carriers that call at either leased or public terminals at the
port to move cargo containers and non-containerized cargo more quickly, safely, and efficiently.
Complainants concede that they benefit (although by an extent that they do not specify and
attempt to obscure) trom the Port Authority’s provision of such facilities, infrastructure,
mtermodal transportation. and security projects. See supra 4 3-5.

8. No services are provided to Complainants” container vessels by the Port
Authority. There is no privity or other contractual or commercial relationship between
Complamnants und Respondents relating to their container vessel services.

RESPONSE: Disputed. The Port Authority provides services and benefits in. about,

and at leased and public terminals. including the provision and maintenance of facilities,
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infrastructure, roadways and intermodal transportation network, as well as security that allow
carriers that call at either leased or public terminals at the port to move cargo containers and non-
containerized cargo more quickly, safely, and efficiently. These services and benefits are
separate and distinct from the services provided by private MTOs and stevedores. Complainants
concede that they benefit (although by an extent that they do not specify and attempt to obscure)
from the Port Authority’s provision of such facilities, infrastructure, mtermodal transportation,
and security projects. See supra 49 3-5, 7.

Complainants are deemed to be in privity with the Port Authority through implied
contracts by virtue of their use of and benefit from the facilities, infrastructure, roadways and
intermodal transportation, as well as security services and projects provided by the Port
Authority. 46 CFR §525.2(a)(2) (“Any schedule that is made available to the public by the
marine terminal operator shall be enforceable by an appropriate court as an implied contract
between the marine terminal operator and the party receiving services rendered by the marine

terminal operator...") (emphasis added).

REDACTED

REDACTED

RESPONSE: No material factual dispute as to the cited language appearing in the text
REDACTED

of the document cited.

REDACTED
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REDACTED

10. In addition to container vessels, Complainants “K” Line and NYK Line also
operate non-container vessels. /.., roll-on/roll-off (“ro/ro”) vessels for the carriage of vehicles
and other whecled cargo.

RESPONSE: No dispute.

11.  Such ro-ro vessels call at Respondent’s public berths.

RESPONSE: No dispute.

12. At public berths where Complainants’ non-container vessels berth, stevedoring is
provided by private stevedoring companies; Complainants’ vessels do not use services furnished
by, or participated in. by the Port in connection with loading. handling or discharging containers
and/or non-containerized cargo.

RESPONSE: Disputed to the extent Complainants are asserting that the Port Authority
does not provide Complainants with services and/or benefits. Private stevedoring companies
provide loading and unloading services to Complainants at public berths. The Port Authority
provides services and benefits which are separate and distinct from the services provided by
private stevedoring companies. The services and benefits provided by the Port Authority include
the provision and maintenance of facilities. infrastructure, roadways and intermodal
transportation netw ork. as well as security that allow carriers that call at either leased or public
terminals at the port to move cargo containers and non-containerized cargo more quickly. safely,
and etficiently. Complamants concede that they benefit (although by an extent that they do not
specify and atiempt to obscure) from the Port Authority's provision of such facilities.

infrastructure. mtermodal transportation. and security projects. See supra 4 3-5. 7-9.
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Marine Terminal Tariffs

13.  The Port publishes a Tariff covering all of its public berths. It is published at
http://www . panynj.gov/port/tariffs/html.

RESPONSE: Disputed to the extent Complainants are suggesting the Tariff is only
applicable at public berths. The Tanff 1s applicable at both private and public berths. See
Complainants’ Ex. 10 (Tariff) at Subrule 34-1200 (providing that “[t]his fee shall apply . . . at
Port Authority leased and public berths”) (emphasis added).

14.  The marine terminal operators who lease and operate the containerized terminals
at the Port are: New York Container Terminal. APM Terminals. Maher Terminals, Port Newark
Container Terminal. Global Marine Terminal and American Stevedoring Inc.

RESPONSE: No material dispute, except that American Stevedoring Inc. no longer
operates a terminal at the port. The Port Authority also has an operating agreement with Red
Hook Container Terminal LLC ("RHCT"™) through March 2013. Zanta! Decl. | 8.

15. The private marine termina! operators which serve Complainants’ container
vessels publish their own tariffs covering the rates and conditions of their services at their leased
facilities.

RESPONSE: Disputed to the extent that Complainants™ statement suggests that the rates
and conditions covering the services provided by private MTOs are contained exclusively in
published tarifts. The private MTOs that serve Complamants” container vessels also have
contracts or agreements with the Complainants. which supersede the rates and conditions set
torth in the published tariffs. See Complainants™ Statement of Facts Not in Dispute, filed
December 6. 2012 ("Complainants” SOF™) (discussing the interplay between MTOs” tariffs and

private contracts), ] 55: see also Complainants” Ex. 7 (Stevedoring and Terminal Services

10
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Agreement between COSCO Container Lines Co., Ltd., Kawasaki Kisen Kaisha, Ltd., Yang
Ming Marine Transport Corp., Hanjin Shipping Co., Ltd., and United Arab Shipping Company
and Maher Terminals LLC (*Maher”)); Complainants’ Ex. 8 (NYK agreements with Global
Terminal, NYCT, and PNCT). The rates and conditions of these private MTOs do not and could
not limit the ability of the Port Authority to publish its own tariffs covering the rates and
conditions for the services and benefits provided by the Port Authority. See Complainants’ Ex.
10 (Tariff) at Subrule 34-090 (explaining that the Tariff applies at leased terminals so long as
“provision is made in the lease for application of said Rules and Regulations for leased
premises”). The leases issued by the Port Authority to Global Terminals. Maher, NYCT and
PNCT contain clauses making the Port Authority’s rules and regulations applicable at the leased
premises. Zantal Decl. § 9 & Ex. 1 (Global Terminal Lease No. LPJ-001, dated June 23, 2010,
available at http://www.panynj.gov/corporate-information/pdf/port-lease-global.pdf) (providing
that the Port Authority’s Rules and Regulations are applicable at Global Marine’s leased
terminal) § 16(a), Ex. 2 (Maher Terminals Lease No. EP-249, dated Oct. 1, 2000, available at
http://www.panynj.gov/corporate-mnformation/pdf/port-lease-maher-tenninals. pdf) (providing
that the Port Authority’s Rules and Regulations are applicable at Maher's leased terminal)
12(a), Ex. 3 (Maber Termunals Lease No. EP-251. dated Sept. I, 2001) (providing that the Port
Authority's Rules and Regulations are applicable at Maher's leased terminal) (PA-
CFC00053837-878) 1 3(a), Ex. 4 (NYCT (formerly "Howland Hook Marine Terminal™) Lease
No. HHT-4. June 30. 1995, available at hutp://www.panynj.gov/corporate-infonmation/pdf/port-
lease-howland-hook.pdf) (providing that the Port Authority’s Rules and Regulations are
applicable at NYCT s leased terminal) [ 12(a). Ex. S(NYCT Lease No. HHT-6. Mar. 31. 2004)

(providing that the Port Authority™s Rules and Regulauons are applicable at NYCT's leased

11
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terminal) (PA-CFC00054575-629) § 3(a), Ex. 6 (PNCT Terminal Lease No. L-PN-264, dated
Dec. 1, 2000} (providing that the Port Authority’s Rules and Regulations are applicable at
PNCT’s leased terminal) (PA-CFC00056957-251) 9 12(a).

16. Maher Terminal Marine Terminal Schedule No. 010599 is published at
http://www.maherterminals.com/index .cfm/do/page. tariff/.

RESPONSE: No dispute.

17. New York Terminal Conference Marine Terminal Schedule No. 011408,
applicable at RHCT, Global Terminal & Container Services, New York Container Terminal, Port
Newark Container Terminal and Universal Maritime Service Corp is published at
http://www . newytc.com.

RESPONSE: No dispute.

Terminal Tariff Provisions Regarding the CFC

18.  Section H of the Tariff, effective March 14, 2011, set forth a Cargo Facility
Charge ("CFC™) and complete subrules for imposing and enforcing the CFC.

RESPONSE: No dispute.

19, Subruie 34-1200 of Section H of the Port’s Tariff defines the CFC, effective
March 14, 2011, to apply to ~all cargo containers. vehicles and bulk cargo, break-bulk cargo.
general cargo. heavy lift cargo. and other special cargo discharged from or loaded onto vessels at
Port leased and public berths.”

RESPONSE: No dispute

20.  The Taritf imposes a CFC of $4.95 per TEU of “Container Cargo.” and “any

containers larger than forty-feet shall be considered to be the equivalent of two TEUs.”

12
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RESPONSE: Disputed to the extent that Complainants’ statement offers a legal
interpretation of the Tariff. The Tariff imposes a charge of $4.95 per TEU on cargo containers.
See Complainants” Ex. 10 (Tariff) at Subrule 34-1210.

21. For Vehicles, the rate is $1.11 per unit/vehicle; for bulk cargo. break-bulk cargo,
general cargo, heavy-lift cargo and other special cargo, it is $0.13 per metric ton.

RESPONSE: No dispute.

22, In Subrule 34-1210, the fee is assessed on “container cargo”; however, in Subrule
34-1200, the CFC is made applicable to “all cargo containers.”

RESPONSE: Disputed to the extent that Complainants’ statement offers a legal
interpretation of the Tariff and to the extent it suggests that the Tariff is intemally inconsistent.
Subrule 34-1210 of the Tariff sets out the applicable rates for the CFC. The rate for “‘container
cargo” is $4.95 per TEU. See Complainants” Ex. 10 (Tariff) at Subrule 34-1210. TEU 15 a
volume measurement based on the size of the container, irrespective of the weight of its contents.
Declaration of Fredrick Flyer and Allan Shampine, dated January 31, 2013 (*Flyer/Shampine
Supp. Decl.”™). Appendix C (Declaration of Fredrick Flyer and Allan Shampine, dated Dec. 9,
2010 (the “Compass Lexecon Report™) (explaining that ““[c]ontainers come in different sizes.
For comparison purposes, container volumes are often expressed in "twenty foot equivalent
units’ CTEUs"), which 1s the number of twenty foot containers required 1o ship the same volume.
The Port [Authority] asswmes that the average ratio of TEUs to containers is 1.7") (PA-
CFCO0000001-032) at 003 note 5. The CFC is assessed on all cargo containers, non-
contatnerized cargo and vehicles upon discharge or loading onto vessels at the Port Authority’s
lcased and public berths. See Tanff at Subrule 34-1200). The obligation to pay the CFC is

wriggered by the movement of the cargo contamer 1tselt through the port. without regard to its

13
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weight or contents (if any). See Complainants’ Ex. 10 (Tariff) at Subrule 34-1200. All cargo
containers (full or empty) and non-containerized cargo, benefit from the CFC-funded
infrastructure projects and security services that allow carriers to move cargo containers and non-
containerized cargo through the port more quickly, safely, and efficiently. Zantal Decl.  21.

23. In practice, Respondent has taken the position that the CFC is charged on all
containers, including empty containers (rather than just cargo in loaded containers).

RESPONSE: No material factual dispute except that this was not a “position” taken “in
practice,” but was expressly made part of the published Tariff, The Tariff provides that the CFC
“shall apply to all cargo containers, vehicles and bulk cargo, break-bulk cargo, general cargo,
heavy lift cargo, and other special cargo discharged from or loaded onto vessels at Port Authority
leased and public berths.” See Complainants™ Ex. 10 (Tariff} at Subrule 34-1200 and Subrule
34-1220(3)(a)(ii) (requiring Vessel Activity Report setting forth information on loads versus
empties and transshipped containers). All cargo containers (full or empty) and non-containerized
cargo benefit from the CFC-funded infrastructure projects and security services that allow
carriers to move cargo containers and non-containerized cargo through the port more quickly,
safely, and efficiently. See supra ¥ 22.

24, The Tanff provides for the CFC to be assessed against a so-called terminal “user,”
defined as “a user of cargo handling services.”

RESPONSE: No dispute. The Tanff requires “users” to pay the CFC. See, e.g.,
Complainants’ Ex. 10 (Taritf) at Subruies 34-1220(2) and 34-1220(3). The Tariff defines “user”
to mean “a user of cargo handhing services.” Id at Subruie 34-1220¢1)(a).

25 The Tariff nowhere defines the term “cargo handling services.”

14
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RESPONSE: No dispute. The term, “Cargo handling services.” is commonly
understood in the maritime shipping industry to mean services related to the loading or unloading
of cargo containers and/or non-containerized cargo. Kobza Decl. 5.

26. For the purposes of the CFC, the Port applies “user” to mean any vessel calling at
any terminal, including leased terminals, at the Port.

RESPONSE: Disputed. The Port Authority does not apply “user” to mean any vessel
calling at any terminal, including leased terminals. The Port Authority applies “user” as defined
by the express language of the Tariff. See Complainants’ Ex. 10 (Tariff) at Subrule 34~
1220(1)(a) (defining “user” to mean “a user of cargo handling services™). At the Port
Authority’s private marine terminals, the only users of cargo handling services are the ocean
common carriers whose cargo containers and non-containerized cargo are unloaded from or
loaded onto vessels, through contract agreements with the private terminal operators. Kobza
Decl. 6. At the Port Authority’s public berths, nearly all of the users of cargo handling services
are also the ocean common carriers. /d. Therefore, for purposes of the CFC, the terms “user”
and “carrier” are interchangeable with respect to Complainants’ cargo container operations. See
generally Complainants” Ex. 10 (Tariff): see also Complainants’ SOF q 46 (Complainants
concede that they have “been. and continue[ ] to be, invoiced for the CFC for containers listed in
its bills of lading whether carried on its own vessels or on other carriers” vessels under space
charters at all Port terminal facilities™).

The CFC is assessed at the time that the cargo container or non-containerized cargo is
loaded onto or unloaded from a vessel at the port. With respect to cargo containers, the CFC is
invoiced to the carrier that is responsible for the cargo container irrespective of whether that

particular carrier’s own vessel or another vessel provides the ocean transport. Zantal Decl.  36.
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The carrier that is responsible for the particular cargo container is the carrier that has contracted
and issued a bill of lading for the carriage of the cargo container, not the carrier that happens to
own or operate the vessel transporting the cargo container. fd. Each carrier is individually billed
for the CFC, regardless of whether the carrter’s cargo containers are carried on a vessel it owns
and operates or are being transported on another carrier’s vessel under a vessel sharing
agreement, slot charter or other arrangement. Zantal Decl. § 37. By placing the obligation to
pay the CFC on the carrier that has taken contractual responsibility for the carriage of the goods,
the CFC is assessed on the party most directly responsible for the movement of the cargo
container from its point of origin, through the port., and onward to its final destination. fd.

27.  “Terminal operator” is defined in the Tariff to be a “leased berth operator.”

RESPONSE: No dispute.

28.  Asaresult, under the Tariff as drafted. a vessel must pay the CFC to Respondent
if 1t is a “user of cargo handling services,” even if such services are provided by a party other
than Respondent, i e.. a “terminal operator” (leased berth operator). Put another way,
Respondent charges vessels for obtaining “cargo handling services.” even though no such
services are provided by Respondent.

RESPONSE: Disputed. The CFC is invoiced to the carrier that is responsible for the
cargo container. not the vessel on which the container is transported. whether that particular
carrier s own vessel or another vessel provides the ocean transport. See Complainants” Ex. 10
(Tariff) at Subrules 34-1220(2) and 34-1220(3). Zantal Decl.  36. Further. the Port Authority
does not charge the CFC as a fee for obtaining “cargo handling services™ from private MTOs or
stevedores. The CFC 1s a charge to recoup and finance the Port Authoerity's capital investment in

the facilities, infrastructure. roadways. and intermodal transportation network projects and
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services, as well as the provision of security that allow carriers that use either leased or public
terminal space at the port to move cargo containers and non-containerized cargo more quickly,
safely, and efficiently through the port after the cargo containers and/or non-containerized cargo
have been unloaded from the vessels en route to their final in-land destination (or for outbound
cargo containers and/or non-containerized cargo, before they are loaded onto the berthed
vessels). Zantal Decl. I 10, 14, 34 & Ex. 10 (“Implementation of a Land-Side Access
Infrastructure and Security Fee,” dated Aug. 2, 2010) (explaining that the CFC is “{d]esigned to
recoup costs of ExpressRail Development program[.| . . . recoup previous non-amortized and all
incremental post 9/11 costs of port related security capital and o&m costs[,] . . . [and] expand
capital capacity to allow [planned roadway projects] to progress™) (PA-CFC00035866-877) at
868, Ex. 19 (Port Authority's Board Meeting Minutes. dated December 7, 2010) (detailing three
components of the CFC) (PA-CFC00042158-160) at 158, Ex. 15 (Port Authority Memorandum,
dated February 1. 2011) (PA-CFC-00020998-005) at 998-999 (same). Ex. 7 (undated Port
Authority Presentation entitled “Cargo Facility Charge™) (PA-CFC00019082-090) at 084, 086-
089 (same). Ex. 20 (Port Authority Memorandum regarding “Maersk.” dated February 1, 2011)
(noting that the Port Authority “has made considerable investments to port infrastructure™ and
that further enhancements are necessary. which all need to be recouped) (PA-CFC00048773-
786) at 781, Ex. 21 (“Chart: Revised CFC Fee- Rate Breakdown.” dated June 13, 2011) (PA-
CFC00020902-908): see also Complainants” Ex. 20 ("Port Commerce Department User Fees,”
dated Jan. 2. 2008) (PA-CFC00020412-417) at 414; Complainants’ Ex. 27 (Port Authority
Internal Memo. dated Qct. 16, 2010) (noting that the CFC “would be assessed on those cargos
that benefit from certain capital invesuments and attendant operations and maintenance costs,”

mcluding, “non-reimbursable incremental post-9/11 expenses needed to meet federally mandated
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and other security measures” and “continued investment in [the Port Authority’s] intermodal
ExpressRail system and . . . essential roadway projects in Port Newark/Elizabeth that will
provide needed roadway capacity to further reduce Port congestion”) (PA-CFC-00040541-543)
at 541,

29. Whether using the services of leased terminals or berthing at public terminals, all
vessels are held responsible by the Tariff for payment of the CFC, which charge is triggered by
the handling by private entities of all containers and non-containerized cargoes on all carriers’
vessels, including containers operated by vessel space charterers.

RESPONSE: Disputed. The CFC is invoiced to the carrier that is responsible for the
cargo container, not the vessel on which the container is transported, whether that particular
carrier’s own vessel or another vessel provides the ocean transport.  See supra T 26. 28. The
CFC is a charge to recoup and finance the Port Authority’s capital investment in the facilities,
infrastructure. roadways, and intermodal transportation network projects and services, as well as
the provision of security that allow carriers that use either leased or public terminal space at the
port to move cargo containers and non-containerized cargo more quickly, safely, and efficiently.
See supra ¥ 28. Consistent with this purpose, the CFC is triggered by the loading or unloading
of cargo containers or non-containerized cargo that are will or have transited the port. See Zantal
Decl. T 49: Complamnants” Ex. 10 (Tariff) at Subrule 34-1220(3 )(a)(ii).

30. The Port scheme is facially that the lessee terminal operator is required by the
Tariff to collect the CFC from cach container vessel operator and to forward the payments to the
Port.

RESPONSE: Disputed. lLessee MTOs do not collect the CFC from each container

vessel operator See Zantal Decl. 1 48-30 & Ex. 22 (Port Authority Memorandum, dated May

18

US_ACTIVE \44 $75602\72468050 0053



CONFIDENTIAL MATERIALS EXCLUDED

4, 2011) (describing the process by which the PA gathers the data used to determine the amount
of the CFC incurred by each carrier) (PA-CFC00020511-515) at 5115 see also Complainants’ EX.
10 (Tariff) at Subrule 34-1220(3)(a)(ii); Complainants’ SOF ] 46 (conceding that the carrier —
and not the vessel — is individually billed for each container the carrier transports). The MTO is
required to collect the CFC from each ocean common carrier incurring the charge and to
forward the payments to the Port Authority. See Complainants’ Ex. 10 (Tariff) at Subrule 34-
1220(2) (providing that “[a]t all leased berths, each user is responsible for payment of the Cargo
Facility Charge to the Port Authority, which will be collected by the terminal operator handling
the user’s cargo for remittance to the Port Authority”) (emphasis added).

31 In practice, some carriers remit the CFC funds to the Port directly.

RESPONSE: Not disputed.

32. Terminal operators must send a monthly Vessel Activity Report (“Report”) to the
Port Authority detailing all vessel activity at their terminals. The Report must identify vessels
from which the terminal operator did not receive the CFC charges stated in the Port Authority
invoices submitted to the terminal operator

RESPONSE: Disputed. The CFC is invoiced to the carrier that is responsible for the
cargo container irrespective of whether that particular carrier’s own vessel or another vessel
provides the ocean transport  See supra § 26. The required Reports pertain to users, not vessels.
See Cormplainants” Ex. 10 (Tariff) at Subrule 34-1220(3)(b)(ii) (explaining that MTOs must send
a monthiy Vessel Activity Report to the Port Authority detailing each user’s loading and
unloading activities at their terminals and the MTO must also identity users that did not pay their

CFC charges stated in the invoices submitted to the MTO).
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33.  For their vessels’ use of a public (non-leased) berth, the Tariff directs
Complainants to pay the CFC directly to the Port.

RESPONSE: Disputed. Complainants’ statement that the CFC compensates the Port
Authority for a vessel’s use of a public berth is false. The CFC is a charge to recoup and finance
the Port Authority’s capital investment in the facilities, infrastructure, roadways, and intermodal
transportation network projects and services, as well as the provision of security that allow
carriers that use either leased or public terminal space at the port to move cargo containers and
non-containerized cargo more quickly, safely. and efficiently. See supra qf 28-29.
Complainants concede that they benefit (although by an extent that they do not specify and
attempt to obscure) from the Port Authority’s provision of such facilities, infrastructure,
intermodal transportation, and security projects and services. See supra [ 3-5, 7-9.

34.  The Port issues monthly invoices to each “user” of a leased terminal and to each
“user” of a public berth.

RESPONSE: No dispute

35. Invoices to “users” of leased terminals are issued “c/o” the terminal based on the
prior month’s terminal Report.

RESPONSE: No dispute.

REDACTED
36.

REDACTED

RESPONSE: No dispute.
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37.  If a“user” does not pay the CFC charges for two consecutive Report periods,
Section H directs the Port to require all terminal operators to cease service to all vessels whose
operator did not pay the CFC charge and provides that the Port will issue a port-wide blockade

order:

...the Port Authority shall issue a directive to every terminai operator
prohibiting them from providing any service that would be subject to a Cargo
Facility Charge to the delinquent user for a period from no later than 5 calendar
days from the date of the directive until receipt of notice from the Port Authority
that such unpaid Cargo Facility Charges have been paid.

RESPONSE: Disputed to the extent that Complainants’ statement offers a legal
interpretation of the Tariff, Section H, and also because Complainants have improperly
substituted “vessel” for “user” in describing the Tariff. See generally Complainants’ Ex. 10
(Tariff) at Section H (distinguishing between “users” and “vessels”). See supra § 28-29. The
CFC is invoiced to the carrier that is responsible for the cargo container, not the vessel on which
the container is transported, whether that particular carrier’s own vessel or another vessel
provides the ocean transport.  See supra T 26. 28.

If a carrier does not pay the invoiced CFC charges for two consecutive reporting periods
(a “non-comphant carrier”), the Port Authority’s practice is to contact both the non-compliant
carrier and each private terminal operator to remind them of the outstanding balance. If the
balance remains unpaid. the Tariff authorizes the Port Authority to issue a directive requiring all
terminal operators either to cease service to the non-compliant carrier or to take financial
responsibility itself for payment of that carrier's CFC charges. See Complainants™ Ex. 10
(Tariff) at Subrule 34-1220, 3(b)(iii)-(iv). Thus. a non-compliant carrier's cargo containers may
still be moved through the pert where a terminal operator accepts financial responsibility for

paying the CFC on the non-compliant carrier's behalf. Zantal Decl. ] 38.
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Additionally, only a non-compliant carxier, but not a vessel, risks being unable to move
its cargo containers through the port by failing to pay the CFC. Zantal Decl.  39. For example.
a vessel owned by a non-compliant carrier is permitted in the port to load and unload the
containers of any compliant carrier that are being transported on the vessel. Id. Likewise, a
vessel owned by a compliant carrier that is that is transporting of both compliant and non-
compliant carriers is also permitted in the port and can discharge and load the containers of any
compliant carrier. fd. But in any of these circumstances, the vessel itself is allowed to berth at
the port. 1d.

38.  The CFC applies to all space charterers on container vessels.

RESPONSE: Disputed to the extent that Complainants’ statement offers a legal
interpretation of the Tariff, Section H. For clarity, the Tariff requires “users” to pay the CFC.
The Tariff defines “user” to mean “a user of cargo handling services.” See supra Iy 26, 29. The
charge is invoiced to the carrier that is responsible for the cargo container irrespective of whether
that particular carrier's own vessel or another vessel provides the ocean transport. See supra q
26. Subrule 34-1200 of the Tariff provides that the CFC applies to “all cargo containers,
vehicles and bulk cargo. break-bulk cargo. general cargo. heavy [ift cargo, and other special
cargo discharged from or loaded onto vessels at Port [eased and public berths.” See
Complamants’ Ex. 10 (Tarift) at Subrule 34-1200.

39. A directive by the Port to deny service to a delinquent carrer effectively
blockades not only that operator's vessels and appurtenant containers, but, as well, all the
containers to be carried on the delinquent operator’s vessels under space charters, and all the

delinquent operator’s containers 1n slots chartered on other operator’s vessels.

US_ACTNEMA176602072068050 0053



CONFIDENTIAL MATERIALS EXCLUDED

RESPONSE: Disputed. Complainants’ statement offers an incorrect legal interpretation
of the Tariff and is inconsistent with the language, application, and enforcement of the Tariff.
See supraq 37. Only a non-compliant carrier, but not a vessel, risks being unable to move its
cargo containers through the port by failing to pay the CFC. See id. A directive by the Port
Authority to prohibit a non-compliant carrier from loading or unloading its cargo containers at
the port does not “blockade” or “bar” that carrier’s vessel from berthing at the port to load and
unload the cargo containers of any compliant carriers that are being transported on the vessel.
See id Likewise, a vesse] owned by a compliant carrier that is carrying cargo contamess of a
non-compliant carrier and compliant carriers is also permitted in the port and can discharge and
load the containers of any compliant carriers. See id. Furthermore. even a non-compliant carrier
can load or unload its cargo containers so long as the MTO accepts responsibility for paying the
CFC fees incurred by the non-compliant carrier. See id.

40. If one Complainant signatory to a vessel-sharing agreement were ordered barred
by the Port from all Port terminals. other Complainant signatories would be punished. All
containers on that Complamant’s vessel would be barred. including containers belonging to other
Complainants and carried under a space charter or vessel-sharing arrangement.

RESPONSE: Disputed. Complainants” statement offers an incorrect legal interpretation
of the Tariff and is inconsistent with the lunguage, application, and enforcement of the Tariff. If
one signatory 10 a vessel-sharing agreement failed to pay the CFC. other signatories to the
vessel-sharing agreement would not be precluded from having their cargo containers Joaded
and/or unloaded at the port. See supra Y 37. 39. The signatories to the vessel sharing
agreement, slot charter, or other cooperative arrangement can still have their cargo containers

loaded and unloaded at the port even if transported on a vessel operated by a non-compliant user.
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See id. Only the carrier that failed to pay the CFC would be precluded from having its cargo
containers loaded or unloaded at the port, whether carried on a vessel owned by the non-
compliant carrier ot another carrier’s vessel, unless an MTO agreed to pay the CFC charges
incurred by the non-compliant carrier. See id.

4]. If a terminal operator continues serving a vessel despite a prohibition of service
ordered by the Port, that terminal operator purportedly becomes fully liable to the Port
indefinitely for the CFC charges assessed against that vessel, accotding to the Tariff.

RESPONSE: Disputed. The CFC is invoiced to the carrier that is responsible for the
cargo container, not the vessel on which the container is transported, whether that particular
carrier’s own vessel ot another vessel provides the ocean transport.  See supra {1 26, 28, 37, 39-
40. If an MTO continues serving a non-compliant carrier despite a prohibition of service, that
“terminal operator shall become liable for, and shall be obligating itself to pay to the Port
Authority the full amount of the Cargo Facility Charges . . . incurred by such user on and after
the date of the violation.” See Complainants’ Ex. 10 (Tariff) at Subrule 34-1220(3)(b)(iv).

42, The threat of berth denial forces Complainants to pay the CFC on both roil-
on/roll-out vessel operations and on container vessels/container operations, including those of
space charterers.

RESPONSE: Disputed. A vessel owned by (or carrying cargo containers for) a non-
compliant carrier s still permitted to berth in the port. The cargo containers of all carriers that
have paid the CFC may still be loaded and unloaded at the port even if transported on a vessel of
a non-compliant user. Only the non-compliant carrier’s cargo containers (whether carried on a

vessel owned by the non-compliant carrier or ancther carrier’s vessel) may not be loaded or
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unloaded at the port, unless, of course, the MTO handling the non-compliant user’s cargo
containers agrees to pay the non-compliant user’s CFC-charges. See supra §§f 37, 39-42.

43. Under Subrule 34-1210(5). transshipped containers are subject to the CFC (for
one move, not two). “Transshipped containers™ mean containers that are discharged from a
vessel, placed on the terminal and loaded onto another vessel for further carriage as part of a
single voyage; they do not exit the terminal.

RESPONSE: No material factual dispute. Subrule 34-1220(5) of the Tariff — not
Subrule 34-1210(5) — provides that transshipped containers are subject to the CFC for one move,
not two. See Complainants’ Ex. 10 (Tariff) at Subrule 34-1220(5). Transshipped containers
represent a de minintis amount of the total volume of cargo containers that pass through the
port. Zantal Decl. | 45. For example. in 2012. out of more than three million total cargo
containers passing through the port, fewer than 650 containers were transshipped (i.e., 0.02%).

Id.

Collection of CFC from Complainants

44, Each of the Complainant’s vessels reguiarly call at a [essee’s terminal and each
Complainant has loaded and discharged. and continues to load and discharge, cargo at the
respective terminal.

RESPONSE: No dispute.

45. According to the process described by the Tariff, since March 14, 2011, each
Complainant has been. and continues to be. invoiced by the Port ¢/o the container terminal
operator for the CFC,

RESPONSE: No dispute.
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46.  Each Complainant has been, and continues to be, invoiced for the CFC for cargo
containers (or non-containerized cargo) listed in its bills of lading whether cairied on its own
vessels or on other carriers’ vessels under space charters at all Port terminal facilities.

RESPONSE: No material factual dispute.

47.  Each Complainant is forced by the blockade threat to then pay the CFC to the Port
via the leased terminal.

RESPONSE: Disputed. The CFC is not enforced by threat of any blockade. A directive
by the Port Authority to prohibit a non-compliant carrier from loading or unloading its cargo
containers at the port does not “blockade™ or “bar” that carrier’s container vessel from berthing
at the port. Nor does such a directive bar from the port other vessels that are carrying cargo
containers for the non-compliant carrier. The cargo containers of ail carriers that have paid the
CFC can still be loaded and unloaded at the port even if transported on a vessel of a non-
compliant user. Furthermore, even a non-compliant carrier can load or unload its cargo
containers so long as the MTO accepts responsibility for paying the CFC fees incurred by the

non-compliant carrier See supra 37, 39-42.

Threats to Blockade Complainants from Port

48. The Port would deny, and the Port has threatened to deny. any Complainant’s
vessels access to berths at the Port, leased and public, where that Complainant has not paid the
CFC according to the Port’s demands. The Port announced enforcement for lack of compliance
with the CFC and its supporting rules in Section H, beginning August 15, 2011.

RESPONSE: Disputed as to the first sentence of Complainants’ SOF q48. The Port
Authority does not deny, and has not threatened to deny, any Complainants’ vessels access to
leased berths at the port, irrespective of whether that Complainant has or has not paid the CFC.
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A directive by the Port Authority to prohibit a non-compliant carrier from loading or unloading
its cargo containers at the port does not “blockade” or “bar” that carrier’s container vessel from
berthing at the leased terminals. Nor does such a directive bat from the port other vessels that
are carrying cargo containers for the non-compliant carrier. The cargo containers of all carriers
that have paid the CFC can still be loaded and unloaded at the port’s leased and public berths
even if transported on a vessel of a non-compliant carrier. Furthermore, even a non-compliant
carrier can load or unload its cargo so long as the private MTO accepts responsibility for paying
the CFC fees incurred by the non-compliant carrier. See supra 9 37, 39-42, 47. No dispute as
to the sccond sentence.

49, On July 12, 2011, Brian Kobza, Industry Relations - Ocean Carrier, Auto, Rail
and Labor at the Port Authority of New York and New Jersey, sent an e-mail to 57 ocean carrier
representatives. including Cormnplainants, transmitting a copy of an undated notice from Dennis
Lombard:, Deputy Director, Port Commerce Department, to each Leased Berth Terminal Owner.

RESPONSE: No dispute.

50. The notice from Mr. Lombardi, transmitted to the carriers by Mr. Kobza, stated
that the first enforcement action for uncollected Cargo Facility Charge amounts will be taken on
August 15, 2011.

RESPONSE: No dispute.

51.  The notice further stated:

Within 30 days after the date of each invoice, the lease berth operator must

remit the amount collected from each user and/or make a report of each user who

failed to pay the Cargo Facility Charge during the relevant Vessel Activity

Reporung period. In the event of a failure by a user to pay Cargo Facility

Charges for two consecutive Vessel Activity Reporting periods. the Port

Authonity will issue a directive to all leased berth operators prohibiting them from

providing any service that incurs a Cargo Facility Charge to the delinquent user.
Should a Terminal Operator provide service to a user in violation of the directive,
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such Terminal Operator shall be liable for, and shall pay to. the Port Authority the
full amount of the Cargo Facility Charges resulting from services performed by
that Terminal Operator for the affected user on or after the date of the violation of

the directive.

RESPONSE: No dispute.

REDACTED
52.

REDACTED

RESPONSE:

REDACTED

REDACTED The vessel of a non-comphant carrier can still

berth at the leased terminal to load and unload onto the vessel the cargo of any compliant users.
See supra ff 37, 39-42, 47-48. Furthermore. even a non-comphant carrier can load or unload its
cargo so long as the private MTO accepts responsibility for paying the CFC fees incurred by the

non-compliant carrier. See supra §4 37. 39-42. 47,

53. REDACTED |
REDACTED
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REDACTED

RESPONSE:

REDACTED . I The vessel of a non-compliant

carrier can still berth at the feased terminal to load and unload onto the vessel the cargo of any
compliant users. See supraq 52. Furthermore, even a non-compliant carrier can load or unload

1ts cargo so long as the private MTO accepts responsibility for paying the CFC fees incusred by

the non-compliant carrier. See id.

54, REDACTED
REDACTED

RESPONSE: REDACTED

REDACTED
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REDACTED

REDACTED The vessel of a non-compliant carrier can still berth at the

feased terminal to load and unload onto the vessel the cargo of any compliant users. See supra

52. Furthermore, even a non-compliant carrier can load or unload its cargo so long as the private
MTO accepts responsibility for paying the CFC fees incurred by the non-compliant carrier. See

id.

Inapplicability of Respondent’s Tariff to Private MTO facilities

55. The lessee MTOs that serve Complainants’ container vessels assess charges in
accordance with their published tariffs. or in accordance with rates specified in individual
contracts with Complamants. The Complainants’ vessels pay fees and charges to the lessee
MTOs for actual services performed at their feased container facilities, pursuant to their tariffs or
Complainants” contracts with them.

RESPONSE: Disputed to the extent Complainants are implying that the only services
and/or benefits they receive in, about, and at the leased marine terminals are those provided by
private MTOs. Prnivate MTOs charge for loading, unloading and stevedoring services in
accordance with their published tariffs or in accordance with rates specified in individual
contracts with Complainants The Port Authority provides different services and benefits which
are separate and distinct from the services provided by private MTOs. The services and benefits
provided by the Port Authonity include the provision and maintenance of facilities, infrastructure,
roadways and intermodal transportation, as well as security that allow Complainants and other

cairiers to move cargo containers and non-containerized cargo through the port more quickly,
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safely, and efficiently. Complainants concede that they benefit (although by an extent that they
do not specify and attempt to obscure) from the Port Authority’s provision of such facilities,
infrastructure, intermodal transportation, and security projects. See supra |f 3-5,7-8.

56.  The CFC is a surcharge by the Respondent against each Complainant for using
services at the private MTO facilities. The vessels, therefore, are subjected to additional (and
duplicative) charges for their use of private MTO services.

RESPONSE: Disputed. The CFC is invoiced to the carrier that is responsible for the
cargo container, not the vessel on which the container is transported, whether that particular
carrier’s own vesse} or another vessel provides the ocean transport. See supra I 26, 28, 37, 39-
40. Furthermore, the CFC is not duplicative of the fees private MTOs charge for their services.
The Port Authority provides services and benefits which are separate and distinct from the
services provided by private MTOs. The services and benefits provided by the Port Authority
include the provision and maintenance of facilities, infrastructure, roadways and intermodal
transportation network projects and services, as well as security that allow carriers that call at
either leased or public terminals at the port to move cargo containers and non-containerized
cargo more quickly. safely. and efficiently. See supra | 3-5, 7-8. Complainants concede that
they benefit (although by an extent that they do not specify and attempt to obscure) from the Port
Authority’s provision of such facilities, infrastructure, intermodal transportation, and security
projects. See supra 4 3-5.7-8.55

57. The Port’s Tarift refers to “user™ or “Port User” throughout the Tariff,
approximately twenty-four (24) times, in reference to use of Port facilities: however, the Tariff
provides, for the first time, a definition of “Port User™ in Section H, the CFC section, **User’

shall mean a user of cargo handling services ™
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RESPONSE: No material factual dispute. The word “user” appears throughout the
Tariff. See generally Complainants’ Ex. 10 (Tariff). For purposes of the CFC, the Tariff defines
“user” to mean “a user of cargo handling services.” See Complainants’ Ex. 10 (Tariff) at Subrule
34-1220(1)a).

58.  Before the adoption of the CFC in Section H, Respondent’s Tariff never before
defined “user” to encompass parties not using the Port’s services.

RESPONSE: Disputed because Complainants falsely state that the Tariff defines “user”
to encompass parties not using or being benefited by the Port Authority’s provision of facilities,
infrastructure, intermodal transportation, and security services and projects. All users subject to
the CFC, i.e., the carriers. including Complainants, are benefitted by the expenditures it funds.
See supra | 3-5.7-9. 28-29. Complainants concede that they benefit from the Port Authority’s
provision of such facilities, infrastructure, intermodal transportation, and security projects. See
supra [ 3-5.7-8, 55-56.

59.  While the lessee MTOs" dealings with Respondent are controlled by the terms and
conditions extant in their MTO lease Tariff. Section H, Subrule 34-1220s with the Port, the
private MTOs terminals are expressly exempt from the Respondent’s Tariff rules and
regulations.

RESPONSE: Disputed. Private MTOs terminals are not at all exempt from the
Respondent’s Tariff ruies and regulations. On the contrary, the leases issued by the Port
Authority to the relevant MTOs include a provision expressly requiring the lessee to observe the
Port Authority’s Rules and Regulations at the leased premises. See supra  15. The Tariff is
thus fully apphicable at the leased premises where the carriers’ cargo containers are loaded and

unloaded. See Complamants™ Ex. 10 (Taritt) at Subrule 34-090 (explaining that the Tariff
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applies at leased terminals so long as “provision is made in the lease for application of said Rules

and Regulations for leased premises”).
60.  Tariff Subrule 34-090 states:

Any permission granted by the Port Authority directly or indirectly,
expressly or by implication, to any person or persons to enter upon or use a
terminal or any part thereof (including) watercraft operators, crew members and
passengers, spectators, sightseers, pleasure and commercial vehicles, officers and
employees of lessees and other persons occupying space at such terminal, persons
doing business with the Port Authority, its lessees, sublessees and permitees, and
all other persons whatsoever whether or not of the type indicated, is conditioned
upon compliance with the Port Authority Rules and Regulations; and entry upon
or into a terminal by any person shall be deemed to constitute an agreement by
such person to comply with said Rules and Regulations; provided, however, that
unless provision is made in the lease for application of said Rules and Regulations
to the leased premises, such Rules and Regulations shall not apply to such leased
premises. (Emphasis supplied.)

RESPONSE: No dispute.

61.  Complainant’s private terminal operators in the port have not made provision in
their leases for the Port’s Tariff Rules and Regulations to apply. See FMC Agreement No.
201131 PANYNJ/Maher Lease, http://www2.fme.gov/agreements/mtos_npage.aspx.

RESPONSE: Disputed. The lease cited as support for this statement (FMC Agreement
No. 201131 available at http//www2.fmc.gov/agreements/mtos_npage.aspx), contains a
provision expressly requiring lessee Maher to observe the Port Authority's Rules and
Regulations at the ieased premises. Zantal Decl. [ 9 & Ex. 2 (Maher Lease EP-249, dated Oct. 1,
2000, available at http://www.panynj.gov/corporate-information/pdf/port-lease-maher-
terminals.pdf) § 12(z). Indeed. the leases issued by the Port Authority each contain a provision
expressly requiring the lessee to observe the Port Authority’s Rules and Regulations at the leased
premuses where private MTOs provide loading and unloading services. See supra | 15: see also
Complainants” Ex. 10 (Tariff) at Subrule 34-090 (explaining that the Tariff applies at leased

terminals so long as “provision is made in the lease for application of said Rules and Regulations
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for leased premises™). The Tariff is thus fully applicable at the leased premises where the

carriers’ cargo containers are loaded and unloaded. See supra q 59.

REDACTED
62.

REDACTED

RESPONSE: No dispute as to the fact that the Port Authority produced the referenced

letter. See Complainants’ Ex. 19 (PA-CFC00047458-459) at 458. Disputed as to the
characterization of the contents of this letter and the merit of APM’s purported position
regarding the enforcement of the CFC. Zantal Decl. 9 & Ex. 23 (APM Terminals Lease No.
EP-248, dated Jan. 6, 2000) (PA-CFC00049668-798) |l 12(a). In terms of relevance, none of the
Complainants has an agreement for the use of APM’s terminals. See Complainants’ Ex. 7
(Stevedoring and Terminal Services Agreement between COSCO Container Lines Co., Ltd.,
Kawasaki Kisen Kaisha, Ltd., Yang Ming Marine Transport Corp., Hanjin Shipping Co.. Ltd.,
and United Arab Shipping Company and Maher); Complainants” Ex. 8 (NYK agreements with
Global Terminal, NYCT, and PNCT). Pursuant to the leases issued by the Port Authority, the
Tariff is fully applicable both at APM Terminal and the leased premises where the Complainants

load and unload cargo containers. See supra ' 61.

Background and Adoption of the CKFC

REDACTED
63.

REDACTED
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SPONSE: REDACTED

REDACTED

64, REDACTED

REDACTED .

RESPONSE: REDACTED

65. REDACTED |

REDACTED
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RESPONSE:

REDACTED

66. REDACTED

REDACTED

REDACTED

REDACTED

REDACTED
67.

REDACTED

RESPONSE: No dispute.

68.  This marketing plan was finalized (undated) with supporting data.
RESPONSE: Disputed to the extent that Complainants assert that PA-CFC(00011063
had been “finalized.”™ The document provides no indication on 1ts face that the analysis

undertaken therein was complete or final, but, on the contrary, was clearly a draft. The
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document contains bracketed headers and footers throughout, and also as Complainants note, it

was undated. See generally Complainants’ Ex. 25 (PA-CFC00011063).

REDACTED
69.

REDACTED

REDACTED

70. REDACTED

RESPONSE: REDACTED

REDACTED

71, REDACTED
REDACTED

RESPONSE: REDACTED

REDACTED
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REDACTED

REDACTED
REDACTED

RESPONSE: REDACTED

REDACTED

REDACTED

REDACTED

RESPONSE: REDACTED

REDACTED

US ACTIVEW4176602172\68050 0053



)
CONFIDENTIAL MATERIALS EXCLUDED

REDACTED

REDACTED

REDACTED

RESPONSE:

REDACTED

REDACTED
75.

REDACTED

RESPONSE:

REDACTED

REDACTED _ . .
_Because containers, on average, are 1.7 TEUs and the CFC is $4.95

per TEU. the average cost of the CFC per container is $8.42. Flyer/Shampine Supp. Decl.,

Appendix C (Compass Lexecon Report) (PA-CFC00000001-052) at 003 note 5 see also
Complainants® Ex. 10 (Tariff) at 34-036 (explaining that “Common dimensions are 20"X8"X8"

(called a TEU or twenty-foot equivalent unit used as a universal measurement for container
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volumes) or 40° X8’ X8’"). The Port Authority has not increased the CFC’s rate since the fee’s

implementation. Zantal Decl. ] 40.

76. REDACTED

REDACTED

RESPONSE:

REDACTED

REDACTED
REDACTED

RESPONSE: REDACTED

AR LA

REDACTED

REDACTED
78. =

REDACTED
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RESPONSE: REDACTED :
REDACTED

REDACTED

REDACTED

RESPONSE;

REDACTED

REDACTED
. [

REDACTED .

RESPONSE: No dispute.

3] REDACTED

REDACTED
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REDACTED

RESPONSE SE

REDACTED

New Jersey Senator Joseph Pennacchio has introduced a bill requiring a CFC-like
charge levied on cargo only.

RESPONSE: Disputed to the extent that Complainants’ statement offers a legal
interpretation of the proposed Senate Bill No. 2325, State of New Jersey 215th Legislature. The
proposed state law Senate Bill No. 2325, which has not been enacted, does not specify the
benefits or services the proposed fee would recover and has no relevance here whatsoever,

Further disputed as to Complainants’ characterization of the bill as “CFC-like.”

REDACTED

REDACTED

RESPONSE: REDACTED

REDACTED

84. REDACTED
REDACTED
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REDACTED

RESPONSE:

REDACTED

REDACTED hese observations, together with other analyses

of a potential system for the Port Authority to charge BCOs directly, led the Port Authority to
conclude that such a system was neither practicable at this time nor cost-effective. See Zantal
Decl. 50 & Ex. 22 (concluding that establishing a PierPASS system at the port would require
“substantial investiment inciuding an information management system, a customized web
interface, revenue collection/accounting systems and a sophisticated Electronic Data Interchange
(EDI) with terminals and ocean carriers.” and estimating that a full PierPASS rollout could take a

minimum of two years) (PA-CFC00020511-515) at 513.
REDACTED

REDACIED

RESPONSE: REDACTED

REDACTED
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REDACTED

86, REDACTED

REDACTED

RESPONSE: No factual dispute. See supra | 85.

REDACTED '

REDACTED

RESPONSE: No dispute.

REDACTED
88.
REDACTED '
RESPONSE: REDACTED

REDACTED

20, REDACTED

REDACTED _

REDACTED

RESPONSE:

REDACTED
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REDACTED

90.  The Port adopted the CFC in 2010 as a so-called “‘cargo-based” charge to be
imposed on Complainants and other carriers. The Port supported its adoption, stating the goal of
the CFC assessment on “cargoes,” not vessels.

RESPONSE: Disputed to the extent that Complainants’ statement that the Port
Authority adopted the CFC as a “so-called ‘cargo based’ charge” suggests that the CFC is a
charge on vessels as opposed to cargo containers and/or non-containerized cargo. The Port
Authority distinguishes between “users™ and “'vessels” with respect to the applicability and
enforcement of the CFC. See supray 8; see also Complainants™ Ex. 10 (Tariff) at Subrule 34-
1220(3)(a)(11) (explaiming that MTOs are responsible for reporting. on a monthly basis, the
“volume of cargo discharged from and/or loaded onto each vessel tor each user” — not by vessel)
(emphasis added).

91. More recently, the Port confirmed that carrier CFC payments are not earmarked
for particular expenditures. In a document request for “ali documents sufficient to show
Respondent’s expenditures of CFC receipts,” Respondents objected that “because CFC receipts
are not earmarked for particular expenditures . . . the requested documents do not exist.”

RESPONSE: Disputed. Complainants’ only basis for disputing the fact that the CFC
pays for infrastructure. intermodal transportation. and security appears to be a written objection
that the Port Authority made in response to one of Complainants’ document requests. See Mot.
for Judgment at 7-8. The Port Authority did indeed note that incoming CFC payments are not

“earmarked™ to be used on later particular expenditures. but that is because the CFC primarily

45
US _ACTIVE \4417860217268050 0053




CONFIDENTIAL MATERIALS EXCLUDED

recoups costs of projects that have already been paid for.  Further disputed to the extent
Complainants misconstrue the basis and purpose of the objection, which was to clarify that the
type of information sought in the documents requested does not exist as described because the
projects funded by the CFC are already complete or on-going. Documents produced by the Port
Authority in response to Complainants’ requests show the Port Authority’s infrastructure and
security investments in detail, as well as a breakdown of how the CFC is allocated to recover for

the roadway, intermodal, and security improvements. See Zantal Decl. 9 10-18.

II. PORT AUTHORITY’S STATEMENT OF ADDITIONAL MATERIAL FACTS

Organization and Use of Facilities at the Port

92.  The Port Authority is a massive and highly diversified transportation enterprise
that includes an airport system, marine terminals and ports, the PATH rail transit system
connecting New Jersey and New York City, six tunnels and bridges between New York and New
Jersey, and the Port Authority Bus Terminal in Manhattan. Zantal Decl. 5.

93. The Port Authority manages Port Newark, the Elizabeth-Port Authority Marine
Terminal, the Howland Hook Marine Terminal, the Brooklyn-Port Authority Marine Terminal,
the RHCT, and the Port Jersey Port Authority Marine Terminal. Combined, these facilities make
up the marine terminal facilities of the Port of New York and New Jersey. Zantal Decl. | 6; see
also Complainants” Ex. 6 (http://www.panynj.gov/port/about-port.html}.

94.  Complainants Hanjin, K" Lme, UASC. and Yang Ming’s container vessels call
exclusively at private marine terminals operated by Maher. See Complainants’ Ex. 7
(Stevedoring and Termmal Services Agreement between COSCO Container Lines Co., Ltd.,
Kawasaki Kisen Kaisha, [.td . Yang Ming Marine Transport Corp.. Hanjin Shipping Co., Ltd.,

and United Arab Shipping Company and Maher).
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95.  Complainant Nippon Yusen Kaisha’s (“NYK”) container vessels call at private
marine terminals operated by Global Terminal, NYCT and PNCT. See Complainants’ Ex. 8
(NYK agreements with Global Terminal, NYCT, and PNCT).

96.  The Port Authority has entered into leases with all of the private terminal
operators (“MTOs™) that manage the daily loading and unloading of Complainants’ container
ships (e.g., Global Terminals, Maher, NYCT, and PNCT). Zantal Decl. { 9. see also
Complainants’ Ex. 7 (Stevedoring and Terminal Services Agreement between COSCO Container
Lines Co., Ltd., Kawasaki Kisen Kaisha, Ltd., Yang Ming Marine Transport Corp., Hanjin
Shipping Co., Ltd.. and United Arab Shipping Company and Maher); Complainants’ Ex. 8 (NYK
agreements with Global Terminal, NYCT, and PNCT).

97.  The lease issued by the Port Authority to Global Terminal provides that “Lessee
“agrees to observe and obey (and to compel . . . others on the Premises with its consent, to
observe and obey) the rules and regulations of the Port Authority” promulgated for, among other
things. “the reimbursement of the Port Authority of capital or operating costs incurred or
anticipated in connection with improvements benefiting users of the Port Authority facilities.”
Zantal Decl. {9 & Ex. 1 (Global Terminal Lease No. LPJ-001, dated June 23, 2010, available at

http//iw ww. pany nj.goy /corporate-mtormation/pdf/port-tease-global.pdt) 9 16(a).

98.  The lease issued by the Port Authority to Maher Terminals provides that Lessee
“agrees 10 observe and obey (and to compel . . . others on the premises with its consent (o
observe and obey) the Rules and Regulations of the Port Authority . . . promulgated by the Port
Authority for reasons of safety. health. or preservation of property. or for the maintenance of the
good and orderly appearance of the premises. or for the safe or efficient operation of the

Facility.” Zantal Decl. 9 & Ex. 2 (Maher Terminals Lease No. EP-249, dated Oct. 1, 2000,
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available at http:.//www.panynj. ¢ov/corporate-information/pdf/port-lease-maher-terminals.pdf)

12(a).

99, The lease issued by the Port Authority to NYCT provides that the Lessee “agrees
to observe and obey {and to compel . . . others at the Facility with its consent to observe and
obey) the Rules and Regulations of the Port Authority now in effect, and such further reasonable
rules and regulations (including amendments and supplements thereto).” Zantal Decl. {9 & Ex.
4 (NYCT Lease No. HHT-4, dated June 30, 1995, available at http://www.panynj.gov/corporate-
information/pdf/port-lease-howland-hook. pdf) § 12(a).

100.  The lease issued by the Port Authority to PNCT provides that Lessee “agrees to
observe and obey (and to compel . . . others on the premises with its consent to observe and
obey) the Rules and Regulations of the Port Authority . . . promulgated by the Port Authority for
reasons of safety, health, or preservation of property, or for the maintenance of the good and
orderly appearance of the premises, or for the safe or efficient operation of the Facility.” Zantal
Decl. 19 & Ex. 6 (PNCT Terminal Lease No. L-PN-264, dated Dec. 1. 2000) (PA-

CFC00056957-251 9 12(a).

The Port Authority’s Investments in Infrastructure, Intermodal Transportation, and
Security

131, The Port Authority has undertaken major infrastructure projects at the port for the
benefit of the users of the port, including the construction of on-dock rail facilities and
substantial improvements to the port’s congested roadways. Zantal Decl. | 10.

102, The Port Authority has invested and continues to invest more than $600 mithon in
the development of the ExpressRail system. Zantal Decl 94 10-11 & Ex. 7 (detailing the rail

infrastructure improvements that the Port Authority has undertaken) (PA-CFC00019082-090) at
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087-88. Ex. 8 (“2010 PANYNIJ Port Guide,” revised Sept 17, 2009) (PA-CFC00000239-255);
see also Flyer/Shampine Supp. Decl., Appendix C (Compass Lexecon Report) (PA-
CFCO00000001-052) at 003.

103.  Prior to the development and operation of the ExpressRail system, containers had
to be transported from the docks to off-dock rail terminals via truck. Zantal Decl. § 11.

104.  The Port Authority has also made (and continues to make) major investments in
roadway projects to increase roadway capacity, to reduce the high number of traffic accidents,
reduce truck idling times, and mitigate the attendant negative environmental impact caused by
1dling. Zantal Decl. § 10. 12 & Ex. 8 (2010 PANYNIJ Port Guide,” revised Sept 17, 2009)
(PA-CFC00000239-255) at 245, Ex. 7 (discussing specific roadway projects and detailing the
rail infrastructure improvements that the Port Authority has undertaken) (PA-CFC00019082-
090) at 087-88,

105, The Port Authority’s roadway projects to increase capacity include the expansion
of the Port Street, adding lanes to McLester Street, softening the North Avenue turn to reduce the
high number of traffic accidents, and other measures that reduce truck idling times and mitigate
the attendant negative environmental unpact caused by idling. Zantal Decl. 10, 13 & Ex. 8
(2010 PANYNI Port Guide.” revised Sept 17, 2009) (PA-CFCO0000239-255) at 245. The total
estimated cost of these roadway projects is $83.9 million. Zantal Decl. 13 & Ex. 9 (PA-
CFC00019910) (detailing the costs of the projects funded by the CFC and calculating the net
present value of such projects) at 922,

106.  In the wake of the September 11, 2001 terrorist attacks. the Port Authority was
federally mandated to expend substantial. additionat sums for security improvements. Zantal

Decl. |4 10. 14 & Ex. 10 {"Implementation of a Land-Side Access Infrastructure and Security
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Fee,” dated August 2. 2010, noting post-9/11 incremental security costs in light of an
“lu]nfunded federal security mandate™) (PA-CFC00035866-877) at 871, Ex. 7 (stating that the
safety and security component of the CFC will “[fJund [f]ederal security mandates”) (PA-
CFC00019082-090) at 086.

107.  The Port Authority invested more than $125 million over a seven-year period in
post-9/11 security enhancements. Zantal Decl. ] 10, 14 & Ex. 8 ("2010 PANYNI Port Guide,”
revised Sept 17, 2009) (PA-CFC00000239-255) at 251.

108.  The Port Authority’s security enhancements include “put[ting] in place leading-
edge technologies such as a closed-circuit system that integrates intelligent video, license plate
readers, geospatial data and direct information downlinking.” Id.

109.  The Port Authority’s security enhancements also include implementing upgrades
necessary to obtain certification in the U.S. Department of Homeland Security’s Customs-Trade
Partnership Against Terrorism program. /d.

110.  The Port Authority’s aforementioned investments were designed to improve
efficiency at the port by increasing landside access capacity, reducing congestion on port

roadways. and unproving security. Zantal Decl. q 15.

The Development of the CEFC

111, [n 2006. the Port Authority Port Commerce Department began the process of
developing and then implementing a fair user fee that would recoup the Port Authority’s
investment in port improvements in an even-handed manner. Zantal Decl. § 16 & Ex. 12 (“Port
Authority of New York & New Jersey- User Fee Analysis,” dated Jan. 23, 2006) (PA-

CFCO0045373-463) at 376-384. Ex. 13 ("2011-2013 Port Commerce Business Plan™) (PA-
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CFC00043211-253) at 250; see also Complainants’ Ex. 20 (“Port Commerce Department User
Fees.” dated Jan. 2, 2008) (PA-CFC00020412-417) at 414-415.

112. By 2008, the Port Authority’s studies evolved, in part. into plans “to proceed with
implementation of [a] Security Fee (SF)" that was designed to recover “incremental {Port
Commerce Department] related security costs since 9/11." Zantal Decl. § 17; see also
Complainants’ Ex. 20 (“Port Commerce Department User Fees,” dated Jan. 2, 2008) (PA-
CFC00020412-417) at 414-415.

113.  The Port Authority’s studies further evolved into plans to implement a more
comprehensive user fee structure that would allow the Port Authority to recoup the costs of rail
and roadway improvements, in addition to post-9/11 security costs. Zantal Decl. 4 18.

114, Prior to the adoption of the CFC, the Port Authority had been assessing an
“Intermodal Container Lift” fee. also known as the “Capital Recovery Fee” (the “Rail Fee"”) that
was $57.50 in March 2011 when the CFC was first implemented, for each container that utilized
the Port Authority’s intermodal rail facilities. including the ExpressRail system. Zantal Decl.
19; see also Complainants™ Ex. 26 (PA-CFC00040536-537).

115.  Also prior to the adoption of the CFC, the Port Authority had been assessing 2
volume-based annual Container Terminal Subscription Fee (the “Truck Fee™) in connection with
the Seal.ink trucker identification system used for the interchange of containers between truckers
or trucking companies and container terminals subsequent to unloading from the vessel or before
loading onto the vessel. Zantal Decl. § 20; see also Complainants” Ex. 10 (Tariff) at Subrule 34-
810. Each terminal was assessed a fee ranging from $2.500 to $10.250 per calendar quarter
hased on each terminal’s annual TEU volume. See Complainants” Ex. 10 (Tariff) at Subrule 34-

&10.
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REDACTED
116.

117, REDACTED

118.  InJune 2010. the Port Authority proposed placing a cargo facility charge on all

containers (loaded and empty). auto and bulk cargo passing through the Port. while
simultaneously eliminating the Rail Fee and Truck Fee. See Zantal Decl. 22 & Ex. 14 (PA-
CFC00019299) at 299,

119.  The Port Authority determined that the imposition of a single fee rather than three
(i.e.. a separate Rail Fee. Truck Fee and security fee) would “streamline [the] fee collection
process” and more evenly and fairly distribute the costs of roadway, rail, and security

improvements across cargo mosing through the port. Zantal Decl. | 15, 22-23 & Ex. 14 (PA-
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CFC00019299) at 299, Ex. 11 (undated “[d{raft of proposed response to CKYHU group in
regard to 1/18/11 meeting”) (PA-CFC00042970-974), Ex. 15 (Memorandum regarding
“Container Facility Charge,” dated Feb. 1, 2011) (PA-CFC00020998-005) at 003.

120.  The amount of the CFC was derived by spreading the costs to be recovered over
the projected cargo traffic for the twenty-five-year period ending in 2035. Zantal Decl. || 24.

121.  In calculating the CFC rates, the Port Commerce Department forecast the
expected volume of cargo containers, non-containerized cargo and vehicles over that twenty-
five-year period, and apportioned the unrecovered cost of the ExpressRail and the expected costs
of the roadway projects, so that the costs of the rail and roadway projects as well as a percentage
of the total cost of post-9/11 security upgrades would be assessed on cargo passing through the
port’s improved infrastructure in an equitable manner. Zantal Decl.  25.

122.  The Port Commerce Department used a starting point of 25% of the security fee,

REDACTED Zantal Decl. { 26.

123.  The CFC went into effect only lengthy consideration and careful analysis by the
Port Authority Port Commerce Department. which recognized the need to ensure that the
contemplated fee would recoup the investment in port improvements in an even-handed manner.
Zantal Decl. % 16. 23. 27 & Ex. 12 (PA-CFC00045373-463). Ex. 15 (PA-CFC00020998-005);
see also Flyer/Shampine Supp. Decl.. Appendix C (PA-CFC00000001-052): Complainants’ Ex.
25 (PA-CFC11063-069), Complainants” Ex. 27 (PA-CFC00040541-543).

124, Betore adopting the CFC. the Port Authority internally analyzed the benefits of
the projects funded by the CFC to users of the port, and specifically to ocean common carriers
that are generally responsible for the movement of cargo containers through the port. Zantal

Decl. Y 28: see also Complamnants” Ex. 25 (undated Memorandum regarding “Cargo Facility
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Infrastructure Charge Marketing Plan & Strategy for Container Ocean Carriers,” itemizing
numerous benefits that projects funded by the CFC confer on ocean carriers) (PA-CFC11063-
069) at 065.

125.  According to the Port Authority’s studies, the CFC “would provide needed road
and rail capacity as well as a more environmentally sustainable and efficient Port by decreasing
congestion on the port roadways and terminals by either removing trucks from the roadway and
putting them on rail or increasing roadway capacity and mitigating the environmental impact of
on-port idling caused by congestion.” See Complainants’ Ex. 27 (Memorandum regarding “Port
Authority of New York & New Jersey Cargo Facility Charge,” dated Oct 16, 2010) (PA-
CFC00040541-543) at 541: see also Zantal Decl Y 28,

126. In addition to internal analyses, the Port Authority engaged economics experts
from Compass Lexecon to study the benefits from the Port Authority's on-dock ExpressRail
infrastructure projects to carriers primarily utilizing trucks for inland transportation, including
the shift of a portion of the inland movement of cargo from truck to rail, and the attendant
decrease in roadway congestion and truck waiting time. Zantal Decl. Y 29: see also
Flyer/Shampine Supp. Decl.. Appendix C {Compass Lexecon Report) (PA-CFC0O0000001-052)
at 003.

127 On December 9. 2010. Compass Lexecon issued a report, which concluded that
the reduced roadway congestion resulting from the ExpressRail infrastructure projects reduced
the transportation costs per cargo container transported by truck by far more than the amount of
the CFC. and that those benefits were likely 10 increase further as a result of additional traffic

moving to ExpressRail because of the restructuring of the cost recovery fees See Zantal Decl. 4

29; see ulso Flyer/Shampine Supp. Decl., Appendix C (Compass Lexecon Report) (estimating
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that “the savings appear to be conservatively in the range of $21.42 to $25.52 per container -
substantially larger than the [CFC of] $8.42 per container fee”) (PA-CFC00000001-052) at 029.

128.  The Port Authority filed its proposed revisions to the Tariff—which would allow
it to assess a cargo facility charge on all cargo containers and non-containerized cargo
transported through the port-—with the Port Authority Board of Commissioners and made those
revisions publicly available for two separate 30-day comment periods. See Zantal Decl. 4 30 &
Ex. 17 (“Cargo Facility Charge- Implementation Process / Issues to Date,” dated March 7, 2011)
{(PA-CFC00019099-101) at 100.

129.  Between December 2010 and February 2011, the Port Authority also held
numerous meetings with ocean carriers (including the Complainants), terminal operators and
others to discuss the proposed Tariff, and provided multiple opportunities for comment that led
to certain revisions to the CFC before final implementation. Zantal Decl. I 30. 31 & Ex. 17
(“Cargo Facility Charge- Implementation Process / Issues to Date,” dated March 7, 2011} (PA-
CFCO00019099-101) at 100, Ex. 18 (Memorandum summarizing March 16, 2011 PANYNJ
meeting to discuss CFC, which "K' Line, Haniin, UASC. and NYK attended) (PA-
CFCO00019572-574).

130.  The Port Authority revised the CFC to reflect comments from ocean carriers and
MTOs conceming the CFC. Zantal Decl. ]l 30, 32 & Ex. 17 (Memorandum regarding “Cargo
Facility Charge- Implementation Process / Issues to Date.” dated March 7, 2011) (PA-
CFC00019099-101) at 100. In particular. the Port Authonty agreed to generate monthly invoices
for each individual ocean carrier as opposed to having the terminal operators bill the ocean

carriers directly. Zantal Decl. | 32: see also Complainants™ Ex. 12 (PA-CFC00064426).
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131. The CFC became effective on March 14, 2011, at which time the Port Authority
eliminated the Rail Fee and the Truck Fee. See Zantal Decl. § 33; see also Complainants’ Ex. 10
(Tariff) at Subrule 34-1200, ef seq.; Answer, Admission to IV. C at p. 5; Compl., The Facts. IV.

C.,atp.5.

Complainants’ Business Enterprises

132.  Ocean common carriers, including Complainants, move cargo containers and non-
containerized cargo across the ocean using their own vessels. or they may arrange to have their
cargo containers (or non-containerized cargo) transported on the vessels of other carriers
pursuant to a vessel sharing agreement, slot charter, or other arrangement. Kobza Decl. 9.

133.  Ocean common carriers like Complainants almost always either own or lease the
cargo containers against which the CFC is charged. Kobza Decl. | 7.

134, Carriers often maintain control of the containers movements after they are
unloaded from the vessels, and are responsible for the continued movement of those containers
through the port and to their final destination. fd.

135.  With the aide of their wholly-owned subsidiaries and according to their own
websites. Complainants provide “comprehensive logistics services.” which “connect|] every city
via major ports” via “rail, truck and feeder.” See Collins Decl. 93 & Ex. B (printouts from
Hanjin's website), Ex. B (printouts from “K Line’s website) (noting that K" Line’s
subsidiaries K" Line Logistics. Ltd. (KLLL), Air Tiger Express (ATE) and Century Distribution
Systems (CDS) are at the center of ['K' Line's} international {ogistics business™), Ex. B

(printouts from NYK's website). Ex. C (printouts from Yang Ming's website). Ex. D (S&P
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Capital 1Q Reports for Complainants’ subsidiary logistics companies); see also Opp. to MTC
(conceding that Complainants “have affiliates that perform logistics services™) at 4.

136. Complainant Hanjin offers a “comprehensive network of logistics and intermodal
services” that “connect[]} every major city via major ports.” Collins Decl. q 3 & Ex. B (printouts
from Hanjin’s website).

137.  Complainant “K” Line offers “comprehensive logistics services.” Collins Decl.
3 & Ex. B (printouts from “K” Line’s website).

138.  Complainant “K” Line's subsidiaries — “K" Line Logistics, Ltd., Air Tiger
Express, and Century Distribution Systems — “are at the center of [its] international logistics
business.” Collins Decl. §f 3 & Ex. B (printouts from “K" Line’s website).

139.  Complainant NYK has “logistics business units inside every fietd of
transportation (sea, land, air) . . . and other logistics services.” Collins Decl. § 3 & Ex. B
(printouts from NYK’s website).

140.  Complainant UASC also has arrangements governing intermodal transportation of
cargo containers. See Collins Decl. {21 & Ex. T
(http://highmountaintransport.com/Per%% 20Diem% 20Document| 1 ].pdf) (detailing the terms and
rates governing motor carriers use and transportation of cargo containers owned or controlled by
UASC pursuant to the Uniform Intermodal Interchange and Facilities Access Agreement).
Complainant Yang Ming. by way of its subsidiary YES Logistics Corporation, provides clients
with “sea/air freight forwarding and integrated logistics services™ and “professional, effective
and total logistics services around the world.”™ Collins Decl. 4 & Ex. C (printouts from Yang

Ming's website describing logistics services provided).
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Administrative Reasons for Collecting the CI'C from Carriers

141. By imposing the CFC on carriers when the cargo containers (or non-containerized
cargo) are loaded onto or unloaded off of a vessel, the Port Authority ensures that all cargo
containers and non-containerized cargo that move through the port are equitably accounted for
(but not double counted). Zantal Decl. 4 47.

142, Depending on the distance from the origination and/or destination point to the
port, the cargo container might move by truck, rail, or a combination of the two before or after
being loaded onto or unloaded from a ship. Trying to assess the fee at any point other than when
the cargo container s loaded or unloaded would increase the adininistrative burden, decrease the
accuracy of assessing the fee, and increase the likelihood that the fee would be assessed
unequally on cargo containers and non-containerized cargo. See Zantal Decl. 4 46.

143.  Inlight of existing business relationships between the MTOs and the ocean
carriers, the most efficient, least disruptive way for the Port Authority to collect the CFC on a per
container basis is to have the MTOs bill the ocean carriers directly and remit amounts received to
the Port Authority. See Zantal Decl. § 48: see also Complainants” Ex. 9 (Memorandum
regarding “Cargo Facility Charge.” dated March 7, 2011) (PA-CFC00020462-463) at 462.

144, The terminal operators—which already had a process for invoicing and collecting
fees from the carriers when the CFC went into effect— track each carrier’s loading and
unioading activities at their terminats and enable the Port Authority to collect the CFC
efficiently. See Zantal Decl. §[ 49,

145, By using the existing adnnmistrative structures already in place at the MTOs to

account for and collect the CEC. the Port Authority saves administrative expenses, which means
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that it does not need to increase the CFC rate to cover the higher administrative costs of a less

efficient system. See, e.g., Zantal Decl. ] 49-50 & Ex. 22 REDACTED
REDACTED

REDACTED
(PA-CFC00020511-

515) at 513.

146.  Carriers contract directly (or through their own subsidiaries) with all the other
major players involved: the beneficial owners of the cargo; the terminal operators and stevedores
that load and unload the vessels; and the rail and motor carriers that move cargo through the port
and inland. See Kobza Decl. § 14.

147.  Complammants’ and other carriers’ position at the hub of the movement of cargo
through the port puts them in the best position either to absorb the CFC themselves or to allocate
it to others in the chain as they see fit. by adjusting the rates they charge their own customers or
the rates they pay to rail and motor carriers for inland transport. See Kobza Decl.  17.

148.  Depending on the specific arrangements with each beneficial cargo owner
(*BCO™), Complainants often are responsible for coordinating some, or all. of the inland
movement of the containers {(e.g., transportation by truck and/or rail). See Kobza Decl. § 10.

149, Under the terms of 1ts contracts with the BCO, an ocean common carrier is
responsible for the carrage of cargo containers and/or non-containerized cargo from the initial
port terminal. onto vessels for transport across the ocean. and up through the point when the

cargo is loaded onto or unloaded from the vessel at the destination port. See Kobza Decl Y 1}

5%
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150.  When the carrier’s contract with a BCO calls for through transportation (or door-
to-door transportation), the carrier remains responsible for coordinating the movement of the
cargo container (or non-containerized cargo) until it reaches its final destination by ground
transport. See Kobza Decl. 9 12. But even if the contract calls for only port-to-port
transportation, if the cargo container requires rail transport, the carrier almost always remains
responsible for coordinating the transportation of the cargo container by rail until it reaches its
final railhead, at which point it is loaded onto a truck (arranged for by the shipper) bound for the
final destination. Id.

151.  Carriers have agreements with other parties in the logistical chain (such as
terminal operators, stevedores, motor carriers, rail carriers, and their own subsidiary logistics
companies) to facilitate the inland transportation that the carriers agree to provide for the BCOs.
See Kobza Decl.  14; see also Collins Decl. 4 16 & Ex. O (CA-HI-08007) 4 17 & Ex. P (CA-
HI-08014).

152, Carriers, including Complainants, stand at the very center of the economic and
logistical transport chain m which shippers, carriers, intermediaries, trucking companies, and rail
carriers move cargo containers and/or non-containerized cargo through the Port of New York
and New Jersey.

[53.  Innegotiating these contracts, carriers can atlocate the economic benefits realized
from efficiencies created by the CFC-funded projects. See Kobza Decl. | 14.

154, Carriers can and do routinely pass the costs of tariffs and other expenses on to the

BCOs and other stakeholders in the form of surcharges. See Kobza Decl. || 18; see also Collins

Decl. Ex. A
REDACTED Ex. G (CA-
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HI-06572), Ex. 1 (CA-HJ-06644), Ex. J (CA-HJ-06645), Ex. H (CA-HI-06458), Ex. K, (CA-HI-
006706), Ex. L (CA-HJ-006801), Ex. M (CA-HJ-007036), Ex. N (CA-HJ-007075), Ex. Q (CA-
KL-003084), Ex. R (CA-YM-002010-030) at 019, Ex. S (CA-NYK-000530).

155.  For example, Hanjin and Yang Ming have levied ““congestion™ surcharges on their
customers as compensation for congestion-related delays at U.S. ports. See Collins Decl. Ex. E
(http://www.agtrans.org/~agtrans7/images/stories/ports/yang %20ming %20customer %20advisory

.pdfy, Ex. F (http://www.nscontainer.com/hanjin-announces-lalgb-congestion-surcharge/).

REDACTED

REDACTED

157, REDACTED

REDACTED
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Benefits of CFC-Funded Projects to Carriers, Including Complainants

158.  Given their central role in the movement of cargo through the port, Complainants
benefit from the Port Authority’s provision of facilities, infrastructure, intermodal transportation
networks, and security that allow carriers that use either leased or public terminal space at the
port to transport cargo containers and non-containerized cargo more quickly, safely, and
efficiently. Kobza Decl. | 19; see also Mot. forJ. at 13; Opp. to MTC at 4.

159.  The additional port security funded by the CFC reduces the risk of damage to
Complainants’ property (including the cargo containers). Zantal Decl. §42. The additional port
security funded by the CFC also reduces the risk of theft or sabotage of cargo, for which
Complainants may become responsible to the cargo owners. /d.

160.  The Port Authority’s construction of the on-dock ExpressRail, which is also
funded by the CFC, has improved the efficiency with which Complainants can transport cargo
containers through and beyond the port by rail by eliminating the extra step of iransporting cargo
containers from the dock to the off-port railway. Zantal Decl. { 43.

161.  The availability of the ExpressRail. together with the expansion of the port’s
roadway capacity, reduces congestion on port roadways, thereby reducing the costs associated
with moving cargo containers by truck. /d.

162, The Port Authority’s roadway projects, including widening certain areas, have
reduced accidents which are costly not only to those directly involved, but also to other port
users because of the traffic and congestion they create. See Zantal Decl. || 44, see also
Flyer/Shampine Supp. Decl.. Appendix C (Compass Lexecon Report) (PA-CFC0000001-052) at

003.
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163. The independent economists hired by the Port Authority concluded that the
economics indicate that the substantial benefits the carriers receive from the ExpressRail system
alone likely exceed the fees imposed on them through the CFC. See Flyer/Shampine Decl.,
Appendix C (Compass Lexecon Report) (concluding that the benefits from the CFC “appear to
be conservatively in the range of $21.42 to $25.33 per container — substantially larger than the
$8.42 per container fee”) (PA-CFC00000001-052) at 30.

164. Compass Lexecon’s prepared a supplemental report, which confirms that “the
carriers receive economic benefits, some of which we have quantified in our prior declaration,
from the ExpressRail system, roadway improvements and security enhancements funded by the
CFC.” Flyer/Shampine Supp. Decl. ] 8.

165.  Specifically, Compass Lexecon concluded that carriers benefit from ExpressRail
when they arrange container moves through the port via truck. because the reduced costs
associated with expedited travel times through the port exceed the fee imposed by the CFC.

Flyer/Shampine Supp. Decl. { 11.

166. Compass Lexecon also noted that because the trucking industry is highly
competitive, any savings experienced by truckers would be passed on to those engaging trucking
services, i.e., the carriers. Flyer/Shampine Supp. Decl. § 12. Even in instances where the cargo
owner, rather than the carrier, engages the trucking services, the reduction in trucking costs
nonetheless benefits carriers by allowing them to increase their pricing (including passing
through the full amount of the CFC), while still offering a lower total cost to the cargo owner
than would exist in the absence of the infrastructure improvements. Flyer/Shampine Supp. Decl.

T3-14.
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167. Compass Lexecon further noted that the estimated cost reduction of $21 to $25
per container was conservative because it measured only some of the benefits from only some of
the projects and services funded by the CFC. Flyer/Shampine Supp. Decl. § 12 (“Our estimates
of the amount of benefits received in connection with the CFC-funded projects and activities are
conservative because our prior declaration looked at only part of the benefits (excluding, for
example, the benefits from reducing the number of accidents) and because the CFC as
implemented subsequent to our prior declaration funds a broader range of projects than just
ExpressRail, including direct road improvements and security enhancements. We understand
that the roadway infrastructure improvements, which also are associated with the CFC, are
specifically intended to provide further reductions in congestion, travel time and truck idling

time.”).

168. Compass Lexecon concluded that the ExpressRail system and roadway
infrastructure projects funded by the CFC provide transportation efficiencies at the port, which
provide direct and quantifiable economic benefits to the carriers, including Complainants, that

are “well in excess of the level of the CFC.” Id.
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