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FEDERAL MARITIME COMMISSION

DOCKET NO. 84-7
TARIFF COMPLIANCE INTERNATIONAL (ACTING ON BEHALF OF
A&A INTERNATIONAL, A DIVISION OF TANDY CORPORATION)
V.

KAWASAKI KISEN KAISHA, LTD. STEAMSHIP COMPANY

NOTICE

July 24, 1985

Notice is given that po appeal has been taken to the June 17, 1985,
dismissal of the complaint in this proceeding and the time within which
the Commission could determine to review has expired. No such determina-
tion has been made and accordingly, the dismissal has become administra-
tively final.

(S) BRUCE A. DOMBROWSKI
Acting Secretary

28 EM.C. 1



FEDERAL MARITIME COMMISSION

DOCKET NO. 84-7

TARIFF COMPLIANCE INTERNATIONAL (ACTING ON BEHALF OF
A&A INTERNATIONAL, A DIVISION OF TANDY CORPORATION)

V.

KAWASAKI KISEN KAISHA, LTD. STEAMSHIF COMPANY
SETTLEMENT APPROVED; COMPLAINT DISMISSED

Finalized July 24, 1985

PRELIMINARY FACTS

On February 16, 1984, Tariff Compliance International (acting on behalf
of ARA International, a Division of Tandy Corporation) (TCI), filed a
complaint against Kawasaki Kisen Kaisha, Ltd. (K-Line) alleging that K-
Line subjected TCl to rates and charges greater than those specified in
K-Lines" applicable tariff.! In its complaint TCI alleged that in addition
to the violation of section 18(b)(3), Shipping Act, 1916, K-Line was also
in violation of section 14, Fourth (c), since it subjected TCI to unjust
and discriminatory treaument in the adjustment and settlement of claims.
TCI sought reparations of $87,096.50 for the alleged overcharges.2 TCl
also made claim for interest and attorneys fees pursuant to 46 CFR 502.250
(1984), and section 11(g) of the Shipping Act, 1984. (46 U.S.C. app.
§1710(g).)

The overcharge claims involved are derived from 39 shipments (bills
of lading), and involve 85 separate claims since more than one claim
arises from one shipment or bill of lading. The commodities involved,
as described by TCI, are:

1. Keyboards
Printing Mechanism Parts/Accessories
Joystick Control Assemblies
Programmable Calculators
Thermal Paper
Hand Held Electronic Games/Parts
Disk Drives

I

! Transpacific Freight Conference of Japan/Korea Tariff No. 36-FMC-7, and Agresment No, 10107, Tariff
No. 2—FMC 3.

#The total amount claimed per erithmetica! caleulation of the specific claims in this docket were miscaleu-
lated in “‘Appendix A of the complaint as §73,836.27.

2 28 FM.C.
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8. Speaker Parts
9. Audio Cassette Tape Cases
10. Printing Mechanisms
11. Copy Machine Parts
12. Electric Telephone Directories
13. Public Address Systems (Megaphones)
14. Audio Goods

15. Container Maximum Rates

An Initial Decision (July 25, 1984) was originally issued denying TCI's
claims because the complainant had failed to prove what was actually
shipped and that-there was not sufficient information upon which to establish
the validity of the claim. The decision was reached without a hearing
on the basis of the complaint and the parties’ written submissions under
the Commission’s Shortened Procedure (46 CFR §502.187).2 Upon consid-
eration of Exceptions, Replies to the Exceptions, and the record, the Com-
mission remanded the proceeding (Order of Remand, November 28, 1984),
finding that the Shortened Procedure was inappropriate under the cir-
cumstances, and directing that an oral, evidentiary hearing be held, ‘‘on
the issues identified in the Joint Prehearing Statement filed on May 21,
1984.”’ In the Prehearing Statement the parties narrowed their dispute noting
that as to some commodities the only issue was whether TCI had met
its burden of proving that the commodities had actually been shipped,
and as to the remaining commodities there was the additional issue of
tariff interpretation and application. In the Prehearing Statement the parties
also agreed that all allegations were in dispute regarding any violation
of section 14, Fourth, of the Shipping Act, 1916, by K-Line by virtue
of its requirements in the adjustment and settlement of freight claims.

The oral evidentiary hearing directed by the Commission was held on
February 26 and 27, 1985. Numerous exhibits were presented, including
demonstrations of the various products involved. Each side presented expert
witnesses. The record was then closed and a briefing schedule was estab-
lished. It was postponed so that settlement discussion could take place
with the result that the parties have reached a basis of settlement for
which they now seek approval.

Settlement Proposal

The parties have agreed to settle this controversy as follows, in pertinent
part:
1. K-Line will pay TCI $65,000.00.

3The first Administrative Law Judge initially rejected the use of the Shertened Procedure, but later con-
sented to its use.

28 FM.C.
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TCI will withdraw its complaint and will not pursue any of the
claims made before the Commission or in any other forum.

Neither party (including successors and assignees) will initiate
any new claim relating to the shipments involved here, except
to enforce the provisions of the settlement.

The settlement does not constitute an admission of liability or
wrongdoing.

In requesting approval for the settlement agreement the parties emphasize
that it is a bona fide commercial resolution of a genuine controversy.

Law and Conclusions

It is well established that settlements of administrative proceedings are
favored by the Congress, the Courts and the administrative agencies them-
selves. Section 5(b)(1) of the Administrative Procedure Act, 5 US.C,
554(c)(1), provides:

The agency shall give all interested parties opportunity for—

(1) The submission and consideration of facts, arguments, offers
of settlement, or proposals of adjustment when time, the nature
of the proceedings, and the public interest permit.

In Pennsylvania Gas Water Co. v. Federal Power Commission, 463 F.2d
1242, 1247 (D.C. Cir. 1972), the Court, noting its legislative history*
referred to the above provision ‘‘as being of the ‘greatest importance’
to the functioning of the administrative:process’” and stated:

The whole purpose of the informal settlement provision is to
eliminate the need for often costly and lengthy formal hearings
in those -cases where the parties are- able to reach a' result of
their own which the appropriate agency finds compatible with

the public interest.

48enate Judiciary Comm,, Administrative Procedure Act—Legislative History, S. Doc. No. 248, 79th
Cong,, 2d Séss, 203 (1945). In considering the settlement provision in 5. 7, 7%th Cong., 1st. Sess. (1945),
which ultimately became Se¢ction 554(c} of the Administrative Procedure Act (see note 3, supra), the Senate
Judiciary Committee stated:
Subsection (b) [now Section 554(c) of the Administrative Procedure Act] provides that, even where
formal hearing and decision procedures are available to parties, the agencies and parties are author-
ized to undertake the informal settlement of cases in whole or in pant before undertaking the more
formal hearing procedure. Even courts through pretrial proceedings dispose of much of their busi-
ness in thet fashion, There Is much more reason to do so in the administrative process, for informal
procedures constitute the vast bulk of administrative adjudication and are truly the lifeblood of the
Administrative process. . , . The stawiory recognition of such informal methods should both
strengthen the administrative arm and serve to advise private parties that they may legitimately at-
tempt to dispose of cases at least in pant through conferences, agreements, or stipulations. It should
be noted that the precise nature of informal procedures is lefi to development by the agencies them-

selves,

5. Dec. No, 248, supra, at 24.

28 FM.C.
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Finally, the Commission has by rule encouraged settlementsS and has often
favorably looked upon them as a matter of policy.5

Over and above the legal justification for settlement, the record in this
case demonstrates the desirability of a mutual, joint agreement in settlement
of the issues. The record discloses there are numerous claims involved
in this proceeding covering numerous commodities, tariff revisions and
legal issues. There are questions as to whether or not certain commodities
were shipped and whether or not the correct tariff rate was used regarding
the shipments. The commodities themselves are, for the most part, computer
and/or computer-type items which require technical expertise to even arrive
at a proper description. Evidence of the difficulty encountered includes
the voluminous documentary evidence which was presented. The complaint
alone was accompanied by almost 500 pages of appendices, including cata-
logues, packing lists, bills of lading, invoices, tariff pages and other docu-
ments. In addition, some of the items themselves were brought into the
courtroom. Despite all of the above the two experts could not agree as
to what the items were, much less which tariff should apply.

In short, it is clear that if this case were to proceed to its conclusion
it would involve a considerable amount of time and money. It would
require briefs, another Initial Decision, Commission review of that decision,
and possibly an appeal. Given the complexity of the tariff issues involved
and the importance of the section 14, Fourth issue there is a strong likeli-
hood of more prolonged litigation should this settlement agreement be
rejected. For this reason we agree with the parties when they state that
they believe the settlement to be ‘‘a rational, valid and fair resolution
of the dispute . . . obviating the need for further extensive and expensive
litigation of genuine disputes of fact and law.”’” In so stating we wish
to clarify our conclusion insofar as it relates to the section 14, Fourth
issue. Basically, the issue arises as a result of Rule 19 of the Trans-
Pacific Freight Conference of Japan/Korea, which requires that before claims
such as those involved here can be honored the claimant must supply
commercial invoices, customs entry permits, import declarations, and other
documents to the camrier. The complainant here argues that the rule is
being applied by the Conference in a discriminatory fashion, and that in

SRule 91 of the Commission’s Rules of Practice and Procedure, 46 CFR 502.91, provides in pertinent part;
“Where time, the nature of the proceeding, and the public interzst permit, all interested parties shall have
the opporunity for the submission and consideration of facts, argument, offers of settfernent, or proposal of
adjustment. . . .

6In furtherance of this policy, the Commission has authorized settlemenis of administrative proceedings
on the basis of a compromised reparation payment absent admissions of findings of violation of the Shipping
Acl. Foss Alaska Line Inc. Proposed General Rote Increase Between Seattle, Washington and Points in West-
ern Alaska, Dockel No, 79-54 (1979);, Com-Co Paper Stock Corperation v. Pacific Coast-Australasian Tariff
Bureau, Docket No. 71-83 (1978):; Robinson Lumber Ca., Inc. v. Delta Steamship Lines, Inc., Docket No.
75-22 (1978); Old Ben Coal Co. v. Sea-Land Service, Inc., Docket No. 78-13 (1978); Organic Chemicals
v. Atlantirafik Express Service, Docket Nos. 78-2, 78-3 (1979).

7 Celanese Corporation v. The Prudential Steamship Company, Decket No. T8-14, Setllement Approved;
Complaint Dismissed (May 30, 1980) [20 SRR 27, 32].

28 FM.C.
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any event, it was adopted by the Conference before the shipments invoived
here took place. In our view, this issue does not preclude settlement-between
these two parties, even though the issue it raises may ultimately prove
to have a wider impact. The fact is that there are no other parties involved
in this proceeding and conjecture as to the scope, propriety and effect
of the Conference Rule 19, ought not to prevent a settlement reached
by the parties to this proceeding,

In light of the above facts, the desirability of setflement as reflected
in the law and the entire record it is held that the settlement agreement
reached by the parties is in the public interest and is approved® It is
therefore:

Ordered that:

1. TCI claims arise from a genuine dispute as to tariff applications
and commodity descriptions and the settlement -agresment represents a. fair
and equitable settiement of that dispute,

2. No liability attaches to either party as a result of the manner in
which TCI's cargo was rated.

3. Final approval of this settlement agreement does not constitute an
admission of libility by either party.

4. Upon final approval of the settlement agreement the complaint in
this proceeding is thereby dismissed and the proceeding discontinued.

5. Upon approval of the settlement agreement all parties, including A&A
International wil] be boungd by its terms.

(S) JosepPH N, INGOLIA
Administrative Law Judge

8The settlement agroement is attached to this holding and is thereby incorporated in it.

28 FM.C.
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BEFORE THE FEDERAL MARITIME COMMISSION

TARIFF COMPLIANCE INTERNATIONAL
(ACTING ON BEHALF OF A&A
INTERNATIONAL, A DIVISION OF TANDY
CORPORATION)
V. KAWASAKI KISEN KAISHA, LTD.
DOCKET NO. 84-7

AGREEMENT OF SETTLEMENT AND MUTUAL RELEASE

IT IS HEREBY AGREED, by and between the undersigned Tariff Com-
pliance International {(Acting on Behalf of A&A International, a Division
of Tandy Corporation [“TCI'’], Complainant in Commission Docket No.
84-7, and Kawasaki Kisen Kaisha, Ltd. [‘*K-Line’’], Respondent in said
Docket, that Docket No. 84-7 will be terminated by mutual accord on
the terms and conditions hereinafter set forth and for the reasons stated
in the accompanying Memorandum in Support of Settlement and Motion
to Dismiss:

l. K-Line will pay to TCI the sum of Sixty-Five Thousand Dollars
and No Cents ($65,000.00).

2. TCI will, in consideration of the action of K-Line described in para-
graph “‘1’’ above, withdraw its Complaint in Commission Docket No.
B4-7, and will not pursue at the Commission, in Court in any other forum
the claims made by TCI relating to the specific shipments included in
Docket No. 84-7, and the handling thereof by Respondents.

3. Neither TCI nor K-Line (including successors and assignees in interest
of either such party) will initiate any new claim against the other party
arising in connection with or in any way relating to the specific shipments
included in Docket No. 84-7 and the handling thereof, except for enforce-
ment of any provision of this Agreement of Settlement and Mutual Release;
and TCI and K-Line each hereby releases the other from, without limitation,
all sums of money, accounts, actions, suits, proceedings, claims, and de-
mands whatsoever which either of them at any time had or has up to
the date of this Agreement against the other for or by reason of any
act, cause, matter, or thing arising from the transactions giving rise to
Docket No. 84-7.

4. TCI represents that it has authority to act on behalf of A&A Inter-
national, a Division of Tandy Corporation (‘*‘A&A’’) in this matter, and
that execution of this Agreement and other documents in this proceeding
by TCI is binding on A&A.

5. It is understood and agreed that this Agreement of Settlement and
Mutual Release is in full accord and satisfaction of all disputed claims
in Docket No. 84-7.

28 FM.C.
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6. It is further understood and agreed that this Agreement of Settlement
and Mutual Release is not, in any sense, an admission of liability by
any party, or an admission of any violation of law by any party.

7. This Agreement of Settlement and Mutual Release will be submitted
for approval to the U.S. Federal Maritime Commission, and will become
effective and binding upon the parties when such final approval is obtained.

8. This Agreement of Settlement and Mutual Release constitutes the
entire agreement between the parties relating to the claims in this Docket
FMC 84-7.

9. In the event this Agreement of Settlement and Mutual Release is
disapproved by the Federal Maritime Commission, or is approved on condi-
tions which are unacceptable to either party, then this Agreement will
be null and void ab initio and of no effect whatsoever for any.- purpose.

Dated; May 23, 1985
TARIFF COMPLIANCE INTERNATIONAL
(ACTING ON BEHALF OF A&A INTERNATIONAL,
A DIviSION OF TANDY CORPORATION]

By: /S/

KAwaSAKI KISEN KAISHA, LTD.

By: /S/

28FM.C.
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[46 CER 580]
[DOCKET NO. 84-27]

PUBLISHING AND FILING TARIFFS BY COMMON CARRIERS IN
THE FOREIGN COMMERCE OF THE UNITED STATES; CO-
LOADING PRACTICES BY NVOCCS

July 31, 1985

ACTION: Final Rule.

SUMMARY: On May 8, 1985, the Commission deferted the effective
date of its Final Rule until August 13, 1985, in order
to consider comments of certain NVOCCs. The Commis-
sion has decided to implement the Final Rule without
any substantive change. However, the language of the
Rule is modified to clarify that all NVOCCs are required
to comply with these requirements whatever the type
of co-loading relationship that exists between the partici-
pating parties. The Rule has also been modified to clarify
that the name of any NVOCC with which a shipment
has been co-loaded shall be shown on the face of the
bill of lading in a clear and legible manner.

DATES: Effective September 5, 1985.

SUPPLEMENTARY INFORMATION:

The Final Rule goveming co-loading practices of Non-Vessel-Operating
Common Carriers (NVOCCs), originally scheduled to become effective on
May 15, 1985, (Federal Reqister Notice 50-14704, April 15, 1985) was
deferred until August 13, 1985, due to an uncertainty as to its application
expressed by segments of the NVOCC industry. Questions were raised
both with respect to the intended application of the Rule as it involves
the co-loading of cargo under a carrier-to-carrier agreement and the docu-
mentation requirements.

The application of the Rule was alleged to be unclear in a situation
where: (1) two or more NVOCCs co-load pursuant to the terms of a
carrier-to-carrier agreement, and (2) the NVOCC with which the cargo
is co-loaded does not issue a bill of lading or assume the liability and
responsibility for the cargo as is customary in a shipper-carrier arrangement.
The Commission believes that the Rule is clear as to its application in
the described circumtances. However, to avoid any further possible mis-
understanding, modifications of a non-substantive nature have been made

28 FM.C. 9
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to the Final Rule. In the interest of clarity, the Rule has also been reorga-
nized.

“‘Co-loading’*, which is defined in 46 CFR 580.5(d)(14)(i) as ‘‘the com-
bining of cargo, in the import or export foreign commerce of the United
States, by two or more NVOCCs for tendering to an ocean carrier under
the name of one or more NVOCCs", recognizes no exception for co-
loading performed pursuant to an agreement between or among NVOCC’s.
Where a carrier-to-carrier agreement exists, the Rule would require the
NVOCC which receives the cargo from the shipper to issue the shipper
a bill of lading annotating thereon, for shipper informational purposes,
the name of the NVOCC to which the cargo has been tendered (46 CFR
580.5(d)(14)(iii)). The publishing NVOCC's tariff need only relate that
co-loading is performed subject to a carrier-to-carrier agreement (section
580.5(d)(14)(ii)}B)).

In response to inquiries received with respect to application of the docu-
mentation requirements, the Commission has revised section 580.5(d)(14)(iii)
of its Final Rule as previously published, to clarify that this requirement
is applicable to any NVOCC which co-loads under either a shipper-to-
carrier or a carrier-to-carrier arrangement and to require additionally that
the annotation revealing the name of any NVOCC with which cargo has
been co-loaded be shown on the face of the bill of lading in a clear
and legible manner. This clarification should satisfy those concerned with
the manper in which the annotation is to be revealed on the bill of lading.
It will also affirm that the annotation requirement is intended to apply
in situations where the co-loading involves either a shipper-to-carrier or
carrier-to-carrier relationship.

The Commission has determined that this Final Rule is not a ‘‘major
tule’” as defined in Executive Order 12291 dated February 17, 1981, because
it will not result in;

(1) An annual effect on the economy of $100 million or more;

(2) A major increase in costs or prices for consumers, individual indus-
tries, Federal, State or local government agencies, or geographic regions;
or ,.

(3) Significant adverse effects on competition, employment, investment,
productivity, innovations, or on the ability of United States-based enterprises
to compete with Foreign-based enterprises in domestic or export markets,

Collection of Information requirements contained in this regulation have
been approved by the Office of Management and Budget under provisions
of the Paperwork Reduction Act of 1980 (P.L. 96-511) and have been
assigned control number 3072.0046.

List of Subjects in 46 CFR Part 580

Cargo, Cargo vessels, Exports, Harbors, Imports, Maritime carriers, Rates
and fares, Reporting and recordkeeping requirements, Water carriers, Water
{ransportation.

WBFEMLC



CO-LOADING PRACTICES BY NVOCCS 11

Therefore, pursuant to 5 U.S.C. 553 and sections 8 and 17 of the Shipping
Act of 1984 (46 U.S.C. app. 1707 and 1716) the Federal Maritime Commis-
sion is amending Title 46 CFR Part 580 as follows:

PART 580—[AMENDED]

1. The authority citation to Part 580 continues to read:

Authority: 5 U.S.C. 553; 46 U.S.C. app. 1702-1705, 1707, 1709, 1712,
1714-1716 and 1718.

2. Section 580.5 is amended by adding paragraph (d)(14) to read as
follows:

§580.5 Tariff contents.

(d)* * *

(14) Special Rules and Regulations applicable to co-loading activities
of Non-Vessel-Operating Common Carriers (NVOCCs),

(i) Definition. For the purpose of this section, ‘‘Co-loading’ means the
combining of cargo, in the import or export foreign commerce of the
United States, by two or more NVOCCs for tendering to an ocean carrier
under the name of one or more of the NVOCCs.

(i1} Filing Requirements, All tariffs filed by an NVOCC shall contain
a rule describing its co-loading activities as follows:

(A} If an NVOCC does not tender cargo for co-loading, its
tariff(s) shall so indicate.

(B) If two or more NVOCCs enter into an agreement which
establishes a carrier-to-carrier relationship for the co-loading of
cargo, then the existence of such agreement must be noted in
each of the NVOCC’s tariffs.

{C) If two NVOCCs enter into a co-loading arrangement which
resuits in a shipper-to-carrier relationship, the tendering NVOCC
shall describe in its tariff its co-loading practices and specify
its responsibility to pay any charges for the transportation of
the cargo. A shipper-to-carrier relationship shall be presumed to
exist where the receiving NVOCC issues a bill of lading to the
tendering NVOCC for carriage of the co-loaded cargo.

(iii) Documentation Requirements. NYOCCs which tender cargo to an-
other NVOCC for co-loading whether under a shipper-to-carrier or carrier-
to-carrier relationship shall annotate each applicable bill of lading with
the identity of any other NVOCC to which the shipment has been tendered
for co-loading. Such annotation shall be shown on the face of the bill
of lading in a clear and legible manner.

(iv) Co-Loading Rates. No NVOCC shall offer special co-loading rates
for the exclusive use of other NVOCCs. If cargo is accepted by an NVOCC
from another NVOCC which tenders that cargo in the capacity of a shipper,

28 FM.C,
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it must be rated and carried under tariff provisions which are available
to all shippers.

* ok ok ok *

3. §580.91 is amended by adding the following to the Table at the
end:

§580.91 OMB control numbers assigned pursuant to the Paperwork Reduc-
tion Act,

* 0k ok ok *
RLI (4 TG ) MO — 3072-0046
* ok ok k%

By the Commission.
(S) BRUCE A. DOMBROWSKI
Acting Secretary

28 FM.C.
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[46 CFR PART 552]
DOCKET NO. 85-17

FINANCIAL REPORTS OF VESSEL OPERATING COMMON
CARRIERS BY WATER IN THE DOMESTIC OFFSHORE TRADES

July 31, 1985
ACTION: Final Rule.

SUMMARY: The Federal Maritime Commission amends its rules gov-
emning financial reports required of vessel operating com-
mon carriers in the domestic offshore waterborne com-
merce of the United States., This action is necessary
1o conform the reporting form (Form FMC-378) to the
Uniform Financial Reporting Requirements (46 CFR Part
232) of the Maritime Administration, U.S. Department
of Transportation. These requirements replaced the Uni-
form System of Accounts for Maritime Carriers (46 CFR
Part 582) upon which the report form was previously
based. Other minor reporting changes delete unnecessary
information reporting requirements,

DATES: September 9, 1985.

SUPPLEMENTARY INFORMATION:

The Federal Maritime Commission is required to evaluate the reasonable-
ness of rates in the domestic offshore trades filed by vessel operating
common carriers. To provide for the orderly acquisition of the data essential
to this evaluation, the Commission promulgated what is now 46 CFR Part
552. Self-propelled vessel operators report the required financial and oper-
ating data on FMC Form 378, ‘‘Statements of Fmancial and Operating
Data’’. It has been the policy of the Commission to base these statements
on the chart of accounts prescribed by the Maritime Administration, U.S.
Department of Transportation (MARAD). It is the intention of the Commis-
sion to continue this policy. Therefore, because MARAD has recently re-
vised its chart of accounts through the publication of Uniform Financial
Reporting Requirements (46 CFR Part 232}, the Commission is amending
46 CFR Part 552 (49 FR 42934) to conform its reporting form to the
revised chart of accounts.

A proposed rule was published in the FEDERAL REGISTER on June 3,
1985 (50 FR 23318) with comments due on July 3, 1985. No comments
were received.

28 F.M.C. 13
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The Commission has determined that this rule is not a ‘‘major rule’’
as defined in Executive Order 12291, 46 CFR 12193, February 27, 1981,
because it will not result in:

(1) An annual effect on the economy of $100 million-or more,

(2) A major increase in costs or prices for consumers, individual indus-
tries, Federal, State or Local government agencies; or geographic regions;
or,

(3) Significant adverse effect on competition, employment, investment
productivity, innovations, or on the ability of United States-based enterprises
to compete with foreign-based enterprises in domestic or export markets.

Collection of Information requirements contained in this regulation have
been approved by the Office of Management and Budget under provisions
of the Paperwork Reduction Act of 1980 (P.L. 96-511) and have been
assigned control numbers 3072-0008, 30720029 and 3072-0030.

List of Subjects in 46 CFR
Cargo vessels; Freight; Maritime carriers; Rates and fares; Reporting
and recordkeeping requirements.

PART 552—[AMENDED]

Accordingly, pursuant to 5 US.C. 553; 46 US.C. app. 817(a), 820,
841a, 843, 844, 845a and 847, the proposed rule published in the FEDERAL
REGISTER at 50 FR 23318 on June 3, 1985, is hereby adopted as final.

By the Commission.
(S) BRUCE A. DOMBROWSKI
Acting Secretary

28 FM.C,
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[46 CFR PART 552)
DOCKET NO. 85-17

FINANCIAL REPORTS OF VESSEL OPERATING COMMON
CARRIERS BY WATER IN THE DOMESTIC OFFSHORE TRADES

ACTION: Proposed Rule and Request for Comments.

SUPPLEMENTARY INFORMATION:

The Federal Maritime Commission is required to evaluate the reasonable-
ness of rates in the domestic offshore trades filed by vessel operating
common carriers. To provide for the orderly acquisition of the data essential
to this evaluation, the Commission promulgated what is now 46 CFR Part
552. Self propelled vessel operators report the required financial and oper-
ating data on FMC Form 378, ‘‘Statements of Financial and Operating
Data.”” It has been the policy of the Commission to base these statements
on the chart of accounts prescribed by the Maritime Administration, U.S.
Department of Transportation (MARAD). It is the intention of the Commis-
sion to continue this policy. Therefore, because MARAD has recently re-
vised its chart of accounts through the publication of Uniform Financial
Reporting Requirements (46 CFR Part 232), the Commission is amending
46 CFR Part 552 (49 FR 42934) to conform its reporting form to the
revised chart of accounts.

These amendments which do not result in any substantive modification
of financial reporting requirements and reflect only new terminology are
summarized as follows:

1. Section 552.5 (o) and {p)—the addition of new definitions, *‘voyage
expense’’ and ‘‘voyage expense relationship’’ are new terms replacing ‘‘ves-
sel operating expense’’ and ‘‘vessel operating expense relationship,”” respec-
tively;

2. Section 552.6(a)(2)}—substitution of MARAD’s new designation “*Uni-
form Financial Reporting Requirements’’ for the former designation, ‘“Uni-
form System of Accounts for Maritime Carriers’”;

3. Section 552.6(b)(4){i)—reflects the use of a combined schedule for
self-propelled vessel operators (Form FMC-378) reporting assets and accu-
mulated depreciation, and substitutes the term *‘voyage expense relation-
ship’’ for “‘vessel operating expense relationship®’;

4, Section 552.6(b)(5)—reflects the new terminology used for ‘‘average
voyage expense’’ definition;

5. Section 552.6(b)(7)—reflects the inclusion of other assets with ‘‘Invest-
ment in Other Property and Equipment’’—Schedule A—V—for self-propelled
vessel operators (Form FMC-378);

6. Section 552.6(b) (9) and (10)—reflects renumbering of schedules;

28 FM.C. 15
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7. Section 552.6(c)(2)—reflects usage of new terminology in designating
*‘vyoyage expense’’ accounts;

8. Section 552.6(c)(4)}—reflects consolidation of line item accounts under
‘‘Administrative and General Expense’” schedules,

In addition to the changes necessitated by the revision of MARAD's
chart of accounts, other changes have been made amending or removing
certain provisions of the regulations. These changes concern information
which the Commission considers no longer necessary to the effective admin-
istration of its regulatory responsibilities, and which do not result in substan-
tial changes in the calculations of Rate Base or Net Income of reporting
carriers. They are summarized as follows:

1, Section 552.4(c)—cross referencing exhibits and schedules to under-
lying workpapers deleted as duplicative of 552.4(a);

2. Section 552.6(a)(1)}—directors and stockholders need not be disclosed
because it is irrelevant to the Commission’s rate-of-retarn methodology;

3. Section 352.6{b)(1)—gross amounts for additions and deductions to
vegsel investment need not be disclosed because pro rara allocation for
the reporting period is the relevant information from which gross amounts
can be calcuiated if necessary;

4. Section 552.6(b)(1 )(ii)}—allocation of vessel costs to Other Cargo need
not be disclosed because the allocation to the Trade is the relevant informa-
tion from which Other Cargo can be calculated, if necessary;

5. Section 552.6(b)(2)(i}—depreciable life and residual value of vessels
need not be disclosed because accumulated depreciation is the relevant
information.

Finally, the citation of statutory authority is being revised to reflect
only United States Code citations in accordance with required Federal
Register format.

The Commission has determined that this proposed rule is not a *‘major
rule” as defined in Executive Qrder 12291, 46 CFR 12193, February 27,
1981, because it will not result in:

(1) An annual effect on the economy of $100 million or more;

(2) A major increase in costs or prices for consumers, individual indus-
tries, Federal, State or local government agencies; or geographic regions;
or,

(3) Significant adverse effect on competition, employment, investment
productivity, innovations, or on the ability of United States-based enterprises
to compete with foreign-based enterprises in domestic or export markets.

The Vice Chairman of the Federal Maritime Commission certifies that
this proposed rule will not have a significant economic impact on a substan-
tial number of small entities, including small businesses, small organizations
and small governmental jurisdictions.

The primary economic impact of this rule would be on ocean common
carriers which generally are not small entities, A secondary impact may

28 FM.C,
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fall on shippers, some of whom may be small entities, but that impact
is not considered to be significant.

Collection of Information requirements contained in this regulation have
been approved by the Office of Management and Budget under provisions
of the Paperwork Reduction Act of 1980 (P.L. 96-511) and have been
assigned control numbers 30720008, 30720029 and 3072-0030.

THEREFORE, pursuant to 5 U.S.C. 553; secs. 18(a), 21 and 43 of
the Shipping Act, 1916 (46 US.C. app. 817(a), 820, 841(a)); and secs.
1, 2, 3(a), 3(b), 4 and 9 of the Intercoastal Shipping Act, 1933 (46 US.C,
app. 843, 844, 845, 845(a) and 847), Part 552 of Title 46, Code of Federal
Regulations, is amended as follows:

1. The Authority Citation for Part 552 is revised to read:

Authority: 5 U.S.C. 553; 46 U.S.C. app. 817(a), 820, 841a, 843, 844,
845, 845a and 847.

2. Section 552.4(c) is removed,

3. Paragraphs (o) and (p) of Section 552.5 are amended to read as
follows:

§552.5 Definitions.
¥ R ok K X

(0) “‘Vovage Expense’’ means:

(1) For carriers required to file Form FMC-378: the total of Vessel
Operating, Vessel Port Call and Cargo Handling Expenses less Other Ship-
ping Operations Revenue.

(2) For carriers required to file Form FMC-377: the total of Direct
Vessel and Other Shipping Operations Expenses, less Other Revenue.

(p) “‘Voyage Expense Relationship’ means the ratio of total Trade Voy-
age Expense to total Company Voyage Expense.

d* ok ok ok ok

4, Section 552.6 is amended by revising paragraphs 6(a), 6(b)(1),
6(b)(1)(ii), 6(b)2)(D), 6(b)4)i), 6(bX5), 6b)T), 6(b)9) {(Title only],
6(b)(10), 6(c)(2) and 6(c)(4) to read as follows:

§552.6 Forms.

(a) General.

(1) The submission required by this part shall be submitted in the pre-
scribed format and shall include General Information regarding the carrier,
as well as the following schedules as applicable:

Exhibit A—Rate Base and supporting schedules;
Exhibit B—Income Account and supporting schedules;
Exhibit C—Rate of Return and supporting schedules;
Exhibit D—Application for Waiver; and

Exhibit E—Initial Tariff Filing Supporting Data.

28 FM.C,
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(2) statements containing the required exhibits and schedules, are de-
scribed in paragraphs (b), (¢), (d), (e) and (f) of this section and are
available upon request from the Commission. The required General Informa-
tion, schedules and exhibits are contained in forms FMC-377 and FMC-
378. For carriers required to file form FMC-378, the statements are based
on the Uniform Financial Reporting Requirements prescribed by the Mari-
time Administration, U.S. Department of Transportation. For carriers re-
quired to file Form FMC-377, the statements are based -on the accounts
prescribed by the Interstate Commerce Commission for Carriers by Inland
and Coastal Waterways., The schedules contained in these statements are
distinguished from those contained in the Form FMC-378 statements by
the suffix “A’'" (e.g., Schedule A-IV(A)).

(b) Rate Base (Exhibits A and A(A)).

(1) Investment in Vessels (Schedules A-I and A-I(A)).

Bach cargo vessel (excluding vessels chartered under leases which are
not capitalized in accordance with §552.6(b)(10)) employed in the Service
for which a statement is filed shall be listed by name, showing the original
cost to the carrier or to any related company, plus the cost of improvements,
conversions, and alterations, less the cost of any deductions. All additions
and deductions made during the period shall be shown on a pro rata
basis, reflecting the number of days they were applicable during the period.
The result of these computations shall be called Adjusted Cost.

@** -~

(ii) The total of the adjusted cost of all vessels employed. in the Service
during the period which has not been allocated to Other Services, as required
in §552.6(bX1)(i)(B), shall be allocated to the Trade in the cargo-cube
mile relationship.

(2) Accumulated Depreciation—Vessels Schedule A-II and A-1I(A)).

(i) Each cargo vessel (excluding vessels chartered under leases which
are not capitalized in accordance with §552.6(b) (10)) employed in the
Service shall be listed separately, For vessels owned the entire year, accumu-
lated depreciation as of the beginning and the end of the year shall be
reported and the arithmetic average computed, This amount shall be allo-
cated to the Service and to the Trade in the same proportions as the
cost of the vessel was allocated on Schedule A-I or A-I(A). If the depre-
ciable life of any equipment installed on a vessel differs from the deprecia-
tion life of the vessel, the cost and the depreciation bases shall be set
forth separately.

(i) =+

(1“) LI ]

(3) LI |

(4) Investment in Other Property-and Equipment; Accumulated Deprecia-
tion Other Property and Equipment (Schedules A-IV and A-IV(A) and
A-V(A)).

28 FMC.



FINANCIAL REPORTS OF VESSEL OPERATING COMMON 19
CARRIERS BY WATER IN THE DOMESTIC OFFSHORE TRADES

(i) Actual investment, representing original cost to the carrier or to any
related company, in other fixed assets employed in the Service shall be
reported as of the beginning of the year. Accumulated depreciation for
these assets shall be reported both as of the beginning and as of the
end of the year, The arithmetic average of the two amounts shall also
be shown and shall be the amount deducted from original cost in deter-
mining rate base. Additions and deductions during the period shall also
be reported, and the carrier shall reports as though all such changes took
place at midyear, except for those involving substantial sums, which shall
be prorated on a daily basis. Allocation to the Trade shall be based upon
the actual use of the specific asset or group of assets within the Trade.
For those assets employed in a general capacity, such as office furniture
and fixtures, the voyage expense relationship shall be employed for alloca-
tion purposes. The basis. of allocation to the Trade shall be set forth
and fully explained.

i) * * *

(5) Working Capital (Schedule A-V).

Working capital for vessel operators shall be determined as average voy-
age expense. Average voyage expense shall be calculated on the basis
of the actual expenses of operating and maintaining the vessel(s) employed
in the Service (excluding lay-up expenses) for a period represenied by
the average length of time of all voyages (excluding lay-up periods) during
the period in which any cargo as carried in the Trade. Expenses for oper-
ating and maintaining the vessels employed in the Trade shall include:
Vessel Operating Expense, Vessel Port Call Expense, Cargo Handling Ex-
pense, Administrative and General Expense and Interest Expense allocated
to the Trade as provided in paragraphs (c)(2), (c)(4) and (5) of this section.
For this purpose, if the average voyage, as determined above, is of less
than 90 days duration, the expense of hull and machinery insurance and
protection and indemnity insurance shall be determined to be 90 days,
provided that such allowance for insurance expense shall not, in the aggre-
gate, exceed the total actual insurance expense for the period.

(6) * k ¥

(7) Investment in Other Assets {Schedule A-VII{A)); Accumulated Depre-
ciation—Other Assets (Schedule A—VIII(A)).

For carriers required to file Form FMC-377, any other asscts claimed
by the carrier as components of its rate base shall be set forth separately
in a schedule. The basis of allocation to the Trade and computations of
percentages employed shall be set forth and fully explained. Where other
assets are subject to depreciation, the amount of accumulated depreciation
to be subtracted from the original cost in determining the component of
rate base shall be the arithmetic average of both the beginning and the
end of the year. Capital Construction Funds and other special funds are
specifically excluded from rate base. For carriers required to file Form
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FMC-378, other assets, and the -related accumulated depreciation, are to
be included on Schedule A~IV.

(8) * * *

(9) Capitalization of Interest During Construction (Schedules A~VII and
A-IX{A)).

() * ™

(ii) * = *

(i) * * *

(iv) * » *

(10) Capitalization of Leases (Schedules A-VIIl and AX(A)).

Leased assets which are capitalized on the carrier’s books and which
meet the AJCPA guidelines for capitalization may also be included in
rate base. Schedule A-VIII or A-X(A), *‘Capitalization of Leases,”’ shall
be submitted setting forth pertinent information relating to the lease and
the details of the capitalization calculation, Allocations to the Trade shall
follow the requirements of paragraphs (b)() and (b)(4) of this section.

(¢} Income Account {Exhibits B and B(A)).

(1) * K K

(2) Voyage Expense (Schedule B-II).

A schedule of voyage expense shall be submitted for any period in
which any cargo was carried in the Service. Allocations to the Trade
shall be on the following basis:

(i) For all voyages in the Service, vessel expense shall be allocated
to the Trade in the cargo-cube mile or cargo cube relationship, as appro-
priate. Should any of the elements of vessel expense be directly allocable
to specific cargo, such direct allocations shall be made and explained.

(ii) Vessel port call and cargo handling expenses shall be assigned di-
rectly, to the extent possible, by ports at which incurred, to the Trade
and Other Cargo, or otherwise allocated on the basis of cargo cube loaded
and discharged at each port,

(iii) Other Shipping Operations Revenue shall be deducted from Vessel
Operating Expense. Other Shipping Operations Revenue should be assigned
directly, to the extent possible, or otherwise allocated on the basis of
cargo cube loaded and discharged at each port. Any direct assignments
shall be fully set forth and explained.

(B)* *» »

(4) Administrative and General Expense (Schedules B=Ill and B-Iil(A)).

Administrative and general expenses (A&G) shall be allocated to the
Trade using the voyage expense relationship. Direct assignments shouid
be made where practical, particularly with respect to advertising expense
related to the operation of passenger and combination vessels. Any direct
assignment shall be set forth and explained. Charitable contributions shall
not be allocated to the Trade. In those instances where a carrier is engaged
in other business in addition to shipping, A&G should be allocated to
each business in the ratio of total operating expenses for each business
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(less A&G and income taxes) to total company operating expenses (less
A&G and income taxes).

Ok ok K *

By the Commission.
(S) BRUCE A. DOMBROWSKI
Acting Secretary
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[46 CFR PART 552]
DOCKET NO. 85-17

FINANCIAL REPORTS OF VESSEL OPERATING COMMON
CARRIERS BY WATER IN THE DOMESTIC OFFSHORE TRADES

October 22, 1985
ACTION: Final rule; corrections.

SUMMARY: This document corrects administrative errors resulting in
two incorrect citations in a final rule on financial reports
of vessel operating common carriers in the domestic off-
shore trades that appeared at page 32068 in the Federal
Register of Thursday, August 8, 1985 (50 FR 32068).
This document also revises two corresponding references
to the corrected citations which were not included in
this rule making due to administrative oversight.

The following corrections are made in F.R. Doc. 85-18513 appearing
on page 32068 in the issue of August 8, 1985:

1. On page 32069, on lines 4, 5 and 6 of column three: **(9) Capitaliza-
tion of Interest During Construction (Schedules A-VIl and A-IX(A)).” is
corrected to read ‘“(9) Capitalization of Interest During Construction (Sched-
ules A-VI and A-IX(A)).”" .,

2. On page 32069, on lines 8 and 9 of column three: “*(10) Capitalization
of Lease (Schedules A-VIII and A-X(A))’ is corrected to read *‘(10) Cap-
italization of Leases (Schedules A-VIHI and A-X(A))".

3. Add the following amendatory item:

5, In §552.6, paragraphs (b)}(9)(iii} and (b)(10)} are revised to read
as follows:

§552.6 Forms.

(b) * * *

(9) * * #

(iii} A detailed description of the interest calculations shall be submitted
for each capital asset included in the rate base of the carrier in the first
year of its inclusion. Such description shall be set forth on Schedule
A-VI or A-IX(A), ‘Capitalization of Interest During Construction’. Capital-
ized interest shall be included in the rate base when the asset is included
in the rate base, in accordance with paragraph (b) of this section, and
in the same allocable amounts as the asset. A schedule shall be provided
each time a rate base statement is submitted, setting forth the year in
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which an interest calculation statement was submitted for each asset which
included capitalized construction interest in the rate base.

(iv) * * *

(10) Capitalization of Leases (Schedules A-VII and A-X{A)). Leased
assets which are capitalized on the carrier’s books and which meet the
AICPA guidelines for capitalization may also be included in rate base.
Schedule A-VII or A-X(A), ‘Capitalization of Leases’, shall be submitted
setting forth pertinent information relating to the lease and the details
of the capitalization schedule. Allocations to the Trade shall follow the
requirements of paragraphs (b)(1) and (b)(4) of this section,

A T

By the Commission.
(8) BRUCE A. DOMBROWSKI

Acting Secretary
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DOCKET NO, 83-4l
WILMINGTON STEVEDORES, INC.

V.

THE PORT OF WILMINGTON, DELAWARE
ORDER ADOPTING INITIAL DECISION

August 7, 1985

This proceeding was initiated by a complaint filed by Wilmington Steve-
dores, Inc. (WS or Complainant) against the Port of Wilmington, Delaware
(the Port or Respondent) alleging that certain indemnity and exculpatory
provisions of the Port’s tariff are unjust, unreasonable, vague and indefinite,
and therefore unlawful in violation of section 17 of the Shipping Act,
1916 (1916 Act) (46 U.S.C. app. 816).! Administrative Law Judge Charles
E. Morgan issued an Initial Decision finding both provisions of the Port’s
tariff at issue to be unlawful, under section 17 of the Act, to the extent
that they would relieve the Port of liability for its own negligence. The
Port has filed Exceptions 1o the Initial Decision, to which WS and the
Commission’s Bureau of Hearing Counsel have replied.

BACKGROUND

The complaint in this proceeding arose out of court proceedings involving
an accident in September, 1982 in which a Port crane leased by WS
and operated by two Port-employed crane operators tumbled into the hold
of a ship while unloading a cargo of steel coils. Both crane operators
were killed in the accident. In a civil action against WS for recovery
of damages for the death of the two crane operators, the Port, as a third-
party defendant, raised as an affirmative defense the exculpatory and indem-
nity provisions of its tariff. The court proceedings were stayed pending
a determination of the lawfulness of the Port’s tariff provisions by the
Federal Maritime Commission.

WS is the major user of Port equipment to perform stevedoring functions
at the Port. The Port’s tariff requires stevedores who use the Port to
use the Port-owned cranes when they are available and suitable for the
user’s needs. For use with bulk or general cargo, the Port provides the

t Complainant alse alleged that the provisions were unlawful under section 18 of the 1916 Act, (46 US.C,
app. §817). This portion of the complaint was dismissed by the Presiding Officer on grounds that the Re-
spondent is not a common carrier by water and therefore not subject fo section 18 of the 1916 Act. Complain-
ant has not excepted 10 that ruling.
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crane operators as well as the cranes.2 Although the crane operators operate
the cranes in response to hand signals from employees of the stevedoring
company and according to a plan of loading/unloading determined by the
stevedoring company, the stevedoring company does not hire, fire, discipline
or train the crane operators and does not have the right to choose who
among the ten or eleven Port-employed crane operators will be assigned
to operate the cranes on any particular day. The stevedoring company
can, however, request a change of operators. The crane operators are paid,
hired, fired, trained, disciplined and assigned by the Port.

The Port's tariff contains rates and charges for the use of its cranes
and crane operators, These rates and charges are established by the Port,
without negotiation, so as to recover its direct costs and overhead and
to be competitive with the rates at other ports in the area. The Port
does not specifically consider the impact of the indemnity and exculpatory
provisions of its tariff in setting its crane rental or other rates, and does
not offer different crane rental rates based upon assumption or non assump-
tion of liability by stevedores. The Port’s tariff provides that neither the
Port nor the city shall be liable for damages resulting from the use of
leased equipment or from the acts or omissions of Port-furnished operators
of such equipment, and that lessees of such equipment and labor shall
indemnify the city from any such damages.3

The Presiding Officer found both provisions of the Port’s tariff at issue
to be unjust, unreasonable and unlawful, in violation of section 17 of
the 1916 Act, to the extent that they would relieve the Port of liability
for its own negligence. He rejected the Port’s argument that the provisions
did not relieve the Port of liability for its own negligence because the
cranes and their operators were under the full control of the lessees during
operation, The Presiding Officer explained that although the cranes and
their operators ‘‘may be acting for a time under the complete direction
and control of a stevedore . . .,”’ the ultimate authority to exercise control
remained with the Port (I.D. 17). The Presiding Officer noted that this

2For container operations, the Port requires stevedores to rent Port-owned cranes, but does not supply crane
operators. The container cranes are operated by employees of the stevedoring companies. The difference in
treatment arises from differences in labor jurisdicticn of the two longshoremen’s unions which work at the
Port. (LD. 5}
3The Port's tariff provisions relating to non-liability for damages provide:
Section 11, Paragraph 14: Responsibility for Equipment and Labor
Neither the Port nor the City shall be linble for any damages resulting from the use of equipment
leased or from activities or omissions of any operator and/er other labor furnished by the terminal
on a time basis. All parties who lease any such equipment and’or use such an operator andor other
labor shall indemnify the terminal and the City against, and shall save them harmless from, any
and all liability for loss, damage, expense, and cost resulting from the use of such equipment while
50 leased and’or from any act or omission on the part of such operator and/or other employee so
fumnished by the Terminal.
Section II, Paragraph 17: Non-Liability
Neither the Port nor the City shall be liable for loss or damage to any merchandise in or upen,
or moving or being moved over, in, through, or under any wharf or other structure or property
owned, contrelled, or operated by the Port, resuiting from any cause whatsoever.
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conclusion was consistent with the Port's tariff, which did not specifically
state that the crane operators would be under the exclusive direction and
control ‘of lessees of the cranes. In this respect, the Port's tariff provisions
were found to differ from those held lawful in West Gulf Maritime Associa-
Hion v. Port of Houston Authority, 22 FMC 420 (1980) and to be more
like the indemnity provisions held unlawful in West Gulf Maritime Associa-
tion v, The City of Galveston, 22 FMC 101 (1970).%

DISCUSSION

In its Exceptions to the Initial Decision Respondent concedes that its
tariff provisions for indemnity may not be applied in future, but argues
that relief should be prospective only. The Port alleges that Complainant
was aware of the existence of these tariff provisions, had provided itself
with liability insurance to cover its assumed responsibilities and had never
complained about the provisions. The Port contends that the Presiding Offi-
cer failed to address the tariff provisions' past. effectiveness as *‘tariff
defenses’' and *‘the evidence’’ that private crane rental agreements identical
to those entered into by WS, which shift liability for damages from lessors
to lessees, are enforceable under Delaware state law.

We do not find the Port’s Exceptions persuasive. The Initial Decision
is well reasoned in its findings of fact and conclusions of law, which
are consistent with Commission precedent,® Respondent’s request that relief
be prospective only would permit it to enforce, by asserting in its own
defense, provisions which have been found unlawful under the 1916 Act.
Such a result would be unwarranted,

Similarly, the Port’s argument that past application- of its tarlff provisions
should be permitted because those provisions are no more burdensome
to stevedores than liability-shifting provisions cohtained in private crane
rental agreements upheld by state courts is unavailing. As the Presiding
Officer noted, the Port's tariff is not as explicit as the terms of such
agreements nor is the Port’s tariff a bargained-for agreement among the
parities.5

THEREFORE, IT IS ORDERED, That Respondents’ Exceptions are de-
nied; and

4We noto that the Port’s- tarifT provisions.also differ in this same respect from the pravisions of various

“remal agreemoent’' forms provided by private crane rental companies from which WS has rented cranes.
These ‘‘rental agreement’’ and *‘equipment tickets” forms, signed by only one party—the leasee—provide
in specific terms that the crane and cranc operators supplied are under the direct and sole supervision of
lessee.

3 Central National Corp. v. Port of Houston Authority, 26 FMC 296, 298-299 (1984), 22 S.R.R. 795, 7197;
West Gulf Mariilme Assaclarion v. The City of Galveston, supra.

¢ See footnote 4, supra.
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IT IS FURTHER ORDERED, That the Initial Decision served in this
proceeding is adopted and made a part hereof.

By the Commission.

(S) BRUCE A. DOMBROWSKI
Acting Secretary
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DOCKET NO. 83—41
WILMINGTON STEVEDORES, INC.

V.

THE PORT OF WILMINGTON, DELAWARE

Certain tariff provisions of the Port of Wilmington, Delaware, found unjust and unreasonable,
per se, in violation of section 17 of the Shipping Act, 1916, as amended, insofar as
such tariff provisions would relieve the Port of Wilmington from its own negligence.

Eugene L. Stewart, Terence P. Stewart, Mary E. Tuck and Ronald M. Wisia for the
complainant, Wilmington Stevedores, Inc.

Jerome M. Capone for respondent, the Port of Wilmington, Delaware,

John Robert Ewers and Stuart James as Hearing Counsel.

INITIAL DECISION ! OF CHARLES E. MORGAN, ADMINISTRATIVE
LAW JUDGE

Adopred August 7, 1985

GENERAL BACKGROUND

On September 27, 1982, the complainant, Wilmington Stevedores, Inc.,
was engaged in unloading a shipment of steel coils from the hold of
the motor vessel NOFNED THOR at the Port of Wilmington, Delaware.

The complainant had rented a land-based crane provided by the Port
of Wilmington, Delaware, the respondent. Two employees of the respondent,
namely the crane operator and the crane oiler (crane maintenance man),
were in the crane. It is customary for the crane operator to work for
a time, and then shift jobs with the oiler, who then operates the crane,
so that both the operator and the ciler are known as crane operators.

Shortly after the unloading operation began, the crane toppled into the
hold of the NORNED THOR, killing the two crane operators, and causing
property damage.

In a District Court of the United States, certain pretrial testimony of
the president and of a supervisor of Wilmington Stevedores tended to
show that the president had instructed his employees to locad no more
than 12 coils of steel to the crane on each lift, but that when the accident
occurted 15 coils had been attached to the crane's hook by Wilmington

t This decision will become the decision of the Commission in the absence of review thereof by the Com-
mission (Rule 227, Rules of Practice and Procedure, 46 CFR 502.227).
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Stevedore’s employees, as was evident when the coils later were taken
out of the river at the Port of Wilmington.

A civil action was instituted in the United States District Court for
the Eastern District of Pennsylvania to recover damages for the death
of the two crane operators. Numerous lawsuits related to this tragic incident
have been consolidated before the said Court.

The Port of Wilmington, is a third party defendant in the above lawsuit,
and raised among its several defenses certain provisions of its General
Tariff No. 21, FMC-T No. 7. In partticular, the Port refers to two tariff
provisions, section II, paragraph 14 (its so-called *‘indemnity’’ provision,
and section II, paragraph 17 (its “‘exculpatory’’ provision.)

After the Port of Wilmington raised these tariff-provision defenses, the
complainant filed the subject complaint with the Federal Maritime Commis-
sion. The civil litigation has been stayed so that the Commission may
determine the lawfulness of the said tariff provisions at the port.

No judgment is made herein as to whether the crane operators were
negligent or whether the stevedore’s employees or any other persons were
negligent. The issue of negligence is to be resolved in the suit in the
District Court. The present initial decision relates only to whether the
Port’s tariff provisions are lawful.

THE COMPLAINT

By complaint served September 13, 1983, the complainant, Wilmington
Stevedores, Inc., alleges that certain provisions of the tariff of .the respond-
ent, The Port of Wilmington, Delaware, are unjust, unreasonable, vague,
indefinite, an therefore unlawful in violation of sections 17 and 18 of
the Shipping Act, 1916 (the Act). The Commission is requested to find
that these tariff provisions are unlawful, and to order the respondent to
cease and desist from seeking to enforce these tariff provisions against
the complainant in any way so as to make the complainant liable for
the debts and obligations of others.

The Port of Wilmington insofar as it furnishes terminal facilities is an
‘‘other person’’ subject to the provisions of section 17 of the Act. The
Port of Wilmington is not a common carrier by water, and therefore is
not subject to the provisions of section 18 of the Act, which provisions
relate only to common carriers by water. Accordingly, the complaint insofar
as it relates to section 18 is dismissed. Further discussion herein relates
to the allegation of violation of section 17.

THE FACTUAL SITUATION

Wilmington Stevedores (WS) is a stevedoring company, principally en-
gaged in providing stevedoring and terminal services at the Port of Wil-
mington. WS is the busiest stevedore at the Port of Wilmington (PW).

The Port of Wilmington is located at the confluence of the Delaware
and Christina Rivers, and is an instrumentality of the City of Wilmington,
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Delaware (City). PW was set up to own, operate and méintain the port
facilities. PW's main function is to provide a place where ships can dock,
either to pick up or to discharge cargo. PW provides warehouse space
for cargo moved through the Port.

Also located on the Delaware River, within 27 miles off the Port, are
the Ports of Camden and Philadelphia, which are in direct competition
with PW. Also the Port of Baltimore and the Port of New York are
regional competitors. The closest competitor is the Port of Gloucester, New
Jersey.

PW is the smallest of these competing ports in size and business. PW
has 6 berths and 3 cranes. Philadelphia has 40 berths and 18 cranes.
Baltimore has 50 berths and 25 cranes. The Ports of Camden and Gloucester
together have 10 berths and 8 cranes,

The City owns three land-based cranes, one of which, the C-3 crane,
is for handling containerized cargo, and cost $1,356,200. Funds for this
crane were acquired through the issuance of general obligation bonds in
1980, The C-3 crane was purchased in 1982,

The C-1 crane, a crane handling cargo not in containers (referred to
as bulk or general cargo by the parties), was purchased in 1962 for
$234,000, The C—8 crane, also is one for handling cargo not in containers.
It was purchased in 1959,

In order to recover the City's investment in the three cranes, PW requires
the stevedores who use the Port to load or unload ships, to use city-
owned cranes when they are available and suitable for the user’s needs.
City-owned cranes also are referred to as Port cranes.

If a Port crane is not available or is not suited for a user's particular
need, the user is permitted to use a crane or cranes not owned by the
City, and supplied by independent operators.

In situations wheré the cargo is not in containers, but is bulk or general
cargo, the City provides not only the cranes but also the crane operators
to the stevedoring company. However, where containerized cargo is being
loaded or unloaded, the City's container crane is driven by an employee
of the stevedoring company. The above distinction between who may oper-
ate the cranes arises from differences in labor jurisdiction among the two
longshoremen's unions which work at the Port.

The PW or City cranes are maintained by the Port of Wilmington.
PW holds itself out as providing qualified crane operators. PW has senior
crane operators and utility crane operators. To qualify as a utility operator,
a person must have completed a minimum of 60 working days of training.
Such a working day is eight hours.

A stevedoring company does not have the right to choose which of
the Port employed crane operators will operate a crane for the stevedore
on a particular day.

PW is responsible for the hiring, firing, training, assigning, and discipline
of the Port’s crane operators. A stevedore, such as WS, does not have
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the right to fire or discipline a City crane operator. The stevedore may
request a change of operators.

The Port of Wilmington pays its crane operators, and in turn is reimbursed
by a stevedoring company through the fees paid by the stevedore for
the rental of the City’s cranes along with their operators. WS is billed
on an hourly basis, and charges include labor, equipment (crane) and over-
head.

The complainant has used the Port’s cranes since the complainant first
began operations at the Port in 1978. About 75-80 percent of all Port
crane rentals are made to the complainant. In other words, about 70-
80 percent of the man hours that Port crane operators spend operating
cranes are spent working on behalf of the complainant in furtherance of
the complainant’s business.

The Port of Wilmington is not, itself, in the business of loading and
unloading cargo from ships which dock at its facilities.

Five stevedoring companies currently are working at the Port of Wil-
mington, but only two regularly do business there. One of these is WS.

The president of Wilmington Stevedores knows most of the Port’s crane
operators by name, and he knows them all by sight. There are about
10 or 11 Port crane operators. At times some crane operators are more
efficient than others, with their productivity measured by time elapsed and
tons loaded or unloaded. When WS has been dissatisfied with the perform-
ance of a city crane operator, generally in the past this dissatisfaction
was because of the rate of productivity.

A stevedore’s crew could vary in size from 15 people, to as much
as 45 on a break-bulk vessel, or as much as 110 on a general cargo
ship.

For stevedoring general cargo, a typical longshore crew would be 19
men. Twelve men would work in the hold of the ship, three would be
deckmen who would give signals and operate the ship’s winch or the
ship’s crane, and four men would be on the dock landing the cargo.
In the case of export cargo, the latter four men would hook up the cargo.

In addition to the above stevedoring crew of 19 men, there is a checker
with each gang. He tallies the cargo, both off, or on, the ship. If necessary,
there is also a sorter, who sorts the cargo by the various bills of lading.
Also there is a hatch foreman in charge of the longshore gang unit or
crew. All of these men are employees of the stevedore, such as Wilmington
Stevedores.

In addition, to the above 19 or so employees, there are two crane opera-
tors employed by Port or City of Wilmington. No other Port or City
personnel are used in the stevedoring operation.

The training period for Wilmington Stevedore’s crane operators is about
14 working days. These WS crane operators were frained by Port of Wil-
mington crane operators. This training was conducted on an idle container-
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ship. WS considers that certain PW crane operators are better qualified
than others to train new crane operators.

When not using PW container cranes, Wilmington Stevedores has from
time to time rented iand-based cranes, including crane operators, from inde-
pendent crane owners, such as Active Crane Rentals, Inc,, Robert Haw-
thome, Inc., and the Marvin Group, Inc., all located in Wilmington, Del.,
or Philadelphia, Pa. Wilmington Stevedores also has rented a ‘‘floating
rig’’ from the M.J. Rudolph Corporation to discharge salt from a ship.
The mailing address of Rudolph is Staten Island, New York. The floating
rig had to be towed to and from Wilmington.

The president of Wilmington Stevedores stated that the ‘‘Rental Agree-
ment’’ form provided by Active Crane Rentals, Inc,, and the ‘‘Equipment
Ticket-Rental Agreement’’ form provided by Robert Hawthorne, Inc., are
nothing other than acknowledgements of the number of hours worked and
time of rental of the cranes and their crews. These ‘‘rental agreements’’
and “‘Equipment Ticket-Rental Agreements'' are signed only by one party,
that is, the president of Wilmington Stevedores, and he states that he
did not read, and considers that he is not bound by, the fine print on
these rental forms.

The Active Crane Rentals form above states in the fine print, in part,
that the Active Crane Rentals (lessor) agrees to supply the crane and
necessary personnel under the direct and sole supervision of the lessee,
and that lessee agrees to hold lessor harmless for loss, damage and expense
resulting from the operation of the crane, either bodily injury or property
damage, and agrees to defend lessor from all suits, etc,

The Hawthorne form provides similarly for indemnification of lessor,
including that lessor's employees are under lessee’s exclusive jurisdiction,
supervision and control, etc.

The costs of rental of cranes with their operators, as between the rental
of City cranes, and cranes from independent companies are substantially
the same, but no transportation costs are involved in the rental of City
cranes, while some transportation costs, for transporting the cranes to and
from the Port of Wilmington, are involved, or may be involved, in the
rentals from independents.

The President of WS has found from his experience that outside (pri-
vately-owned) cranes are of equal efficiency to the cranes of the Port.
At times, the outside cranes are more efficient-than the Port's cranes,
inasmuch as in the opinion of the President of WS, the privately owned
and operated cranes do not break down as much.

In the typical case of loading or unloading of a ship at the Port of
Wilmington, the deckmen (of the stevedore’s crew) are responsible for
giving operating signals to the City’s crane operators. The deckmen are
necessary because the crane operators often are-unable to see into the
holds of the ships in which they are working. The crane operators, at
least at times, are totally reliant on the instructions of the deokmen. Even
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in some instances where a crane operator may be able to see the cargo,
his vantage point is not as good as that of the deckman, and the crane
operator must still rely on the deckman’s instructions,

The crane operator relies on, and obeys, the hand signal or other signal,
given to him by the deckman. In the ordinary operation, the crane operator
becomes part of the total stevedore procedure, usually functioning under
the direction and contrel of the stevedore.

Before cargo operations begin on any ship, it is the common practice
for the stevedore’s president or other person in charge, to meet with his
foremen, that is, with his ship superintendent, hatch foreman, and ship
foreman, to discuss the upcoming stevedoring operation. The foremen are
instructed on how to conduct the cargo operation. Neither the crane opera-
tors, nor any other PW-City employee, is consulted on how to conduct
the loading or unloading operation.

The crane operators at the Port of Wilmington assist the stevedore in
loading or unloading a ship in the manner decided by the stevedore. The
stevedores provide the rigging which is used in the bundling of the cargo
and hooking it onto the crane. Whether a City crane is supplied with
a bucket or a hook, either of these is provided by the City.

When a ship is being loaded or unloaded at the PW by Wilmington
Stevedores, no one other than the employees of Wilmington Stevedores
gives any directions to the City’s crane operators.

The President of Wilmington Stevedores states that there have been occa-
sions when a City crane operator has refused to follow the signals of
the deckman employed by WS. The one example given is that a deckman
may direct the Port crane operator to put a bucket in a certain place,
but the crane operator will not do what he is directed. Specific examples
or occasions were not supplied.

The deckman’s hand, or other, signals instruct the crane operator as
to the disposition of the cargo, such as move it up or down, left or
right, or when to close the bucket and when the bucket or hook is in
position. The crane operator decides which lever in the crane’s cab he
will use to accomplish the instructions of the deckman. The Port of Wil-
mington’s crane supervisor does not give the Port’s crane operators instruc-
tions as to specific cargoes being loaded or unloaded. In other words,
the PW supervisor does not interfere with the stevedore’s operation.

The Port of Wilmington periodically issues tariffs which set out the
terms under which the Port does business with Port users. The Port lists,
among other things, the rates charged by the Port for its services, and
certain indemnity and exculpatory provisions. The Port first filed a tariff
with the Federal Maritime Commission in 1966. It contained indemnity
and exculpatory provisions substantially identical to the corresponding provi-
sions in the current Port tariff.

The Port has never offered a choice of crane rental rates in exchange
for the assumption or non-assumption by stevedores, such as Wilmington
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Stevedores, of the risks resulting from the enforecement of the indemnifica-
tion and exculpatory clauses in the Port’s tariff.

Wilmington Stevedores has not been permitted to- negotiate or bargain
with Port officials over the rates to be charged for the rental of the Port’s
cranes.

In fact the crane rental rates of the Port of .>W11mmgton Bre set so
as to recover its direct costs and overhead, and. also to be competitive
with rates of the competitors of the Port of Wilmington, such as the
rates of the Port of Camden, Port of Philadelphia, and Port of Baltimore.

Wharfage, dockage, and crane rental rates for-the_Ports of Wilmington,
Camden, Philadelphia, and Baltimore are competitive.

The existence of the tariff exculpatory clause-is not a specific factor
considered by the PW in setting tariff rates. However, to the extent that
potential losses would be considered as overhead, and to the extent that
the PW’s liability for a particular loss might be limited by the existence
of the exculpatory clause, the exculpatory -clause may then have an effect
on tariff rates of the PW,

Crane rental sales as of August 31, 1984, at Wilmington were:

Gantry Crane: $165 or $185 per hour.
Container Crane: $425 per hour, $325 per hour with hook, $325
per hour with bucket,

Crane rental rates at Camden were:

Gantry Crane: $161 per hour,
Container Crane: $432 per hour.

Crane rental rates at Baltimore were;

Gantry Crane: $120 per hour.
Container Crane: $475 per hour.

Crane rental rates at Philadelphia as of August 31, 1984, were included
in the stevedoring rate.

The ‘‘indemnity”’ and ‘‘exculpatory'’ tariff provisions in issue herein
are: -

Section II, Paragraph 14: Responsibility for Equipment and Labor

Neither the Port nor the City shall be liable for any damages
resulting -from the use of equipment leased. or from activities
or omissions of any operator and/or other labor _furnished by
the Terminal on a time basis. All parties who lease any such
equipment and/or use such an operator and/or other  labor shall
indemnify the Terminal and the City against, and shall save them
harmless from, any and ‘all liability for loss; damage, expense,
and cost resulting from the use of such equipment while so feased
and/or from any act or omission on the part of such operator
and/or other employee so furnished by the Terminal.
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Section II, Paragraph 17: Non-Liability

Neither the Port nor the City shall be liable for loss or damage
to any merchandise in or upon, or moving or being moved over,
in, through, or under any wharf or other structure or property
owned, controlled, or operated by the Port, resulting from any
cause whatsoever.

GENERAL DISCUSSION

The Port’s tariff in its so-called indemnity provision, Paragraph 14, pro-
vides in part that neither the Port nor the City shall be liable for any
damages resulting from the use of equipment leased or from activities
or omissions of any operator and/or other labor furnished by the Terminal
on a time basis. (Emphasis supplied.)

It is a well established principle that persons, such as the respondent
Port, cannot by tariff provision relieve themselves of liability for their
own negligence.

The question follows whether the Port’s tariff provision above would
relieve the Port from its own negligence. The Port interprets tariff Paragraph
14 as providing that the Port shail be held harmless from any liability
arising out of the operation of its cranes. Complainant and Hearing Counsel
disagree.

The respondent Port states that the fairness of its tariff provision can
be judged only under the circumstances under which the Port cranes are
leased.

Respondent insists that Paragraph 14 does not relieve the Port of responsi-
bility for its own negligence during operation of the cranes, because any
stevedore who leases a crane assumes full control over the crane and
its operator during the operation of the crane, under the borrowed servant
doctrine. The complainant and Hearing Counsel dispute the contention that
the stevedore who leases a crane assumes full control over the crane and
its operator.

The Port’s cranes are rented by the hour, with the rental including
both the cranes, and their operators when the stevedore does not provide
operators. As seen, the stevedore provides the operators only for the con-
tainer crane.

Depending upon the factual situations, certain Port tariff provisions, pur-
porting to make the user of cranes liable for damages, have been found
lawful and unlawful.

In Docket No. 74-15, West Gulf Maritime Association v. Port of Houston
Authority, 22 FM.C. 420 (1980), the Commission found that tariff items
involving the liability of users for the negligence of crane operators were
reasonable. The Commission added at page 422 that monopolistic conditions
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which were present in the towing industry at the time of Bisso? and
were crucial to the Court’s decision, are not present with respect to the
instant crane rental operations, and that Port users can and do obtain crane
services other than from the ports.

In the West Gulf case, above, at page 441, the facts were, *‘Generally,
the tariffs provide: that cranes rented from the ports will include a crane
operator paid by the port although the port will charge the user for the
operator’s services; that, in engaging the operator and paying for his serv-
ices, the port acts as the agent for the user, that, when using the port’s
crane, the operator will be under the direction and control of the user,
that the operator is considered the servant of the user; that the port makes
no warranties regarding the competency of the operator and the user must
satisfy himself in this respect; and, that if the crane is negligently operated
under the control and direction of the user, the user assumes full responsi-
bility for the negligent operation, including the operator’s negligence.”

By contrast, in Docket No. 77-56, West Gulf Maritime Association v.
The City of Galveston, 22 FM.C. 101 (1979), the Commission found that
an indemnification requirement in a terminal tariff which would relieve
a port from lisbility for its own negligence is an unreasonable practice
violative of section 17 of the Act,

In the case decided in 1979, next above, tariff item 98.1 provided in
effect briefly, ‘‘Indemnity,’* each user shall indemnify and save harmless
the City of Galveston from all claims, etc., occurring in connection with
the use of any of the facilities of the Port of Galveston caused in whole
or in part by any such user.

The Port pointed out that indemnification was required only where the
user was at least partially responsible for damage, and not where the
Port was solely responsible. It was contended by WGMA and Hearing
Counsel that the tariff item would require indemnification even when the
Port was primarily negligent in an accident and the user only slightly
at fault. The Commission at page 103 stated that it is well established
that exculpatory clauses are invalid as a matter of law in common carrier
and public utility relationships.

In the present proceeding paragraph 14 is far different from the tariff
provisions in the first-cited 1980 West Guif case, above, wherein among
other things, it was provided that the cranes and their operators would
be under the direction and control of the users. Nothing is said in the
present case, paragraph 14, about direction and control of the cranes and
operators.

Returning to the wording of Paragraph 14 in the case now at issue,
the tariff provides that neither the Port nor the City would be liable for
any damages, regardless of who caused or was responsible for the damages.

2 Bisso v, Inland Waterways Corp., 349 U.S. 85 (1955).
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While the Port of Wilmington assumes, or contends, that the tariff in
referring to cranes or equipment leased on a time (hourly) basis means
that the stevedore renting the crane has full control over the crane and
its operator, the tariff in paragraph 14 does not so clearly state that the
user has full control. Therefore, tariff paragraph 14 is unjust, unreasonable
and uniawful in violation of section 17 of the Act insofar as it would
relieve the Port or City for its own negligence.

Of course, another well established principle is that where a tariff is
vague or uncertain, it must be construed against the maker of the tariff,
in the present case against the PW,

The second part of tariff item paragraph 14, provides that all parties
who lease equipment (cranes) and operators or other labor shall indemnify
the City from any and all liability for loss, etc., while so leased and
from any act or omission of the operator or other employee furnished
by City.

Again, the provision next above would relieve the Port and City from
its own negligence, and is therefore unlawful in violation of section 17
of the Act.

The so-called exculpatory tariff provision, paragraph 17, states that neither
the Port nor the City shall be liable for loss or damage to merchandise
in or upon, moving over, in, through, or under any structure or property
owned, controlled, or operated by the Port, resulting from any cause whatso-
ever. Again, for the reasons above, this provision is unlawful insofar as
it would relieve the Port or City from its own negligence.

Turning away from the tariff items, and turning to the matter of who
actually controlled and directed the crane operators as an issue, there is
the question of whether the actual practices at the Port of Wilmington
constituted a ‘‘borrowed servant situation.”’

As seen above, once it has been concluded that the tariff provisions
in issue are on their face unreascnable, it is unnecessary to go behind
the terms of the tariff to determine their lawfulness. Nevertheless, since
the parties have litigated the facts and law as to the borrowed servant
issue, and as to other issues, some discussion relative to these other issues
is deemed appropriate.

As the complainant points out, there is no quid pro quo to Wilmington
Stevedores and to any other users of the Port’s cranes and operators,
for such users’ assumption of the risk of loss or damage which may
result from the negligence of the Port or its employees in the operation
of the Port’s cranes. For instance, there was no showing that the Port
was not required to have certain liability insurance because the liability
was clearly that of the Port’s users.

Concerning one borrowed servant matter, the crane operators in issue
here (not container crane operators), were paid, hired, and fired by the
Port. They were trained by the Port, assigned to their particular jobs by
the Port, and disciplined by the Port. On the other hand, these crane
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operators depended upon and generally obeyed the signals given by employ-
ees of the stevedore in unloading or loading a ship.

It is concluded that in any one particular situation, the Port’s crane
operator may be acting for a time under the complete direction and control
of a stevedore at the Port of Wilmington. But, the appropriate test in
establishing who has control over the crane operators is not who actually
exercised such control at the time, but who had the ultimate authority
to exercise comtrol over the crane operators. Again, we have to tm to
the tariff's provisions. They do not state that the crane operators would
be under the exclusive control and direction of the stevedore, Therefore,
it follows that on any particular occasion, the Port Supervisor or other
Port official would have the power to halt the actions of a crane operator
employed by the Port, or otherwise to direct such crane operator's actions.
And, it does not matter whether or not the Port’s officials exercised such
prerogatives, as long as they retained them. If the Port could not control
its crane operators on any and all occasions, and if such crane operators
were deemed to be under the exclusive control of a stevedore, then the
Port's tariff should have so provided, but it did not.

ULTIMATE CONCLUSIONS AND FINDINGS

It is ultimately concluded and found that the Port of Wilmington's tariff
provisions here in issue, paragraph 14 and paragraph 17, are unjust and
unreasonable regulations, per se, relative to the receiving, handling and
delivering of property in violation of section 17 of the Shipping Act,
1916, as amended, insofar as such tariff provisions are meant to relieve
the Port of Wilmington for its own negligence,

No finding is here made, or is intended to be made, as to what party
or parties were negligent in connection with the accident which occurred
on or about September 27, 1982, involving the motor vessel NORNED
THOR.

(S) CHARLES E, MORGAN
Administrative Law Judge
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DOCKET NO. 85-9
BROES TRUCKING CO., INC.

V.

HOLT CARGO SYSTEMS, INC.

NOTICE

August 9, 1985

Notice is given that no appeal has been taken to the July 2, 1985,
dismissal of the complaint in this proceeding and the time within which
the Commission could determine to review has expired. No such determina-
tion has been made and accordingly, the dismissal has become administra-
tively final.

(S) BRUCE A. DOMBROWSKI
Acting Secretary
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DOCKET NO. 85-9
BROES TRUCKING COMPANY, INC.

V.

HOLT CARGO SYSTEMS, INC.
DISMISSAL OF COMPLAINT

Finalized August 9, 1985

By motion received June 10, 1985, the complainant and the respondent
move for an order dismissing the complaint and discontinuing further pro-
ceedings herein, based upon an attached stipulation and settlement agreement
dated June 3, 1985.

The stipulation and settlement agreement of the two parties herein, pro-
vides that the respondent make no further assessment of demurrage charges
against the complainant with respect to any marine terminal facilities oper-
ated by respondent, provided however that if the respondent publishes indi-
vidually or jointly a lawful tariff provision specifically allowing the assess-
ment of demurrage charges against motor carriers, then such demurrage
charges may be assessed. If such a tariff provision is filed with the Federal
Maritime Commission, the respondent agrees to give 30 days prior written
notice of said filing to the complainant. Respondent waives and rescinds
all prior assessments of demurrage charges against the complainant and
agrees not to attempt to collect such charges from complainant, by excluding
complainant from respondent’s terminal facilities or otherwise.

The complainant agrees not to prosecute further its complaint, and agrees
to its dismissal.

In accordance with the general policy to approve settlements which are
fair and equitable, and not contrary to the public interest, the settlement
entered into by the parties is appeared, and the subject complaint is dis-
missed. The proceeding is discontinued.

(S) CHARLES E. MORGAN
Administrative Law Judge
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DOCKET NO. 85-8
IN THE MATTER OF THE INDEPENDENT ACTION PROVISIONS
OF THE ATLANTIC AND GULF/WEST COAST OF SOUTH
AMERICA CONFERENCE AGREEMENT

ORDER GRANTING PETITION FOR DECLARATORY ORDER

August 12, 1985

This proceeding was initiated following the filing of a Petition for Declar-
atory Order (Petition) by the Atlantic and GulffWest Coast of South America
Conference (Conference or Petitioner).! The Petitioner seeks a determination
by the Commission that the Conference agreement lawfully precludes a
member from taking independent action with respect to freight brokerage
or freight forwarder compensation. Notice of the filing of the Petition
was published in the Federal Register (50 Fed. Reg. 11246, March 20,
1985). Replies in support of the Petition were filed by the U.S.-European
Carrier Associations (USECA)2 and by the *‘8900"" Lines and the U.S.
Atlantic Gulf/Australia-New Zealand Conference ‘8900’ Lines et al.). Re-
plies in opposition to the Petition were filed by the National Customs
Brokers and Forwarders Association of America, Inc. (NCBFAA), the San
Francisco Customs Brokers & Freight Forwarders Asscciation (SFCBFFA),
and J.E. Lowden & Company (Lowden).

POSITIONS OF THE PARTIES

A. The Petition and Replies in Support

The Petition states that the Conference, relying on the advice of counsel,
has concluded that a member does not have a right of independent action
under the Conference agreement with respect to freight forwarder compensa-
tion.3 Nevertheless, two Conference members have taken independent action
regarding freight forwarder compensation and the Conference has published

1 Lykes Bros. Steamship Co., Inc., a member of the Conference, did not join in the Petition.

2USECA is made up of North Europe-U.5. Gulf Freight Association (NEGFA), Gulf-European Freight As-
sociation {(GEFA), North Europe-U.S. Atlantic Conference (NEAC), U.8. Atlantic-Month Europe Conference
(ANEC), and Pan-Atlantic Carrier Trade Agreement (PACT). Lykes Bros. Steamship Co., Inc, a member
of NEGFA, GEFA, and PACT, did not participate in the USECA reply.

3The Petition seeks a declaratory order that the Conference agreement lawfully precludes independent ac-
tion on both forwarder compensation and freight brokerage. The Petition notes that: “*Often the terms ‘broker-
age’ and ‘freight forwarder compensation' are used interchangeably to describe the money paid by a carrier
for securing cargo for a vessel.” The Petition advances basically the same arguments with respect to both
freight brokerage and forwarder compensation. The distinction between these types of payments is discussed
below at pp. 13-15,
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these actions in the Conference tariff. The Conference seeks a declaratory
order to terminate this controversy among its members and to remove
uncertainty with respect to future courses of conduct.

The Petition argues that neither freight forwarder compensation nor freight
brokerage is a ‘‘rate or service item'' within the meaning of the Shipping
Act of 1984 (46 U.S.C. app. §§1701-1720) (the Act or the 1984 Act).4
The Petition points out that the Commission has distinguished freight broker-
age and forwarder compensation from rate making by requiring separate
and distinct conference authority to collectively establish freight brokerage
and forwarder compensation. The Petition maintains that, although forwarder
compensation or freight brokerage may be an element in the rate making
process, neither is in itseif a ‘‘rate.’’ Moreover, the Petition contends that
neither forwarder compensation nor freight brokerage is a ‘‘service item"’
within the meaning of the Act because such payments are made by a
carrier to an independent contractor, i.e. the forwarder or broker. The Peti-
tion maintaing that the term ‘‘service item’’ is intended to apply only
to a service provided by a carrier to a shipper or consignee. The Petition
argues further that the specific reference to *‘rate or service item’’ in
section 5(b)(8) qualifies the right of independent action and reflects g
Congressional intent to exclude other items which may be required in
tariffs. The mere fact that the level of forwarder compensation must be
filed in a tariff allegedly does not make such payments subject to the
mandatory independent action requirement, if they are not otherwise a ‘‘rate
or service item’’ within the meaning of section 5(b)(8). The Petition notes
that the legislative history indicates that the purpose of section 5(b)(8)
was to strike a balance between the interests of conferences and shippers,
not between conferences and freight forwarders. Finally, the Petition argues
that, because the Act provides for forwarder compensation only in the
export commerce of the United States, ‘. . , an anomalous situation would
be created if conferences weré mandated to provide for independent action
in the U.S. export trades but would be free to operate otherwise in the
U.S. import trade."

The ‘“8900" Lines et al. support the position of the Petitioner. They
argue that the term ‘“‘rate or service item'’ is intended to refer to the
rates or services offered by carriers to shippers, It is stated that the use
of the term ‘‘rate’’ throughout the 1984 Act refers to costs charged by
a common carrier to a shipper. Similarly, references to ‘‘service’’ in the
1984 Act are allegedly intended to mean service offered by a common
carrier to a shipper, thereby excluding forwarder compensation. The ‘8900
Lines et al. contend that the independent action provision was initiated

4Bection 5(0)8) of the Act (46 U.S.C. app. §1704(bX8)) states, In relevant part, that each conference
agreement must:
“‘provide that any member of the conference mey taks independent action on any rate or service
item required to be filed in a tariff under section 8(a) of this Act upon not more than 10 calendar
days' notice to the conference , . . .’
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and sponsored by shippers in the legislative process and was intended
to benefit shippers, not forwarders and brokers.5 Finaily, the ¢‘8900’" Lines
et al. argue that granting the Petition would further the policy of the
1984 Act of minimizing government intervention by allowing each—con-
ference to decide whether its members should have a right of independent
action on forwarder compensation.

USECA adopts the arguments advanced in the Petition and adds further
elaborations and contentions of its own, Relying on references to the term
“‘rate’’ throughout the 1984 Act, USECA argues that forwarder compensa-
tion is not a “‘rate’” within the meaning of section 5(b)(8). USECA states
that the Act and its legislative history carefully distinguish a “‘rate’’ from
forwarder compensation. USECA argues further that the term ‘‘service
itern’ in section 5(b)(8) refers to the transporiation service performed by
a common carrier for a shipper and that the service provided by an ocean
freight forwarder to a common carrier is not included within the term.

In addition to arguing that forwarder compensation is not a *‘rate or
service item,”” USECA contends that brokerage, as distinguished from ocean
freight forwarder compensation, is not “‘required to be filed in a tariff
under section 8(a)”" of the Act.5 Furthermore, all matters relating to the
level of freight forwarder compensation, and the terms and conditions of
the payment thereof, in connection with U.S. foreign import commerce
are allegedly excluded from section 5(b)(8).

B. Replies In Opposition

NCBFAA contends that the Petition fails to meet the procedural require-
ments for consideration of a declaratory order because: (1) the Petition
fails to set forth a complete factual presentation; (2) the Petitioner is not
seeking to remove uncertainty as to its own conduct which will allow
it to act without peril; and (3) the Petition alleges viclations of the Shipping
Act.

NCBFAA takes the position that the mandatory right of independent
action applies to freight forwarder compensation.” NCBFAA argues that

5The ““8900'* Lines ¢f al. in their Reply use the phrase '‘forwarder compensation'’ to refer to both
*‘freight forwarder compensation”’ and *‘freight brokerage®'. The 8900 Lines ef al. state that: **. . . it is clear
that the (wo terms were considered imerchangable by the Congress when it passed the Act. In particular,
section 10(c)(5) of the Act, which literally refers to ‘compensation to an ocean freight forwarder’ was de-
scribed in the Conference Report as concerning the ‘brokerage’ paid to ocean freight forwarders, HR. Rep.
No. 600, 98th Cong., 2d Sess. 40 (1984).

SUSECA notes that the Commission’s regulations carefully distinguish between freight brokerage and
freight forwarder compensation, USECA points out that neither the level of freight brokerage nor the terms
and conditions applicable to the payment of freight brokerage are required to be filed in a tariff under section
8(a) of the Act. For this reason, USECA concludes that freight brokerage is completely outside the reach
of the independei action provision of section 5(b)}8) of the Act.

TNCBFAA's reply does not address the question of whether independent action applies to freight brokerage
as well. Lowden similarly argues only that independent action applies to freight forwarder compensation.
SFCBFFA, on the other hand, views independent action as applicable to both freight brokerage and freight
forwarder compensation,
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section 5(b)(8) cannot be construed to exclude forwarder compensation
as a ‘‘rate or service item'" because to do so would remove the ability
of a member line to compete with other conference members or with
independent lines by taking independent action on compensation to for-
warders.® NCBFAA argues that to interpret the term ‘‘service item’’ to
mean a service provided by a carrier to a shipper or consignee would,
in effect, amount to an amendment of the 1984 Act by an administrative
interpretation, Further, NCBFAA argues that granting the Petition would
expand conference antitrust immunity, a matter which NCBFAA states
should be left to Congress. Finally, NCBFAA .argues that the Petition
should be denied because the Conference and some of its member lines
have unlawfully effectuated an unfiled agreement.

Lowden argues that section 5(b)(8), providing for independent action
on any ‘‘rate or service item'' required to be filed in a tariff, and section
8(a)(1)(C),® requiring common carrier tariffs to. state the level of ocean
freight forwarder compensation, taken together, permit a member line to
take independent action on freight forwarder compensation,

DISCUSSION

A. Petition’s Compliance with Procedural Requirements

A threshold procedural question raised is whether the Petition meets
the technical requirements of Rule 68 (Declaratory Orders and Fee) of
the Commission’s Rules of Practice and Procedure (46 C.F.R. §502.68).
Rule 68(a)(2) states that a petition for declaratory order shall *“. . . include
a complete statement of the facts and grounds prompting the petition.
.. ."" NCBFAA argues that the Petition here fails to satisfy this requirement
because it does not name the two Conference members taking independent
action, does not state why they have taken independent action, and does
not specify the extent of the independent action.i0

The facts presented in the Petition are sufficient to meet the requirement
of Rule 68(a)(2). A petition for declaratory order must contain a sufficiently
complete statement of facts as are necessary to the resolution of the par-
ticular controversy. The absence of facts which are not relevant to the
resolution of the controversy does not render a petition defective, Here,

&In opposing the Petition, the San Francisco Customs Brokers & Freight Forwarders Association states:
*In allowing independent action on this matter competition will be offered and U.S. Exporters will
more easily be able to trade in the International Market Pace [sic].”’

# Section 8(a)(N(C) (46 U.S.C. app. § 1707(a))(C)) requires that tariffs shall:

“‘state the level of ocean freight forwarder compensation, If any, by a carrier or conference . , . .
10NCBFAA cites as support for its position a Commission order denylng an NCBFAA petition for declara-
tory order, See Natfonal Customs Brokers and Forwarders Association—FPetition For Declaratory Order And
Other Religf, Order Denying Petition, 21 S.R.R. 208 (November 6, 1981) {*“Order Denying Petition'"). The
NCBFAA petition, however, had sought a determination that certain unnamed conferences had unlawfully
prohibited the payment of brokerage on bunker and currency surchatges and hed otherwise violated the Ship-
ping Act, 1916, The NCBFAA petition had also sought a cease and-desist order and had requested the Com-
mission to jnstitute civil penalty proceedings. Accordingly, the Commission held that the requirements of Rule
68 had not been met. The NCBFAA petition i3 clearly distinguishable from the Petition now before the Com-
mission.
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the identity of the Conference members taking independent action, their
reasons for, and the extent of, such actions are not relevant to the issue
presented in the Petition. That issue is primarily a question of law which
depends upon the construction of section 5(b)(8) of the Act for its resolution.
The facts which NCBFAA states are missing are simply not necessary
to a determination of that issue.

Rule 68(b) states that declaratory order procedures **. . . shall be invoked
solely for the purpose of obtaining declaratory rulings which will allow
persons to Act without peril upon their own view.” NCBFAA argues
that the Petition does not meet this requirement because it is the two
member lines taking independent action and not the Conference that are
allegedly acting at their peril. According to NCBFAA, the Petitioner (i.e.
the Conference) does not allege that it is acting at its own peril and
therefore is not a proper petitioner.

NCBFAA’s position is without merit. The Petition states that it seeks
a declaratory order ‘‘. . . to terminate a controversy among its members
and to remove uncertainty with respect to future courses of conduct,”
It is clear from the facts of the Petition that a controversy does exist
among the members. If the Conference’s interpretation of the 1984 Act
is incorrect, then it would be acting contrary to the Act by prohibiting
members from taking independent action on forwarder compensation. On
the other hand, if the position of the two member lines is incorrect, then
those members taking independent action would be acting contrary to the
Act and in violation of their agreement. Clarification of this controversy
will allow both the Conference and its members to act without peril. The
Petition therefore meets the requirement of Rule 68(b) on this point.

Finally, with regard to the question of alleged statutory violations, Rule
68(b) states further that:

“Controversies involving an allegation of violation by another
person of statutes administered by the Commission, for which
coercive rulings such as payment of reparation or cease and desist
orders are sought, are not proper subjects of petitions under this
section.”

NCBFAA argues that the Petition runs afoul of this requirement by alleging
a violation of the 1984 Act. The asserted violation is the fact that two
members of the Conference have taken independent action on forwarder
compensation.

NCBFAA’s argument misconstrues this requirement of Rule 68(b). Rule
68(b) declares that controversies which allege a violation of Commission
administered statutes and which seek a coercive ruling are not a proper
subject of a petition for declaratory order. Most, if not all, petitions for
declaratory order, by their very nature concem potential violations of law.
In fact, as noted above, a potential legal peril must be demonstrated before
the Commission will, under its Rules, even entertain a petition for declara-
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tory order. Only those petitions which, in addition, seek coercive rulings
are improper,

The Petition in this proceeding sets forth the controversy between the
Conference and the two member taking independent action. Inasmuch as
both sides in this- controversy cannot simultaneously be correct, one of
these positions may be determined to be inconsistent with the Act. But
such a circumstance is inherent in a request for a.declaratory ruling. Other-
wise, the Conference would not be acting with peril. The critical point
is that this Petition does not seek a coercive ruling such as the payment
of reparation or a cease and desist order. The Pétition, therefore, complies
with this requirement of Rule 68(b).

Accordingly, the Commission concludes that the Petition is not proce-
durally deficient as alleged by NCBFAA and otherwise meets the require-
ments of Rule 68 governing declaratory orders. The Petition, therefore,
may appropriately be considered on its merits.

B. Independent Action and Forwarder Compensation
The Petition asks that the Commission issue declaratory ruling that:

“The basic agreement of the Atlantic and Gulf/'West Coast of
South America Conference, FMC Agr. No. 202-002744, as amend-
ed, precludes a member from taking independent action with re-
spect to either freight brokerage or freight forwarder compensa-
tion."*

At the time of the filing of the Petition, the independent action provision
in the Conference agreement was that which had been adopted by the
Conference pursvant. to the Commission's amended interim agreements’
rule.!! The language of the Conference's original independent action provi-
sion essentially restated the language of section 5(b)(8) of the Act, Subse-
quent to the filing of the Petition, the Conference filed an améndment
to the Conference agreement, which among other things, substituted a new
independent action article for that which had been previously adopted.!2

1i0n June 12, 1984 the Commission issued an amendment to the interim agreements’ rule implementing
the 1984 Act wiich, among ofher things, required conferences to adopt 8 mandatory prevision providlng for
Independent action. See Rules Governing Agreements By Ocean Commeon Cayriers and Other Persons Subject
To The Shipping Act of 1984, 46 C.F.R. §572.801(e)(1) (49 Fed. Rag. 24697, June 14, 1984). This manda-
tory provision provided, in relevent part, that:

*'(¢) Independent Action, (1) Any party to this agreement may take Independent action on any rate
ar service item required to be filed In a tariff pursuant to section.8(a) of the Shipping Act of 1984
(46 U.8,C. app. 1707(a)} upon [10 or such lesser perlod as the conférence may elect] calendar days’
notice to the conference.’’

BThe amendment to the Conference agreement wes filed pursuant to the Commission's final rule gov-
erning agreemonta lssusd on Novembor 15, 1984, The final rule provlded that conferences could develop their
own independent action provisions in accordance with Commission regulations. See Rules Govemning Agree-
ments By Ocean Common Carriers ‘And Other Persans Subject To The Shipping Act of 1984, 46 C.FR.
B8 572.103(f), 572.502(a)(4) (49 Fed. Reg. 45320, November 15, i984), Petitioner’s amendment to its agree-
ment was. filed on February 11, 1985 and became offective on March 28, 1985, The text of Petitlonet’s cur-
rently effctive independent action anticle, as relevant to this Petition, states:
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Although the Petition seeks a ruling only with regard to the independent
action article in its amended agreement, the fundamental issue raised by
the Petition concerns the proper construction of section 5(b)(8) of the
Act. The issue raised, therefore, is one of general concern to all conference
agreements.

In addressing the Petition on its merits, it is necessary at the outset
to distinguish between freight forwarder compensation and freight brokerage.
The Shipping Act of 1984 defines ‘‘an ocean freight forwarder’” as a
person in the United States that:

“(A) dispatches shipments from the United States via common
carriers and books or otherwise arranges space for those shipments
on behalf of shippers; and
(B) processes the documentation or performs related activities inci-
dent to those shipments.”’

46 U.S.C. app. §1702(19). Although the Act does not define *‘freight
forwarder compensation,’”” the Commission’s regulations indicate that such
compensation means payment by a common carrier to a freight forwarder
who has:

“(1) Engaged, booked, secured, reserved, or contracted directly
with the carrier or its agent for space aboard a vessel or confirmed
the availability of that space; and

(2) Prepared and processed the ocean bill of lading, dock receipt,
or other similar document with respect to shipment.”

46 C.E.R. §§510.2(f), 510.23(c).

A freight broker, on the other hand, is distinct from an ocean freight
forwarder. The 1984 Act does not define a freight broker. However, the
Commission’s regulations define an “‘ocean freight broker’’ as:

“‘an entity which is engaged by a carrier to secure cargo for
such carrier and/or to sell or offer for sale ocean transportation
setvices and which holds itself out to the public as one who
negotiates between shipper or consignee and carrier for the pur-
chase, sale, conditions and terms of transportation.’’

46 C.FR. §510.2(m). The regulations further define the term ‘‘brokerage”’
as payment by common carrier to an ocean freight broker for the perform-
ance of services specified in section 510.2(m). The Act, together with
the Commission’s regulations, make clear that ‘‘ocean freight forwarder

*“ARTICLE 13: INDEPENDENT ACTION

() Each Member shall have the right to take independent action with respect to any rate or service
item authorized by this Conference and required to be published in any tariff of the Conference
under §8 of the Shipping Act of 1984. Any such Member may take independent action effective
not earlier than ten (10} calendar days following notification, in writing or by telex, to the Con-
ference Chairman specifying in detail that Member's action.”
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compensation”’ and ‘‘freight brokerage'’ are different kinds of payments
for different services.

Both the 1984 Act and the Commission's regulations require that tariffs
state the level of ocean freight forwarder compensation, if any, paid by
a camier or conference. 46 WU.S.C. app. §1707(a)(1XC) 46 C.FR,
§ 530.5(d)9). However, neither the Act nor the regulations contain any
requirement that freight brokerage be included in a tariff. Because freight
brokerage is not required to be filed in a tariff,!® the independent action
provision of section 5(b){8) does not apply.!4 Inasmuch as freight brokerage
is simply not addressed under the 1984 Act, there is nothing which would
preclude a conference from allowing or prohibiting independent action with
regard to the payment of freight brokerage,

The paramount issue raised by the Petition is whether freight forwarder
compensation is a ‘‘rate or service item’' within the meaning of section
5(b)(8) of the Act. We interpret the term ‘‘rate or service items’ as
a single concept which embraces two integrally related activities, namely
the rates established or the transportation services provided by a common
carrier to a shipper. Freight forwarder compensation, on the other hand,
is the payment of a fee by a carrier to an independent contractor for
forwarding services rendered by that independent contractor to the carrier.!5
Freight forwarder compensation, therefore, is not a ‘‘rate or service jtem”
within the meaning of the Act. This conclusion is supported by an analysis
of the language of the Act and its legislative history.

The 1984 Act does not define the term ‘“‘rate’’. The Act, however,
does define the term ‘‘through rate’ as **. . . the single amount charged
by a common carrier in connection with through transportation.”’ 46 U.S.C.
app. §1702(25). This definition of “‘through rate” supports the view that
a rate is the charge levied by an ocean common carrier for the fransportation
service which it provides to a shipper.

Other references to the term ‘‘rate’” in the 1984 Act further support
the conclusion that a rate is a charge to a shipper by a carrier for the
carrier’s services. For example, section 8(d) (46 U.S.C. app. §1707(d))

13 Section 8(a)(1) (46 U.S.C. app. § 1707(aX L)) states that:

*‘Except with regard to bulk cargo, forest products, recycled metal scrap, waste paper, and paper
wasle, each common carrier and conference shall file with the Commission, and keep open to public
inspection, tariffs showing all its rates, charges, classifications, rules, and practices between all
points or ports on its own route and on any through transportation route that lias been established.
However, common catriers shall not be required to state separately.or otherwise reveal in taciff fil-
ings the inland divisions of a through rate.

141t would appear that the reference in the Canference Report cited by the ‘8900 Lines er al. to *‘broker-
age’” paid to oceen freight forwarders is merely a casual use of the word and i5 not intended as a term
of art. See footnote 5.

15 Payment of forwarder compensation is analogous to the payment of fee by a carrier to a consclidator
for its services to the carrler. In Cancellaion—Consolidaiton Allowance Rule, 20 FM.C, 858, 865-866
(1978}, the Commission distinguished between such payments to consolidators and the rates charged to a
shipper as fallows: *'More accurately, these allowances represent a fee whose payment the carrlers have joint-
ly determined to be acceptable in retumn for a service performed by the consolidator. There is a critical dif-
ference between such a payment of compensation to the consolidator for service provided and a rate or charge
assessed shipper/consignee for the carriage of cargo.'’
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speaks of increases or decreases in rates as changes in the cost to the
shipper. Similarly, the reference to time-volume rates in section 8(b) (46
U.S.C. app. §1707(b)) refers to rates charged by a carrier to a shipper.
These and numerous other references to the term ‘‘rate” throughout the
1984 Act, taken in context, suggest that a rate is the price for which
a common carrier sells its transportation service to shipper.!é6 Forwarder
compensation, on the other hand, is the amount which a common carrier
pays to a forwarder for the forwarder’s services. The two activities are
clearly distinguishable.

In addition, section 8(a), the tariff filing provision, itself distinguishes
between a ‘‘rate’’ and ‘‘freight forwarder compensation.”’ Section 8(a)(1)
requires that each common carrier and conference shall file tariffs *
showing all its rates, charges, classifications, rules, and practices . .
A separate provision of section 8(a), namely section 8(a}(1)(C), requires
further that tariffs shall ‘. . . state the level of ocean freight forwarder
compensation, if any, by a carrier or conference . . . .”" If forwarder com-
pensation were a ‘‘rate’’ within the meaning of the Act, it would already
be covered by section 8(a)}1) and there would have been no need for
section 8(a)(1)(C) requiring that tariffs state the level of forwarder com-
pensation.

Nowhere in the 1984 Act or its legislative history is there any indication
that forwarder compensation is a “‘rate’’ within the meaning of the Act
generally or section 5(b)(8) in particular. On the other hand, the definition
of ‘“through rate’’, other references to the term ‘‘rate’’, and the separate
provisions for filing rates and stating levels of forwarder compensation,
all indicate that forwarder compensation is not a ‘‘rate’” within the meaning
of section 5(b)(8).

This interpretation of the 1984 Act and its legislative history is further
supported by the historical development of the requirement that levels of
forwarder compensation be stated in a tariff. Prior to the 1984 Act, there
was no statutory requirement that levels of forwarder compensation be
stated in a tariff. However, in 1966, pursuant 1o its authority under section
44(c)y of the Shipping Act, 1916 to prescribe rules governing freight for-
warders, the Commission issued regulations which, for the first time, re-
quired that levels of forwarder compensation be stated in a tariff. See
Docket No. 66-31, Part 510 Licensing of Independent Ocean Freight For-
warders (131 Fed. Reg. 13650, October 22, 1966) (the 1966 Amendment).
In issuing the 1966 Amendment, the Commission acknowledged that the
level of forwarder compensation may affect a carrier’s rates. The Commis-
sion did not, however, regard forwarder compensation as itself a rate because
it expressly stated that forwarder compensation would not be subject to
the 30-day notice period for any new or initial rate. Id. at 31 Fed. Reg.

*y

16 See e.g. the following references to the term “‘rate’” or ‘‘rates’”: ““cefiain rate” {section 3(21)); “‘rate
schedule™ (section 3(21)) “*volume rate’’ (section (2% and 26)) etc.
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13650-13651. Forwarder compensation was viewed as a- distinct form of
payment and, as such, not a “‘rate’’ subject to statutory- notice requirements.
The 1984 Act simply codifies the previous rule requirement that levels
of forwarder compensation be published in a tariff. The mere fact that
the level of forwarder compensation must be published in a tariff does
not make it a ‘‘rate’’ within the meaning of section 5(b)(8) of the Act.

Finally, it should be noted that past Commission decisions distinguish
between the general authority of a conference to fix rates and the specific
authority to collectively establish the level of forwarder compensation. The
Commission has held that the authority to fix the level of forwarder com-
pensation (or-freight brokerage) is not interstitial to a conference’s basic
ratemaking- authority and that a separate, express -statement of authority
to do so is required.’” This distinction in kinds of agreement authority
recognizes that forwarder compensation (as well as freight brokerage) is
not a rate within the meaning of the Act, .

The same reasoning as applies to the consideration of whether forwarder
compensation is a ‘‘rate item’’ leads to the conclusion that forwarder com-
pensation is not a ‘‘service item’’ within the meaning of section 5(b)(8).
Although the Act does not define the -term ‘‘service item,'’ it does define
the term **service contract’’ as:

““a contract between a shipper and an ocean carrier or conference
in which the shipper makes a commitment to provide a certain
minimum quantity of cargo over a fixed time period, and the
ocean common carrier commits to & certain rate or rate schedule
as well as a defined service level-—such -as, assured space; transit
time, port rotation, or similar service features; the contract may
also specify provisions in the event of nonperformance on the
part of either party.”’

46 US.C. app. §1702(21). The “service-features' referred to in this defini-
tion represent service commitments by a carrier to a shipper, These include
items such as assured space, transit time, and port retation. All of these
items are elements of the transportation service which a carrier provides
to a shipper. The definition of ‘‘service contract,’ therefore, supports: the
proposition that the reference to *‘service’’ in section 3(b)(8) is intended
to mean the transportation service provided by ‘a carrier to a shipper.i®

Additional support for the view that ‘*service item’’ referred to in section
5(b)(®) is intended to be to ‘‘service’’ provided by a carrier to a shipper
may be found in the origin and purpose of the independent action provision

17 Se¢ U.5. Pacific Coast/Australia, New Zealand, South Ssa [slands .Trade—Unapgroved Agreements, 13
F.M.C. 139, 143 (1969); Investigation, Practices, Bic. N. Atlantic Rangs Trade, 10 F.M.C, 95, 109 (1966);
Practicas and Agreements of Common Carriers, T F.M.C. 51, 57 (1962).

18 This view is also conslstent with the use of the term *‘service’’ in prior Commission decislons. For ex-
ample, Commission cases involving Independent action on intermodal rate have dstermined that a through
tate incorporating an indend movement by truck i a-distinct “‘service’ from a through rats which incor-
porates an inland movement by rail.
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of the 1984 Act.l® The mandatory independent action provision was one
of the features of the Act that originated in the shipper comiunity. More-
over, the legislative history indicates that independent action was intended
to balance the interests of carriers and shippers.2? The statutory requirement
for independent action was intended to function as a pro-competitive meas-
ure which would counterbalance the enhanced economic power of con-
ferences in their dealings with shippers.2! From this it appears that the
mandatory right of independent action was intended to apply only to carrier
service offerings to shippers.22 Moreover, there is nothing in the legislative
history of the 1984 Act which would support the proposition that ocean
freight forwarders were intended beneficiaries of the mandatory independent
action provision.

The fact that section 8(a)(1){C) requires that the level of forwarder com-
pensation be stated in a tariff, does not make forwarder compensation
a “*service item’’ to which the mandatory right of independent action ap-
plies, as argued by the opponents of the Petition. The apparent assumption
in that argument is that everything required to be filed in a tariff is
also required to be subject to independent action. As noted by Petitioner,
however, such a principle could lead to absurd resulis which were never
intended by Congress. More significantly, this argument does not directly
address the question of whether forwarder compensation is a *‘service item*’
within the meaning of section 5(b)(8).

The various other arguments advanced in opposition to the Petition do
not present any barrier to granting the requested ruling. Excluding forwarder
compensation from the ambit of section 5(b)(8) does not, as argued by
NCBFAA, amount to an amendment of the statute. Rather, it is a reasonable
interpretation of the meaning of section 5(b)(8) in light of the overall
purposes and objectives of the 1984 Act and its legislative history.

Nor is such an interpretation contrary to Congressional intent to promote
competition by enabling conference members to compete with non-con-
ference members with regard to forwarder compensation, as argued by
NCBFAA. Other than a general statement from the legislative history that
the Act is intended ‘‘to retain competitiveness’’, NCBFAA offers nothing
from the legislative history which would support the notion that Congress

19 Review of the origin and purpose of the independent action provisien also supports the proposition that
“forwarder compensation’ is not ‘‘rate item’’ under section S(b)(§).

0 Sg¢ 5. Rep. No, 98-3, 98th Cong., lst. Sess. 14 (1983): A compromise agreement was reached by
all U.S. flag carriers and major shipper representatives to seek clarifying modifications to several sections
of §. 1593, principally tegarding independent action, loyalty contracts, and service contracts.”

21 §pe HL.R. 98-600, 98th Cong., 2nd Sess. 34 (1984). Forwarders, on the other hand, were protected from
the collective exercise of economic power by section 10(c)5) of the Act (46 U.S.C. app. §1709(c)(5)} which
prokibits a conference or group of common cariers from denying forwarder compensation or limiting it to
less than 2 rasonable amount.

22 See the remarks of Rep. Fish, 130 Cong. Rec. H. 1293 daily ed. March 6, 1984):

*“Independent action is the tight of a conference carrier to charge a different rate, o7 institite 2
different service practice than that of the rest of the conference. This universal right of independent
action is a major step forward, protecting the options of individual carriers and shippers alike.””
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intended that conference members .should compete on forwarder compensa-
tion. In addition, the legislative history reflects a clear Congressional intent
to strengthen conferences by allowing conferences a greater degree of com-
mercial freedom.

Nor can the general principle that antitrust exemptions. are to be narrowly
construed be applied here, as suggested by NCBRAA, to defeat the Petition.
Finally, there is no evidence to support NCBFAA's allegation that the
Conference and some of its member lines have unlawfully effectuated an
unfiled agreement o attempt to block two member line from acting inde-
pendently on forwarder compensation,

CONCLUSION

We conclude, therefore, that neither brokerage nor freight forwarder com-
pensation, the terms and conditions for the payment thereof, or the services
provided in connection therewith, is a “‘rate or service item’’ within the
meaning of section 5(b)(8). The Act, therefore, doe not provide.for manda-
tory right of independent action with regard to forwarder compensation
or freight brokerage.?® Accordingly, the independent action provision in
Petitioner’s amended agreement is lawful under the Act,

THEREFCORE, IT IS ORDERED, That the Petition for Declaratory Order
of the Atlantic and Guif'West Coast of South America Conference Agree-
ment is grantéd as indicated in this Order.

By the Commission,
(5) BRUCE A, DOMBROWKI
Acting Secretary

2 Whether independent action would bo allowed on forwarder compensation would be a matter to be de-
cided by the individuel conference. A conference could preclude independemt action on forwerder compensa-
tion or it could voluntarily permit independent action on forwarder compensation, subject, of course, to an
appropriate flling of agreement authority under section 5 (46 U.S.C. app. § i704).
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DOCKET NO. 82-1
CALIFORNIA CARTAGE COMPANY, INC.

V.

PACIFIC MARITIME ASSOCIATION

DOCKET NO. 82-10
CONTAINERFREIGHT TERMINALS COMPANY, ET AL.

V.

PACIFIC MARITIME ASSOCIATION
ORDER OF DISMISSAL!

August 15, 1985

Complainants, California Cartage Co., Inc., er al2 (Cal Cartage), have
filed a Motion Addressed to the Commission for the Entry of Final Order
(Motion), to which Respondent, Pacific Maritime Association (PMA), and
Intervenor, International Longshoremen’s & Warehousemen's Union (ILNU),
have filed a Reply. The Motion seeks dismissal of the proceeding to allow
Cal Cartage to appeal the Commission’s prior determination that the Ship-
ping Act of 1984 (1984 Act) (46 U.S.C. app. §1701-1720) applies to
this case and precludes all but a limited reparation remedy to Complainants.

BACKGROUND

The complaints in these proceedings alleged that an assessment agreement
to fund ILWU members’ fringe benefits, Agreement No. LM-381 (Agreement
or LM-81), filed with the Commission by PMA on September 29, 19381,
violates the substantive standards of the Maritime Labor Agreements Act
(MLAA) (94 Stat. 1021), formesly codified in section 15, fifth paragraph,
of the Shipping Act, 1916 (1916 Act) (46 U.S.C. app. § 814). Administrative
Law Judge Joseph N. Ingolia (Presiding Officer) issued an Initial Decision
on October 26, 1982, which held that LM-81 was not an ‘‘assessment

1 To provide the parties with a single document inrended to operate both as a reviewable (inal order and
ultimate disposition herein, the Commission will incorporate the reasoning of irs May 23, 1985 Order Deny-
ing Motion (o Dismiss ard Remanding Proceeding and also set forth the authority relied upon for dismissal
of the proceeding. (27 FM.C. 871)

2Cal Cartage is the Complainant in Dacket No. 82-1. Complainarts in Docket No. 32-10 are
Conainerfreight Terminals Company and Hawaiian Pacific Freight Forwarding.
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agreement’’ as defined in the MLAA and dismissed the proceeding for
lack of jurisdiction. California Cartage Co., et al. v. Pacific Maritime
Assoc., 21 S.RR. 1333 (1982). Exceptions to the Initial Decision were
filed by all parties to the proceeding.

On exceptions, the Commission reversed the Presiding Officer’s finding
of lack of jurisdiction, holding that LM-81, in conjunction with a prior
agreement, met the jurisdictional requirments of the MLAA. However, the
Commission further found that Complainants lacked standing to file a com-
plaint under the MLAA because they paid no ssessments under the Agree-
ment and generally were not within the protected ‘‘zone of interests.”’3
The Commission accordingly dismissed the complaints. California Cartage
Co., et al. v. Pacific Maritime Assoc., 25 FM.C. 596 (1983).

On Petition for Review, the U.S. Court of Appeals for the 9th Circuit
reversed the Commission’s decision and remanded the case for further
proceedings. California Cartage Co. v, U.S., 721 F.2d 1199 (9th Cir. 1983),
cert. denied, 1055 S.Ct. 110 (1984). The Court held that Complainants
had standing to file a complaint under the ‘‘any person’’ standard of
section 22 of the 1916 Act,* and that this standing had not been abrogated
by the MLAA, The Court also found that Complainants could challenge
LM-81 under the ‘‘detriment to commerce’’ standard contained in the
MLAA.

Shortly after the Court's decision was issued, the 1984 Act was enacted.
That Act included several amendments to the MLAA provisions. As relevant
here, the 1984 Act deleted the ‘‘detriment to commerce’ standard applicable
to assessment agreements and made the MLAA remedies and regulatory
standards exclusive in MLAA complaint proceedings.* These developments
prompted PMA and ILWU to seek dismissal of the remanded proceeding.

The Commission denied the PMA/ILWU Motion to Dismiss on the basis
that although the 1984 Act prospectively extinguished Complainants’ stand-
ing and cause of action under the MLAA, it would not be applied retro-
actively so as to deprive them of an available remedy for unlawful injuries
sustained prior to the effective date of the 1984 Act. The proceeding

3 Complainants are off-dock container freight stations which do not wtilize ILWU labor for container han-
dling. As such, they are not subject to assessments under the Agreement. Similarly, they are not *‘shippers,
camiers or ports,” the entities specifically mentioned in section 15, fifth paragraph, of the 1916 Act. After
reviewing the 1916 Act and its legislative history, the Commission determined that Congress did not intend
that a negotiated labor agreement subject to the MLAA be challengable by persons in the position of com-
plainanes solely because of its competitive effects.

4 Section 22 (46 U.S.C. app. §821) provides in pentinent part:

“Any person may file with the [Federal Maritime Commission) a swom complaint setting forth
any violation of this Act. . . .

3 See, section 3(d) of the 1984 Act (46 4. S.C. app. §1T04d)) at footnote &, infra. In opposition to a
subsequent PMATL WU Petition for 8 Writ of Certiorari, the Solicitor General noted the changes in the law
and argued to the Supreme Court that “‘[blecause Congress has effectively overruled the court of appeals
prospectively, the questions presented here are unlikely to arise in the future . . . Memorandum for the
United States in Opposition at 4, frrernational Longshoremen's and Warehousemen's Urion et al. v. United
States of America, No. 83-1560 (U.5. 1983, October Term). The Petition for a Writ of Certiorari was denied.
1055 5.C1. 110.
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was remanded to the Presiding Officer under an expedited briefing and
decision schedule to determine whether a detriment to commerce has been
shown on the record and whether Cal Cartage is entitled to reparations.
Order Denying Motion to Dismiss and Remanding Proceeding, issued May
23, 1985 (May Order).

DISCUSSION

In its present Motion requesting issuance of a final order, Cal Cartage
points out that the Commission’s May Order essentially granted PMA/
ILWU’s Motion to Dismiss in all respects except for potential reparations
from the date of filing of Agreement No, LM-81 to June 18, 1984. Cal
Cartage notes that the Commission recognized only this limited remedy
under the 1916 Act with respect to injuries suffered by Cal Cartage as
a result of any detriment to commerce caused by LM-81; all other remedies
have purportedly been denied. Cal Cartage advises, however, that it has
already waived its right to reparations in this case and continues to do
so. It therefore now seeks to obtain a final dismissal of the proceeding
by the Commission with the expressed intention of appealing the Commis-
sion’s May Order addressing the effects of the 1984 Act on this case.

PMA/ILWU in their Reply basically agree that Cal Cartage has already
waived its rights to reparations in this proceeding and that the proceeding
should be terminated. However, PMA/ILWU contend that no remedies are
left available to Cal Cartage.

The Commission remains of the opinion that the 1984 Act and its legisla-
tive history mandate a finding in this proceeding that Complainants have
neither standing nor a cause of action to pursue in these proceedings
under the 1984 Act. The “*detriment to commerce™’ standard is not included
in section 5(d) of the 1984 Act® and the “‘any person’ standing provision
of section 11(a) of that Act? is not applicable to assessment agreement
cases. Accordingly, both the basis of standing and the substantive cause

5 Section 5(d) of the 1984 Act (46 U.S.C. app. §1704(d}) provides:
*(dy ASSESSMENT AGREEMENTS.—Assessment agreements shall be filed with the Commis-

sion and become effective on filing. The Commission shall thereafier, upon complaint filed within
2 years of the date of the agreemens, disapprove, cancel, or modify any such agreement, of charge
or assessment pursuant thereto, that it finds, after notice and hearing, to be unjustly discriminatory
or unfair as between carriers, shippers, or ports. The Commission shall issue its final decision in
any such proceeding within 1 year of the date of filing of the complaint, To the extent thar an
assessment or charge is found in the proceeding to be unjustly discriminatory or unfair as between
cariers, shippers, or ports, the Commission shall remedy the unjust discrimination or unfaimess for
the period of time between the filing of the complaint and the final decision by means of assessment
adjustments. These adjustments shall be implemented by prospective credits or debits to future as-
sessments or charges, except in the case of a complaint who has ceased activities subject lo the
assessment or charge, in which case reparation may be awarded. Excepr for this subsection and
section 7(a} of this Act, this Act, the Shipping Act, 1916, and the Intercoasial Shipping Act, 1933,
do not apply 1o assessment agreements." (emphasis added),

7 Section 11(a) of the 1984 Act (46 U.S.C. app. §1710(2)) provides:
*Any person may file with the Commission & swom complaint alleging a violation of this Act,
other than section 6(g), and may seek reparation for any injury caused to the complainant by that
violation."
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of action found available to Complainants by the Court of Appeals have
been removed by the 1984 Act. The timing of this change and the legislative
history of the 1984 Act8 indicate an intention to overrule the Court’s
decision at least as it operates prospectively.

The savings provisions of section 20(e)}(2)(A) of the 1984 Act,? have
previously been interpreted by the Commission as applying only to court
actions and not applying to pending administrative cases.!® To support
that interpretation, the Commission cited H.R. Rep. No. 53, Part 1, 98th
Cong., 1st Sess. 39 (1983). That portion of the legislative history contains
the following discussion of the savings provisions:

‘Subsection (e) contains two savings provisions. One provides
that service contracts entered into before the date of enactment
may remain in full force and effect and are given until 15 months
after enactment to comply with the requirements in this bill. This
should permit sufficient time to meet all transiticnal requirements.
The other savings provision is intended to preserve the rights
of parties to lawsuit that are filed before the date of enactment.
Since section 7(a)(7) of the bill makes the antitrust laws inappli-
cable to any agreement, modification, or cancellation that was
approved by the Federal Maritime Commission under present law,
there were some who thought this would adversely affect pending
lawsuits. The intent of this savings provision is 1o permit such
suits to continue to conclusion as if the legislation were never
enacted.”” {(emphasis added).

This discussion addressed section 19{(e) of H.R. 1878, the House version
of the 1984 Act. In the Conference Report on S. 47, the Senate accepted
the House version of the savings provisions, enacted as section 20(e) of
the 1984 Act, H.R. Rep. No. 600, supra, at 44.

There is additional support of the Commission’s interpretation of section
20(e) contained in its May 15, 1984 Notice. An earlier version of the
1984 Act, S. 1460, contained the following provision which was not carried
forward in any version of S. 47. That provision stated:

8 See, HR. Rep. No. 600, 98th Cong., 2d Sess. 30 (1984).

9 Section 2KeX(2)(A) (46 U.S.C. app. §1719(eH2)(A)) provides:
“/(2) This Act and the amendments made by it shall not affect any suit=—{A} filed before the date
of enactment of this Act * * ="
1°0n May 15, 1954 the Commission issued a Notice in the Federal Register advising that proceedings
pending at the time the 1984 Act went into effect would be decided under the 1984 Act and not under the
1916 Act. Application of Shipping Act of 1984 to Formal Proceedings Pending Before Federol Maritime
Commission, 49 Fed Reg. 21798 (1984) (May 15 Nolice). The May 15 Notice funther stated that ¢xceptions
10 this policy would be considered under the general rule established in Bradley v. Richmond School Board,
416 U.S. 696 (1984). Bradley stands for the proposition that cases are to be determined according to the
law as it exists at the time a final decision is issued unless ‘‘manifest injustice’” to a paty would result.
In announcing the above policy, the May 15 Notice stated:
“Section 20(e)(2) . . . which applies to swits with respect to claims arising out of conduct engaged
in prior to the Act, . . . has no application to cases pending before the Commission. H.R: Rep.
No. 53, 98th Cong., Ist Sess. 39 (1983).
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“Repeal of the laws set forth in subsection (a2) of this section
shall not affect any rights and duties that matured, penalties that
were incurred or proceedings that were commenced before the
date of enactment of this Act.”’

The use of the term ‘*‘suit’’ in the 1984 Act as opposed to the term
“proceeding’’ in S. 1460 supports the Commission’s interpretation of section
20(e). This is further buttressed by the fact that the 1984 Act refers to
complaints and investigations brought under section 11 as “*proceedings’
and not ‘‘suits.”’ See, Section 11 (d) and (e) of the 1984 Act (46 U.S.C.
app. 1710 (d) and (e)).

Finally, the term ‘‘suit’’ as it is commonly understood in legal usage
encompasses not all ‘‘proceedings’” but only court actions. Black’s Law
Dictionary defines “‘suit’’ as follows:

**A peneric term of comprehensive signification, referring to any
proceeding by one person or persons against another or others
in a court of justice in which the plaintiff pursues, in such court,
the remedy which the law affords him for the redress of an
injury or the enforcement of a right, whether at law or in equity.”
(emphasis added).

Biack's Law Dictionary 1286 (5th ed. 1979). The case cited by Black’s
in support of the definition, Koh! v. U.5, 91 US. 367, 375 (1875), cites
an earlier opinion by Chief Justice Marshall, Weston v. Charleston, 2 Pet.
443 (1829), wherein it was stated:

*‘[IIf a right is litigated in a court of justice, the proceeding
by which the decision of the court is sought is a suir.”’ (emphasis
added).

Weston v. Charleston, 2 Pet. at 464.

Therefore, the legislative history of the 1984 Act, the use of the term
in the statute and its commonly understood plain meaning, indicate that
the scope of the “‘suits’” preserved by section 20(e) is limited to court
actions.

Finally, it should be noted that acceptance of Cal Cartage’s interpretation
of section 20{e) could lead to absurd results, Unlike the 1916 Act, the
1984 Act contains no ‘‘detriment to commerce’’ standard for assessment
agreements, and the ‘‘any person'’ standing provision of section 11 was
made inapplicable to MLAA complaint cases. As a result, under the 1984
Act no assessment agreement can be challenged as detrimental to commerce
and no other MLAA complaint can be brought under the “‘any person’
standing provision. Therefore, if Cal Cartage’s interpretation is accepted
LM-81 would be the only assessment agreement subject to the old standard
and Cal Cartage the only party that could assert it. This would, in effect,
result in a perpetuation of the 1916 Act assessment agreement standards
against PMA/ILWU to the exclusive benefit of Cal Cartage. We do not
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believe that Congress intended such a result. Complainants’ standing and
statutory cause of action therefore appears to be extinguished under the
1984 Act.

The Bradley rule,'! does recognize an exception to the application of
the 1984 Act to pending administrative cases where dismissal of a pro-
ceeding would result in ‘‘manifest injustice’” to Complainants. One accepted
method of making this determination is to ascertain whether any right
or claim has matured or become vested under the 1916 Act that would
be retroactively taken away by application of the 1984 Act,12

Section I5 of the 1916 Act contains two basic remedies available in
MLAA complaint cases, disapproval or modification of the agreement, and
assessment adjustments, Neither of these remedies could now be afforded
Complainants here. First, if LM-81 were now found to be *‘detrimental
to commerce’’, the Commission could not retroactively disapprove or modify
the Agreement.’3 Additionally, the Commission could not prospectively dis-
approve or modify LM-81 because to do so would be to enter an. order
of future effect that is inconsistent with current law at the time the order
is issued.!# Therefore, even if Complainants’ rights to have LM-81 dis-
approved or modified had theoretically *‘matured’’ on the basis of the
record before the Commission under the 1916 Act, supervening legal consid-
erations preclude that remedy now.

Second, section 15 assessment adjustments were only available to remedy
unjust discrimination in assessment agreements, not those found detrimental
to commerce.!s Therefore, because the Court of Appeals has already found
that Complainants could not advance such a cause of action,!$ no assessment
adjustment remedy ‘“‘vested’ or ‘‘matured’” with respect to their complaint.

However, the Court’s analysis of the 1916 Act would appear to require
that the Commission also examine section 22 of the 1916 Act to determine
whether any potential right or remedy had accrued to Complainants that
was not inconsistent with section 15 of that Act.!? Section 15 contains
specific remedies for assessment agreements found to be unlawfully dis-
criminatory which are inconsistent with and therefore displace the repara-

11 See, footnote 10, supra.

12 See. Indianapolis Power & Light Co. v. LC.C., 687 F.24 1097th Cir. 1982).

135ee, National Ass'n of Recycling Industries. Inc. v. American Mail Line. Lid, 720 F.2d 618, 620 (9th
Cir. 1983).

14Ziffrion v. U.5., 318 U.S. 73 (1943); see also, SeaLand Service, Inc. v. L.C.C., 738 F.2d 1311, 1314~
15 (D.C. Cir. 1984Y; Central Freight Lines8 Inc. v, U.5., 669 F.24 1063, 1069 {5th Cir. 1982y,

" Section 15, fifth paragraph, of the 1916 Act provides in pentinent part:

**To the extent that any essessment or charge is found, in such a complaint proceeding, to be un-
Justly discriminatory or unfair as between camiers, shippers or ports, the Commission shall remedy
the unjust discrimination or unfairness for the period of time between the filing of the complaint
and the final decision by meant of assessment adjustments.”'{emphasis added).

‘& California Cartage Co. v. U.S.., supra, 721 F.2d a1 1205.

“In this remanded proceeding, it is appropriate that the rights and remedies available to Complainants
uider the 1916 Act be determined according 10 the statutory construction methodology wtilized by the Court
of Appeals. See, Rigs—Pineda v. U.5. Dept. of Justices, IN.S., 720 F.2d 529 (8th Cir. 1983); Ciry of
Cleveland, Ohio v. F.P.C., 561 F.2d 344 (D.C. Cir. 1977).
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tions of section 22. However, the same cannot be said of reparations
for an unlawful ‘‘detriment to commerce.” Section 15 does not prescribe
an express remedy for an assessment agreement found detrimental to com-
merce. Accordingly, reparations may be held to be a viable remedy for
such unlawful agreements under the statutory scheme of the 1916 Act
in this narrow context.

Finally, the May Order held that Complainants’ ‘‘right’’ to a decision
on the merits of their case and on their original request for reparations
had sufficiently ‘‘matured’” or “‘vested’’ so as to preclude its dispossession
by application of the 1984 Act.l8 Although no decision on the merits
was issued before the 1984 Act was passed, the record was complete,
and *‘but for’’ a finding of no standing by the Commissicn, such a decision
would have issued. Depriving Complainants of a decision on the merits
and their potential reparations as a result of a threshold decision on their
standing to sue that has been overtumed on appeal would appear to have
constituted ‘*manifest injustice.”” An award of reparations for conduct that
occurted prior to the effective date of the 1984 Act would not affect
future conduct nor carry forward provisions of the 1916 Act that are incon-
sistent with the 1984 Act.

An argument which Cal Cartage advances in its Motion, but which
was not specifically discussed in the May Order, is that it may claim
reparations ‘‘payable to Complainants’ customers which have paid assess-
ments pursuant to LM-81.”’ The Commission did not address this argument
in the May 23 Order because it was originally raised as part of Cal
Cartage’s discrimination claim which the Court of Appeals rejected. Cali-
fornia Cartage Co. v. U.S., supra, 721 F.2d at 1205. To the extent this
argument would now have any validity it would appear to have to find
support i the Court’s statement that there is “*nothing in the statute which
restricts {Cal Cartage’s] standing to enforce the [detriment to commerce]
standard . . . . [of the Maritime Labor Agreements Act (MLAA)].”" I4.19

It would appear, therefore, that Cal Cartage may now be arguing that
because it has standing to enforce the MLAA *‘detriment to commerce’’
standard it can obtain injunctive-type relief against PMA to refund assess-
ments to Cal Cartage customers as ‘“‘reparations.”” 20 Complainants’ attempt

18The Commission was aware of the potential waiver of reparations. However, it did not impute a con-
tinuing waiver of reparations. The intervening appeal and legislation combined with the Commission’s infer-
ests in affording Cal Cartage the fullest reach of remedies provided by law militated against a finding of
2 continuing waiver.

1 On this point the Court cited to Fentron Indusiries v. National Shopmen Pension Fund, 614 F.2d 1300,
1304 (9th Cir, 1982), which involved an employer charge that the actions of employee peasion fund uustees
with respect to employee pension claims violated federal law. The count found that the employer had standing
to sue because it alleged injury in fact to its employer-employee relations and that such relations were within
the statute’s ““zone of interests’* even though employers were not specifically provided a right to sue under
that statute,

20 Cal Cartage also suggested to the Court of Appeals that Congress intended to preserve Commission juris-
diction to review assessment agresments as such under sections 16 and 17 of the 1916 Act (46 U.S.C. app.
§§815 and B16) because of the provision in section 45 of the Act (46 U.5.C. app. §841¢c)) added by the

Continued
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to expand their case is now rejectable as a matter of the ‘‘law of the
case” here because the Court of Appeals’ decision barred any °‘discrimina-
tion' claim and limited Cal Cartage’s standing to its ‘‘detriment to com-
merce’’ theory.2l Moreover, under the circumstances, any claim by Cal
Cartage for refunds to its customers constitutes *‘the assertion of third
party rights condemned in Fisher v. Tucson School District, 625 F.2d
834, 837 (9th Cir. 1980).”" Fentron, supra at 1304. The waiver of a
remedy for its own direct injuries would appear to divest Cal Cartage
of standing to claim a remedy for injuries to third parties. Id.

Additionally, because the MLAA does not provide for ‘‘detriment to
commerce’’ reparations, Cal Cartage must necessarily be asserting this claim
as a remedy, afforded by section 22 of the 1916 Act, that was not repealed
or modified by section 15 of the 1916 Act in MLAA complaint cases.
See, California Cartage, supra, 721 F.2d at 120522 If this be so, then
it would appear that agency case law on standing to claim reparations
for third parties would also apply to such claim. Although the question
has not previously arisen in MLAA cases, the Commission has consistently
construed section 22 as not permitting parties who have not actually paid
contested charges to claim them as reparations in the absence of a valid
assignment of the claim from the paying party. See e.g., Sanric Inc. v.
Maersk Line, 19 S.R.R. 907 (1979) (and cases cited therein).

It should also be noted that the award of reparations in any particular
case is a matter that lies within the discretionary powers of the Commission.
Consolo v. F.M.C., 383 U.S, 607 (1966). The record of this case is quite
clear. Not a single party who actually paid the assessments required by
LM-81 has filed a complaint or voiced any support for the Cal Cartage
complaint in any manner. Cal Cartage has advanced no equitable argument
in support of its claim on behalf of its customers other than its own
competitive interests. The Commission has afforded it the opportunity to
obtain reparations for its own injuries which it has rejected. Its claim
on behalf of its customers would therefore appear to lack both legal and
equitable merit,

MLAA, which states that the provisions of that Act shall not apply 1o maritime labor agreements Hexcept
to the extent that such provisions pravide for the funding of callectively bargained fringe benefit obligations
on other than & uniform man-hour basis . . . " That argument is untenable, The general language of section
45 was obviously conditioned by the specific language of the fifth paragraph of section 15, which contained
the Commission’s only jurisdiction over assessment agreements. The fifth paragraph omitted the authority,
contained in the second paragraph of section 15 and applicable to the other section 15 agreemems, 1o dis-
approve assessment agreements if they are contrary to any other section of the 1916 Act. This treatment must
be contrasted with the Commission's jurisdiction ro review the implementation of agreements through “rates,
charges, regulations, or practices . . . Tequired 10 be set forth in a tarif™ which are not exempt from any
of “'the provisions of this Act.” In any event, the legislative history of the 1984 Act states that “*fujader
existing law and [the 1984 Act], the remedies and regulatory standards applicable to assessment egreements
are intended 10 be exclusive . . . ."* (emphasis added). H.R. Rep. No. 600, 98th Cong., 2d Sess. 30 (1984).

2 See, California Cartage Co. v, U.S., supra, 721 F.2d a1 1205, 1206.

HCal Cartage cannot claim tefunds to its customers as an assessment “credit”” because that remedy is
also restricted to discrimination claims under the MLAA. See section 5(d) of the 1984 Act (46 U.S.C. app.
§ 1704(d)), reproduced at footnote 6, suprd.
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Accordingly, because the only remedy held open to Cal Cartage by
the May Order was its right to reparations, its unequivocal rejection of
this reparations remedy requires a dismissal of the proceeding.

THEREFORE, 1T 1S ORDERED, That the Motion Addressed to the
Commission for the Entry of a Final Order filed by Complainants, California
Cartage Company, Inc., e al. is granted; and

IT IS FURTHER ORDERED, That the complaints filed in this proceeding
are dismissed and this proceeding is discontinued.

By the Comrmission.

(S) BRUCE A. DOMBROWSKI
Acting Secretary
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SPECIAL DOCKET NO. 1168

APPLICATION OF UNITED STATES LINES (S.A.) INC. FOR THE
BENEFIT OF MILES LABORATORIES, INC.

ORDER

August 30, 1985

The Commission determined to review the Initial Decision served on
March 20, 1985 by Administrative Law Judge Seymour Glanzer (Presiding
Officer). In partially denying the application of United States Lines (5.A.)
Inc. (USL) to make adjustments to certain freight charges, pursuant to
section 8(e) of the Shipping Act of 1984 (46 U.S.C. app. §1707(e)) and
Rule 92(a) of the Commission’s Rules of Practice and Procedure (46 CFR
§502.92), the Presiding Officer followed Application of Lykes Bros. Steam-
ship Co. for the Benefit of Texas Turbo Jet, Inc., 24 EM.C. 408, (1981)
(Texas Turbo Jet). At the time the Initial Decision was issued, the Commis-
sion had voted in Special Dockets Nos. 1220 and 1225, Application of
Hapag-Lloyd, AG for the Benefit of General Motors Corporation (General
Motors), to no longer impose on such applications involving intermodal
cargo movements the requirement first enunciated in Texas Turbo Jet that
the ocean carrier must prove that it actually provided the inland service
originally intended in strict accordance with the terms and conditions of
its tariffs, However, the General Motors vote was taken in closed session
and thus the Presiding Officer had no knowledge of it. The Order effec-
tuating the Commission’s decision subsequently was served May 10, 1985.1

BACKGROUND

USL seeks the Commission’s permission to refund $22,520 of freight
charges it collected from Miles Laboratories, Inc., the consignee, in connec-
tion with one shipment of annato seed and to waive collection of $189,000
of freight charges in connection with another shipment of the same com-
modity, which is used for coloring cheddar cheese and butter.

USL is a member of the South and East Africa’/lUSA Conference. At
all times pertinent to this proceeding, the Conference published a port-
to-port rate for annato seed, from Mombasa, Kenya to New York.

On or about November 21, 1983, USL and Miles Laboratories reached
an agreement on a special single-factor intermodal rate for two shipments
of annato seed from Mombasa through New York to Madison, Wisconsin.

127 FM.C. 848, Commissioner Moakley dissented. 27 F.M.C. 855,
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Miles Laboratories was responsible for payment of all freight charges. USL
planned to carry the cargo via an independent intermodal tariff from ports
in South and East Africa to United States inland destination points that
it had taken over from Moore McCormack Lines. This tariff included
a New York to Madison routing using rail movement from New York
to Chicago and then truck movement to Madison. However, due to the
confusion and personnel turnover caused by USL’s acquisition of Moore
McCormack’s service, the agreed-upon through rate was not published in
USL's intermodal tariff. In addition, USL’s agent in Mombasa failed to
follow his instructions to apply an intermodal routing and rating to the
shipments on the bills of lading.

The first shipment sailed from Mombasa on December 18, 1983. Because
of the clerical errors described above, it was rated as a port-to-port move-
ment under the Conference tariff. After transshipment at Durban, South
Africa, it arrived in New York on February 9, 1984. USL personnel in
New York noted that the bills of lading indicated a port-to-port movement
and turned over responsibility for inland transportation to an agent of Miles
Laboratories. The Agent engaged a motor carrier to transport the cargo,
which totalled forty containers, to Madison. Miles Laboratories paid the
motor carrier $43,740 for this service.

The second shipment started out much like the first but ended much
differently. It sailed from Mombasa on January 24, 1984 and, after trans-
shipment at Durban, arrived in New York on or about March 3. It too
was rated and carried as a pori-to-port movement under the Conference
tariff. However, by the time the shipment arrived in New York, local
USL officials had become aware of the agreement negotiated with Miles
Laboratories in November 1983 and acted accordingly. Instead of allowing
USL'’s responsibility to terminate at the port, they arranged for the cargo
to be transported to Madison via Chicago by inland carriers named as
participants in USL’s intermodal tariff. USL then issued a corrected invoice
to Miles Laboratories for the previously negotiated freight charges, which
Miles paid.

With respect to the first shipment, USL seeks to refund $22,520 to
Miles Laboratories. According to USL'’s application, this sum represents
the difference between the payment actually made by Miles to USL for
ocean freight and the ocean portion of the intermodal rate that Miles
originally had agreed to pay.? In calculating this amount, USL estimated
the inland portion of the agreed rate at $863 per container:

2 Although it is not totally clear why USL requested authority to structure its refund in this mannet, the
carrier had been wamed by the Presiding Officer of the Texas Turbo Jet problem. Thus, USL may have
been trying to save its application with regard fo the first shipment by asking only for permission to make
a refund on the all-water movement.
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(1) Payments made by Miles Laboratories:

(a) to USL for ocean freight $90,000.00
(b) for inland freight - 43,740.00
Total transportation costs $133,740.00
(2) (a) Transportation charges at agreed intermodal rate of
$2,550.00 per container $102,000.00
(b) Less allocation for inland portion at rate of $863.00 per
container —34,520.00
(c) Intermaodal ocean portion charges derived by suhtracting
(2)(b) from (2)(a) $67,480.00
(3)(a) Ocean charges paid $90,000.00
(b) Less ocean portion of intermodal charges —67,480.00
Refund Request $22,520.00

With respect to the second shipment, USL seeks to waive collection
of the difference between the agreed-upon intermiodal charges of $51,000
that Miles Laboratories has paid and the most nearly applicable intermodal
rate in effect at the time of shipment, which was a much higher N.O.S,
rate.

DISCUSSION

The Presiding Officer found that USL’s application met the statutory
requirements for approval under section 8(e) of the Shipping Act of 1984,
i.e.,, he found that the failure to publish the agréed-upon rate was due
to inadvertent error by USL, that USL filed a corrective tariff, effective
February 1, 1984, setting forth the intended rate, that the application was
timely filed and that there was no indication that granting the application
would result in discrimination among shippers, ports or carriers, Accord-
ingly, he granted the application insofar as the sécond shipment was con-
cerned, stating that USL ‘‘provided the service:iin accordance with the
Intermodal Tariff. . . ."3

3USL was able to meet part of its bargain with Miles Labomatories, by assuming responsibility for meving
the second shipment from New York to Madison, only because the carrier happened to have on file and
In effect at the time of shipment a general intermodal tariff covering the desired inland destination and scru-
glly moved the shipment via the inland cartiers ramed in that tariff, These fortunate circumatances permit
the carrier (an shipper) to escape Texas Turbo Jet, as was fimt noted I Application of Trans Freight Lines,
Inc. for the Bengfit of BN.P. Disiributing Co., Inc., 22 S.R.R. 475 (1983). However, as the Commission
discussed In General Motors, 27 F.M.C. 851, the same potentlal for unfairness and arbitrary regulation exists
in these circumatances as in Texas Turbo Jet. For example, USL had & general intermedal teriff in place
because it had taken over Moore McCormack’s service, If USL Instead had -entared the trade on its own,
it might well have had no tariff at all covering a New York-Madison inlend routing, If that were the case,
USL and Miles Laboratorias would have found themselves in a precise replica of the Texas Turbo Jet fact
pattern.
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However, with regard to the first shipment, the Presiding Officer held
that he was required by Texas Turbo Jet to deny the application because
it was clear that USL could not meet the additional nonstatutory requirement
placed on it by that decision, ie, that it must have actually provided
the intended inland service in accordance with the terms of its tariff. As
discussed above, Miles Laboratories arranged and paid for the inland move-
ment of the first shipment.

As previously stated, in General Motors, which was served subsequent
to the Initial Decision the Commission announced that Texas Turbo Jet
would no longer be followed, Accordingly, the Presiding Officer’s denial
of USL’s application with regard to the first shipment, which was based
solely on Texas Turbo Jet, will be reversed.

In General Motors, we noted that one of the flaws of Texas Turbo
Jet is that it often caused relief to the innocent shipper to tum entirely
on luck and happenstance. 27 FM.C. 852. That is precisely the situation
here. The only important difference between the first shipment and the
second shipment is that by the time the second shipment arrived in New
York, USL had realized the mistake it had made on the first shipment.
If that had not occurred, presumably the second shipment would have
been tumed over to Miles Laboratories in New York, as the first one
was, and Texas Turbo Jet would have required that Miles be denied relief
on both shipments. That result would have cost Miles Laboratories over
$45,000 in additional unwarranted freight costs.

Such arbitrary distinctions between shipments are not required by any
sensible regulatory policy and are inconsistent with the Commission’s obli-
gation to administer the special docket procedure liberally, in order to
achieve the procedure’s remedial purpose of relieving shippers from the
burdens of carrier mistake or negligence.* However, the sum of $22,520
that USL requests permission to refund to Miles Laboratories would still
leave Miles in the position of suffering significant financial damage: under
the November 1983 agreement, it should have paid $102,000 to transport
the first shipment, while the requested refund would result in total costs

1t should also be noted that even on the second shipment, USL did not provide the precise service it had
agreed to. The bills of lading jssued on the second shipment call for a port-to-port movement, terminating
at New York. (Ex. 3 to USL's application). There is no indication that corrected bills of lading were issued.
Strictly speaking, therefore, the service contracted for by USL, as evidenced by the bills of lading, was not
an intermodal movement; more important, from the Texas Turbo Jet perspective, the eventual service USL
actually provided on the second shipment was not in strict accordance with the terms and conditions of its
intermodal tariff,

4Conceivably, Miles Laboratories might be able to recover its financial losses if this special docket applica-
tion were denied under Texas Turbo Jer by bringing a court action for breach of contract. However, such
a procedure, with its attendant costs and delay, may not be a satisfactory substitute for the relatively simple
and economical spectal docket procedure. In any event, the Commission believes that the policy first an-
nounced in General Motors and followed here docs not represent an unlawful expansion of our authority
under section 8(¢) of the Shipping Act of 1984. Shippers should be turned away from this agency’s proce-
dures and advised to seek relief from the counis only if it is clear that the carrier’s application fails to meet
one of the specific jurisdictional requirements set forth in the statute and if no altemative adminisirative rem-
edy is available, see Application of Pacific Westbound Conference for the Benefit of Shintech, 21 SR.R. £361,
1365 (ALD), application withdrawn, 21 S.R.R. 1441 (1982). Neither situation is found to exist here.
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to it of approximately $111,000 ($133,740 less -$22,520). It is more con-
sistent with the rationale and policy announced in General Motors to give
USL permission to refund to Miles Laboratories the full difference of
$31,740 between the costs it actually incurred and the costs it should
have incurred.’

The failure of USL to file exceptions to the Initial Decision’s denial
of its application on the first shipment renders unlikely any possibility
that the carrier’s application is a subterfuge for an illegal arrangement
between itself and Miles Laboratories. This conclusion is particularly
strengthened by the fact that USL’s representative previously had stated
in a prehearing conference that he would not file exceptions in the event
of such a denials Finally, an appropriate tariff notice of the granting
in full of USL's application will prevent any discrimination among shippers,

THEREFORE, IT IS ORDERED, That the Initial Decision is hereby
reversed to the extent that it denied the application by United States Lines
(S.A.) Inc. to refund portions of freight charges in connection with a
shipment of annato seed from Mombasa, Kenya an December 18, 1983;

IT IS FURTHER ORDERED, That United States Lines (S.A.) Inc. is
hereby given permission to refund. $31,740 in freight charges to Miles
Laboratories, Inc. in connection with the above-described shxpment

IT IS FURTHER ORDERED, That the Initigl Decision is otherwise
adopted.

By the Commission.*
{8} BRUCE A. DOMBROWSKI
Acting Secretary
*Commissioner Thomas F. Moakley dissents and will issue a separate
opinion.

38eo n. 2, supra. Because the Prosiding Officer believed himself bound by Texas Turbo Jer, he did not

reach the question of the proper calculation of a refund on the first shipment,
& Prehearing Conference Tr. 56-57.
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DISSENTING OPINION

Commissioner Moakley, dissenting.

The erosion of tariff Jaw which the majority began in Special Docket
Nos. 1220 and 1225! is greatly aggravated by its decision in this pro-
ceeding. Now it is not only irrelevant whether a carrier has performed
the service for which it seeks to apply an intended rate, but it is also
unnecessary and perhaps even unlawful for that carrier to collect the in-
tended tariff rate. The majority’s liberal notion of fairness to a particular
shipper in a particular case has now caused it to distort beyond recognition
those provisions of the 1984 Act which are designed to prevent unfairness
and discrimination on a much broader scale.

The facts relating to the shipment in question are straightforward. The
shipper, Bharat Industries, booked a shipment of annatto seed with United
States Lines, S.A. CUSLSA), from Mombasa, Kenya to New York, N.Y.
The shipment moved on a port-to-port bill of lading and was rated under
the tariff of the South and East Africa’USA Conference of which USLSA
was a member. The consignee, Miles laboratories, accepted the shipment
from USLSA in New York and paid the charges pursuant to the bill
of lading. Miles Laboratories then arranged and paid for inland transpor-
tation from New York to Madison, Wisconsin.

Complexities arise only when these simple facts are ignored in an effort
to give Miles Laboratories the benefit of an intermodal rate it had earlier
negotiated with USLSA for carriage of annatto seed from Mombasa to
Madison. The errors that need to be overcome in order to afford this
relief are not merely tariff or clerical errors that are correctable under
section 8(e) of the Act. The major error here is that USLSA did not
carry the cargo from Mombasa to Madison. It carried the cargo from
Mombasa to New York. There is a rate on file which USLSA has agreed
to charge for carriage from Mombasa to New York. It charged Miles
Laboratories that rate and is obligated to charge every other shipper of
the same commodity the same rate for service from Mombasa to New
York,

This obligation to charge the tariff rate for the service performed is
independent of the existence of other tariffs for different services.2 In
other words, it is irrelevant to the disposition of this case whether USLSA
had a reduced rate on file in its tariff for carriage of annatto seed from
Mombasa to Madison (or from Afghanistan to Alaska). Even if the intended

L Application of Hapag-Lioyd, AG for the Benefit of General Motors Corporation, 27 FM.C. 848, dis-
senting opinion at 27 F.M.C. 855.

?This proposition is self-evident when the rate or charge is one which must be filed in a tariff. In fact,
I know of no instance in which the proposition has been challenged. Even in the area of terminal practices
which do not have to be filed in tariffs. The Commission and the courts have consistently held that the
charges rendered must be reasonably relaled to the services performed. Volkswagenwerk Aktiengeseilschafi
v. FMC 3%0 U.S. 261 (1968); Baton Rouge Marine Contraciors, Inc. v. Cargill, Inc. 21 FMC 968 (19793
The Port Authority of New York and New Jersey v. NYSA, et al. and Puerto Rico Maritime Shipping Author-
ity, et al. v. N¥SA 27 F.ML.C, 614 (1985).
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rate had been filed,? it could not have been applied to a shipment which
was tendered and carried to another destination for which a different rate
applies. Ironically, therefore, had the carrier not erred in failing to file
the intermodal rate, there would be no basis on which 10 argue that section
8(e} could afford the relief sought. Following this logic, the majority’s
decision seems to favor the proposition that a carrier can apply 2 rate
for a service that was not performed, but only when that rate is not
on file.

But the principle to be derived from the relief granted here is not quite
that clear. The carrier is not obligated (or even permitted) to collect the
intended and later filed tariff rate for service to Madison. Instead USLSA
is directed to collect an amount which credits the shipper for its out-
of-pocket costs for inland transportation from New York to Madison.

This may be an equitable result for the parties involved in this particular
shipment but it removes all certainty as to the proper rate to be charged
and invites discrimination among other shippers, carriers and ports, contrary
to the statute we are seeking to administer. Moreover, it is inconsistent
with the relief granted in General Motors, supra, which the majority pur-
ports to be following.4

The tariff under which this shipment was carried is a conference tariff.
There were five members of the South and East Africas/UUSA Conference
during the period that this shipment moved.> The record in this proceeding
indicates that there was active competition for the carriage of annatto seed.5

In view of these facts, it is likely that there were other shipments of
this commodity moving on other conference carriers during this period
of time, The majority's decision makes it virtually impossible to ensure
that other shippers pay the same rate for the same service. Are other
shippers of annatto seed from Mombasa to New York entitled to a “‘rate”
which is predicated upon service to Madison, Wisconsin, less the cost
of inland transportation incurred by Miles Laboratories?

Most importantly, the majority’s largesse is a serious assault on statutory
tariff filing requirements. Under the precedent established here, neither other
shippers nor other carriers have the knowledge necessary to compete fairly
with the parties who are the beneficiaries of this private arrangement.
It is particularly dangerous to undermine the importance of having tariffs
on file at a time when the Commission is embarking on a major, and
potentially expensive effort to automate tariff filing.

3 As the ALY points out (LD, p3), it is not clear whether the agreement between Miles Laboratories and
USLSA was made ‘‘subject to booking.” If 50, no cargo was ever booked for Madison and the carrier was
vnder no obligation whatsoever 1o flle the “‘Intended’* rate,

4In General Motors, the Commission permitted the carrier to collect the intended intermodal rate despite
uncertainly as to whether the shipper had arcanged and paid for the inland carriage.

¥ Official FMC agreement flles. One member (Hellenic Lines) resigned on January 28, 1984 reducing this
number to four,

SUSLSA offered the lower intermodal rate to Miles Laboratories in order to maich a reduced rate filed
by Lykes Bros. Steamship Co,, Inc. See Exhibit 1 to supplement to application filed June 4, 1984,
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For these and the reasons set forth in my dissent to the majority’s
decision in General Motors, supra, | would adopt the ALJ's disposition
of the instant application.
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SPECIAL DOCKET NO. 1168

APPLICATION OF UNITED STATES LINES (S.A.) INC. (FORMERLY
MOORE MCCORMACK LINES, INCORPORATED) FOR THE
BENEFIT OF MILES LABORATORIES, INC.

Application for permission (1) to refund a portion of freight charges for one shipment denied
and (2) to waive collection of a portion of freight charges for a second shipment granted.

Arthur K. Forester for applicant, United States Lines (S.A.).

INITIAL DECISION! OF SEYMOUR GLANZER, ADMINISTRATIVE
LAW JUDGE

Partially Adopred August 30, 1985

By application filed April 18, I984, and refiled May 31, 1984, United
States Lines (5.A.) Inc. (formerly Moore McCormack Lines, Incorporated),
hereafter ““USL,”’ seeks permission to refund $22,520 of freight charges
it collected from Miles Laboratories, Inc., the consignee, in connection
with one shipment of annato seed and to waive collection of $189,000
of freight charges in connection with another shipment of the same com-
modity.2

As explained, infra, the request to refund is denied and the request
to waive collection is granted.

FACTS

General

USL is a member of the South and East Africa’USA Conference, hereafter
“‘Conference,”’ 3 which publishes port to port rates from certain African
ports, including Mombasa, Kenya, to United States Atlantic and Gulf ports,
including New York in its North Bound Freight Tariff No. 5, F.M.C.
No. 7, hereafter ““Conference Tariff.’”” At all times pertinent to this pro-
ceeding the Conference Tariff contained a special, all inclusive rate of
$150.00 for ‘‘Seed, Annato, in bags™ fromn Mombasa to New York.4

USL provides an intermodal service from ports in South and East Africa
to United States inland destination points and publishes rates for this service

1 This decision will become the decision of the Commission in the absence of review thereof by the Com-
mission (Rule 227, Rules of Practice and Procedurs, 46 CFR 502.227).

21n addition to the refiling, an on the record conference, to clarify some aspects of the application, was
held on March 5, 1985,

3'The Conference joined in the application,

4Conference Tariff, 7th rev. p. 212, effective November 3, 1983, Ttem No. 1780. The special rate expired
February 29, 1984,
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in its independent intermodal tariff, United States Lines (S.A.) Inc. Import
Ocean/Motor Microbridge Freight Tariff 701, ICC USLU 701, FMC No.
79. This tariff became effective February 1, 1984, as a successor to Moore
McCormack Lines, Incorporated Import Ocean/Motor Microbridge Freight
Tariff 701, ICC MMLU 701, FMC No. 79. Hereafter, the term *‘Intermodal
Tariff** will be used in reference to either or both of those tariffs.

About November 21, 1983, USL and the consignee reached an agreement
calling for USL to publish an all inclusive rate of $2,550 per 20’ containers 5
for two anticipated shipments of annato seed® from Mombasa to Madison,
Wisconsin, in the Intermodal Tariff. It is not clear whether the agreement
was made ‘‘subject to booking.”’ It is apparent, however, that there was
general confusion In USL’s Chicago, Iilinois, office, where the agreement
was negotiated, resulting from USL’s acquisition of Moore McCormack
Lines and a concomitant turnover in personnel at that location. It is suffi-
cient to note that due to that condition, the Chicago office failed to instruct
the Cranford, New Jersey, pricing office to publish the agreed rate, When
the shipment was booked by Bharat Industries, Ltd., the Kenyan shipper,
USL’s Mombasa agent, who was inexperienced in intermodal shipments,
not only failed to notify the Chicago office of the booking, but, more
important, he did not follow his instructions to apply an intermodal routing
and rating to the shipments on the bills of lading The net effect of the
various errors was that, when the two shipments sailed from Mombasa,
the agreed rate was not in the Intermodal Tariff and the shipments were
routed and rated as port to port movements under the Conference Tariff
on the bills of lading issued at Mombasa. When the failure to publish
the agreed rate was discovered, a corrective Tariff provision reflecting
the agreed rate and routing information, was filed, effective June 6, 19847
although a tariff provision reflecting the agreed rate was made effective
February 1, 1984,

The applicant states that there were no other shipments of the same
or similar commodity during the relevant time period.

It is now appropriate to proceed from the general to the particular.

L Shipment No. 1

The first of the two shipments was placed aboard the American Robin
(V.B), a feeder vessel, which sailed from Mombasa on December 18, 1983,
for Durban, South Africa. At Durban the shipment was transferred to the

5The agreement comprehended the substitution of 40° containers at the 20° container rate if the latter were
not available.

SUSL advises that annato seed is used for coloring cheddar cheese and butter.

7Imermodat Tariff, 15th rev, p, 37-A, Item No. 1150. An earlier cormrection which appeared on original
page 37-A, effective February 1, 1984, inadvertently contained a non-substantive incorrect routing designation
number. In addition, effective May 21, 1984, USL published an equipment substitution rule authorizing it
to substitute 40" containers for 20° containers should there be a shortage of the latter at the origin container
yard. Id., st rev, p. 27, Rule 24,

28 FM.C.



72 FEDERAL MARITIME COMMISSION

American Ace (V.158) for carriage to New York. The shipment (on three
bills of lading) weighed 600,000 kilos and was loaded into - twenty-six
20" and. fourteen 40’ containers. The shipment was rated as a port to
port movement under the Conference Tariff, which, at the time of shipment,
was $150.00, all inclusive, per 1000 kilos.3 At this rate port to port charges
amounted to $50,900.00.

When the vessel arrived at New York, USL personnel ‘‘took their clue
from the ocean bills of lading signifying a port to port move’' and turned
over responsibility for the inland portion to an agent of Miles Laboratories.
The agent engaged a motor carrier, Atlantic Coast Express, to transport
the forty containers to Madison. Miles Laboratories paid the motor carrier
$43,740,00 for this service.

Had the inland portion been conducted as an intermodal movement with
participating carriers listed in the Intermodal Tariff, the arrangements would
have consisted of drayage from Howland Hook, USL’s New York Terminal,
to the Con Rail ramp in Elizabeth, New Jersey, at an estimated cost
to USL of $85.00 per container; rail carriage from Elizabeth to Chicago,
at an estimated cost to USL of $450.00 per container,® and motor carriage
from Chicago to Madison, via Wisconsin Cartage (WICC) at a cost to
USL of $328.00 per container pursuant to WICC’s tariff. The sum of
these allocated costs is $863.00 per container,

USL armjves at the figure of $22,500.00 as the amount to be refunded
on the following mix of (1) charges at the agreed rate, (2) charges actvally
Incurred and paid by Miles Laboratories and (3) the allocation of charges,
had an intermodal shipment taken place:10

(1) Payments ‘de by Miles Laboratories to:

(8) USL for ocean freight $90,000.00
(b} Atlantic Coast Expreas for inland freight 43,740.00
Total transportation costs $133,740.00

(2) (a) Transportation charges at agreed intermodal rate of $2,550.00 per con-
tainer $102,000.00
{b) Less allocation for inland portion at rate of $863.00 per container —34,520.00
(c) Intermodal ocean portion charges; derived by subtracting (2)(b) from (2)a) $67,480.00
(3} (a) Ocean charges pald £90,000,00
() Less ocean portion of intermodal chatges ~67,480.00
Refund Request $22,520.00

88ee n. 4, supra.

®When Shipment No. 2 took place the cost was reduced (o $400.00 per container. The estimated costs
are those worked out by USL's In house specialists and are approximate, except for WICC.

10Exhibit No, 1, submitted at the conference,
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II. Shipment No. 2

The second shipment started out much like the first but it ended much
differently, as will be seen.

The shipment was loaded aboard the American Robin (V.9) which sailed
from Mombasa for Durban on January 24, 1984. At Durban, there was
a transfer to the American Resolute (V.20) which transported the shipment
to New York. The shipment weighed 300,000 kilos and was loaded into
twenty 20 containers. It, too, was rated as a port to port movement under
the Conference Tariff at the $150.00, all inclusive, per 1000 kilos rate
then in effect.

However, by the time the American Resolute arrived in New York USL
officials had become aware of the problem and reacted accordingly. Instead
of allowing the ocean carrier’s responsibility to terminate at the port USL
implemented the agreement with Miles Laboratories by successfully com-
pleting arrangements for the intermodal movement with Con Rail and WICC
in accordance with provisions of the Intermodal Tariff. Having provided
the service in accordance with the Intermodal Tariff USL issued a corrected
bill at the agreed intermodal rate. Miles Laboratories paid the $51,000.00
in accordance with the corrected invoice. The most nearly applicable inter-
modal charges at the rate in effect at time of shipment were $240,000.00.11
USL seeks to waive collection of the difference between the applicable
charges and the amount collected.

DISCUSSION AND CONCLUSIONS

1. Shipment No. 2

The application meets the criteria for approval under section 8(e) of
the Shipping Act, 1984, 46 U.S.C. app. 1707(e),!2 and the Commission’s
rules implementing that statute, 46 CFR 502.92(a).

The failure to publish the agreed rate was due to inadvertent errors
on the part of USL. Because there were no shipments of the same or
similar commodity during the relevant time period, approval of this applica-
tion is not likely to result In discrimination among shippers. There is
no indication that there would be any discrimination against carriers or
ports. In any event, the order, which follows, protects against discrimination
among shippers. A corrective tariff setting forth the rate upon which the
waiver is based was timely filed before the application. By filing the
application, USL has agreed to take those steps which the Commission
may require as a condition for granting relief. The application was filed
within 180 days of the shipment.

" Intermodal Tariff, 5th rev. P. 37, Item No. 1100, Cargo, N.0.S.

2In all material respects relevant to this application, section 8(e) of the Shipping Act, 1984, 46 U.S.C.
app. 1707(e), is the same as section 18(b)(3) of the 1916 Act. Thus, the conclusion which follows, would
be the same under either Act.
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I1. Shipment No. 1

With respect to the first shipment, the application does not meet the
criteria for approval of special docket applications ! simply because USL
did not provide the intermodal service contemplated by its agreement with
Miles Laboratories. The service USL did provide—a port to port service—
was governed by the provisions of the Conference Tariff. The charges
paid to USL under the latter tariff were correct and must stand, This
conclusion accords with the principle that performance must match. promise
(intent), established In Special Docket No. 771, Application of Lykes Steam-
ship Co., Inc. for the Benefit of Texas Turbo Jet, Inc., 24 FM.C, 408
(1981), and consistently adhered to thereafter. See, e.g., Special Docket
Ho. 1084, Application of Trans Freight Lines, Inc. for the Benefit of BN.P.
Distributing Co., Inc. (Mau Cooperage), New York, 22 SRR 475 (1.D.
1983),-administratively final December 16, 1983,14

CONCLUSION AND ORDER

The application for permission to refund portions of freight charges col-
lected by United States Lines (S.A.) Inc. in connection with a shipment
of Annato Seed it transported from Mombasa, Kenya, to New York, New
York, on December 18, 1983, is denied. The application to waive collection
of portions of freight charges due United States Lines (S.A.) Inc., is granted.
It is ordered:

1. United States Lines (S.A.) Inc, shall waive collection of freight charges
due it from Miles Laboratories, Inc., in the amount of $189,000.00 in
connection with a shipment of Annato Seed it transported from Mombasa,
Kenya, to Madison, Wisconsin, on January 24, 1984.

2. United States Lines (S.A.) Inc. shall publish the following notice
at pages 37 and 37-A of its Import Ocean/Motor Microbridge Freight
Tariff 701, ICC USLU 701, FMC No. 79:

Notice is hereby given as required by the decision in Special
Docket No. 1168, that effective December 18, 1983, and con-
tinuing through June 5, 1984, for purposes of refund or waiver,
the rate for Item No. 1150, ANNATO, SEED All Inclusive, origin
group 4, Destination Madison, WI, PC 20, Route No. 451 is
2,550.00. Such rate is subject to all other applicable rules, regula-
tions, terms and conditions of the said rate and this tariff, -

3. United States Lines (S.A.) Inc. shall determine whether an adjustment
in brokerage or compensation due brokers or freight forwarders is required
in the light of this decision and shall take such measures as are necessary
to effectuate such adjustment.

138¢e n, 12, supra.
14]n the light of this conclusion, it will not be necessary to crder-that Rule 24, see n. 7, supra, be given
retroactive cffect.
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4. The waiver shall be effectuated within thirty days of service of notice
by the Commission authorizing the same and United States Lines (S.A.)
Inc. shall within five days thereafter (a) notify the Commission of the
date and manner of effectuation of the waiver and (b} file with the Commis-
sion affidavits of compliance with paragraphs 1, 2, 3 and 4(a) of this
order.

(S) SEYMOUR GLANZER
Administrative Law Judge

28 FM.C.
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DOCKET NO. 85-16
FAILURE OF LICENSED OCEAN FREIGHT FORWARDERS TO
COMPLY WITH THE ANTI-REBATE CERTIFICATION FILING
REQUIREMENT OF SECTION 15(b) OF THE SHIPPING ACT OF
1984 AND 46 C.F.R. §510.25

NOTICE

November 28, 1985

Notice is gwen that the time within which the Commission could deter-
mine to review the October 10, 1985, discontinuance of this proceeding
has expired. No such determination has been made and accordingly, the
discontinuance has become administratively final.

(S) BRUCE A. DOMBROWSKI
Acting Secretary
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DOCKET NO. 85-16

FAILURE OF LICENSED OCEAN FREIGHT FORWARDERS TO
COMPLY WITH ANTI-REBATE CERTIFICATION FILING
REQUIREMENT OF SECTION 15(b) OF THE SHIPPING ACT OF
1984 AND 46 C.F.R. §510.25

PROCEEDING DISCONTINUED

Finalized November 28, 1985

As a result of my two previous rulings (August 27 and September
19, 1985) and the efforts of the Commission’s Office of Freight Forwarders
and Hearing Counsel, 71 of the original 74 respondent freight forwarders
have complied with the requirement that they file anti-rebating certificates,
have notified the above Office that they have ceased operating and wished
to have their licenses cancelled, or have otherwise had their licenses re-
voked. Three respondent forwarders remained in the proceeding: Bekins
Moving & Storage/Northwest Forwarders, of Seattle, Washington; John W.
Newton, Jr., of Beaumont, Texas; and National Cargo Services, Inc. of
Miami, Florida. Hearing Counsel was directed to contact these three and
report on their status.

According to Hearing Counsel’s status report submitted on October 4,
1985, Bekins/Northwest has now sent in the correct form and has complied
with taw, and John W. Newton, Jr., is no longer forwarding and has
surrendered his license. These forwarders are therefore dismissed.

The situation with respect to National Cargo Services, Inc., is a little
more complicated. It appeared originally that National Cargo did not receive
service of the Commission’s Order of Investigation and Hearing. (See Ruling
of August 27, 1985, at 9.) This may be because their address shown
in the Appendix to the Commission’s Order was incorrect. However, the
Office of Freight Forwarders has been in telephonic contact with National
and has sent a letter dated August 27, 1985, in which National was advised
of the need to file the proper certificate, a copy of which was enclosed.
Receipt of this letter, which was sent to a new address, was acknowledged
by an employee of National, Ms. Maria Guerra. Furthermore, the Office
of Freight Forwarders has maintained telephonic contact with Ms, Guerra,
who has advised that National is no longer in business and will request
cancellation of the license. The Office of Freight Forwarders has also
been advised by National's surety company that National’s surety bond
has been cancelled. Failure to maintain a valid surety bond is grounds
for automatic revocation of a license. See 46 CFR 510.14(d);, 510.16(a):

2 FMC, 77
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In view of the above situation, it is unnecessary to continue this pro-
ceeding to determine whether National will file an anti-rebating certificate
and, if not, whether its license should be revoked. The cancellation of
National’'s surety bond, as mentioned, will lead to automatic revocation
of its license under the Commission’s regulation, an action which can
be taken by the Commission’s Office of Freight Forwarders.

Accordingly, this proceeding is discontinued,

(S) NoRMAN D. KLINE
Administrative Law Judge

28 FM.C.
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DOCKET NO. 84-38
ARIEL MARITIME GROUP, ET AL.

ORDER REMANDING PROCEEDING

December 16, 1985

This proceeding is before the Commission on Exceptions to the Initial
Decision (I.D.)) served on June 12, 1985 by Administrative Law Judge
Joseph N. Ingolia (Presiding Officer). The ID. concluded that Interlink
Systems Incorporated d/b/a Interlink Lines (Interlink), a non-vessel-operating
common carrier (NVOCC), had committed extensive violations of section
16, Initial Paragraph, and of section 18(b)(3) of the Shipping Act, 1916
(46 U.S.C. app. §§815, 817). The 1.D. further concluded that Consolidated
Commodities of America, Inc. (Consolidated), Merritt Enterprises d/b/a
Cheerio International (Cheerio), both shippers, and Liberty Shipping Intet-
national (Liberty), another NVOCC, also had violated section 16, Initial
Paragraph. The Presiding Officer assessed substantial civil penalties for
those violations.

The four respondents adversely affected by the 1.D. filed Exceptions,
to which the Commission's Bureau of Hearing Counsel replied.

For the reasons set forth below, the Commission has determined to
remand this proceeding to the Presiding Officer for further development
of the record and the issuance of a supplemental imitial decision. We
believe that the record has been developed adequately regarding the par-
ticular shipping transactions that gave rise to this investigation. However,
the difficulty is that even if it is assumed that malpractices occurred resulting
in violations of law, the record in its present state does not permit the
Commission to conclude who properly should be held liable for any such
violations. The remand ordered herein is intended to allow for obtainment
of additional evidence regarding the nature, ownership, lines of authority
and interrelationships of the respondents. The Commission also wishes the
parties to brief certain legal issues that have been raised by the evidence
developed thus far,

BACKGROUND

A. The proceeding

This proceeding was commenced by an Order of Investigation and Hear-
ing served on December 14, 1984. The Order stated that Ariel Maritime
Group, Inc. (Ariel), an agent for a number of vessel-operating carriers
and NVOCC's, apparently had engaged in a series of malpractices designed

28 F.M.C. 79
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to obtain transportation at less than the rates required by law. The period
of apparent violations was from September, 1981 through October, 1983.1
According to the Order, Ariel had engaged in these malpractices in conjunc-
tion with Interlink, one of the NVOCC’s apparently represented by Ariel.

The service provided by an NVOCC typically involves consolidation
of several small shipments into a container load shipment. The NVOCC
issues its bill of lading to the actual shipper/exporter; it thus acts as a
carrier to shippers. The NVOCC then books the cargo with a vessel oper-
ating carrier, which issues its own bill of lading on the basis of information
provided by the NVOCC; the NVOCC thus has the position of a shipper
in relation to the vessel operator. By consolidating the cargo, the NVOCC
is usually able to obtain a containerload rate from the ocean carrier and
thus creates its profit margin.

The Order stated that one activity involving Ariel and Interlink concerned
full containerload shipments of cellulose film and cigarette paper, which
may have been misdescribed to the vessel-operating carrier as cellulose
acetate and industrial wrapping paper, respectively, and thereby received
an illegally reduced rate; also, the weight or cube of these shipments
may have been underdeclared on occasion, to the same effect.

Another apparent malpractice described in the Order involved representa-
tions to the vessel-operating carriers that certain containerload shipments
were to be transshipped in Europe. These representations qualified the ship-
ments to move at lump sum rates pursuant to transshipment agreements.
However, there were indications that the containers were never intended
to be and were not transshipped. In addition, Interlink appeared to have
assessed freight rates that were not filed in its tariffs.

Based on these allegations, the Order put at issue possible violations
of sections 16, Initial Paragraph, and 18(b)(3) of the Shipping Act, 1916.
Section 16, Initial Paragraph (46 U.S.C. app. §815), provides:

That it shall be unlawful for any shipper, consignor, consignee,
forwarder, broker, or other person, or any officer, agent, or em-
ployee thereof, knowingly and wilfully, directly or indirectly by
means of false billing, false classification, false weighing, false
report of weight, or by any other unjust or unfair device or
means to obtaln or attempt to obtain transportation by water for
property at less than the rates or charges which would otherwise
be applicable.

Section 18(b)(3) (46 U.S.C. app. §817) provides:

No common carrier by water in foreign commerce or conference
of such carriers shall charge or demand or collect or receive
a greater or less or different compensation for the transportation
of property or for any service in connection therewith than the

r—t—— o
1Given those dates, the investigation was conducted under the Shipping Act, 1916 rather than the Shipping
Act of 1984, which became law on June 18, 1984,
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rates and charges which are specified in its tariffs on file with
the Commission and duly published and in effect at the time.

The fact that an NVOCC acts as a carrier to actual shippers and as
a shipper in relation to the vessel operator brings it within both section
16, which regulates shippers, forwarders and other non-carriers, and section
18, which regulates carriers. The Order named as respondents Ariel,
Interlink, Consolidated, Cheerio, Liberty, a company named Joshua Dean
& Co. and two other cartiers, Oasis Express Line and Javelin Lines. In
addition, certain individuals who appeared to be either the owners or oper-
ating officers of some of the corporate respondents were also named as
respondents; these were Martyn Merritt, Tilak Sharma and Raymond
Boudart. The Order included as issues whether, if violations were found,
civil penalties should be assessed and cease and desist orders issued against
the corporate or individual respondents.

Hearings were held in Washington, D.C. on April 17-19, 1985, Testimony
was given by Emanuel Mingione, a Commission investigator, Martyn Mer-
ritt, one of the individual respondents, and Thomas Matthews, an employee
of Ariel. Besides the transcript of those hearings, the bulk of the record
consists of an investigative report and supporting documentation prepared
by the Commission’s Atlantic District office in New York.

B. The Respondents

1. Ariel Maritime Group, Inc.

Ariel is an Illinois corporation headquartered in New York City. It was
incorporated on July 2, 1980.2 As of August 1, 1980, its shareholders
were as follows:

LA, Mott 200 shares
Tilak Sharma 120 shares
Raymond Boudart 120 shares
Roy Brookes 200 shares
ASA Development 1,360 shares
Co.
The directors and officers were as follows:
J.A. Mott (President)
Tilak Sharma {Secretary)
Roy Brookes (Treasurer)
Arun Dutta (Vice President)
Avinash Rohli (Vice President)
Raymond Boudart (Vice President) 3
3Ex. 2-C.
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Two years later, as of August 1, 1982, there had been no change in
the directors. The following officers were elected:#

J.A, Mott (President)
Raymond Boudart (Vice President)
Roy Brookes (Treasurer)
Tilak Sharma (Secretary)

Mary Anne Mermitt (Assistant Secretary)

Mary Anne Memitt is the wife of Martyn Merritt, one of the individual
respondents.

By August 1, 1983, Martyn Merritt had taken over the Ariel stock
formerly held by Roy Brookes, the shares now being distributed as follows:

Martyn Merritt 200 shares

J.A. Mott 200 shares

Tilak Sharma 120 shares

Raymond Boudart 120 shares

ASA Development 1,360 shares 3
Co.

Martyn Merritt had also become a director of Ariel, along with Sharma,
Boudart and Mott. The officers were now as follows:

Martyn Merritt (President)
Tilak Sharma (Vice President)
Raymond Boudart (Treasurer)
Mary Anne Memritt (Secretary) ¢

Emanuel Mingione, the Commission investigator, testified that 60 percent
of Ariel is owned by Charles, Klaus & Co.7 This statement was based
on a December 1983 Dun & Bradstreet report and was not corroborated
by any other source.® Dun & Bradstreet reports were shown to be less
than completely reliable.?

ASA Development Co., the apparent majority owner of Ariel, is owned
by various individuals based in the United Kingdom and other locations,!0
Martyn Merritt testified that he has no ownership interest in ASA.11 The
record does not show whether Tilak Sharma or Raymond Boudart, the
other individual respondents, own any part of ASA,

Ariel is an agent for a number of vessel-operating and non-vessel-oper-
ating carriers. In September 1980, Ariel entered into an agreement with
Charles, Klaus & Co., under which Ariel was to act as agent for several

4Ex. I-B.

SEx, l-A,

SEx, 1,

7Ex. TA at 21.

8Ex. C-2; 18 April Tr. at 73-75,
°1d, at 76-77.

1019 Apr. Tr. at 23.

1Lid, at 24; 18 Apr. Tr. at 131.
12Ex, 30.
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carriers that were divisions of Klaus, including respondents Javelin Line
and Oasis Express Line.!2 Ariel also has acted as agent for camriers other
than those related to Klaus, such as Tec Lines, Ltd., Deep Sea Shipping
Ltd., Bernuth Lines and Matina Lines.!® While the record is not completely
clear, it appears that Martyn Merritt exercises operating control over day-
to-day affairs at Ariel, although he is ultimately responsible to Ariel’s
owners at ASA Development Co.!4 Ariel has approximately 48 employees
in its New York office.!s

2. Interlink Systems, Inc.

Like Ariel, Interlink is an Illinois corporation. It was incorporated on
February 6, [980.16 Interlink corporate minutes indicate that since the incep-
tion of the company, Martyn Merritt, Mary Anne Merritt, Raymond Boudart
and Tilak Sharma have been the only directors and that Tilak Sharma
has been President of the corporation and Martyn Merritt has been Vice
President.!” However, the ownership of the corporation is more fragmented.
Martyn Merritt owns ten percent of the corporate stock and Sharma and
Boudart each own six percent.!® The remaining stock is owned by ‘‘eight
or nine’* individuals located in the U.S. and Europe; Martyn Merritt testified
that none of those individuals own any interest in Aerial.1?

The main business of Interlink is to act as an NVOCC for cargo moving
from the United States to Europe. Interlink represents itself in New York
but utilizes various agents throughout the U.S.2° There is conflicting evi-
dence in the record as to whether there is an agency relationship between
Ariel and Interlink. Emanuel Mingione, the Commission investigator, testi-
fied that Tilak Sharma told him that Ariel did represent Interlink.2! In
addition, an Ariel advertising brochure can be read as indicating such
a relationship.22 However, Martyn Merritt testified that Ariel did not rep-
resent Interlink and attributed Sharma’s statement to the latter’s aliegedly
poor understanding of English.2* Sharma himself did not testify and no
direct documentary evidence of an agreement between Interlink and Ariel
was introduced. In some cases, both Ariel and Interlink have the same
agent for a particular area under separate and distinct contracts.24

There is a close operational relationship between Interlink and Ariel.
Interlink shares space at Ariel's offices in New York, for which it pays

12Ex, 30.

13Ex, 5, 6, 8, 8B; 18 Apr. Tr, at 134.
1419 Apr. Tr. at 88-89.

151d. at 92.

18Ex, 27, 28

17Ex, 29.

1518 Apr. Tr. at 147-48,

1914, a1 148, 154-55,

0Ey, 24,

21Ex, TA at 3; 17 Apr. Trat 110,
22Ey, -1

2318 Apr. Tr, at 145-456, 156-57.
241d, at 152-54.
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Ariel,2S Interlink has only two employees of its -own, who do essentially
clerical work,2s However, these two employees draw their salary from
Ariel, ‘which then bills Interlink.2? Martyn Merritt testified that he is not
compensated by Interlink nor, apparently, is Tilak Sharma or the other
officers.2® Sharma oversees the routine -day-to-day -operations -of Interlink,
but Martyn Merritt apparently makes the major decisions; he decided to
share office space with Ariel and also signed an agency agreement on
behalf of Interlink.2?

On the other hand, Interlink maintains its own bank accounts, files its
own tax returns and issues its own invoices, correspondence and state-
ments,30

3, Consolidated Commodities of America, Inc.

Consolidated was originally incorporated in New York on April 6, 1977
under the name -Container Lloyd (New York), Inc. An amendment filed
by Tilak Sharma, identified as President of the corporation, changed the
name to Consolidated on November 5, 1980. A: certificate filed November
3, 1982, also by Sharma, identified him as registered agent for Consoli-
dated.?!

There is no information in the record regarding the ownership or present
officers of Consolidated, except Martyn Merritt’s statement that he owns
no part of Consolidated, is not an officer and receives no salary from
it.32 It has the same office address and telephone number as Ariel.33 Merritt
also testified that Consolidated was shown as the ‘‘agent for-shipper' on
some bills of lading prepated by Interlink in order to act as a screen
between the vessel operator and Interlink's true shipper customers, so that
the vessel operator could not solicit Inter link’s clients; Merritt characterized
Consolidated as otherwise being a ‘‘non-entity.'’34

4, Merritt Enterprises, Inc. dibla Cheerio International

As its name indicates, Cheerio is the trade name of Merritt Enterprises,
Inc. (MEI). MEI was incorporated in Illinois in 1976 and relocated to
New York in 1981, Mary Anne Merritt is President and Martyn Merritt
is Vice President, and ‘the two own the company.?® Cheerio operates from
Ariel’s offices, It advertises itself as a shipping consultant and travel agency.
It appears that Cheerio was used for the same purpose as Consolidated,

1d. at 149-50.

2619 Apr. Tr. at 92=93,

27 1d, at 92,

ELD B

91d, at 90; 18 Apr, Tr. at 153,

0Ex, 18-22; 18 Apr, Tr. at 147-150.
3LEx TA at 22-23; 17 Apr. Tr. at 32-33,
32 19 Apr. Tr. at 97.

33 Ex, TA at 23,

34 19 Apr, Tr. at 114,

35 Ex. TA at 23; 19 Apr. Tr. at 97-98,
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ie., as a dummy ‘‘agent for shipper,” with no real involvement in the
shipments under investigation.>¢

5. Liberty Shipping International

The record is extremely sparse with regard to Liberty. It is an NVOCC.3?
Martyn Merritt testified that his wife, Mary Anne, owned ‘‘some shares’’
in the company, but was not more specific. He also stated that neither
he nor his wife operated the company.?® There is no indication whether
Tilak Sharma or Raymond Boudart are involved in Liberty. FMC tariff
records indicate that Thomas Matthews, an Ariel employee, is the U.S.
filing agent for Liberty.

6. Javelin Line Oasis Express Line

As already stated, Javelin and Oasis are two of the carriers represented
by Ariel. In fact, their tariffs on file with the Commission show that
their U.S. mailing address is the same as Ariel’s and that Mary Anne
Merritt is their agent. As relevant to this proceeding, Oasis and Javelin
provided NVOCC service from the U.S. to Europe and also were vessel
operators from Europe to the Eastern Mediterranean and North Africa.3?
As part of the latter service, they handled cargo originating in the U.S.
and transshipped at ports in Europe.

Javelin and Qasis are divisions of Charles, Klaus Co. Klaus is a Hong
Kong-based enterprise that operates carrier services throughout the world.40
As of December 31, 1980, all but one of Klaus’s 4,000 shares were owned
by respondent Joshua Dean & Co., Ltd.#! The remaining share was held
by a Mary Anne Pawlowski, who is apparently Mary Anne Merritt. Martyn
Merritt testified that his wife received that share as a gift and has never
realized a dividend or other remuneration from Klaus.? Merritt also testified
that he owns no stock in Klaus, Dean, Oasis or Javelin.43

8. Joshua, Dean & Co.

As noted, as of December 31, 1980, Dean was apparently the owner
of Klaus, which in turn operated Oasis and Javelin. Dean has a registered
address on Grand Cayman Island, B.W.I. No other information on Dean
could be obtained due to local business secrecy statutes.*4

9. Martyn Merritt; Remained Boudars; Tilak Sharma

3618 Apt. Tr. at 14,

37Ex. TA at 19, Attachment E.

3219 Apr. Tr. at 98-99.

3Ex. 9, 10; 18 Apr. Tr. at 135-37, 167-68. FMC tariff records show that Oasis and Javelin now provide
vessel operator service in U.S. foreign trades.

4018 Apr. Tr. at 136, 144-45; ree Ex. 17.

41Ex, TA at 24; Ex. EE.

4219 Apr, Tr. at 12-13.

31d. at 12, 97, 99

44Ex. TA at 24-25.
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Most of the information of record with regard to the three individual
respondents has already been set forth above. On the present record, it
appears that Martyn Merritt is the dominant figure of the three and that
Sharma and, particularly, Boudart are minor functionaries by comparison.
With regard to Mermitt, it must also be noted that he had .no apparent
association with Ariel until August, 1982, when he became a gpecial consult-
ant to the company.#5 At some subsequent point, Merritt purchased 200
shares of Ariel stock and he was elected President of the Ariel Board
of Directors on August 1, 1983, These dates become important when they
are aligned with the beginning of the relationship-between Ariel and Klaus,
in September 1980, and with the period of alleged violations in this case,
which is September 1981-October 1983, They show that according to the
present record, Merritt was not associated with Ariel at the time of the
execution of the Klaus agency agreement and he did not come into clear
control at Ariel until nearly the end of the period of alleged violations.

C. The Initial Decision

The Presiding Officer summarized the evidence against the respondents
in his findings of fact. He found that there were three basic malpractice
schemes involved. In each scheme, an Interlink bill of lading would be
issued to the actual shipper. That bill of lading would contain the correct
description, weight and measurement of the shipment as shown on the
export declaration and shipper's packing list.4

In the first scheme, the cargo then would be booked with the underlying
vessel-operating carrier, but Interlink would not be shown as shipper. In-
stead, another entity would be listed on the second bill of lading as ‘‘agent
for shipper.’” Consolidated was the name used, although one shipment
was found using Joshua Dean.#’ The actual commedity description, weight
and measurement of the shipment would be misdeclared in various combina-
tions to the vessel-operating carrier. This would result in transportation
being obtained for less than the lawfully applicable charges. Emanuel
Mingione, the Commission investigator, documented 63 shipments where
such misdeclarations occurred in connection with shipments of dehumidi-
fiers, loudspeakers, stage equipment and, predominately, cellulose film and
cigarette paper, during the period from October 20, 1981, through August
7, 198248

In the second scheme, the cargo was booked with the vessel-operating
carrier under Interlink’s name. The commodity description, weight and/
or measurement again were misdeclared with resulting untariffed freight
savings. Mingione documented 32 shipments where such misdeclarations

4SEx. 1B 18 Apr. Tr. at 130.

46Ex, TA at 14; see 18 Apr. Tr. at 35,

47Ex, TA, Altachment A, The Commission investigator testifled that Ariel was also ysed in this manner,
but subsequently said he had been mistaken; 18 Apr. Tt. at 5859,

48Ex, TA at 14-15, Attachment A.
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occurred in connection with shipments of, predominately, cellulose film
and cigarette paper, during the period from May 8, 1982 through October
18, 1983.99

In the third scheme, cargo actually destined for Europe instead was
declared to the vessel-operating carriers as being destined for transshipment
to countries outside of Europe. This misrepresentation permitted the cargo
to get by unfair means special lump sum rates for transshipped cargo
offered under connecting carrier agreements that QOasis and Javelin had
with Dart Line and Trans Freight Line, two vessel-operating carriers pro-
viding service between the United States and Europe. For each shipment,
an Interlink bill of lading had been issued to the actual exporter showing
that the cargo was actually destined for Europe and was not to be trans-
shipped. The Commission investigator documented 24 shipments involving
false transshipments, during the period from September 14, 1981 through
October 28, 1983. Qasis or Javelin was listed as ‘‘agent for shipper’’
on the vessel-operating carrier bill of lading.50

The Commission's investigator examined Interlink’s tariff on file with
the FMC to determine whether Interlink's shipper customers had been
charged rates properly covered by that tariff. This examination showed
that rates not set forth in Interlink’s tariff had been charged on 62 separate
shipments of loudspeakers, t-shirts, dessert preparations, wearing apparel,
dehumidifiers and, predominately, celiulose film and cigarette paper, during
the period from September 14, 1981 to June 11, 1982.51 The non-tariffed
rates actually charged were consistently applied on a regular basis over
an extended period, For example, cellulose film was assessed an untariffed
rate of $130.75 per long ton on 31 shipments during the period January
10 to June 11, 1982, while cigarette paper was assessed an untariffied
rate of $85.75 per 40 cubic feet on 14 shipments during the period from
January 22 to June 11, 1982,

The Presiding Officer also noted that the Commission’s investigator had
found seven shipments where Javelin, Oasis and Liberty NVOCC bills
of lading were issued for cargo that was misdeclared to the vessel operator
(as noted, Javelin and Oasis acted as NVOCC’s in U.S. foreign commerce
as well as vessel operators in foreign-to-foreign trades). In these shipments,
the names of firms other than the NVOCC’s again were listed on the
vessel operator bills of lading as ‘“‘agent for shipper.’” The names Consoli-
dated, Cheerio, Dean and Imterlink were used. These misdeclarations were
made in connection with shipments of mining machinery, automatic teller
machines, poultry equipment and cellulose film at sporadic intervals during
the period from October 25, 1981 through April 24, 198352

P Ex. TA at 15, Attachment B,

SOEx. TA at 11-12, 16, Attachment D,
S1Ex. TA at 17-19, Attachment C.

32 Ex.TA at I, Artachment E.
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On the basis of this evidence, the Presiding Officer concluded that
Interlink, Consolidated, Cheerio and Liberty had violated section 16, Initial

- Paragraph of the Shipping Act, 1916. He found that those four companies,

led by Interlink, were responsible ‘‘over a long period of time for a delib-
erate and repetitious course of action' in which the vessel operator was
paid one rate and the shipper charged a higher rate for the same shipment
as a result of a misdeclaration (I.D. at 20). He held that this was a
‘“*deliberate scheme to obtain transportation at less than the tariff rates
on Interlink's part . . .”" (id.), hence finding the element of willfulness
required by the statute, He based his similar holding with regard to Consoli-
dated, Cheerio and Liberty on his belief that those three firms ‘‘were
controlled and operated by the same people who used Interlink’ (id.).

The Presiding Officer also held that Interlink viclated section 18(b)(3)
of the Shipping Act, 1916, by failing to charge rates in accordance with
its tariff. He noted that section 18(b)(3) does not require a finding of
willfulness.

For these violations of the statute, the Pregiding Officer assessed penalties
of $200,000 agajnst Interlink ($150,000 for the violations of section 16
and $50,000 for the violations of section 18), $50,000 against Consolidated
and $5,000 against both Cheerio and Liberty. However, he declined to
issue cease and desist orders against any of those four respondents, on
the ground that in light of the facts established in the proceeding, such
orders would be limited in scope and difficult to enforce. He stated that
the penalties he assessed were severe and would accomplish more than
cease and desist orders.

Finally, the Presiding Officer concluded that the record did not support
findings of violations against any of the other respondents, le., Ariel,
Oasis, Javelin, Dean and the individuals Merritt, Sharma and Boudart With
respect to the individuals, he noted that the Commission’s Qrder of Inves-
tigation and Hearing included as an issue whether cease and desist orders
should be issued against them. However, he stated that such orders were
not warranted ‘‘because the record in this case fails to establish which
of them, or for that matter, if all of them tock part in the violative
conduct” (LD. at 29-30).

D. Positions of the Parties

1. Respondents

In their Exceptions, Interlink, Consolidated, Cheerio, Dean and Liberty 53
attack the LD. for both its style and substance, They argue that the Presiding
Officer failed to articulate basic factual findings necessary to support his

33The Exceptions note (p. 2, n. 1} that the 1.D. found no violations by Ariel, Charles, Klaus & Co. (the
parent company of Oasis and Javelin) and the individual respondents, and state that ‘‘the Instant pleading
1s filed only on behalf of the remaining respondents. . . .'* No mention is made of Joshua Dean, but presum-
ably the same statement would apply.
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ultimate conclusions, and that the L.D. violated the provisions of the Admin-
istrative Procedure Act, 5 U.S.C. §51 er seq., and the Commission’s regula-
tions by failing to refer properly to the record in support of the findings
it did make. They take particular exception to the Presiding Officer’s ref-
erence to the ‘‘entire record”’ in certain of his findings as potentially
violative of procedural due process.

The primary substantive argument advanced by the respondents is that
the different commodity descriptions used in most of the instances of
misclassification (i.e., cellulose acetate/cellulose film and cigarette paper/
industrial wrapping paper) did not denote any true difference in commodity
usage and, in any event, that Interlink did not know that the wrong descrip-
tion was being employed for vessel operator rating purposes. They contend
that the Presiding Officer erroneously ignored testimony they had adduced
that cellulose acetate is available in the form of film and that the wrapping
paper being shipped would require further processing before it could become
cigarette paper. Respondents argue that the vessel-operating carriers had
filed both sets of terms for each commodity within the same tariff, thus
creating an ambiguity. They further contend that Interlink personnel had
checked with the vessel operators and made reasonable attempts to ascertain
the most appropriate rating for the commodities involved. They state that
the Presiding Officer erred by dismissing this testimony out of hand on
the ground that it was self-serving and uncorroborated,

With respect to the instances of misdeclaration of weight, they contend
that in some cases there was no misdeclaration and, in the others, if
there were incorrect weights given to the vessel operator, the weight dif-
ferential made no difference in the freight charges because of minimum
weight rules. In sum, the respondents submit that the record does not
support the conclusion that they knowingly and willfully obtained transpor-
tation at Jess than the rates required by law.

The respondents also argue that in finding viclations by Consolidated,
Cheerio and Liberty, the Presiding Officer failed to make findings of fact
in support of that conclusion and instead wrongly relied on a presumption
of common ownership among those companies. They stress that the record
contains no evidence of actions by Cheerio, Consolidated and Liberty and
state that, in fact, “‘these entitics were just names used on Interlink ship-
ments and these companies performed no functions in relation to the in-
volved shipments’” (Exceptions at 15). They contend that the Presiding
Officer was inconsistent to find that Interlink misdescribed the shipments
at issue and, at the same time, to hold that the passive entities of Consoli-
dated, Cheerio and Liberty also violated section 16.

The respondents further state that the penalties assessed by the Presiding
Officer are excessive and, if upheld, will put Interlink out of business.
Finally, they contend that the Presiding Officer erred in finding that Interlink
is controlled by Martyn Merritt, Sharma and Boudart and that Merritt
has a “‘substantial ownership interest and/or a primary operating responsi-
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bility in Cheerio, Liberty Shipping and Consolidated'’ (I.D. at 12), They
suggest that since, in their view, these findings had no effect on the
LD.’s ultimate conclusions, they simply be *‘deleted’’ by the Commission
(Exceptions at 21).

2. Hearing Counsel

Hearing Counsel deny that there is any ambiguity in the vessel operators’
tariff commodity descriptions, They contend that the record shows that
celtulose film is but one form of cellulose acetate and that cellulose acetate
is also available as ‘‘lacquers, powder, pellet, or granules, rods, tubes
or other extended forms and sheets,”” all of which are susceptible to separate
tariff commodity classification (Reply at 2).54¢ With respect to cigarette
paper, Hearing Counsel state that if someone ‘‘decides to use cigarette
paper for another purpose, this does not create a tariff ambiguity which
authorizes the shipper to misdeclare the shipment” (id. at 3), They argue
that there is clear evidence of a deliberate scheme on the part of Interlink
and Liberty because their own bills of lading correctly described the cargo
based on shipper packing lists, but they then declared to the vessel operators
a completely different set of descriptions. Similarly, with respect to the
misdeclarations of weight, the shipper would inform Interlink of the correct
weight or cube for the cargo being shipped, as shown by the packing
lists and export declarations.

Hearing Counsel emphasize that this case does not involve a normal
NVOCC “‘rate spread’ created by the service of consqlidating several
small shipments .into a full containerload. They state that the shipments
involved here were full containerloads of a single commodity when they
were tendered to Interlink, and that Interlink then created an illegal rate
spread by making false declarations to the ocean carrier,

Hearing Counsel note that the respondents made no attempt in their
Exceptions to address the Presiding Officer's finding that they violated
section 16 by falsely representing that 24 shipments were to be transshipped.
They defend the LD.’s findings with respect to Consolidated, Cheerlo and
Liberty by arguing that Consolidated and Cheerio were acting as agents
of Interlink and, as such, clearly fall within the proscriptive reach of section
16,5 and that Liberty acted as NVOCC on two misdeclared shipments,
Finally, Hearing Counsel describe as appropriate the penalties assessed by
the Presiding Officer. ‘

Hearing Counsel make no comment on the LD.’s conclusions that the
record did not support findings against the other respondents and that
cease and desist orders were not required.

$4Ex, 23 at C-765; 18 Apr, Tr. at 48,
35 The prohibitions of section 16 apply to, inter alia, '“any shipper, . . . or other person, or any . . . agent
. . . thereof . . . ."
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DISCUSSION

After reviewing the record, the LD., the respondents’ Exceptions and
Hearing Counsel’s Reply to Exceptions, the Commission has determined
that we cannot reach at this juncture a final conclusion as to whether
violations of law were committed by any of the respondents.56 Ultimately,
any findings of violations in this case must be based primarily on the
shipping documents introduced into the record by Hearing Counsel through
the testimony of Mr. Mingione. The Commission is satisfied that the posi-
tions of the parties as to the legal significance of those documents have
been adequately set forth in the record and analyzed by the Presiding
Officer. Although we do not reach the merits of those positions at this
time, we see no need for the taking of further testimony or briefing regard-
ing the substance of the documents. The arguments in the respondents’
Exceptions and Hearing Counsel’s Reply will be preserved for resolution
at the appropriate time.

However, the Commission is not satisfied that the record adequately
describes the corporate structures of some of the respondents, the relation-
ship (if any) among them and the roles played by certain individuals.
There simply are too many important questions that have been left unan-
swered. Some of these questions were identified by the Presiding Officer
at the close of his Initial Decision. He cited them as the reason why
he found no viclations by Klaus, Qasis, Javelin, Dean and the individual
respondents. Although the Commission renders no judgment now regarding
that particular conclusion by the Presiding Officer, we have determined
that, in light of the matters requiring further investigation, the best exercise
of our discretion would be to reopen the record with regard to all respond-
ents. At the close of the remand proceedings, the Presiding Officer will
be in a position to reexamine his conclusions (including the possible imposi-
tion of penalties or cease and desist orders) with regard to each respondent,
if the evidence requires.

The inadequacies and contradictions of the present record are illustrated
best by Interlink. If it is assumed for purposes of analysis that the shipping
documents do show a pattern of malpractices, the Presiding Officer’s find-
ings against that company appear justified at first glance. Interlink acted
as NVOCC on most of the suspect shipments and it appeared to be the
link in the shipping chain at which the correct description, weight, measure-
ment or—in the case of the false transshipments—destination of each ship-

56 Byidence was introduced into the record regarding previous administrative and court actions involving
some of the respondents. Throughout the hearings, the respondents objected vigorously to the introduction
into the record of that evidence, on the grounds that it was irrelevant and concemmed persons not parties to
this proceeding and that they had not had a fair opportunity to defend against it. In his Initial Decision, the
Presiding Officer stated at the outset that in the absence of any supporting evidence of a prior course of
conduct involving similar practices, he would not consider any of the evidence to which the respondents ob-
jected. The Commission agrees with this approach and we have and will accord no weight whatsoever to
that evidence. To do otherwise could result in findings based on information that is not probative moreover,
respondents” rights to procedural due process could be violated.
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ment were altered. However, the record also shows that Interlink has only
two employees who do clerical work and have no operational autonomy.
There is no clear indication as to who is responsible for making policy
decisions for the company.’? Interlink seems to have no physical assets
aside from its bank accounts, tax forms and correspondence stock, Thus
the difficulty becomes clear. Assuming that the documents show that mis-
representations were made to the vessel-operating carriers, someone made
a decision to make those misrepresentations—but no employee of Interlink
has the authority to make such a decision. On this record, therefore, a
finding against Interlink makes little sense, particularly in light of section
16’s requirements of willfulness or conscious wrongdoing. Intent cannot
be ascribed to a corporate entity that apparently lacks the ability to make
any important decision. Section 18 does not require a finding of willfulness,
but the documentary evidence here arguably shows a pattern of extended
and consistent misrating that in turn implies guidance beyond the authority
of two tariff clerks. Further investigation is necessary to determine exactly
who was responsible for running Interlink during the period of record,
a matter that obviously involves Interlink’s relationship with Ariel.

The Presiding Officer’s basis for finding that Consolidated, Cheerio and
Liberty also violated section 16 raises a similar concern that, if there
were violations, the responsibility lies somewhere else. He stated that Con-
solidated, Cheerio and Liberty violated section 16 because they were ‘‘con-
trolled and operated by the same people who used Interlink.,” (L.D. at
20). As noted, the identity of the individuals ‘‘using'’ Interlink has not
been established. But if such individuals were responsible for misrepresenta-
tions or other actions giving rise to violations of law, they should be
held accountable rather than (or at least in addition to) corporate entities
such as Consolidated and Cheerio, especially in light of Martyn Merritt’s
testimony that Consolidated and Cheerio were ‘‘nonentities’’ used to screen
the vessel operators away from Interlink’s shipper clients.’® If that is so,
it appears that someone had authority over the operations of all three
companies.

It should be noted at this juncture that the record does not support
the Presiding Officer’s statement that Liberty was ‘‘controlled and operated
by the same people who used Interlink." The only evidence regarding
Liberty’s ownership is that Mary Anne Merritt, Martyn's wife, owns some
unspecified shares. Any findings against Liberty on this record would have
to be based very narrowly on two shipments that may have been
misdeclared.®® Similar limited evidence exists regarding Oasis and Javelin,
against which the Presiding Officer made no findings.¢® This evidence

37 At one point during the evidentiary hearings, the Prosiding Officer remarked accurately of Interlink:
“It's a strange company, nobody knows who the boss i3, 19 Apr. Tr. at 160.
34 This testimony was used by respondents in their Exceptions as the reason why the Presiding Officer
emed in finding that Consolidated, Cheeric and Liberty viclated section 16.
39Ex, 8-1, 8-3, TA, Attachment E.
“0Ex, TA, Attachment E; Ex. DD, CC, Z, AA, BB,
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also raises questions about the relationship between Oasis, Javelin and
Liberty, on the one hand, and Cheerio, Consolidated and Interlink, on
the other, because the names of the latter three companies were again
listed as “‘agents for shipper’’ on the vessel operator bills of lading. There
may have been a symbiotic relationship between the two groups of compa-
nies, in which they would take turn using each other’s names to facilitate
deception of the vessel-operating carriers.

Perhaps even more important, there is an open question as to the role
of Javelin and Qasis in the shipments that allegedly were falsely trans-
shipped. To reiterate, the Presiding Officer found that on these shipments,
an Interlink NVOCC bill of lading was issued to the actual shipper/exporter
showing that the cargo was destined for Europe, e.g., Belgium. The cargo
was then misrepresented to Dart Line and Trans Freight Line, two vessel-
operating carriers providing service between the United States and Europe,
as being destined for transshipment to countries outside Europe, e.g., Turkey.
This misrepresentation permitted the cargo to get special lump sum rates
for transshipped cargo offered under connecting carrier agreements that
Dart and Trans Freight Line had with Oasis and Javelin in the latter’s
capacity as vessel operators in Mediterranean foreign-to-foreign trades. Once
again, the “‘agent for shipper’’ practice was employed, but this time with
Oasis and Javelin, rather than Consolidated or Cheerio, appearing on the
Dart and Trans Freight Line bills of lading.! The record does not show
why this was done, who directed that it be done and whether Qasis and
Javelin knew about it.

A. Factual Issues Requiring Further Investigation

In order to give maximum guidance to the parties and the Presiding
Officer, the Comrmission sets forth below specific questions that have been
raised by the general issues discussed above and should be investigated.
This list is meant to be illustrative rather than exhaustive, of course, because
the answers to those questions may open up new areas of exploration.
Although they have been categorized according to particular respondents,
certain questions may apply with equal force to two or more respondents.

1, Ariel

J.A. Mott was president of Ariel from August, 1980 to August, 1983,
which encompasses most of the period of apparent violations. After August,
1983, he retained his ownership interest of 200 shares. What does Mott
know about the relationship of Ariel and Interlink during the period of
record, the chain of command at Interlink, and the shipping transactions
under investigation?

61 As noted previously, the respondents did not except to the Presiding Officer’s findings with regard to
the false transshipments.
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Mott may also have information with regard to the ownership, directors,
officers and lines of business of ASA Development Co. during the period
of record. To whom did Mott report at ASA? In this connection, we
note that a representative of ASA attended the annual meetings of the
Ariel shareholders.62 That individual should be identified and, if possible,
called to testify as to the nature and ownership of- ASA and its relationship
with Ariel. Specifically, what representation did ASA have on the Ariel
board of directors? Why did the Ariel board shrink from six directors
to four between August 1982 and August 19837 At some point during
that same period, Martyn Merritt purchased 200 shares of Ariel formerly
held by Roy Brookes and became & member of the board. When precisely
did that happen? Is there any connection between Merritt's becoming a
member of the board and the departure of Arun Dutta and Avinash Kohli?
What does Brookes know about ASA and the day-to-day relationship be-
tween Ariel and Interlink?

Before he acquired Brookes's shares, Martyn-Menitt was hired as a
consultant by Ariel in August 1982, At the same time, his wife Mary
Anne was elected assistant secretary of Ariel. This may indicate that the
Merritts had a relationship with Ariel before August 1982, What does
Mary Anne Merritt know sbout that and what were her duties at Ariel?

Finally, further information is necessary regarding the basis of the Decem-
ber 1983 Dun & Bradstreet report that 60 percent of Ariel was owned
by Charles, Klaus. & Co.

2. Interlink

Who are the othier owners of Interlink, besides Martyn Metritt, Sharma
and Boudart? What do they know about the issues in this case? In view
of the ostensibly minor shares held by Merritt, Sharma and Boudart, why
has there been no change in the directors and officers since 19807 Do
any of the owners of Interlink (including Sharma and Boudart) have interest
in Ariel or in ASA?

Is there an agency relationship between Ariel and Interlink? What is
Sharma’s knowledge on that question and on the day-to-day operations
of Interlink? If Interlink realizes a net after-tax -profit for a calendar year,
how is that profit distributed to Interlink's owners (this has particular rel-
evance to the unlawful freight savings allegedly realized by Interlink during
the period of record)? What were Interlink’s revenue results for 1981,
1982 and 19837 Who is responsible for maintaining Interlink’s finances
and preparing its tax returns?

What were the duties of the two Interlink employees dunng the period
of record? Who supervised them? Who directed that the names of Consoli-
dated, Cheerio, Dean, Oasis and Javelin be supplied to the vessel-operating
carriers as ‘‘agents for shippers’’? Who directed them to declare to the

82Ex, FA, I-C, 2-A.
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vessel operators that the shipments under investigation would be trans-
shipped? Who was responsible for the untariffed rates assessed against
certain shipments? What knowledge did they have of the alleged
misdeclarations of weight, measurement or commodity on the shipments
under investigation?

3. Consolidated

Who were the owners of Consolidated during the period of record?
Who were its officers? Who were its directors? Did it have any assets
of its own? Did it have any salaried employees? Was the use of Consoli-
dated as ‘‘agent for shipper’’ in the Interlink shipments made known to
Consolidated’s officers and directors? Did Consolidated receive any benefit
from that practice?

4, Cheerio

Did Martyn and Mary Anne Merritt, Cheerio’s owners and officers, know
that Cheerio was being used as ‘‘agent for shipper’’ in the Interlink ship-
ments? Did Cheerio receive any benefit from that practice?

5. Liberty

Who were the owners of Liberty (besides Mary Ann Merritt) during
the period of record? Who were its directors? Who were its officers?
On the two 1983 Liberty NVOCC shipments where cargo may have been
misdeclared, who directed that Interlink be listed as “‘agent for shipper”
on the vessel operator bills of lading? Is there any significance in the
fact that Thomas Matthews, an Ariel employee, is the U.S. filing agent
for Liberty?

6. Oasis and Javelin

Is there any more recent information available on the ownership of
Charles, Klaus & Co., the parent of Qasis and Javelin? Who were respon-
sible for the day-to-day operations of Oasis and Javelin during the period
of record? On the 1983 NVOCC shipments where cargo may have been
misdeclared, who directed that the names of Consolidated, Cheerio and
Joshua Dean (ostensibly the ultimate owner of Qasis and Javelin) be used

s ‘‘agent for shlpper” on the vessel operator bills of lading? Is there
any significance in the fact that Mary Anne Merritt is the U.S. agent
for Oasis and Javelin? Was the fact that Oasis and Javelin were used

as “‘agent for shipper’’ in connection with the false transshipments known
to them? Did they receive any benefit?

B. Issues of Law

In addition to further development of the factual record with regard
to the issues discussed in this order, the Commission also wishes the
parties to brief and the Presiding Officer to issue a supplemental initial
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decision on certain issues of law. These include: whether the Commission
has the authority to issue cease and desist orders forbidding violations
of the Shipping Act of 1984 based on violations of the Shipping Act,
1916,53 whether a cease and desist order can be issued against an individual
even if no findings of violations of law are made against him and, depending
on the information developed, whether separate incorporations can and
should be pierced in the imposition of sanctions.

THEREFORE, IT IS ORDERED, That this proceeding is hereby re-
manded to the Presiding Officer for further development of the record
and issuance of a supplemental initial decision as described above;

IT IS FURTHER ORDERED, That, pursuant to Rule 61 of the Commis-
sion's Rules of Practice and Procedure (46 C.F.R, §502.61), the supple-
mental initial decision of the Presiding Officer shall be issued by December
16, 1986 and the final decision of the Commission shall be issued by
April 16, 1987.

By the Commission.
{S) BRUCE A. DOMBROWSKI
Acting Secretary

43This lsaue wns raised by respondents {e.g.. 17 Apr. Tr. 16) but not reached by the Presiding Officer.
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DOCKET NO. 83—44

STEVENS SHIPPING AND TERMINAL COMPANY V., SOUTH
CAROLINA STATE PORTS AUTHORITY

ORDER ADOPTING INITIAL DECISION

December 27, 1985

This proceeding was initiated by the filing of a complaint by Stevens
Shipping and Terminal Company (Stevens) alleging that certain items in
the terminal tariff of the South Carolina State Ports Authority Ports Author-
ity) violated sections 15 through 18 of the Shipping Act, 1916 (1916
Act) (46 U.S.C. app. §814-817). Specifically, the complaint alleges that
Items 5, 20, 25, 135 and 136 of the Ports Authority’s tariff are unlawful
because they require Stevens to indemnify the Ports Authority for the
Iatter’s own negligence and are being applied in an unjustly discriminatory
manner against Stevens. The Commission’s Bureau of Hearing Counsel
intervened in the proceeding. An Initial Decision (ILD.) has been issued
by Administrative Law Judge Norman D. Kline (Presiding Officer) finding
that tariff Items 20, 25 and 135 violated section 17 of the 1916 Act!
Exceptions to the LD. were filed by Stevens and the Ports Authority.
Hearing Counsel and Stevens filed Replies to the Exceptions of the Ports
Authority. The Ports Authority filed a Reply to the Exceptions of Stevens.

BACKGROUND

The controversy between Stevens and the Ports Authority arose out of
an accident that occurred at the Charleston terminal on January 20, 1982.
Stevens was loading locomotives aboard a vessel bound for Saudi Arabia
utilizing a ganty crane and operator rented from the Ports Authority when
the crane collapsed causing the loss of a locomotive. The consignee and
its insurer filed suit in the U.S. District Court for the District of South
Carolina, Charleston Division, against the ocean carrier, Stevens and the
Ports Authority. The Ports Authority cross-claimed and filed a separate
action against Stevens, The Ports Authority alleged that Stevens was the
negligent party and that the terminal tariff held the Ports Authority harmless
and required indemnification by Stevens. Stevens requested a stay of the
proceedings to allow the Commission to determine the lawfulness of the

'The Presiding Officer found thal section 17 of the 1916 Act was essentially reenacted as section 10(d}
(1) of the Shipping Act of 1984 (1984 Act) (46 U.S.C. app. §1709). Therefore, any violation of section
17 of the 1916 Act was deemed to also violate section 10{d)(1) of the 1984 Act. See, 28 F.M.C, 103, 105
at fn.4.
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tariff’s indemnification provisions. The Court granted the request. Stevens
subsequently filed the complaint which initiated this proceeding.

At prehearing conferences convened by the Presiding Officer the scope
of the proceeding was narrowed and the issues specified. Stevens relied
upon sections 16 First and 17 of the 1916 Act (46 U.S.C. app. §815
First and 816) as the basis of its complaint. The parties agreed that the
lawfulness of Items 5, 20, 25 and 136 could be determined as a matter
of law without an evidentiary hearing.2 The questions of actual control
of the crane operator under Item 135 and the discriminatory application
of that Item were deemed to be factual issues requiring an evidentiary
hearing.?

The Presiding Officer issued a preliminary ruling that: (1) Items 20
and 25 violated section 17 of the 1916 Act; (2) Item 136 was lawful
on its face; and, (3) Item 5§ was not unlawful, but could not be construed
as imposing tariff items that were otherwise unlawful. The matter then
went to hearing.

INITIAL DECISION

The Initial Decision issued subsequent to the evidentiary hearing found
essentially as follows with respect to the lawfulness of the tariff items
at issue:

Item No. 5 is not unlawful because it is merely declarative of existing
law. However, tariff provisions of this kind cannot be utilized to enforce
tariff provisions which are otherwise unlawful by imputing such an agree-
ment to facilities users. Therefore, although Item 5 is not unlawful it
adds nothing substantive to the tariff and does not prevent users seeking
relief from the application of other unlawful provisions.

Items 20 and 25 are unlawful on their face. They attempt to exculpate
the terminal operator from liability for its own negligence without affording
users a concormnitant benefit and attempt to impose liability on users without
regard to fault. Such provisions are unreasonable under section 17 of the
1916 Act as it has been consistently construed by the Commission. The
Ports Authority’s argument that it does not apply the provisions in such
a manner in actual practice does not alter the fact that the provisions,
as published, are unreasonable.

Item 136 is not unlawful on its face, The provisions are construed as
8 warranty or assurance that the Ports Authority provides adequate cranes
and competent operators. Such provisions are reasonable on their face,
Whether the Ports Authority breached this obligation is a maiter for the

2Jtem § imposed & rule that use of the facilitles constituted an agreement to be bound by all terms of
the tariff. 28 F.M.C. at 107, Item 20 required users to hold harmless and indemnify the Ports Authority for
all losses. J/d. at 109. Item 25 stated that vessel owners and their agents were responsible for all damages
resulting from the uge of port facilities, /d, Item 1365 stated that the Porte Authority provided adequate cranes
and qualified operators and required their use In preference to private cranes. 28 PM.C, at 116,

3 Tarlff Item No, 135 purported to disclaim Hability on the part of the Ports Authority for Josses resulting
from crane operations and placed the crane operator under the control of the renter, /d.
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Court to determine. The further requirement that users must utilize Ports
Authority cranes in preference to private facilities, the so-called *‘first-
call”’ system, was not disputed, Its only relevance is with regard to Stevens’
assertion that it did not select or controi the crane and its operator. However,
that factual issue does not affect the lawfulness of Item 136.

Item 135 is unlawful based on the evidentiary record. It does not comport
with the actual practice of the Ports Authority. The Item provides that
crane operators are so-called ‘‘borrowed servants’® of the crane renter,
that is, under the exclusive control of the renter, and that the Ports Authority
has no liability for damages resulting from the use of the crane, The
record indicates, however, that the Ports Authority does not relinquish the
right to control its crane operators and in fact retains extensive control
over crane operations and the operator. Therefore, they are not “*borrowed
servants’’ and remain employees of the Ports Authority during crane oper-
ations, It is an unreasonable practice under section 17 of the 1916 Act
to impute the negligence of the Ports Authority’s employees to users of
facilities. Because Item 135 embodies this practice it is an unreasonable
tariff provision in violation of section 17.

Stevens also alleged in its complaint that the Ports Authority practices
under Ttem 135 were unjustly discriminatory in violation of section 16
First of the 1916 Act because the Ports Authority entered into separate
agreements with ocean carriers and their agents which were contrary to
Item 135. The Presiding Officer found it unnecessary to pass upon this
discrimination claim because he had already found the provision to be
unlawful. Furthermore, he noted that the subject agreements contained ¢on-
comitant benefits to the ocean carrjers and had been approved by the
Commission under section 15 of the 1916 Act. The Presiding Officer also
declined to direct specific amendments to Item 135 because the Commission
has in such cases allowed a reasonable amount of time for the filing
of amendments to terminal tariffs.

Finally, the Presiding Officer noted that the Ports Authority had amended
Items 20 and 25 during the course of the proceeding. Hearing Counsel
argued that the amendments were insufficient because they could be con-
strued as exculpating the Ports Authority when it was partially at fauit
for losses. Stevens also objected to the amendments and sought a ruling
that the amendments could not be applied retroactively to the suits pending
in the District Court. The Presiding Officer found that it was unnecessary
to pass upon the lawfulness of the amended tariff provisions because only
the original tariff provisions are actually at issue in this proceeding and
in the District Court proceedings.

He also found it unnecessary to issue a cease and desist order concerning
the assertion of the unlawful tariff items in the District Court proceedings
on the basis that the Court should be free to determine negligence issues
in those proceedings under local law.
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POSITIONS OF THE PARTIES

Ports Authority

The Ports Authority does not object to the finding of the Presiding
Officer with respect to Items 20 and 25 of its tariff. The Ports Authority
argues, however, that these amended Items are not ambiguous nor excul-
patory. The Ports Authority also argues that it was proper for the Presiding
Officer to allow the Ports Authority some time to fashion a workable
revision of Item 135 and to refuse to restrict the Ports Authority’s arguments
in the District Court proceedings.

However, the Ports Authority does object to the findings concerning
Ttem 135, specifically the finding that the Ports Authority could not require
that the crane operators become the ‘‘borrowed servants’ of the crane
renters. The Ports Authority argues that this finding is unjustified and
impractical, and requests oral argument.

Stevens

Stevens disagrees with the Ports Authority's characterization of the L.D.
and argues that in finding Item 135 unlawful the 1.D. did not prohibit
transfer of control over crane operators, However, Stevens excepts to the
Presiding Officer’s failure to order the Ports Authority to amend Item
135,

Stevens also takes issue with the failure of the Presiding Officer to
review the lawfulness of the amended tariff Items 20 and 25, published
by the Ports Authority during the course of the proceeding. It contends
that these amended provisions are also unlawful because they can be con-
strued as exculpating the Ports Authority in all cases except those where
the Ports Authority is found to be ‘‘solely” negligent and responsible
for losses.

Finally, Stevens disagrees with the Presiding Officer’s determination that
it was unnecessary to order the Ports Authority to cease and desist from
asserting the exculpatory provisions in the suits pending in District Court.

Hearing Counsel

Hearing Counsel supports the findings of the Presiding Officer and urges
their adoption by the Commission. It argues that the L.D. fully comports
with applicable precedent and is properly based on the weight of evidence
in the record.

DISCUSSION

The findings of the L.D. with respect to the original tariff items challenged
by Stevens are correct under applicable precedent and are fully supported
by the evidence of record in this proceeding. Accordingly, and for reasons
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more fully stated below, the Commission adopts the essential findings of
the Initial Decision as the final decision in this proceeding.

Tariff Item No. 5 merely provides that users of terminal facilities are
bound to the provisions of the terminal tariff. This is declarative of existing
law and adds no validity to other tariff provisions which may otherwise
be unlawful.*

Item No. 136 is a statement or warranty that the Ports Authority provides
adequate cranes and competent operators. There is no apparent basis to
find this provision unlawful. In fact, it appears to accrue to the benefit
of users of the cranes to the extent it provides a contractual cause of
action if the crane or its operator are deficient.

[tems No. 20 and 25 are unlawful because they purport to exculpate
the Ports Authority from its own negligence and impose liability on crane
users without regard to fault. In several cases the Commission has found
such provisions unlawful.>

Item No. 135 was properly found to operate in an unreasonable manner
because it purports to transfer control over crane operations to stevedores
when in fact the Ports Authority retains significant control over crane
operations.5 Contrary to the Ports Authority Exceptions, the LD. did not
prohibit a transfer of control over crane operators to stevedores; it was
the variance between the tariff provision and actual practice that was found
to be unreasonable. Under the facts of this case, Item No. 135 unlawfully
attempts to exculpate the Ports Authority for the potential negligence of
its employees, i.e., crane operators, when operating within the scope of
the terms of their employment. The Presiding Officer was correct, however,
in not ordering specific amendments to Item No. 135 because the Ports
Authority is entitled to choose between two basic methods of operation.
It could either change its practices in providing crane operators and sur-
render total control over them to stevedores during lift operations or accept
potential liability for their actions when operating cranes pursuant to Ports
Authority directives.

The Presiding Officer was correct that it was not strictly necessary to
pass upon the applicability and lawfulness of amended Items No, 20 and
25. However, in the interest of judicial economy and because the decision
in this case will be used to assist the District Court in the consolidated
cases pending before it, it appears appropriate to do so here.

The Commission therefore advises that under its regulations the amended
items may not operate retroactively to affect those pending suits.” The

4+ West Guif Maritime Association v. Port of Houston Authority, 22 FM.C. 420 (1980) affirmed sub. nom,
West Guif Maritime Association v. Federal Maritime Commission, 652 F.2d 197 (D.C. Cir. 1981).

3 See eg., United States Lines, Inc. v. Maryland Port Administration, 20 S.R.R. 646 (1980); West Guif
Maritime Asseciation v, The .City of Galveston, 22 FM.C. 101 (1979).

6 See, 28 F.M.C. at 142-145,

7Changes in terminal tariffs must be filed on or before, not afier, their effective date. 46 C.F.R. 515.4,
In any event, the amendments to tariff Items 20 and 25 went into effect on Movember 1, 1984 and would
appear to have no effect on the incident of January 20, 1982,
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Commission also notes that amended Items No. 20 and 25 appear ambiguous
and potentially unlawful, at least to the extent ‘that they limit the Ports
Authority liability to only those instances where it is solely at fault.® Case
law is clear that ambiguous-tariff provisions which may be read to excuipate
the terminal operator in instances where it is partially at fault are also
unlawful.?

However, it is not appropriate for the Commission fo. order the Ports
Authority to cease and desist from asserting its tariff provisions as a defense
in the pending District Court actions. These provisions may have relevance
1o the negligence issues before the District Court apart from their unlawfui-
ness under the Shipping Act of 1984. See, Wilmington Stevedores v. Port
of Wilmington, 22 S.R.R. at 1657. It is not only of questionable legality
under the Commission’s enabling statute, but would also. appear to be
a usurpation of the District Court’s authority to determine the issues before
it in the pending civil suits.

THEREFORE, IT 1S ORDERED, That the Initial Decision issued in
this proceeding is adopted, and made a part hereof, and; :

IT IS FURTHER ORDERED, That the Exceptions to the Initial Decision
filed by Complainant, Stevens Shipping and Terminal Company, and Re-
spondent, South Carolina State Ports Authority, are denied to the extent
that they are inconsistent with this Order, and;

IT IS FURTHER ORDERED, That the request of the South Carolina
State Ports Authority for oral argument is denied; and

IT IS FURTHER ORDERED, That this proceeding is discontinued.

By the Commission,
(3) BRUCE A. DoMBROWSKI
Acting Secretary

2The critical language of tho amendments appears at pages 85 and 86 of the Initla) Decision,
9 Central Natianal Corp, v. Port of Houston, 26 FM.C. 296 (1984),

28 FM.C.



FEDERAL MARITIME COMMISSION

DOCKET NO. 83-44
STEVENS SHIPPING AND TERMINAL COMPANY

V.

SOUTH CAROLINA STATE PORTS AUTHORITY

Complainant, a stevedore operating at the Port of Charleston, alleges that five provisions
in respondent Ports Authority’s terminal tariff are unreasonable in violation of section
17 of the Shipping Act, 1916, and that respondent has applicd one provision in a
discriminatory and prejudicial fashion, in violation of section 16 First of the 1916 Act
Respondent is applying the provisions in connection with two lawsuits in which respondent
is seeking to hold complainant responsible for damages to a crane and locomotive resulting
from an accident which cccurred while the crane and its operator were rented by complain-
ant from the respondent. It is held:

(1) Two of the larff provisions regarding users’ conseni to the tariff and respondent’s
rental system are not unlawful on their face;

(2) Two provisions (Ilems 20 and 25) which, as originally worded, could impose liability
on and require indemnification from users even if respondent Ports Authority were neg-
ligent, are unlawful on their face;

(3) One provision {Ilem 135) which purports to transfer control over Ports Authority crane
operators to renting stevedores and disclaims Ports Authority liability is unlawful because,
in fact and in law, the right to control the crane operator does not pass from the
Ports Authority to the renting stevedore under the ‘‘borrowed-servant’’ doctrine;

(4) Complainant’s allegations that respondent viclated section 16 First are not supportable;

(5) Respondent is ordered 1o cease and desist from carrying on the unreascnable exculpatory-
type practices embodied m the above ladff provisions, which practices and provisions
are ubreasonable, in violation of section 17 of the 1916 Act and section 10(d)(1) of
the Shipping Act of 1984,

Francis J. Gorman, JoAnne Zawitoski, and W. Jefferson Leath, Jr. for complainant Stevens
Shipping & Terminal Company.

William H. Vaughan, Jr., Patrick J. (' Connor, Thomas C. Zielinski, and John L. Choate
for respondent South Carolina State Poris Authority.

Adaron Reese and James S. Oneto for Hearing Counsel.

INITIAL DECISION ! OF NORMAN D. KLINE, ADMINISTRATIVE
LAW JUDGE

Adopted December 27, 1985

The complaint, which initiated this proceeding, was filed and served
on February 27, 1983, by complainant Stevens Shipping & Terminal Com-

1This decision will become the decision of the Commission in the absence of review thereof by the Com-
mission (Rule 227, Rules of Practice and Procedure, 46 CFR 502.227).

28 F.M.C. 103



—

[

N

104 FEDERAL MARITIME COMMISSION

pany (Stevens), Stevens; a stevedoring company engaged in stevedoring
and terminal operations in the Port of Charleston, South Carolina, is chal-
lenging the lawfulness of several provisions contained in the tariff published
by respondent South Carolina State Ports Authority (SCSPA or Ports Au-
thority), an agency of the State of South Carolina which owns and operates
terminal facilities in the Port of Charleston,

The filing of the complaint was an outgrowth of an accident which
triggered two earlier lawsuits. Apparently, a railroad operated in Saudi
Arabia purchased six locomotives and booked their shipment with an ocean -
carrier known as United Arab Shipping Company sometime in October
of 1981. This carrier or its agent arranged to have the locomotives move
through Charleston and to have Stevens load the locomotives onto the
vessel sailing from that port. In order to perform this service, Stevens
rented a gantry crane known as Unit No. 1575 ‘from the Ports Authority
who also fumnished a crane operator or operators, Prior to loading the
shipment, however, on January 20, 1982, the crane collapsed when handling
the sixth and last locomotive.

As a result of the above accident, on January 20, 1983, the Arabian
purchaser and consignee and its insurer brought-suit in the U.S. District
Court in Charleston against the ocean carrier, Stevens, and the Ports Author-
ity seeking $1 million for damages to the locomotive 2. The Ports Authority
denied liability and raised a number of defenses, including Item 135 of
its terminal tariff, which item disclaimed liability on the part of the Ports
Authority and purported to place the crane operator under the control of
the renter. In addition, the Ports Authority cross-claimed -against Stevens,
alleging that Stevens had taken control of the crane which had coliapsed
as a result of Stevens’ operations and use of the Port Authority's facilities.
The Ports Authority also asserted the ‘‘terms and conditions’’ of its tariff
generally and specifically referred to Item 20 of -that tariff, which item
required users ‘‘to indemnify and save harmless the authority-from and
against all losses, claims, demands and suits for damages. . . ."

In addition to this first suit and cross-complaint, on February 3, 1983,
the Ports Authority brought suit against Stevens in the same court, alleging
that Stevens had taken control of the crane, the operator, and the operations
and, through its negligence, had caused damage to the crane and to the
Port Authority's facilities.? The Ports Authority again asserted the ‘‘terms
and conditions”’ of its tariff generally and referred specifically to Item
20.

Because of the role played by the Ports Authority’s tariff in both of
the above lawsuits, Stevens asked the court to stay the two proceedings

2 Saudi Government Raliways Organization and Red Sea Insurance Company v. United Arab Shipping Co.
(S.A.G.), Stevens Shipping and Termina! Company, an South Caroling State Poris Authorify, Civil Action
No. 83-176-8, United States Distrlet Court for the District of South Carolina Charleston Divislon,

2 South Carolina State Poris Authorlty v. Stevens Shipping & Termingl Company, Clvil Action No..B3-
293-8.
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to allow this Commission to consider the lawfulness of relevant portions
of that tariff. The court responded by issuing orders on December 9, 1983.
The court concluded:

. . . that the Federal Maritime Commission has some experience
and expertise in the field and this Court welcomes the Commis-
sion’s advice on the validity of the disputed tariff provisions.
Upon receipt of such advice, this Court will then decide the
legal questions presented under the particular facts of this case,
including any challenge to the validity of the Tariff then asserted.

Following issuance of the court’s orders, Stevens filed its complaint
in which it challenged various provisions of the Port Authority’s tariff
under the Shipping Act, 1916, which could be relied upon by the Ports
Authority to impose liability on Stevens and which allegedly were being
used by the Ports Authority to discriminate against Stevens. Stevens alleged
that tariff Item 20 (the indemnity provision) and Item 135 (disclaimer
of liability and passage of control to renters) and unspecified other tariff
items violated sections 15 through 18 of the 1916 Act, 46 U.S.C. secs.
814-817, on their face and insofar as they were being applied so as to
require Stevens to indemnify the Ports Authority for the latter’s own neg-
ligence and as they were being applied in an unjustly discriminatory fashion
against Stevens.* As relief, Stevens asked for an order that the tariff provi-
sions in question were null and void and unenforceable on their face
as applied to the facts in this case and for an order that the Ports Authority
cease and desist in any way from acting in accordance with these tariff
provisions or from seeking to enforce such provisions against Stevens and
for such other orders as the Commission might deem necessary and proper.

During the course of prehearing discovery, Stevens specified the tariff
items it was challenging. These were Items 5, 15, 20, 25, 135, 136, and
145. At a prehearing conference held on December 28, 1983, Stevens
narrowed the list of items it was challenging to five, namely, Items 5,
20, 25, 135, and 136. Items 20 and 135 have already been identified.
Item 5 referred to a rule that the user of the Ports Authority’s facilities
agreed to be bound by the tariff. Ttem 25 referred to a rule that vessel
owners and agents would be responsible for all damage resulting from
their use of the Ports Authority's facilities. Ttem 136 referred to the Ports
Authority’s holding out to provide adequate cranes and qualified operators

4During the course of the proceeding, Stevens namowed its comtentions and alleged that the tariff provi-
sions it was challenging were violative of sections 16 First and 17 of the Shipping Act, 1916, That Act has
in Jarge measure been supplanted by the Shipping Act of 1984, P.L. 98-237, 98 Stat. 67, 46 U.S.C. app.
secs. 17011720, effective June 18, 1984. The relevant portion of section 17 of the 1916 Act concemning
just and reasonable regulations and practices by marine terminal operators was re-enacted in essentially the
same language as section 10(d)(1), 46 U.S.C. app. sec. 1709. The relevant portion of section 16 First of
the 1916 Act concerning undue or unreasonable preference or advantage efc. was re-enacted as sections
10(b)}(11) and LO(b)(12) of the 1984 Act, 46 U.S.C. app. sec. 1709, and was made applicable to marine ter-
minal operators by section 10(d¥3) of the 1984 Act. Therefore, my findings and conclusions are the same
under either the 1916 or 1984 Acts.
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and to the Ports Authority’s practice of requiring users of its facilities
to rent a Ports Authority crane if suvitable and available in preference
to a private crane,

A second prehearing conference was held on May 23, 1984. The purpose
of that conference was to determine what kind of evidentiary record and
hearing would be required to resolve the issnes and to rarrow the issues.
It was determined that many of the issues could be resolved as matters
of law, i.e., without the need for evidentiary support. In other words,
they could be resolved by rulings in the natre of summary judgment
because they did not involve factual disputes. Accordingly, the lawfulness
of tariff Items 5, 20, 25, and 136 were determined in this manner, Tariff
Item 135 purported to transfer control of the crane operator to the renting
party, in this case, Stevens, and relieved the Ports Authority of liability
for personal injury or property damage resulting from operation of the
crane except that resulting from structural failure, This Item is known
as the “‘borrowed-servant’’ provision, To determine the lawfulness of Item
135 under the Shipping Act, 1916, it was found to be necessary to develop
an evidentiary record which would show whether the right to control the
crane operator passed to Stevens or remained with the Ports Authority.
The question of who possessed the right to control formed the essential
factual dispute between the parties and became the central issue to be
resolved on the basis of the evidendary record developed at the hearing
held in Charleston on January 21, 22, and 23, 1985.

The Lawfulness of Tariff Items 5, 20, 25, and 136

As discussed above, 1 found that the question of lawfulness of four
of the contested items in the Ports Authority’s tariff could be determined
without the need for an extended evidentiary record. This is because the
legality of the four items depended primarily upon principles of law and
did not require resolution of factual disputes or evidence other than the
text of the tariff provisions themselves, Under such circumstances, rulings
in the nature of summary judgments are appropriate and save unnecessary
time and expense. See discussion in Mass. Port Authority v. United States
Lines, Inc., 14 SRR 903 (ALJ 1974). Accordingly, I issued rulings as
to four of the tariff provisions in the nature of summary judgments. See
Preliminary Evaluations of Contested Tariff Ttems, June 5, 1984 (22 SRR
1030); Clarification of Rulings of Law, September 10, 1984, (Unreported.)

When issuing my rulings on June 5, 1984, I allowed the parties time
to comment cn them so that any corrections coitld be made prior to the
hearing. Two comments were filed, one by the Ports Authority and one
by Stevens. The Ports Authority asked me to clarify my ruling that the
lawfulness of the one tariff Item that could not be decided without an
evidentiary hearing (Item 135, the ‘*borrowed-servant’’ provision) depended
upon the right to control the crane operator, not the actual exercise of
such control, Stevens asked me to specify that the two tariff items (20
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and 25) which I found to be unlawful on their face, violatéd section
17 of the 1916 Act. I clarified both of my rulings in response to these
comments in the second ruling, cited above. I further advised the parties
that these rulings would be confirmed in my Initial Decision as to the
tariff Items whose lawfulness had been determined in the rulings. Further-
more, because the rulings, in effect, constituted a partial Initial Decision
as to some of the issues, and because the hearing had not yet commenced
on the remaining issue, I relieved the parties of the need to file exceptions
under Rule 227, 46 CFR 502.227. In that way, the parties’ rights to file
exceptions were not waived and they were permitted to file their exceptions
to this Initial Decision as to all issues. See mulings of June 5, 1934,
cited above, at 3,

For the convenience of the Commission and the parties, 1 set forth
a discussion of my rulings disposing of the issues relating to four of
the five contested tariff items in substantially the same form below. In
brief, I found that Item S (user of Port facilities accepts all tariff regulations,
charges, etc.), although not lawful, was only a reminder of the normal
obligations regarding tariffs and could not impose obligations which were
otherwise unlawful. I found Item 20 (users agree to indemnify Ports Author-
ity) and Item 25 (vessels, owners, and agents are liable for damages)
to be unlawful and in violation of section 17 of the 1916 Act because
the items did not clearly rule out the use of such provisions by the Ports
Authority to impose liability upon users of Ports Authority facilities even
when the Ports Authority had been negligent. I concluded that these two
items needed to be amended to make clear that the Ports Authority could
not exculpate itself from the consequences of its own negligence, (As
discussed below, these two Items were later amended by the Ports Author-
ity.y I found Item 136(A) (Ports Authority holds itself out to provide
adequate cranes and gualified operators and requires users to rent Ports
Authority cranes if suvitable and available) not to be unlawful on its face.
The text of these rulings now follows in substantially the same form as
they were originally issued and becomes part of this decision.

Ttem 5 of respondent’s tariff states in pertinent part as follows:

The use of Authority facilities constitutes an acceptance by the
user of all charges, rules and regulations published in this tariff
and the user agrees to pay all charges and be governed by all
rules and regulations published in the tariff,

Complainant contends that it is unreasonable under section 17 of the
Shipping Act, 1916, to bind users of Port Authority facilities to all provi-
sions of the terminal tariff notwithstanding the possible unlawfulness of
other provisions, for example, a tariff provision which would relieve the
Ports Authority from liability for its own negligence. Respondent Ports
Authority contends that this item is vital to the validity of the tariff and
to the Commission’s jurisdiction, for if users are not bound by the tariff,
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then it is useless and futile to supervise the tariff. Hearing Counsel stated
that this particular tariff provision is not unlawful but that it adds nothing
to the state of existing law and cannot bind users of terminal facilities
to uniawful provisions elsewhere in the tariff so as to preclude relief
from such provisions.

Hearing Counsel have stated the law correctly in this matter. Thus,
it is true that tariffs have the force and effect of law and that users
of terminal facilities are normally bound to tariff rates and regulations.
It is ancient law that carriers’ tariffs have such force and effect, and
the fact that here we are dealing with terminal tariffs required to be filed
by Commission regulation {(General Order 15, 46 CFR 515) would appear
to mean that terminal tariffs are also accorded the force and effect of
law. See, e.g., Penna. R.R. Co. v. International Coal Co., 213 U.S. 184,
197 (1913); Farr Co. v. Seatrain, 20 FM.C. 411, 414, 417 n, 8 (1978),
and the cases cited therein; 13 CJ.S., Carriers, sec. 302, pp. 700-702
{carriers’ tariffs have the force and effect of law); State of Israel v. Metro-
politan Dade County, Florida, 431 F, 2d 925, 928 (5th Cir. 1970) (terminal
tariff filed under Commission’s regulation has the force of law).

Notwithstanding the general rule that tariffs have the force and effect
of law and that users of tariff services are bound to pay the rates and
observe tariff regulations, it has also long been the law that users of
tariff services are not bound by provisions of tariffs that, although legaily
filed, are otherwise unlawful, but may seek appropriate relief from unlawful
tariff provisions which have been filed. Ef. Du Pont de Nemours and
Co. v. Sea-Land Service, Inc., 22 FM.C. 525, 534-536 (1980); Valley
Evaporating Co. V. Grace Line, Inc., 14 FM.C. 16, 19-20 (1970) (*‘a
rate may be legal in the sense that it is the regularly published rate and
yet be unlawful if it violates other provisions of the act.’'); Louisville
& Nashville R.R, Co. v. Maxwell, 237 U.S. 94, 97 (1915) (shippers and
carriers must abide by legally filed rate unless it is found by the Commission
to be unreasonable); Arizona Grocery v. Atchison Ry., 284 U.S. 370, 384
(1932) (shipper must pay tariff rate but can recover reparation if rate
is unreasonable); Chicago, M, St. P, & P.R. Co. v. Alouette Peat Products,
253 F. 2d 449, 455 n. 5 (9th Cir. 1957) (although tariff must be adhered
to, ant inherently unlawful rate published therein may be corrected); Cin-
cinnati, NO. & T.P. Ry, Co. v. Chesapeake & O. Ry. Co., 441 F, 2d
483, 488 (4th Cir. 1971); 13 C.J.S., Carriers, sec. 302, pp. §99~702.

The principle that a user of a tariff service may be relieved of tariff
rules found to be unlawful under other provisions of law has been applied
by the Commission in the context of marine terminal tariffs and, more
particularly, to so-called *‘user’’ provisions in which the tariff would purport
to bind the user to all rules and regulations in a tariff or constitute the
user's consent to such rules and regulations. The Commission consistently
holds such ‘‘use equals consent’* provisions in terminal tariffs to have
no independent validity and to add nothing to the tariff. See West Guif
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Maritime Associarion v. Port of Houston Authority, 22 EM.C. 420, 421
(1980), affirmed, Wesr Gulf Maritime Association v, Federal Maritime Com-
mission, 652 F, 2d 197 (D.C. Cir. 1981} {*“The ‘use equals consent’ provi-
sions merely inform users of their responsibility and impose no disadvantage
or unreasonable practice upon them. The Commission has previously found
that ‘consent’ language adds no independent validity to provisions imposing
liability.”"); West Gulf Maritime Associaton v. Port of Houston Authority,
21 FM.C. 244, 247 (1978) (same); Perry’'s Crane Service v. Port of Hous-
fon Authority, 19 EM.C. 548 (1977).5

Accordingly, I find that Item 5, although not unlawful, adds nothing
to the tariff, merely reminding users of the normal obligation to abide
by a tariff but not imposing on them obligations to be bound by tariff
provisions that may be found to be unlawful or preclude them from seeking
appropriate relief from any such unlawful provisions.

Items 20 and 25 of respondent’s tariff state as follows:

All users of Authority facilities agree to indemnify and save harm-
less the Authority from and against all losses, claims, demands
and suits for damages, including death and personal injury, and
including court costs and attorney fees, incident to or resulting
from their operations on the property of the Authority and the
use of its facilities. (Item 20).

All vessels, their owners and agents, shall be held responsible
for all damage resulting from their use of Authority facilities
and the Authority shall reserve the right to repair or contract
for repair such damage . . . (Item 25).

Complainant contends that these provisions violate sections 16 and 17
of the 1916 Act because they attempt to hold users of Port Authority
Tacilities such as Stevens liable for damages even if the Ports Authority
were at fault and caused the problem. Furthermore, complainant contends
that respondent is placing Stevens at an undue disadvantage in violation
of section 16 of the Act by attempting fo impose liability on Stevens
pursuant to Item 20 whereas respondent Ports Authority has entered into
agreements with other users of respondent’s facilities without attempting
to invoke Item 20 against those other users. Complainant asks for a ruling
that as a matter of law Item 20 (and apparently Item 25) are violative
of Shipping Act standards because they do not make clear that the Poris
Authority will not attempt to impose liability on users of the facilities
in instances when the Ports Authority has been the negligent party.

SIn Perry's Crane, the Commission granted relief to a private crane operator from respondent’s tariff provi-
sions which were found to be unreasonable under section !7 of the Act notwithstanding respondent’s argu-
ment, among many others, that complainant was bound by the tariff and had even signed 2n agreement to
abide by the terms of the tariff. See 16 SRR 1459, 1468, 1479 (LD., adopted in pertinent part by the Com-
mission). See also States Lines, Inc. v. Maryland Port Administration, 23 F.M.C. 448, 460-461 (1.D., adopted
by the Commission, 23 FM.C. 441 (1980} (use of facilities for many years does not amount to consent
nor set up esioppe! against complainants who allege unreasonableness of tariff provision.)
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Respondent contends that it never attempts to use these tariff items
to impose liability on users of its facilities when it is not the user but
the Authority which has been negligent and has caused the damage. In
other words, respondent contends that it has always been its policy and
practice to- impose responsibility on users of its facilities for damage caused
by the users’ negligence and that the Ports Authority never uses its tariff
to exculpate itseif from its own negligence. Furthermore, respondent con-
tends that any separate agreements it may have with other users of its
facilities such as carriers have been filed with and :approved by the Commis-
sion pursuant to section 135 of the Act.

Hearing Counsel state that the Commission has consistently held that
marine terminal tariffs, regulations, or practices that would exculpate the
terminal from liability for its own negligence without conferring some
offsetting benefit or would impose liability without regard to fault are
unreasonable under section 17 of the Act. Therefore, if, in fact, respondent
is doing such things, it would have to cease and desist. Even if, on
the other hand, respondent were not carrying out such practices, the tariff
provisions in question, which. can be construed to-permit such unreasonable
practices, must be clarified by appropriate amendments:

Again, Hearing Counsel have correctly relied upon the state of law
under the Shipping Act. The Commission has not disturbed traditional law
of indemnity or local law permitting indemnity contracts under applicable
standards wherever the elements justifying a particular .indemnity provision
can be shown absent peculiar Shipping Act considerations, However, in
every instance in which a maripe terminal operator has published tariff
provisions virtually identical to those under attack here, as in Item 20
or Item 25 of respondent’s tariff, the Commission finds them to be unreason-
able because they do not clearly rule out the use of such tariff provisions
by the terminal operator to impose liability upon users of terminal facilities
even when the terminal operator has been negligent, Furthermore, the Com-
mission holds such tariff language to be unlawful and requires corrective
language with little or no evidentiary record since the language of the
tariff provisions has been found to ‘be objectionable and misleading without
regard to actual practices. In other words, even if a terminal operator
shows that in fact it does not, in practice, -impose liability upon users
when the terminal operator is itself at fault, the Commission nevertheless
holds that the tariff provision is unreasonable and must be revised.

The most recent decision of the Commigsion in this regard is Central
National Corporation, Nantucket Navigation Inc., and T. Smith & Son
(Texas) Inc. v. Port of Houston Authority, 26 FM.C, 296 (1984) (I.D.,
26 FM.C. 301). As is usual in cases of this type, in Central National
Corporation, the Port Authority, which had been sued for damages to
cargo, was attempting to-assert indemnity provisions in its tariff against
the other deferidants in the court case, the vessel operator and stevedore.
The Court stayed the case before it to permit the Commission to decide
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whether the Port Authority’s tariff provisions were valid under the Shipping
Act. The Commission issued its decision on the basis of an extremely
brief record which had been stipulated under the Commission’s shortened
procedure, 46 CFR 502.181 et seq., and consisted of only six numbered
paragraphs which merely recited the identity of the parties, the fact that
a lawsuit had commenced in a court which had stayed the case to permit
the Commission to determine the validity of certain tariff provisions, recited
the tariff provisions, and stated that a certain portion of damage claims
had been resolved by payment of money to claimants when the Port Author-
ity appeared to be responsible. (26 FM.C. 301.)¢ The two provisions
in question were as follows (26 F.M.C. at 297):

(a) The Port Authority shall not be responsible for injury to

or loss of any freight being loaded or unloaded at the public

wharves . . . nor for injury to or loss of freight on its wharves

or in its sheds by fire, leakage or discharge of water from fire

protection sprinkler system, . . .

(dy Users of its facilities agree to indemnify and save harmless

the Port Authority from and against all losses, claims, demands

and suits for damages . . . including court costs and attorneys’

fees, incident to or resulting from their operation on the property

of the Port Authority.

The Commission affirmed the presiding judge and found both these tariff
provisions to be unlawful, stating that ‘‘[t]he language of the challenged
tariff provisions is broad and can be read to apply to exculpate the Port
even in situations in which damage may result from its own negligence.”’
26 E.M.C. at 297. Therefore, the provisions were unlawful *‘[t]o the extent
that these provisions may be read to exculpate the Port from liability
for its own negligence. . . .’ 26 EM.C. at 297.

Item (d) in the Houston tariff quoted above is virtually identical to
Itern 20 of respondent’s terminal tariff in this case. In both, ‘‘users”
of the “‘facilities agree to indemnify and save harmless’” the port authority
““from and against all losses, claims, demands and suits for damages . . .
incident to or resulting from their operation(s) on the property of the
(Port) Authority.”” Items 20 and (d) are, of course, indemnity provisions
which are probably rather commonly employed not only in tariffs but
in commercial affairs. However, without a showing that some special consid-
eration was given to the user of the facility, these indemnity provisions

I affiming the presiding judge who had found the tariff provisions in question to be unreasonable with-
out regard to evidence showing actual practices under the provisions, the Commission found that the tariff
language was objectionable without regard to evidence of actual practices. The Commission stated that the
Port's “*practices in implementation of the provisions cannot validate tariff provisions which are otherwise
unlawful,” and the fact that the Port’s practices might not have comported with the tariff language “‘might
well be taken as an indication of their [i.¢., the tariff provisions'] unreasonableness.”” 26 F.M.C. at 299. Inci-
denally, 2lthough the Commission’s decision does not state that the Port Authority was required to amend
the objectionable tasiff provisions, Hearing Counsel advised that the Commission has taken further administra-
tive action to have the Port Authority file appropriate amended tariff provisicns. See letter from the Commis-
sion’s Secretary to Mr. G. E. Strange, General Manager, Houston Port Bureau, Inc., dated May 4, 1984,
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have been found to be unreasonable and unlawful to the extent that they
may be used to exculpate the indemnitee, i.e,, the port authority, from
liability for the indemnitee’s own negligence. Furthermore, the very language
employed has been found to be objectionable and to require clarification.
Thus, in finding the language of paragraph (d) to be unreasonable, the
Commission and presiding judge had cited Wesr Gulf Maritime Association
v. The City of Galveston, 22 FM.C. 101 (1979). In the cited case, the
Commission found another indemnity provision in the port's tariff to be
unlawful and ordered it stricken from the port’s tariff. The indemnity provi-
sion had also stated that the user of the facilities . . . shall indemnify
and save harmless . . . [the port] from and against any and all claims,
actions, damnages, liability and expense . . . in connection with loss of
life, bodily injury and damage to property . . . occurring in connection
with the use of or arising from the use of any of the facilities . . .
or arising from or incidental to such User's operations on the facili-
ties. . . ."" 22 FM.C. at 103,

In other cases in which it appeared from a mere reading of the terminal
tariff that the terminal could seek to exculpate itself from liability for
its own negligence, the Commission has found the tariff provision in ques-
tion to be unreasonable and has ordered it stricken or amended to show
that the tariff provision does not apply when the terminal operator has
been the, negligent party. Thus, in I. Charles Lucidi v. The Stockton Port
District, 22 FM.C. 19 (1979), the Commission finalized a decision in
which the port’s tariff disclaiming the port's responsibility for any damage
to freight on its facilities was found unlawful to the extent it would relieve
the port from liability for damage caused in whole or in part by fault
of the Port, and without a quid pro quo of any kind. 22 F.M.C. at 29.
The Port was ordered to cease and desist from implementing the tariff
provisions or, alternatively, was permitted an opportunity to amend the
objectionable tariff provision “‘as to clearly set forth that non-liability does
not apply in the event that injury results from negligence by the Port.”
22 FM.C. at 29,

Finally, in Unifed States Lines, Inc. v. Maryland Port Administration,
23 FM.C. 441 (1980), adopting 23 F.M.C. 448, the Commission found
three terminal tariff provisions unreasonable to the extent they would relieve
the terminal of liability for the terminai's own negligence and ordered
the respondent Port Administration to file amended tariff provisions. The
first such tariff provision announced that the terminal operator accepted
no responsibility for damages when it furnished equipment and operators
to perform work for others. The second provision placed responsibility
for any damage to property on all persons to whom berths and equipment
had been assigned by the Port. The third provision stated that the terminal
assumed no liability for claims, etc., resulting from use of cranes except
if the crane were defective and the party renting the crane had not caused
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the damage. 23 FM.C. at 442.7 The second of the three condemned tariff
provisions was similar to Item 25 in the Port Authority’s tanff in the
present case, That provision in the Maryland terminal tariff held all persons
who had been assigned berths “‘responsible and liable to the terminal oper-
ator for any damage occurring 10 such property during their tenancy, occu-
pancy and/or use withoul regard to whom shall cause the damage.”” Item
25, as quoted above, would hold ‘‘all vessels, their owners and agents

. . tesponsible for all damage resulting from their use of Authority facili-
ties. . . .”” The only significant differences appear to be that the Maryiand
tariff extended responsibility to ““all persons,”” not just *‘vessels, their own-
ers and agents’ and that the Maryland tariff specified that those persons
would be liable regardiess of who caused the damage. Although it couid
be argued that the present Ports Authority tariff provision in Item 25
does not specify that the vessels, etc. will be responsible regardless of
who caused the damage, the decisions of the Commission cited indicate
that a specific disclaimer of intention to impose liability on users when
the terminal has been the negligent party is held to be necessary to eliminate
any confusion or possibility that a terminal may seek to exculpate itself
from the consequences of its own negligence.?

The second paragraph of section 17 of the 1916 Act (46 U.S.C. sec.

816) states:

Every . . . other person subject to this act shall establish, observe,
and enforce just and reasonable regulations and practices relating
to or connected with the receiving, handling, storing, or delivering
of property. Whenever the Commissicon finds that any such regula-
tion or practice is unjust or unreasonable it may determine, pre-
scribe, and order enforced a just and reasonable regulation or
practice,

I conclude therefore that the language of Items 20 and 25 quoted earlier
is invalid as being contrary to section 17 of the 1916 Act because it
does not make clear that the Ports Authority will not attempt to impose
liability on users of its facilities when the Ports Authority has been the
negligent party. See Central National Corporation et al. v. Port of Houston

7The text of the three provisions is as follows:
The Terminal Operator accepts no responsibility for damages or accidents occurring when its equip-
ment andor operator or employees are furnished to perform work for others. All persons to whom
berths, wharves, transit sheds, mechanical equipment or other facilities have been assigned shall be
responsible and liable to the terminal operator for any damage occurring to such property during
their tenancy, occupancy and/or use without regard to whom shall cause the damage.
The terminal assumes no liability for claims, losses, or expenses by reason of property damage,
personal injury or death which may result from the use of the crane, except that caused by structural
or mechanical failure and not occasioned by an act or omission on the part of the parly remting
the crane.
8Thus, aliough the Ports Authority contends that no amending language is necessary because the Author-
ity does not use its tariff to exculpate itself from liability for its own negligence, the Commission has found
that it is the language of the tariff provision which is critical and not unexpressed intentions. See United
Stotes Lines, Inc. v. Maryland Port Adminisiration, cited above, 23 F.M.C. at 469-470.
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Authority, cited above, 26 FM.C. at 297; Wesr Gulf Maritime Association
v. The City of Galveston, cited above, 22 F.M.C. at 104; I. Charles Lucidi
v. The Stockton Port District, cited above, 22 FM.C. at 29; United States
Lines, Inc. v. Maryland Port Administration, cited above, 23 FM.C, at
442,

As mentioned earlier, after issuance of the above rulings, the Ports Auv-
thority amended Items 20 and 25, effective November 1, 1984. (Doc. Nos.
4, 99.) Hearing Counsel? still take issue with these Itetg even as amended.
I will discuss the problem at a later time 1n this decision..

The final tariff provision!® which Stevens is challenging under the 1916
Act is a portion of Item 136(A) which states that ‘‘The Authority, as
owner and operator of its- facilities, also holds itself out to provide adequate
cranes and qualified operators for any stevedoring operations on its facili-
ties’’ and also restricts use of private cranes by requiring users to use
a Ports Authority crane if suitable and available in preference to a private
crane, the so-called ‘‘priority” or ‘‘first-call’’ system. Stevens does not
contend that it seeks to litigate the reasonableness of the ‘‘first-call’’ system
as was done in Perry's Crane Service v. Port of Houston Authority of
Harris County, Texas, 19 F.M.C. 548 (1977), in which, after some modifica-
tions, the ‘‘first-call’”’ system was found to be lawful. Stevens contends
that this provision, which would restrict access to private cranes in order
to compel use of Ports Authority cranes and operators is unreasonable
in conjunction with the alleged practice of the Ports Authority to relieve
the Ports Authority from liability for its own. negligence. Stevens also
states that this provision establishes the obligation of the Ports Authority
to furnish adequate- cranes and qualified operators. Respondent states that
this item is a reasonable means to protect the Port Authority's investment.

No one is disputing the *‘first-call’’ system, and it appears that Stevens
is not asking that this tariff provision be found to be unlawful, standing
alone, under the Shipping Act, 1916. No one challenges the statement
that the Ports Authority holds itself out to provide adequate cranes and
qualified crane operators and apparently Stevens wishes to show the Court
that the Ports Authority furnished a defective crane and an unqualified
operator, questions of fact which are not before the Commission. The
provision would appear to have relevance insofar as it relates to Stevens'
contentions that the Ports Authority retained control over the.crane operation
and the operator and that Stevens did not select the crane or the operator
and had nothing to do with maintaining the crane or training the operator.

*The Commission’s Bureau of Hearing Counsel had petltioned for leave to intervene stating their concern
over the lawfuiness of the contested tariff provisions as they affected all users of the Ports Anthority’s facill-
ties. Hearing Counsel’s petition was granted on November 16, 1983, Ses Intervention of Hearing Counsel
Granted, that date.

1¢]n the.original rulings served June 5, 1984, [ discugsed tariff tem [393, the “‘berrowed-servant™ provision
before Item 136{A) and concluded .thar the lawfulness of that Ttem- depended upon resolution of a factual
question, namely, whether Stevens had acquired the right to conttol the crane operator. See rulings cited at
15-19; 22 SRR at 1036-1037.
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If, as Stevens contends, Sievens had no control over the crane operator
or the crane, did not select nor train the operator, etc., it would appear
to be imelevant whether access to private cranes was restricted by Item
136(A) since respondent Ports Authority would be attempting to impose
liability on Stevens when control over the operation remained in the Ports
Authority. If, on the other hand, it is found that Stevens did, in fact,
contro] the crane operator and operation and therefore that the Ports Author-
ity could impose tesponsibility for damages on Stevens, then it would
appear that the various tariff provisions transferring liability to Stevens
would pass muster under the Shipping Act, 1916, under the ‘‘borrowed-
servant”” doctrine.!! In any event, there is nothing unlawful about Item
136(A), on its face, under the Shipping Act, 1916.

The Issues to be Decided on the Basis of the Evidentiary Record Developed
at the Hearing

The only tariff Item which could not be evaluated under the Shipping
Act, 1916, as a matter of law is Item 135, the so-called ‘“borrowed-
servant’’ provision. The pertinent paragraph of Item 135 states as follows:

The rental charges for equipment requiring an operator include
the operator and such equipment will not be rented without an
operator. The operator will be under the control of the party
renting the equipment and the Authority assumes no lability for
personal injury or property damage resulting from the operation
of the equipment except that resulting from structural failure.

By this provision the Ports Authority states that a crane operator employed
by the Authority comes under the control of renters like Stevens and,
therefore, the Authority is not responsible for accidents occurring while
the crane operator is under such control. Such a provision is known as
the “borrowed-servant’” provision because of the doctrine of law which
holds that an employee (called by the law the ‘‘servamt’) of a general
employer may be ‘‘borrowed’’ by a special employer for a particular pur-
pose in such a way that the general employer no longer is responsible
for the negligence of the ‘‘borrowed” employee because the general em-
ployer has surrendered the right to control that employee during the perform-
ance of the particular job.

The issue to be determined on the basis of evidence adduced at the
hearing, therefore, was whether the Ports Authority had failed to relinquish
the right to control its crane operators to Stevens and, if so, whether
its Item 135, which would transfer liability for damage resulting from

11The factual record in the proceeding before the Commission was devoted mainly to evidence of control
over the crane operator and operalion as between Stevens and the Ports Authority and will go into the ques-
tion of who maintains the crane and trains and selects the operators only insofar as these matters relate to
the ultimate question of control. Whether the Ports Authority furnished a defective crane or an unqualified
operator and thereby breached its obligations under its tariff are questions for the Court to resolve.
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operation of the crane (except for damage caused by structural failure
of the crane) to Stevens, the crane renter, is an unjust and unreasonable
regulation in violation of section 17 of the 1916 Act, 46 US.C. sec.
816.

A secondary issue raised by Stevens concerns its allegations that respond-
ent Ports Authority had entered into a number of agreements with ocean
carriers in which the Ports Authority did not impose a provision like
Item 135 and did not disclaim liability. Stevens contends that this alleged
practice gives preferential treatment to some stevedores and causes disadvan-
tage to Stevens, in violation of section 16 First of the 1916 Act, 46
U.S.C. sec. 815,

Contentions of the Parties

Stevens contends that the evidentiary record shows that Stevens never
acquired the right to control the crane operator furnished by the Ports
Authority at the time of the accident which triggered two lawsuits. Stevens
points to & number of factors which the courts consider when determining
whether the ‘‘borrowed-servant’’ doctrine applies. Stevens contends that
the evidence shows that the extent of Stevens’ participation in the lift
of the locomotive consisted essentially of the giving of signals by a
longshore flagman to the Ports Authority’s crane operator merely as assist-
ance to the crane operator who was free to disregard the signals and
to stop a lift if the operator felt it was unsafe. Stevens contends that
it had no personnel on the scene who had any training in directing crane
operators to make heavy lifts but that the Poris Authority did or should
have had such personnel on the scene. Moreover, argues Stevens, the Ports
Authority furnished both the crane and the crane operator, trained the
operator and was responsible for maintenance of the crane, had sole author-
ity to hire and fire crane operators and to discipline them, paid the operators,
carried workmen’s compensation on them, and had the power to substitute
operators on any given shift. Furthermore, the duration of the services
provided to Stevens by the Ports Authority was limited, i.e., only about
half a day, and although the services advanced the work of Stevens, it
also furthered the Authority’s own business. Stevens also cites Ports Author-
ity documents furnished to its crane operators as part of their training
which emphasize the need for the crane operator to use his own judgment
and to exercise care because of his responsibility to the Authority and
to his fellow workers and another item in the Ports Authority’s tariff
(Item 35) which states that the Authority ‘‘reserves the right to control
all services performed in connection with cargo moving over or through
its facilities,” such services including providing heavy lift cranes according
to Item 55(c) of the Ports Authority’s tariff. Stevens concludes by arguing
that the Ports Authority is trying to eat its cake and have it too because
it wants to maintain control over the operation of its cranes by having
only its trained operators handle them but at the same time the Authority
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does not want to assume any lability that nay be caused by the negligence
of the operators,

The Ports Authority disputes virtually everything Stevens argues. The
Authority contends that the control and right to control the crane operator
passed to Stevens, that the operators were told to follow the instructions
of Stevens, that no Authority supervisors were on the scene, that Stevens,
not the Authority, arranged, planned, supervised and directed the operation,
and that the Authority in no way interfered with the operation. The Author-
ity argues that the ‘‘borrowed-servant’’ provision is good for a number
of reasons, It avoids a split or division of control over an important and
dangerous operation. It gives control to the party whose work is being
performed and who is paid for the work, and it saves the parties costs
and expenses, i.e., Stevens does not need to hire and wain operators and
the Authority’s insurance costs are reduced if liability is transferred to
Stevens. The Authority argues, furthermore, that Item 35 of its tariff, reserv-
ing the right to control services does not apply to the facts of this case
because the service provided here was the rental of a crane and operator
rather than a performance of a lifting service. (SCSPA Opening Brief
at 13.) The Ports Authority argues, furthermore, that Stevens has admitted
that the work performed was that of Stevens, not the Authority, and that
Stevens is merely trying to free itself from responsibility for damages
caused by the operation which was a Stevens operation although Stevens
wants to use Ports Authority facilities and cranes. (SCSPA Reply Brief
at 1.}

Hearing Counsel agree with Stevens that the Port Authority’s crane oper-
ator did not become the ‘‘borrowed servant’ of Stevens. Hearing Counsel
contend that the facts do not show that the tests used by the Commission
to determine whether a crane operator has become the ‘‘borrowed servant™
have been satisfied. Thus, Hearing Counsel argue that stevedores at Charles-
ton do not assume operational control over the Ports Authority’s crane
operators who retain independence, exercise their own judgment, and retain
final responsibility as 1o whether a load shall be lifted. Second, stevedores
cannot choose crane operators, who are selected for a job by the Ports
Authority. Third, private crane-rental agreements between stevedores and
private crane companies, which purport to transfer control over crane opera-
tors to stevedores, are negotiable and therefore not similar to the Ports
Authority’s tariff rentals. Finally, the crane operator is primarily employed
in furthering the business of the Ports Authority, which is in the business
of furnishing cranes with operators and seeks to make a profit like any
private corporation. Hearing Counsel therefore conclude that tariff Item
135 is a provision that would exculpate the Ports Authority from lability
for its own negligence without conferring on stevedores any offsetting
benefits, a situation similar to an ‘‘adbesion’” agreement which the Commis-
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sion has previously found unlawful,!? As mentioned earlier, moreover, Hear-
ing Counsel (and Stevens, Reply Brief at 49) contend that the Ports
Authority’s amendments to tariff Items.20 and 25 (users agree to indemnify
the Ports Authority, and vessels, owners, and agents are liable for damages)
are not-satisfactory because the amendments would, according to Hearing
Counsel, exonerate the Ports Authority from lability when the Authority
was partly responsible for injuries or damages. (Hearing Counsel Opening
Brief at 20.) f

Summary of the Facts

As noted, the hearing in this proceeding was devoted primarily to the
question -of the right to control the crane operator as between stevedores
such as Stevens renting cranes and joperators from the Authority under
the latter's tariff and the Authority. It was not the purpose of the hearing
or of this proceeding to usurp the function of -the District Court with
regard to the issues of negligence, causality, damages, or the like in connec-
tion with the two pending lawsuits in which Stevens and the Authority
are involved as a result of the accidept of January 20, 1982, The findings
of fact which are summarized herein are, therefore, not intended to resolve
the questions before the Court but merely to determine what is the status
of the Authority’s tariff Item 135 pnder the Shipping Act, 1916. The
focus of this effort is therefore on the question of control as between
Stevens and the Authority and not of ‘whether & Stevens or an Authority
employee was negligent when involved in the lifting of the sixth locomotive
and the subsequent crash of the crame. To the extent that any findings
herein may seem to imply that any particular party or its employee was
negligent or otherwise involve the issues before the Court, such finding
is not intended to affect the Court's findings. However, in order to provide
A backdrop to the critical events surrounding the right-to-control issue,
I provide some general background facts so that the operational events
can be understood in context and may be helpful in reaching an enlightened
decision. As the courts have recognized:

Cases are not decided, nor the law appropriately understood, apart
from an informed and particularized insight into the factual cir-
cumstances of the controversy under litigation, West Gulf Maritime
A.r.zrgc;:‘aﬂan v. Port of Houston Authority, cited above, 22 FM.C.
at . : .

The factfinding task is complicated by the fact that the parties are pro-
posing, in all, 372 separate findings of fact which are virtually all disputed

12An “‘adheslon’ agreement is & coniract in which a weaker pany-Is, in effect, forced to acquiesce to

unfgvorable conditions because such party is unable to obtain the desired services eisewhere, and the supplier
of the setvices Is therofore in & much stronger bargaining position. See Black's Law- Dictlonary (Fifth B4,
1979) at 38, Heardng Counsel contend thet such & provision was held invalid by the Commission in . Charles
Lucidi v. The Stockton Fort District, 22 F.M.C. 19 (1979), (Hearing Counsel Opening Brief at 19.)
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to one degree or another. To eliminate unnecessary disputes over more
remote background-type facts which are not critical in determining tariff
issues under the Shipping Act, I have summarized such facts in broader
outlines. When the really critical facts are discussed, however, concerning
control over the crane operator under the ‘‘borrowed-servant’’ doctrine,
the facts must necessarily be more specific. The following suminary of
the facts therefore includes both general, background facts and more specific
facts, when necessary. In addition other specific facts are found and dis-
cussed in the legal discussion later in this decision when appropriate.

The Parties and Their Functions Generally

I. Stevens Shipping and Terminal Company (Stevens) is a stevedoring
company, incorperated in the State of Georgia, with its principal place
of business in Savannah and an office in Charleston. Stevens provides
stevedoring services at the Port of Charleston, South Carolina, among which
are the loading and unloading of seagoing vessels docked at Charleston’s
piers.

2. The South Carolina State Ports Authority is an agency of the State
of South Carolina created by that State’s Legislature in 1942, The SCSPA
owns, operates and maintains the port facilities at the Port of Charleston,
including Union Pier Terminal. At the Port of Charleston, the SCSPA
provides a place where ships can dock, either to pick up or discharge
cargo, as well as warehouse space for cargo moved through the Port.
By state law, the SCSPA has general supervision over wharves, warechouses
and terminal facilities.

3. The SCSPA constructed, maintains and operates four marine terminals
in Charleston Harbor, each of which has large track-mounted cranes for
use in lcading and unloading vessels. At the Union Pier Terminai, which
handles steel products and heavy-lift cargoes, the SCSPA has two land-
based cranes, the Unit 1575 American Crane originally with a 125-ton
capacity and a Colby Gantry Crane, both of which are rented out to
stevedores from time to time. The American Crane runs up and down
a track. It is a revolving crane that permits the crane operator in the
cab to move the boom to a particular position from which he believes
he can lift the cargo. In the cab are a weight indicator and a boom
angle indicator. The weight indicator was not, however, in working order
on January 20, 1982. The SCSPA purchased, modified when necessary,
and maintains its cranes. In 1977 the American Crane’s lifting capacity
at the fifty or fifty-five foot radius was decreased from 125 to 106 tons.

4. Certification papers for each crane include information as to the capac-
ity of the crane and are kept in the office of the SCSPA. The information
is not currently circulated to stevedores but the Authority states that it
is available to them. Charts showing the capacity of the cranes at various
boom settings are in the crane office and in the cab of every crane.
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Since January 20, 1982, such charts are also displayed outside of each
crane.

5. Stevedore personnel are not normally permitted to go into cabs of
the cranes. Some cranes in fact have signs limiting access to the cabs.
It is possible, however, that on occasion certain stevedoring superintendents
have entered the cabs. However, it is generally the practice that they
are not permitted into the cabs. (See Stevens Reply Brief at 3 and Opening
Brief at 7, proposed finding 13, and record references cited in these briefs.)

6. SCSPA operates all of the state terminals in Charleston. None of
the private terminals is well equipped for heavy lifts. Substantially all
of the heavy lifts for marine cargo loading and unloading are performed
on SCSPA terminals. Private cranes are not permitted to be used at SCSPA’s
terminals in connection with heavy lifts,

How Heavy-Lift Shipments are Handled

7. SCSPA holds itself out as being able to handle heavy lifts, advertises
its 400-ton monster crane, and employs crane foremen who have some
expertise in heavy lifts, The SCSPA holds itself out as providing adequate
cranes and qualified operators for stevedoring operations on its facilities.
In December 1981, five locomotives were shipped through Charleston by
General Motors at the Union Pier Terminal without mishap and Stevens
performed the stevedoring work, loading the locomotives on a ship owned
by the United Arab Shipping Corporation. The same practices were followed
in connection with the shipment of these five locomotives, which weighed
55 short tons, as were followed in connection with the Janvary 20, 1982,
movement of six approximately 80-ton locomotives, except that the latter
locomotives were not loaded on board the vessel at that time, Under the
SCSPA tariff (Item 140(c)), the SCSPA furnished a ‘‘cargo control super-
visor’’ to protect its interests and billed Stevens for this supervisor, whom
the SCSPA describes as a “‘cargo checker’* only,

8. The movement of the six locomotives at the Union Pier Terminal
on Janvary 20, 1982, ultimately led to the current litigation. The shipper
of the locomotives, through its responsible employees, selected Charleston
as the Port through which the six locomotives would move and notified
GM’s freight forwarder of its selection. Prior to this decision, the SCSPA's
District Sales Manager in Chicago, a Mr. Jim Grady, had called on GM,
presenting GM with printed materials about Charleston and advising GM
of the SCSPA’s cranes and capabilities. GM has used the Port of Charleston
for the shipment of locomotives since 1974, finding the Port to offer
certain advantages in rates and free storage charges.

9. The Berthing Division of SCSPA assigns a berth (and therefore the
terminal) to a ship before the ship arrives at a dock. In addition, Jerry
Franks, SCSPA’s Manager of Heavy Lift Operations, usually talks with
the parties involved in the shipment and with stevedores. He generally
would inform stevedores as to the radius at which a particular crane could
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handle 2 given load. In this shipment, Mr. Franks had discussions with
Mr. Mayfield of Stevens relating to the forthcoming lifts of locomotives.
(Tr. 316.) Mr. Franks advised Mr. Mayfield of the capacity of the crane
to be used and where the locomotives would have to be pushed on the
track well before lifting by the crane. (Tr. 317.) A stevedore may request
a particular crane if suitable but the final authority on crane selection
rests with Mr. Franks. (Tr. 353.)

10. Information regarding the weight of the locomotives came to Stevens
on the Booking Notice sent to it by the carrier's agent and Stevens’
parent company, Kerr Steamship Co. This information is compared to weight
information which SCSPA received independently and recorded on its dock
receipts. (Tr. 91-92.) Neither the SCSPA nor Stevens therefore weighed
the cargo, and Stevens took the weight information on the dock receipt
and recorded it on its load list. (Tr. 92-93.)

11, It is not the practice at Charleston to permit Stevens to bring private
cranes to the Authority’s terminals to make heavy lifts, although private
cranes can be and are used at Charleston.12

12, The SCSPA furnishes crane operators and stevedores do not nec-
essarily know which operators will be furnished in advance of the job.

13. SCSPA teaches the crane operators to prepare the crane for operation,
to check visually the structural condition of the crane’s operating mechanism
and power units, to take preliminary action in starting power units, to
check cranes for loose or broken parts, and clean the crane. The operators
are also taught to refer to the load rating chart to determine safe working
loads at various radii and to check the boom angle indicator before making
a lift. There is generally good visibility from the cab of the crane which
has windows,

14, Generally, in making lifts, the stevedore supplies everything below
the hook of the crane such as the gear and rigging, and the SCSPA
supplies everything above the hook of the crane, The stevedore is respon-
sible for making sure that all rigging below the hook is in working order
and is of the correct capacity for handling the particular weight to be
lifted. The crane operator is “‘responsible for everything above the hook.”’
(Tr. 461.)

15. When a heavy lift is made, the stevedore assembles all the rigging
including spreader bars and wires, attaches the rigging to the cargo, and
puts the rigging onto the hook of the crane. Then, normally the crane

13The Authority follows the first call or priority system at Charleston whereby if a crane is suitable, the
renting stevedore must tent it from the Authority rather than from a private crane owner. Such a system
has been found to be lawful (with certain modifications) at Houston, See Perry’s Crane Service v. Port of
Houston, cited above, 19 FM.C. 548. The system is not being challenged here, To the extent that stevedores’
freedom to rent cranes is somewhat restricted under the practice, however, the practice does have some bear-
ing on the Authority’s tariff items which purported to transfer liability to stevedores even if the Authority
had been negligent. It tends to show that stevedores may have been in a weaker bargaining position when
called upon to assume liabilities. Such factors are considered by courts in public-utility type cases to protect
weaker parties, See West Guif Maritime Association v. Port of Houston, cited above, 22 FM.C. at 453; 1.
Charles Lucidi v. The Stockton Port District, cited above, 22 FM.C. at 25, and cases cited therein.
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operator will put sufficient tension on the wires of the rigging so that
the stevedore can check to make sure that all of the rigging is properly
in place and secured. When the stevedore determines that the rigging is
satisfactory, he has the flagman, his longshoreman employee, signal. the
crane operator that the lift is ready to proceed. At that point the crane
operator normally raises the load just off the deck of a ship or terminal
pier and pauses in the lift. During that pause the stevedore assumes that
the crane operator is checking the radius indicator and weight indicator
in the cab of the crane. There is considerable testimony that the lift and
pause routine is a part of the *‘system’ and testimony that Mr. Messervy,
the first crane operator on the job on January 20, 1982, followed the
practice to check his instruments during the pause to make sure he was
within radius. The Authority’s own training documents suggest that crane
operators should not comply with a flagman's signal until the operator
judges that the lift is safe. (See record references cited in Stevens Reply
Brief at 16-17.) If the lift is not safe, the crane operator will normally
advise the stevedore and set the cargo back on the dock or pier. Normally
when it is possible that a load might be out of radius, the crane operator
will set his boom at a safe working margin and the stevedore will position
the load underneath the hook of that boom. The stevedore assumes the
operator is relying on his instruments in the cab of the crane: Normally,
glso, the crane operator brings the boom to a position where he wishes
to 1ift and the stevedores bring the cargo beneath the hook of the boom.
In most instances the crane operator will honk a horn to tell-the stevedore
when the cargo is properly positioned for the lift. The crane operator
can communicate -with the stevedores -on the ground -either by blowing
his hom or by using the telephone in the cab of the crane which is
hooked up to another telephone on the dock. The crane operator can also
communicate with the stevedores by hand signals or by exchanging looks.

16, The flagman, a longshoreman hired by the stevedore, is a part of
the 14-man longshoremen gang structure. The purpose of the flagman's
signals is to assist the crane operator, particularly when the crane is being
operated on the crane operator’s blind side. A crane operator can disregard
the flagman's signals when the lift is fully visible to the crane operator
himself or if the crane operator deems the lift to be unsafe. Sometime
the crane operator has picked up cargo without any signal from the flagman.
The flagman will signal the crane operator which direction to move the
crane and the crane operator will determine whether to swing or travel
with the crane. When the crane is travelling, the whole structure is moving.
When it is swinging, just the boom is moving.

The Shipment of January 20, 1982

17. On the moming of January 20, 1982, a meeting was held between
Stevens employees and Tom Messervy, the first crane operator to work
on the job in question. At this meeting, Stevens advised Mr. Messervy
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of the weight of the locomotives and gave him information as to where
the locomotives would be placed on the dock after lifting. Mr. Messervy
and Mr. Johnson, the second crane operator, were brought to the job site
by Mr. Wiggins, the SCSPA’'s crane foreman. Stevens was not notified
in advance as to who the crane operators would be and did not know
in advance that Mr. Johnson would later relieve Mr. Messervy. Stevens
also did not know that the load indicator in the cab of the crane was
not working on January 20, 1982,

18. On January 20, 1982, a representative from General Motors, Mr.
George Stovicek, was at the pier to oversee the dismantling of the loco-
motives and their eventual loading on the M/V Arafar. Mr. Stovicek was
working with almost everyone on the dock, showing longshoremen how
to connect wires to lift the locomotives and how to disassemble the wheels
from the locomotive car bodies.

19. When the locomotives came down to Union Pier Terminal on railroad
spurs, they were moved to the track well where Stevens separated the
locomotive car body from its wheel assemblies with the help of the crane
operator by simply lifting the car body off the wheel assembly prior to
the movement of the car bodies and wheel assemblies to positions on
the piers before loading on the vessel. Stevens moved the locomotives
into position for lifting by using a forklift truck. The locomotive bodies
were to be placed on wooden pyramids prior to loading on ship. Before
lifting the first locomotive, Mr. Leroy Grant, a longshoreman foreman em-
ployed by Stevens, had conversations with the crane operator, Mr. Messervy,
who yelled down to Mr. Grant to tell him where to position the locomotive
under the lead of the crane. (Ex. 14 at 36-37.) The practice was for
Mr. Grant to put the first locomotive in the position the crane operator
wanted. (Ex. 14 at 38.) Stevens also put down a stick or marker to mark
the position so that the other locomotives could be moved to that location.
(Tr. 135, 217, 236.) When the first lift was made, the crane operator,
Mr. Messervy, paused while Mr. Holcombe, a Stevens employee, checked
the rigging. After determining that the rigging was satisfactory, Mr.
Holcombe told the flagman to signal the crane operator to lift the load.
(Tr. 215.) The second locomotive was lifted from the same location as
the first. Mr. Holcombe knew that the first locomotive had been in the
radius of the crane because Mr. Messervy, the crane operator, had told
him so. (Tr. 217-218.)

20. The third lIocomotive was not lifted from the same position as the
first two. According to the deposition of Mr. Grant, Mr. Grant moved
the third locomative five or six feet back up the track at the crane operator’s
request because the crane operator felt that the locomotive was too close
to be lifted. (Ex. 14 at 9-10) A stick was also apparently placed at
the new location. (Ex. 14 at 10.) According to Mr. Holcombe, the first
five locomotives were lifted from positions where a stick was placed.
(Tr. 236.) The sixth locomotive, however, was not lifted from the spot
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where a stick was placed. (Tr. 135; 236.) Other testimony establishes that
the locomotives were positioned at or pushed up to the crane operator’s
lead regardless of the location of the stick. (Tr. 262; 284-285; 292.)

21. Mr. Esau Johnson relieved Mr. Messervy after the fourth locomotive
and some wheel assemblies had been lifted, at approximately 10:00 am.
Mr. Johnson got his information as to the weight of the locomotives from
Mr. Messervy. Mr. Johnson testified that he could not see the stick on
the ground but that he had good visibility from the cab of the crane
and could see everything that was going on on the ground, (Tr. 186—
187.) (Mr. Messervy also remarked on the good visibility. Ex. 6 at 13.)
The fifth locomotive was lifted without mishap. However, Stevens has
trouble moving the sixth locomotive, Mr. Holcombe testified that he “‘got
stuck with the lift truck’’ and ‘‘everybody was standing around waiting
for me."* (Tr. 244.) Mr. Holcombe, nevertheless, moved the sixth locomotive
to the crane’s hook and thought that the operator gave him a signal that
it could be lifted from that position. (Tr. 225, 244-245.) Or, if not, Mr,
Holcombe believed that if anything were wrong, the crane operator, Mr.
Johnson, would have told him. (Tr. 245.) In any event, Stevens hooked
up the locomotive and followed the usual procedure of taking up the
strain as was done with the first five locomotives. (Tr. 225-226.) When
the crane operator then commenced to lift the locomotive (presumably
after the flagman’s signal) and started to swing, the legs of the crane
broke and the crane toppled over. (Tr. 226.)!4 Stevens determined after
the accident that the sixth locomotive had been picked up outside a safe
radius. (Tr. 240.) After the accident, the Argfat was instructed to go back
to its ancherage and none of the locomotives was loaded on that vessel.
Stevens billed the buyer of the locomotives, Saudi Government Railways,
for the services it had performed in dismantling and moving the locomotives
in preparation for the loading that did not take place.

The Hiring, Training, Assigning, etc. of SCSPA’s Crane Operators

22. SCSPA hires and fires crane operators, assigns them, trains, dis-
ciplines, pays them, and provides for workmen’s compensation, retirement
and other standard benefits. Stevedores are not offered a choice of crane
operators although if they ask for a particular operator and if that operator
is available he may be assigned. However, Stevens has on occasion tried
to order a particular crane operator by name without success. SCSPA assigns
crane operators simply by looking at the overtime sheet. SCSPA, through
its crane superintendents, can substitute one crane operator for another.

23. The SCSPA has crane operators normally work in two-hour shifts.
SCSPA determines when the shifts will begin and end. When the SCSPA

14The flagman, Enoch Smiley, testified in hls depasition that he did not give any Instructions or signals
to the crane operator to swing the crane or to travel with the crane after the last locomotive had been lifted,
nor did he see anyone else give such instructions to the crane operator, (Bx. 13 at 19.)
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changes crane operators, Stevens does not necessarily know that a change
is being made. The crane operators themselves decide when they will
switch off. When one crane operator is relieved by the second, the first
is expected by SCSPA to remain near the crane and check the crane
out, (Tr. 456-457.)

24. Stevedores in Charleston do not play any role in the disciplining
of crane operators and do not have access to the SCSPA’s records pertaining
to the disciplining of crane operators following complaints by stevedores.
If a complaint were made to the SCSPA about a crane operator, the
SCSPA would be responsible for disciplining that operator. The SCSPA
does not furnish work history of crane operators to stevedores. Stevens
has no authority to discipline crane operators. If a crane operator reported
to work in an intoxicated condition, Stevens would have to complain to
the SCSPA, and it would be up to the SCSPA’s superintendent to decide
whether to let the crane operator stay or tell him to go home.

25. The SCSPA trains and determines the qualifications of crane opera-
tors. It has established a two-year on the job training program to train
unskilled crane operators into skilled operators. SCSPA’s crane foreman,
Mr. Wiggins, tries to have meetings of the crane operators at least once
a week to discuss such things as radius safety. SCSPA furnishes its crane
operators with various written memoranda and guidelines. One such docu-
ments states that ‘‘each operator shall be held directly responsible for
the safe operation of his equipment. Whenever there is any doubt as to
safety, the operator shall have the authority to stop and refuse to handle
loads until safety has been assured.”’ (Doc. 28.) Another documents (Doc.
38) states:

A. Container-Gantry and mobile cranes are complex and powerful
machines that require your complete control every moment.

B. You, as the man responsible for these operations under your direct
control, are the crucial key to safe machine performance and
everyone from your fellow worker to the Authority Director is
depending on you.

Another document (Doc. 46) warns crane operators to disregard a flagman’s
signals under certain situations involving unsafe conditions. Another docu-
ment (Doc. 35) tells crane operators that they must be familiar with crane
capacities and be able to judge weights and radii in accordance with posted
capacities. It also instructs that an operator “complies with signal after
judging that lift is safely rigged and nature of lift will not damage or
tip cranes; works with minimum of standard signals, using own judgment
to determine the best procedures for conveying lift to desired location.”
Another document (Doc. 44) advises crane operators ‘‘when there are times
of doubt, contact your foreman,’’ referring to the SCSPA foreman, which
is SCSPA’s policy. Another document (Doc. 45) instructs the operators
to check the load indicators to be sure they are working in the course
of making “‘your daily check.”” SCSPA also recommends that its operators
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verify the weight of the loads personally before making a particular lift,
especially when they are handling a very high weight item. Mr. Johnson,
for instance, was told by his foreman, Mr. Wiggins, that whenever he
picks up a load that he’s not sure of, he should refuse to continue with
the lift even if signaled to do so by the flagman (Tr. 179) and he has
been told by the SCSPA not to lift any loads out of radius. (Tr. 189.)

Additional SCSPA Responsibilities

26. SCSPA has control over the inspection and maintenance of cranes
and undertakes to maintain and service the cranes and to keep them in
good working condition. SCSPA follows the guidelines, rules and regulations
laid down by the Federal OSHA. SCSPA inspects the cranes on a daily
as well as a monthly basis and has established procedures whereby crane
operators are expected to report a malfunction of -the crane so that repairs
can be made. Stevedores have no right to inspect and maintain SCSPA's
cranes,

27, Stevens’ personnel are not normally permitted into the cabs of cranes.
(See finding No. 5 above.) Stevens personnel either have not been trained
to operate the cranes at Union Pier Terminal or have never been up in
the cab of any SCSPA crane. The load indicator and radius boom angle
indicator are in the cabs of the cranes. After the January 20, 1982 accident,
load capacity charts were placed on the outside of the cranes. However,
prior to the accident, stevedores on the ground could not tell whether
a particular lift was within the capacity of the crane. (Tr. 83; Ex. 11
at 65-66.) SCSPA did not routinely furnish information concerning the
lifting capacities of the cranes. (Tr. 115-116; 350.) SCSPA maintains that
it would have provided that information to stevedores upon request. How-
ever, the evidence indicates that it is the duty of the crane operator to
make lifts within the radius of the crane, that the boom angle indicator
is in the cab of the crane where stevedores do not go, and the stevedore
assumes that the crane operator is relying vwpon the boom angle indicator.
(Tr. 245.)

28, The tariff issued by SCSPA is not negotiated between Stevens and
SCSPA and Stevens was not consulted as to whether tariff Item 135 would
be acceptable to Stevens. SCSPA must charge its tariff rates unless there
is a separate section 15-type agreement. Tariff .users, however, may be
notified of changes in tariff provisions before they go into effect. Stevens
was not offered a lower hourly charge than would otherwise be applicable
for the use of the SCSPA’s cranes in return for accepting the *‘borrowed-
servant’’ provision of Item 135 in the tariff. (Tr. 108-109.) (This does
not mean that tariff rates have not been lower in the past.)
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SCSPA’s Insurance, Private Rental Agreements, and Agreements With
Carriers )

29, SCSPA carries seven insurance policies covering various of its activi-
ties. It is estimated by insurance underwriters that without Item 135
SCSPA’s insurance premiums would increase by $234,416. (Ex. 19 at 49—
51.) Incidentally, the insured value of the American crane is $1,081,000.
(Ex. 15 at 31.)

30. It is not the practice to allow private cranes onto SCSPA’s terminals
to perform heavy-lift services. (See finding No. 11 above.) However, there
are private crane rental agencies in the Port of Charleston from which
stevedores can rent cranes if the SCSPA’s cranes are not available. On
occasion the SCSPA has also rented cranes from such private firms. Usually
the written lease agreements provide for the crane operator to fall under
the confrol of the renting stevedore or Ports Authority although one such
private company’s agreement does not so provide. Notwithstanding the writ-
ten agreement between one such company named Limehouse and Stevens,
on some occasions Stevens made claims against Limehouse for loss or
damage caused by the negligence of the Limehouse crane operator and
Limehouse paid the claims. Stevens also claims that it has understandings
with one or more of the private crane companies that any accidents resulting
from the negligence of the operator are not Steven’s responsibility. (Tr.
130-131.

31. SCSPA has entered into eight agreements with seven ocean carriers
between 1975 and 1983 in which, in return for guaranteed tonnages through
Charleston, SCSPA assumes or shares liability or promises to indemnify
the carrier or its agents in case of claims, (Docs. 73-80; Tr. 302-307.)
These agreements were all approved by the Commission under section
15 of the Shipping Act, 1916. None of the agreements purports to place
SCSPA crane operators under the control of the carriers or their agents.
In most there are mutual indemnification provisions in which each party
agrees to indemnify the other except when the other party is at fault.
In two agreements (Docs. 74, 77) the parties agree to share liability in
proportion to their respective faults. In another involving Moller Steamship
Co., Inc., which has since expired (Doc. 79, terminated by Doc. 78 at
13) SCSPA agreed to indemnify Moller and its agents from loss and
damage claims arising out of the negligence of an SCSPA crane operator
but not if the losses were caused by the stevedore or his employees.
(Doc. 79, para. V.) In another (Doc. 73) the camrier agrees to indemnify
the SCSPA unless SCSPA is negligent. In each agreement the carrier agrees
to pay tariff rates for crane rentals and for certain other services.

Applicable Principles of Law

As 1 stated in my rulings of June 5, 1984, a ‘‘borrowed-servant’’ provi-
sion in a marine terminal tariff is not per se unlawful. Rulings, cited
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above, at 17; 22 SRR at 1036. Unlike tariff provisions such as Items
20 and 25 which, on their face, permitted the Ports Authority to impose
liability on renters such as Stevens even if the Ports Authority had been
negligent, a ‘‘borrowed-servant'’ provision like Item 135 merely transfers
responsibility to a stevedore or user of the terminal facility who may,
in fact, have assumed control over the crane operator, If such right to
control has passed from the Ports Authority to the stevedore, the Commis-
sion has found such a tariff provision to be lawful under the 1916 Act.
See West Gulf Maritime Association v. Port of Houston Authority, 22
EM.C. 420, 452-454 (1980), reconsideration denied, 22 FM.C. 560, af-
firmed without opinion, West Gulf Maritime Association v. F.M.C., 652
F. 2d 197 (D.C. Cir. 1981). However, the West Gulf decision rests on
detailed factual findings showing that at Texas ports, crane operators em-
ployed by the ports had come under the control of the stevedores and
that the tariff provisions in question were not ‘‘illusory’’ and were ‘‘not
imposed for the purpose of escaping liability for one's own negligence.”
22 FM.C. at 453,15

If, on the other hand, the right to control the crane operator never
passed from the Ports Authority to Stevens, such operator never became
a *‘borrowed servant’’ and the law maintains that liability for negligence
of the operator remains with the operator's general employer, i.e., the
Ports Authority. See, e.g., Raymond Watson v. Lam Bert’s Point Docks,
Ine., 1985 AM.C, 1102 (4th Cir. 1984); Sea-Land Industries, Inc. v. Gen-
eral Ship Repair, 530 F. Supp. 550 (D. Md. 1982); Srandard Oil Co.
v. Anderson, 212 U.S. 215 (1909); Roderick v. Bugge, 584 F. Supp. 625
(D. Mass. 1984); 53 American Jurisprudence 2d, Master and Servant, sec.
415,

When, as in this case, the parties dispute who had the right to control
the crane operator as between the Ports Authority and Stevens, the matter
is obviously a question of fact and when the evidence is conflicting, the
issue must be resolved by the trier of fact, See Sea-Land Industries, Inc.
v. General Ship Repair, cited above, 530 F. Supp. at 563; Vance Trucking
Company v. Canal Insurance Company, 249 F. Supp. 33, 35 (D. S.C.
1966), affirmed, 395 F. 2d 391 (4th Cir.), cert. denied, 393 U.S. 845
(1968); 53 Am Jur 2d, cited above, at 426. As mentioned above, it is

¥ There were other distinctive foatures about the Wess Gulf case as well. Thus, unlike the present case,
the stevedarés (who were motnbers of the West Gulf Marltime Association, complainants in the case) had
agreed “‘that when a cranc is vented the using stevedore has supervision and control -of the ¢rane and its
operator and directs the operation of both because the crane aperator cannot ses nfo the hoid of & ship and
rvat rely upon directions given by a stovedore employee when operating the crans,” 22 FM.C, at 442 (foot-
note with record references omited.) At least two court cases following Texas law hed found that-crane oper-
ators at Texas pons had become ‘‘bomrowed servants” of stevedores, 22 FM.C. gt 452—453, Futthermors,
the Commission found facts showing that contro) over the crane operators did pass to the stevedorss at Texas
ports, that stevedares were free (o solect operators, and that there was no ovidence that the ports retained
any operational control over the operators. 22 F.M.C, at 434; see lso pp, 441-442, The Commission also
found that the ports had not bean overrsaching and had not therefors driven '‘hard bargalng™ so ps to invoke
protections ngainst port exculpatory clauses on behalf of stevadores, 22 F.M.C. at 453454,
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generally true that ‘‘[clases are not decided, nor the law appropriately
understood, apart from an informed and particularized insight into the factual
circumstances of the controversy under litigation.”' West Gulf Maritime
Association, cited above, 22 FM.C. at 454. It is particularly true in cases
under the ‘‘borrowed-servant’’ doctrine which almost always involve dif-
ficult factual questions regarding control over the employee under this
doctrine, which has been described as an ‘‘extraordinarily troublesome’’
area of the law. Roadwork v. Bugge, cited above, 584 F. Supp. at 628.
Therefore, although the courts generally recite more or less the same *‘bor-
rowed-servant’’ principles, different courts reach different results because
of the different facts considered. For example, as I noted in my rulings
of September 10, 1584, at 34, in three ‘‘borrowed-servant’ cases, each
of the three courts recited the same principle that the right to control
the employee determined whose servant he was. However, the three courts
reached different results.16

A typical statement of the ‘‘borrowed-servant’’ doctrine is contained
in Watson v. Lambert's Point Docks, Inc., 1985 AM.C. 1102 (4th Cir.
1984), per curiam, (table citation, 732 F. 2d 132). In Watsor, a case
which involved a crane operator employed by a marine terminal who was
engaged in unloading cargo from a ship and was receiving signals from
the stevedore, the court stated the doctrine as follows (1985 A.M.C. at

1104-1105):

The *‘borrowed servant doctrine,”’ which is clearly established
in admiralty and maritime law, see Standard Oil v. Anderson,
212 U.S. 215 (1909), provides that in some circumstances vicari-
ous liability is shifted from one ‘‘employer’’ to another ‘‘em-
ployer.”” The Supreme Court has outlined the doctrine as follows:

“When one person puts his servant at the disposal and under
the control of another for the performance of a particular service
for the latter, the servant in respect of his acts in that service,
is to be dealt with as the servant of the latter and not of
the former."’

¥ ¥ ¥

The critical factor to be assessed in determining the ‘‘borrowed
servant’’ status of a particular employee is the element of con-
trol; the court must decide which employer ‘‘has the power
to control and direct the [servant] in the performance of fhis]
work,”” (Citations omitted.) [The] critical inquiry is whether

16 Thus, in Vance Trucking Company v. Canal Insurance Company, cited above, 249 F. Supp. 33, the court
found that the truck-driver employee was subject to control of both the borrowing and lending employer.
In Sea-Land Industries, Inc, v, General Ship Repair, cited above, 530 F. Supp. 550, the court found that
the electrician employee had not been “‘borrowed’ by the terminal owner of cranes which the electrician
had been repairing. In Maynard v. Kenova Chemical Co., 626 F. 2d 359 (#h Cir. 1980), on the other hand,
the court found that a laborer had become the *‘borrowed'’ employee of a chemical company while working
on that company's premises because he had come under the complete controb and direction of the chemical

company.
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fthe] employee ‘‘acted like a contractor . . . or whether he
was assimilated into the temporary employer’s team.’’ The mere
fact that an employer gives directional signals or operational
information to a particular employee, however, does not imply
that the requisite control exists, thereby transforming the em-
ployee into a ‘‘borrowed servant.'’ In Anderson, the Supreme
Court emphasized that an employee does not become a borrowed
servant merely by receiving suggestions as to operational details;
the distinction is between ‘‘orders’’ and informational signals
that merely imply necessary cooperation. Anderson, 212 U.S.
at 226-27.

There are variations in the way in which the doctrine is stated. For
example, other courts emphasize that ‘‘the right to exercise control and
supervision'’ over the employee is critical 17 and not whether such control
was in fact exercised!8 However, the above quotation is fairly accurate
in stating the doctrine in general terms.

The *‘borrowed-servant'’ doctrine is summarized rather well in 53 Am
Jur 2d, Master and Servant, sec. 415. In pertinent part, that authority
states:

[lIn determining whether, in respect of a particular act, a servant
in the general employment of one person, who has been loaned
for the time being to another is the servant of the original em-
ployer or of the person to whom he has been loaned, the test
is whether in the particular service which he is engaged to per-
form, the servant continues liable to the direction and control
of his general employer or becomes subject to that of the person
to whom he is lent—whether the latter is in control as proprietor
so that he can at any time stop or continue the work and determine
the way in which it is to be done, with reference not only to
the result reached, but to the method of reaching it. (Footnote
omitted,} The criterion is not whether the borrowing employer
in fact exercises control, but whether he has the right to exercise
it. (Footnote omitted.) . . . The mere fact that the general em-
ployer continued to pay the wages of the wrongdoer will not
make him liable for the wrongful act where it appears that the
person to whom he was lent controlled him entirely in regard
to the work to be done. (Footnote omitted.) . . . [I]n other words,
in order for the general employer to be relieved from liability
for the negligent or wrongful acts of his employee, it must appear
from the evidence that the relation of master and servant which
existed between them has been suspended, and that a new like
relation between such employee and the person for whom the
special service is performed has been created and is in existence
at the time of the act. (Footnote omitted.)

T Maynard v. Kenova Chemical Co,, cited sbove, 626 P. 2d at 362.
18Vance Trucking Company v. Canal Insurance Company, cited above, 249 . Supp, at 38,
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To escape liability, the original master must have resigned full
control of the servant for the time being; it is not sufficient
that the servant was partially under the control of another. If
he does not surrender full control over the servant, he remains
liable for the servant’s negligence during the time such servant
acts for the person to whom he is loaned. (Footnote omitted.)

It has been held that the right of the general employer to discharge
the servant or substitute another for him indicates a continuation
of the general employment and that such a continuation is also
indicated where the employee is using his general employer’s
machine or appliance. (Footnote omitted.)

There is a presumption that a general employer is the sole em-
ployer, and the burden of proof as to a shift in liability to a
special employer rests upon the general employer when he con-
tends that there has been such a shift. (Footnote omitted.) Where
one is in the business of renting out trucks, automobiles, cranes,
or any other machine, and furnishes a driver or operator as part
of the hiring, there is a factual presumption that the operator
remains in the employ of his original master, since he is engaged
in the very occupation for which he was originally employed.
{Footnote omitted.)

In applying the above principles, the courts look to the record to see
if certain facts are present. As Stevens points out in its opening brief
(at 54), among these facts are the following: (1) who supplied the crane
used by the operator? (2) who trained the crane operators? (3) who could
hire and fire the crane operators? (4) who could discipline the crane opera-
tors? (5) who paid the crane operators? (6) who carried workmen’s com-
pensation insurance on the crane operators? (7) how long did the “‘new
employment’’ of the operator last? (8) who had the power to substitute
crane operators on any given shift? (9) for whose benefit was the work
being done? and, as discussed earlier, (10) who had the power to control
the crane operator? Such factors were considered in Watson v. Lambert's
Point Docks, Inc., cited above, 1985 AM.C. at 1105; Roderick v. Bugge,
cited above, 584 F. Supp. 625; Standard Oil Co. v. Anderson, 212 U.S.
215 (1939), and are set forth in the Restatement (Second) of Agency,
sec. 227, American Law Institute (West Publishing Co. 1958).

The Restatement of Agency, sec. 227, cited above, has been quoted
and considered by a number of the cased cited. See, e.g., Warson v.
Lambert's Point Docks, Inc., cited above, 1985 AM.C. at 1105: Roderick
v. Bugge, cited above, 584 F. Supp. at 628, 630; Maynard v. Kenova
Chemical Company, cited above, 626 F. 2d at 361. The Restatement sets
forth a number of factors which are valuable in determining whether a
particular employee has become a ‘“‘borrowed servant’” of a second or
special employer. The Restatement, sec. 227 states:
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A servant directed or permitted by his master to perform services
for another may become the servant of such other in performing
the services, He may become the other’s servant as to some
acts and not as to others.

Comment a to section 227 summarizes the central question in ‘‘borrowed-
servant’’ cases by stating that *‘[t]he question is whether it is understood
between him and his employers that he is to remain in the allegiance
of the first as to a specific act, or is to be employed in the business
of and subject to the direction of the temporary employer as to the details
of such act. This is a question of fact in each case.’” To help decide
this question of fact, the Restatement provides a number of critical consider-
ations. Thus, in comment b to section 227, the Restatement provides that
“in the absence of evidence to the contrary, there is an inference that
the actor remains in his (i.e., the original employer’s) general employment
so long as, by the service rendered another, he is performing the business
entrusted to him by the general employer: There is no inference that because
the general employer has permitted a division of control, he has surrendered
it‘Q!

In comment ¢ to section 227, entitled ‘‘Factors to be considered,” the
Restatement sets forth additional factors as follows:

Thus a continuation of the general employment is indicated by
the fact that the general employer can properly substitute another
servant at any time, that the time of the new employment is
short, and that the lent servant has the skill of a specialist.

A continuation of the general employment is also indicated in
the operation of a machine where the general employer rents
the machine and a servant to operate it, {)articularly if the instru-
mentality is of considerable value. Normally, the general employer
expects the employee to protect his interests in the use of the
instrumentality, and these may be opposed to the interest of the
terporary employer, If the servant is expected only to give results
called for by the temporary employer and to use the instrumentality
as the servant would expect his general employer would desire,
the original service continues. Upon this question, the fact that
the general employer is in the business of renting machines and
men is relevant, since in such case there is more likely to be
an “‘intent to retain control over the instrumentality. A™ person
who is not in such business and who, grawitously or not, as
4 matter not within his general business -enterprise, permits his
servant and instrumentality to assist another, is more apt to intend
to surrender control.

‘‘Borrowed-servant’’ issues have arisen more specifically in the marine
terminal context in situations in which crane operators employed by port
authorities or terminal operators and ‘‘lent’” to stevedores who were loading
or unloading cargo have become- involved in accidents injuring third persons.
The courts have considered many of the principles and factors discussed
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above in reaching their decisions. The majority of the decisions, it should
be noted, hold that the crane operators did not become ‘“‘borrowed servants®’
of the stevedores and that their original employers consequently remained
liable for damages or injuries resulting from the negligence of the crane
operators.

The oldest and leading case appears to be Standard Qil Co. v. Anderson,
212 US. 215 (1909). In that case a winchman in the general employ
of a shipowner had been ‘‘lent’’ to a stevedore for the purpose of loading
a ship with oil. The winchman operated a winch owned by the shipowner
and followed signals given by employees of the stevedore who would
signal the winchman when to hoist and lower the cargo. The winchman
was hired and paid by the shipowner. In lowering cargo into the ship,
the winchman negligently struck and injured an employee of the stevedore.
The Court held that the winchman had not become the *‘borrowed servant’’
of the stevedore and that the winchman’s general employer, the shipowner,
was liable for his negligence.

The Anderson case continues to be quoted and followed in “‘borrowed
servant’’ cases involving marine terminal and stevedoring activities. There-
fore, a more careful examination of the facts and reasoning of the Court
is warranted, which examination indicates a number of similarities with
the present case.

The Court found that the winchman was hired and paid by the shipowner
defendant who alone had the right to discharge him and that the stevedore
paid the shipowner a certain rate for the hoisting. 212 U.S. at 219, The
Court found, furthermore, that the stevedore’s control over the winchman
extended only over certain areas. Thus, the winchman’s hours of labor
conformed to the hours worked by the longshore labor., Because the winch
and winchman were at a place where it was impossible to determine the
proper time for hoisting and lowering cases of oil, the winchman ‘‘nec-
essarily depended upon signals from others. These signals were given by
an employee of the stevedore, called a gangman, who stood upon the
deck of the ship and gave signals to hoist or lower by the blowing of
a whistle which could be heard for a long distance.’’ Id.

The Court further described the loading operation as between the steve-
dores and the winchman as follows (212 U.S. at 218):

The plaintiff was employed as a longshoreman by . . . a master
stevedore, who, under contract with the defendant [shipowner]
was engaged in loading the ship . . . with oil. The plaintiff was
working in the hold, where, without fault on his part, he was
struck and injured by a draft or load of cases containing oil,
which was unexpeciedly lowered.

The motive power was furnished by a steam winch and drum,
and the hoisting and lowering were accomplished by means of
a tackle, guy rope and hoisting rope. The tackle and ropes were
furnished and rigged by the defendant [shipowner] and the winch
and drum were owned by the defendant and placed on its dock,
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some fifty feet distant from the hatch, All the work of loading
was done by employees of the stevedore, except the operation
of the winch, which was done by a winchman in the general
employ of the defendant.

The Court described briefly the *‘borrowed-servant’’ doctrine as follows
(212 U.S. at 221):

It sometimes happens that one wishes a certain work to be done
for his benefit and neither has persons in his employ who can
do it nor is willing to take such persons into his general service.
He may then enter into an agreement with- another. If that other
furnishes him with men to do the work and places them under
his exclusive control in the performance of it, those men become
pro hac vice the servants of him to whom they are furnished.
But, on the other hand, one may prefer to enter into-an agreement
with another that that other, for a consideration, shall himself
perform the work through servants of his own selection, retaining
the direction and control of them.

To determine whether the first or general employer remained liable for
the negligence of the servant rather than the second or temporary employer,
the Court stated that ‘‘[w]e must inquire whose is the work being performed,
a question which is usually answered by ascertalning who has the power
to control and direct the servants in the performance of their work. Here
we must carefully distinguish between authoritative direction and control,
and mere suggestion as fo details or the necessary cooperation, where
the work furnished is part of a larger undertaking.’’ 212 U.S. at-221-
222, (Emphasis added.) :

Having discussed the ‘‘borrowed-servant'’ doctrine, the Court proceeded
to find that the winchman had remained in the general employ of the
shipowner although working with the stevedore's employees in the cargo-
loading operation. The Court acknowledged that the winchman was paid
by the shipowner and could be discharged by the shipowner but held
that these facts ‘‘are not the ultimate facts, but only those more or less
useful in determining whose is the work and whose is the power of con-
trol.’* 212 U.S. at 225, The Court found that the relation of the general
employer, the shipowner, to the employee winchman had not been suspended
in favor of a new master-servant relation between the stevedore and
winchman. The Court noted that the defendant shipowner had preferred
to do the hoisting work itself and had received an agreed compensation
for it, that the power, the winch, and the winchman were its own, and
that the defendant had furnished the work they did, not merely instrumental-
ities which performed that work, 212 U.S. at 225,

The Court was not impressed with the argument that the winchman
obeyed signals of the stevedore's gangman when timing-the raising and
lowering of the cases of oil, a fact which, the shipowner had argued,
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made the winchman the servant of the stevedore. The Court stated (212
U.S. at 226).

But when one large general work is undertaken by different per-
sons, doing distinct parts of the same undertaking, there must
be cooperation and coordination, or there will be chaos. The giving
of the signals under the circumstances of this case was not the
giving of orders, but of information, and the obedience to those
signals showed cooperation rather than subordination, and is not
enough to show that there has been a change of masters.

In reaching the above decision, the Court quoted the following language
from a Massachusetts case involving the rental of a team of horses with
wagon and driver (212 U.S. at 226}

But the mere fact that a servant is sent to do work pointed
out to him by a person who has made a bargain with his master
does not make him that person’s servant more than that js nec-
essary to take him out of the relation established by the only
contract which he has made and 10 make him a voluntary subject
of a new sovereign—as the master sometimes was called in the
old books.

The Court quoted additional language from the earlier Massachusetts
decision which described how the ‘‘lent’” driver had not become the servant
of the “*borrowing’’ employer who had merely pointed out to him the
work which his general employer had undertaken to do. The Court quoted
the following language about the ‘‘lent’’ driver (212 U.S. at 227):

But the person who receives such orders [ie., the ‘“‘len’” driver]
is not subject to the general orders of the party who gives them.
He does his own business in his own way, and the orders which
he receives simply point out to him the work which he or his
master has undertaken to do.

Since the decision in the Anderson case, there have been a number
of cases involving ‘‘borrowed-servant’’ issues and crane operators. Usually
the courts have found that the operator did not become the borrowed
servant of the stevedore or other person renting cranes. As the court stated
in one of these cases, Roderick v. Bugge, cited above, 584 F. Supp. at
629-630:

(11t is noteworthy that the vast majority of courts evaluating the
status of crane operators in analogous circumstances either have
ruled that no borrowed servant relationship existed (case citations
omitted) or have reversed directed verdicts that were premised
on a finding that such a relationship necessarily existed.

In Roderick v. Bugge, the stevedore has leased a crane and its operator
from an equipment rental company for the purpose of unloading bundles
of steel from the hold of a vessel. A crew of longshoremen were discharging
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the vessel under the direction of a stevedore. A signal man employed
by the stevedore gave signals to the crane operator when to raise and
lower the boom of the crane and other employees of the stevedore directed
the crane operator as to where to piace the cargo on the pier. 584 F.
Supp. at 627. The accident occurred when the signal man, following instruc-
tions from the ship's officer, gave the crane operator a signal to lift a
load which was improperly overloaded so that a steel beam in the load
fell off, injuring plaintiff, an employee of the stevedore. The plaintiff sued
the shipowner who in turn claimed indemnity and contribution from the
equipment rental company, That company defended by claiming that the
crane operator had become the ‘‘borrowed servant’’ of the stevedore,

The Court weighed the various factors described above and held that
the crane operator had remained the employee of the equipment rental
company and had not become the ‘‘borrowed servant’’ of the stevedore.
The court noted that the crane was of considerable value and complexity,
raising the inference that the equipment rental company expected its operator
to protect its interests whenever they conflicted with the stevedore’s. The
court also noted that operation of the crane required the skill of a specialist
and that the renting of cranes constituted the sole business of the equipment
rental company. 584 F. Supp. at 628. The court noted other facts that
seemed to indicate that the crame operator had fallen under the control
of the stevedore. Thus, the rental fee included an hourly operator charge
so that the stevedore indirectly paid the crane operator’s wages. On the
job site, the stevedore ‘‘directly controlled what work Shannon [the crane
operator] was to perform and when and for the most part how to perform
it. The stevedore dictated Shannon's hours of work, specified which hatch
to work on, determined the order and size of the loads to be removed,
and by the use of hand signals largely guided the actual operation of
the crane.”” 584 F. Supp. at 628-629. Furthermore, the lease agreement
between the stevedore and the crane rental company contained a provision
which specifically placed the rented equipment and persons operating it
‘‘under lessee’s exclusive jurisdiction, supervision and control. . . .” should
be ‘11584 F. Supp. at 629. Nevertheless, the court, relying upon Anderson
and similar decisions found that the crane operator had remained the servant
of the equipment rental company. The court noted that the giving of signals
did not constitute control over the operator and that the provisions of
the lease did not determine whether control had passed from the eguipment
rental company, the general employer, to the stevedore. 584 F. Supp. at
629. The court found that, in fact, the crane operator had testified that
he “‘regularly cbeyed the hand signals’’ but that he ‘‘remained free to
operate the crane in accordance with his own judgment when necessary.”
Id. As for the provisions of the lease purporting to transfer exclusive
control over the crane operator to the stevedore, the court stated that *‘[a]s
with any factual matter, the actual circumstances of the arrangement are
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controlling rather than the parties’ advance characterization of' those cir-
cumstances.”’ Id.

Other cases involving the renting of cranes and operators to stevedores
have similarly held that the crane operators remained the employees of
the crane owner and did not become *‘borrowed servants’’ of the stevedore
although the stevedore’s employees had given signals or directions to the
crane operators. See, e.g., Lopez v. Oldendorf, 545 F. 2d 836 (2d Cir.
1976), cert. denied, 431 U.S. 938 (1977); Ware Cia. de Navegacion Andes,
S.A., 180 F. Supp. 939 (E.D. Va, 1960); see also Parker v. Williams
& Madjanik, Inc., 239 S.E. 2d 487 (S.C. 1977) (construction company
leased crane and operator from equipment leasing company and, through
its employees, gave hand signals to crane operators).

The most recent decision in the Fourth Circuit (which covers South
Carolina) is Watson v. Lambert's Point Docks, Inc., cited above, 1985
AM.C. 1102. In Watson, a terminal operator in Norfolk, Virginia rented
cranes along with operators to stevedores. The terminal hired and fired
crane operators, trained them, and decided which operators would work
which shifts. A stevedore rented a crane along with an operator from
the terminal! in order to unload a cargo of cocoa beans under a contract
between the stevedore and the shipowner. Payment for the rental was gov-
erned by the terminal’s tariff which provided that users of the terminal
facilities had consented to the terms and conditions of the tariff. Among
these terms and conditions were those specifying that the terminal assumed
no liability for damage or injury claims except those caused by structural
failure and not by an act of the renting party and a provision that the
crane operators ‘‘shall be under the sole supervision of the party renting
the equipment.”” 1985 A.M.C. at 1103,

In the unloading operation, the decision as to how to rig the beans,
some of which were in loose bags and others in slings to facilitate unload-
ing, was made by the stevedore’s employees. Sometimes the view of the
crane operator was obstructed and he therefore relied upon signals of
‘‘gangwaymen’’ employed by the stevedore. During the operation on the
ship, the crane operator negligently failed to clear some containers on
the ship with the result that pallets fell and injured plaintiff, an employee
of the stevedore. The terminal claimed that the crane operator had become
the “‘borrowed servant’’ of the stevedore and, among other things, cited
the terminal tariff provision purporting to vest ‘‘sole supervision’’ over
the crane operator in the stevedore.,

The court held that the crane operator had remained in the general
employ of the terminal operator and had not become the “‘borrowed serv-
ant’> of the stevedore. The court cited the Anderson decision, discussed
above, and the Restatement of Agency, sec, 227, comment b, which states
that absent evidence to the contrary, there is an inference that an employee
remains in the general employment of a ‘‘lending’’ employer. The court
noted that the terminal operator hired, fired, trained the operators, carried
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workmen's compensation on them, and had the power to substitute operators
on any given shift, 1985 AM.C. at 1105. Nor did the court believe that
the tariff provision purporting to transfer ‘‘sole supervision'' over the crane
operator to the stevedore -was dispositive inasmuch as the facts showed
that the terminal operator, not the stevedore, remained the employer of
the operator. 1985 A.M.C. at 1106. Moreover, the court declined to find
the tariff provision determinative, among other reasons, because the tariff
provision ‘‘arguably . . . merely indicates that the lessee may supervise
varioys operational details relating to the operator’s use of the equipment.”
1985 AM.C. at 1106 n. 3.19

As 1 indicated earlier, although it appears that courts usually find that
crane operators remain the employees of the -terminal or crane owner,
there are some cases going the other way on their facts. Thus, in West
Gulf Maritime Association v. Port of Houston Authority, cited above, 22
FM.C. 420, the Commigsion found that the practice at Texas ports was
to transfer control over crane operators to renting stevedores but it is
important to note that there was a specific factual finding that the stevedores
themselves had agreed that such was the practice. 22 FM.C. at 442, Further-
more, the Texas Supreme Court had found that under Texas law the practice
at Galveston was that crane operators had become ‘‘borrowed servants'’
of stevedores, Rorie v. The City of Gaiveston, 471 S.W. 2d 789; 8 SRR
20,713 (Tex. 1971), cited in 22 FM.C. at 45245320

Another case in which the court held that a crane operator had become
the ‘‘borrowed servant'' of the stevedore was Finagrain Compagnie
Commerciale Agricole v. Miller Compressing Co., 349 F, Supp. 288 (ED,
Wisc, 1972) decided under Wisconsin law. In Finagrain, the court found

19The Perta Authority argues that the Watson case was. not Intendoed to have precedentlal value, was a
“summary per curlam decislon which was not prepired with the usual care, résearch, and analysis which
the Fourth Circuit Court puts into ceses intendéd to be precedent,” and merely shows thet '‘the court wlll
find ways to allow an Indlvidual suffering pmunal injury to recover regardlops of what the tariff provided.”

(Ports Authorlty Reply Brief at 32,) The court's opinlon wae not published in the Federal Reporter, and the

citation used above is to the American Mariimo Cases. There is no support for the contention that an unpub-
lished opinlon of the court ja not prepared with care or Is totally without: precedentlal value, The Fourth
Circult's own local rules specify that the Court does not publish en opinion unless it establishes 8 rule of
law, involves a legal issue of continuing publle interest, etc. Furthermore, alithough citation of unpublished
oplnions {8 disfavored, counse! may nevertheless cite them if counsel believes-ths deeision to have preceden-
tial value and there is no sultable published opinlon. See- Foucth Circuit Rules 18(s), 18(d), 28 U.S.C.A.;
Internal Operating Procedures 36.3, 36.5. As to helping an injured person recover for Injury, there is no ap-
parent reason why the court could not- have applied the ““borrowed-servant'* doctrine, if the facts justified
it, so that the injured plalntiff could have recavered from the stevedore rather than from. the terminal operator.

20The Teaas court conceded that determining whether hoist operators became ‘‘barmowed servants'’ was
‘‘often a difficult question.”* B SRR at 20,715. However, the court found that the stevedors and port had
expressly agreed that the stevedore would conirol the hoist operator, relying upon the port’s-tasiff provision
s evidence of such agreement, 8 SRR at 20,715-20,716. However, the court also found that there was no
evidence that any port empioyee had exercised any control ovar the hoist operetion or that the port had ever
interfered with the stevedore’s right to control the equipment and the operator. 8 SRR at 20,718, The court
congluded that *‘the evidence in thiv case will not support the conclugion that, despite the provisions of the
tariff, McPeters [the hoist operator] remained under the City's cantrol in his operation of the hoist on the
occasion in question . , . We thus have an agreement expréssly vesting the right of control In Strachan {the
stevedore], and there Is no evidence that the City retalned any right of control. In these circumstances the
tariff ls conclusive, and McPetors was the loaned employee of Strachan as a matter of law,’” Id.
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that the crane operator employed generally by an equipment rental company
had become the employee of a contractor stevedore who was loading a
ship. The accident occurred when the crane operator, who had limited
visibility of the ship, .swung a load too low and hit a winch located
next to the ship’s hold, The court found that the crane operator reported
to the job site and ‘‘received all his instructions, down to the most precise
detail, from [the stevedore’s] employees.”” 349 F. Supp. at. 291. The court
described how the stevedore’s signal man ‘“‘set the boom and the mark,
thereby patterning the swing,” signaled emergency stops when necessary
and suggested modifications. The court concluded that the stevedore “‘had
control over each individual swing, not just the general operation’” and
that the crane operator had become ‘‘assimilated into [the stevedore’s crew
for the duration of the operation, submitting entirely to [the stevedore’s]
direction.”” 349 F. Supp. at 292. The court applied a test used in a Wis-
consin case, namely, whether the orders of the stevedore had the force
of command rather than mere requests so that the crane operator had
become assimilated into the stevedore’s crew, /d.2!

Application of the Principles of Law to the Facts in this Case

An examination of critical facts under the principles of law discussed
above demonstrates that the Ports Authority does not relinquish the right
of control over its cane operators and that consequently such operators
do not become “‘borrowed servants®® of renting stevedores.

It is undisputed that the Ports Authority furnishes the crane and operator
and is solely responsible for inspection and maintenance of the crane.
Indeed, the Ports Authority’s very tariff (Item 136) is a holding out that
“the Authority, as owner and operator of its facilities, also holds itself
out to provide adequate cranes and qualified operators for any stevedoring
operations on its facilities . . .> (Doc. No. 3, Item 136; Stevens Opening
Brief at 67 and record references cited therein.) It is also undisputed that
the Authority has exclusive responsibility for training the crane operators
through classroom instruction and on-the-job training. Furthermore, the Au-
thority gives unskilled operators a two-year training program and furnishes
to its operators various written manuals, memoranda, and guidelines which
emphasize the crane operatotr’s duties to use care and exercise his own
judgment in lifting operations which appear to be unsafe in any particular
aspect. Among the documents furnished crane operators by the Authority
is one entitled “*30 Rules for Safe Crane Operation.”” Among other things
this document states that ‘‘Container-Gantry and mobile cranes are complex
and powerful machines that require your complete control every moment.

21The District Court’s decision in Watson v. Lambert's Point Docks, Inc., which the Fourth Circuit Court
of Appeals had affirmed, discussed the Finagrain decision, bul refused to follow it. The Court noted that
there was a *‘significant difference in the amount of control exercised by the second employer in that cage.”
Watsan v. Lambert's Point Docks, Inc., Civil Action No. 82-262-N, U.S. D. Ci. E, Bist. Ya. Norfolk Div.,

slip opinion at 6.
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. .. You, as the man responsible for those operations under your direct
control, are the crucial key to safe machine performance and everyone
from your fellow worker to the Authority Director is depending on you.”’
(Doc. 38; Tr. 370.)

It iz also undisputed that the Ports Authority could hire and fire crane
operators, disciplined them, paid them, carried workmen's compensation
on them, and had the power to substitute crane operators on any give
shift. Stevens had no such powers. Indeed, if a crane operator reported
drunk, Stevens had to complain to the Authority's crane superintendent
or foreman who would decide whether to replace the crane operator. The
record also discloses that Stevens had no authority to choose any particular
operator, such selection being exclusively in the power of the Authority.
Indeed, when a second crane operator (Mr. Esau Johnson) replaced the
first operator (Mr. Messervy) on January 20, 1982, the date of the accident,
Stevens did not even know that Mr. Johnson was in the cab nor did
Stevens even know that Mr. Messervy would be working the first shift
until Mr. Messervy appeared on the dock in the morning. (Tr. 263-264;
Stevens Opening Brief at 70-71 and further record references cited therein.)

Crane operators and cranes were rented to Stevens for a short period
of time, i.e., about half a day. (Steven's Opening Brief at 70 and record
references cited therein.) In furnishing cranes and operators to Stevens,
the Ports Authority was acting as a business renting cranes along with
operators to stevedores under its tariff. However, it couid be reasonably
argued that the crane and its operator were advancing the work of Stevens
by participating in the preparation of loading the locomotive aboard ship,
as Stevens acknowledges. (Stevens Opening Brief at 71.) It could also
be argued that the crane operator was furthering the business of the seller
of the locomotives, General Motors, which had contracted to deliver the
locomotive alongside the ship. (Jd.)

The above facts indicate that crane operators remained in the general
employ of the Ports Authority and did not become *‘borrowed servants'’
of the stevedore. Watson v. Lambert's Point Docks, Inc., cited above,
1985 AM.C. at 1105; Roderick v. Bugge, cited above, 584 F. Supp. at
628; Restatement of Agency, sec. 227, comment ¢, cited above; Standard
Oil Co. v. Anderson, cited above, 212 U.S. at 219. The only fact which
arguably might indicate that the crane operators had become ‘‘borrowed
servants’’ of Stevens is the last one, namely, that, in & sense, the crane
operators were advancing the work of Stevens as well as that of the
Ports Authority, However, that fact alone does not convert crane operators
into ‘‘borrowed servants™ of the stevedore. See Roderick v, Bugge, cited
above, 584 F. Supp. at 628; Ware v. Cia. de Navigacion Andes, cited
above, 180 F. Supp. at 943. Indeed, even if control over the operator
were divided between Stevens and the Authority as to the particular work
being performed, such fact does not necessarily make the crane operator
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into a “‘borrowed servant.’’ See Restatement of Agency, sec. 227, comment
b, cited above; Dellums v. Powell, 566 F. 2d 216, 222 (D.C. Cir. 1977).

In addition to the above facts which courts consider when determining
if an employee has become a ‘‘borrowed servant’ of another employer,
there are other facts which, as I discussed above, are considered. See
Restatement of Agency, sec. 227, comment c, cited above. There is an
inference that an employee remains in the general employment of the
first employer absent evidence to the contrary when the employee is per-
forming work entrusted to him by his first employer. The fact that an
employee may be a trained specialist and may be working with valuable
equipment indicates that the first or general employer does not intend
to relinquish the right to control the operator or the crane. As the Restate-
ment of Agency, sec. 227, comment ¢, cited above, further states:

Normally, the general employer expects the employee to protect
his interests in the use of the instrumentality, and these may
be opposed to the interest of the temporary employer. If the
servant is expected only to give results called for by the temporary
employer and to use the instrumentality as the servant would
expect his general employer would desire, the original service
continues. Upon this question, the fact that the general employer
is in the business of renting machines and men is relevant, since
in such case there is more likely to be an intent to retain control
over the instrumentality.

The facts of record indicate that crane operators remain servants of
the Ports-Authority under the above tests. Thus, as noted before, the Ports
Authority is in the business of renting cranes with operators. It trains
the operators who are handling valuable cranes and are expected to exercise
care and independent judgment when necessary to ensure safe lifts. Indeed,
the crane operators are, as we have seen, furnished with printed rules
by the Ports Authority telling them that the cranes ‘‘are complex and
powerful machines that require your complete control every moment™ and
further telling the operators that they are ‘‘the crucial key to safe machine
performance and everyone from your fellow worker to the Authority Direc-
tor is depending on you.”’ Crane operators are instructed not to follow
stevedores or their flagmen if there is a question of safety and to refuse
to continue lifting an unsafe load. In case of dispute between the crane
operator and a stevedore employee as to whether the crane can handle
a particular lift, the crane operator will refuse to continue and will call
his own, i.e., a Ports Authority foreman. Crane operators are trained special-
ists who have been given training by the Ports Authority, and they are
expected to protect the interests of the Authority by refusing to continue
an unsafe lift.

All of the above facts strongly indicate that crane operators at Charleston
do not become ‘‘borrowed servants” of renting stevedores, However, as
most courts recognize, the determining factor is the right to control the
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operator, the work, and the manner inh which it is performed. Such is
also the law in South Carolina. Parker v. Williams & Madjanik, Inc.,
239 S.E. 2d 487, 489 (5.C. 1977) (*'The test generally used . . . is whether
the employee passes under the latier's [i.e., another employer’s] right of
controil with regard not only to the work to be done but also to the
manner of performing it."’); see also Vance Trucking Company v. Canal
Insurance Company, cited above, 249 F. Supp. at 38.

To determine whether Stevens had the right to control either of the
two crane operators who worked on January 20, 1982, or whether it was
the practice at Charleston for stevedores to be given the right to control
crane operators employed by the Ports Authority under the Authority’'s
tariff, it is necessary to consider some details about the lifting operation.
The record shows that on January 20, 1982, a meeting was held in the
morning between Stevens employees and Mr. Messervy, the first crane
operator on the job. Mr. Messervy was given information as to the weight
of the locomotives and as to where they would be placed on the dock
after lifting, The weight of the locomotives was also stenciled on a wooden
placard on the front of each locomotive. Stevens had no advance knowledge
as to who the crane operators would be nor that Mr. Johnson was to
replace Mr. Messervy during the course of the lifts. Mr. Bernard Funderburk,
one of three Stevens supervisers, testified that he did not even know that
Mr. Johnson was in the cab of the crane until after the accident had
occurred, Another Stevens employee, Mr. Laddie Holcombe, however, saw
Mr. Johnson in the cab of the crane when Mr. Holcombe was moving
the last locomotive into position for lifting, Not one of Stevens’ employees
knew that the load indicator device in the cab of the crane was not working.

On January 20, 1982, a representative from the seller of the locomotives,
General Motors, a Mr. George Stovicek, was at the pier to oversee the
dismantling of the locomotives and their eventual loading on board the
MV Arafat, The locomotives came down to the Union Pier Terminal in
Charleston on railroad spurs, were moved to the track well, where Stevens
separated the locomotive body from its front and back whesl assemblies
with the help of the crane operator by lifting the car body off the wheel
assembly. After this was done, the car body was set down on a wooden
pyramid provided by General Motors that Stevens had placed in position
on the dock. The locomotives were moved into position on the dock by
Stevens employees by using a forklift truck. Stevens rigged them for lifting
by using two twelve-foot spreader bars.

Prior to the lift of the first locomotive, the longshoremen foreman, Mr.
Leroy Grant, hired by Stevens, had conversations with the crane operator,
in which the crane operator yelled down to Mr. Grant to tell him where
he wanted the locomotives positioned under his lead. (Ex. 14 at 36~37.)
It was common for crane operators- to yell down to a longshoreman if
the load was not in a proper position to lift or to advise the longshoreman
that the load was too heavy for the crane to boom out any further. (Ex.
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14 at 37-38.) On the date of the accident, Mr. Grant, as was the practice,
put the first locomotive in the position the crane operator wanted it. (Ex.
14 at 38.) One of Stevens' longshoremen then placed a wooden stick
to mark the spot where the first locomotive was lifted. The crane operator
then positioned the boom of the crane over the locomotive and the steve-
dore’s employee hooked the locomotive up to the crane’s hook. When
the first lift was made, the crane operator paused while Mr. Holcombe
checked the rigging. After determining that the rigging was satisfactory,
Mr. Holcombe told the stevedore’s flagman to signal the crane operator
to lift the load. (Tr. 215.) The second locomotive was also lifted from
the same location as the first. Stevens’ Mr. Holcombe knew that the first
locomotive was within the radius of the crane because the first crane
operator, Mr. Messervy, had told him so. (Tr. 217-218.)

While preparations were being made to pick up the third locomotive,
the crane operator, Mr. Messervy, instructed Mr. Grant to move the loco-
motive five or six feet back up the track because the crane operator felt
it was too close. Mr. Grant moved it with a fork lift truck. A stick
was placed at the spot as a marker. Mr. Messervy lifted the third and
fourth locomotives and was relieved by Mr. Johnson at approximately 10:00
a.m. Mr. Johnson had watched Mr. Messervy lift the fourth locomotive
and some wheel assemblies. The fifth locomotive was lifted without incident.
Mr. Holcombe moved the sixth locomotive up to where the crane’s hook
was positioned and believes that the crane operator pave him a signal
indicating that he could stop pushing the locomotive any further or at
least tacitly approved of the position of the locomotive, At the time of
the sixth lift, the locomotive was not positioned where the marking stick
was. Under normal procedure followed in this instance, the crane operator
lifts the load slightly, the stevedore checks the rigging, and assumes the
crane operator is checking his instruments in the cab, and then, through
the flagman, signals the crane operator to resume the lift. It is therefore
Stevens’ personnel who have the lift stopped and signal the operator to
resume. (Tr. 195.) Mr. Holcombe, the stevedore’s employee, testified that
he had had trouble moving the sixth locomotive from the track well to
the crane’s hook and was ‘‘slowing down the operation,’”’ and ‘‘everybody
was standing around waiting for me. The boom was in, the crane was
in position with the hook hanging over the rail bed. I pushed the locomotive
up to where the hook was hanging 1 looked up that’s when I realized
Esau was the operator. So I'm not positive but he may have given me
a signal like that’s alright there. So the locomotive [was] right under
where he had his hook hanging. He was standing right there watching
me hook up the locomotive. If he had known anything would have been
wrong I feel sure he would have told me.”” (Tr. 244-245.)

After the above procedure was followed, the crane operator resumed
the lift ““just high enough to clear the track well and started to swing.
... (Tr. 226.) There was a loud noise like a pistol shot, the wheel
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assembly came apart, the crane’s legs broke, and the entire crane fell
over with the locomotive. (Tr. 226; 189.) After the accident, Stevens deter-
mined that the sixth locomotive was picked up outside a safe radius.

I find that the above facts do not show that the Ports Authority’s right
to control the crane operator passed to Stevens. The facts reveal rather
that there were cooperation and coordination between the stevedore’s per-
sonnel and the crane operator. Perhaps this conclusion is best summarized
by one of the eye witnesses to the accident, Mr. Holcombe, a Stevens
emplayee, who was involved in moving the sixth locomotive to the crane’s
hook. Mr. Holcombe commented on the procedure of lifting the load slightly
to check the rigging and his communication with the crane operator by
a ‘‘nod”’ of the head meaning that ‘‘everything’s alright on my end.”
(Tr. 239.) *‘So evidentially (sic) everything's alright on his end if he
goes ahead and makes the lift."” (Tr. 239-240.) Furthermore, as between
the stevedore, Mr. Holcombe, and the crane operator: ‘‘We just look at
one another. We know what we're doing.”’ (Tr. 240.}22

The above situation seems 1o resemble the description of the loading
operation in Standard Oil Co. v. Anderson, cited above, 212 U.S. 215.
It will be recalled that in that case a winchman in the general employ
of a shipowner had been ‘“‘lent” to a stevedore to load a ship with oil
and had followed signals given by employees of the stevedore as to when
to hoist and lower the cargo. In lowering cargo into the ship, the winchman
had struck and injured an employee of the stevedore, The Court held
that the winchman had not become the *‘borrowed servant™ of the stevedore.
The Court noted that the winchman had been hired and paid by the ship-
owner who alone had the right to discharge him. However, the critical
area of the decision was that of control over the winchman. The Court
found certain areas in which the stevedore necessarily had to exercise
some control over the winchman in terms of hours of labor and guidance
when the winchman’s vision was blocked. The critical distinction made
by the Court, however, was between authoritative direction and control
in contrast to mere suggestions as to details or to necessary cooperation
where the work fumished was part of a larger undertaking, 212 U.S. at
221-222. As I noted earlier, the Court merely held that the winchman

22°The Ports Authority argues that Stevens had control over the unfortunate sixth 1ift and that the accident
was caused by Stevens' signaling the lift from & position out of safe radius of the crane and beyond the
safe marker placed by the stevedore, (SCSPA's Reply Brief at 21, 33,) SCSPA contends thet Stevens was
negligent in failing to exercise proper supervision and contro! at the time the crane collapsed and that the
crane operator was merely following Stevens’ instructiona. (SCSPA's Reply Brief a1 4, 27.) However, SCSPA
also seems to acknowledge that its crane operator should have acted on his own judgment, stating that
‘“[t}here is ample evidence that had che operator done as SCSPA ltaught him, the accident would not have
occurred,” (SCSPA's Reply Brief at 4,) It is not the purpose of thls decision to determine whether Stevens
or the SCSPA’s crane operator or both were negligent, who was responaible for the accident, whether liability
should be shared, or similar questions which appear to be matters for the court to determine. [ am satisfied
that the facts in this record display cooperation and coordination between Stevens' employees and crane oper-
ators and not subordination of the crane operator to the stevedore and that, accordingly, the crane operator
did not become the *'borrowed servant’’ of the stevedore.
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and the stevedore were cooperating and coordinating their efforts, a situation
which did not mean that the winchman had become subordinate io the
stevedore so as to become the latter’s *‘*borrowed servant.’’ The words
used by the Court bear repeating as follows:

But when one large general work is undertaken by different per-
sons, doing distinct parts of the same undertaking, there must
be cooperation and coordination, or there will be chaos. The giving
of the signals under the circumstance of this case was not the
giving of orders, but of information, and the obedience of those
signals showed cooperation rather than subordination, and is not
enough to show that there has been a change of masters. 212
U.S. at 226.

As noted earlier, this reasoning was followed in the Fourth Circuit as
recently as 1984. See Watson v. Lambert’s Point Docks, Inc., cited above,
1985 AM.C. at 1105, (*“In Anderson, the Supreme Court emphasized that
an employee does not become a borrowed servant merely by receiving
suggestions as to operational details; the distinction is between ‘orders’
and informational signals that merely imply necessary cooperation.”)

It is also worth noting that the Court did not find the winchman to
be the ‘‘borrowed servant’’ of the stevedore even when the winchman
was directly involved in loading the cargo into the ship under the guidance
of the stevedore’s signal man and bhad to rely upon that man when the
winchman’s view was obstructed. Thus, it could be said that the winchman
was doing the stevedore’s work and was under the stevedore’s operational
control. In the present case, the accident occurred while one of the loco-
motives was being moved on the dock before loading on ship. (They
were, incidentally, never loaded on the M/V Arafat.) Furthermore, there
is evidence that the crane operators did not always follow the stevedore’s
flagman, had discretion to refuse to follow the flagman’s signals in case
of an unsafe load, could decide whether to swing or travel with the crane,
could sometimes pick up cargo without any signal from a flagman, and
had good visibility from the cab of the crane on the date of the accident.
As noted earlier, furthermore, the Ports Authority furnishes its crane opera-
tors with instruction manuals and guidelines emphasizing that the cranes
require the operators’ ‘‘complete control every moment’’ and that *‘everyone
from your fellow wortker to the Authority is depending on you.” (Doc.
38.) Also, the Authority furnishes its operators with additional written in-
structions stating that the crane operator ‘‘must be familiar with the capac-
ities of the type of crane operated; must be able to judge weights and
radii in accordance with posted capacities’’ and ‘‘complies with signal
after judging that lift is safely rigged and nature of lift will not damage
or tip cranes; works with minimum of standard signals, using own judgment
to determine the best procedures for conveying lift to desired location.”
Finally, the Authority advises its crane operators in another written memo-
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randum, ‘‘when there are times of doubt, contact your foreman,”” meaning
a Ports Authority foreman.

The Ports Authority, however, argues that its crane -operators became
“horrowed servants’’ of Stevens. The Authority argues that-Stevens planned
the positioning operation, had its supervisory personnel on the dock, and
was skilled and experienced in such operations, The Authority argues fur-
thermore that its crane operators were ‘‘machine operators and not super-
visors* (Ports Authority's Reply Brief at 9) and that they had instructions
to follow the instructions of the stevedore who supervised the operation
and was paid for it. In short, the Authority argues that *‘the crane operator
was integrated into the stevedore's operation’ and ‘‘played whatever role
the stevedore asked him to play.'’ (Ports Authority’s Reply Brief at 16.)
The Authority characterizes Stevens' and Hearing Counsel’s contentions
as the ‘‘super crane operator’’ argument. (Authority’s Reply Brief at 8.)
The Authority also argues that if its tariff Item 135 is found-to be unreason-
able, it would have to change its practice and its insurance costs would
increase significantly, Furthermore, private rental agreements at Charleston
have ‘‘bomrowed-servant’ provisions, and when -the Authority itself rents
cranes from private owners, it does so under ‘‘borrowed-servant'’ provisions,
according to the Authority. There is some support in the record for these
contentions but [ find that they are outweighed by other evidence.

First of all, the argument which reduces the crane operafor to a mere
“‘machine operator'’ is inconsistent with evidence showing that the Ports
Authority trains its operators and expects them not to be mere robots
mindlessly following instructions of stevedores but to exercise ‘‘complete
control at every moment.”" Furthermore, the Authority tells its operators
in printed manuals how everyone ‘‘is depending on you.”' 23 It is inconceiv-
able that the Authority would allow untrained operators to manipulate expen-
sive cranes on Authority premises and not instruct them to exercise some
independent judgment regardless of signals from stevedore employees which
might jeopardize a crane, and, indeed, the evidence shows that crane opera-
tors do have some independent responsibility to check their instruments

23See especinlly Doc. No. 35, a Ports Authority Memorandum lasued to its crane operatora by Mr. D.
Claude Baker, formerly Director of Operations and Manager of the Port's Heavy Lift Divislon, among other
duties, Note the detailed description of the ¢rans operafor’s *‘qualifications,”” *‘knowledge-end skill,”” *‘judg-
ment and initiative,” ‘‘mental alertnsss,” and “‘duties.”’ For sxample; the crana operators are told that:

A crane operator s placed in charge of a plece of equipment that costs many thousgnds of dollars
and which has the potential of causing many more thousands of dollars in dantage to cargo, facili-
ties and equipment. Upon the skill of this men depends the life and eafety of all men working in
the vicinlty, Tt Is imperative, therefore, that the operator learn not only the technical skills that will
enable him to operate the equipmont, but he must also acqulre an attitude of responsibility for see.
ing that the job is done anfely.

Afier dethiied description of the operator’s required skills, the. Memorandum states as to the operator's
“‘judgment and initlative,"" such things as the following:

. . complies with signal after judging that lift Is safely rigged and nature of lift will not damage
of tip -crane; -works with minimum of standard signals, using-own judgment to detormine the best
procedures for conveying lift to desired location. . . .

See also the testimony of Mr, Jerry Franks, the Ponis Authority's Manager of Heavy Lift Operations, at

Tr, 368-375, conflmming the continuing valldity of the -above Memorandum,
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and to refuse to lift loads when they deem the load unsafe.24 This does
not mean that the crane operator is not working with the stevedore’s team.
As the Supreme Court noted in Anderson, cited above, 212 U.S. at 226,
“‘there must be cooperation and coordination, or there will be chaos.”
However, as the Court and other courts have noted, cooperation is not
subordination,

The rejection of tariff Item 135 in its present form would, in effect,
no longer allow the Authority to disclaim liability for personal injury or
property damage resulting from operation of the crane on the invalid ground
that the crane operator had become the *‘borrowed servant’” of the steve-
dore. It would require the Authority to be responsible for the negligence
of its crane operators, The Authority argues that such a result would be
undesirable, would split control between stevedores and the Authority over
stevedoring work, would increase the Authority’s insurance costs, would
require the Authority to provide supervisors for stevedoring work, or go
into the stevedoring business itself, or could require stevedores to employ
operators themselves full time at increased costs to the stevedores. (Poris
Authority’s Reply Brief at 21-22.) None of these arguments is particularly
persuasive,

First, the short answer to the above arguments is that if, as the courts
have usually held, the Ports Authority does not in fact transfer the right
of control over its crane operators under the facts of this case, the law
does not permit the Authority to disclaim liability for the actions of its
crane operators.

Second, Item 135 already imposes liability on the Authority in case
the Authority furnishes a defective crane, i.e., the Authority assumes liability
for accidents resulting from structural failure of its cranes. In the future,
however, under an amended Item 135, the Authority would also have
to be liable for the negligence of its crane operators. Such an obligation
is not so unusual, The record shows a number of agreements entered
into between the Authority and ocean carriers and their agents in which
the Authority assumes liability or agrees to indemnify the carriers or their
agents whether the accident is caused by structural failure or negligence
of a Ports Authority’s crane operator. The Authority apparently knows
how to operate a crane rental business, assume liability for the negligence
of its crane operators, and receive colnpensation satisfactory to itself as
shown by the various agreements.

Third, the fact that there might be split control between the stevedore
and the Authority over a stevedoring operation involving the use of an

24The Ports Autharity downplays this right of the crane operator to refuse to lift an unsafe load and argues
that such right ‘‘does not destroy the stevedore’s effective control of the crane operator.” (Porta Authority
Reply Brief at 14.) The Ports Authority acknowledges that its instruction '‘gives the operstor the right to
veto the command o Nif* in special unsafe cincumstances. {/4.) But this very right to veto is evidence that
the Ports Authority did not surrender the right to control its crane operator to the stevedore. See Dellums
v. Powell, cited above, 566 F. 2d at 222 {employees’ veto authority over each other inconsistent with the
““borrowed-servant’’ doctrine.)
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Authority’s crane is no great change in practice. As the record shows,
there is, in effect, some split control right now between the stevedore
and the crane operator who retains some independent discretion. As I have
discussed, the crane operator is no mere robot mindlessly following instruc-
tions of the stevedore but a skilled specialist operating expensive equipment
who is expected to exercise independent judgment when the need arises.

Finally, if the Authority now becomes liable for itz crane operator’s
negligence and must pay increased insurance premiums by approximately
234,000, as the Authority estimates, this would become a cost of doing
business as a renter of cranes with operators whom the Authority has
trained to exercise skill and care and to protect the cranes from unsafe
operations in the interests of the Authority, As with any other cost of
doing business, the Authority may well deem it advisable to pass the
cost along to the renting stevedores as part of the tariff charges for -rentals
and thereby spread the increased costs among all renters of cranes and
operators. If, for some reason, the Authority wishes to absorb the cost
increase, it would appear, as Stevens notes (Reply Brief at 48-49), that
the Authority could absorb such a relatively small amount when one con-
siders that the Authority seeks to make profits and during the first half
of fiscal 1984 recorded a profit of $2.2 miilion. (Tr. 485; Doc. 62.)2%

The Authority also argues that amendment of Item 135 might also require
the Authority to increase its supervisory personnel over crane operations,
However, as Stevens notes, besides Mr. Johnson, the Ports Authority had
two personnel at the job site on January 20, 1982, Mr. Wiggins, the
Crane Foreman, and Mr, Messervy, the first crane operator. The Authority’s
own document (Doc. 37 at 2) shows that its crane foreman has supervisory
duties and there is evidence that the first crane operator could be expected
to remain for a while to check out the crane and advise the relieving
operator if he saw anything wrong. This does not mean that Mr, Wiggins
remained at the site or that Mr, Messervy had supervisory responsibilities.
However, they could be available if necessary, it would seem.

The Authority expresses concern that if it -gives up the crane rental
business, Stevens would have to employ operators and pay their expenses
for five days a week although they may work only one day a week.
(Tr. 129, 292, Ports Authority's Opening Brief at 10-11; 21,) However,
Stevens' Assistant Vice President, Bugene Mayfield, testified that Stevens
would ‘‘rather provide our own operators so we have some kind of control
over our destiny’’ (Tr. 129) and if it is held that Stevens is liable for

35 According 10 & news article in the Journa) of Commerce for May 23, 1983, the Ports Authority has
annourced & new five-ysar contract with Evergreen Marine Corp. The Evergreen business is expected to gen-
erale an estimate $2.7 million In annual gross revenues, according to the articls, citing the Authority’s finance
offlcer, Mr. Lawrence. The article also atated that the Awtharlty's apersting revenues are projected to reach
$35.21 million in fiscal 1986, an incresse of $2.37 milllon. Operating earnings were expected to drop 10
$2.08 miilion according the the preliminary fiscal 1986 budget. I do not vouch for the acouracy of the nows
article, of course, but only officlally nofice what the Ports Authority announces as its preliminary oxpecta-
tions, See 46 CFR 502,226(a).
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damages arising out of the current accident, he indicated that Stevens would
want to become more active in operating cranes themselves even if it
meant paying operators’ salaries and social security when they were not
working the cranes, (/d.; see also Stevens Reply Brief at 47.)

Finally, there is some evidence concerning the rental of cranes and opera-
tors from private crane owners in Charleston. Both the Ports Authority
and Stevens have had occasion to rent such cranes and operators. Most
of the testimony and written evidence indicates that the lessees ‘‘borrow’’
the operators and assume liability although therg is testimony by Stevens’
Assistant Vice President, Mr. Mayfield, that a private crane owner named
Limehouse has paid claims caused by negligence of Limehouse’s crane
operator contrary to the written provisions of the Limehouse lease agree-
ment. (Tr. 130-131; 160-161; Doc. 71.) Apparently another private crane
owner named Associated Industrial Construction Company does not require
stevedores to sign provisions like tariff Item 135 transferring control over
crane operators to the stevedores. However, the preponderance of the evi-
dence on this question is that private crane owners insert ‘‘borrowed-
servant’’ provisions into their agreements with the Ports Authority and
others renting cranes from them, thereby transferring control to the lessee.
(Tr. 325; 342-344,)

This case does not concern the question of the lawfulness of private
crane rental agreements. Therefore it is not necessary to determine whether
the prevailing practice is for stevedores or the Ports Authority to become
the temporary employers of the private crane operators and for them to
assume liability for the negligence of the operators, There is nothing unlaw-
ful about a ‘‘borrowed-servant’’ or an indemnification provision if, in fact,
private parties freely agree to such provisions for valid consideration and
a renter freely agrees to become the temporary employer and indemnifier
of the crane owner. Whether in fact these parties follow the written provi-
sions of their agreements in all cases is not clear. It should be noted,
however, that the private crane owners are renting mobile cranes which
leave their premises. This is a factor which tends to indicate that the
lending employer would want to transfer the right to comtrol the crane
operator to the renter and not wish to be held responsible for something
which the renter did in some other location. In any event, the issue in
this case is whether in fact the right to control a Potts Authority crane
operator passes to the stevedore when the stevedore rents cranes under
the Ports Authority tariff, not under a privately negotiated contract. As
noted earlier, even the Ports Authority sometimes retains liability when
renting to certain carriers or their agents under agreements approved by
the Commission under section 15 of the Shipping Act, 1916, 46 US.C.
sec. 814. In other words, stevedores or the Ports Authority may negotiate
special contracts in which they determine as between themselves and other
parties who will control the crane operators and who will be responsible
for third-party liability, Such agreements may or may not in fact resemble
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what happens when the stevedore rents a crane and operator from the
Ports Authority under the latter's tariff, which is not a negotiated agreement.
(See Rorie v. The City of Galveston, cited -above, 8 SRR at 20,716~
20,717, West Gulf Maritime Association v. Port of Houston Authority,
cited above, 22 EM.C. at 452.); cf. Aleutian Homes, Inc. v. Coastwise
Line et al., 5 F.M.B. 602, 609 (1959) (tariff made and issued by carrier);
C.S.C. International v. Lykes Bros., 20 FM.C. 551, 555 (1978).)

I conclude, therefore, that the Ports Authority's tasiff Item 135 which
purports to place crane operators under the control of renting stevedores
and, accordingly, disclaims liability for any negligence of crane operators
does not correspond to actual practices at the port of Charleston because
in fact and in law the right to control crane operators does not pass
to renting stevedores. Accordingly, tariff Item 135 is an unjust and unreason-
able regulation and embodies a unjust and unreasonable practice in violation
of section 17 of the 1916 Act, 46 U.S.C. sec, 816, as recodified in section
10¢d)(1) of the 1984 Act, 46 U.S.C. app. sec. 1709,

Stevens' Contentions that SCSPA has Violated Section 16 of the 1916
Act

A secondary allegation Stevens makes is that the Ports Authority has
given undue or unreasonable preferences and advantages to some stevedores
and has subjected Stevens to undue or unreasonable prejudice and disadvan-
tage, in violation of section 16 First of the 1916 Act, 46 US.C. sec.
815 (now sections 10(b)(11) and 10(b)(12) of the 1984 Act, 46 U.S.C.
app. sec. 1709). The essence of this allegation is that the Ports Authority
entered into agreements with ocean carriers and their agents which gave
the carriers preferential crane and berth services and did not transfer control
of crane operators or disclaim liability as did Item 135. On the contrary,
under the agreements, the Ports Authority agreed to indemnify the carriers
from all losses sustained as & result of the acts or omissions of the Ports
Authority or its employees and in one agreement even specified that the
Authority would indemnify the carrier or its agents, servants and employees
in connection with the negligence of Ports Authority crane operators. Ste-
vens argues that the Ports Authority is treating: similarly situated stevedores
differently since stevedores employed by one of the carriers which has
executed an agreement with the Authority would be indemnified in case
of an accident caused by an Authority crane operator while Stevens, on
the contrary, would be held liable by the Authority under the same facts.
{(Stevens Qpening Brief at 72-74.)

" The SCSPA answers the above contentions by arguing that the agreements
in question were all approved by the Commission under section 15 of
the 1916 Act and are therefore reasonable and nondiscriminatory, Further-
more, there is nothing wrong with agreements which offer carriers an
incentive to use the port of Charleston and the fact that under the agreements
the Authority agrees to indemnify the carriers shows that the normal practice
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at Charleston is for the renting stevedore to assume liability for the neg-
ligence of crane operators. (SCSPA Reply Brief at 28-29.)

Since I have already found that tariff Item 135 is unjust and unreasonable
and in violation of section 17 of the 1916 Act (and section 10(d)(1)
of the 1984 Act), it is not necessary to determine whether SCSPA has
also violated section 16 First of the 1916 Act (or the corresponding provi-
sions of sections 10(b)(11) and 10(b)(12) of the 1984 Act.) Under either
section 16 or 17, SCSPA will be ordered to cease and desist from following
unreasonable practices and tariff provisions. However, a few observations
may be helpful because the subject agreements are, to a limited extent,
involved in the section 17 issue insofar as they relate to the question
of what is the normal practice at the port of Charleston.

I have described the agreements which Stevens cites previously. (See
paragraph 31, Summary of Facts.) As discussed, in return for the carriers’
guaranteeing tonnages through the port of Charleston, the Ports Authority
assumes or shares liability with certain carriers or their agents or agrees
to indemnify the carriers or their agents. However, the agreements usually
contain some provision to the effect that the Ports Authority will not
indemnify the carrier if the camrier or its agent is at fault or will only
share liability in proportion to the respective faults of the parties. Stevens
correctly notes that none of the agreements contains a provision like tariff
Item 135 which would place SCSPA crane operators under the control
of renting stevedores or carriers or disclaim liability for personal injury
or property damage resulting from operations of the cranes except that
resulting from structural failure.

Undoubtedly the carriers and their agents including stevedores (if they
are ‘‘agents” of the carriers) are given more favorable treatment by the
Authority in cases of accidents arising out of crane operations than are
stevedores like Stevens who use the Authority’s tariff services. However,
as the Authority points out, the carriers have given something in consider-
ation of these extra benefits, namely, guaranteed tonnages. Therefore, it
could be argued that stevedores enjoying greater benefits in terms of the
Authority’s promise to indemnify may not be similarly situated with Stevens
because the favored stevedores’ principals, the carriers, have paid for the
extra benefits. Although such stevedores might enjoy a preference or advan-
tage, the question is whether such preference or advantage is *‘undue’
or “‘unteasonable.” As the Commission has held, all preferences and advan-
tages are not unlawful. It is only those that are ‘“‘undue’ or ‘‘unreasonable’
which are prohibited by the 1916 Act. See Perry's Crane Service v. Port
of Houston, cited above, 19 F.M.C. at 551-552. It is significant that Stevens
does not ask that the Ports Authority's agreements with the carriers be
disapproved nor argue that they violate the law. (Stevens Opening Brief
at 73.) Furthermore, as the Authority points out, it is not unlawful or
unreasonable for a terminal operator to give special privileges or advantages
1o carriers under specially negotiated agreements which were approved under
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section 15 of the 1916 Act. Indeed, one of the reasons why such agreements
were subject to section 15 of the 1916 Act is that they departed from
the normal tariff provisions or otherwise fixed rates or fares, gave special
rates, accommodations or other special privileges or advantages, regulated
volume of freight, etc. See, e.g., Agreement No. 8905—Port of Seattle
and Alaska S.5. Co., T FM.C. 792, 796 (1964), Terminal Lease Agreement
at Long Beach, California, 11 FMC. 12, 17-18 (1967). Therefore, it
is not enough under section 16 to show that the Ports Authority applies
tariff Item 135 to stevedores who have no special agreements approved
under section 15 and does not apply Item 135 to carriers or their agents
who have entered into such agreements which were approved by the Com-
mission. However, since tariff Item 135 is otherwise unreasonable under
section 17 of the 1916 Act, it is not necessary to explore further whether
there is some other theory by which the evidence could show a violation
of section 16.

The Amendments to Tariff Items 20 and 25

As discussed above, I ruled prior to the hearing that as a matter of
law the SCSPA’s tariff Items 20 (users of Ports.Authority’s facilities agree
to indemnify the Authority) and 25 (vessels, owners, and agents liable
for damages) viclated section 17 because they did not clearly rule out
the use of such provisions by the Ports Authority to impose liability upon
users of Ports Authority facilities even when the Ports Authority had been
negligent. As I mentioned previously, 1 preserved the parties’ rights to
file exceptions to those rulings, which rulings I incorporated into this Initial
Decision. Purthermore, 1 permitted the parties to file comments to these
initial rulings. Two parties did so, Stevens and SCSPA, but only Stevens
commented on my rulings as to Items 20 and 25, requesting clarification
to the effect that those items violated section 17 of the 1916 Act.

On September 20, 1984, SCSPA sent a draft of amendments to Items
20 and 25 to the parties, which amendments were to go into effect on
November 1, 1984, some 42 days later, (Doc. 99.) No party commented,
On the first day of the hearing, January 21, 1985, in Charleston, I remarked
on the record that I believed that the problems with Items 20 and 25
had been corrected by the amendments ‘*as far as I can tell now.” (Tr.
22.) Again no one commented. However, in their opening brief filed on
March 15, 1985, Hearing Counsel contend that the amendments are still
unreasonable because they do not free users of Ports Authority facilities
from liability when the Authority is partly responsible. (Hearing Counsel
Opening Brief at [9-20,) Stevens agrees with Hearing Counsel, and, further-
more, asks for a clear ruling that amended Items 20 and 25 camnot be
applied retroactively in the suits pending in court. SCSPA, however, argues
that Hearing Counsel suggest no alternative language and that they overlook
the fact that the amendments to the two items specify that users of its
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facilities are relieved of liability for the ‘‘portion’’ of losses and claims
caused solely by the Ports Aunthority.
Originally Item 20 read as follows:

All users of Authority facilities agree to indemnify and save harm-
less the Authority from and against all losses, claims, demands
and suits for damages, includins death and personal injury * * *
incident to or resulting from their operations on the property
of the Authority and the use of its facilities.

The Authority has added the following amending language:

(A) This item is not to be construed as requiring any user to
indemnify the Authority for that portion of such losses, et cetera,
caused solely by the negligence of the Authority.

Originally Item 25 read as follows:

All vessels, their owners and agents, shall be held responsible
for all damage resulting from their use of Authority facilities
* Kk *

The Authority has added the following amending language:

(A) This Item is not to be construed as requiring any vessel,
its owner and agent to indemnify the Authority for that portion
of such losses, et cetera, caused solely by the negligence of the
Authority.

1 do not find it necessary 1o issue orders against SCSPA other than
those reasonably related to findings that the tariff provisions were found
to be unlawful as a matter of law or were unreasonable because they
did not correspond to the situation at Charleston regarding the renting
of cranes and operators. See Wilmington Stevedores v. The Port of Wil-
mington, 28 FM.C. 24 (1985).

This case is before the Commission because, at the request of Stevens,
the District Court stayed two lawsuits and asked for the Commission’s
advice as to the lawfulness of certain tariff provisions. The Court stated
that it ‘‘welcomes the Commission’s advice on the validity of the disputed
tariff provisions,”” and *‘[ulpon receipt of such advice, this Court will
then decide the legal questions presented under the particular facts of this
case, including any challenge to the validity of the Tariff then asserted.”
(Court orders of December 9, 1983.) To assist the Court, the Commission
can find that the exculpatory and indemnification provisions of the tariff
which either would exculpate the SCSPA from liability for its own neg-
ligence or transfer liability to renting stevedores or other users of the
Ports Authority’s facilities or disclaim liability for the negligence of the
Ports Authority’s crane operators are, under the facts shown on this record,
unreasonable, in violation of section 17 of the 1916 Act and section 10(d)(1}
of the 1984 Act. Accordingly, the SCSPA should be and is ordered to
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cease and-desist from implementing such provisions and the practices which
they embody. In that way the Court is left free ta determine the questions
as to who was negligent between Stevens and the' SCSPA under applicable
local law. It is therefore unnecessary to determine whether SCSPA's good-
faith attempt to amend Items 20 and 25 is sufficient to show that SCSPA
will not engage in the practice of imposing liability or demanding indemnity
for claims resulting from the SCSPA’s own negligence or that of its employ-
ees.26 Nor is it necessary to-determine whether the revised Items 20 and
25 can be used by SCSPA against Stevens in the two court cases since
SCSPA is ordered not to carry on the unreasonable practice of imposing
Hlability or indemnification provisions on Stevens for any conduct which
is the responsibility of the Ports Authority. More specifically, the Ports
Authority cannot hold Stevens responsible for the conduct of Ports
Authority’s crane operators merely because they are rented to Stevens along
with cranes,

ULTIMATE CONCLUSIONS

Complainant, & stevedore operating at the Port of Charleston, alleges
that five tariff provisions in respondent Ports Authority’s marine terminal
tariff are unreasonable in violation of section 17 of the Shipping Act,
1916, and that one of them is being used against Stevens in a discriminatory
and prejudicial fashion, in violation of section- 16 ‘First of the 1916 Act.
The critical tariff provisions are being asserted by the Ports Authority
against Stevens, seeking indemnification or damages in connection with
two lawsuits pending before the U.S. District Court in Charleston which
arose out of an accident in which a Ports Authority crane and a locomotive
which the crane was lifting were damaged while the crane and its operator
were being rented by Stevens under the Ports Authority’s tariff.

Of the five contested tariff provisjons, the lawfulness of four was deter-
mined as a matter of law, Thus, Item 5 (user consents to tariff provisions)
was not found to be unlawful but to be a harmless reminder of tariff
users’ obligations generally without binding legel effect otherwise. Item
20 (users agree to indemnify Ports Authority) and Item 25 (vessels, owners,
and agents are liable for damages) were unreasonable in vioclation of section
17 of the 1916 Act and. section 10(d)(1) of the Shipping Act of 1984

2% Ap to the amendatary language to Tiems 20 and 23, it should .be intsrpreted to mean, that the Ports Au-
thority would not impose lisbility on.Stevens or expect indemnificatlon for clalme-from Stevens or other
renters for clabms to the extont that the Ports Aufhority was resporsible but would only expeci Stavens to
be responsible to the extent that Stevens or-its employess was ‘respofsible. That apparently Is what the
SCSPA meens by the word “‘portion™ -of losses. The language does nat have to mean that the SCEPA i
attempting to escape Habillty where It is only pertly responaibie, as Hearing Counsel foar. The Commisalon
has already condemned such an intefprefatlon. See Camsral Natlonal Corporation et al. v. Port of Houston
Authority, cited gbovs, 26 FM.C. at 303. As to-Item 138, which 13 unamendad, the Comminsicn can allow
the. SCSPA 2 reascnable time to file appropriste amendatory language to conform with-i6s decision as was
done following tha decislon In Cenfral National Corporation ¢ al. v, Port of Houston Autharity, cited above
26 FM.C. 206: See the letter dated May 4, 1984, from the Commisslon's Secretary to Mr, Strange, General
Manager of Houston, In this regard.
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because, under their language, prior (o their amendment, the Ports Authority
could use them to impose liability upon users of Ports Authority facilities
or could demand indemnification even if the Ports Authority had been
negligent. Under applicable principles of law, such exculpatory-type provi-
sions in marine terminal tariffs are unreasonable on their face when, as
in this case, the terminal which occupies a position of power in bargaining
gives no special benefits or consideration to tariff users in return for impos-
ing such liability and indemnification provisions on them. Items 20 and
25 have since been amended by the Ports Authority in an effort to eliminate
their unlawful exculpatory effects. Item 136(A) (Ports Authority holds itself
out to provide adequate cranes and qualified operators and requires users
to rent its cranes if suitable and available is not unlawful on its face.

The evidentiary hearing centered on the question of the lawfulness of
Item 135, the tariff provision which purports to transfer control of Ports
Authority crane operators to renting stevedores and which furthermore dis-
claims Ports Authority liability for personal injury or property damage
except that resulting from structural failure of the crane. This tariff provision
would be lawful under the Shipping Act if, in fact and under relevant
principles of law relating to the so-called *‘‘borrowed servant’ doctrine,
the renting stevedore such as Stevens acquired the right to control the
crane operator. The evidence shows, however, that the Ports Authority
hires, trains, disciplines and pays its crane operators, has the final authority
on sending them to particylar jobs and substituting them and, although
they work closely with the stevedore’s employees in moving cargo over
the piers for the stevedores, they ar¢ expected to exercise independent
judgment when the need arises and are not required to follow the signals
or instructions of the stevedore’s employees when to do so would be
unsafe or would be contrary to the interests of the Ports Authority in
protecting its cranes and facilities, As numerous court decisions make clear,
such facts indicate only cooperation and coordination, not subordination
of the crane operator to the stevedore, and, accordingly, the crane operator
remains the employee of the Ports Authority which is responsible for his
negligence. The fact that the Ports Authority might have to increase super-
visory persomnel or pay increased insurance premiums unless it allows’
stevedores to utilize their own operators cannot in law allow the Ports
Authority to transfer liability to renting stevedores while the Ports Authority
retains the ultimate right to control the crane operators.

Complainant’s allegations that the Ports Authority has also violated sec-
tion 16 First of the 1916 Act (which is now section 10(d)(1) of the
1984 Act) by preferring other carriers and their stevedores in respect to
liability and indemnification agreements are of questionable validity. Those
agreements were separately negotiated and approved by the Commission
under section 15 of the 1916 Act. However, since Iiem 135, which is
the provision involved, is unlawful for other reasons, it is not necessary
to explore the allegations further.
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SCSPA is ordered to cease and desist from carrying on the unreasonable
practices embodied in the unmended Items 20 and 25 and in Item 135,
namely, transferring responsibility and liability for loss and damage claims
to renting stevedores in instances in which the Ports Authority or its employ-
ees are negligent or otherwise responsible for the loss or damage inyolved.
The Ports Authority is also ordered to cease and desist from purporting
to transfer the right to control its crane operator and from disclaiming
responsibility for the actions of its crane operators under the current practice
at Charleston with respect to the Ports Authority's tariff rental service.
Such practices and Item 135 which embodies them are unreasonable, in
violation of section 17 of the 1916 Act (and section 10(d)(1) of the 1984~
Act). :

The gbove findings and conclusions are designed to be responsive to
the request of the U.S. District Court in Charleston which requested the
advice of the Commission as to the lawfulness of the contested tariff
provisions under shipping law. They are not intended to affect the issues
of negligence and other issues before the Court in the two pending lawsuits.
It is not therefore necessary to issue additional orders regarding further
amendments to Items 20 and 25 or amendments. to Item 135. However,
the Commission may allow the Ports Authority a reasonable time following
its decision to propose and file suitable corrective language to Item 135
or to Items 20 and 25 if there is still confusion.

NORMAN D. KLINE
Administrative Law Judge
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DOCKET NO. 85-3

MATSON NAVIGATION COMFPANY, INC. PROPOSED OVERALL
RATE INCREASE OF 2.5 PERCENT BETWEEN UNITED STATES
PACIFIC COAST PORTS AND HAWAII PORTS

ORDER DISCONTINUING PROCEEDING

December 27, 1985

This proceeding was instituted by Order of Investigation and Hearing
served January 24, 1985, to determine whether a 2.5 percent overall rate
increase filed by Matson Navigation Company ! to take effect January 1,
1985 is just and reasonable. On June 28, 1985 the Commission served
a Notice in this proceeding that a final decision could not be issued within
the statutory 180-day period as required by section 3 of the Intercocastal
Shipping Act, 1933 (ISA) (46 U.S.C. app. §845), and that accordingly,
the rates under investigation herein were, for purposes of that section,
deemed to be just and reasonable.2

Upon further consideration of this matter, the Commission has determined
that the said determination of justness and reasonableness by operation
of the limitation period of section 3 of the ISA precludes further consider-
ation in this proceeding of the specific issues noted in the Order of Inves-
tigation and Hearing. The Commission has alsc determined that no regu-
latory purpose will be served by the consideration of other issues concerning
the justness and reasonableness of the rates herein under investigation under
any other statutory authority in this proceeding. Accordingly, the Comimis-
sion will discontinue this proceeding.

This determination, however, is without prejudice to the right of any
person to file a complaint pursuant to section 22 of the Shipping Act,
1916 (46 U.S.C. app. §821).

THEREFORE, IT IS ORDERED, That this proceeding is discontinued.

By the Commission.
(S) BRUCE A. DOMBROWSKI

Acting Secretary

L Supplement No, 1 to Matson Navigation Company’s Tariff No. FMC-F No. 9, 10, 11 and 2 applicable
to all commodities (except molassas in bulk) moving in the Pacific Coast/Hawaii trade.

2The Notice of June 28, 1985 disclosed that the Commission could not issue a final decision “*due to
a vacarcy on the Commission and n series of divided votes by the remaining Commissioners . . . .” Section
102(d) of the Reorganization Plan No. 7 of 1961 (75 Stat. 840) requires the affirmative votes of three Com-
missioners to dispose of any matter before the Commission.
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DOCKET NO. 85-1
CARRIER INTERNATIONAL CORPORATION

V.

WATERMAN STEAMSHIP CORPORATION
ORDER PARTIALLY ADOPTING INITIAL DECISION

December 30, 1985

This proceeding was initiated by complaint filed by Carrier International
Corporation (Complainant) against Waterman Steamship Corporation (Water-
man or Respondent) for alleged overcharges of $13,565.27 on a shipment
of air conditioning equipment from Savannah Georgia to Port Sudan, Sudan.
Complainant alleged that Respondent had overcharged it the amount of
reparations requested by collecting a port congestion surcharge which it
had not reflected in its tariff, in violation of section 18(b)(3) of the Shipping
Act, 1916 (1916 Act) (46 U.S.C. app. §817(b)(3)). Administrative Law
Judge Charles E. Morgan issued an Initial Decision finding that Respondent
had violated section 18(b)(3) by charging a rate in excess of the tariff
rate on file with the Commission, but awarding reparations in the amount
of $6,750 only. Respondent filed Exceptions to the Initial Decision’s award
of reparations to which Complainant has replied.

BACKGROUND

Complainant’s agent in Savannah, Mr, Phil Harris of John S, James
Co., contacted Respondent’'s agent in that city, Mr. Ronald O. Walker
of Street Brothers, Inc., in the fall of 1983 to request a rate quotation
for a shipment of nine pieces of air conditioning machinery to Port Sudan.
Walker contacted Mr. Jack Mandleur, Assistant Vice President of Water-
man's Traffic Department in New York, who instructed him to quote a
rate of $140 per ton (W/M) plus 30 percent port congestion surcharge
inclusive of all other charges. Mandleur said he would file this rate in
the tariff when the cargo was booked.

Walker conveyed this rate telephonically in due course to Harris, who
booked the cargo through Walker on a Waterman vessel sailing around
December 3, 1983, Harris also prepared a bill of lading reflecting the
quoted rate. Walker informed Mandleur in New York that the cargo had
been booked.

Mandleur sent a request to Waterman's Tariff Department requesting
that the rate as quoted to Complainant be filed. The rate that ultimately
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appeared in Waterman’s Freight Tariff No. 18-D, FMC No. 161, on 38th
revised page 106, effective December 1, 1983, was, however: *‘Air Condi-
tioning Machinery, Savannah/Port Sudan, through December 31, 1983; $140
W/M All Inclusive.”” Thus, as published the rate failed to reflect the 30
percent port congestion surcharge quoted by Walker to Complainant’s agent,
requested from the Tariff Department by Mandleur, reflected by Complain-
ant’s agent on the bill of lading, and invoiced to and paid by Complainant.
The error was discovered in the course of an audit of Compiainant’s freight
bills five months after the shipment moved. The reparations now sought
by Complainant are the amount of port congestion surcharge collected
by Respondent.

The facts outlined above, as found in the Initial Decision, are undisputed.
Nor is it disputed that the rate on file in Respondent’s tariff on the date
of shipment did not include the port congestion surcharge and its collection
therefore constituted a violation of section 18(b)(3).! The parties disagree,
however, as to the inferences to be drawn from the facts regarding the
question of whether the rate Complainant expected to pay and Respondent
expected to collect was a “‘negotiated”’ rate, the collection of which did
not result in any injury to Complainant for which it may claim reparation.

INITIAL DECISION

While the Presiding Officer found that Respondent had violated section
18(b)(3) of the 1916 Act by collecting the unfiled port congestion surcharge,
and noted that mere violation of the Act does not necessitate an award
of reparations where there was no injury to Complainant, he was unable
to find that the evidence before him clearly showed the rate to have
been “‘negotiated.”” After considerable discussion of the facts regarding
the booking of the cargo, the Presiding Officer found that Respondent
had shown that it, at least, understood that it had negotiated an agreed
rate. He concluded, however, that Complainant’s evidence, to the contrary,
rendered it unclear that the rate charged was a negotiated and agreed
rate between the parties.

Citing United States of America v. Columbia Steamship Company, Inc.,
17 FM.C. 8 (1973), relied upon by Respondent, the Presiding Officer
noted that the Commission had found an award of reparations unwarranted
where the carrier and the shipper had negotiated a rate which had been
charged and paid but which, through an administrative error in amending
the tariff, was higher than the rate actually filed. The Commission held
that under these circumstances an award of reparations would amount to
a windfall which the shipper neither anticipated nor bargained for.

! Section 18(b)(3) provides, in pertinent pan, that no carrier *‘shall charge or demand or collect or receive
a greater or less or different compensation for the transportation of propenty . . . than the rates and charges
which are specified in its tariffs on file with the Commission and duly published and in effect at the time
.. " This section of the 1916 Act, repealed and superseded by similar provisions of the Shipping Act of
1984 (46 U.S.C. app. §1701 ef seq., 46 U.S.C. app. §1709(b)(D), remains applicable to causes of action
arising, like the instant case, before passage of the 1984 Act.
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The Presiding Officer determined that the shipment in this case was
in fact overcharged in the amount of $13,565.27, but nevertheless concluded
that “‘payment of this full amount would result at least in part in an
unanticipated windfall to the complainant . . .”’ and therefore limited repara-
tion to $6,750 without interest.

POSITION OF THE PARTIES

In its Exceptions to the Initial Decision, Respondent argues that the
Presiding Officer erred in his assessment of the evidence concerning the
activity of negotiation, Respondent contends that the evidence of the com-
munications between agents for Complainant and Respondent, including
Complainant’s actions in booking the cargo at the rate quoted and paying
the freight as invoiced, shows Complainant's acquiescence in the rate, which
is therefore a *‘negotiated’’ rate within the meaning of Columbia Steamship,
supra. Respondent argues that the significance of the term ‘‘negotiate’
is not identified in the Columbia Steamship decision, but that the equitable
principle underlying that decision—that reparation in these circumstances
would constitute unjust enrichment—is equally applicable here,

Respondent further contends that the ‘‘negotiation’’ of the rate is shown,
notwithstanding the somewhat equivocal statements made by Complainant's
affiant, Harris, by the circumstances surrounding the booking of the cargo.
Respondent points out that Harris’ statement that the cargo was booked
on November 16, 1983 is congonant with Respondent’'s booking memo-
randum which reflects the rate quoted as “‘$140 W/M plus 30% Port
Congestion Surcharge, all inclugive,'’ and the statement of Respondent’s
affiant Walker. The amendment of the tariff to reflect a special rate, rather
than the higher N.O.S. rate which would otherwise apply, strongly suggests,
it is argued, that the special rate was agreed upon by Harris and Walker
around November 17, 1983.

Respondent also submits that Complainant has not shown that it was
injured by Respondent and is therefore not entitled to recover reparations
under section 22 of the 1916 Act, citing Trane Co. v. South African
Marine Corp., 19 FM.C. 375 (I.D. 1976), and Carge Export Corporation
v. Intermodal Container Service, Ltd., 25 FM,C. 400 (I.D. 1982),

Complainant argues in Reply to the Exceptions that cases in which
reparations are not awarded for a proven violation of section 18(b)(3)
are rare exceptions and that Respondent has not shown that this case
is such an exception. Complainant contends that there was no agreement
on the freight rate reached here similar to that in the Calumbia Steamship
case, where both parties agreed to a rate which both expected to be subse-
quently filed in the tariff. Complainant notes that a clerical ermror there
resulted in the filing of a rate lower than the negotiated rate, while here,
Complainant’s agent merely asked for and agreed to pay the tariff rate,
His understanding. that.the rate quoted was already in the tariff is, Complain-
ant argues, proof that the rate was not ‘‘negotiated’’ or bargained for,
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as in Columbia Steamship. Similarly, booking of cargo and payment alleg-
edly do not constitute evidence of a negotiated rate. Thus, Complainant
submits that it should not be held to payment of a rate in viclation of
the published tariff rate based upon Waterman's ‘‘misquotation” of the
tariff rate. Complainant therefore concludes that it is entitled to reparation
of the full amount of the overcharges.

Finally, Complainant argues that, in any event, the port congestion sur-
charge billed and collected by Respondent was ‘‘unconscionable,” as well
as in violation of the tariff, because ‘‘the vessel arrived at Port Sudan
and was able to unload its cargo within 16 hours of arrival.”

DISCUSSION

The Presiding Officer’s findings of fact and discussion of the applicable
legal precedents are without error and are adopted to the extent that they
are not inconsistent with our discussion infra. His finding that Respondent
collected a rate in excess of the rate on file, in violation of section 18(b)(3)
of the 1916 Act, is supported by the record. We also agree with his
conclusion that the Commission may, within its discretion under section
22,2 decline to award reparations when no injury has resulted from violation
of the Act or when reparations would constitute a windfall to Complainant
which was not anticipated and bargained for. However, his determination
to award half the amount overcharged does not appear well founded and
is therefore reversed.

The Presiding Officer erred by overstating the significance of the give
and take of price negotiations in Columbia Steamship, supra, to the det-
riment of the equities weighed by the Commission in that case. The shipper
in Columbia Steamship requested that the carrier quote a rate for trucks
from the U.S. to Pusan, Korea, noting that it could not pay more than
the existing conference rate. The Respondent, a non-conference carrier,
replied that it would offer, and file if agreed to, a stated rate per vehicle
which would be lower than the conference rate. The conversation was
confirmed in writing, In filing the rate, however, a clerical error was
made, transposing the rates for Group ! and Group 2 ports, which resulted
in the filing of a rate lower than that agreed to for the shipment in
question.

In overturning the presiding officer’s award of reparations in that case,
the Commission found that ‘‘application of the negotiated rate was a fore-
gone conclusion by both parties,”” as shown by ‘‘subsequent issuance of

2Section 22 of the 1916 Act (46 U.5.C. app. §821) provides, in relevant part
“[tthat any person may file with the boerd a swom complaint setting forth any violation of this
Act by & common carrier by water, or other person subject to this Act, and asking reparation for
the injury, if any, caused thereby . . . . The board, if the complaint is filed within two years after
the cause of action accrued, may direct the payment ., . . of full reparation to the Complainant for
the injury caused by such violation.”” (Emphasis added)
The use of the term *‘may’ indicates that grant of repsrations is within the Commission’s discretion.
Consolo v, Federal Maritime Commission, 383 U.S. 607, 621 (1966).
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respondent’s bill of lading No. 1, and the payment by complainant of
the negotiated rate without demurrer’” and by a five month delay in seeking
repayment after an audit revealed the error. 17 FM.C. at 9.

We find that similar factors apply here. In this case, Complainant's
affiant, Phil Harris, states that he was not authorized to, and did not,
“‘negotiate’’ a rate with Waterman. He states that he merely asked Water-
man’s agent, Ronald O. Walker, to quote him the rate which he assumed
was the rate already on file. He thus further assumed that the rate later
quoted to him, following Walker’s conversation with Jack Mandleur, was
already in the tariff. Nevertheless, it is undisputed that Harris, on behalf
of Complainant, agreed to book the cargo at the rate quoted him.

Clearly, as in the Columbia Steamship case, the Complainant expected
to pay and Respondent expected to collect the rate as quoted. Clearly,
also, the rate as quoted was expected by Complainant and intended by
Respondent to be the rate on file on the date of shipment. The facwal
difference in the cases arises from the understanding by the shipper in
Columbia Sreamship that the rate quoted had yet to be filed in the tariff,
while the shipper in this case was without knowledge as to when the
rate quoted had been or would be filed. This difference does not, however,
affect the equities of the situation, which appear to be the same in both
cases. In this case, as in Columbla Steamship, the error made in filing
the tariff results in an unanticipated and unwarranted windfall to: Complain-
ant if reparations are awarded.

It further appears here that the rate quoted by Waterman was a ‘‘nego-
tiated”’ rate, at least in the sense that Waterman made an offer -to file
a rate lower than the rate applicable in the existing tariff,® and, when
the Complainant acquiesced in that rate, made a good faith effort to file
the lower rate as quoted. The evidence here points to the creation of
a new rate with all the earmarks of a ‘‘negotiated’’ rate: a specific com-
modity rate, where none had previously appeared; effective for only 30
days; and appiying only between two named ports. Simijlar evidence was
relied upon in Columbia Steamship, supra,” where it was noted that the
“‘negotiated rate had no counterpart in any tariff of respondent on file
with the Commission . . ."' 17 FM.C, at 19,

Complainant does not allege that any other shipper was able to take
advantage of the lower rate published in the tariff. It also appears that
the freight rate was not an essential element in Complainant’s choice of
route and carrier: Hamris says that Waterman was chosen because other
carriers no longer called at Savannah, Complainant had previously used

3Respondent’s statements thet, in the absence of the special rate filed as a result of these transactions,
8 higher N.O.5. rats would have been applicable to this shipment, are mada for the first time on Exceptions,
Thay do not, however, raise new issues, These stalements are, moreover, not disputed or objected to in Com-
plainants Reply to Exceptlons. In additlon, it may be inferred from the undisputed evidence of record of
the filing of the tariff amendment to be effectlve in less than 30 days that no such specific rate existed pre-
viously, and that [n the absence of the new rate, a higher rate would apply.
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Waterman’s service to the area, and Waterman had a sailing date which
was within the period required by the letter of credit.

It thus appears that the Presiding Officer in this case relied too heavily
upon Complainant’s stated ignorance of the existing tariff in finding that
the rate was not clearly a ‘‘negotiated’’ rate. As the Presiding Officer
correctly noted, the Commission’s power to award reparations is discre-
tionary. The purpose of reparations is to compensate Complainants for
injury resulting from a violation of the Act, not to punish such violations.
Civil penalties are provided, where warranted, for that purpose. Complain-
ant’s ignorance of the existing tariff, without any showing of actual injury,
does not persuade us to require that Respondent refund more than $13,000
of freight monies based on a rate it quoted, charged, and intended to
file in good faith.

In its Reply to Exceptions Complainant alleges for the first time in
this proceeding that the vessel was able to unload its cargo within 16
hours of its arrival in Port Sudan and argues from this fact that Respondent’s
collection of a port congestion surcharge was, therefore, unconscionable.
We find that these statements of fact and argument were improperly made
after the close of the record and they have, therefore, not been considered
on their merits.4

One final matter, related to the above, remains for disposition. Several
pieces of correspondence were received after the filing of Exceptions and
the Reply thereto. Counsel for Respondent, by letter, requested that the
last portion of Complainant’s Reply to Exceptions, dealing with the issue
discussed in the last paragraph, be stricken because it allegedly raises
for the first time an issue of fact and arguments which had not been
presented to the Presiding Officer, without notice to Respondent or oppor-
tunity to reply. Counsel for Complainant also wrote the Commission chal-
tenging his opponent’s letter, citing the Commission’s Rules of Practice
and Procedure at 46 CFR §502.227 as authority for the arguments mode
on Reply to Exceptions, and asking that the letter from Respondent’s counsel
be stricken from the record.s

We find these letters to be communications filed without authority. The
Commission’s Rules of Practice and Procedure, at 46 CFR §502.227, pro-
vide for the filing of exceptions to an initial decision, and for a reply
to any exceptions filed. No reply to a reply is permiited. The Secretary
is instructed to return the letters to the senders.

4 See 46 CFR §§502.229 and 502.230.

$We note that Complainant’s reliance on 46 C.F.R. 502.227 for authority to raise new issues in its Reply
to Exceptions is misplaced. That rule provides, at 502.227(a)(5), in part, that upon review of an initial deci-
sion, “‘the Commission, except as it may limit the issues upon notice or by rule, will have all the powers
which it would have in making the initial decision.”” This statement of the Commission's powers does not
authorize a party to expand the issues in the proceeding at this stage or seek to supplement the record in
contravention of 46 CFR §§ 502.229 and 502.230.
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THEREFORE, IT IS ORDERED, That Respondent’s Exceptions are grant-
ed;

IT IS FURTHER ORDERED, That the decision of the Presiding Officer
in this proceeding awarding reparations of $6,750 to Complainant is re-
versed,

IT IS FURTHER ORDERED, That the Initial Decision of the Presiding
Officer in this proceeding is otherwise adopted to the extent that it is
ntot inconsistent with the discussion of the issues herein;

IT IS FURTHER ORDERED, That the Secretary return to Counsel for
Respondent and Complainant unauthorized correspondence dated September
17, 1985 and September 30, 1985, respectively; and

IT IS FURTHER ORDERED, That this proceeding is discontinued.

By the Commission.

(8) BRUCE A, DOMBROWSKI
Acting Secretary

28 FM.C.
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DOCKET NO, 85-1
CARRIER INTERNATIONAL CORPORATION

V.

WATERMAN STEAMSHIP CORPORATION

Complainant’s shipment found to have been overcharged. An award of reparation found
vnder the circumstances to be a matter of discretion of the Commission. And reparation
awarded in part without interest.

Paul S. Aufrichtig and Bruce Stern for complainant.
George H. Hearn for respondent.

INITIAL DECISION ! OF CHARLES E. MORGAN, ADMINISTRATIVE
LAW JUDGE

Partially Adopted December 30, 1985

By complaint received January 11, and served January 16, 1985, the
complainant, Carrier International Corporation, alleges that the respondent,
Waterman Steamship Corporation, collected overcharges on a shipment made
by the complainant, in violation of section 18(b)(3) of the Shipping Act,
1916 (the Act).

The shipment in issue was made on December 7, 1983. It consisted
of 12,919.3 cubic feet of air conditioning equipment, made from Savannah,
Georgia, to Port Sudan, Sudan. The basic freight rate was $140 W/M,
per ton of 2,248 pounds, or of 40 cubic feet, whichever produces the
greater revenue. Based on 322.9825 tons (M), the freight charges were
$45,217.55. In addition, the respondent collected a 30 percent congestion
surcharge of $13,565.27.

The issue in this proceeding is the lawfulness of the surcharge. The
complainant seeks an order directing the respondent to pay complainant
the sum of $13,565.27 plus interest and costs.

Waterman Steamship Corporation’s Freight Tariff No. 18-D, F.M.C. No,
161, provided rates from U.S. Atlantic and Gulf Ports to Red Sea and
other points and ports. As shown in the 38th revised page 106, effective
December 1, 1983, through December 31, 1983, there was a rate on air
conditioning machinery from Savannah to Port Sudan of $140 per ton
W/M, All Inclusive. This was the applicable rate on the shipment herein.

1 This decision will become the decision of the Commission in the absence of review thereof by the Com-
mission (Rule 227, Rules of Practice and Procedure, 46 CFR 502.227).

28 FM.C. 165



166 FEDERAL MARITIME COMMISSION

Five months after the shipment herein was made, the complainant’s freight
bills were audited. From this audit, it was ascertained by the auditor that
the complainant was charged the congestion surcharge on the shipment
in addition to the all-inclusive freight charges.

The respondent contends that the complaint was filed only as a result
of the audit, and that in fact the complainant was charged the rate which
complainant bargained for, and further that the complainant has paid the
actual charges which complainant fully expected to pay for the transportation
of its cargo.

The respondent further contends that due to an administrative error, the
respondent ‘‘filed a rate that was not the rate that the parties negotiated
and agreed to, consequently Complainant has not been actually injured
thereby."

It is noted that this proceeding differs from many so-called special docket
proceedings, under section 18(b)(3) of the Act. In the present case the
administrative error, said to have been made by the respondent, resulted
not in higher charges against the shipper as in the typical special docket
proceeding, but in lower charges.

The respondent argues that reparation in this proceeding is not justified
by the facts. The respondent relies mainly on the principal that a violation
of section 18(b)(3), by charging and accepting payment of a rate other
than the tariff rate on file, by itself does not necessarily mean that reparation
will be awarded. The respondent cites United States of America v, Columbia
Steamship Company, Inc., 17 FM.C. 8 (1973), wherein the Commission
found that an award of reparation was not warranted, because it would
amount to a windfall which the complainant neither anticipated nor bar-
gained for. The facts in the Columbia Steamship case, above, were that
the complainant and respondent therein had agreed upon a ‘‘negotiated
rate at which complainant would ship the vehicles in question.’’ Emphasis
supplied. The negotiated rate was clearly intended by respondent (and ex-
pected by complainant) to be the rate filed with the Commission. The
bill of lading listed the negotiated rate and the freight charges as negotiated
were paid by the complainant. It was only pursuant to a freight bill audit
six months after payment, that the tariff error was discovered. The Commis-
sion concluded in the Columbia Steamship case that the Commission’s
power to award reparation is discretionary and permissive, and the mere
fact that a violation of the Act has been found does not in itself compel
a grant of reparation.

The matter now in issue raises the question whether in the present
proceeding there was a negotiated rate agreed upon between the present
complainant and respondent. The answer is not clear cut,

The record contains five affidavits, two on behalf of respondent, and
three for the complainant. The facts leading up to the shipment in issue
herein are as follows, In the fall of 1983, Mr. Ronald Walker was manager
of the office of Street Brothers, Inc., in Savannsh. Sireet Brothers, Inc.,
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was the agent in Savannah of Waterman. Mr. Walker in early November,
1983, telephoned Mr. Jack Mandleur, an Assistant Vice President in the
Traffic Department of Waterman in New York City. Mr. Walker said
that he had been requested by Mr. Phil Harris of John S. James Co.,
the complainant’s agent in Savannah, to quote a rate on nine pieces of
air conditioning machinery to Port Sudan.

Mr. Mandleur told Mr. Walker to quote $140 per ton (W/M) plus 30
percent port congestion surcharge inclusive of all other charges and sur-
charges. Mr. Mandleur also said that he would file such rate when the
cargo was booked.

Later In November, 1983, Mr. Walker told Mr. Mandleur that the cargo
was booked on a Waterman vessel. Mr. Mandleur then had his associate
send a request for a tariff amendment to the tariff department of Waterman.
Both Mr. Mandleur’s note to his associate, and his associate’s note to
the tariff department cited the rate of $140 atl-inclusive, plus 30 percent
port congestion surcharge. As seen, in error the rate intended by respondent
was not published in the tariff.

Mr. Walker generally confirms the facts stated by Mr. Mandleur. Also,
Mr. Walker states that Mr. Harris agreed to the rate quoted, and booked
the cargo in issue on Waterman's next vessel sailing from Savannah to
Port Sudan. Mr. Walker invoiced the complainant for the full amount
of the quoted, or agreed, rate of $140 plus 30 percent congestion surcharge,
and complainant paid such full amount.

In addition Mr. Walker states that Mr, Harris “‘has confirmed the facts
as I have related them here in regard to the rate which we agreed upon,
but he says that he won't attest to them because he is still employed
by Carrier’s agent.”

For the complainant, in his affidavit, Mr. Harris differs as to whether
the rate of $140 per ton, plus 30 percent congestion surcharge, was a
negotiated rate or was believed by him to be a rate already in the tariff.

On November 16, 1983, complainant requested Mr. Harris to obtain
a booking to Port Sudan. Mr. Harris made the booking with Waterman
through Waterman’s Savannah agents, Street Brothers. Waterman was used
because other steamship line services had stopped calling Savannah, because
complainant had used Waterman on prior occasions into the Sudan area,
and because Waterman had a vessel around December 3, 1983, which
was within the validity of complainant’s Letter of Credit.

After complainant’s cargo arrived at the Port of Savannah, Mr. Harris
called Street Brothers and asked for the ocean freight rate to Port Sudan.
Street Brothers had to call Waterman in New York for the rate. Street
Brothers then quoted to Mr. Harris the rate of $140 per ton (W/M), plus
30 percent port congestion surcharge.

Mr. Harris did not question the rate because had no authority to do
s0. He followed standard procedure by accepting the steamship Line’s quote
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as accurate, ‘‘since they were reading from their own tariff and our compan;
does not have a copy of their tariff,"”

Mr. Harris freighted the Bill of Lading with the rate quoted by Stree
Brothers.

Mr, Harris insists that he did not at anytime attempt to negotiate th
rate, but merely accepted it as an accurate reading of the tariff. It wa
8 large and valuable shipment, and ocean freight was not the issue, rathe
the main concern of the complainant was vessel availability, since if th
cargo were shipped after the letter of credit had expired, it would hav
resulted in the loss of substantial revenue to the complainant.

In the affidavit of Bruce L. Stein, for the complainant, Mr. Stein als
stresses that Mr, Harris merely agreed to pay the published tariff rate

From the above facts it i3 not absolutely clear that the rate of $14
plus 30 percent congestion surcharge was a negotiated and agreed rat
between the parties. Mr. Harris' affidavit is to the effect that he ha
no authority to negotiate a rate, that he did not negotiate a rate, bu
that he merely asked to be informed as to the published tariff rate.

On the other hand, the respondents dealt only with Mr, Harris, as agen
for the complainant, and the respondent believes that a rate was quote
to Mr, Harris, that it was accepted by him, and thus that there was a
agreed and negotiated rate.

As a general rule, the rate or rates published in tariffs must be charged
To do otherwise in the present proceeding, there must be substantial evi
dence, such as in the Columbia Steamship case, above, that there wa
an agreed rate and that to award reparation would have resulted in
windfall neither anticipated nor bargained for.

In the present proceeding, it is concluded and found that to award repara
tion of the full amount of $13,56527 would result at least in part i
an unanticipated windfall to the complainants it is further concluded an
found that the record is not fully clear as to whether the rate of $14
per ton, plus 30 percent congestion surcharge was a negotiated rate. Re
spondent’s evidence shows its understanding that there was a negotiate
agreed rate, Complainant’s evidence is otherwise,

The Commission’s authority to award reparation is discretionary. The
amount of reparation to be awarded likewise is discretionary. Under th
circumstances, it i3 concluded and found that an award of reparation i
the amount of $6,750 is proper, and interest is not awarded.

In summation, it is concluded and found that the published tariff rat
was not charged on the shipment herein, and accordingly the shipmen
was, overcharged in the amount of $13,565.27. Further, in the circumstance:
herein, payment of this full amount would result at least in part in ar
unanticipated windfall to the complainants Further, the Commission's author
ity to award reparation is discretionary, and it i3 determined that reparatior
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in the amount of $6,750, without interest, is proper in this proceeding,
and such amount is awarded to the complainant.

(S) CHARLES E. MORGAN
Administrative Law Judge

28 FM.C.
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SPECIAL DOCKET NO. 1343

APPLICATION OF OOCL—-SEAPAC SERVICES, INC. FOR THE
BENEFIT OF MINNESOTA MINING AND MANUFACTURING CO.

ORDER

January 9, 1986

Upon review on its own motion, the Commission has determined to
adopt the Initial Decision of Administrative Law Judge Joseph N. Ingolia
issued in this proceeding.

THEREFORE, IT IS ORDERED, That the Initial Decision of Administra-
tive Law Judge Joseph N. Ingolia served September 9, 1985 is adopted
by the Commission; and

IT IS FURTHER ORDERED, That OOCL-Seapac Services, Inc, shall
within 30 days from the date of service of this Order, waive charges
and publish and file with the Commission a tariff notice as required by
the Initial Decision and within five days thereafter furnish the Commission
Secretary with evidence of waiver and a copy of the prescribed tariff
notice; and

IT IS FINALLY ORDERED, That this proceeding is discontinued.

By the Commission.
(S) BRUCE A. DOMBROWSKI

Acting Secretary
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SPECIAL, DOCKET NO, 1343

APPLICATION OF OOCL-SEAPAC SERVICES INC. FOR THE
BENEFIT OF MINNESOTA MINING AND MANUFACTURING CO.

Application to waive freight charges of $5,998.40, granted.

INITIAL DECIS10N ! OF JOSEPH N. INGOLIA, ADMINISTRATIVE
LAW JUDGE

Adopted January 9, 1986

This application? is for permission to waive $5,998.40 of freight charges
arising out of one shipment of Office and Laboratory Supplies from Seattle,
Washington, to Bangkok, Thailand.

The tariff involved in this proceeding is Orient Overseas Container Line
Inc, (OOCL) Local and Overland Freight Tariff No. 631, FMC No. 147,
from named Pacific Coast Ports to named Ports in the Far East. Prior
to January 2, 1985, the tariff contained a Cargo NOS rate to Bangkok
of $235.00 W/M for Not Dangerous or Hazardous Cargo, and a Cargo
NOS rate of $372.00 W/M for dangerous or hazardous cargo.3 On August
27, 1984, the Pricing Manager for Seapac Services Inc. (Seapac) which
represents OOCL quoted 1985 rates for office and laboratory supplies mov-
ing from Seattle to Bangkok of $910.00 per 20 foot container plus TRC
of $90.00, and $1,840.00 per 40 foot container plus TRC of $110.00,
The rates were to be offered shippers on booking.4

On January 2, 1985, a booking was made by the shipper, Minnesota
Mining and Manufacturing Co. (3M). However, the bocking was not cor-
related with the earlier quoted 1985 rates and the correct tariff was mistak-
enly not on file when the shipment took place, The applicant now seeks
permission to waive freight charges of $5,998.40, which is the difference
between what was paid for this shipment (1,000.00),5 and the amount
which was due under the tariff on file on the date of shipment (6,998.40).5
The applicant filed a corrected tariff containing the 1985 rate on January
18, 1985.7

L This decision will become the decision of the Commission in the absence of review thereof by the Com-
mission {Rule 227, Rules of Praclice and Procedure, 46 CFR. 502.227).

2The application wes filked on July 12, 1985, and mailed on July 3, 1985, within the 180 day statutory
period set forth in section B(¢), Shipping Act, 1984.

3 Application, 5th Rev, Page 93, effective September 28, 1984.

¢ hpplication, Affidavit of Joseph E. Harris,

* Application, Daily Freight Collection Report dated 2-6-85; Deposit Slip of Seapac dated 2-6-85.

¢ Application, Bill of Lading No, WXBKOIT,

7 Application, 4th Rev, Page 172.
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Section 8(e) of the Shipping Act, 1984; permits the Commission to
waive collection of freight charges where it appears there was an error
in a tariff of a clerical nature or an error due to inadvertence in failing
to file a new tariff. Here, it is clear that human failure caused the new
rates to remain unfiled, even though OOCL-Seapac intended that they go
into effect. The error is the kind Congress sought to obviate in enacting
section &(e).

The application filed by OOCL conforms to the requirements of Rule
92(a), Special Docket Applications, Rules of Practice and Procedure, 46
CFR 502.92(a), and therefore, after consideration of the application, the
exhibits attached to it and the entire record, it is held that:

1. There was an error of a clerical or administrative nature which resulted
in the failure to have timely filed a tariff containing a rate on Office
and Laboratory Supplies of $910.00 per 20 foot container plus TRC of
$90.00, from Seattle, Washington, to Bangkok, Thailand, which rate would
have been in effect had the error not been made.

2. The waiver will not result in discrimination among shippers® and
there is no evidence that any carriers or ports would suffer discrimination
should the application be granted.

3. Prior to applying for the waiver the applicant filed a new tariff
which set forth the rate upont which the waiver should be based.

4, The application was filed within 180 days from the date of the
shipment involved,

Wherefore, in view of the dbove, it is,

Ordered, that permission is granted QOCL to waive a portion of freight
charges in the amount of $5,998.40, in favor of the shipper, Minnesota
Mining and Marnufacturing Co., and it is,

Further Ordered, that OOCL promptly publish in the pertinent tariff
the following notice: :

Notice is given as required by the decision of the Federal Maritime
Commission in Special Docket No. 1343, that effective January
2,..1985, and continuinioﬂarough January 17, 1985, inclusive, the
rate on Office and Laboratory Supplies is $910.00 per 20 foot
container, plus TRC of $90.00, from named Pacific Coast Ports
to Bangkok, Thailand, for purposes of waiver or refund of freight
charges, subject to all other applicable rules, regulations, terms
and conditions of said rate and this tariff.

(S) JosePH N. INGOL1A
Administrative Law Judge

8The application states:
No other shipments of subject commadity were made during the aforementioned time period vin
OOCL-Seapac Services, Inc.
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DOCKET NO. 84-10
THE COCA-COLA EXPORT CORPORATION

V.

PERUVIAN AMAZON LINE
ORDER ADOPTING INITIAL DECISION

January 14, 1986

This proceeding was initiated by a complaint filed by Coca Cola Export
Corporation (Coke or Complainant) against Peruvian Amazon Line (PAL
or Respondent) for alleged overcharges of $9,824.52 on the shipment of
14,336 cases of canned sodas from Miami, Florida to Iquitos, Peru in
violation of section 18(b)(3) of the Shipping Act, 1916 (1916 Act) (46
U.S.C. app. §817(b)(3}). The case was tried by Chief Administrative Law
Judge John E, Cograve (Presiding Officer) under the ‘‘shortened procedure”’
of Subpart R of the Commission’s Rules of Practice and Procedure, 46
C.F.R. §502.181. In his Initial Decision on Remand, the Presiding Officer
found that the shipment in question had been properly rated and, accord-
ingly, denied reparations. Complainant has filed Exceptions to the Initial
Decision, to which Respondent has replied.

BACKGROUND

Pursuant to a contract of sale for 14,336 cases of Coca Cola and Sprite,
and a letter of credit which precluded ‘‘partial shipment,”” Coke booked
space for the entire shipment with PAL and requested that eight containers
be fumished. The containers were loaded by Coke at its Miami bottling
plant with cartons of Coke on pallets and some loose cases.! PAL was
not informed, either at the time of booking or shipment, that the greater
portion of the cargo was palletized. The bill of lading was prepared by
Coke and did not indicate that the cargo was on pallets.

PAL’s tariff provided a rate of $120 W/M for ‘“‘Canned Goods and
Beverages Palletized” and a rate of $160 W/M for ‘‘Canned Goods and
Beverages in Boxes.”” PAL rated the shipment at the higher rate, for
cargo in boxes. Coke's complaint alleged that the lower rate for

1 The cases of canned sodas are automatically palletized as they come off the plant’s production lines.
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“palletized’’ cargo should have applied and sought reparations in the amount
of the difference between the two rates.?

In the first Initial Decision denying reparations, the Presiding Officer
characterized the problem as ambiguity ‘‘created by the actions of the
shipper, who first palletized at least part of the cargo and then placed
those pallets inside a container (box).’" The Presiding Officer thus equated
the term *‘boxes’’ used in PAL’s tariff with ‘“‘containers.’” On consideration
of the Exceptions, the Commission found that the Presiding Officer had
erred in this respect and remanded the case for further hearing.

The Commission’s Order, served January 24, 1985, specified two points
on which further evidence was desirable: past dealings between Coke and
PAL which might have led Coke to expect container service when no
mention of such service was made in the tariff, and the manner in which
Coke’s overseas shipments are usually made. The Commission cited
Cummins v, United States Line, 21 FM.C. 944 (1979), in which evidence
of post dealings between a shipper and carrier was found useful in resolving
a question of tariff ambiguity.

On remand, the Presiding Officer asked the parties to submit the relevant
documents on all shipments made by Coke with PAL for the calendar
years 1983 and 1984, and to file memoranda of law with particular reference
to Cummins. Complainant submitted a two-page Supplemental Memorandum
in which it stated that the shipment in issue was the first and only shipment
made by Coke under the PAL tariff at issue, and that any later shipments
would be irrelevant because PAL’s tariff was subsequently amended to
reflect specific charges for container service, Coke also argued that Cummins
is inapposite.

Respondent submitted an affidavit from its agent and supporting bills
of lading illustrative of its past practice with respect to palletized cargoes,
including canned sodas, showing that they moved at the lower rate, on
pallets without containers. Like Coke, PAL's affidavit stated that there
was no previous history of shipments by Coke on PAL.

INITIAL DECISION ON REMAND

In his Initial Decision on Remand, the Presiding Officer once again
determined that it *‘is the Complainant’s method of ‘packing' the shipment
that causes the problem here.”” He found that the shipment in issue was
“‘not a palletized shipment in the generally accepted sense.”’ Citing Matson
Navigation Company—Rates On Pallets, 7 FM.C. 771 (1964), he noted
that rates for palletized cargo are generally based upon the loading and
storage characteristics of loaded pallets, Thus, he concluded that Complain-
ant had changed the nature of the shipment by placing the loaded pallets

2Coke orlginally sought to have the lower rate applied to the entire shipment but later conceded that the
higher rate should apply to the portion of the shipment that moved ng loose cartons within the containers.
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into containers and had given up the right to the lower rate for palletized
cargo.

POSITION OF THE PARTIES

On Exceptions, Complainant argues that Cummins, is inapposite to this
case because this was the only transaction between the parties under these
tariff provisions. Coke argues for a *‘strict interpretation’” of the tariff,
governed by the rule that what is actually shipped determines the rate
to be applied, which in this case were ‘‘palletized’” cartons of coke. The
Presiding Officer is taken to task by Coke for what it characterizes as
taking judicial notice of the ‘‘fact’ of *‘whether pallets are or are not
normally containerized.”’ Coke further disputes the Presiding Officer’s find-
ings in this respect by noting its attorney’s own recollection of viewing
pallets being unloaded from containers, and enumerates the possible benefits
of the practice. Coke concedes, however, that these notations are of “‘no
evidentiary value in this present case . . . .”

In its Reply to the Exceptions, Respondent alleges that Coke may have
violated the 1916 Act by its failure to disclose the ‘‘true nature of the
way the cargo was packaged”’ which enabled it to obtain ‘‘something
of value that other shippers who disclosed the nature of the packing would
not have received.”” PAL further argues that the interpretation of the tariff
sought by Coke would yield impractical and absurd results and is therefore
to be avoided in favor of its own interpretation.

DISCUSSION

The Initial Decision on Remand reaches a common sense resolution
of the dispute, which is supported both in fact and law. Accordingly,
the Initial Decision is adopted by the Commission.

Coke’s main argument in its Exceptions is new, not classic: that the
Presiding Officer improperly took ‘‘judicial notice’’ of facts regarding nor-
mal carrier treatment of palletized cargo. The argument is, however, mis-
directed. This was not a disputed issue of material fact,

Coke has not argued nor sought to prove, in its initial case, on remand,
or on exceptions, that it is normal industry practice, or normal practice
for PAL, to ship palletized cargo in containers.’ To the contrary, PAL
repeatedly stated that it did not provide containers for palletized shipments,
and these statements were not disputed by Coke. Nor does Coke argue
that normal industry practice is other than as characterized by the Presiding
Officer. Coke’s *‘judicial notice’’ argument is really a complaint that the
Presiding Officer did not limit himself strictly to the literal words of the
tariff in interpreting i, but looked beyond it for evidence of past practice
by the parties and the industry. This, however, is precisely what we in-

3 At most, the anomalous footnote referencing counsel’s observation of one instance of cargo packed in
this manner being unloaded is offered as an argument that such packaging is not unique.
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structed the Presiding Officer to-do on remand. Moreover, although Coke
objects to the Presiding Officer's conclusion regarding the ‘‘generally ac-
cepted sense’’ of what constitutes a palletized shipment, it offered no evi-
dence of what its own past practice had been despite the additional oppor-
tunity and specific request that it do so.

On the question of whether PAL’s rate’ for ‘‘canned . .. beverages,
palletized"" should apply, the Presiding Officer looked to Matson Navigation
Co., in which the Commission noted ‘‘the principal advantages of handling
ocean cargo in pallets . . . [which] exist when cargo is stowed in conven-
tional holds. There would appear, however, w0 be minimal advantage to
the ocean carrier in using pallets to carry cargo in containers.”’ Matson
Navigation Co., supra, 7 FM.C. at 772. The Presiding Officer’s conclusion
is consistent with this precedent.®

THEREFORE, IT IS ORDERED, That Complainant’s Exceptions are
denied; and

IT IS FURTHER ORDERED, That the Initial Decision on Retmand served
July 16, 1985 in this proceeding is adopted; and

FINALLY, IT IS FURTHER ORDERED, That this proceeding is discon-
tinued,

By the Commission.’
BRUCE A. DOMBROWSKI
Acting Secretary

4Respondent’s argument in its Reply to Exceptions that Coke's failure to reveal the shipment's packeging
may have violated the 1916 Act appears to have been essentially an afierthought. It is unsupported by evi-
dence of record and no Commission action s requested.

$ Commissioner Thomas F. Moakley’s dissenting opinion is attached.
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Commissioner Moakley, dissenting

I would not adopt the Initial Decision on Remand in this proceeding
because its conclusion requires a distortion of the tariff we are asked
to interpret.

The shipment in question consisted of Coca Cola and Sprite, some on
pallets and some loose, in boxes. The tariff in question contained only
two possible rates at the time of shipment, one for ‘‘Canned Goods and
Beverages Palletized’’, and another for ‘‘Canned Goods and Beverages
in Boxes.”” The shipper seeks to apply the palletized rate to the palletized
cargo and the boxed rate to the loose boxes.

The Initial Decision on Remand, adopted by the Commission majority,
concludes that application of the palletized cargo rate to the palletized
cargo would lead to absurd consequences. Instead, the rate for cargo in
boxes is applied to the palletized cargo because that cargo, along with
the loose boxes, was placed in containers.

No matter how fair this conclusion may seem to those who believe,
as the Administrative Law Judge did, that, ‘‘Pallets are not normally contain-
erized”” (LD. pp 5, 6), there was nothing in this carrier’s tariff which
would permit an additional, or different charge for palletized cargo when
that cargo moved in containers. If that is unfair to the carrier, it is an
unfairness of its own making since the carrier is the author of the tariff.
More importantly, fairness is not a factor that may be used to override
the clear and unambiguous terms of a tariff. As this Commission and
the courts have stated on numerous occasions, ‘‘Neither mistake, inadvert-
ence, contrary intention of the parties, hardship nor principles of equity
permit a deviation from the rates, filed tariff.”’ Louisville & Nashville
Ry. v. Maxwell 237 U.S. 94 (1915); United States of America V. Pan
American Mail Line, Inc., 69 Civ. 2381, 1973 AMC 404 (SDNY, 1972);
Kraft Foods v. Moore McCormack Lines, Inc. 17 FM.C. 320, 323, note
4 (1974), rev'd. on other grounds 538 F. 2d 445 (1974); Sun Company,
Inc. v. Lykes Bros. Co., Inc., 20 FM.C. 67, 70 (1977).

To depart from this principle creates a new element of uncertainty in
the future application of tariff rates. I would require the carrier to charge
the palletized cargo rate for palletized cargo.

28 FM.C.
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DOCKET NQ. 84-10
THE COCA-COLA EXPORT CORPORATION

V.

PERUVIAN AMAZON LINE

On remand cargo found properly rated. Reparation denied.

Frank J. Hathaway and Donald J. Brunner for complainants.
Herbert B. Ruskin, Ruskin & Gyory, for respondents,

INTTIAL DECISION! ON REMAND OF JOHN E. COGRAVE,
ADMINISTRATIVE LAW JUDGE

ADOPTED January 14, 1986

In January of 1983, Industrial Traffic Consultants, Inc,, (ITC), a self
styled ““Overcharge Claim Agent,” located in Miami, Florida, filed a clain
with respondent Peruvian Amazon Line, This claim alleged an overcharg
by that carrier of $9,824.52 on a shipment of 14,336-cases of Coca
Cola and Sprite.

Sometime prior to November of 1982, complainant Coca-Cola Expor
Corporation, received an order for 14,336 cases of canned Coca-Cola an
Sprite from a customer in Peru. The order was secured by a letter o
credit which, among other things, forbade partial shipments. In Novembe
of 1982 the complainant booked the shipment with respondent and aske
respondent to supply eight containers for loading the shipment. All th
paperwork for the shipment was handled by complainant’s main offic
in Atlanta, Georgia, but the actual shipment was made up in complainant’
bottling plant in Miami, At the Miami plent the cases of Coca-Cola an
Sprite are, or can be, automatically palletized as they come off the produc
tion line. Each of the eight containers was loaded with twelve pallet
holding 120 cases each and 352 ‘“‘loose’ cases which were stacked aroun
the pallets. The containers were sealed and taken to Dodge Island fo
loading.

At the time of the booking, no mention was made to respondent tha
the shipment or any part of it was to be palletized. The eight container
were loaded aboard respondent’s ship, Yack Caspi, at Dodge Island, Florida
under a bill of lading which described the cargo as ““Boxes of Coca

1This decision will become the decision of the Commission In the absence of review thereof by the Com
mission (Rule 227, Rules of Practice and Procedure, 46 CFR 502.227).
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Cola and Sprite in Cans.”” The bill of lading contained no reference to
the fact that some of the ‘‘boxes’” had been palletized. Since the containers
had been sealed, the respondent’s knowledge of their contents was based
on the description in the bill of lading. Respondent would not have furnished
containers for the palletized portion of the shipment had it known of
the palletization,

Relying on the bill of lading, respondent rated the shipment under the
commodity item ‘‘Canned Goods and Beverages in Boxes W/M $160.00°’
for total charge of $38,087.61 including surcharges, etc. Complainant paid
the freight and it was apparently in the course of some sort of freight
bill audit that ITC discovered the ‘‘discrepancy”’ and filed the claim for
overcharge. The claim sought the difference between the rate of $120.00
W/M, the rate applicable to ‘‘Canned Goods and Beverages Palletized,”’
and the $160.00 W/M rate assessed by respondent.

In a letter written on January 26, 1983, Harrington and Company, Inc.
acknowledged the claim and said it was being investigated. On June 2,
1683, ITC, apparently having heard nothing from Harrington, announced
by mailgram that if there was no word by June 10, 1983, it would “‘take
appropriate legal steps with the Federal Maritime Commission,”’ There
followed some correspondence between ITC, the Commission staff and
the respondent, the upshot of which was an offer by respondent to settle
the claim at 50 percent. This offer was refused. The respondent ultimately
denied the claim and this complaint was filed.

In my original decision I concluded that respondent had properly rated
the shipment and denied complainant’s claim for reparation. My conclusion
was grounded on the unwarranted and erroneous assumption that the terms
“box’’" and ‘‘container’’ were synonymous. However, as the Commission
correctly points out and as my own re-examination of the record belatedly
reveals, the two terms, whatever their synonymity in “‘street slang,”’ rep-
resent two distinct and separate things in this record. My error, prompted
this remand.

The question remaining, of course, is which of the two rates should
apply. Quite literally both rates apply. The shipment actually consisted
of eight containers each loaded with 12 pallets with 120 cases to each
pallet and 352 cases loaded loose, or stacked around the pallets in the
container. Under a literal application of the tariff, the palletized rate would
apply to the cases of Coca-Cola and Sprite which had been palletized
and the ‘“in boxes” rate would apply to those cases stacked around the
pallets. However, it is respondent’s position that the entire shipment should
be rated at the $160.00 ‘‘in boxes rate.”” I agree. Both sides argue the
case as if it presented a straightforward problem in tariff interpretation
to which the axioms of tariff law afford a solution.

The law of tariffs is satiated with such axioms. They cover the proper
rules for interpreting tariffs, what to do when ambiguity rears its untidy
head, the consequences of mistake or downright misrepresentation and even
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the measure of damages. They are concise and to the point, They resist
amendment and ‘‘interpretation’’ with admirable tenacity. Unformmnately,
they also tend to take on a life of their own eventually crowding out
the very reasons for their existence.

The literal application of the tariff here would, as already noted, result
in applying the $120.00 rate to the cases of Coca-Cola and Sprite which
were palletized and the $160.00 rate to those cases which were stacked
loose in the containers. After all what was actually shipped determines
the applicable rate rather than what is declared on the bill of lading.
Union Carbide Inter-America v. Norton Ling, 14 FM.C. 262. In this in-
stance, pallets of canned beverages and canned beverages in boxes were
actually shipped. Moreover there is no ambiguity in the tariff so there
is no need for extrinsic evidence. Sacramento-Yolo Port District v. Fred
F. Noonan Co., Inc., 9 FM.C, 551, Thus, the fact that the whole shipment
was containerized is, extrinsic and irrelevant. But the complainant did in
fact palletize part of the shipment and then stuff the whole shipment into
containers, seal those containers and tender them to the carrier under a
bill of lading that described the contents as ‘‘boxes of Coca-Cola and
Sprite in cans,"’

It is the complainant’s method of ‘‘packing’® the shipment that causes
the problem here. The shipment as put together by complainant is neither
fish nor fowl, It is not a palletized shipment in the generally accepted
sense. A pallet is 2 wooden platform or bed upon which such comparatively
small cargo units as cans or cartons are placed and held together for
transportation as a unit. Matson Navigation Co—Rates on Pallets, 7 FM.C.
771 (1964). The pallet is a unit of itself. Once cargo is ‘‘palletized”
it is ready to place aboard the ship. A rate for palletized cargo is based
upon the loading and storage characteristics of loaded pallets. The $120.00
W/M rate was for “*‘Canned Goods or Beverages, Palletized”’ not for canned
goods or beverages ‘‘containerized.’’ Respondent's $160.00 rate for
*“Canned Goods or Beverages in Boxes'' is based ‘‘on the need that the
non-palletized cases be placed in containers for the purpose of transpor-
tation.”” In other words, had the complainant delivered the 14,336 cases
of Coke and Sprite to Dodge Island ‘‘loose’’, respondent would have placed
them into containers and the $160.00 rate would have covered the added
costs.

Here the complainant asked respondent for eight containers into which
to load the shipment. The respondent assumed that the canned beverages
were in boxes. The bill of lading said boxes and the complainant did
not inform respondent that any of the cases of canned Coca-Cola or Sprite
had been palletized. Respondent is primarily a breakbulk carrier with a
breakbulk tariff. It supplies containers if requested to do so. When it
does, respondent must itself lease the containers from others. Respondent
quite properly assumes that the containers are needed because of the kind
of cargo being shipped. Pallets are not normally containerized, The added
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cost of the containers in this instance was defrayed by the higher ‘‘box”
rate of $160.00.

Complainant benefited from the use of the containers by the added protec-
tion they furnished against ‘‘excessive handling, damage from exposure
to the elements and loss from pilferage.’”’ Respondent on the other hand
was faced with the increased space required for containers, the greater
difficulty in loading them (as opposed to pallets) and an out-of-pocket
expenditure $4,504.50 for leasing the containers.

Yet another axiom of tariff construction is that interpretations of a tariff
should not lead to absurd consequences, Trans Ocean Van Service v. U.S.,
426 F. 2d 329, Certainly an interpretation that would allow a shipper
to stuff a container with palletized cargo and thereby escape paying the
box rate is absurd.

While it may be axiomatic that an unambiguous tariff eliminates the
need for extrinsic evidence, the actual methodology of the cases reveals
the almost constant resort to extrinsic evidence in deciding the proper
interpretation to be given a tariff. C.S.C. Inc. v. Lykes Bros. 8.5. Co.
Inc., 20 FM.C. 552 (1978). Here that evidence demonstrates that complain-
ant did not tender a palletized shipment as such a shipment is generally
known in the industry. Instead, complainant tendered a ‘‘containerized’
shipment which resulted in the respondent bearing unnecessary out-of-pocket
costs which the assessment of the $160.00 box rate was intended to defray.

1 view respondent’s tariff as requiring the assessment of the $120.00
rate on shipments of Canned Goods & Beverages when those shipments
are palletized, i.e, tendered to the carrier, not in containers, but on pallets.
By placing the pallets in containers, the complainant changed the nature
of the shipment and gave up his right to the palletized rate, In view
of this the assessment of the $160.00 rate for Canned Goods and Beverages
in Boxes was correct. Complainant’s claim for reparation is denied.

(S) JouN E. COGRAVE
Administrative Law Judge

28 FM.C.



FEDERAL MARITIME COMMISSION

SPECIAL DOCKET NO. 1349

APPLICATION OF AUSTRALIA-NEW ZEALAND CONTAINER LINE
FOR THE BENEFIT OF MEADOWSFREIGHT NEW ZEALAND LTD.

ORDER OF PARTIAL ADOPTION

January 16, 1986

This proceeding is before the Commission upon its determination to
review the Initial Decision of Administrative Law Judge Seymour Glanzer
(Presiding Officer) issued in this proceeding.

BACKGROUND

On January 2, 1985, Australia-New Zealand Container Line (ANZCL)
and Meadowsfreight New Zealand Ltd. (Meadowsfreight) agreed to a re-
duced rate for the transportation of a container of personal effects, including
a passenger vehicle, from California to New Zealand. The rate was published
on February 7, 1985 but, due to error, it was filed in the Australian
instead of the New Zealand column in the tariff. The shipment sailed
on February 17, 1985; a cormective tariff was subsequently published on
March 22, 1985 with an expiration date of April 21, 1985. On July 19,
1985, ANZCL filed an application for permission to waive collection of
freight changes due it from Meadowsfreight.

The Presiding Officer in his Initial Decision granted the application and,
in the tariff notice required to be published by ANZCL, made the con-
forming tariff effective retroactively to January 20, 1985. The issue on
review is whether the Presiding Officer’s selection of January 20, 1985
as the operative date in the tariff notice is correct.

DISCUSSION

Section 8(e) of the Shipping Act of 1984 (46 U.S.C. app. §1707(e))
tequires, as a condition for permitting a carrier to refund or waive collection
of a portion of the freight charges, that the carrier agree to publish in
its tariff “‘an appropriate notice”’ of the rate upon which the refund or
waiver would be based. This allows additional refunds or waivers to be
made “‘with respect to other shipments in the manner prescribed by the
Commission’* and thereby prevents discrimination among shippers, ports,
or carriers. At issue here is the determination of the critical period of
time during which the conforming tariff is made applicable at a date prior
to its publication in the carrier’s tariff.
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In Application of Yamashita-Shinnihon Line for the Benefit of Nissho-
Iwai American Corporation, Special Docket No. 678, 19 S.R.R. 1407
(1980), the presiding administrative law judge made the effective date of
the amended tariff relate back to the date of delivery of the cargo to
the carrier. Upon review, the Commission disagreed and held that:

For determining the effects of the grant of an application to
refund on similarly sitvated shippers, the crifical time period com-
mences on the day the tariff omitting the intended rate becomes
effective or on the dav the intended lower rate would have become
effective absent the mistake and terminates on the day before
the effective date of the conforming tariff. (Emphasis added.)

Idem, at 1408,

In the case under consideration the conforming tariff, filed after the
shipment moved, is made to relate back to January 20, 1985. The Initial
Decision does not state a ground or otherwise explain the reason for this
action. In the absence of any clear basis for departing from established
precedent and, without unduly restricting administrative law judges’ discre-
tion in fashioning the proper remedy, the adherence to a uniform standard
for the issuance of tarff notices is desirable.! On the premise that a
bona fide mistake has been recognized, the 1980 Yamashita decision offers
a reasonable basis for determining the effective date of the conforming
tariff, i.e., the date the tariff omitting the intended rate becomes effective
or the date the intended lower rate would have become effective absent
the mistake.

In this instance, the record shows that, following an exchange of telephone
conversations on January 2, 1985, a rate for the particular shipment was
first published on February 7, 1985, but with the wrong destination. Fol-
lowing the rationale of ¥Yamashita supra, the conforming tariff, filed March
22, 1985, should have been made effective February 7, 1985, the date
the intended rate would have become effective, but for ANZCL's clerical
error, rather than January 20, 1985, the date appearing in the Initial Deci-
sion’s tariff notice.

THEREFORE IT IS ORDERED, That the tariff upon which the waiver
is based is effective February 7, 1985 through March 21, 1985 and that
the tariff notice required to be filed by ANZCL shall be amended to
reflect these dates;

{'While an agency is not forever bound by its previous decisions, it is required to articulate the reasons
for & change in policy. See Baton Rouge Marine Contractors, Inc. v. FMC, 655 F.2d 1210 (D.C. Cir. 1981);
Baltimore & Annapolis R. Co. v. Washington Metropoliton Transit Area Comm’n, 642 F.2d 1365 (D.C. Cir.
1980); Greyhound Corp. v. ICC, 551 F.2d 414 (D.C. Cir. 1977).

28 FM.C.



184 FEDERAL MARITIME COMMISSION

IT IS FURTHER ORDERED, That the Initial Decision issued in this
proceeding is otherwise adopted by the Commission; and
IT IS FINALLY ORDERED, That this proceeding is discontinued.

By the Commission.
(S) BRUCE A. DOMBROWSKI
Acting Secretary
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SPECIAL DOCKET NO. 1349

APPLICATION OF AUSTRALIA-NEW ZEALAND CONTAINER LINE
FOR THE BENEFIT OF MEADOWSFREIGHT

Application to waive collection of portions of freight charges granted.

Edward T. McArdle for applicant Australia-New Zealand Conlainer Line.

INITIAL DECISION ! OF SEYMOUR GLANZER, ADMINISTRATIVE
LAW JUDGE

Partially Adopted January 16, 1986

By application filed July 19, 1985, Australia-New Zealand Container
Line (ANZCL)2 asks permission to waive collection of $3,543.08 of freight
charges due it from Meadowsfreight New Zealand Ltd. in connection with
a mixed shipment of household goods and an automobile in a 40’ container
carried by ANZCL from Long Beach, California, to Lyttleton, New Zealand,
on the Dunedin which sailed on February 17, 1985. The shipment weighed
4082 kilos and measured 40.833 cubic meters.

ANZCL negotiated a rate for the upcoming shipment of $5,500.00 per
40 foot container, plus terminal charge, and issued instructions to publish
that rate, However, due to an inadvertent error, the agreed rate was pub-
Jished in the Australian destination column, rather than the New Zealand
destination column of ANZCL’s tariff.

Thus, the applicable rate on February 17, 1985, was $5,280.00 per 40’
container, plus $215 per cubic meter, subject to a discount of $15.00
W, plus handling charge. At this rate, charges amounted to $9,523.08.
Effective March 22, 1985, a new tariff containing the intended rate was
published. The shipper paid charges at the agreed rate. There were no
other shipments of the same or similar commodity during the relevant
time period and there is no indication of discrimination, or the likelihood
thereof.

The application meets the criteria for approval under section 8(e) of
the Shipping Act, 1984, 46 U.S.C. app. 1707(¢), and the Commission’s
rules, 46 CFR 502,92(a).

The application is granted. ANZCL shall waive collection of $3,543.08
in connection with the above described shipment and shall publish the

\'This decision will become the decision of the Commission In the absence of review thereof by the Com-
mission (Rule 227, Rules of Practice and Procedure, 46 CFR 502.227).
2 Shipping Corporation of New Zealand Limited does business as ANZCL.
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following notice at pages 104, 178-A and 191 of Shipping Corporation
of New Zealand Limited Ocean Freight Tariff No. 1, FMC No. 1:

Notice is given, as required by the decision in Special Docket
No. 1349, that effective January 20, 1985, and continuingthrough
March 21, 1985, inclusive, for purposes of refund or waiver,
the rate for Item No. 1763, Mixed Shipments of Household Goods
and Personal Effects and a Passenger Automobile In 40 ft. CY/
CY container to Group 2--New Zealand, Local is 5500.00.
Such rate is subject to all other applicable pyles, regulations, terms
and conditions of the said rate and this tariff,

ANZCL shall make any necessary adjustment in brokerage or compensa-
tion to brokers or freight forwarders.

Within- 30 days .of service of notice of authorization from the Commission,
ANZCL shall fumnish the Secretary with evidence of waiver together with
a copy of the prescribed tariff notice.

(S) SEYMOUR GLANZER
Administrative Law Judge

28 PM.C,
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DOCKET NO. 85-15
AMERICAN PLANT FOOD CORPORATION

V.

PORT OF HARLINGEN AUTHORITY
NOTICE

January 24, 1986
Notice is given that no appeal has been taken to the December 19,
1985, dismissal of the complaint in this proceeding and the time within
which the Commission could determine to review has expired. No such
determination has been made and accordingly, the dismissal has become
administratively final.

(S) BRUCE A. DOMBROWSKI
Acting Secretary
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DOCKET NO, 85-15
AMERICAN PLANT FOOD CORPORATION

V.

PORT OF HARLINGEN AUTHORITY
MOTION TO DISMISS COMPLAINT GRANTED

Finalized January 24, 1986

By Stipulated Motion to Dismiss dated December 16, 1985, the Complain-
ant in this proceeding, with the approval and consent of the Respondent,
asked that the proceeding be dismissed.

In support of its motion, the Complainant states:

In its complaint, APF stated that it had entered into an agree-
ment with the Port in 1978 by which it leased certain acreage
adjacent to a dock and purchased a warehouse located on the
leased premises. In addition, the lease obligated APF to pay a
minimum amount of wharfage fees each year, even if the specified
minimum volumes were not actually shipped in or out of the
Port. Since the assessed wharfage fees depended upon the Port’s
tariffs on file with the Commission, the controversy arose when
the Port increased its tariffs on certain commodities in 1983.

The 1983 amendment in the Port’s tariff was the basis of
APF’s contentions that the new Port tariffs were discriminatory,
unjust and unreasonable, that APF was entitled to reparations
and that the Port should be enjoined from assessing charges to
APF in the future based upon those tariff provisions. Thereafter,
when APF filed its amended complaint, it also sought reparations
on the theory that the Port had been overcharging APF for the
previous two years by its use of an allegedly incorrect tariff
provision.

APF and the Port have now reached a full and complete settle-
ment of these issues. The Port has agreed to repurchase the ware-
house, terminate APF’s lease obligation and relinquish any claim
to the increased amount of tariff charges that would have been
due under the 1983 tariff amendments had the Port prevailed
in this controversy. APF has agreed to dismiss all of the pending
litigation, both at the Commission and in the Texas state courts,
and to relinquish its claims to any reparations, attorneys’ fees
and costs. Since APF will no longer have any presence at the
Port of Harlingen after the settlement, the issue of the lawfulness
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of the Port's tariffs and practices has become moot and there
is no longer any controversy for the Commission to resolve.

In view of the above, it is,
Ordered, that this proceeding is hereby discontinued and the complaint
is hereby dismissed and/or considered withdrawn.

(S) JosePH N. INGOLIA
Administrative Law Judge

28 FM.C.
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DOCKET NO. 85-23
THE WEST INDIAN COMPANY LIMITED

V.
THE VIRGIN ISLANDS PORT AUTHORITY

NOTICE

February 4, 1986

Notice is given that no appeal has been taken to the December 31,
1985, dismissal of the complaint in this proceeding and the time within
which the Commission could determine to review has expired. No such
determination has been made and accordingly, the dismissal has become

administratively final.

(S) JOHN ROBERT EWERS
Secretary
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DOCKET NO. 85-23
THE WEST INDIAN COMPANY LIMITED

V.

THE VIRGIN ISLANDS PORT AUTHORITY
DISMISSAL OF COMFPLAINT

Finalized February 4, 1986

On December 17, 1985, the complainant in this proceeding filed a ‘‘No-
tice of Withdrawal of the Complaint,”’ wherein it seeks to withdraw its
complaint, with prejudice, but without costs or attorneys’ fees to either
party. The respondent has joined in the Motion. In addition, the parties
have filed a settlement agreement with the Federal Maritime Commission.

In view of the above, it is hereby,

Ordered, that the complaint is dismissed and/or considered withdrawn,
with prejudice,! and without costs or attorneys’ fees to either party.

(S) JosePH N, INGOLIA
Administrative Law Judge

!'The “‘with prejudice™ apparently is meant to apply if the settlement agreement is allowed to be imple-
mented by the Commission. We assume thar if the agreement cannot be implemented and the issues again
arise, the complainant will be free to bring another complaint.
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SPECIAL DOCKET NO. 1345

APPLICATION OF GULF EUROPEAN FREIGHT ASSOCIATION AND

SEA-LAND CORPORATION ON BEHALF QF SEA-LAND SERVICE,

INC. FOR THE BENEFIT OF ARTHUR J. FRITZ & CO. AS AGENT
FOR SDS BIOTECH CORPORATION

ORDER PARTIALLY ADOPTING INITIAL DECISION

February 6, 1986

The Commission determined to review the Initial Decision (I.D.) issued
in this proceeding by Administrative Law Judge Norman D. Kline (Presiding
Officer). The Presiding Officer denied the application filed by Sea-Land
Corporation and the Gulf-European Freight Association (GEFA) on behalf
of Sea-Land Service, Inc., for permission to waive collection of freight
charges from SDS Biotech Corporation (Biotech), because he found that
there was no clerical or administrative error directly related to tariff filing.
However, he suggested that the Commission could grant relief to Biotech
by treating the application as a petition for declaratory order.

BACKGROUND

Sea-Land sought the Commission’s permission, pursuant to section 8(e)
of the Shipping Act of 1984 (1984 Act) (46 U.S.C. app. §1707) and
Rule 92(a) of the Commission’s Rules of Practice and Procedure (46 C.F.R.
§502.92(a)), to waive $1,034.21 in freight charges otherwise owed to it
by Biotech. The charges apply to a shipment of pesticides from Houston,
Texas to Rotterdam, the Netherlands, on December 28, 1984,

Sea-Land is a member of GEFA and participates in the Agreement’s
tariff setting freight rates for shipments from Houston and other U.S. Gulf
ports to European ports in the Bordeaux/Ramburg range. In November
1984, the GEFA members decided to reduce their rate on pesticides from
$100 per kilo ton to $90, effective January 1, 1985. The new rate was
duly filed in GEFA'’s tariff,

On December 14, 1984, Biotech called Sea-Land and booked five con-
tainer loads of pesticide for Rotterdam. Originally, the cargo was booked
onto a vessel scheduled to sail on December 28, but when Biotech learned
of the rate reduction scheduled for January 1, it changed its instructions
and rebooked the cargo onto a vessel scheduled to sail on January 3,
1985. Nevertheless, Sea-Land’s Operations Department placed the cargo
on the earlier sailing, which meant that the cargo incurred the higher
rate of $100 per kilo ton. A Sea-Land employee stated in an affidavit

192 28 FM.C.



APPLICATION OF GULF EUROPEAN FREIGHT ASSQ. AND SEA- 193
LAND CORP. FOR THE BENEFIT OF ARTHUR J. FRITZ & CO.

that the mistake occurred because the Operations Department failed to
note the booking instructions designating the later vessel.

Biotech paid freight charges calculated under the reduced rate of $90
per kilo ton, plus applicable wharfage and container handling charges. Sea-
Land applied for permission to waive collection of the difference of
$1,034.21 between the amount paid by Biotech and the amount due under
the higher rate of $100 per kilo ton.

In his Initial Decision, the Presiding Officer noted that section 8(e)
of the 1984 Act was enacted to relieve innocent shippers of financial
hardship resulting from carrier error and should be interpreted broadly
to effectuate that purpose. However, he denied Sea-Land’s application be-
cause he found that Sea-Land did not commit a tariff-filing error of the
type specified by that section. Rather, he found that Sea-Land, joined by
GEFA, is asking, in effect, that a rate reduction, which was announced
for and went into effect on January 1, 1985, be advanced in time to
cover an earlier shipment in order to correct an operational error rather
than a tariff-filing error. He distinguished three previous decisions granting
applications involving a mistaken change in booking or sailing date on
the ground that, in each case, the carrier intended to change its tariff
rates prior to shipment and the mistake of the operations department pre-
vented the carrier from carrying out its intention.! The Presiding Officer
found that here Sea-Land did not promise to change its tariff before ship-
ment; on the contrary, it advised Biotech that the tariff had already been
changed, as of January I, 1985, and that the shipper could take advantage
of the change if it booked its cargo for the January 3 sailing rather than
the December 28 sailing. Thus, the Presiding Officer explained, granting
this application would not implement a carrier’s promise made to the shipper
during negotiations to change its tariff prior to shipment, but instead would
implement a new intention formulated after the shipment to backdate a
tariff change from January to December.

The Presiding Officer then proceeded, however, to consider whether
Biotech should gain relief by another means. He posited that the mistake
by Sea-Land’s Operations Department constituted a breach of Sea-Land’s
contract with Biotech and required it to incur increased costs. He therefore
suggested that the Commission treat Sea-Land’'s application as a petition
for declaratory order that the rates properly applicable to Biotech’s shipment
were the lower January rates. The Presiding Officer believes that such
an action would be consistent with the holdings of numerous courts and
authorities that administrative agencies enjoy substantial flexibility in devis-
ing procedures and remedies. He concluded by denying Sea-Land’s applica-

I None of those cases are reported. They are: Application of the Pacific Westbound Corference and Sea-
Land Service, Inc, for the Benefit of Universal Freight Forwarders, Ltd. as Account for Cerre Sales Corpora-
fion, Spec. No. 1218, F.M.C. administratively final Nov. 13, 1984; Application af Sea-Land Service, Inc. for
the Benefit of Vernante-Pennitalia. S.P.A., Spec. No. 1045, F.M.C. administratively final Aug. 8, 1983; Appli-
cation of Trans Freight Lines, Inc, for the Benefit of Georges Vatinel & Co., as Account for Lubrizol, France,
Spec. No, 967, F.M.C. administratively final Nov. 4, 1982,
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tion, but also advising that Sea-Land is not required to seek recovery
of the $1,034.21 otherwise owed to it by Biotech.

DISCUSSION

The Presiding Officer’s conclusion that Sea-Land’s application to waive
collection of certain freight charges from Biotech should be denied is
correct. While the Commission is obliged to administer the special docket
procedure liberally in order to achieve its purpose, Nepera Chemical, Inc.
v. FMC, 662 F.2d 18 (D.C. Cir. 1981), we must also act within the
specified statutory limits. One of those limits is that the carrier must have
comrmitted “‘an error in a tariff of a clerical or administrative nature or
an error due to inadvertence in failing to file a new tariff ., . . 46
U.S.C. app. §1707(e). The booking error committed in this case by Sea-
Land’s Operations Department was not related to Sea-Land's tariff. The
tariff in effect at the time of shipment on December 28, 1984, correctly
reflected Sea-Land’s intentions, The Commission has held on several occa-
sions that non-tariff mistakes by a carrier do not qualify for waiver/refund
relief.2 Because Sea-Land’s application here fails to meet one of the jurisdic-
tional requirements of section 8(e), the Commission is compelled to deny
the application.

With regard to the Presiding Officer’s suggestion that relief to Biotech
still can be granted under an alternative declaratory order procedure, such
a result would be witra vires and without support in law, The Presiding
Officer did not state what Shipping Act remedy he would have his suggested
declaratory order confer on Biotech. As noted, he made a basic assumption
that Sea-Land’s mistake constituted a breach of its contract with Biotech.
It seems clear that Biotech relied on Sea-Land's representation that the
cargo would be shipped in January and then suffered some detriment when
the cargo instead was shipped in December. Those facts indeed may create
a cause of action for Biotech under contract or quasi-contract theories
of law and nothing in this order should preclude such a remedy. However,
the Commission has no authority to render a judgment on that matter
and a declaratory order could not anmnounce that Sea-Land was liable to
Biotech for breach of contract,

The Presiding Officer also appeared to base his suggested remedy on
a supposition that ‘‘the shipper might have a valid defense to any possible
Sea-Land suit seeking recovery of the freight . . . [or] a separate claim
against the catrier because of any disadvantage which Sea-Land’s unilateral
action may have caused . . . contrary to section 10(b)(11) of the Shipping

2Farr Co. v. Seatrain Lines, 20 FM.C. 412, Order on Reconsideration, 20 F.M.C, 663 (1978), and cases
cited therein. In Farr, the Commission held that where a carrier sales agent misroads a taz{ff and misquotes
a rate to a shipper, who relies on the misquoted rate, such an error does not involve a mistake in the tariff
and cannet justify special docket relief.
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Act of 1984.” (LD. at 19).3 To begin with, such speculation does not
provide the complete statement of uncontested facts that is required to
support declaratory orders. Petitions for Declaratory Order, 21 FM.C. 830,
831 (1979).

Further, to the extent the Presiding Officer assumed a possible Biotech
counterciaim for damages in response to a Sea-Land court action for freight
charges or a possible violation by Sea-Land of section 10(b) of the 1984
Act as support for declaratory order relief, his theory is contrary to the
provisions of Rule 68 of the Commission’s Rules of Practice and Procedure,
46 C.F.R. §502.68, which governs petitions for declaratory orders. Rule
68(bj states that such petitions must be ‘‘limited to matters involving con-
duct or activity regulated by the Commission under statutes administered
by the Commission’’ and that ‘‘[clontroversies involving an allegation of
violation by another person of statutes administered by the Commission

. . are not proper subjects of petitions under this section.”’

With respect to the status of Sea-Land’s actions under the 1984 Act,
it should also be noted that the Act’s prohibition of unreasonable disadvan-
tages or prejudices, which was carried forward from section 16 First of
the Shipping Act, 1916 (1916 Act}, 46 U.S.C. app. §815, would require
a showing here that another shipper competing with Biotech did not incur
the detriment of the higher December rates.# The limited record now before
the Commission contains no evidence of a favored shipper; on the contrary,
Sea-Land’s application recited that there were no other shipments during
the relevant time period, as the Presiding Officer himself noted. I.D. at
2-3,n. 2.

The precedent relied upon by the Presiding Officer does not support
his suggested result in this proceeding; in fact, it shows why that result
is beyond the Commission’s statutory powers. In Application of Pacific
Westhbound Conference on Behalf of OOCL-Seapac Service for the Benefit
of Shintech, 21 S.R.R. 1361 (1982) (Shintech), the carrier had deleted
certain rates from its tariff, which had the effect of increasing certain
shippers’ freight costs on unlawfully short notice. However, special docket
relief was not available because the carrier had failed to meet the statutory
requirement of filing a corrective tariff prior to filing its special docket
application. After noting that fact, the administrative law judge invited
the carrier to file a petition for declaratory order, which would settle the
issue of which rates were lawfully applicable to the shipments involved.
After withdrawing its special docket application, 21 S.R.R. 1441 (1982),
the carrier filed the suggested petition, which was granted for the most
part by the Commission. Petition of Pacific Westbound Conference and
OOCL-Seapac Service for Declararory Order, 25 FM.C. 723 (1983).

3In his [atter statement, the Presiding Officer apparently meant to cite section 10{b)(12), which prohibits
unreasonable prejudices or disadvantages, rather than section 10(b}(11), which prohibits unreasonable pref-

erences or advantages (46 U.S.C. app. §1709).
4E.g., Assessment of Incheon Arbitrary, 21 FM.C. 522, 524-25 (1978).
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However, both the administrative law judge's order in the Shintech special
docket proceeding and the Commission’s order on the subsequent petition
for declaratory order tumed on the fact that the carrier had violated, albeit
inadvertently, section 18(b)(2) of the 1916 Act by increasing its rates on
less than the statutory notice of 30 days. In describing how relief to
the shipper might be granted via a petition for declaratory order, the admin-
istrative law judge stated:

The question to be resolved under the declaratory order procedure
would simply be whether shippers who had paid freight under
[OOCL-Seapac's) previous per-container rates were required to
pay additional freight under the higher per-ton rates which went
into effect on February 1, 1982, on short notice contrary to the
requirements of Section 18(b}2) of the Act. 21 S.R.R. at 1366.

In his conclusion, the judge further stated:

[Blecause the record apg)ea.rs to show a possible short-notice rate
increase in violation of Section 18(b)}(2) of the Act, denial of

the application does not necessarily deprive shippers of relief.
Id. at 1368,

In granting the carrier’s petition for declaratory order, the Commission
concluded that:

... Section 18(b)}(2) proscribes short-notice rate changes . . .
to the extent that they result in increased rates. Thus, QOCL's
rate cancellations should be considered ineffective as to those
shipments during the 30-day period for which there resulted a
rate increase. 25 F.M.C, 725,

The Presiding Officer stated in the instant proceeding that the petition
for declaratory order was used in Shintech to ‘“‘terminate a state of uncer-
tainty as to what rates should have applied to the shipments involved."
LD. at 16, More precisely, the petition there was useful and necessary
to decide which rates were required by law. Because the Commission
was able to determine that the lower rates were legally applicable, the
shipper obtained relief. The same procedure has been used in disputes
over which rates should apply to a particular commeodity description. In
the Matter of Rates Applicable to Ocean Shipments via American President
Lines, 25 FM.C. 687 (1982).- However, in the case here, there is no
dispute or uncertainty over which of Sea-Land’s rates were legally applicable
to Biotech's shipment of pesticide. The Presiding Officer acknowledged
that ““both the shipper and carrier understood perfectly well that if the
shipment moved in December, it would pay the $100 rate . ..." LD.
at 10. There is no basis for argument that application of the $100 rate
would violate statutory notice provisions or misrate the cargo or create
some other type of simple, technical issue of law susceptible to resolution
through the declaratory order procedure. As noted above, if there is a
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Shipping Act issue raised by the facts of record, it is not one that can
be resolved in a declaratory order.

In sum, the only possible basis for the procedure suggested by the
Presiding Officer is his concern that the shipper appears to have been
injured unfairly. The Presiding Officer correctly stated that the Commission
may be flexible in devising procedures and remedies appropriate to a par-
ticular case. However, the sine qua non of any Commission action is
authority under the law. The Commission's waiver/refund authority under
section 8(e) of the 1984 Act does not apply here and we have no power
to act purely as a court of equity. That the shipper may have suffered
detriment is unfortunate but, as the Commission has held before, does
not create a remedy where none otherwise exists. We therefore conclude
that the Commission’s special docket and declaratory order procedures do
not apply to the facts of this case.

THEREFORE, IT IS ORDERED, That the Initial Decision is adopted
to the extent it denies Sea-Land’s application for permission to waive
collection of $1,034.21 in freight charges from Biotech pursnant to section
8(e) of the Shipping Act of 1984; and

IT IS FURTHER ORDERED, That the Initial Decision is reversed to
the extent it suggested that Sea-Land is legally excused from seeking recov-
ery of the $1,034.21 in freight charges not paid by Biotech;

FINALLY, IT IS ORDERED, That this proceeding is discontinued.

By the Commission.
{S) JouN ROBERT EWERS

Secretary

% In our Order on Reconsideration in Farr Co. v. Seatrain Lines, supra n. 2, the Commission stated:
Although the shipper was induced by the promise of a lower rate to resume shipping from its Los
Angeles facilities and, because of the carrier’s misrepresentation, has to pay higher charges than
anticipated, the fact remains that unless there is an error of the type contemptlated in section 18(b}3)
which makes the tariff inapplicable, the mte in effect ar the time of shipment is the only mte the
carrier can charge and the shipper must pay. 20 F.M.C. at 665 (citation omitted).
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SPECIAL DOCKET NO. 1345

APPLICATION OF GULF EUROPEAN FREIGHT ASSOCIATION AND

SEA-LAND CORPORATION ON BEHALF OF SEA-LAND SERVICE,

INC, FOR THE BENEFIT OF ARTHUR J. FRITZ CO. AS AGENT
FOR SDS BIOTECH CORPORATION

A shipper, being advised that Sea-Land's rate on pesticides was reduced to $90 per ton,
effective January 1, 1985, elected to have the cargo booked and carrled in January
8o 88 to enjoy the reduced rate. Despite the agreement between Sea-Land and the shipper
to carry the cargo in January, Sea-Land's Operations Department inadvertently arranged
to have the cargo loaded on a vessel sailing in December of 1984, at a time when
the rate was $100 per ton. Sea-Land, believipg that this mistake is a tariff error seeks
permigsion to walve- additional freight due under the $100 rate, an amount equal to
$1,034.21. It is held:

(1) The special-docket law and procedure do not apply because the error was not & tariff-
filing emor, there being no promise by the camier or agreement between carrier and
shipper prior to the shipment to apply a reduced $90 rate to a December shipment
and to file that rate for a December shipment. The element of intent prior to shipment
is critical in such cases.

(2) The emor in this case was an error-separate from tariff-filing and related to Sea-
Land’s inadvertent departore from its confract with the shipper. Granting the application
under gpecial-docket procedure would therefore give effect to a promise by the carrler
which had not been made prior to shipment and which had not been sought by the
shipper before the shipment, namely, to charge the $90 rate to a December shipment
and to change the taniff accordingly.

{3) Although special-docket relief is not appropriate, the Commission ¢an grant relief to
the shipper by treating the application as a request for relief in the form of a declaratory
order,

John J. Brennan for applicant Sea-Land,
Clifferd J. Smith for applicant Gulf European Freight Association,

INITIAL DECISION ! OF NORMAN D. KLINE, ADMINISTRATIVE
LAW JUDGE

Partially Adopted February 6, 1986

By application filed June 24, 1985, Sea-Land Corporation, on behalf
of Sea-Land Service, Inc., and the Gulf European Freight Association seek
permission for Sea-Land to waive $1,034.21 in freight charges in connection
with a shipment of pesticides which Sea-Land carried from Houston, Texas,
on a ship sailing out of Houston on December 28, 1984. The requested

! This declsion will become the decision of the Commisslon in the absence of review thersof by the Com-
mission (Rule 227, Rules of Practice and Procedure, 46 CFR 502.227),
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waiver would benefit the shipper, SDS Biotech Corporation, of Painesville,
Ohio.

The evidence submitted with the application shows that it was filed
timely and that the new tariff setting forth the rate on which the waiver
would be based was also on file prior to the time of filing the application,
as required by section 8(¢) of the Shipping Act of 1984, 46 U.S.C. app.
sec. 1707(e), the governing statute, and by the corresponding regulation
of the Commission, Rule 92(a), 46 CFR 502.92(a). There is also no evidence
that shippers, carriers, or ports would suffer discrimination if the application
is granted.2 However, I cannot find on this record that Sea-Land committed
a tariff-filing error of the type contemplated by the governing law. I find
rather that Sea-Land and the Association are asking that an intended rate
reduction, which was announced for January 1, 1985, and went into effect
at that time, be advanced in time to cover an earlier shipment, not because
of a tarff-filing error but because someone in Sea-Land’s Operations Depart-
ment mistakenly arranged to have the cargo loaded on a ship sailing in
December rather than on one sailing in January of 1985, as the shipper
and Sea-Land had intended. Therefore, I conclude that the application ¢annot
be granted. However, because the facts also show that the shipper would
suffer harm through no fault of its own and because of what, in effect,
was a Sea-Land breach of contract, I find that there is an alternative
remedy for affording the shipper relief without extending the special-docket
law beyond its intended purpose.

THE FACTS

Sea-Land is a member of the Gulf European Freight Association and
participates in Freight Tariff No. 6 (FMC-17) for shipments applying from
Houston, Texas, and other Gulf ports to Continental Europe in the Bordeaux/
Hamburg range. At a November 1984 meeting of the Association, the
members decided to reduce their rate on pesticides and weed killer chemicals
from $100 per ton of 1,000 kilos to $90 per ton of 1,000 kilos. The
new rate was to become effective on January 1, 1985. It was so filed.

On December 14, 1984, Ms. M. Mitchell, on behalf of the shipper,
SDS Biotech, called Sea-Land and booked five container loads of the
subject pesticides for Rotterdam. Originally, Ms. Mitchell booked the ship-
ment for the vessel VENTURE sailing out of Houston in December but
her preference was for the shipment to move on a voyage of the vessel
PRODUCER sailing in early January if the European consignee did not
object to later delivery. The shipper preferred the later sailing because
of the knowledge that the rate was scheduled to drop to $90 per ton

2The application was filed on June 24, 1985, which is only 178 days after date of shipment (December
28, 1984). The new, comective tariff had been filed to be effective January 1, 1985 as a result of the Associa-
tion's and members’ decision to file a reduced rate, which decision had been taken at a November 1984
meeting unrelated to the present application. Applicants show no other shipments during the relevant time
period, and there is no evidence that any carrier or port would suffer discrimination if the application were
to be granted,
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as of January 1, 1985. Apparently the consignes did not object to later
delivery because Ms. Mitchell called Sea-Land on December 17 and
rebooked the cargo for the sailing of the PRODUCER on January 3, 1985.
However, on December 27, 1984, Sea-Land’'s New Orleans Operations De-
partment advanced the booking of the cargo to the earlier sailing of the
VENTURE for December 28, 1984, As Sea-Land’s Atlantic Sales Represent-
ative, Mr, Harry J. Shimko, states in his sworn affidavit, the Operations
Department changed the booking *‘without the knowledge and consent of
sales or pricing and contrary to the instructions of the shipper.’’ (Affidavit
of Harry J. Shimko, last paragraph.) The Operations Department took this
action because of its failure to note the booking instructions designating
the later vessel.

Because the cargo moved on the earlier vessel, which sailed from Houston
on December 28, 1984, it became subject to the rate of $100 per ton,
which was the effective rate at the time. The shipper paid freight under
the later reduced rate of $90 per ton plus applicable wharfage and container
handling charge. Under the applicable rate, additional freight of $1,034.21
would be due.? It is this amount which Sea-Land seeks permission to
waive,

DISCUSSION AND CONCLUSIONS

There is no question but that the law under which this application was
filed is remedial and that it should be interpreted broadly to effectuate
its purposes. See, e.g., Application of Distribution Services Ltd. for the
Benefit of Target Stores, 26 FM.C. 125, 129 (1LD.,, FM.C. Order, 26
FM.C. 123, Dec. 14, 1983); Nepera Chemical, Inc. v. Federal Maritime
Commission, 662 F.2d 18, 22 (D.C. Cir. 1981); Application of Lykes Bros.
to Benefit Texas Turbo Jet, Inc., 24 FM.C. 408, 411 (1981); D.F. Young,
Inc. v. Cle. Nationale Algerienne de Navigation, 21 FM.C. 730, 731 (1979).
P.L. 90-298, 82 Stat, 111, April 29, 1968, which amended section 18(b)(3)
of the Shipping Act, 1916, and which has been essentially recodified as
section 8(e) of the Shipping Act of 1984, 46 U.S.C. app. sec. 1707(e),
was enacted to relieve innocent shippers of financial hardship and inequities
resulting from tariff-filing errors of carriers. Farr Co. v. Seatrain, 20 FM.C,
411, 414 (1978), order on reconsideration, 20 FM.C. 663 (1978). As the
legislative history to P.L. 90298 shows, however, not every error committed
by a carrier would be corrected by the remedial legislation. Only certain
types of clerical or administrative errors or errors caused by inadvertent
failure to file a rate in a tariff would be remediable. Farr Co. v, Seatrain,
cited above, 20 FM.C. at 414-416, As the history shows, the classic
type of error due to inadvertent failure to file involves a carrier’s negotiating

3 Base freight for the shipment, which weighed 103.421 kilo tons, under the tariff rate of $100 per kilo
ton equals $10,342.10. Under the lower rate of $90 per kilo ten, which Sea-Land seeks to apply, base freight
equals $9,307.89, Additional freight due under the higher rate is therefore $1,034,21 ($10,342.10 less
$9,307.89),
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a rate with a shipper but forgetting to file the rate in the tariff prior
to shipment. Another type involves the carrier’s publication of a rate with
typographical errors causing a rate of $37 to be published as $73, as
an example. Farr Co. v. Seatrain, at 415. An error of a type which
does not relate to a mistake in the tariff does not qualify for relief. For
example, if a ‘‘zealous carrier solicitor’” misreads a tariff and misquotes
a rate to the shipper who relies upon the misquoted rate, the carrier cannot
later substitute the misquoted lower rate for the actual higher rate published
in the tariff at the time of shipment. That is because the error which
occurred did not involve a mistake in the tariff. The tariff in such a
case was perfectly correct. The error was that of the carrier’s agent who
read it improperly, and the carrier had never agreed prior to the shipment
to change its tariff. In such cases the Commission has denied special-
docket applications. See Farr Co. v. Seatrain, at 416, and cases cited
therein,

The common theme running through special-docket applications is the
intent of the carrier to apply a lower rate to a shipment and to have
the tariff reflect that intent. The critical element, however, is the timing
of such an intent, The carrier must have developed the intent before the
shipment moved, not after. If a carrier decides after a shipment moves
that the shipper should have given a lower rate and tries to charge such
a rate, there is little to distinguish such a practice from rebating which
is strictly prohibited by law. The Commission, when secking authority
to grant special-docket relief, was fully aware of the danger to tariff law
that could result if this critical element of pre-shipment intent was dis-
regarded. See Farr Co. v. Seatrain, cited above, at 416 n. 6, and discussion
at 416-417. The Commission has been careful not to give effect to agree-
ments by carriers to reduce rates arising after shipments. See, e.g., Munoz
y Cabrero v. Sea-Land Service, Inc., 20 EM.C. 152, 153 (1977) (*‘[I]t
is clear that the ‘new tariff’ is expected to reflect a prior intended rate,
not a rate agreed upon after the shipment.”’); Application of Moore McCor-
mack Lines, Inc. for the Benefit of Celanese Corp., 21 SRR 1106, 1109
(LD., FM.C. Notice of Finality, September 7, 1982) (“‘A bona fide mistake
is established when it is shown that the tariff publisher formed the intent,
prior to the date of shipment, to file a rate different than the one shown
in the Tariff but did not do so because of inadvertent error.’’); Application
of Sea-Land Service, Inc. for the Benefit of Alimenta (USA), Inc., 22 FM.C.
347 (1979) (Carrier cannot negotiate and intend a new rate to apply to
a shipment after the shipment has commenced); Application of Seawinds
Limited for the Benefit of Red Spot Paint and Varnish Co., Inc., 22 SRR
517, 520 (I.D., F.M.C. Notice of Finality, January 10, 1984) (Carrier cannot
negotiate new rate after the shipment). So careful is the Commission to
ensure that a carrier not apply a new rate negotiated after a shipment
has occurred that it has even denied relief to intermodal shipments when
it has been shown that the new rate was negotiated while the containers

28 FM.C.



202 FEDERAL MARITIME COMMISSION

were moving overland to a port, in other words, the new rate was negotiated
while the shipment was in progress. See Application of Sea-Land Service,
Inc. for the Benefit of Alimenta (USA), Inc., 22 FM.C. 347 (Suppl. LD,
F.M.C. Notice of Finality, February 21, 1980).

It is clear from the preceding. discussion that the Commission is authorized
to grant special-docket relief only when bona fide tariff-filing ervors have
been shown to have occurred and-that-the granting of such relief gives
effect to the intention of the carrier formed before shipment to apply
a particular lower rate and, if the tariff did not reflect that intention,
to change the tariff prior to shipment. Furthermore, when the tariff-filing
error is of the inadvertent-failure-to-file-a-negotiated-rate type, granting such
an application gives effect to the agreement and understanding of both
the shipper and carrier that the camier will change its tariff before the
shipment commences, Clearly the remedial statute contemplated an under-
standing that the carrier promised the shipper not only to apply a lower
rate but to file that rate in the tariff prior to the shipment in this type
of error. Thus, in Munoz y Cabrero v, Sea-Land Service, Inc., cited above,
20 FM.C. at 152-153, the Commission described its limited authority as
follows:

The legisiative history of the amendment to section 18(b) of the
Shipping Act (Public Law 90-298) which gave the Commission
authority to permit a carrier subject to its jurisdiction to make
a voluntary refund or to waive the collection of a portion of
the freight charges, clearly indicates that such waiver or refund
was to be allowed where, as a result of a bona fide mistake,
the carrier failed to file an ‘‘intended rate’’ Thus the House
Report accompanying the Bill which ultimately added the refund/
waiver authority to section 18(b) states: '

Section 18(b) appears to prohibit. the Commission from author-
izing relief where, through bona fide mistake on the part of
the carrier, the shipper is charged more than he understood
the rate to be. For example, a carrier’ qfter advising a shipper
that he intends to file a reduced rate and thereafter fails to
file the reduced rate with the Federal.-Maritime Commission,
must charge the shipper under the aforementioned circumstances
the higher rates, (Emphasis added.) (Footnotes omitted,) 4

It can be seen, therefgre, that the remedial statute was not designed
to correct the effects of a carrier’s unilateral alteration of a baoking contract
which actually constitutes a breach of contract between the shipper and
carrier. Thus, in the Instant case, to permit Sea-Land to apply the $90

4The importance of a promise of a carrier not merely to charge a lower rate but to file such rate prior
to shipment In the inadvertent-failure-to-file type eror is shown elsowhere In the legislative history to Pub.
L. 90-298, Thus, Chairman Harllee advised the Congress that the new law would be confined to “‘typo-
graphical emor or a faflure on the part of a camrier to submit a tariff which they (sic) Intended to submit
and promised the shipper they (sic) would submit , . . .*" Hearings before the Subcommittee on Merchant
marine and Fisherles, 90th Congr. St. Sess,, August 15, 16, 1967, at 88.
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rate to a December shipment at a time when the rate was $100 and
when both parties had contemplated that the shipment would be carried
in January, would effectuate a new agreement which was never entered
into by the parties. Instead of the actual agreement between Sea-Land
and the shipper that if the shipper booked and Sea-Land carried the shipment
in January, the shipper would enjoy the rate of $90, the new agreement
would be that if the shipper booked the shipment for January but Sea-
Land mistakenly loaded it on a ship sailing in December, Sea-Land would
file a new rate in its tariff, advancing the January rate reduction to Decem-
ber. Obviously Sea-Land never made such an agreement in advance of
the shipment because it did not anticipate that its Operations Department
would load the shipment on an earlier vessel. As in the case of a mere
misreading of a tariff or a misquotation from the tariff (such as in Farr
Co. v. Seatrain, cited above, 20 F.M.C. 411) the error is not in the tariff
or in the tariff filing. On the contrary, the evidence is that as far as
Sea-Land's tariff is concerned, Sea-Land and the Association did exactly
what they had intended to do, namely, file a rate reduction for the subject
pesticides, effective January 1, 1985. Furthermore, the evidence is that
both the shipper and carrier understood perfectly well that if the shipment
moved in December, it would be charged the $100 rate but that if it
moved in January, it would be charged the $90 rate. As the record shows,
the shipper took several days to obtain the consent of its consignee to
a later delivery in order to enjoy the lower rate. If it had been Sea-
Land's intent to charge the $90 rate in December or to file such a rate
in December and the shipper understood that to be the case, why would
the shipper have gone to the trouble of obtaining permission to ship the
commodity at a later date in January? Moreover, as Sea-Land’s agent,
Mr. Shimko, candidly acknowledges, when Sea-Land’s New Orleans Oper-
ations Department rebooked the shipment for a December sailing, it did
so “‘without the knowledge and consent of sales or pricing and contrary
to the instructions of the shipper.’” Thus, granting the application would
carry out a non-agreement, not an agreement, something the special-docket
law was not designed to do. The solution to the problem of giving relief
to the innocent shipper lies in the nature of the carrier’s action, a breach
of contract, not in tariff error, and, as discussed below, relief ought to
be granted under a proper legal theory, not by converting the special-
docket law and procedure into panacea for any type of error a carrier
might make.

Previous Decisions Involving a Change in Booking or Sailing Dates

In support of its application Sea-Land cites three decisions involving
a change in vessel sailing or an advancement of cargo loading. In these
cases applications for permission to refund or waive freight charges were
granted. Sea-land characterizes the cases as *‘applications” which ““involved
the non-effectiveness of tariff provisions due to the sailing of the vessel,
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or advancement of the cargo, prior to the effective date of the intended
tariff provisions.”’ (Application at 2.) Such a characterization alone suggests
that special-docket relief was not the proper remedy because changes in
sailing dates or cargo-loading dates are not tariff-filing errors, However,
regardless of characterization, the cases bear scrutiny to determine whether
their facts were indeed the same as or so similar to those of the instant
case as to constitute binding precedent. I find significant distinguishing
features to them, however.

The three cases are; SD 7218, Application of the Pacific Westbound
Conference and Sea-Land Service, Inc. for the benefit of Universal Freight
Forwarders, Ltd. as Agent for Cerro Sales Corporation (1D. October 5,
1984, FM.C. Notice of Finality, November 13, 1984}, SD 10435, Application
of Sea-Land Service, Inc. for the Benefit of Vernante-Pennitalia, S.P.A.
(1.D. June 24, 1983, FM.C. Notice of Finality, August 8, 1983); SD 967,
Application of Trans Freight Lines, Inc. for the Benefit of Georges Vatinel
& Co., as Agent for Lubrizol, France (1D. September 29, 1982, F.M.C.
Notice of Finality, November 4, 1982.)

In SD 1045, the carrier negotiated a rate on November 12, 1982, for
a shipment of bricks and promised to file the negotiated rate to be effective
on November 15, 1982, when it was expected the ship on which the
bricks were to be loaded would sail. However, the ship departed unexpect-
edly early because of an operational decision of the carrler before the
rate could be filed. In SD 1218, the camier negotiated a rate on copper
cathodes under the ‘“open-rate’’ section of the conference tariff and agreed
to file the rate on February 2, 1984, the date on which the carrier expected
the vessel carrying the cargo to sail. However, its operations department
advanced the sailing date to February 1, 1984, before the negotiated rate
could be filed. In SD 967, the carrier agreed to file a new rate on additives
for lubricating and fuel oil to be effective April 30, 1982, in order to
meet the sailing of a vessel on May 4, 1982. However, the carrier's oper-
ations department arranged to load the cargo on another vessel sailing
on April 27, 1982, before the negotiated rate had been filed.

In all of these cases the carriers promised shippers that they would
file lower rates in order to meet particular sailing dates. It appears, however,
that the important element of the carriers’ promises was to give the shippers
the lower rates and to change the carriers’ tariffs prior to the shipments
to reflect that intention. Granting those applications, therefore, carried out
the carriers’ pre-shipment intentions to change their tariffs so that the
shippers could enjoy the lower rates. The anticipated dates of sailing which
were inadvertently altered by the carriers’ operations departments were im-
portant as target dates by which the carriers intended to change their
tariffs. Had the carriers realized the possibility that their operations depart-
ments might have advanced the bookings, they undoubtedly would have
planned to file the rates earlier to meet those sailing dates. In other words,
the critical element of the carriers’ promises to the shippers was to change
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the tariff rates prior to shipment and the mistake of the operations depart-
ments prevented the carriers from carrying out these intentions.

In the instant case the nature of the carrier’s promise is different. Here,
Sea-Land did not promise to change its tariff before shipment. On the
contrary, it apparently advised the shipper that the tariff had already been
changed, as of January 1, 1985, and that the shipper could take advantage
of the change if the shipper booked the cargo for January rather than
December. It is only after the shipment has occurred that Sea-Land now
wants to change its tariff. Thus, granting the application would not imple-
ment a carrier’s promise to change its tariff made to the shipper prior
to shipment during negotiations but would implement an intention formu-
lated after the shipment to backdate a tariff change from January to Decem-
ber not because of any tariff-filing error but to correct the effects of
an unfortunate decision of its Operations Department to change the vessel
on which the cargo had been booked. It is commendable of Sea-Land
to try to offset the harm which such decision caused the innocent shipper.
However, the type of error involved is simply not a tariff-filing error,
and it would not be appropriate to distort the special-docket law beyond
the scope of its intended purposes merely because the ultimate objective,
to relieve an innocent shipper, is a good one. Nothing in the three cases
cited by Sea-Land, in which in each instance the carrier had promised
to file a negotiated rate prior to the shipment in contrast to the present
case, persuades me that special-docket relief is the appropriate remedy
under the facts of this case.5 The answer to the present problem, therefore,
is to seek relief for the shipper under the proper legal theory, one which
pertains to a carrier’s breach of contract which occurred here and not
to one which pertains to a carrier’s tariff-filing error which did not occur.

Permitting the Waiver Under Alternative Theories

Sea-Land has presented the Commission with a set of undisputed facts
which show that an innocent shipper, in reliance on Sea-land’s advice
that the shipper would enjoy a lower rate of $90 per ton on pesticides

5 There are other fealures of the three decisions which undermine their precedential value in my opinion.
First, none of them was reviewed by the Commission and consequently there is no definitive Commission
determination of the question whether an operational decision of the type involved in them really constitutes
a tariff-filing error. Second, in one of them, SD 1218, the presiding judge recognized that the type of error
involved was *‘somewhat unusual’ (I.D. at 2). Nevertheless he found a connection between the action of
the operations department and the failure of the carrer to file the negotiated rate timely, namely, had the
operations people notified the tariff-filing people of the change in sailing dates, the carrier would undoubtedly
have sdvanced the filing date to cover the shipment, This illustrates that the carrier had intended to change
ils tariff prior to shipment and had promised the shipper that it would change its tariff rate. In the instant
case the carrier had not represented to the shipper that it intended to change its tariff to cover a December
shipment, Third, in each of the cases cited, the carrier, either individuatly or under an “‘open-rate’’ situation,
had the authority to change its tariff rates. In the instant case the members of the Association had already
voted in November to change their rate effective January, not December, and presumably Sea-Land, as o
member, has also so voted. The shipper was also aware of the fact that the rate would not change until
January. Thus, Sea-Land and the Association are seeking to go back on their pre-shipment intentions in order
to offset the effects of a Sea-Land operational decision.

28 FM.C.



206 FEDERAL MARITIME COMMISSION

if the shipper booked the cargo for carriage in January, booked it for
January. The shipper took the trouble of obtaining the consent of its con-
signee to delay the shipment until January to obtain the benefit of the
lower rate which, by previous decision of SeasLand and- the -Association,
would go into effect in January. However, admittedly- acting contrary to
the- agreement between Sea-Land and the shipper by which Sea-Land would
carry the cargo on its vessel sailing in January, Sea-Land changed the
booking and loaded the shipment on a vessel sailing in December. There
is no evidence that Sea<Land intended to harm the shipper. Nevertheless,
this decision taken independently by Sea-Land's Operations Department,
constituted a breach of Sea-Land's contract with- the shipper. Both the
law and the equities, it would seem, cry out for relief, Unfortunately,
as discussed above, the special-docket law applies to errors in tariffs and
tariff-filing and not to independent breaches of contract,

The fact that a carrier, which is seeking to rectify the adverse effects
of its own unfortunate actions, cannot obtain relief under a specialized
procedure does not mean that no relief is available. In a previous special-
docket case in which the special-docket procedure could not be used because
of a fatal jurisdictional defect, the facts of the case nevertheless showed
that relief was available under a different procedure and legal theory, which
procedure and theory were ultimately employed. This was done in a manner
consisterit with the holdings of numerous courts and authorities to the
effect that administrative agencies are supposed to be more flexible than
courts of law in devising remedies. See discussion in Special Docket No.
958, Application of Pacific Westbound Conference on Behdlf of OOCL-
SEAPAC Service for the Benefit of Shintech, 21 SRR 1361, 1366 (ALJ),
November 10, 1982; application withdrawn, 21 SRR 1441 (December 15,
1982). See also United States Lines, Inc. v. Federal Maritime Commission,
584 F.2d 519, 543 (D.C. Cir, 1978) {. . . ‘‘[Tlhe agency enjoys substantiai
flexibility in structuring its procedures in view of the issues which it
must resolve.”’); American Airlines, Inc. v. Civil Aeronautics Board, 359
F.2d 624, 633 (D.C. Cir. 1966), cert. den. 385 U.S. 843 ("It is part
of the genius of the administrative process that its flexibility permits adop-
tion of approaches subject to expeditious adjustment in the light of experi-
ence.”’)

The facts in SD 958 showed that the shippers deserved some relief
because the carrier had- deleted certain rates, thereby increasing shippers’
costs on unlawfully short notice. However, speciai-docket relief could not
be granted because of the carrier’s failure to file a new, corrective tariff
prior to filing the application, as required by- the -special-docket law. The
solution was to invite the carrier to file a petition for a declaratory order
under Rule 68, 46 CFR 502,68, to terminate a state of uncertainty as
to what rates should have been applied to the shipments involved. SD
958, cited above, 21 SRR at 1366. This remedy not only terminated the
state of uncertainty but obviated the need for lawsuits in which the carrier
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would have to sue to recover undercharges and shippers would counterclaim
because of short-notice rate increases. Id. Instead, the entire problem was
resolved by the Commission in a separate Rule 68 proceeding. See Petition
of Pacific Westbound Conference and OOCL-SEAPAC Service for Declara-
tory Order, 25 FEM.C. 723 (1983).

As the discussion in SD 958 shows, the present case appears to be
one in which relief in the nature of a declaratory order would be suitable.
As in SD 958, an innocent shipper has suffered increased costs because
of a carrier’s mistaken action, special-docket relief is not applicable, and
the process of resolving the situation would probably require a carrier’s
suit to recover undercharges and the shipper’s counterclaim in order to
resolve a state of uncertainty as to the proper freight. Furthermore, as
in SD 958, “‘the critical facts can be explicitly stated, without the possibility
that subsequent events will alter them,”’ a factor which the Commission
believes to facilitate declaratory orders. See Rules of Practice and Proce-
dure—Petitions for Declaratory Order, 21 FM.C. 830, 831 (1974). Other
factors such as the need to relieve the parties of having to act at peril
and in a state of legal uncertainty, which are traditional reasons to utilize
declaratory-order procedures, exist in the present case. See discussion in
SD 958, cited above, 21 SRR at 136667,

As noted above, administrative agencies learn to fashion procedures tai-
lored to resolve peculiar problems expeditiously through experience. Experi-
ence has shown that a failed special docket may lead to a successful
declaratory-order proceeding. See SD 958, cited above, and Petition for
Declaratory Order of Pacific Westbound Conference etc., cited above. How-
ever, in the earlier situation the Conference and carrier withdrew their
application and filed a separate petition under Rule 68, 46 CFR 502.68.
No reason appears why the Commission could not dispose of the uncertain
situation in the present proceeding at one time simply by treating the
proceeding as one in the nature of a request for a declaratory order. The
relief requested by applicants, namely, to waive additional freight and to
retain only freight under the $90 rate, as if Sea-Land had never breached
its contract with the shipper, is the same, The facts are undisputed and
the parties are on notice. There would appear to be no need for a separate
proceeding unless, for some technical reason, Sea-Land desires to file a
separate petition. Pleadings under the modern view are merely designed
to give general notice and amendments to them are liberally permitted,
especially by administrative agencies. Inferconex, Inc. v. F.M.C., 572 F.2d
27, 30 (2d Cir. 1978); Pacific Coast European Conference—lLimitation on
Membership, 5 FM.B. 39, 42 n. 8 (1956) (*‘The most important char-
acteristic of pleadings in the administrative process is their unimportance.”’).
Ct. Conley v. Gibson, 355 US. 41, 4748 (1957) (pleadings need only
give fair notice). The Commission, like other administrative agencies, does
not hold to rigid views in applying its rules of procedure and tries to
apply its rules flexibly so as to do justice. See, e.g., City of Portland
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v. Pacific Westbound Conference, 5 FM.B, 118, 129 (1956) (Commission
looks to the substance of pleadings, not forms, and is not bound by rules
of pleadings and practice which govern courts of law); Qakland Motor
Car Co. V. Great Lakes Transit Corp.,, 1 U.S.S.B.B, -308, 311 (1934)
(same). An agency always has discretion to relax its procedural rules adopt-
ed for the orderly transaction of business when justice requires in any
given case, absent substantial prejudice to parties, American Farm Lines
v. Black Ball Frt. Service, 397 U.S. 532, 538-39 (1970); 4 Mezines, Stein,
Gruff, Administrative Law, at 22-16, 17 n. §2. Cf. Utd.-Buckingham Frt.
Lines v. U.S., 288 F.Supp. 883, 886 (D. Neb. 1968) (rules of procedure
should never be used to defeat or even-modify justice).

Accordingly, on the facts as presented by applicants which show no
tariff-filing etror but do show that Sea-Land acted contrary to its agreement
with the shipper, albeit inadvertently, and now wishes to offset the harm
which such action caused, I conclude that Sea-Land ought not to recover
the undercharge and ought to give the shipper the relief desired. I would
do so not by involving the special-docket law, which applies only to tariff
errors which did not occur here, but by recognizing that under applicable
law the shipper might have a valid defense to any possible Sea-Land
suit seeking recovery of the freight.5 Alternatively, the shipper may even
have a separate claim against the carrier-because of any disadvantage which
Sea-Land’s unilatera] action may have caused the shipper, contrary to section
10(b)(11) of the Shipping Act of 1984, All of these possible lawsuits
would be rendered totally unnecessary, however, if the Commission were
to issue an appropriate order setfling the matter by treating the present
application as a request for a declaratory order.

Accordingly, the application for special-docket relief is denied but Sea-
Land is not required to seek recovery of the $1,034.21 in additional freight,
which additional freight is due only because of Sea-Land's unfortunate
action which was admittedly contrary to its agreement with the shipper.

(S) NORMAN D. KLINE
Administrative Law Judge

€For a discussion of posaible defenscs which a shipper might-have against a suit to recover undercharges,

see Old Ben Coal Company v. Sea-Land Service, Inc,, 21 FM.C. 505, 517 n. 13 (1978). As the discussion
cited indicates, sometimes a carrier may not recaver full freight under its tariff if the carrler has itself violated
a duty, See also discussion at 21 F.M.C. at 517,
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SPECIAL DPOCKET NO. 1361

APPLICATION OF OQCL-SEAPAC SERVICES, INC FOR THE
BENEFIT OF ASIAN FOOD INDUSTRIES (HK) LTD.

ORDER OF ADOPTION

February 6, 1986

The proceeding came before the Commission on Exceptions filed by
OOCL-Seapac Services, Inc. (OOCL) to the Initial Decision of Administra-
tive Law Judge Norman D. Kline (Presiding Officer), in which he denied
OOCL’s application, submitted pursuant to section 8(e) of the Shipping
Act of 1984 (46 US.C. app. §1707(e)), for permission to refund or waive
collection from the consignee, Asian Food Industries (H.K.) Ltd. (Asian
Food), of freight charges assessed on four shipments of “‘dry groceries®’
from QOakland, California to Hong Kong,

BACKGROUND

In March of 1985, OOCL quoted a “‘groceries’ rate of $900 per 40-
foot container to Asian Food in Hong Kong. However, OOCL intended,
but inadvertently failed, to exempt the commodity from a general rate
increase which became effective March 20, 1985. This rate increase raised
the quoted rate from $900 to $1100. One of the shipments moved on
April 5, 1985 and the other three on April 10, 1985. Asian Food paid
freight at the $1100 rate on three of the shipments and the $900 rate
on the fourth shipment.

Subsequently, on August 20, 1985, OOCL applied for permission to
refund $600 of the charges collected and to waive $200 of the amount
assessed on the fourth shipment. However, OOCL omitted, prior to filing
its application, to publish in its tariff the rate upon which the refunds
and waiver would be based. The Presiding Officer advised OOCL by letter
and by telephone of the need to file a new tariff and refile its application
by September 30, 1985, before the expiration of the 180 day statute of
limitation of section 8(e) of the Act.! OOCL subsequently did publish

1 Section B(e) reads in pan:

The Comrmission may . . . permit 4 common carvier . . . to refund a portion of freight charges

collected from a shipper or to waive the collection of a portion of the charges from a shipper if—
% %

(2) the common carrier . . . has, prior o filing an application for authority to make a refund, Filed

a new taniff with the Commission that sets forth the rate on which the refund or waiver would

be based;
Continued
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the intended rate with an effective date of September 16, 1985, but the
letter advising the Commission of the filing and referring to the application,
although dated September 20, 1985 and postmarked October 9, 1985, was
not received by the Commission until October 15, 1985.2 The Presiding
Officer in his Initial Decision found that bath these dates are beyond
the 180-day statutory limit on all the four shipments, and, on that basis,
concluded that the application had been refiled too late. He accordingly
denied OOCL's application for lack of jurisdiction.

DISCUSSION

In its Exceptions, OOCL expreases surprise at the late receipt of the
letter at the Commission and suggests that the letter may have.been lost
in the U.S. mail. Although it acknowledges that refiling the application
on October 9, 1985 might have been out of date, OOCL . requests that
the Commission

. . . overlook the fact that the amended application was received
only a few days late for the later shipments and allow the filing
of the new tariff page dated Se ;)tember 16, 1985, to 'cure the
defect in the original application’’.

OOCL refers to instances where the Commission allowed defective applica-
tions to relate back to the date of the original filing, even when the
corrected application was filed outside .the 180-day period and yrges the
Commission to reverse the Initial Decision.

However, the instances when a technically- defective -application, later
corrected; was allowed to relate back to the date of the original filing4
involved *‘technical’’ defects related either to a failure to properly explain
the error in the tariff;5 or to ‘the rejection -by the staff of a defective
tariff, later refiled;S or to the lack of signature and. netarization.” In all
these cases, however, a new tariff had been ﬁled prior to-the filing of
the originel application.

L

(4) the application for Tefund or walver is flled with the Commission within 180 days from- the
duta of shipment.
Rule 921a)(3)(1l.|) {46 C.R.R. 502. 92(n)(3)(13i)} of the Commission’s Rules of Practice and Procedure deﬂna!
‘‘date of shipment" as meaning *‘the date of salllng of the vessel from the port at which cargo was loaded,"
2Pursuant to- Rule S0ZSUa)(3XD) of the Commidsion’s Rules of Practice and .Procedure (46 C.FR.
502.92(a)(3)(1)) the application is flled when mailed.
2 As mentloned, the first shipment moved on Aprll 5, 1985; the other thres shipments sailed on April 10,
1988,
4The cases wene declded uhder-sectlon 18(b)(3) of the Shipping Act, 1916 whose provisions are reflected
In section 8(s) of the-Shipping Act of 1984,
3 Application of Distribuilon Services Lid. for the Benefit af Target Siores, Spec. No. 1059 (FM.C. Dec.
14, 1983), adopfing 26 P.M.C.125 (1983).
S Applicarian of Southern Pacific International, Inc. for the Benefit of General Motors Overseas Corp.,
Spec. No, 879 (F.M.C. administratively fInal June 11, 1982); 21 S.R.R, B33,
7 Messrs. Da Prato—Florence v. Med-Gulf Corferance, 13 FM,C, 135 {1969},
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Therefore, the only issue in this proceeding is whether the application
was filed within the time limit prescribed in section 8(e)(4) of the Act.®
The mailing envelope of the September 20 letter is postmarked October
9, 1985. In the absence of any proof to the contrary, the U.S. Postal
Service stamp establishes the date of mailing and consequently the date
of filing of the application which in this instance is October 9, 1985.
That date is more than 180 days from April 10, 19859

Section 8(¢) of the Act allows no discretion with regard to the time
within which an application for refund or waiver must be filed.10 After
the expiration of the 18(0-day limit the Commission lacks authority to
grant the remedy provided in section 8(e) of the Act. In this instance,
in view of the late mailing of the September 20, 1985 letter, the Presiding
Officer properly denied the application for lack of jurisdiction. QOCL’S
Exceptions must consequently be denied.

THEREFORE, IT IS ORDERED, That the Exceptions of OQCL to the
Initial Decision of Administrative Law Judge Norman D. Kline served
on QOctober 31, 1985, are denied; and

IT IS FURTHER ORDERED, That the Initial Decision issued in this
proceeding is adopted by the Commission; and

FINALLY IT IS ORDERED, That this proceeding is discontinued.

By the Commission,
(S) JOHN ROBERT EWERS
Secretary

& The Presiding Officer found that OOCL's application would otherwise qualify for relief.

¢ Because of OQCL"s failure 1o file a new tariff before applying for refunds and waiver, the first filing
of the application on August 20, 1985 was a nullity. OOCL argues that the Commission should consider
the date of filing of the new tariff, September 16, 1985, as the date of refiling of the application. The statute,
however, requires the filing of a new tariff ‘*prior to the filing of the application, thal is the filing of two
separate instruments which may not by their nature be merged into one. See section 8(e)(2) of the 1984 Act.

1@ Application of U.S. Atlantic and Gulf Jamaica and Hispaniola $.5. Fr. Ass'n and Sea-Land Service, Inc.
for the Benefit of United Brands, Spec. No. 1102 (F.M.C. petition for reconsideration denied, Oct. 12, 1984),
22 S.R.R. 1266; Application of Sea-Land Service, Inc. for the Benefit of Pack and Jones, Inc., Spec. Nos,
1206, 1238 (FM.C. June 26, 1985), 23 S.R.R, 257, pariaily adoting 22 S.R.R. 1597 (Jan. 18, 1985) and
22 §.R.R. 1657 (Feb. 13, 1985).
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SPECIAL DQCKET NO, 1361

APPLICATION OF OOCL-SEAPAC SERVICES, INC. FOR THE
BENEFIT OF ASIAN FOOD INDUSTRIES (HK) LTD.

Application for permission to refund and waive portions of freight charges denied.

Applicant quoted a rate of $900 per 40-foot container on grocery items but inadvertently
allowed that rate to incremse to $1;100 in its tariff, thereby subjecting four shipments
to $800 In additional freight in the aggregate.

Applicant failed to file the new tariff setting forth the quoted rats prior to filing its application.
Such failure is a jurisdictional defect. Such defect could have been cured if applicant
had filed the new tariff and followed it with a filing of an amended application within
the 180-day perlod prescribed by law but, although filing the new tariff, applicant failed
to file an amended application on time.

Jerome A, Clark and Joseph E. Harris for applicant.

INITIAL DECISION ! OF NORMAN D. KLINE, ADMINISTRATIVE
LAW JUDGE

Adopted February 6, 1986

This application was originally filed by OOCL-Seapac Services on August
20, 1985, (See certificate of date of mailing, application, p. 2.) Applicant
carrier stated that in March 1985 it had quoted a rate for shipments of
groceries to Hong Kong to the consignee in Hong Kong, insofar as relevant
here, of $900 per 40-foot container, inclusive of terminal receiving charges.
However, OOCL erronecusly allowed its rate on the commodity to increase
to 1,100 per 40-foot container, including terminal receiving charges, effec-
tive March 20, 1985, pursuant to a general rate increase because it had
not noticed that it had quoted the rate at $900. The result of this error
was that four shipments of grocery items, which sailed from Oakland,
California, on Aprit 3 and 10, 1985, became subject to the unintended
higher rate of $1,100 which the consignee paid on three of the four ship-
ments. OOCL therefore sought permission to refund $600 for three ship-
ments ($200 per each) overpaid and waive collection of $200 on the fourth
shipment on which the consignee had paid freight under the quoted but
unfiled $900 rate.

!'This decision will become the decision of the Commission in the absence of review thersof by the Com-
misslon (Rule 227, Rules of Practice and Procedure, 46 CFR 502.227).
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The New-Tariff Filing Requirement

The application, having been filed on August 20, 1985, was filed only
139 days after the date of the earliest shipment (April 3, 1985). It did
not appear that any discrimination among shippers, carriers, or ports would
result if the application were to be granted, there being no other affected
shipments. The application therefore appeared to qualify for relief under
section 8(e} of the Shipping Act of 1984, 46 U.S.C. app. sec. 1707(e),
and the Commission’s regulation, 46 CFR 502.92(a). However, the applica-
tion was defective in one critical respect. It did not show that the new,
corrective tariff had been filed prior to the filing of the application. The
law cited (section B(e)(2) requires such a filing, stating as a condition
for the granting of the application that it may be granted if:

the common carrier or conference has, prior to filing an application
for authority to make a refund, filed a new tariff with the Commis-
sion that sets forth the rate on which the refund or waiver would
be based,

The above requirement is considered to be jurisdictional and the Commis-
sion has invariably denied applications which fail to show that the new
tariff has been timely filed. See, e.g., Louis Furth Inc. v. Sea-Land, 20
FM.C. 186 (1977); A. E. Staley Mfg. Co. v. Mamenic Line, 20 FM.C.
385 (1978); (same) 20 F.M.C. 642 (reconsideration denied); Henry I. Daty,
Inc. v. Pacific Westbound Conference, 20 FM.C. 390 (1978); Application
of Pacific Westbound Conference on Behalf of OOCL-Seapac Service for
Shintech, 21 SRR 1361, 1363-1364 (1982); Application of U.S. Atlantic/
North Europe Conference for SCM International, Ltd.,, 23 SRR 412, 414
(LD., EM.C. notice of finality, September 13, 1985).

The Commission has, of course, also held on numerous occasions that
the law authorizing relief in these cases is remedial and is to be given
a liberal interpretation in order to carry out its beneficial purposes. Applica-
tion of United States Lines (S.A.) for the Benefit of Miles Laboratories,
Inc., 23 SRR 428, 431 (1985); Application of Lykes Bros. fo Benefit Texas
Turbo Jet, Inc., 24 FM.C. 408, 411 (1981); D.F. Young, Inc. v. Cie.
Nationale Algerienne de Navigation, 21 FM.C. 730, 731 (1979); see also
Nepera Chemical, Inc. v. Federal Maritime Commission, 662 F.2d 18,
22 (D.C. Cir. 1981). In keeping with the spirit of this law, the Commission
has relaxed technical requirements whenever possible and when no jurisdic-
tional condition is involved. For example, although the law in question
provides that the carrier applicant must file a ‘‘new tariff * * * that sets
forth the rate on which the refund or waiver would be based’’ (section
8(e)(2)), the Commission has permitted carrier applicants to file new tariffs
that varied substantially from earlier quoted but unfiled rates and that
did not set forth the same rate on which refunds or waivers were based.
Also, so long as the new tariff was effective at some time before the
filing of the application, the Commission has not required that the new

28 FM.C.



214 FEDERAL MARITIME COMMISSION

tariff still be in effect at the time of the filing of the application.? Further-
more, if an application is filed timely originally but contains some technical
defect and is sent back by the Commission's Secretary for correction,
the Commission has granted such applications even if the application, after
correction, is refiled more than 180 days after date of shipment.3

Notwithstanding the above examples of applications containing technical
defects which have been allowed to be cured, the Commission has never
gone so far as to grant an application when no new tariff in any form
has been filed at all prior to the application, as the cases cited previously
illustrate. On the. contrary, the Commission has specifically stated as to
the requirement that a new tariff be filed prior to-the filing of the applicg-
tion:

This requirement cannot be waived, and as_much as the Commis-
sion might wish to grant relief in situations such as we have
here, where the consequences of subsequent errors by the carrier
fall upon the shipper, the Commission, whose jurisdiction is strictly
limited by statute, has no power to grant the relief requested.
A.E, Stley Mfg. Co. v. Mamenic Line, cited above, 20 FM.C.
at 643,

When an application is filed by a carrier which does not show that
the new tariff has been filed, it is still possible sometimes to save the
application from denial. Thus, if the application is filed within the 180-
day period after date of shipment required by law (section 8(e)(4) of
the Shipping Act of1984), the carrier-applicant can file the new tariff
and follow that filing with an amended or new application provided that
the amended or new application is filed within the 180-day period. In
other words, the jurlsdictional deficiency can be cormected if the applicant
acts-in that fashion, and in past cases applicants have corrected such defi-
ciencies by such a procedure, See, e.g., Application of the East Asiatic
Co., Ltd. for the Benefit of Black & Veatch International, 20 SRR 1608,
1610-1611 {1.D., FEM.C, notice of finality, October 16, 1981).

3See Application of Pacific Wesibound Conference for Shintech, clted above, 21 SRR- at 1364 n. 3 (new
tariff rate ingreased over quoted rate due to general rate increase or-minor technical adjustment by carler);
SD No. 1081, Application of Seawinds Limited for Pan Internatiopal et al, (LD. January 18, 1984; F.M.C,
notice of finality, Pebruary 28, 1984) (quoted rate of $900 “‘constructively’' filed in new tariff ss $820);
SD No. 1288, Application of U.S. Atlantlc Portsiltaly Conferance for Gyanenka SA (1D, January 30, 1985;
F.M.C. notice -of finality, March 8, 1985) (new tariff flied -was 5133 rate compared to intended rate of
$115.50 because of Intervening general rate increase); but cf. Application of Hapaglioyd AG for Windsor
Industries, 22 SRR 1379 (1.D.; EM.C. notlce of finallty, February 6, 1985) (application denled; new tatiff
was $235 compared to intended rate of $220%; Appilcarion of U.S, AtlanticiNorth Ewrope Conference for
SCM, cited above, 23 SRR at 414-413) (néw tarlff of $143 compared to intended rate of 5145 must actually
go Into effect a1 some time before application 1s filod.

38ee Application of Disiribution Services Lid, for the Benefit of Targe: Stores, 26 FM.C. 125 (1D., FMC.
notice of finality, December 4, 1983); Application of Southern Paclfic International, Inc. for the Benefit of
General Motors Overseas Corp., 21 SRR 833 (1D., F.M.C, notice of flnality; June {1, 1982).
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Applicant’s Failure to File an Amended Application Timely

The present case is an example of one in which the above comective
procedure was applicable. OOCL’s original application, as noted above,
was not preceded by the filing of the new tariff but the application was
filed on August 20, 1985, only 139 days after the date of the earliest
shipment (April 3, 1985). Therefore, OOCL had 41 more days (ie., until
September 30, 1985) to file the new tariff and to file an amended applica-
tion, which, by law, must follow the filing of the new tariff. Immediately
upon assignment of the case to me, I wrote applicant’s Pricing Analyst,
Mr. Clark, who had filed the application, advising him of the situation
and the need to file the new tariff and amended application by September
30. (See letter to Mr. Clark, dated August 30, 1985.) To give him more
time and to prepare him for the letter which followed, I called Mr. Clark
by telephone on the preceding day. (See letter cited at page one.) I advised
him of the statutory requirements as to the filing of the new tariff and
the 180-day period and of certain technical problems regarding OOCL’s
joining the tariff of a conference in the subject trade as they might affect
the tariff-filing problem.

When the September 30 deadline passed and I heard nothing from appli-
cant, I called applicant’s Pricing Manager, Mr. Harris (Mr. Clark not being
in the office that day) some time in early October. I was informed that
a letter constituting an amended application had been prepared and was
dated September 20, 1985 and that a new tariff had been filed by the
conference before that date.* However, there was no record that such a
letter had either been placed in the mail or received by the Commission.
1 therefore asked Mr. Harris to send a copy of the letter and a copy
of the tariff page to the Commission's Secretary. Mr. Harris sent the
letter and page on October 9, 1985, (See letter cited and envelope showing
a postage date of October 9, 1985.)

Upon receipt of the September 20 letter, I telephoned Mr. Clark and
advised him that it was necessary to furnish evidence that the letter had
been placed in the mail by September 30 because of the statutory require-
ment that applications be filed within 180 days after shipment. Mr. Clark
could not explain why a September 20 letter would not have been placed
in the mail before September 30 and indicated that he would try to deter-
mine if there was any record of its having been mailed before that date.
I followed the telephonic conversation with a confirming letter on October
22, 1985. In the letter I expressed sympathy with applicant’s predicament
in apparently failing to file the amended application on time and commended
Mr. Clark for his honest admission that he could not furnish proof that
the September 20 letter had been mailed on time. However, 1 gave Mr.

4The new taniff restoring the $900 rate for OOCL was filed by the Transpacific Westbound Rate Agree-
ment (TWRA) whose tariff OOCL joined on May 1, 1983, See TWRA Tariff FMC No. 2, Revised Page
2983, effective September 16, 1985,
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Clark additional time (untii November 1) to try to locate evidence of
timely mailing of the September 20 letter. I advised him that if he could
not furnish such evidence, I would be bound by Commission precedent
and law and would have to deny the application, However, I indicated
that applicant had the right to file exceptions and ask the Commission
to grant the application and suggested some matters that he might wish
to bring to the Commission's attention in an attempt to overcome the
late filing of the September 20 letter amending the original application.
(See letter to Mr, Clark, dated October 22, 1985.)

On October 29, Mr. Clark telephoned and advised me that he could
not furnish evidence showing that the September 20 letter had been placed
in the mail before September 30, and that he would therefore exercise
his right to file exceptions to the Initial Decision. The matter is therefore
ripe for issuance of this Initial Decision.

Discussion and Conclusions

I regret that I can find no way in which to grant the application. The
failure to file a new tariff prior to the application is a fatal jurisdictional
defect as the many cases cited above consistently hold. As mentioned
above, the defect can be cured if the applicant files the new tariff and
follows that by filing an amended application within the 180-day period.
Howaever, it is not enough to file the new tariff only, The amended applica-
tion has also to be filed before the 180-day period expires, The Commission
has held that this 180-day requirement is also jurisdictional and that *‘180
days is a precise term that is not amenable to a variety of interpretations.”
(Footnote citation omitted.) Application of U.S. Atlantic & Gulf-Jamaica
Freight Association for Chiguita, 22 SRR 1266, 1267 (1984). See also
Special Docket No. 976, Application of Lykes Bros. Steamship Co., Inc.
for the Benefit of Condor Lines (1D, Dec. 27, 1982; F.M.C. notice of
finality, January 28, 1983) in which the application was denied because
it was filed 181 days after the date of shipment, Although-the Commission
has avoided technicalities and used liberal interpretations-in order to grant
applications whenever possible, as discussed earlier, it has never held that
the 180-day requirement can be avoided. I am therefore prevented from
finding that this application qualifies for approval.’

50ne may argue that the Commission cught to overlook the fact that the amended application was filed
only a few days late for the later shipments and that the Commission ought to allow the filing of the new
tariff in September 16 to cure the defect In the original application. After all, in cases in which thers are
technlcal defécts such as an incomplete sxplanation or absence cf slgnatures in the original application, and
the applicatton, after correction, is later filed -outside the 180-day perlod, the Commission relates the later
filing back to the origlnal fillng, thus finding it to be timely, Appiication of Southern Paclfic International,
Inc, for the Benefit of General Motors Overseas Corp., 21 SRR 833 (LD., FM.C, notice of finality, June
11, 1982); Application of Distribution Services Lid. for the Benefit of Target Stores, 26 FM.C. 125 (LD.,
F.M.C. Order, 26 FM.C. 123 (1983)). The problem, however, is thet the law specifically requires that the
application be filed gfier the new tariff, not before. Therefore, relating back the late-flled amended application
to the date¢ of the original application in this case would give effect to an application filed before the new
tariff, contrary to the statute. Furthermore, the problem was not within the spplication form itself but with
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Accordingly, the application is denied. OOCL may not refund $600 in
connection with the three shipments on which OOCL charged the applicable
tariff rate of $1,100 and must take steps to recover an undercharge of
$200 on the one shipment on which OOCL charged the quoted rate of
$900. OQCL shall report to the Commission on the action it has taken
within the time period prescribed by the Commission if the Commission
adopts or otherwise permits this Initial Decision to become effective.

(S) NormaN D. KLINE
Administrative Law Judge

a requirement apart from the application. i.., the filing of the new tariff. The only way in which the applica-
tion could be granted in this case is if the filing of the new tariff (effective September 16, 1985), which
fell within the 180-day period, were to be found to be a “‘constructive” filing of an amended application
were held to relate back to the date of the new tariff. There is no precendent for such theories, however,
in any previous Commission decision a3 far as T am aware.

28 FM.C.



FEDERAL MARITIME COMMISSION

SPECIAL DOCKET NO. 1356

APPLICATION OF PHILIPPINES, MICRONESIA & ORIENT
NAVIGATION CO., FOR THE BENEFIT OF HIMMEL INDUSTRIES

Deliberate decision not to file new tariff before shipment sailed is not the type of administrative
or clerical error contemplated by section 8(¢) of the Shipping Act of 1984,

The Initial Decision of the Presiding Officer is reversed and the application to walve collection
of $15,665.58 in freight charges ls denied.

De Wayne A. Lien for Philippines, Micronesia & Orient Navigation Co.
REPORT AND ORDER

February 12, 1986

BY THE COMMISSION: (EDWARD V. HICKEY, JR., Chairman; James J,
Carey, Vice Chairman; Thomas F. Moakley, Francis J. Ivancie and
Edward J. Philbin, Commissioners)

This proceeding is before the Commission upon its determination to
review the Initia]l Decision issued by Administrative Law Judge Charles
E. Morgan (Presiding Officer). That decision granted permission to Phil-
ippines, Micronesia & Orient Navigation Co. (PM&Q), pursuant to section
B(e)(1), of the Shipping Act of 1984, 46 US.C., app. §1707(e)(1), to
waive collection from Himmel Industries, Inc., (Himmel) of a portion of
the freight charges applicable to three shipments of glycerine from Manila,
Philippines, to United States West Coast ports.

BACKGROUND

On November 15, 1984, PM&Q agreed, subject to booking, to file a
reduced rate of $1,450 per 20-foot container applicable to industrial chemi-
cals moving from Manila to U.S. Pacific Coast ports. On December 5,
1984, Himmel booked three 20-foot containers of glycerine on the
M/V CONCORD V/34 which, according to PM&O, sailed from Manila
on December 14, 1984, PM&O delayed filing the new rate until December
28, 1984, the date on which it received the confirmed or ‘‘on board
bills of lading in San Francisco. The application for waiver was filed
June 12, 1985,

The Presiding Officer held that the application was filed within 180
days from the date of shipment and that the failure to timely file the
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rate agreed upon was due to clerical inadvertence.! He accordingly granted
the application.

DISCUSSION

The exchange of telexes between PM&Q and its Manila agent shows
that PM&O agreed to the $1,450 rate; that the rate was subject to booking;
and that, on December 5, 1984, the shipper booked three containers of
glycerine on PM&QO’s M/V CONCORD V/34,

Section 8(e)(1) of the Act authorizes refunds and waivers if—

(1) there is an error in a tariff of a clerical or administrative
nature or an error due to inadvertence in failing to file a new

tariff . . . . 46 U.S.C. app. §1707(ex1).
PM&O admittedly *‘did not file the rate until its documentation depart-
ment confirmed Bills of Lading shipments . . . .”” PM&O Application at

2. In other words, filing was postponed until receipt in San Francisco
of on board" bills of lading sent from Manila.2 The delay in filing, there-
fore, appears to have resulted from a deliberate decision of PM&O to
receive confirmation that Himmel’s shipments had been placed aboard the
M/V CONCORD V/34, rather than from ‘‘clerical inadvertence,”’ as sug-
gested in the application. Under these circumstances, no intent to amend
the tariff before the vessel sailed could be attributed to PM&OQ and, con-
sequently, no error can be found in the tariff in effect at the time of
shipment which would support the grant of a waiver.3

THEREFORE, IT IS ORDERED, That the Initial Decision issued in
this proceeding is reversed;

L Section B(e) reads, in par;

The Commission may . . . permit a common carmier . . . to refund a portion of freight charges
collected from a shipper or to waive the collection of a portion of the charges from a shipper ife-
E R E RN ]
(2) the common carrier . . . has, prior 1o filing an application for authority to make a refund, filed
a new tariff with the Commission that sets forth the rate on which the refund or waiver would
be based;
wk ok k¥

{4) the application for refund or waiver is filed with the Commission within 180 days from the
date of shipment.

Rule 92¢a}(3)(iii) of the Commission's Rules of Practice and Procedure, 46 C.ER. 502.92(a)(3)iii) define
‘*date of shipments’’ ag meaning *‘the date of sailing of the vesse) from the port at which cargo was loaded.”’

2'Two bills of Iading issued in Manila, marked *‘Loaded on board December 13, 1984,’" are attached to
the application,

* As noted above, the relevant bills of lading of record are marked *'Loaded on board December 13, 1984.**
Lloyd’'s Yoyage Record also shows a sailing date of December 13, 1984. Because the application for waiver
was not fited until June 12, 1985, some doubt is raised as 10 whether the spplication was filed within 180
days from the date of shipment. However, the finding that section 8(e) of the Act does not apply to the
facts renders any further inquiry unnecessary.
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IT IS FURTHER ORDERED, That the Philippines, Microngesia & Orient
Navigation Co. application for waiver of freight charges’ from Himmel
Industries, Inc. in the amount of $15,665.58 is denied; and

IT 1S FINALLY ORDERED, That this proceeding is discontinued.

(S) JoHN ROBERT EWERS
Secretary
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DOCKET NO. 83-46
SOUTHEASTERN MARITIME COMPANY

V.

GEORGIA PORTS AUTHORITY
ORDER ADOPTING INITIAL DECISION

March 14, 1986

This proceeding was initiated by the filing of a complaint by Southeastern
Maritime Company (SEMCOQ) alleging that the Georgia Ports Authority
(GPA) terminal tariff violates section 17 of the Shipping Act, 1916 (1916
Act), 46 US.C. app. §816, to the extent it: 1) attempts to exculpate
GPA from responsibility for the negligence of its employees, and, 2) requires
that GPA be made an additional named insured on liability policies covering
stevedoring operations involving heavy lift equipment rented from GPA
when no such requirement is reflected in the terminal tariff, The Commis-
sion’s Bureau of Hearing Counsel intervened in the proceeding.

An Initial Decision (1D.) has been issued by Administrative Law Judge
Seymour Glanzer (Presiding Officer) finding that GPA has violated section
17 as alleged by SEMCO. Exceptions to the LD. have been filed by
GPA. SEMCO and Hearing Counsel have filed Replies to Exceptions.

BACKGROUND

The controversy between SEMCOQO and GPA arose out of an incident
that occurred on April 19, 1981, at the GPA-operated terminal facility,
Containerport, in Savannah, Georgia, A longshoreman employed by
SEMCO, a stevedoring firm, was injured while loading a vessel, allegedly
due to the negligent operation of a container crane by a GPA employee.
The longshoreman filed suit in the state court against GPA and others.
GPA filed a third party complaint against SEMCQ for indemnification
on the basis of the GPA tariff provision containing hold-harmless and
indemnification clauses. The action was subsequently stayed by the court
to allow the Federal Maritime Commission (FMC or Commission) to deter-
mine the validity of the GPA tariff provision. The longshoreman’s claim
was seftled during the pendency of this proceeding but the GPA third
party claim is still pending in state court.
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INITIAL. DECISION

The Initial Decision, issued subsequent to a hearing on the merits of
the complaint, found essentially as follows with respect to the lawfulness
of the tariff item and practices at issue.

Section IV of GPA’s Equipment Rental Tariff No. 1-H! violates section
17 of the 1916 Act,2 because it purports to exculpate GPA for its own
negligence and to hold stevedores responsible for damages due to crane
operations regardless of fault. Similarly, the practice of GPA in requiring
stevedores using its facilities to obtain liability insurance and include GPA
as a named insured is an unreasonable practice under section 17 because
it is a requirement not set forth in the GPA tariff, and constitutes an
extension of the exculpatory clauses of the tariff,

GPA's argument that the tariff provisions at issue are lawful because
they are the result of arms-length bargaining is rejected. There is not
sufficient equality of bargaining power between GPA and stevedores at
the GPA facilities to render the minimal concessions,® granted by GPA
in past negotiations over the tariff provision, a quid pro quo for the onercus
burden that provision-imposes on stevedores. This is just the kind of result
frowned upon in Supreme Court and Commission cases where a public
utility or equivalent uses its superior bargaining power to impose harsh
terms and conditions on stevedores who are in need of a port’s services,
LD. at 33.

1GPA Equipment Rental Tariff No. i-H, 2nd rev, p. 6, Sectlon 1V, Lessee Responsibility, provides:

When cranes, holsts, conveyor, lift trucks, tractors, and other equipment, including rigging supplied by
Legsor, which are used in the moving or liting of cargoes (hereinafier called ''Leased Equipment’”) are
rented or leased to others, it is expressly understood that such Leased Equipment will be operated under the
direction and control of the Lessee, and the Lesses shall be respongible for the operation thereof and assume
all risks for injuries or damages which may arise from or grow out of the use or operation of said Leased
Equipment.

Legsee, by acceptance of such Leased Equipment, agrees to fully protect, indemnify, reimburse, and save
harmless the Georgia Ports Authority and its employees against any and all loss or damage caused to or
caused by said Leased Equipment, including any personal injury or death or property damage caused thereby,
even though caused, occasioned, or contributed to by the negligence, sole or concurrent, of the Georgia Ports
Authorlty or its employees; and should said Leased Equipment be dameged or destroyed while so leased
{except when caused by natural perlls such as windstorm, flood, fire, or carthquake, or by structural failure
not resulting from operation of seld equlpment beyond its rated capacity), Lessee shall pay for all necessary
repaim to or replacement of said equipment but shall not be responsible for damages resultlng from loss of
use,

It is incumbent upon the Lessee to make a thorough inspection and to satisfy himself as to the physical
condition and capacity of the Leased Equipment, as well as the competency of the operptor (including any
operator supplied by Lessor with sald equipment), there being no representations or warrantles with reference
to such matters.

2The Presiding Officer noted thar section 10(dX1) of the Shipping Act of 1984, 46 U.S.C. epp.
§ 1709(d)(1), is essentially a recodification of section 17 of the 1916 Act. LD. at 2, n.2,

3As found by the Presiding Officer, “‘those concessions involve () a provislon thar the stevedore would
not be liable for any down-time (loss of use) damages, {2) deletion of language which might be construed
to make the stevedore liable for LHWCA bensfits for the crane operator, (3) relieving the stevedore from
liability for crane damage caused by 'force majoure’ events, (4) relisving the stevedore from lability for dam-
age to the cranc caused by structural failure,”” LD, at 17, The Preelding Officer also found ‘‘that none of
these concessions would have been necessary absent the basic transfer of liability for negligence and the com-
panion hold harmless and indemnification clauses." Id.
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Crane operators are not borrowed servants of the stevedores because
the stevedores, in practice, have little control over the operators in spite
of the tariff provision language which imputes control of the crane to
lessees. The stevedore has to accept the operator offered by GPA, and
GPA retains total operational control over the cranes during the entire
rental period because GPA, alone, decides who may operate the crane
and the conditions which may give rise to operator removal and discipline.
L.D. at 38.

Finally, the imposition by GPA of a requirement of insurance coverage
by stevedores is a precondition of crane rentals and is required to be
included in GPA’s tariff. Moreover, the requirement is an extension of
the exculpatory clauses in the tariff and is also an unreasonable practice.
1.D. at 40,

GPA must cease and desist from the Shipping Act violations within
30 days of the date of a final decision in this proceeding. I.D. at 4l.

POSITIONS OF THE PARTIES

GPA, in its Exceptions, argues that a borrowed servant relationship be-
tween the crane operator and SEMCO was created by virtue of the tariff
and the underlying agreement with the stevedores utilizing GPA facilities.?
This agreement is said to have been arrived at after arms-length bargaining
with the stevedores who obtained sufficient concessions to justify the impo-
sition of the hold-harmless and indemnification provisions. It is alleged
that this quid pro quo, in connection with the actual practices of stevedore
control of crane operations, lawfully creates a borrowed servant relationship.
GPA therefore submits that the tariff is not exculpatory.

SEMCO supports the findings of the ID. and urges their adoption.
SEMCO maintains that stevedores do not, in fact, have effective control
over crane operators at GPA facilities and that this variance between actual
practice and the tariff is per se unreasonable under section 17. State law,
which allows purely contractual imposition of “‘borrowed servant”’ liability,
allegedly does not determine Shipping Act questions. SEMCO submits that
the Presiding Officer correctly found that the negotiation sessions between
GPA and stevedores did not result in sufficient consideration to stevedores
to justify the imposition of the exculpatory tariff provision. The stevedores
allegedly had no bargaining power and no choice but to accept this condition
of GPA,; there was no real guid pro quo.

Hearing Counsel also supports the findings of the LD. and urges their
adoption. It is argued that the facts surrounding crane rental practices at
Containerport do not support GPA’s assertion that a borrowed servant rela-
tionship was created. The tariff provisions that attempt to exculpate GPA

4A series of meetings was held in 1977 between GPA officials and regular port facility users, including
SEMCQ, to *‘renegotiate’’ the terms of the crene lessee responsibility clauses in GPA's tariff. See, LD. at
13-19. No formal contract document resulted from those meetings.
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from liability for its own negligence on this basis are therefore allegedly
unreasonable and unlawful.

DISCUSSION

GPA’s Exceptions to the Initial Decision are essentially rearguments of
contentions already presented to the Presiding Officer and properly disposed
of by him. The Initial Decision is supportable both in fact and in law.
It will therefore be adopted by the Commission.

The LD. accurately reflects Commission precedent and correctly concludes
that GPA's exculpatory clauses violate section 17 of the 1916 Act. Although
Commission case law generally holds that such exculpatory clauses, i.e.,
those which purport to relieve a terminal operator for liability for its own
negligence, are per se against public policy and therefore unreasonable,’
the Presiding Officer here carefully evaluated all of the facts of record
in reaching his determination. It is apparent here that crane operators at
GPA facilities are, under no circumstances, under the effective control
of stevedores.® Accordingly, a tariff provision, which states that they are
and transfers liability on this basis, is violative of section 17.7

The weight of authority in this area of law also indicates that private
negotiations between a port authority and stevedores cannot validate a tariff
provision that transfers liability for crane operations on the basis of a
“borrowed servant’’ fiction that does not reflect the actual practices at
the terminal.® If agreements by stevedores to assume liability for crane
operations are reflected in a tariff they must be bona fide and supported
by sufficient consideration. A contract of adhesion cannot be cited to sustain
the reasonableness of an exculpatory ‘‘borrowed servant’ tariff provision.?
Ample evidence supports the Presiding Officer's findings that the ‘‘negotia-
tions'’ between GPA and SEMCO did not result in sufficient consideration
flowing to the stevedores to support the challenged tariff provision.!©

Finally, the Presiding Officer was also correct in finding that the
untariffed insurance requirement imposed by GPA also violates section
17.11 Indeed, GPA did not even take exception to this finding.

3 West Gulf Maritime Assaciafion v. The Clty of Galveston, 22 BM.C, 101, 103—4 (1979), recon. denied,
22 F.M.C. 401 (1980}, While the Commission’s decision in /. Charles Lucid! dibla Lucidl Packing Co, v,
Stockton Port District, 22 FM.C. 19 (1979), recognizes the possibility that, under certain circumstances, con-
cessions by a port authority may justify exculpatory provisions in a port tariff, the facts of this case do not
support its application here.

¢ See, LD, at 19-25,

7 Stevens Shipping and Terminal Company v. South Carolina Siate Poris Authority, 23 S.RR. 684, 688
(1985).

8In West Gulf Maritime Assoclation v. Port of Houston Authority, 22 FMC. 420, 422 n. 11 (1980), the
Commission permitted such a transfer of liability on the bases that substantial benefits flowed (o users of
port cranes and that crane users had effective control over crane operations.

® See, Bisso v, Inland Waterways Corp., 349 US. 85 (1955); compare, West Gulf Maritime Association
v. Part of Houston Authority, 22 FM.C, at 103,

19 See, LD at-13-19.

1! West Gulf Marinime Assaciation v. The City of Galveston, supra, 22 F.M.C. at 105,
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THEREFORE, IT IS ORDERED, That the Exceptions to the Initial Deci-
sion filed by Respondent, Georgia Ports Authority, are denied, and;

FURTHER, IT IS ORDERED, That the Initial Decision issued in this
proceeding is adopted, and made a part hereof, and,

FINALLY, IT IS ORDERED, That this proceeding is discontinued.

By the Commission.
(S) JouN ROBERT EWERS
Secretary
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DOCKET NO. 83-46
SOUTHEASTERN MARITIME COMPANY

V.

GEORGIA PORTS AUTHORITY

The Port’s practices under tariff provisions which purport to make Port employed crane
operators the borrowed servants of stevedores and which seek to exculpate the port
from liability for the negligence of those employses are unjust and unreasonable and
in violation of section 17 of the Shipping Act, 1916,

Failure of the Port to include the named insured requirement in its tariff is a violation
of section 17 of the Shipping Act, 1916. Also, the practice of requiring the stevedore
to name the Port as an edditional insured in liability policies is, on the facts presented,
a violation of sectlon 17,

John P. Meade, Lawrence G. Rosenthql, and Edwin D, Robb, Jr,, for Southeastermn
Maeritime Company, complainant, George H. Chummily for

George H. Chamlee for Georgia Ports Authority, respondent,

John Robert Ewers and Stuart James, as Hearlng Counsel.

INITIAL DECISION! OF SEYMOUR GLANZER, ADMINISTRATIVE
LAW JUDGE

On September 23, 1983, Scutheastern Maritime Company (SEMCO), the
complainant, filed a complaint pursuant to section 22 of the Shipping Act,
1916, 46 U.S.C. 821,2 alleging viclations of section 17 of the Shipping
Act, 1916, 46 U.S.C. 816,3 by Georgia Ports Authority (GPA), the respond-
ent. The complainant requested that specified tariff matter published by
GPA and particular practices engaged in by the respondent be found unlaw-
ful and that GPA be ordered to cease and desist from seeking to enforce
those tariff provisions and from those practices. Reparation was not re-
quested. GPA denied that either the tariff provisions or practices are unlaw-
ful.

THE PARTIES

SEMCO is a Georgia corporation and a subsidiary of Peeples Industries,
Inc. Among other things, SECO is a stevedore, conducting operations in
Savannah, Georgia, Charleston, South Carolina, and Jacksonville and Miami,

! This decision will become the decislon of the Commission in the absetice of review thereof by the Com-
mission {Rule 227, Rules of Practice and Procedure, 46 CFR 502.227).

2The pertinent provisions of section 22 of the 1916 Act have been retained, vintually intact, by provisions
of sections 11 (a) and (b} of the Shipping Act, 1984, 46 11.8.C. app. 1710 (a) and (b).

3The pertinent provisions of section 17 of the 1916 Act appear in nearly identical form and substance
in the provisions of section 10{d){1} of the Shipping Act, 1984, 45 U.S.C. app. 1709(d)X(1).
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Florida. Peeples also controls East Coast Terminal Company (East Coast),
a terminal operator with dock and warehouse facilities in Savannah.

GPA is a public corporation and instrumentality of the state of Georgia
whose powers and authority are derived from the statute known as the
“‘Georgia Ports Authority Act.’’# By that law it is empowered to develop
and improve the harbors or seaports of Georgia for the handling of foreign,
interstate and intrastate commerce and to foster and stimulate the shipment
of freight through Georgia’s ports.> In the exercise of those powers GPA
is authorized to acquire and hold real and personal property and to do
all those things necessary to carry out those powersS GPA is empowered
to fix fees and charges for the use of its services and facilities.?” GPA
operates deep water terminal facilities at Savannah and Brunswick, Georgia.
At the Savannah facility, GPA operates a container terminal called ‘‘Con-
tainer port,”” which is equipped with six container cranes. The executive
director of GPA acts as its general manager with the power usually attendant
upon that position. The executive director is appointed by the members
of GPA who, in turn, are appointed by the Govemnor.?

Hearing Counsel is an intervener in the proceeding.

There were 11 days of hearing. The record consists of about 1700 pages
of transcript and 61 exhibits, Opening and answering briefs were submitted
by all parties.

THE IMMEDIATE BACKGROUND

On April 19, 1981, Johnny Lee Hines, a longshoreman employed by
SEMCO, was injured while the M/V ZIM TOKYO was being loaded by
SEMCO at GPA’s Containerport. On August 11, 1981, Hines filed a com-
plaint against GPA and others in the Superior Court of Chatham County,
Georgia,? alleging that he was struck by a container causing him to fall
from a stack of containers to the dock below. He alleged that his injuries
were caused by the negligence of the container crane operator, an employee
of GPA. Invoking the Lessee Responsibility provisions of Section IV of
its tariff, GPA filed a third-party complaint against SEMCO for indemnifica-
tion. On June 14, 1983, the Superior Court action was stayed so that
the Federal Maritime Commission could “‘rule on the validity of the [GPA’s]
hold harmless clause contained in its Terminal Tariff.”” Prior to issuing
the stay, on July 1, 1983, the Superior Court, in an interim ruling, deter-
mined that the container crane operator ‘‘is not a borrowed servant and
he is the employee of [GPA).»"10

40fMicial Code of Georgia Annotated (0.C.G.A.} Vol. 40, Ch, 2, sec, 52-2-1 et seq.
51d., sec. 52-2-9 (16) and (18).

61d., sec. 52-2-9 (2), (3) and (10).

71d., sec. 5-2-31.

81d, sec, 3-2-5.

? Civil Action Nos. 17092-G, Johnny Lee Hines v. The Atlantic Towing Company, et al.
wEx, 60,
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(Hines' cause of action, including his wife's separate claim for loss
of consortium, against GPA and Zim Lines, owner and operator of the
ZIM TOKYO, was settled while this proceeding was being heard. Under
that settlement: GPA paid Hines $320,000, directly, and paid Midland Insur-
ance Company, SEMCO's Longshoreman’s and Harbor Workers’ Corpora-
tion Act (LHWCA) insurance carrier, $89,334.97 in satisfaction of Midland’s
subrogated lien for LHWCA benefits theretofore paid to Hines; Zim Lines
paid Hines an additional $80,000. The settlement leaves standing GPA’s
third-party complaint against SEMCOQ. In memoranda requested by me- and
addressed to the specific issues whether the settlement has any effect upon
the issues in this proceeding and whether the settlement is violative of
GPA'’s tariff, all parties agree that the settlement does not affect this pro-
ceeding and that it does not contravene GPA's tariff. The cases cited
in the memoranda-support those conclusions, Accordingly, the fact of that
setflement will not be addressed further herein.)

THE BROADER BACKGROUND

Since its inception in 1945, GPA has leased cranes with operators and
since 1963 GPA has had a tariff provisional!! under which stevedores
were made responsible for supervision and control and for liability for
the negligent acts of personnel furnished by GPA to operate equipment
supplied by GPA.12

Effective May 31, 1973, GPA’s rental tariff contained a provision which
provided, in part, that the charge therefor ‘‘includes the crane operator(s)
who shall be under the sole supervision of the party renting the crane’’
and further that ‘‘the Terminal assumes no responsibility for claims, losses,
costs or expenses by reason of property damage, personal injury or death,
which may result from use of its cranes, except that caused by structural
failure,'’13

On September 20, 1976, in an unpublished opinicn in Bacon v. The
Georgia Ports Authority, CV A475-297, the United States District Court
for the Southern District of Georgia, declared that the cited provision was
insufficient to constitute an indemnity agreement under Georgia Law and
indicated it would be inclined to dismiss a third-party complaint filed
by GPA against a stevedore in a case involving an allegation of negligence
on the part of a crane operator.!4 The court reasoned: 13

The tariff clause involved here is exculpatory rather than
indemnificatory. Parties to indemnity agreements must say what
they mean; courts will not say it for them. The tariff does not

11Ty, 10,

12 Among other things, container cranes, gantry cranes and transtainers (vehicles which position containers)
are furnished by GPA with an operator. The complaint and evidence focus only on the cranes.

13GPA's Terminal Tariff, Sec. X, I-F, liem 1480A,

14The dlstrict court judge withheld decision on the motion until an evidentiary hearing was concluded.
15 Bacon v. The Georgia Ports Authoriiy, slip opinion, p. 7.
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contain a word about holding harmless or indemnifying the Ter-
minal. To agree to hold one free from any claim or liability
1s only a waiver of the right to sue the other party for negligence
in the performance of the contract. See Rome Builders Supply,
Inc. v. Rome Kraft Company, 104 Ga. App. 488, 489,

Exculpatory language in an equipment rental agreement which
only says that lessor “‘assumes no responsibility for claims’’ etc.
resulting from its operation should not be expanded by interpreta-
tion into a hold harmless agreement where indemnity is sought
from lessee for loss arising from the claim against lessor by
a third person injured through its negligence.

To overcome the Bacon opinion, GPA revised its tariff by publishing
a new Lessee Responsibility clause effective December 15, 1976.16 An
indemnification and hold harmless provision entitled ‘‘Section IV, Lessee
Responsibility,”” was incorporated at p. 6 of GPA’s Equipment Rental Tariff
No. 1-H, as follows:

When cranes, hoists, conveyors, lift trucks, tractors and other
equipment used in the moving or lifting of cargoes (hereinafter
called ‘“leased Equipment’’) are rented or leased to others, it
is expressly understood that such Leased Equipment will be oper-
ated under the direction and contro] of the Lessee, and the Lessee
shall be responsible for the operation thereof and assume ali risks
for injuries or damages which may arise from or grow out of
the use or operation of said Leased Equipment.

Lessee, by acceptance of such Leased Equipment, agrees to
fully protect, indemnify, reimburse, and save harmless the Georgia
Ports Authority and its employees against any and all loss or
damage caused to or caused by said Leased Equipment, including
any personal injury or death caused thereby, even though caused,
occasioned, or contributed to by the negligence, sole or concurrent,
of the Georgia Ports Authority or its employees; and should said
Leased Equipment be damaged or destroyed while so leased, Les-
see shalli pay for all necessary repairs or replacement, and, if
damaged, shall pay rental for such damaged Leased Equipment
until same is returned to the Georgia Ports Authority in the same
condition as received.

It is hereby understood and agreed that in the event lessee
rents Leased Equipment which is operated by an employee of
the Georgia Ports Authority, such operator shall be under the

16 The tariff provision ruled upon in Bacon had been revised even before the court ruled in that case. Effec-
tive October 1, 1975, the equipment leasing provision read:
2. Lessee assumes all responsibility for damages to equipment leased.
3. The operator or operators shall be under the sole supervision of the party renting the equipment.
The facility assumes no liability for personal injury, death, or property damage except that resulting
from structural failure of equipment, nor shall the facility be liable for consequential damages suf-
fered by lessee or stevedore as a result of mechanical failure of any of the equipment leased herein,
and lessee or stevedore, by leasing said equipment, does hereby waive and relinquish any claim
for consequential damages against the facility as a result of mechanical failure.
Ex. 8, GPA Equipment Rental Tariff, Fourth Rev. P. 5, sec. II, Rules and Regulations.
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direction of the Lessee and the operator shall be considered as
the agent or servant of the Lessee and Lessee shall be responsible
for the acts of such operator during the time of rental or lease.
It is incumbent upon the Lessee to make a thorough inspection
and to satisfy himself as to the physical condition and capacity
of the unit, as well as the competency of the operator, there
being no representations or warranties with reference to sych mat-
ters.

Section IV was issued by GPA and it became effective without any
prior consultation with the stevedoring contractors who operated in Savan-
nah.

Members of the Savannah Maritime Association (SMA), a trade organiza-
tion of steamship agents and stevedores doing business in Savannah, ques-
tioned the validity of the 1976 tariff revision and after ensuing discussions
between the stevedores and GPA !7 the tariff evolved into its present form,
effective November 1, 1977. The Lessee Responsibility section currently
provides: 18

When cranes, hoists, conveyors, lift trucks, tractors, and other
equipment, including rigging supplied by Lessor,- which are used
in the moving or lifting of cargoes (hereinafter called ‘‘Leased
Equipment’’) are rented or leased to others, it is expressly under-
stood that such Leased Equipment will be operated under the
direction and control of the Lessee, and the Lessee shall be respon-
sible for the operation thereof and assume all risks for injuries
or damages which may arise from or grow out of the use or
operation of said Leased Equipment.

Lessee, by acceptance of such Leased Equipment, agrees to
fully protect, indemnify, reimburse, and save harmless the Georgia
Ports Authority and its employees against any and all loss or
damage caused to or caused by said Leased Equipment, including
any personal injury or death or property damage caused thereby,
even though caused, occasioned, or contributed to by the neg-
ligence, sole or concurrent, of the Georgia Ports Authority or
its employees; and should said Leased Equipment be damaged
or destroyed while so leased (except when caused by natural

rils such as windstorm, flood, fire, or earthquake, or by structural
ailure not resulting from operation of said equipment beyond
its rated capacity), Lessee shall pay for all necessary repairs to
or replacement of said equipment but shall not be responsible
for damages resulting from loss of use.

It is incumbent upon the Lessee to make a thorough inspection
and to satisfy himself as to the physical condition and capacity
of the Leased Equipment, as well as the competency of the oper-

17 Thers is disagreement whether the discusslons Involved the members of SMA In thelr individual capac-
ities or qua SMA. GPA prefers the view thet it wes dealing with tho organization. SEMCO insists that each
stevedore spoke for itself. These events will be treated in greater detail, infra.

18GPA Equipment Rental Tariff No, 1=H, 2nd rev. p. 6, Section IV, Lessee Responsibility.
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ator (including any operator supplied by Lessor with said equip-
ment), there being no representations or warranties with reference
to such matters,

THE STATUTE
As pertinent, section 17 of the Shipping Act, 1916, provides:

Every . . . other person subject to this act[*] shall establish,
observe, and enforce just and reasonable reguiations and practices
relating to or connected with the receiving, handling, storing, or
delivering of property. Whenever the [Commission] finds that any
such regulation or practice is unjust or unreasonable it may deter-
mine, prescribe, and order enforced a just and reasonable regula-
tion or practice.

* A person, including a government instrumentality which oper-
ates terminal facilities is an ‘‘other person subject to this act.”’
West Gulf Maritime Association v. Port of Houston Authority,
21 FMC 244, 259 (1978), aff’d without opinion sub nom., West
Gulf Maritime Ass’'n v. FM.C., 610 F2d 1001 (D.C. Cir. 1979),
cert, den’d, 449 U.S. 822 (1980) (WGMA 1). GPA, in its answer
to the complaint admits that it is a terminal operator and that
it is subject to the provisions of the Shipping Act, 1916, 46
U.S.C. 801 et seq. and the jurisdiction of the Commission.

POSITIONS OF THE PARTIES

SEMCO contends that GPA established, observes and enforces unjust
and unreasonable regulations and practices relating to or connected with
the receiving, handling, storing and delivery of property in violation of
section 17 of the Shipping Act, 1916, by means of the Lessee Responsibility
clauses of GPA’s Tariff because those clauses exculpate GPA from responsi-
bility for the negligence of GPA’s employees and by means of a require-
ment, dehors the Tariff, that GPA be made an additional named assured
on liability policies covering stevedoring operations involving heavy lift
equipment (cranes) rented from GPA.

GPA contends that its Tariff is not exculpatory because, as implemented,
the Lessee Responsibility Clauses’ ‘‘hold harmless™ provisions apply only
to GPA crane operators while working as loaned servants under the direction
and control of the stevedore. GPA also urges that the Lessee Responsibility
clauses are not unjust in that they are the product of arms length bargaining
and agreement with SMA and SEMCO. With respect to the additional
named assured requirement, SEMCO alleged it was necessitated by the
refusals, by SEMCO and another stevedore, to defend GPA under the
Lessee Responsibility clauses in suits brought by longshoremen. Further,
GPA asserts that the requirement was never made a condition precedent
for renting a crane.

Hearing Counsel contends that GPA’s practices do not create a borrowed
servant situation, that the Lessee Responsibility clauses are exculpatory
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and that GPA's actual practices are unjust and unreasonable in violation
of section 17.

FACTS 12

I. GENERAL

1. GPA is a public terminal operator. At Savannah, Georgia, GPA owns
and operates the only dock facilities on the Georgia coast which are
equipped with container handling cranes and modern container storage facili-
ties. These container facilities are called ‘‘Containerport.’” The nearest com-
parable facilities to Containerport are located at Charleston, South Carolina,
and Jacksonville, Florida,

2. Except for a requirement that GPA be named as an additional assured
on lessee’s liability policies, the terms and conditions under which GPA
rents cranes to stevedores are established in tariffs published by GPA.
There are no separate written rental agreements or leases. As noted, the
Lessee Responsibility Section of GPA Equipment Rental Tariff No. 1-
H sets forth certain terms and conditions applicable to the rental of gantry
cranes and other cargo handling equipment, but not container cranes. The
slack is picked up by GPA’s Terminal Tariff 1-F, FMC-T8 and its “‘Con-
tainer Rules and Charges.”” Item 1480 of the Container Rules, ‘‘Charge
For Rental of Container Handling Cranes,”” sets the rates for container
and gantry cranes and other specialized contajner handling equipment, but
also incorporates by reference the cited Lessece Responsibility Section of
the Equipment Rental Tariff. In addition, Item 1480 explicitly provides:

The charges shown above include Operator(s) who shall be under
the sole supervision of the party renting the equipment. [20]

3. The December 15, 1976, revision of the Lessee Responsibility Section
was a quick response to the Bacon decision. GPA characterizes this revision
as an attempt to eliminate exculpatory language and to replace it with
a hold harmless and indemnity clause. This revision also included a more
explicit borrowed servant clause than the tariff provision construed by the
court in the Bacon case.

4. The 1976 revision also made the lessee responsible for structural
failure for the first time and, also, for the first time, made lessees responsible
for downtime and loss of use. It also imposed upon the lessee an obligation

19N.b. The use of this heading is not interided to be restrictive. Some findings of fact appear under other
headings and may not be mentioned here, while others, for editorlal reasons or for purposes of clarity or
convenience, may be repeated here, Also, for conveniencs, the findings of fact will generally conform to
the sequence of proposed findings submitted by GPA.

*The words after ‘‘Gperator(s)’" are deemed redundant Inasmuch as the Lessee Responsibility Section is
incorporated in the Container Rules. Indeed, by proposing a finding that ‘‘[Section IV] govemns the equipment
lessees responsibility to GPA for casualties involving the leased cranes which occur during the leasing term,™
GPA concedes the surplusage.
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to hold GPA harmless for the negligence, sole or concurrent, of GPA’s
employees.

II. QUID PRO QUO

5. The question of the validity of the 1976 revision was submitted
to SMA's attorneys, whose research revealed that the held harmless features
of the Tariff might be invalid. The attorneys reasoned that the situation
involving the publication of the hold harmless clause was analogous to
one found by the United States Court of Appeals for the 9th Circuit
to be an example of imposition of a condition of duress by one who
has superior bargaining power. The advisability of instituting an action
for a declaratory judgment seeking removal of the hold harmiess clause
as opposed to awaiting a suit for damages to test the validity was considered
but no course of action seems to have been decided upon at that time—
tate May, 1977.21

6. Thereafter, about July 1, 1977, there was a meeting between GPA
officials and attorneys, on the one hand, and on the other, attorneys whose
clients included SMA and a stevedore member of SMA, Strachan Shipping
Company. Whether or not the attorneys formally represented SMA at that
meeting is not clear, but, it is clear that this meeting led to a subsequent
one on July 8, 1977.

7. The July 8, 1977, meeting was attended by the same GPA officials
and attorneys who attended the July 1st. meeting.?? Also present were
two SEMCO executives, executives of other SMA members and the two
attorneys described in No. 6, above.

8. The witnesses who attended the July 8th meeting and who testified
differ in their recollection of the details. No minutes were kept during
the meeting, but there exist two documents contemporaneous to that event.
One is a set of handwritten notes kept by a GPA attorney. The other
is a letter, dated July 11, 1977, from a Strachan executive to a superior
confirming earlier oral advice about the discussions during the meeting.
Basing its position on these documents, GPA seeks a finding that the
meeting was an SMA and GPA meeting. It is clear that GPA so regarded
the meeting at that time. It is equally clear that all the people on the
other side of the table were influential members of SMA and that one
of those people was the incumbent president. Nevertheless, SEMCO urges
that there has been no showing that SMA was represented at that meeting
by a formal group or committee holding delegated authority to bind the
membership.

9, Placing its reliance on the two documents referred to in No. 8, supra,
GPA posits that:

21Ex, 17.
22 The GPA officials included the executive director and two senior staff members,
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(a) GPA’s goal?® in the negotiations was obtaining SMA's approval
or acceptance of the tariff clauses which ‘‘sought to transfer responsibility
for the crane operator’s negligence to the equipment lessee,” and that
SMA was prepared to accept those clauses provided they achieved certain
concessions from GPA on other features of the tariff.

(b) SMA's primary goal in the negotiations was avoiding lessee responsi-
bility for having to pay charges for a crane while it was inoperable following
an accident during the rental term. A second goal was to avoid the potential
for liability to the GPA crane operator for benefits under the LHWCA
which might result from a determination that the crane operator would
be considered the agent or servant of the stevedore during the lease term.
A third goal was to avoid responsibility to- GPA for physical damage
to the crane by having GPA insure against such damage however caused.

(¢) To satisfy their concerns and allow SMA ta achieve their goals,
GPA agreed to amend the Lessee Responsibility Section to state that the
lessee ‘‘shall not be responsible for damages resulting from loss of use’
(first goal). GPA satisfied SMA’s second goal by deleting the following
portion of the 1976 Lessee Responsibility Section:

It is hereby understood and agreed that in the event lessee rents
Leased Equipment which is operated by an employee of the
[GPA], such operator shall be under the direction of:the Lessee
and the operator shall be considered as the agent or servant of
the Lessee and Lessee shall be responsible for the acts:of such
operator during the time of rental or lease.

SMA's third goal was obtained by a compromise whereby GPA agreed
to amend the tariff to relieve stevedores from the responsibility for damage
to the crane caused by ‘‘force majeure.”’ Also, as a result of the meeting,
GPA amended the tariff to provide that the lessee would not be responsible
for damage to the crane or its rigging resulting from structural failure
not due to overloading. '

10, After the July 8th meeting GPA redrafted the Lessee Responsibility
Section. On September 2, 1977, the revised Section was presented to SMA
at a meeting. The minutes of the meeting show that after ‘the Strachan
representative explained the revision to the members, a motion to accept
the revision, with changes, was passed. SEMCO representatives were
present. Thereafter, the current version of Section IV went into effect
without further discussion or objection by SMA or any of its members.

11. GPA proposes that the various meetings held during the summer
of 1977 be treated as negotiations between GPA and SMA and its members
and that the final version of Section IV be treated as a bargain made
by the participants. Indeed, GPA urges that material in the Strachan’s
representative’s file shows that *‘the acceptance of third party liability result-

BGPA also relies on a letter written by an SMA artorney to SMA's president reporting on the July Ist
meeting to support its position on this point. -
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ing from crane operator negligence was used as a bargaining chip by
the SMA negotiators to achieve their own goals . . ., and that the revised
Section IV was an acceptable compromise from SMA's standpoint.’’

12. It is not necessary to decide whether the meetings during the summer
of 1977 were meetings of GPA and SMA, qua SMA, although the evidence
shows that GPA had every reason to believe that it was talking to the
leading members of SMA, individually, and to SMA as the representative
of the stevedoring community of Savannah, if not, de jure, certainly de
facto. The critical fact is not whether there was a formal SMA delegation
attending the discussions. The overriding issue is whether there was bar-
gaining back and forth among equals or whether one party to the negotia-
tions, GPA, had the power to drive a hard bargain and exercised that
power.

13. GPA’s underlying purpose in seeking to transfer liability for operator
negligence and to be held harmless and indemnified by the stevedores
was its determination to avoid the expense and uncertainty of continued
litigation over fixing legal liability for accidents occurring while the crane
was under lease.?? It was made clear to all those persons who, figuratively,
sat across the table from GPA that these features of the Lessee Responsi-
bility Section of the Tariff were non-negotiable.?4 They knew, in advance
of the discussions, that GPA had the ‘‘only game in town’’2% and that
GPA wouid not yield on the transfer of liability and hold harmless issue.

14. The fact that GPA would countenance no departure from those two
features of Section IV-—transfer of liability for the negligence of the GPA
employed crane operator and the stevedores agreement to hold harmless
and indemnify GPA for all loss or damage caused by the crane operator’s
negligence—gives perspective to the concessions made by GPA during
the negotiations. As found,2¢ those concessions involve (1) a provision
that the stevedore would not be liable for any down time (loss of use)
damages, (2) deletion of language which might be construed to make the
stevedore liable for LHWCA benefits for the crane operator, (3) relieving
the stevedore from liability for crane damage caused by *‘force majeure’’
events, (4) relieving the stevedore from liability for damage to the crane
caused by structural failure. It is evident, however, that none of those
concessions would have been necessary 27 absent the basic transfer of liabil-
ity for negligence and the companion hold harmless and indemnification
clauses. Simply put, the concessions merely ameliorated some of the poten-
tial additional burdens placed upon the stevedore by virtue of the transfer
of liability for crane operator negligence. There is no credible evidence

3 See, e.g., Tr. 11-100,

248ee, e.g., Ex. 54K, p. 3.

BEx. 17

26 No. 9(c), supra.

7Tt would be idle to speculate whether, under Georgin law, a lessee could be made liable for damage
caused by ‘‘force majeure’’ or structural defects. N.b., prior to the Bacon opinion, GPA’s Tariff did not trans-
fer lability for structural failure,
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that the stevedores traded away the transfer of negligence and hold harmless
and indemnification features of Section IV for the concessions made. The
evidence does show that they took away whatever scraps?® they could.
It was ‘“the best we are able to get, our bargaining position .considered,”’
the Strachan representative said to the President of SMA in his letter
of October 7, 1977,29

It is also manifest that SEMCO and other stevedores, including the
firm that employed the then president of SMA, went away from the meeting
dissatisfied and determined to legally challenge the transfer of liability
for negligence and hold harmless clauses when this need arose. Silently
reserving their legal rights in these circumstances does not (despite GPA's
suggestion that it does) constitute an unconscionable act, an ambush, or
business ethics of the lowest order on the part of SEMCO.,

I find, therefore, that the concessions do not represent a consideration
given by GPA and accepted by the SMA (qua SMA or by its members,
individually) for the clauses of Section IV which transfer liability for oper-
ator negligence and require crane users to hold harmless and indemnify
GPA for damages caused by the crane operators negligence.

III. BORROWED SERVANT

15. A proposed finding submitted by GPA (No. 8) concerning an East
coast Tariff provision is rejected as immaterial and irrelevant,30

16, The equipment rental practices of other east coast ports extending
from Hampton Roads, Virginia, to Miami, Florida, vary, Some lease with
operators, others do not, The nearest of those ports are Charleston and
Jacksonville. At Charleston, operators are furnished with the cranes and
Item 135 of Terminal Tariff 1-A, effective Octaber 1, 1978,3! as pertinent,
states that ‘‘the operator will be under the control of the party renting
the equipment and the Authority assumes no liability for personal injury
or property damage resulting from operation of the equipment except that
resulting from structural failure, At Jacksonville cranes are furnished without
operators.

2 Some of the comcessions clearly were throwaways on the part of GPA, which had no reel interest in
their retontlon in the. Tarlff. B.g—structural damage making the stevedors liable for accldents_ due to strye-
tural defects was not provided for in the Bacon Tariff. Moreover the Port of Charleston, GPA’s majot com-
petitor leasing cranes with operators, did not at any - pertinent time, make the stevedore lable for accidents
due to structural défects, (GPA 1s extremely sensitive to tariff provisions of its competitors and reacts accord-
ingly.)

9Ex, $4P,

30 After the 1977 version of Section IV was published by GPA, Bast Const followed suit by copying those
provisions into its Tariff, with some variations which may have made the leasing provisions more stringent
than GPA's. However, East Coast never did rent cranes. Bast Coast deloted the sald tariff provisions.shortly
before the heéaring began, The fact that an affiliate of the complainent used substantialiy identicel tariff provi-
sions to those of GPA does not meke the GPA provisions valid, Neither does the deletion of those tariff
provisions make GPA's tariff provisions invalid.

31 Seventh Amended, p. 27-B.
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17. The crane operators at Container Port are full-time GPA employees
who are trained, hired and fired by GPA. They are assigned to particular
jobs by GPA supervisors. Once on the job, to the extent that they receive
or need any direction or orders to perform their tasks of loading or unload-
ing, they take those orders from the stevedore, Thus, e.g.—the stevedore
will give the operator the so-called ‘‘game plan” which informs the operator
of the sequence of loading and unloading so that the operator can properly
position the crane at the appropriate hold or dock location.

GPA currently employs 14 container operators who are available to oper-
ate the 6 container cranes. When an operator receives his assignment from
GPA, he proceeds to the crane to prepare it for operation.32 Sometimes,
during the preparation or, even during operations, the operator is accom-
panied by an oiler.3? If the crane is not already in position, the operator
will move it aiong the berth to the point where he can start with the
‘‘game plan.”’ The operator receives no directions or orders from the steve-
dore in moving the crane along the berth, or in bringing the crane to
rest. However, GPA construes the lease period to begin after preparation
of the crane is completed and it is this beginning which triggers Section
IV. It is undisputed that the lease period ends when the stevedore releases
the operator at the conclusion of the stevedoring operation. During the
lease period, GPA gives no orders or directions to the operator, except
in an emergency to avoid an accident.3* The stevedore gives orders to
the operator by radio, hand signal or flag signal. The stevedore does not
tell the operator how to operate the equipment, because the stevedore does
not know how to do that. The stevedore does tell the operator generally
what it wants done and, particularly, what has to be done to accomplish
the result,3s

The operator of a container crane sits in a cab pearly directly above
the spreader bar, a device which attaches to the container and holds it
in place during the loading or unloading operations. A container crane
operator, therefore, requires less direction from the stevedore than a pantry
crane operator whose perspective, particularly into the hold of a vessel,
#s not as good.

As indicated, the crane operator may be directed as to what to do,
but he cannot be told how to do it. In that respect he acts independently
and outside the control of the stevedore. He may even ignore or violate
the orders of the stevedore and thereby negligently cause an accident,
but, as GPA construes Section IV, this would not absolve the stevedore

from liability,

32There may be variations, but the illustration in the text is typical.

33 An oiler is an assistant and, sometimes, an apprentice operalor. While not altogether clear, it seems the
training of an operator takes place entirely during that person’s employment as an oiler,

34There is no evidence of such emergency—or thar such orders were given.

35 An example of the particular would be telling the operator that the container needs to be moved so
many feet to the right, left, forward, etc.

28 FM.C.



238 FEDERAL MARITIME COMMISSION

This curious paradox is illustrated by the testimony of GRA's Director
of Operations which appears in the transctipt of April 11, 1984. He was
asked the following questions on direct examination by GRA's counsel
and supplied-the following answers at Tr. 26-28:

Q. Now, I want to pursue that a little further though. Suppose
I'm a stevedoring contractor, and I come to you and I say,
‘“You've got a container crane operator named Joe Smith. I just
don't like the guy and I don’t want him working on my job.'
And what would your reaction be to that situation?

A. In that case, the supervision, assistant superintendent, if he
came to me and relayed through pier supervision, Pat Ward, or
his superintendent, you know, ‘*We've got a problem here with
the stevedore and the crane operator fussing with each other.
They don’t like each other,'” you know, and really it- doesn't
have anything to do with the competency of the operator; it
doesn’t have anything to do with the confidence of the stevedore.
They just don't like each other, and he takes that operator, you
know, period. He doesn’t have a choice, He'll eventually have
to get along with him. That’s our position.36

Q. I'm a stevedering contractor, and I come to you and I
say, “You've got a container crane operator named Joe Smith,
and he has not been following the orders that we give him.
You know, he wants to do everything his own way, and he
has been overruling some of our people on the job, and we
object to him.”” What would be your reaction to that?

A. We would immediately put him off the job, We had a
case, an actual case, of that happening. A stevedore came to
the supervision and said, ‘“The man's not paying attention, He
actually created a safety hazard because Me was not following
directions,”” and he actually hurt somebody. We pulled the man
off, and we didn’t put him back on that ship for some time.
We went through a -very in-depth retraining program, but that
was a clear case where the stevedore was absolutely right. The
man wasn't qualified; he shouldn't have been there, and they
pulled him off the job,

Q. Okay. Do you know how the man got on the job in the
first place if he were not qualified?

A, We, we trained him, and we thought he was qualified,
and I think the technical qualifications were probably as good
as any operator, but the mental attitude, listening to the stevedore,
left something to be desired, and that was the problem with this
operator. He did not listen to the stevedore like he should have.

36Two GPA wimesses teatified that, sometimes, crang operntors are. not essigned to partleular jobs if a
stevedore objects. The circumstances under which those events may have occurred are not as plain and ex-
plicit as those in the cited testimony and must yield to the Director of Operations’ autharitative answer.

28 FM.C,



SOUTHEASTERN MARITIME COMPANY V. GRORGIA PORTS 2390
AUTHORITY

Technically he was—there was nothing wrong with him, from
a technical standpoint or functioning on the crane. He just
wouldn’t Iisten to the stevedore.

On cross examination, Hearing Counsel asked a single question of the
Director of Operations. The answer to that one question reveals the inequity
of GPA’s practices under the Lessee Responsibility provisions of the tariff,
The following appears at Tr. 30:

Q. In the situation that you testified to where the crane operator
didn't listen to the directions of the stevedore, he wouldn’t pay
attention to the flagman’s directions; if an accident had occurred
because he refused to follow those directions, in your opinion,
whose responsibility would that have been?

A. The stevedore,

This matter of competency is a material element of GPA’s practices.
There is a fundamental contradiction between the plain words of Section
IV and the construction sometimes given those words,37 which goes beyond
the Director of Operations’ mere semantic distinction between °‘mental
attitude” and ‘‘technical qualifications.”” 38 The Tariff provides that the
stevedore must “‘satisfy himself as to . . . the competency of the operator
(including any operator supplied by lessor with said equipment), there being
no representations or warranties with reference to such matters.”” Not only
do the responses of the Director of Operations subsume a warranty of
competency, thus making the practice contrary to the Tariff, GPA’s Assistant
Executive Director testified explicitly that GPA represents and warrants
that the operator is properly trained and that, to the extent the Tariff
represents there is no warranty of competency, the Tariff does not conform
to the facts.

By warranting competency and by giving the stevedore no choice in
the selection of an operator, the stevedore is effectively placed in a Catch
22 situation. Although the tariff requires the stevedore to satisfy himself
concerning operator competency, GPA allows the stevedore no such option.
Rather, if he is not happy with an operator, he has the burden of disproving
competency to GPA’s satisfaction, As seen, this is no easy task. In the
anecdote provided by the Director of Operations, that GPA official measur-
ably avoided characterizing the crane operator, (who adamantly refused
to follow the putative master’s instructions and who not only was creating
safety hazards, but had ‘‘actually hurt somebody'') as incompetent. His
only problem in the eyes of that official (and, therefore, GPA) was that

37E.g. The tariff would seem to relieve GPA of liability for negligence of all of irs employees, other than
operators furnished with equipment. The testimony establishes that the fixed construction of the Tariff by
GPA would not make the stevedore liable for the negligence of any GPA employee other than an operator
who accompanies the equipment.

32In the conteat of his responses, it is obvious that ‘‘technical qualification” is a euphemism for com-

petency.
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the operator’s mental attitude left something to be desired. But, according
to GPA, none of this absolves the stevedore from liability for the injuries
caused by this operator, because he was ‘‘qualified.”

Accordingly, I find that the evidence falls far short-of showing that
the performance of GPA maiches the promise of the tariff. It is clear
that the direction and control which the stevedore may or does exercise
over the crane operator is superficial and minimal. He cannot reject an
unsuitable operator3 and must rely on GPA to discipline an insubordinate
one. GPA has simply not relinquished any control over the crane operator
and awareness of this fact pervades and dominates the ongoing triangular
relationship of GPA, stevedore and operator. Although the stevedore may
relay functional directions to the operator, the -stevedore does not thereby
become the operator's master for GPA has chosen to retain that ro]e and
not transfer it by deed as it has in print.

IV. NONSPECIFIC MATTERS GENERALLY BEARING ON QUID PRO
QUO AND BORROWED AGENT

17. There was a great deal of testimony, concerning the impact of Section
IV on insurance coverage, premiums, rates and liability. Those who testified,
on both sides of the issue, had varying degrees of expertise. They also
testified factually.4® Predictably, GPA's witnesses minimized the additional
premium expense encountered by SEMCO because of Section IV and one
offered the view that the impact of insuring against crane operator neg-
ligence would be greater on GPA than on the stevedore because crane
operations are higher risk than other portions of a terminal operator’s activi-
ties and that such operations are lower risk than a stevedore’s break bulk
operations or operations using ship’s gear instead of shore based cranes.
SEMCQ’s witnesses urged that it, or any other stevedore, would experience
substantial increases in insurance costs if its insurance carrier had to pay
for a loss occasioned by crane operator negligence and that stevedores
stood in jeopardy of being uninsurable if there were an exceptional single
loss or repeated losses due to such causation. The facts that these witnesses
testified to have greater significance than the hypotheses, assumptions and
conclusions reached. It is a fact that SECO’s comprehensive general liability
insurance premiums are increasing because of Section IV, It is also a
fact that if GPA did not include Section IV in its Tariff and did not
thereby transfer liability for the negligence of crane operators, GPA could
obtain insurance coverage and could pass that cost on to users of the
cranes by way of appropriate tariff charges,

32There is other evidence that stevedores pragmatically are inhiblted from asking for a different cperntor
than the one assigned to the job by GPA,

4 Although SEMCO is the real party in interest in this proceeding, its legal fees are underwritten by its
liability (and LHWCA) insurance carrier.
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18. There have been only six monetarily significant crane related personal
injury claims made by third parties over the last ten years and only two
of those six ivolved container cranes. One of those two was the Bacon
case ($151,000 settlement, approximately). The other was the Hines case
($410,000 settlement, approximately). Another (non-container crane) was
settled for $55,000. Three others (non-container cranes) are still pending
in court. There have been some claims made by GPA against crane users.
Most were made under forerunners of current Section 1V. One claim, for
about $15,000 is pending,

19. GPA proposes a finding of fact concemning SEMCO’s contention
that because GPA owns and controls the only container cranes in the
Savannah port it is in a position to dictate onerous terms and conditions
upon its captive customers.4! The finding proposed by GPA is that no
evidence has been introduced to show that GPA has carried on its business
in this manner and that there is evidence to refute SEMCO’s contention.
Earlier, particularly at Nos, 11 through 14, inclusive, and No. 16, I found
to the country.®2 Apparently, GPA places its support for its views that
there was evidence to refute SEMCO’s contention on testimony that GPA
is highly sensitive to its competitive position in relation to other east
coast ports and that GPA is aware that SEMCO and other Savannzh steve-
dores also act as stevedores at competing ports and are in a position,
therefore, to draw business away from GPA if dissatisfied with GPA’s
terminal services. It is true that GPA is sensitive to competition from
other ports but there is no credible evidence to support a finding that
SEMCO or other stevedores who serve Savannah have the ability to choose
the port of call for any vessel.

20. There is insufficient evidence of the leasing practices of private
lessors of cranes in the Savannah area upon which to make a finding
whether or not their cranes are usually leased with operators and, if so
leased, whether those operators are placed under the control of the user
under the terms of the private lessors’ lease agreements.

V. NAMED ASSURED REQUIREMENT

By way of introduction, it is noted that there is nothing in GPA's
tariff, which requires lessees to name GPA as an additional insured on
lessee’s insurance policies.

413t should be noted that the fact that GPA is in a position to impose harsh terms and conditions upon
its captive customers does not depend solely on the fact that only GPA can offer container cranes. GPA
is a public utility for purposes of regulation by this Commission and, as such, may be presumed (or, at least,
inferred) to be in & position to drive hard bargains. West Gulf Maritime Association v, Port of Houston Au-
thority, 22 FM.C. 420, 433 (198), aff'd without opinion sub nom., West Guif Maritime Ass’n v. F.M.C.,
652 F.2d 197 (D.C. Cir. 1981), cert, den’d., 454 U.S. 893 (1981) (WGMA ID) and cases cited therein.

42 fnfra, at No. 21, it will be seen that GPA again brought its unequal strength to bear upon the stevedores,
generally, and SEMCO, in particular, in connection with its requirement that it be named an additional in-
sured on crane users liability insurance policies.
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21, After SEMCO refused to defend GPA in the Hines case, as requested
by GPA under Section IV, case and after Strachan acted similarly in another
case, on November 18, 1981, GPA sent letters to Savannah stevedores
“‘requesting”’ that GPA be named as an additional insured on the following
policies purchased by stevedores:

1. Comprehensive General Liability with minimum limits of
$200/500 M Bodily Injury and $200 M Property Damage.

2, Stevedores Legal Liability with a minimum limit of $500
M. [Property Damage—3rd party]

3, Umbrella Liability where the primary limits do not attain
the minimum limits required.+?

The ‘“‘request’’ was made in order to provide GPA with additional security
for the financial obligations which GPA deemed the stevedores to have
incurred under GPA's Crane Rental Tariff.44

All Savannah stevedores, except two, met GPA’s demand, One of the
two was SEMCO.** SEMCO and GPA discussed the matter over a period
of time, without a satisfactory resolution to GPA. So, on June 14, 1982,
GPA reinforced its ‘‘request.”’ GPA advised SEMCO, by letter, that it
was going to discontinue certain services in connection with equipment
rentals until such time as SEMCO complied. The letter read:

As discussed, effective June 16, 1982, the Georgia Ports Authority
will discontinue providing other than required services or oper-
ations in connection with the rental of any of our heavy lift
equipment until such time as you comply with our request to
be added as a named insured to both your Comprehensive General
and Stevedores Legal Liability policies regarding such rental.

The discontinuation of such extra services will include but not
be limited to the following;

Transporting longshoremen and/or equipment from the ground
to the vessel and return by means of a spreader bar or any
similar device attached to our cranes. [4]

Among the reasons SEMCO had not previously complied with GPA’s
request was the reluctance of SEMCO's comprehensive general liability
insurance carrier to provide that kind of coverage. That reluctance was
engendered by the fact that by naming GPA as an additional insured,
SEMCO and its carrier would waive any right of subrogation against GPA
for GPA's negligence.

43Hxs, 29 and 29A.

4ard,

43Until informed at the hearing, GPA believed all the others did as they were notified to do. SEACO
was the other of the two and, as of the hearing, SEACO atill had not obtained a policy naming GPA as
an additional ingured.

46Ex, 37.
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The promise to discontinue the *‘extra service’’ was viewed as a serious
threat by SEMCO, as GPA was aware it would be.*7 Because of the
fear engendered by that threat, SEMCO implored its comprehensive general
liability carrier to name GPA as an additional insured which that carrier
ultimately, albeit reluctantly, did. However, when renewal of the policy
came up, the carrier again refused to name GPA as an additional insured.
This led to another letter, on June 3, 1983, in which GPA once more
threatened to cut off ‘‘performing’ the ‘‘extra service’’ it characterizes
“'special or hazardous.”’#8 It is fair to say that this notification induced
a state of near panic, on the part of SEMCO and its insurance broker,
because a containership was due to be unloaded in the next few days.
SEMCO’s broker once again was able to obtain a certificate, showing
GPA as an additional named insured, which was hand delivered to GPA
in time to work the ship. Since then, GPA rescinded the requirement
that it be a named insured with respect to the legal liability policy because,
substantively, it was not to GPA’s legal advantage to continue to be so
named on a third party property damage liability policy.

The practice of transferring longshoremen and their equipment from the
ground to the ship and return is one of long standing, going back almost
to the inception of Container Port in 1971. When the container cranes
were first installed no one considered using the spreader bars for that
purpose. But, as information trickled in from other container ports of that
kind of use, the stevedores asked GPA to install a cage on top of the
spreader bar to allow the longshoremen to ride safely. GPA initially asked
for indemnification from the stevedores out of concern that someone might
fall, but that concern disappeared long ago. There is no evidence that
any longshoreman injury or any third party property damage was ever
occasioned by longshoremen riding the spreader bar.4?

Thus, it is clear that riding the spreader bar was neither special, haz-
ardous, gratuitous, nor an extra service. Rather, it was something that
stevedores, GPA and crane operators, by custom and usage, had coime
to regard as an authorized use of the crane under the terms of the tariff.

DISCUSSION AND CONCLUSIONS

As indicated by subheadings in the previous section, three primary issues
are presented, Simply put, they are:

4774 GPA employee testified that if longshoremen could not be transferred by spreader bar it would slow
some stevedoring operations by as much as to 25 to 50 percent. GPA’s Director of Operations discounts
the belief that the “‘extra service' is a time saver of any significance but he was well aware that stevedores
believe that a containership cannot be worked economically without using spreader bars to transfer longshore-
men,

48y, 40, If the lanpuage of the letter is taken literally, it mises the question whether it constitutes an
admission, by GPA, that the crane and the operator remain under the control of GPA while under lease.

49There was an incident in which a longshoreman was injured when a spreader bar dropped on him, but
there was nothing to show a connection between that injury and riding a spreader bar.
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1. Whether there was a quid pro quo for the exculpatory (indemnification)
clauses of GPA’s tariff.

2. Whether GPA's crane operators became the borrowed servants of
the stevedores.

3. Whether it was reasonable for GPA to require stevedores to name
GPA as an additional insured on liability policies.

As a useful guide to the discussion which follows it should be noted
that the reasonableness of the tariff provisions and practices at issue turn
on the particular facts presented and peculiar to the terminal industry.
“‘Cases are not decided nor the law appropriately understood, apart from
an informed and particular insight into the factual circumstances of the
controversy under litigation.”' WGMA II, supra, 22 FM.C. at 454.

|

QUID PRO QUO

It is well settled that exculpatory clauses in terminal tariffs—i.e., those
provisions which seek to require a tariff user, such as a stevedore, to
indemnify or hold a port harmless for loss or damage occasioned by the
negligence, in whole or in part, of the port—are unjust and unreasonable
and in violation of section 17 of the Shipping Act, 1916, as a matter
of law. West Gulf Maritime Association v. The City of Galveston, 22
FM.C. 101, 103-104 (1979), recon. den’d 22 F.M.C. 401 (1980).

It has been suggested, however that an exculpatory tariff provision might
relieve a terminal operator from liability for its own negligence without
violating section 17 if something of value is given by the port in return,
Specifically, in I. Charles Lucidi dba Lucidi Packing Co. v. Stockton Port
District, 22 FM.C. 19, 29 (1979), it was said that, ‘*To the extent that
the provisions of [the tariff] would relieve the Port from damage for liability
to property caused in whole or in part by fault of the Port, and without
a quid pro quo of any kind, such provisions are unjust and unreasonable,
in violation of section 17 of the Act,”’

It is by no means certain that the suggestion in Lucidi, supra, is embodied
in the law. But, assuming, without deciding, that the giving of something
of value by GPA to users may make an otherwise unjust provision just
and reasonable, the discussion is not thereby exhausted, It becomes nec-
essary to explain why exculpatory clauses in terminal tariffs are deemed
unlawful in order to place ‘‘quid pro quo’’ in proper context.

The underpinning of the principle that exculpatory clauses in terminal
tariffs are unlawful is the well established rule of law that a port is
a public utility for purposes of Shipping Act regulation and recognition
that public utilities are in a position to drive hard bargains and impose
harsh terms on their customers. See n, 41, supra. See, also, Bisso v.
Inland Waterways Corp., 349 U.S, 85 (1955).
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As found, Facts, Findings Nos. 5 through 14, inclusive, GPA took a
hard and fast position at the outset of its ‘‘negotiations’’ with SMA and
its members that the exculpatory provisions were non-negotiable and cast
in concrete. Under those circumstances the slight concessions made by
GPA appear to be just the kind of result frowned upon by the Supreme
Court in Bisso, supra, and by the Commission in Lucidi, supra, and in
West Gulf Maritime Association v. The City of Galveston, supra, where
a public utility or equivalent uses its superior bargaining power to impose
harsh terms and conditions on stevedores who are in need of a port’s
services.

Accordingly, I find that there was no quid pro quo for the exculpatory
clause in GPA'’s tariff. However, this determination does not resolve the
more basic issue of the validity of GPA’s practices. This finding only
means that GPA cannot absolve itself from liability for loss or damage
due to its own negligence under the offending tariff provision. It does
not decide whether, on the evidence presented, the negligence of the Port’s
crane operator reasonably may be attributed to the stevedore—i.e., whether
the crane operator is the borrowed servant of the stevedore. I now tumn
to that issue.

II

BORROWED SERVANT

The question whether a borrowed servant relationship has been established
in particular circumstances is not always easy to answer. Before proceeding
with the exercise of providing that answer, it is appropriate to explain
what is meant by a borrowed servant in this context. Briefly, the practice
of transferring iiability for employee negligence from the employer of that
employee to another, who is the user of equipment operated by that em-
ployee, is known in the law as the borrowed servant doctrine. WGMA
H, supra, 22 FM.C. at 452,

A borrowed servant relationship may be created by contract; see, e.g.,
Bowman v. Fuller, 84 GA. App. 421 (1959), or by a tariff provision.
Rorie v. City of Galveston, 471 S.W. 2d 789 (Tex. 1971), cert. den’d
405 U.S. 988 (1972); WGMA II, supra.>?

However, it is not the tariff provision, standing alone, which is determina-
tive of the borrowed servant issue and its legality under the Shipping
Act. The examination is broader because it looks into the practices of
the port. But this broader examination does not enlarge the issue, itself,
which remains narrow. As was said in WGMA II, supra, 22 FM.C. at

501t was noted, earlier, that, in the Hines case, the Superior Court issued an interlocutory ruling that the
container crane operator was not the stevedore’s borrowed servant, but the employee of GPA here urges that
the ruling was made without consideration of the effect of the tariff on the 1977 negotiations. In view of
the discussion which follows in the text it is unnecessary to address the issue of the effect of that ruling
on this Commission.
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452, ‘‘[the narrow issue presented is whether it i3 an unjust and
unreasonable practice for ports [footnote--omitted] to .rent cranes- together
with crane operators in the employ of and paid by the port; to stevedores
under tariff terms and conditions which require the stevedores to control
and supervise the operators and- to assume responsibility and liability for
the negligent acts of the operators while the operations -are -under the
stevedores supervision.'

I started this section with the observation that it is not easy to answer
the question whether a borrowed servant relationship-has been established.
One reason for this remark is that different fora have rendered what appear
to be diametrically opposite conclusions in seemingly identical or similar
fact situations, The common element in all of those cases is an equipment
operator who receives signals or directions from the putative employer.

Thus, for one example, in- Standard Oil Company v. Anderson, 212
U.S. 215 (1909), a winch operator who was hired and paid by a dock
owner who sought to make the winchman the borrowed servant of the
stevedore. The winchman depended upon the stevedore to give signals
and directions for the proper operation of the equipment. The Supreme
Court held that this was not enough to transfer control of the employee
from one master to another, It reasoned, 212 U.S. at 225-227:

The winchman was, undoubtedly, in the general employ of the
defendant, who selected him paid -his wages, and had the right
to discharge him for incompetency, misconduct or any other rea-
son. In order to relieve :the defendant from the results of the
legal relation of master and servant it must appear that- that rela-
tion, for the time, had been suspended and a new like-relation
between the winchman and the stevedore had been created. The
evidence-in this .case does not warrant the conclusion that this
changed relation had come into existence, For reasons satisfactory
to it the defendant preferred to do the work of hoisting itself,
and received an agreed compensation for it. The power, the winch,
the drum and the winchman were its own, It did not furnish
them but furnished the work they did to the stevedore. That
work was done by the defendant, for a price, as its own work,
by and through its own instrumentalities and servant, under its
own control.

Much stress is ‘laid upon the fact that the winchman obeyed
the signals of the gangman, who represented the master stevedore,
in -timing the raising and lowering of the cases of oil. But when
one large general work is undertaken by different persons, doing
distinct parts of the same undertaking, there must be cooperation
and coordination, or there will be chaos. The giving of the signals
under the circumstances of this case was not the giving of orders,
but of information, and the obedience to those signals showed
cooperation rather than subordination, and is not enough to show
that there has been a change of masters. . . . course in
such cases the party who employs the contractor indicates: the
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work to be done and in that sense controls the servant, as he
would control the contractor, if he were present. But the person
who receives such orders is not subject to the general orders
of the party who gives them. He does his own business in his
own way, and the orders which he receives simply point cut
to him the work which he or his master has undertaken to do.
There is not that degree of intimacy and generality in the subjec-
tion of one to the other which is necessary in order to identify
the two and to make the employer liable under the fiction that
the act of the employed is his act.

For another example, most recently, the Court of Appeals for the Fourth
Circuit reached the same conclusion in substantially similar circumstances
to those which pertained in Standard Oil Company v. Anderson. In Raymond
Watson v. Lambert's Point Docks, Inc., 1985 AMC 1102 (4 Cir. 1984),
the court did not find a sufficient basis for the transfer of vicarious liability
from a terminal operator to a stevedore where the transfer was attempted
to be accomplished under tariff provisions similar to those encountered
here. Placing its reliance on Standard Oil Company v. Anderson, the court
iterated, 1985 AMC at 1105:

The mere fact that an employer gives directional signals and
operational information to a particular employee, however, does
not imply that the requisite control exists, thereby transferring
the employee into a ‘‘borrowed servant.”’

Nevertheless, for another example, this Commission did find that a bor-
rowed servant relationship was created in similar circumstances in WGMA
I, supra. In WGMA II, however, there was much more than a tariff provi-
sion and the giving of signals and directions by the stevedore, not the
least of which was the stevedore’s admissions that they had supervision
and control over the crane operator.5! WGMA I, supra, 22 FM.C. at
442, This was crucial to the decision, 22 F.M.C. at 452:

Moreover, the arrangement under the tariff is not illusory and
is not imposed for the purpose of escaping liability for one’s
own negligence. The crane operators do, in fact, come under
the supervision and control of the stevedore and they operate
the cranes only under the directions of a supervisory stevedore
employee.

In this connection, the WGMA II initial decision stressed the following
indicia of dominion and control by the stevedore, 22 FM.C. at 454:

517t should be noted that among other factors considered in WGMA II were the absence of monopolistic
conditions in the crane rental industry, 22 FM.C. at 422; the financial benefits obtained by stevedores (e.g.,
lower insurance costs), 22 F.M.C. at 453. The evidence adduced here does not show the absence of menapo-
listic conditions or, with any degree of persuasiveness, that any financial benefits accrued to the stevedore.
These are however, only some of the criteria which are considered, and as the discussion indicates, not the
controlling criteria in this case.
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Here, the ports hold themselves cut to provide cranes to steve-
dores and to have a pool of crane operators available to operate
those cranes under the direction, control and supervision, of the
stevedores. Stevedores need not accept the operator offered by
the port, but are free to choose from any qualified operator
in the pool. It is not part of the ports' undertaking to operate
cranes for stevedores or to retain any operational control over
the cranes during the rental period. [Emphasis supplied.]

It is readily apparent that in direct contrast to the conditions which
prevailed in Texas, here the stevedore must accept the operator offered
by the port and that the port retains total operational control over the
cranes and their operators during the entire rental period because GPA,
alone, decides who may operate the crane and the conditions which may
give rise to operator removal and discipline. Facts, Findings Nos. 15 and
16, particularly the latter, See, also, n. 48, supra.

I find that GPA’s practices do not conform to the provisions of its
tariff and that there has been no effective nor valid transfer of supervision
and control over crane operators from the port to the stevedore. The crane
operators are not the borrowed servants of the stevedores,

I

NAMED ASSURED REQUIREMENT

Under authority of section 17 of the Act, Part 533 of the Commission's
regulations, 46 CFR 533.1 et seq., sets forth rules and regulations for
the filing of tariffs by persons engaged in carrying on the business of
furnishing terminal facilities. Section 533.3, 46 CFR 533.3, requires terminal
operators, such as GPA, to file and keep open to public inspection a
schedule or tariff showing all its rates, charges, rules and regulations relating
to or connected with the receiving, handling, storing or delivery of property
at its terminal facilities.

Whether it was GPA’s position from the outset, and continuing through
the close of the hearing, that the named insured requirement—i.e., that
SEMCO and other stevedores name GPA as an additional insured on liability
policies—did not have to be published in the GPA tariff is not entirely
certain, It is certain, however, that in its opening brief GPA concedes
that the named insured requirement must be included in the Port's tariff.
At p. 30 of that brief, GPA makes the concession, albeit somewhat
elliptically, this way: “‘If it is GPA’s intention to require users of its
equipment to include GPA as an additional insured, then this requirement
must be included in GPA’s equipment tariff. 46 § CFR 533.3.”

The matter of the named insured requirement cannot be dropped there,
because, despite this concession which is tantamount to an admission of
violation of section 17, GPA continues to urge that the requirement is
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neither exculpatory nor unjust and unreasonable so long as it is not made
a condition for leasing equipment.

This is the entire argument made by GPA (opening brief at pp. 29-
30), *‘Towage contracts requiring that the barge owner name the tower
as an additional assured, with a waiver of right of subrogation against
the tower, have been upheld against the attack that such a provision is
merely an indirect exculpatory clause and void as against public policy.
Dillingham Tug & Barge Corporation v, Collier Carbon & Chemical Cor-
poration, 707 F.2d 1086 (9th Cir. 1983); Fluor Western, Inc. v.
G & M Offshore Towing Co., 447 F.2d 35 (5th Cir, 1971)."

Those cases do not provide any support to GPA’s position in this pro-
ceeding. They do not hold, as GPA seems to suggest they do, that excul-
patory clauses dictated by one having superior bargaining power are not
void as against public policy. The Fifth Circuit decision, upon which the
Ninth Circuit relied, explicitly points out that the monopolistic conditions
in the towing industry which prevailed at the time the Bisse doctrine 52
was enunciated no longer exist. The Fifth Circuit, however, emphasized
that “*If Bisso does apply then the clauses would be unenforceable . . .
Fluor Western, Inc. v. G & M Offshore Towing Co., supra, 447 F.2d
at 39. As found, GPA is a public utility; as a monopoly, it has the
power to drive hard bargains, independent of its status as a public utility;
and it has exercised that power to exculpate itself from its own negligence.
The insistence that SEMCO and others name the port as an additional
insured was designed to be and is merely an extended implementation
of the exculpatory clauses of the tariff. See, e.g., pp. 10~11, supra.

GPA is wrong in saying that the named insured requirement is not
a condition for leasing equipment. Manifestly, it was intended to alter
the rights of users of the cranes. If a user who provided the coverage
as required by GPA could transport longshoremen on the spreader bar
and a user who did not provide that coverage could not lift longshoremen,
then the conditions of equipment leasing were changed by this requirement.

Accordingly, I find that GPA’s practice of requiring that it be named
an additional insured on stevedore liability policies is a violation of section
17 of the Shipping Act, 1916.52

*2The Supreme Court’s decision in Bisso v, Inland Waterways Corp., supra, held that exculpatory provi-
sions in towing contracts were unenforceable. Its decision was based on two public policy factors, ““The
Court wished to discourage negligence by making wrongdoers pay for damage they cause, and the Court
also wished to protect those in need of services from being overreached by others who have the power to
drive hard bargains. [Footnote omitted.]'" Dillingham Tug v. Collier Carbon Chemical Corp., supra, 707 F.2d
at 1089,

33This conclusion should not be construed to mean that under no conceivable circumstances would n tariff
provision, or other device appropriate to the circumstances, calling for a port to be named as an additional
insured, be deemed unlawiul.
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ORDER

It is ordered that within 30 days after this decision becomes administra-
tively final or is approved or adopted by the Commission, that the respond-
ent, Georgia Ports Authority, cease and desist and thereafter refrain from
the acts and practices found to be in viclation of section 17 of the Shipping
Act, 1916 (and, therefore, in violation of section 10(d)(1) of the Shipping
Act, 1984—see n. 3, supra).

{S) SEYMOUR GLANZER
Administrative Law Judge
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DOCKET NO. 84-33

SECTION 19 INQUIRY, UNITED STATES/ARGENTINA AND UNITED
STATES/BRAZIL TRADES

March 25, 1986

This proceeding was instituted by Order of Investigation (Order) served
October 2, 1984, pursuant to section 19(1)(b) of the Merchant Marine
Act of 1920, 46 U.S.C. app. § 876{1)(b},

. . . for the purpose of (1} determining whether, in fact, conditions
unfavorable to shipping exist in the foreign ocean borne trade
between the United States and Argentina and/or between the
United States and Brazil; and (2) if such conditions are found
to exist, fashioning an appropriate remedy.

The Commission’s Order cited informal complaints it had received of prob-
lems encountered in these trades by United States flag and third flag
carriers, as well as shippers, and expressed concern that past proceedings
involving approval of commercial pooling agreements may have been too
limited in their focus.

The proceeding was assigned to an Administrative Law Judge, with au-
thority to determine the type of hearing most appropriate to the Commis-
sion’s purposes. Eleven parties participated in the proceeding: two United
States flag carriers, five Brazilian or Argentine flag carriers, one third
flag carrier, one trade organization of shippers, the Executive Agencies
of the United States,! one conference of carriers and the Commission’s
Bureau of Hearing Counsel. These parties submitted voluminous statements
of fact and rebuttal statements, opening briefs and memoranda of law.
The filing of final briefs was, however, suspended by order of the Presiding
Administrative Law Judge, in response to a request by the Executive Agen-
cies filed on April 15, 1985.

At the same time, the Executive Agencies filed a Motion To Suspend
The Proceeding (Motion) in its entirety. The Agencies argued that further
proceedings by the Commission might be detrimental to their pursuit of
U.S. foreign maritime policy in discussions concerning current bilateral
agreements 2 with Brazil and Argentina.

1 The ‘*Executive Agencies™ are the Departments of Transportation, Justice, State and Commerce and the

United States Trade Representative.
2The U.8./Brazil *‘Memorandum of Consultation,”” originally entered into on March 7, 1970, and renewed
in October 1983, was then due to expire on December 31, 1985. The U.S./Argentine ‘‘Memorandum of Un-
derstanding,” dated March 31, [978, is of unlimited duration. The Departments of State and Transportation
Continued
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Upon consideration of the Executive Agencies’ Motion and the Replies
thereto, the Commission decided not to discontinue the proceeding at that
time but rather to attempt to alter its form, making it less adversarial
and more fact-finding in nature, in order to better meet its original objec-
tives,® The Commission therefore issued a Notice of Intent to Restructure
Proceeding (Notice) on June 19, 1985. The Notice invited the parties to
the proceeding and others to comment on the proposed restructuring. In
an attempt to broaden the range of participants in the proceeding, the
Notice, along with a letter from the Commission’s Acting Secretary solic-
iting comments, was served on more than 130 shippers participating in
these trades and carriers participating in the geographically proximate trades.
The Notice was also published in the Federal Register, 50 Fed. Reg.
64047 (June 24, 1985), and served on all parties to the proceeding.

All but one of the existing parties to the proceeding filed comments
in response to the Commission’s Notice. Only the Executive Agencies,
among the parties, did not comment. And despite the Commission’s efforts
to elicit public comment on this matter, responses to the Notice were
filed by only two other persons.® One of those responses, from Chilean
Line, a carrier in a geographically proximate trade, advises that it ‘‘does
not desire or believe it would be useful to comment or participate’ in
the proceeding.

The only response from the shippers served with the Notice came from
the Caterpillar Tractor Company which advises that transportation costs
in these trades for earthmoving equipment had increased since 1981, while
the company had been able to reduce its costs, again with respect to
such equipment, in all other trades. Caterpillar also states that its costs
to the East Coast of South America are considerably higher than its costs
to the West Coast of South America, the Far East, and Europe. Caterpillar
attributes the *‘disparity to the non-competitive ccean carrier environment
created by the cargo reservation law on southbound cargoes.’” These policies
also allegedly affect Caterpillar’s northbound rates and sources for materials.

The responses from the existing parties generally comment unfavorably
on the substance of the Commission’ proposal, and some disparage the
Commission’s motivation and impartiality. Only one of the existing parties
comments favorably on the proposal.

Companhia de Navegacao Maritima Netumar, a Brazilian flag carrier,
terms the proposed restructuring ‘*wasteful,’’ stating that the record is com-

have expressed their desire to renegotiate these ‘‘bilateral agreements’ with the Governments of Brazil and
Argentina.

3The Notlce also discussed and rejected the contention of the Executive Agencies that the Commission
is obliged to discontinue or postpone action under section 19(1)b) based upon the direction of the Executive
Agencies, Sez Notice of Intent to Restructure Proceeding, pages 7-10.

4The Executive Agencies’ Motlon to Suspend the Proceeding was held in abeyance pending the receipt
of comments and further Commission action.

3 Unrelatad to the Notice er this proceeding, one letter from a shipper expressing dissatisfaction with carrer
service and pricing in this trade, addressed to the writer's Congressman, was forwarded to the Commission
for response,
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plete, and taking issue with the Commission’s ‘‘offhand statement” of
the purpose of the proceeding which it views as prejudicially predetermined
to find fault with Argentine and Brazilian government actions.

United States Lines, S.A. (USL) characterizes the proposed restructuring
as ‘‘misguided,” noting that the Commission appears to be ‘‘frustrated”
that the proceeding has not shown the existence of unfavorable conditions
and is mistakenly blaming the process. USL views the Commission as
having suggested that it has sole power to conduct U.S. foreign policy
in maritime relations as well as gratuitously advising the public that the
President’s foreign policy views would be given consideration. The language
of the Notice, USL states, raises problems of prejudgment, suggesting that
the Commission seeks to compile a record to support its conclusions. USL
suggests that the proceeding be terminated.

The Argentine carriers, Empresa Lineas Maritimas Argentina, S.A.
(ELMA) and A. Bottacchi, S.A. de Navegacion C.F.LL (Bottacchi), take
issue with the Notice largely on grounds of legal theory. They object
to the Commission's *‘strained interpretation’’ of its section 19(1)(b) regula-
tions which in their view amounts to Commission deference to White
House communications only, an interpretation which they characterize as
without support in fact, law or the record.

ELMA and Bottacchi view the 1978 U.S.-Argentine Memorandum of
Understanding as a binding obligation which implicitly delegates to the
Maritime Administration, and through it to the Department of Transportation,
the President’s power to suspend or terminate section 19(1)(b) proceedings
which they see as being accorded by the Commission’s rules. These carriers
also argue that the President has authority under section 19 (2) and (3),
46 U.S.C. app. §876 (2) and (3), to suspend or terminate Commission
proceedings or actions under section 19.6 ELMA and Bottacchi further
suggest that the Executive Agreements which exist in these trades are
legally equivalent to treaties and may therefore supersede a federal statute,
i.e., section 19, In any event, these carriers see no need for more participants
or facts in this proceeding, arguing that additions to the record would
only be redundant and would provide ‘‘new irritants.”” They urge that
the proceeding either be suspended or reactivated as is.

Companhia de Navegacao Lloyd Brasileiro (Lloyd Brasileiro) states that
the record is complete and that the removal of sanctions as an issue
would not affect the adversarial nature of the proceeding. The Brazilian
carrier argues that U.S. shippers seek to blame ocean carriers for their
inability to market their goods in Brazil, rather than the U.S. deficits,
the value of the dollar, inflation, and other economic forces. The Commis-
sion’s desire for participation by additional shippers and carriers is said

6The Commission discussed and rejected this argument in the Notice of Intent To Restructure the Pro-
ceeding, noting that the Presidential authority refemed to in section 19 (2) and (3) addresses rules affecting
shipping issued by other agencies, not those promulgated by the Commission under section 19(1)(b). See No-
tice of Intent to Restructure Proceeding, pages 8-9.
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to be unsupported by any evidence that others want to be heard. The
issues in- the -proceeding allegedly are not ones of “‘legislative facts'’ but
are of specific, not general, applicability. Lloyd Brasileiro urges termination
of the proceeding, however, because, *‘the Big Picture is too -complicated”
to be defined in this proceeding,

Hearing Counsel suggests that the proceeding: be terminated as.an adju-
dicatory proceeding, but be continued as a non-adjudicatory, fact-finding
investigation under the Commission Rules of Practice and Procedure at
46 CF.R. 5 502.281-291, after completion of the Executive Agencies’
negotiations for new Executive Agreements in the trades.

The Chemical Manufacturer’'s Association (CME) supports the Commis-
sion's statement of its authority in the Notice and states its readiness
to supply additional factual information for the record. CMA has no objec-
tion to the receipt of additional submissions from others, including present
parties.

A.S. Ivarans Rederi, a third-flag carrier, states that it is unaware of
what more it can do in this proceeding but is willing to cooperate with
the Commission to the ‘‘fullest extent reasonable.’”

DISCUSSION

The response to the Commission’s Notice of Intent to Restructure the
Proceeding at best was disappointing, None of the comments constitute
actively positive responses to the Commission's proposed restructuring of
the proceeding.?

It is particularly noteworthy that the Executive Agencies, the Administra-
tion’s policymakers in the area of international trade and commerce, failed
to respond to the Notice. We also take notice of the fact that the Executive
Branch has recently negotiated a one-year extension of the U.S./Brazil
Memorandum of Consultation with the Government of Brazil, That Memo-
randum will now remain in effect until December 31, 1986.

Upon consideration of the response and comments to the Notice of
Intent to Restructure Proceeding, in light of the regulatory objectives which
prompted the initiation of this proceeding, as-well as recent changes in
circumstances, the Commission has decided to discontinue this proceeding.

The recent extension of the U.S./Brazil bilateral agreement, the Executive
Agencies’ apparent dissatisfaction with the existing proceeding, as evidenced
by their Motion to Suspend the Proceeding, the unsupportive nature of
the responses to the Commission’s Notice, including the lack of response
from the Executive Agencies, and the apparent lack of concern generatsd
among shippers by the Commission’s Notice all support. termination, Finally,

7We are, moreover, concermed with the tone of some of the comments. The intemperate language of some
comméenem, and the dlsparaging speculation focused on the Commission's motivatlon mather -than the sub-
stance of its proposal to restructure this proceeding, do not comport with the standards of professional conduct
which the Commisslon has a right to expect of counsel who appear before it.
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given the circumstances, continuation of the proceeding would not appear
consistent with the efficient and effective use of Commission resources.

Termination of the proceeding is, of course, without prejudice to reinstitu-
tion, either by complaint or on the Commission’s own motion, should
future circumstances warrant, For this reason, a suspension of the pro-
ceeding, as requested by the Executive Agencies, would serve no purpose
not better accommodated by discontinuance. Discontinuance should serve,
however, to remove the Executive Agencies’ concern that this proceeding
would impede renegotiations of the existing bilateral arrangements with
the Governments of Brazil and Argentina.

THEREFORE, IT IS ORDERED, That the Executive Agencies’ Motion
For Suspension of the Proceeding is denied; and
IT IS FURTHER QRDERED, That this proceeding is discontinued.

By the Commission.
(S) JOHN ROBERT EWERS

Secretary
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DOCKET NO. 83—40
MEDAFRICA LINE S.P.A.

v,

AMERICAN WEST AFRICAN FREIGHT CONFERENCE AND ITS
MEMBER LINES

NOTICE

March 26, 1986
Notice is given that no appeal has been taken to the February 18,
1986, dismissal of the complaint in this proceeding and the time within
which the Commission could determine to review has expired. No such
determination has been made and accordingly, the dismissal has become
administratively final.

(S) JOHN ROBERT EWERS
Secretary
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DOCKET NO. 83—40
MEDAFRICA LINE, S.P.A.

V.

AMERICAN WEST AFRICAN FREIGHT CONFERENCE AND ITS
MEMBER LINES

COMPLAINT DISMISSED WITH PREJUDICE

Finalized March 26, 1986

By motion filed February 10, 1986, Complainant, Medafrica Line, S.p.a.
requests that the complaint it filed against the Respondent, American West
African Freight Conference and fourteen named members of that Con-
ference,! be dismissed with prejudice against reinstitution of the proceeding.
Hearing Counsel is an Intervenor in the proceeding.

The complaint was filed September 7, 1983. As amended for the second
time, the complaint alleged violation of sections 15 and 32(c) of the Ship-
ping Act, 1916, 46 US.C. app. 814 and 831(c), and section 528.3(b)
of the Commission’s Regulations governing self-policing requirements for
section 15 agreements, 46 CFR 528.3(b).

During the course of the proceeding, the Complainant was declared a
bankrupt by an Italian Court in Genoa on October 24, 1984. This resulted
in the issuance of an order suspending the procedural schedule of the
case because, among other things, the authority of counsel for the Complain-
ant to act for the Complainant was not clear. See, e.g. Order of November
14, 1984.

Ultimately, counsel for the Complainant received specific written instruc-
tions from the Trustee in Bankrupicy to reenter an appearance in the
proceeding and to withdraw the complaint with prejudice. (A copy of
those instructions is attached to the motion.,) Counsel advises that the pre-
conditions enumerated by the Trustee in the written instructions have been
satisfied and that he is, therefore, authorized to reenter his appcarance
and file the instant motion.

Hearing Counsel does not oppose the motion. The Respondents consent
to the granting of the motion.

1Societe Ivoirenne De Transport Marine was not named a Respondent in the complaint. Tt was added as
a Respondent pursuant to the first amended complaint. The amended complaint deleted AFEA Line Limited
which was named 2 Respondent in the complaint,
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The motion is granted, The complaint is dismissed with prejudice against
its reinstitution,

(S) SEYMOUR GLANZER
Administrative Law Judge
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DOCKET NO. 85-13
MARCELLA SHIPPING COMPANY LTD.

NOTICE

March 26, 1986

Notice is given that no exceptions have been filed to the February
18, 1986, initial decision in this proceeding and the time within which
the Commission could determine to review that decision has expired. No
such determination has been made and accordingly, that decision has become

administratively final.

(S) JoBN ROBERT EWERS
Secretary
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DOCKET NO. 85-13
MARCELLA SHIPPING COMPANY LTD.

Respondent Marcella, a vessel-operating common carrier by water in the Florida-Bahamas
trade, found to have violated section 18(b)(3) of the Shipping Act, 1916, by misrating
187 items on five voyages occurring, between September and October 1980, and by
misrating two shipments on one voykgc in November 1983. Marcella also found to
have violated section 18(b)(1) of the Act by operating seven voyages between July
and October 1983 after its tariff had been cancelled by the Commission,

Marcella’s defenses, namely, that it did not violate law intentionally, that it relied upon
its agents, that it did not undersiand tariff law, that it was a struggling company serving
a poor, third-world nation, are either unsupported by evidence or are relevant only
with respect to the issue of penalties to be asseased.

The record does not contain much evidence relating to aggravating and mitigating factors
on the question of penaltes. However, it does show that Marcella acted with apparent
indifference to and disregard of tariff law for a period of time and similarly toward
the Commission’s investigator, although on the last two voyages of record in November
1983, Marcella appears to have correctly rated all shipments. Moreover, Marcella presented
no witnesses and no evidence of mitigating factors at the hearing,

To deter future violations and to encourage compliance with law without jeopardizing the
continued existence of an apparenly small carrder, Marcella is assessed $150,000 in
penalties, However, if Marcella pays $20,000 over a four-month period, it may petition
the Commission for remission of the balance in whole or in part provided that it fumishes
reliable financial evidence showing inability to make further payments and other evidence
of diligence. Marcella is also ordered to cease and desist from violaling the relevant
tariff provisions of the Shipping Act of 1984,

Robert V, Shea for respondent Marcella Shipping Company Ltd.
Aaron W, Reese and Joseph B. Slunt for Hearing Counsel.

INITIAL DECISION ! OF NORMAN D. KLINE, ADMINISTRATIVE
LAW JUDGE

Finalized March 26, 1986

The Commission began this proceeding by serving an Order of Investiga-
tion and Hearing on May 3, 1985, which charged respondent Marcella
Shipping Company Ltd. (Marcella) with several violations of law. More
specifically, the Commission stated that it had information indicating that
at certain times during 1980 and 1983 Marcella, an ocean common carrier
operating between ports in Florida and ports in the Caribbean, had charged
rates other than those specified .in its tariffs in violation of section 18(b)(3)
of the Shipping Act, 1916 (formerly 46 U.S.C. sec. 817(b)(3)); and that

1'This decision will become the decision of the Commission in the absence of review thereof by the Com-
mission (Rule 227, Rules of Practice and Procedure, 46 CFR 502.227).
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on certain voyages in 1983, Marcella had operated without having a tariff
on file with the Commission, in violation of section 18(b)(1) of the Shipping
Act, 1916 (formerly 46 U.S.C. sec. 817(b)(1)).2 The Commission also stated
that Marcella’s owner and principal officer had been informed of the above
mmformation and about similar information regarding earlier voyages, that
this person acknowledged some rate deviations which he attributed to
Marcella’s agent, that Marcella had apparently gone out of business for
a while and had had its tariff canceled by the Commission, but that it
had apparently resumed business and filed a tariff after having been warned
about operating without a tariff on file, and certain other matters. After
being warned that Marcella had possibly violated law, Marcella, through
an attorney, in July 1984, made a general denial of the charges. The
Commission’s responsible personnel thereafter sent a claim letter to Marcella
in September 1984, seeking the compromise civil penalties as authorized
by section 32(e) of the 1916 Act (46 U.S.C. app. 831(e)) and the Commis-
sion’s regulation, 46 CFR Part 505. Marcella failed to respond to the
claimn letter, and the Commission thereafter instituted this formal proceeding.

The record developed in this proceeding consists of the written testimony
of the Commission’s District Investigator, Mr. Donald H. Butler (Ex. 1),
a series of workpapers and manifests showing how respondent Marcella
rated shipments on 15 voyages occurring in 1980 and 1983 (Exs. 2-6),
a letter from Marcella’s attorney containing a general denial of violations
of law (Ex. 7), and a copy of a notice of intent to cancel one of Marcella’s
tariffs (E. 8). The final exhibits consist of the Investigator’s notes relating
to tariff charges used in the investigator’s workpapers and analyses and
a copy of Marcella’s tariff (FNC No. 2). These last two documents were
offered into evidence by Hearing Counsel by motion after the oral hearing.
They are admitted as Exhibits 9 and 10, respectively.

In addition to the documentary evidence described above, testimony of
the District Investigator, Mr. Butler, was taken at an oral hearing held
in Washington, D.C., on July 25, 1985. No other witnesses appeared at
the hearing. Captain Eddins Taylor, Marcella’s principal officer, did not
attend the hearing but Marcella’s counsel did attend.

Following the hearing, briefs were filed by Hearing Counsel and respond-
ent Marcella on September 20, November 5, and November 22, 1985.

2 At the time of the alleged violations, the operative laws were section 18(b)(1) and 18(b)(3) of the Ship-
ping Act, 1916, which, at the time, were codified as 46 U.8.C. secs. E17(b)(1} and 817(b)(3). Effective June
18, 1984, these laws were repealed and superseded by sections 8(a)(1) and I(b)(1) of the Shipping Act of
1984, 46 U.S.C. app. secs. 1707(a)(1) and 1709(b)(1). See section 20, P.L. 98-237, 90 Stat. 67. The penalty
provisions in effect at the time of the violations ($5,000 per day) were found in section 18(b)(6) of the Ship-
ping Act, 1916 (46 U.S.C. sec. 817(b)(6)). These provisions were repealed and re-enacted as section 13(a)
of the 1984 Act, 46 U.S.C. app. sec. 1712(a). The Commission’s authority to assess penalties is contained
in section 32(e) of the Shipping Act, 1916, at the time codified as 46 U.S.C. sec. 831(e). This authority
is now set forth in section 13(c) of the 1984 Act, 46 U.S.C. app. sec. 1712(c).
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On January 17, 1986, when Chief Administrative Law Judge Cograve
became unavailable, the proceeding was reassigned to the present presiding

judge.
FINDINGS CF FACT

The facts proposed by Hearing Counsel in his opening brief showing
violations of sections 18(b)(1)} and 18(b)(3) of the 1916 Act at certain
times in 1980 and 1983 are essentially undisputed. Respondent's defenses
to the charges set forth in the Commission's Order are in the nature
of legal and equitable arguments in mitigation of the offenses. Accordingly,
the findings of fact set forth below are in accord with those proposed
by Hearing Counsel. Later in this decision I will find additional facts
which bear upon the question of the appropriate penalty to be assessed.
The specific facts are as follows:

1. Marcella is an oceangoing common carrier operating in the foreign
commerce of the United States between Miami, Florida, and the Bahatnas.3
It has a mailing address in Nassau, the Bahamas, but also receives its
mail at a Miami address. Its principal officer is Captain Eddins Taylor.
It is believed that the Taylor family owns the line.

2, Marcella first filed a tariff (FMC No, 1} with the Commission effective
March 24, 1974. It has since filed three more tariffs (FMC Nos. 2, 3,
and 4) effective March 6, 1979, April 3, 1981, and October 11, 1983,

3. Captain Taylor resides in the Bahamas but comes to Miami periodi-
cally, Marcella has retained at least three different agents located in Miami
while it has been operating a service, The first agent was Habrew Maritime
International, Inc., up to March 1981. The second agent was Bernuth Marine
Shipping Company which succeeded Habrew. The third and current agent
is Bahamas International Shipping which was Marcella’s agent at least
by August 1983,

4. The Commission's District Investigator, Mr, Donald H. Butler, devel-
oped facts concerning Marcella's operations. He obtained voyage files from
Marcella's agent, Habrew, concerning voyages of one of the two ships
which Marcella was operating, the M/V MARCELLA II, covering the period
January 2, 1979 through October 29, 1980. Copies of manifests and bills
of lading were obtained for M/'V MARCELLA 1I voyages 207-211, 241-
245, and 260-264. These fifteen voyages were taken as a representative
sample of the 65 voyages involved during that time period and fell at
the beginning, middle and end of the period. Only the last five voyages,
Nos. 260-264, occurred within the five-year period of limitation prescribed
by section 32(e) of the 1916 Act regarding the assessment of penalties.
These voyages occurred between September 18, 1980 and October 29,

3 Although Marcella's tariffs indicate that Marcella served ports in the Caribbean, the evidence adduced
shows that the carrler served ports in the Bahamas from Miami, end there Is no evidence in this record of
actual voyages to pons other than those in the Bahamas.
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1980, at a time when Marcella’s tariff FMC No. 2 was on file with
the Commission.

5. Analysis of the fifteen MARCELLA I voyage files shows that for
217 shipments carried on the first five voyages selected (Nos. 207-211),
all 217 shipments were misrated. On 207 shipments Marcella charged an
aggregate sum of $7,334.71 more than the rates and charges specified
in its tariff. On the remaining 10 shipments, Marcella charged an aggregate
sum of $4,470.30 less than the applicable rates and charges in the tariff,

6. On the remaining 10 voyages (Nos. 241-245; 260-264) a total of
410 shipments were carried. Out of that total, 408 shipments were misrated,
Marcella charged an aggregate sum of $10,096.94 more than the rates
and charges specified in its tariff on 201 shipments and undercharged
an aggregate sum of $4,327.15 on 207 shipments,

7. For five voyages which are within the five-year period of limitation
regarding assessment of penalties (Nos. 260-264) there were 189 items
shipped. Marcella misrated all but two items. In the aggregate, Marcella
overcharged by $2,500.34 and undercharged by $2,648.23 on these five
voyages.*

8. Marcella’s tariff was canceled by the Commission, effective July 5,
1983, as an inactive tariff. A new tariff (FMC No. 4) was filed effective
October 11, 1983, as noted earlier, A review of Marcella’s operation during
the period from July 5, 193 to October 11, 1983, was undertaken to
determine if Marcella had operated as a common carrier after its tariff
had been canceled. It was found that Marcella operated seven voyages
on two ships, the M/V MARCELLA II and the M/V MIRANDA, after
its tariff had been canceled and before its new tariff went into effect.
These seven voyages were as follows:

No. Sailed Vessel Voyage
1. 125/83 M/V MARCELLA 1T 297
2 8/17/83 M/V MIRANDA ]
3. B/14/83 M/V MARCELLA II 298
4, 9/01/83 M/V MARCELLA II 299
3. 9/18/83 M/V MARCELLA III 300
6. 9/23/83 M/V MIRANDA 16
7. 10/04/83 M/V MARCELLA 11 301

9, On these seven voyages, the bills of lading and manifests showed
that a total of 181 shipments were carried during a period of 68 days
between the sailing of the first and the seventh voyage. (Marcella had
no tariff on file for a total of 97 days before its tariff No. 4 went into
effect.)

4The data for the five voyages within the five-year period of limitation were derived by adding individual
figures from the investigator’s worksheets for those voyages as shown in Exhibit 4. Because there were sev-
eral items per bill of lading, the number of items does not comespond to the number of bills of lading.
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10. An analysis was performed on four voyages occurring-after Marcella's
tariff (FMC No. 4) went into effect on October 11, 1983.5 On the first
voyage (M/V MIRANDA voyage no. 17) sailing on October- 22, 1983,
Marcella carried only bulk feed on the entire ship. Because rates on bulk
cargo need not be filed in carrier's tariffs under applicable law, it was
not considered necessary to determine if Marcella had violated section
18(b)(1) of the 1916 Act as to that voyage.® However, on the three subse-
quent voyages, it was found that Marcella had misrated two shipments
on one voyage (M/V MIRANDA voyage 18) out of a total of 64 shipments
on all three voyages. No misratings were found on the last-two voyages
analyzed. On voyage 18, sailing November 9, 1983, the two shipments
consisted of cases of beer which were undercharged an aggregate total
of $3,508.04, The reason for the undercharge primarily was that Marcella
rated the beer at $3.60 per hundredweight rather than $7.20 per hundred-
weight as the tariff provided. About 10 months after this sailing, effective
September 13, 1984, Marcella filed the $3.60 rate.

11. During 1984 the Commission’s investigator attempted to get in touch
with Captain Taylor over many months without success until finally Captain
Taylor was contacted at the offices of his attorney, Mr, Shea. However,
Captain Taylor did not furnish any additional information as had been
requested and as he had represented he would do. His attorney issued
a letter, dated July 24, 1984, containing a general denial of any violations
of law (Ex. 7). Thereafter a claim letter dated September 24, 1984, was
sent to Marcella seeking to compromise civil penalties under the Comnmis-
sion’s authority set forth in section 32(e) of the 1916 Act and the Commis-
sion's pertinent regulation, 46 CFR Part 505 (1983). Marcella did not
respond to the claim letter,

DISCUSSION AND CONCLUSIONS

The record in this case clearly establishes violations of 18(b){(1) and
18(b)(3) by the respondent. Section 18(b)(1) provides in relevant part (46
U.S.C. sec. 817(b)(1)):

Every ‘common carrier by water in foreign commerce and every
conference of such carriers shall file with the Commission and
keep open to public inspection tariffs showing all the rates and
charges of such carrier or conference of carriers for transportation
to and from United States ports and foreign ports. . . .

5'The four voyages were as follows:

Vessel Sailed VYovage

M/V MIRANDA 10/22/83 17

MY MIRANDA 11/09/83 18

M’Y MARCELLA I 11/12/83 an

M/V MARCELLA IT 11/26/83 lic
¢Section 18(b)(1) of the [916 Act provided that-the tariff-flling requirements *‘shall not be applicable to

cargo loaded and carried without mark or count. , . ."’ 46 U.S.C, sec. B17(h)(1).
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Section 18(b)(3) provides in relevant part (46 U1.S.C. sec. 817(b)(3):

No common carrier by water in foreign commerce shall charge
or demand or collect or receive a greater or less or different
compensation for the transportation of property or for any service
in connection therewith than the rates and charges which are
specified in its tariffs on file with the Commission and duly
published and in effect at the time. . .

As the evidence, which is undisputed, clearly shows, on the voyages
specified for investigation by the Commission’s Order (Order at 4; Appendix
A) on five voyages occurring between September 18 and October 29,
1980, Marcella misrated 187 items, overcharging an aggregate sum of
$2,500.34 and undercharging an aggregate sum of $2,648.23. Such misrating
continued a pattern that had begun on earlier voyages going back to January
2, 1979. All of these misratings occurred at a time when Marcella’s agent
in Miami was Habrew Maritime International, Inc. and occurred in violation
of Marcella’s tariffs on file with the Commission, first FMC No. 1 and
then, effective March 6, 1979, FMC No. 2.

Several years later, in 1983, after Marcella’'s tariff had been refiled
(as FMC No. 4) by its current agent, Bahamas International Shipping,
effective October 11, 1983, Marcella misrated two shipments of beer on
a voyage which sailed on November 9, 1983, undercharging the shipments
an aggregate of $3,508.04.

Between the times of these violations of section 18(b)(3), during the
period July 5, 1983 to October 11, 1983, when Marcella had no tariff
on file with the Commission because the Commission had canceled its
tariff (FMC No. 3) on July 5, 1983, Marcella nevertheless operated seven
voyages over a 68-day period between July 29, 1983, and Qctober 4,
1983. Marcella carried 181 shipments on these voyages.

Marcella’s Defenses

That these violations occurred in fact is not disputed, as I have mentioned.
However, Marcella raises several defenses which essentially are equitable
in nature and, if relevant, bear upon the question of penalties rather than
upon findings of violations. Thus, Marcella argues on brief that the manager
of Marcella’s agent at the time of the 1980 violations, Habrew Maritime
International, acknowledged that a number of rates were charged that were
not filed in Marcella’s tariff. However, the manager stated that the
misratings were not intentional and reflected Captain Taylor’s lack of knowl-
edge about tariff-filing law. (Marcella Reply brief at 2). Marcella proceeds
to argue that although ignorance of the law is not an excuse, “‘[g]eneral
principles of equity compel us to sympathize with Mr. Taylor’s lack of
knowledge of the tariff laws.”” (Id.) Furthermore, argues Marcella, Captain
Taylor is not a U.S. citizen, he lives in the Bahamas, and it would be
“harsh to expect him to know complicated U.S. maritime laws.” (Id.)
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Marcella also argues that it is unclear from the record as to whether
Marcella’s agent advised Captain Taylor about the seriousness of the tariff
laws, It is argued not only that the violations were not intentional but
that Marcella did what it did ‘‘for economic survival” in a trade that
served the Bahamas, which is ‘‘a small struggling third world nation,”
(Id., at 3.) Marcella asks, **Can one fault a company for attempting to
stay afloat in an economic sea of uncertainty?'' (/d.) Furthermore, it is
argued that levying a stiff penalty against Marcella would ‘‘send a struggling
company on its way to economic death.”” (/d., at 4.) As to the violations
of section 18(b)(1), when Marcella operated without a tariff on file, Marcella
argues that Marcella had changed shipping agents, was not aware that
its tariff had been canceled, and that Marcella should not be punished
because the company believed in good faith that it was operating within
the law. (Id., at 5.) Finally, Marcella argues that there were problems
in Marcella's receiving mail at'its Bahamas address. ({4.)

The Lack of Need to Show Intent

Whatever the validity of these arguments, and for the most part, they
are not supported by evidence in the record,? it is clear that their only
relevance can be to the question of penalties. Neither section 18(b)(1)
nor 18(b)(3) requires the element of intent before a finding of violation
can be made. In other words, they are ‘‘absolute-liability’’ statutes in con-
trast to such laws as the former section 16, initial paragraph of the 1916
Act, 46 U.S.C. sec. 815, new section 10(a)(l) of the 1984 Act (46 U.S.C.
app. sec. 1709(a)(1), which laws prohibit activity which is ‘‘knowing and
willful,** Statutes which do not qualify the activity by relating it to intent
prohibit the activity regardless of intent or motivation.

The nature of section 18(b)(3) as an ‘‘absolute-liability’’ statute is shown
in a number of critical cases. In an early one, Lowisville & Nashville
Railroad Company v. Maxwell, 237 U.8. 94, 97 (1915), the Supreme Court
made clear that the corresponding tariff law in the Interstate Commerce
Act demanded strict adherence and did not permit deviation for any reason.
The Court stated:

Under the Interstate Commerce Act, the rate of the carrier duly
filed is the only lawful charge. Deviation from it is not permitted
ugon any pretext. Shippers and travelers are charged with notice
of it, and they as well as the camier must abide by it, unless

7 Captain Taylor, Marcella’s principal officer, residing in the Bahamas, did not attend the hearing In Wash-
ington, D.C. His counsel, Mr. Shea, did attend, but, not having a witness, was mainly forced to make argu-
ments and comments about the testimony of Mr. Butler, the Commission's investigator. Counsel represented
that Captaln Taylor was in the Bahamas at the time of the hearing on business but did not assert that Captain
Taylor was unable to obtaln trensportation to the hearing. (See hearing transcript at 30-35.) Counse! asked
that the hearing be continued. Hearing Counsel opposed the request because of the inconvenlence to Mr
Butler, who had come from New Orleans and would have had to retum to Washingtor. Judge Cograve denled
the request (Tr, 34-35.)
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it is found by the Commission to be unreasonable. Ignorance
or misquotation of rates is not an excuse for paying or charging
either less or more than the rate filed. This rule is undeniably
strict and it obviously may work hardship in some cases, but
it embodies the policy which has been adopted by Congress in
the regulation of interstate commerce in order to prevent unjust
discrimination.

The Commission has consistently followed the above principles enunciated
by the Supreme Court when applying the shipping acts, See Ocean Freight
Consultants, Inc. v. the Bank Line Limited, 9 FM.C. 211, 214-215 (1966),
which specifically cited the Maxwell case and more recent cases and found
them applicable to section 18(b)(3). See also Sun Co. v. Lykes Bros.,
20 FM.C. 68, 70 n, 8 (1977) (‘“‘Neither mistake, inadvertence, contrary
intention of the parties, hardship nor principles of equity permit deviation
from the rates, rules and regulations in the carrier’s filed tariff.’”) See
Sanrio Company, Ltd. v. Maersk Line, 23 FM.C. 154, 195-196 (ID. adopt-
ed by the Commission, 23 FM.C. 150 (1980)) for a discussion of the
many decisions of the Commission and courts following the Maxwell prin-
ciples and establishing that tariffs have the force and effect of law which
override private contracts. In Sanrio, furthermore, it was stated with respect
to the carrier’s duty to rate cargo it transports accurately (23 FM.C. at
152):

Once the carrier breaches this duty, section 18(b)(3), and analogous provi-
sions of the Interstate Commerce Act, require the imposition of liability
without fault. [Case citation omitted.] No other approach is consistent with
the overriding statutory purpose of eliminating unjust discrimination between
shippers. (Case citations omitted.)

Therefore, it is irrelevant for purposes of finding violations of section
18(b)(3) or section 18(b)(1), which similarly requires carriers to file tariffs
without regard to their intent or motivation, whether the carrier did or
did not intentionally violate the law or whether the carrier was ignorant
of the law.®8 As Marcella concedes (Marcella Reply Brief at 2), “‘it has
long been stated that ignorance of the law is no excuse.”” That is a true
statement of the law and the Commission has recognized that honest mis-
takes or infrequent violations of section 18(b)(3) are not defenses to findings
of violations but are rather pleas in mitigation. See Rafes, Hong Kong-
United States Trade, 11 FM.C. 168, 178 (1967). Accordingly, I find that
Marcella has violated both laws at the times indicated above and will
consider Marcella’s arguments as to intentions, lack of knowledge, etc.,

8Bven if a finding of intentional violation of section 18(h)(1) or 18(b)3) is necessary, respondent’s pattern
of conduct showing indifference to and disregard of the requirements of law is tantamount 1o “‘knowing and
willful” behavior under administrative law. I will discuss this matter later in connection with the question

of penalties,
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when determining whether and in what amount penalties should be as-
sessed.®

Marcella’s Responsibility For Its Agents’ Activities

A related argument to the above regarding Marcella’s or Captain Taylor’s
purported lack of knowledge or intent to violate law are the ones suggesting
that the violations were somehow more the responsibility of the Miami
agents than they were of Marcella and Captain Taylor who resided in
the Bahamas, These arguments can be given short shrift. Counsel for Mar-
cella conceded at the hearing that Marcella would be responsible for viola-
tions of law even if the agents actually committed the violations. (Tr.
31.) At best the argument could only have some minimal relevance to
the question of penalties. Neither the Commission nor the courts recognize
a doctrine that a principal or a corporation can avoid liability under law
for the wrongdoing of its agent acting within the scope of the agent’s
employment and authority, For example, in Hellenic Lines, Ltd—Violation
of Sections 16 (First) and 17, 7 FM.C. 673 (1964), the Commission found
that a carrier had unreasonably prejudiced and unjustly discriminated against
shippers in violation of sections 16 and 17 of the 1916 Act because the
carrier's agent in Djibouti, French Somaliland, had charged varying rates
on the same coffee items to different shippers, The carrier had argued
that it was not responsible and that its agent in Djibouti had engaged
in unauthorized ‘‘criminal”® conduct although the agent was authorized to
quote rates that would meet the stiff competition, The Commission held
that the law in question did not require a showing of unlawful intent.
(7 EM.C. at 675-676.) The Commission totally rejected the carrier's defense
that it was the agent who was responsible, stating (7 F.M.C. at 676):

To adopt respondent’s position would do much to frustrate the
objectives of the Shipping Act. Respondent necessarily performs
its far-flung transportation business by utilizing agents to solicit
and book cargo and attend to various other requirements of the

9 Marcella also cites two Commission cases in support of its argument that intent should be an element
in a section 18 violatlon. These cases are Philippine Merchants Steamship Co., Inc, v, Cargill, Inc., 9 FM.C,
55 (1965); and Investigation of Certain Practices of Steckton Elevators, 8 FM.C, 181 (1964). Neither case
involved section 18(b)(1) or LB(b)(3). Philippine Merchants involved sectiona 13, 16, and 17, and the Com-
mission noted that certain provisions of section 16 of the 1916 Act, which specified *‘unjust device or
means,” required a finding that respondent had done something with knowledge that it was unlawful. 9
FM.C, at 165. Stockien Elevators involved sections 16 and 17 of the 1916 Act and qualifying statutory lan-
guage regarding “‘unjust®’ or “‘unreasonable’ practices, and, to some extent, the purpose of the activity under
investigation was considered as to the question of violation. See 8 F.M.C. at 199-201, Howaver, the decision
specifically noted that the practices there involved *‘were in no way related to tariff rates or charges and
cannot be considered a3 involving rebating in any fashion,’' 8 F.M.C. at 201, Another case cited by Marcella
is National Van Lines Inc. v. U.5., 355 R.2d 326 (Tth Cir. 1966). That case, however, Involved interpretation
of an ambiguous tarlff and held that the tariff should be construed in a reasonable way so as to accord with
the understanding of the affected parties and to avoid unmecessary, devastating punishment of the carriers
which had created the tariff ambigulty by omitting a critical rule in filed tariffs. The present case invoives
wmisrating and operating without a tariff, and is not one involving a camier's trying to Interpret an ambiguous,
filed tariff in a reasonable way.
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business. Under respondent’s theory, however, it could immunize
itsetf from the common carrier responsibilities placed upon it by
the Act simply by disassociating itself from any of its agents’
activities which are brought into question. This could take the
form, as here, of a plea of ignorance of the agent’s conduct
and a claim that the carrier lacked any intent itself to violate
the law. The Act does not permit of any such evasion. United
States v. American Union Transport, Inc., 327 U.S. 437, 457
(1946). Tt is regulatory legislation which evinces a strong policy
of protecting the public, and there is ample authority for the
view that a principal is liable [for] his agent’s violation of such
a statute, including a violation which is a misdemeanor. (Footnote
citation omitted.)

The Commission proceeded to find that the agent had acted within the
scope of his authority and on respondent’s behalf and that “‘[rlespondent
therefore must clearly answer for the agent’s action in this regard.” (Id.)
In addition, however, the Commission found that the respondent carrier
was not free of fault. This was because it failed to exercise greater super-
vision over the agent. The fact that the agent was distantly located in
Africa and there were problems in communicating with him was not found
to be an excuse. Rather it was found to require respondent to exercise
greater precaution as to its agent’s conduct. (Jd.) Similarly, the fact that
the carrier and its agent were engaged in an unstable rate situation and
were trying to meet keen competition was not found to excuse the violations.

The Commission has consistently followed the Hellenic doctrine and
has imposed liability on principals for the acts of their agents, regardless
of the principal’s actual awareness of the agent’s illegal act. Thus, in
Unapproved Section 15 Agreements—SpanishiPortuguese Trades, 8 F.M.C.
596 (1965), respondent carriers were found to have violated section 15
of the 1916 Act by failing to file agreements. They had argued that the
agreements ‘‘were entered into by foreign agents acting without authority,
and uninformed as to the requirements of American law.”” 8 F.M.C. at
609, The Commission found no merit to the argument, stating (8 F.M.C.

at 609):

Respondents’ delegation to agents of such considerable authority
carries with it an obligation to thoroughly apprise their agents
of the applicable law, for it is no less damaging to the public
interest when the law is violated by design, or inadvertently;
by an agent, acting on behalf of a principal, or by the principal
itseIf. Sound enforcement of the Shipping Act of necessity de-
mands that those subject to its terms be held to a strict standard
of accountability for the acts of agents representing them. . . [Wle
cannot allow a carrier to ‘‘immunize itself from the common
carrier responsibilities placed upon it by the Act by disassociating
itself from any of its agent’s activities which are brought into
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question.”” Such responsibilities extend to liability of the principal
for violations -of law by his agent.

See also Malpractices—Brazil/United States Trade, 15 FM.C. 55, 59
(1961) (*‘Shipping Act cannot be circumvented through the medium of
an agent); Pickup and Delivery—Puerto Rico, 16 FM.C. 344, 350 (1973)
(‘“‘Respondents cannot insulate themselves from the responsibility for the
proper performance of the service by attempting to relieve themselves of
accountability for their agents’ acts.’’)

The Commission’s decisions in the above cases are consistent with mod-
ern authority which holds corporations and principals liable for the misdeeds
of their agents acting within the scope of the agents’ authority, even to
the extent of imposing punitive damages on the corporation or principal.
See, e.g., American Society of Mechanical Engineers, Inc. v. Hydrolevel
Corporation, 456 U.S. 556, 567~-568; 574-576 (1982) (nonprofit association
held liable under antitrust laws for violations of law committed by its
agents acting with apparent authority even to the extent of being liable
for punitive damages); General Motors Acceptance Corporation v. Froelich,
273 F.2d 92 (D.C. Cir. 1959) (corporation liable for punitive damages
for the wrongful acts of its agents acting within scope of -authority and
corporation ratified or authorized the agents’ conduct); Dark v. United
States, 641 F.2d 805 (9th Cir. 1981) (principal liable for acts of agents
acting within scope of their apparent authority even if principal not involved
in the agents’ acts); 3 Am Jur. 2d, Agency, sec. 267, 25 CJ.S., Damages,
sec, 125(4) at 1156 (principal liable for. punitive damages for acts of agents
if principal failed to exercise due and reasonable care in retaining or employ-
ing agents). Prosser, Law of Torts (4th ed. 1971 at 12; (5th ed. 1984)
at 13.10

The Question of Penalties

In addition to the issues of violations, the Commission’s Order specified
that it was to be determined ‘‘[w]hether, in the event Marcella is found
to have violated Section 18(b)}{1) and/or 18(b}(3) of the Shipping Act,
1916 . . . civil penalties should be assessed and, if so, the amount of
such penalties.” (Order at 4.) The record shows clearly that Marcella did
violate these laws at certain times in 1980 and 1983, as discussed above.
Therefore, it-is necessary to determine the penalty issue.

Hearing Counsel argues that the maximum penalty for the violations
is $370,000 ($30,000 for misratings on six voyages and $340,000 for opet-

10Many cases hold, furthermore, that principals are listle for the. acts of thelr employess acting within
the scope of thelr authority even if the principal had no awarenes of the agent’s act of even If the agent’s
acts were fraudulent. See, ¢.g., United States v, lllinois Central Railroad, 303 U.S. 239 (1938); Curtls, Collins
& Holbrook Co. v. United States, 262 U.S. 215, 222223 (1923); Gleason v. Seaboard Air Line Railway
Co., 278 U.S. 349 (1929). :
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ating without a tariff for a period of 68 days).!! Hearing Counsel argues
further that “‘a severe penalty should be imposed in order to reflect the
grave nature of the violation”” because ‘‘[the respondent obviously has
never taken into consideration the serious nature of this violation. . . .”
(H.C. Opening Brief at 8.) In his reply brief, Hearing Counsel further
argues in favor of a ‘‘severe penalty’’ by pointing out ‘‘a serious disregard
of tariff filing requirements by Marcella’ and the further fact, in reply
to Marcella’s arguments regarding its alleged weak financial condition,
that *‘Marcella did not even attempt to put evidence into the record as
to its financial condition.”” (H.C. Reply Brief at 8.)

As discussed earlier, Marcella contends that it did not intentionally violate
law, had relied upon agents, had difficulty receiving mail in the Bahamas,
was attempting to survive in a difficult economic climate in a trade serving
a small struggling third-world nation, and that punishment would destroy
Marcella.

The current law regarding factors to be considered by the Commission
when fixing penalties is section 13(c} of the Shipping Act of 1984 (46
U.S.C. app. sec, 1712(c)). That statute provides:

In determining the amount of the penalty, the Commission shall
take into account the nature, circumstances, extent, and gravity
of the violation committed and, with respect to the violator, the
degree of culpability, history of prior offenses, ability to pay,
and such other matters as justice may require.

The Commission’s current regulation implementing the above law is 46
CFR 505.3(b) (1985). This regulation follows the statutory language but
adds a factor for *‘deterrence and future compliance with the Commission’s
rules and regulations and the applicable statutes.”’

The previous regulation in effect under the 1916 Act and at the time
of the violations was 46 CFR 505.1 (1983), originally promulgated in
1979. See Collection, Compromise and Termination of Enforcement Claims,
22 FM.C. 238 (1979). That regulation did not limit the factors to be
considered but did include factors set forth in another regulation (4 CFR
Part 101-105). The regulation stated:

[Flor the purpose. of this part, the criteria for compromise, settle-
ment, or assessment may include but need not be limited to,
those which are set forth in 4 CFR Part 101-105.

11 These calculations of maximum penalties may be conservative, as Hearing Counsel suggests (H.C. Open-
ing Brief at 6~7). Section IB(b)6) of the 1916 Act, the operative statute, provided for a maximum penalty
of $5,000 ““for each day such violation comtinues.” If each misrated shipment is counted 85 a separate viola-
tion of section 13(b)3) and there were 189 misrated shipments, as the record shows, then the maximum
penalty would be $945,000. If the total period when Marcella had no effective tariff on file with the Commis-
sion were 97 days rather than the 68 days when they actually operated voyages, the maximum penalty would
increase to $485,000 for the section 18(b)(1) violation. Total maximum penalties for all violations would in-
crease to $1,430,000.
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The regulation referred to by the Commission’s previous regulation imple-
ments the Federal Claims Collection Act of 1966, The criteria set forth
in that regulation (46 CFR 103) are such things as inability to pay, litigative
possibilities, cost of collecting claims, deterrence, and aid to enforcement
and to compel compliance. That regulation furthermore recognizes a distinc-
tion between ‘‘accidental or technical violations’’ which ‘‘may be dealt
with less severely’’ in contrast to ‘“*willful and substantial violations."
(46 CFR 103.5.)

I find little difference between the previous criteria and those currently
in effect. The previous regulation was equally open ended regarding criteria.
Furthermore, the previgus reference to consideration of willful and substan-
tial violations contrasted to those which are merely accidental or technical
sets up a criterion which is similar to the current one regarding the gravity
of the violation and the degree of culpability. Furthermore, in applying
the previous regulation and criteria, the Commission has exercised flexibility
and has recognized such factors as ability to pay, enforcement policy,
degree of culpability, history of prior offenses, and presence of accidental
or technical violations. See, e.g., Midland Pacific Shipping Co., Inc—
Independent Ocean Freight Forwarder License, 25 FM.C. 715, 718 (1983},
the Commissions statement (25 F.M.C. at 719) that *‘[t]he prescription
of fair penalty amounts is not an exact science. There is a relatively
broad range within which a reasonable penalty might lie.’* See also Certified
Corp. and Seaway Distribution Corp—Possible Violations of Section I6,
Initial Paragraph, 24 FM.C. 542, 544 (1982) (*‘In determining the amount
of the penalty ultimately assessed, the Commission takes into account the
particular circumstances of each case, including any mitigating factor, as
well as the policy underlying the assessment of penalties generally.'');
cf. Butz v. Glover Livestock Commission Co., 411 U.S. 182, 187-188
(statute gave Secretary of Agriculture broad discretion to devise sanctions
that in his judgment would deter violations and achieve the objectives
of the statute.) I therefore will consider whatever factors are shown to
exist in this case and conclude that such factors are essentiglly the same
under either the previous or the current regulation so that my conclusions
as to the amount of penalty would be the same under either regulation.12

The record clearly shows violations of section 1B(b)(3) of the 1916
Act on six voyages, five sailing in 1980 and one in 1983. It also clearly
shows violations of section 1B8(b)1)} of that Act on seven voyages in

12The Commission has stated that current law may be applied to proceedings brought under the (916 Act
unless manifest injustice would result or if there 1s a statutory directive or legislative history to the contrary.
See Application of Shipping Act of 1984 lo Formal Procsedings Pending Before Federal Maritime Commis-
sion on June 18, 1984, 22 SRR 976 (1984). The current regulation and law regarding criteria for determining
the amount of penalties are not essentially different from the previous ones and, if applied, should not preju-
dice Marcella. The maximum amount of penalty ($5,000 per day of viclation) has not changed either if the
violation was not knowingly and willfully commltted, in which case it rises to $25,000, Section 13(a), Ship-
ping Act of 1984, 46 U.S.C. app. sec. 1712(a). I will not apply the new $25,000 mazimum penalty provision
however, as this may be unfair to Marcella. Appilcation of Shipping Act of 1984, cited above, 22 SRR at
977,
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1983 over a 68-day period. The maximum penalty for these violations,
conservatively calculated, as noted above, is $370,000. Additional viclations
of section 18(b)(3) occurred earlier in 1980 on 10 voyages but those viola-
tions occurred outside the five-year period prior to May 3, 1985, when
the Commission served its Order of Investigation and Hearing and con-
sequently are not considered when determining the amount of penalty.
See Certified Corp. and Seaway Distribution Corp., cited above, 24 FM.C.
at 544.13 However, the earlier voyages do show a pattern of conduct
which continued into the relevant time period.

There is not much evidence in the record as to mitigating factors, How-
ever, the testimony of the Commission’s District Investigator, Mr. Butler
(Ex. 1), is enlightening. It reveals a pattern of Marcella’s indifference
and disregard of the requirements of law and of the Commission’s informal
investigatory efforts to ascertain wrongdoing and to terminate it. Such indif-
ference and disregard has often been held to constitute ‘‘knowing and
willful’’ conduct in administrative statutes containing those words. See,
e.g., Equality Plastics, Inc. et al, 17 FM.C. 217, 226 (1973);
Misclassification of Tissue Paper as Newsprint Paper, 4 F.M.B. 483, 486
(1954); United States v. IIl. Central Ry., 303 U.S. 239, 242-243 (1938);
E. Allen Brown—independent Ocean Freight Forwarder, 22 FM.C. 585,
595 n. 4 (1980); Ariel Maritime Group, 23 SRR 238, 247 (I.D., remanded
for unrelated reasons, 23 SRR 610 (1985). A typical statement is that
of the Supreme Court in Hll. Central Ry., cited above, 303 U.S. at 243,
that in administrative statutes a carrier may be acting “‘willfully’’ when
the carrier ‘‘either intentionally disregards the statute or is plainly indifferent
to its requirements.”’ Another statement as to the phrase ‘‘knowingly and
willfully’” is that of the Commission in Misclassification of Tissue Paper
as Newsprint Paper, cited above, 4 FM.B. at 486, where the Commission
stated:

The phrase ‘‘knowingly and willfully’’ means purposely or obsti-
nately, or is designed to describe a carrier who intentionally dis-
regards the statute or is plainly indifferent to its requirements.
We agree that a persistent failure to inform or even to attempt
to inform himself by means of normal business resources might
mean that a shipper or forwarder was acting knowingly and will-
fully in violation of the Act.

The testimony of the Commission’s District Investigator, Mr. Butler,
shows clearly and convincingly a pattern of indifference and disregard

13Ty the cited case, it was argued on exceptions to the Initial Decision that the presiding judge had erro-
neously considered numerous viclations occurring outside the five-year period when determining the amount
of penalty. The Commission did not specifically rule that those earlier violations were irrelevant for all pur-
poses. However, the Commission reduced the amount of the penalty from the maximum of $20,000 deter-
mined by the Initial Decision for four violations to $10,000 in consideration of the fact that the respondent
had made some restitution, the amount of underpayments was small, and respondent had gone out of business.
24 P.M.C. at 544,
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of the requirements of law and a persistent failure to recognize that a
carrier must adhere to filed rates in its tariff and must keep itself informed
of legal requirements. Indeed, not only does Marcella not dispute the facts
that Marcella conducted its business in the way it did but it cites its
conduct as & defense. Thus, Marcella contends that Captain Taylor relied
upon his Miami agents, lived in the Bahamas, was not aware of the require-
ments of tariff laws, had trouble receiving mail, etc. (Marcella’s Reply
Brief at 2, 4-5.) Instead of excusing the violations, however, it seems
to me that these facts should have motivated Captain Taylor to inform
himself about relevant laws, select qualified agents, and exercise some
supervision over them. If Captain Taylor wished to operate a common-
carrier service in the foreign commerce of the United States from his
home in the Bahamas and gain the benefits of participation in that com-
merce, it seems that he should have bothered to leam about this country’s
laws and try to make sure that his company and its agents were complying
with those laws.

Respondent’s Pattern of Indifference

As mentioned above, the testimony of Mr. Butler shows continued indif-
ference to law and to the Commission's informal investigation. Some of
the highlights of the testimony are the following facts,

Mr. Butler's first contact with Marcella’s first agent of record, Habrew,
showed pen and ink changes on Marcella's tariff (FMC No. 1) suggesting
that these notations were the rates charged rather than the printed rates.
Habrew, moreover, had been acting as agent for at least five oceangoing
common carriers and had been preparing manifests and bills of lading.
Habrew's traffic manager admitted that as of early 1980 and before, Mar-
cella had charged a number of rates which were not filed. He also stated
that Captain Taylor visited Miami periodically and had instructed clerks
that certain rates on particular voyages would be increased.

Habrew's traffic manager, Mr, Jovane, indicated that he would inform
Captain Taylor of the informal investigation by Mr. Bufler and ask him
to contact Mr, Butler. However, Captain Taylor did not contact Mr, Butler
even after Mr. Butler called Habrew several times, Mr. Butler learned
that Marcella had terminated Habrew’s employment as agent and had se-
lected a new agent, Bernuth, in early 1981. In September 1981, Mr. Butler
visited Bernuth’s offices and found Captain Taylor there. Captain Taylor
admitted that he was aware that some of the rates charged had not been
filed by Habrew as he had instructed Habrew to do. Captain Taylor led
Mr. Butler to believe that Captain Taylor would later confirm his statements
by letter but no letter was received. Mr. Butler learned in November 1981
that Bernuth was no longer Marcella’s agent. Mr. Butler also learned that
Marcella had apparently ceased doing business during 1982 and possibly
earlier and into 1983. On July 5, 1983, the Commission canceled Marcella's
tariff (FMC No. 3) as an inactive tariff, However, it later appeared that

28 FM.C.



MARCELLA SHIPPING COMPANY LTD. 275

Marcella was operating even without a tariff on file and that Captain
Taylor had appointed a new agent, Bahamas International, some time before
August 1983, Captain Taylor was contacted through the Traffic Manager
of Bahamas, Mr. Carlos Dovo. Captain Taylor stated that he had never
been informed of the tariff cancellation and that he was using the canceled
tariff in the operation of two vessels. He was advised of the requirements
of section 18(b)}(1) of the 1916 Act. He was again contacted in October
1983 and advised against further sailings until he filed a tariff. Captain
Taylor expressed willingness to cooperate with the informal investigation
and a new tariff (FMC No. 4) was filed effective October 11, 1983.

By letter dated October 5, 1983, Captain Taylor was again informed
of the requirements of sections 18(b)}(1) and 18(b)}(3) of the 1916 Act
and was asked to furnish copies of manifests and bills of lading for ship-
ments occurring before and after July 5, 1983, the date of the cancellation
of tariff FMC No. 3. The letter was sent, at Captain Taylor's request,
via certified mail to Bahamas International Shipping, the agent in Miami.
The letter was returned by the Postal Service as unclaimed,

Mr. Dovo, the Bahamas Traffic Manager, was again contacted in Novem-
ber 1983. He said that Bahamas had been having trouble receiving mail
at their Miami street address and suggested that the latter be sent to
Captain Taylor’s Post Office Box in Miami. A second letter was mailed
on November 11, 1983, requesting the same information. The return receipt
was signed by Mr. Dovo. No response to the letter was received. On
January 20, 1984, Mr. Butler called Captain Taylor who stated that he
thought that Bahamas International had sent the requested material but
that he would have the material sent as soon as possible, would meet
with his attorney, and would send a letter to Mr. Butler as soon as possible.

On February 13, 1984, bills of lading and manifests were received for
11 Marcella voyages between July 15 and November 26, 1983. No materials
relating to three voyages before July 5, which had been requested, were
received.

On May 11, 1984, Captain Taylor was again contacted and asked about
the requested information prior to July 5, 1983. Captain Taylor stated
that Mr. Dovo was supposed to have taken care of the matter and had
been “‘let go.”’ Captain Taylor asked for another copy of the letter of
request via express mail. A week later, on May 18, 1984, Captain Taylor
was agam contacted. He advised that he had not received the letter of
request and asked that another copy be sent to his attorney, Mr. Shea.

On May 31, 1984, Mr. Shea called Mr. Butler, advising Mr. Butler
that Captain Taylor and Marcella would cooperate in the investigation and
would send the requested material after meeting with Captain Taylor. The
material was not received, and Mr, Butler again contacted Mr. Shea on
June 6, 1984, who advised that the documents requested would be sent
later. On June 14, 1984, Mr. Shea contacted Mr. Butler and said that
Captain Taylor would send a letter. No letter was received, and on July
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9, 1984, Mr. Shea was again contacted. Mr. Shea stated that he had spoken
with Captain Taylor who wanted to confer with his Bahamian attorney
and Mr. Shea would send a letter,

On July 24, 1984, Captain Taylor was contacted at Mr. Shea's office,
He stated that he thought Mr. Shea had already provided the requested
materials and that he (Captain Taylor) would call back later that day,
No call was received by Mr. Butler, but on July 30, 1984, Mr. Butler
received a letter from Mr. Shea postmarked July 24, 1984, in which Mar.
cella, through Mr. Shea, made a general denial of any violations of law.
(See Ex. 7.)

A claim letter dated September 24, 1984, was sent to Marcella seeking
to compromise civil penalties for violations of sections 18(b)(1) and 18(b)(3)
of the 1916 Act. No response was received.

No matter how one views the above facts, they do not flatter Captain
Taylor or Marcella. At best they show a casual attitude toward: tariff law
and toward Commission investigators, At worst they suggest intentional
disregard and possibly even misrepresentation toward the Commission’s
investigator, Perhaps these naked facts read in the cold do not present
the fairest picture of Captain Taylor's conduct and that Captain Taylor
could have explained what he was doing in person so that a more accurate
picture could emerge. However, although Marcella was given notice of
hearing to be held on July 25, 1985, which notice was served on July
2, 1985, and although his counsel was informed that there would be
a hearing at some time, at least as early as June 17, 1985,4 Captain
Taylor did not bother to come to the hearing, instead, remaining on one
of the islands in the Bahamas purportedly on ‘‘business.”’ (Tr. 33-35.)
The Commission has considered cooperation by respondents and attempts
by respondents to clean up wrongdoing after warnings to be mitigating
factors in previous cases. The above facts related by the Commission’s
District Investigator at best show only slow and belated cooperation and
efforts to clean up tariff violations over a long period of time together
with a casual attitude toward applicable law and toward an informal inves-
tigation, replete with ubexplained failures to respond and runarounds. If
it is proper, when determining amount of penalty, to consider how to
deter future violations by Marcella, enforcement policy, the degree of culpa-
bility, whether the violations were innocent or willful in the administrative-
law sense, efe., which criteria applied under the previous regulation and
apply under current law, then it is certainly proper to consider such behavior
by Marcella and Captain Taylor and to fashion such a penalty so as
to encourage persons who have exhibited continued disregard for law and
a casual attitude over a period of time to exercise greater care and stimulate
them to pay attention to the laws of the country whose commerce they
are serving.

14See letter dated June 17, 1985, from Mr. Shea, addressed to Judge Cograve,
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Factors in Mitigation

Having considered the above aggravating factors, I must also consider
any factors in mitigation. Because Captain Taylor did not appear at the
hearing and Marcella did not present any evidence as to its financial condi-
tion and ability to pay, it is difficult to weigh this particular factor. What
I am left with is argument by counsel that Marcella serves a struggling,
third-world nation and that harsh penalties would destroy the carrier. I
can officially notice that the Bahamnas are a small group of islands and
are not a major nation. That does not tell me how healthy Marcella is
in terms of its finances. The record shows that Marcella operated two
motor vessels and seemed to confine itself to Miami and ports in the
Bahamas. The manifests of the voyages shown in the record indicate a
wide variety of goods which Marcella has carried to the Bahamas, inciuding
a relatively large number of automobiles and, occasionally, foodstuffs, The
size of the overcharges and undercharges on the five voyages which fell
within the five-year period of limitation is not large, being only two or
three thousand dollars per voyage, although if all shipments of record
are considered, the aggregates rise to $10,000 more or less. Relatively
small dollar amounts of misratings have been considered by the Commission
as a mitigating factor. See Certified Corp. and Seaway Distribution Corp.,
cited above, 24 F.M.C. at 544,

After Marcella refiled its tariff effective October 11, 1983, the record
shows it to have operated three voyages as to which tariff rates were
required to be filed. On the first voyage, Marcella misrated two shipments,
On the last two voyages of record in November 1983, Marcella rated
all shipments correctly. This indicates that Marcella may at last be exercising
greater care. Subsequent elimination of wrongdoing can be considered as
a factor in mitigation.

The above discussion constitutes virtually all there is in the record regard-
ing mitigating and aggravating factors, the rest being argument without
supporting evidence. The matter of fashioning a suitable sanction and pen-
alty is a fine art, especially when the record is so bare of detailed factual
evidence as to the factors to be considered, especially ability to pay and
other factors in mitigation. Evidence as to these factors could have been
presented by Marcella at the hearing which Captain Taylor did not attend.
Nevertheless, great care must be exercised by administrative agencies in
fashioning an appropriate sanction which is just and feasible and will not
unduly harm or jeopardize the existence of a wrongdoer who has shown
signs of reforming. See discussion of these principles and cases cited in
E. Allen Brown—independent Ocean Freight Forwarder, cited above, 22
FM.C. at 596-600; Certified Corp. and Seaway Distribution Corp., cited
above, 24 EM.C. at 544; Midland Pacific Shipping Co., Inc., cited above,
25 FM.C. at 718-719.

In addition to the principles stated above, mamely, that finding a just
and reasonable penalty is a serious matter requiring great care and weighing
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of factors, there is the principle that administrative agencies are expected
to be flexible and to devise procedures which are suited to particular
situations, See American Airlines, Inc. v. Civil Aeronautics Board, 359
F.2d 624, 633 (D.C. Cir. 1966), cert. den. 385 US., 843 (““It is part
of the genius of the administrative process that its flexibility permits adop-
tion of approaches subject to expeditious adjustment in the light of experi-
ence,’’);, see also the discussion and cases cited in Application of PWC
for the Benefit of Shintech, 21 SRR 1361, 1366 (LD.; application withdrawn;
proceeding terminated, 21 SRR 1441; F.M.C. notice of finality, January
24, 1983).

The Specific Penalty

I apply the principles discussed above to the present case as follows,
In order not to jeopardize the continued existence of a service which
operates two motor vessels to a small group of islands but to send a
message of deterrence and rectify what has been a most casual attitude
toward law, a stiff penalty should be assessed. I find that an amount
of $150,000 would send such a message. However, because there could
be a problem regarding .ability to pay and changed circumstances since
the time of the hearing, and there is no evidence since 1983 of violations,
I find that Marcella should pay $20,000 of this amount within a four-
month period, i.e., $5,000 per month. At the time of the fourth installment
(at the end of the fourth month), if Marcella petitions the Commission
asking that the balance of the penalty ($130,000) be remitted, i.e., forgiven,
in whole or in part, and supports the petition with reliable evidence that
it cannot continue to pay and, in addition, submits evidence of steps it
has taken to ensure that violations will not recur, the Commission may
remit the balance in whole or in part,!’ The four monthly payments of
$5,000 each should be within the capacity of an active carrier and the
continual payments should serve to remind Marcella of the reasons why
a penalty was assessed and the need to be careful. On the other hand,
should Marcella be able to present reliable financial evidence (e.g., verified
financial statements) showing that it cannot continue to make payments
based upon evidence of changed circumstances, which evidence had not
been available at the time of the hearing and show other indications of
diligence, it may be that the Commission will conclude that the balance
of the penalty should be remitted, i.e., forgiven, in whole or in whatever

13 Current law (section 13(c) of the 1984 Act, 46 U.8.C. app. sec. 1712(c)) specifies that ‘‘the Commission
may compromise, modify, or remit, with or without conditions, any civil penalty.”” Previous law (section
32(¢) of the 1916 Act, 46 U.S.C. sec. 831(e)) did not specify the authority to *'modify” or *'remit’” a civil
pentlty but such authority was probably Inherent [n the power to assess because the power to decide inher-
ently includes the power to recongider, Albersson v. F.C.C., 182 F.2d 397, 399 (D.C. Cir. 1959); 46 CPR
502,26], Even if previous law did not so specify, the Commission’s statement as to the application of the
1984 Act to cases brought under the 1916 Act, cited above, 22 SRR 976, allows application of current law
unless ‘‘manifest Injustice” would result. Here, application of current law to allow a possibls abatement of
full penaitles would not be unjust to Marcella.
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portion the Commission deems appropriate. Such a procedure would enable
the Commission to consider the factor of ability to pay, as to which
the present record is not developed. Therefore, the message of deterrence
and need for care will be sent to Marcella and the public while the possi-
bility of undue hardship or termination of the service will be lessened.
On the state of the record presently before me, I believe such a procedure
would be reasonable and feasible and would allow for any change in
circumstances. It is so ordered.

The Question as to a Cease and Desist Order

The remaining issue framed by the Commission’s Order of Investigation
and Hearing concerns the question ‘‘whether, in the event Marcella is
found to have violated section 18(b)(1) and/or 18(b)(3) of the Shipping
Act, 1916 . . . Marcella should be ordered to cease and desist from
violating the provisions of the Shipping Act of 1984 (46 U.S.C. app.
sec. 1701 et seq.).”’ (Order at 4.)

Because of the casual attitude that prevailed for so long in Marcella’s
operations regarding the need to follow a filed tariff and to make sure
that its tariff was in effect, an order directing Marcella to cease and desist
from continuing such practices is appropriate. Although Marcella appears
to have rated all its shipments correctly as to the last two voyages of
record, the previous pattern and persistent attitude of indifference to the
tariff justifies an order to help ensure that the practices will not recur.
See Precious Metals Association, Inc. v. Commodity Future Trading Com-
mission, 620 F.2d 900, 912 (1st Cir. 1980) (cease and desist order justified
if likelihood that offenses will continue absent the order and when record
discloses persistent offenses).

Although the record certainly supports the issuance of a cease and desist
order applicable to the type of violations which Marcella has been found
to have committed, there is no record support for an unlimited order which
would apply to all the provisions of the 1984 Act. For example, there
is no evidence whatsoever that Marcella has ever planned or is planning
to enter into agreements with other carriers without filing such agreements
(sections 5(a} and 10(a)}(2) of the 1984 Act) or has ever or is likely to
retaliate against any shipper, employ a fighting ship, refuse to negotiate
with a shipper’s association, etc. (sections 10(b)(5), 10(b)(7), 10(b}(13) of
the 1984 Act). An administrative agency is supposed to exercise care in
fashioning a sanction which fits the nature of the offense and not to
impose unduly harsh or extreme sanctions. See Gilbertville Trucking Co.
v. United States, 371 U.S, 115, 130 (1962) (agency has heavy responsibility
to tailor the remedy to the particular facts of each case so as to effectuate
the remedial objects with as little injury as possible). I find no need
or basis to issue an open-ended order applicable to numerous provisions
of the 1984 Act which have nothing to do with the violations shown
on this record. If Marcella or anyone else violates all those other provisions
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of the 1984 Act, the Act contains sufficient remedies and penaities which
the Commission may consider when appropriate. However, a cease and
desist order relating solely to the relevant tariff-filing and tariff-compliance
provisions of the 1984 Act would be warranted. :

Accordingly, Marcella is ordered to cease and desist from violating sec-
tions 8(a)(1), 46 U.S.C. app. sec. 1707(a)(1); and section 10(b)(1), 46 U.5.C.
app. sec. 1709(b)(1), relating to the requirement of tariff filing and tariff
compliance, respectively. :

(S) NorMAN D, KLINE
Administrative Law Judge
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DOCKET NO. 84-28
PETCHEM, INC.

V.

CANAVERAL PORT AUTHORITY, ET AL.

Port authority’s denial of application by a tug operator for a non-exclusive franchise to
provide g service constituted furnishing of terminal facilities subject to the Commission's
Jjurisdiction.

Port authority’s actions not proven to be an unreasonable practice or unfairly prejudicial
to complainant.

Michael V. Mattson, C. Jonathan Benner and Charles L. Coleman, IlI, for complainant
Petchem, Inc.

Leon Stromire for respondent Canaveral Port Authority,

Robert T. Basseches and Timothy K. Shuba for respondents Port Canaveral Tailing,
Inc., and Hvide Shipping, Inc.

Aaron W, Reese and Alan Jacobsen for Bureau of Hearing Counsel, intervenor.

REPORT AND ORDER

March 28, 1986

BY THE COMMISSION: (EDwWARD V. HICKEY, JR., Chairman; James J.
Carey, Vice Chairman; Francis J. Ivancie and Edward J. Philbin, Com-
missioners; Thomas F. Moakley, Commissioner, concurring) *

This proceeding is before the Commission on Exceptions filed jointly
by the Canaveral Port Authority, Port Canaveral Towing, Inc., a tug oper-
ator, and Port Canaveral Towing’s corporate parent, Hvide Shipping, Inc.
(Respondents) to the Initial Decision (I.D.) of Administrative Law Judge
Joseph N. Ingolia (Presiding Officer), served on October 3, 1985. The
I.D. found that the Canaveral Port Authority had violated sections 16 First
and 17 of the Shipping Act, 1916 (1916 Act), 46 U.S.C. §§815 and
816 (1982 ed.), and continued to violate sections 10(b)(11)—(12) and 10(d)(1)
of the Shipping Act of 1984 (1984 Act), 46 U.S.C. app. § 1709, by granting
to Port Canaveral Towing (and Hvide} an exclusive franchise to provide
tug and towing service for commercial cargo vessels at Port Canaveral,
Florida, and by denying complainant Petchem, Inc., another tug operator,
permission to provide competing service. The LD. directed that the Port
Authority ‘‘consider applications to perform [commercial] tug service on

* Commissioner Moekley's concurring opinion is attached.
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an equal basis, under equal prerequisites and criteria so as not to unduly
prefer or prejudice any provider of such service,”” LD. at 40.

Petchem and the Commission’s Bureau of Hearing Counsel filed Replies
to Exceptions. The Commission heard oral argument on February 5, 1986.

BACKGROUND

On August 6, 1984, Petchem filed a complaint alleging that the Port
Authority’s denial of its application for a non-exclusive franchise to provide
commercial tug and towing services at Port Canaveral was an unreasonable
practice in violation of section 17 of the 1916 Act and also constituted
an unjust prejudice against Petchem and an unjust preference in favor
of Port Canaveral Towing and Hvide Shipping, which already held a fran-
chise to provide commercial tug service, in violation of section 16 First
of the 1916 Act.!

Although the complaint did not allege any violation of the Shipping
Act of 1984, the Presiding Officer stated that later pleadings and filings
by the parties broadened the scope of the complaint to include the com-
panion sections of the 1984 Act, i.e., sections 10(b)(11)~(12) and 10(d)(1)2
Respondents indicated no objection to inclusion of these 1984 Act provisions
in the proceeding.?

Petchem's complaint originally included a claim for reparations, but that
subsequently was withdrawn. Hearing Counsel was granted leave to inter-

1Section 16 of the 1916 Act provided in relevant part that:

It shall be unlawful for any common carrier by water, or other person subject to this chapter,
either alone ot in conjunction with any other person, directly or indirectly—

Fimt. To make or give any undue or unreasonsble preference or advantage to any particular per-
son, locallty, or dascription of trafflc in any respect whatsoever, or to subject any particular person,
locallty, or description of trafflc to any undue or unmeasonsble prejudice or disadvantage In any
respect whatsoever . . . .

46 U.S.C. §815 (1982 ed.).
Section 17 provided in relevant part:

Every such camler and every other person subject to this chapter shall establish, observe, and
enforce just and reasonable regulations and practices relating to or connected with the recsiving,
handling, storing, or delivering of property. Whenever- the Commission finds that any such regula-
tion or practice is unjust or unreasonable it may determine, prescribe, and order enforced a Just
and reasonable regulation or practice.

46 U.5.C. §816 (1982 ed.).
21D. at 3, n. 2. Section 10(b) of the 1984 Act provides In relevant part:

(b) COMMON CARRIERS.—No common catrier, either lone or in conjuncticn with any other
person, dlrectly or indirectly, may—

¥ 5 B & ¥

(11) except for service contracts, make ot glve any undue or unreasonable preference or advan-
tage to any particular person, locality, or description of traffic in any respect whatsoever;

(12) subject any particular-person, locality, or description of traffic to an unreasonable refusal
to deal or any undus or unreasonable prejudice or disadvantage In any respect whatsoever . .

46 U.S.C. app. §1709.
These provisions are made applicable to marine terminal operators by section 10(d)(3), id.
Sectlon 10(dX 1} provides:
No common carrier, ocean freight forwarder, or marine terminal operator may fail to establish,
observe, and enforce just and reasonable regulations and practices relating to or connected with re-
dceivlng, handllng, storing, or delivering property.
H.
2 See Exceptions at 6, n. 3.
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vene in the proceeding, in view of certain jurisdictional issues at bar.
An extensive evidentiary record was developed, including four days of
public hearings in May 1985.

A, The Parties

The Canaveral Port Authority was established in 1953 by the State of
Florida to construct and operate a deep water port at Cape Canaveral.
The Port Authority has tax and eminent domain powers and is governed
by five elected commissioners, with day-to-day operations under the super-
vision of a port directot.

Port Canaveral itself is located on the Atlantic Coast of Flonda, close
to the Kennedy Space Center at Cape Canaveral. Measured by either land
area or cargo volume, the Port is very small. It consists of three adjacent
basins and a dredged channel, approximately 200 feet wide, that connects
the Port to the Intercoastal Waterway. The entire east basin of the Port
and a majority of the land surrounding the middle basin is owned by
the United States. This area-was taken from the Port by eminent domain
and is used to test the Trident submarine, for other military purposes
and for the operation by the National Aeronautics and Space Administration
of the Space Center. Historically, the military has been the largest user
of the Port by a wide margin.*

The Port Authority owns the remainder of the Port, which has been
developed for commercial activities. The Port’s commercial facilities are
located primarily along the main channel. They consist of four terminals
for passenger cruise ships, two berths for oil tankers and barges and eleven
berths for commercial cargo ships.> The Port contains no anchorages, ship
repair, ship construction or drydock facilities. Commercial cargo movements
at the Port are largely imports of petroleum products and cement, with
some newsprint, scrap, fresh fruit, and lumber. The Port is also home
to a large scallop fishing fleet.

From 1958 to 1983, all towing in the Port, both military and commercial,
was performed by Hvide Shipping, Inc. (Hvide), through its wholly-owned
subsidiary Port Canaveral Towing, Inc., formerly called Port Everglades
Towing (for ease of identification, hereafter references to Hvide include
Port Canaveral Towing and Port Everglades Towing).

Hvide performed tug and towing service for military vessels under a
contract with the United States.® The military contract authorized Hvide
to provide tug service for commercial vessels, so long as there was no
interference with service to military vessels. However, at the beginning
of each contract year, Hvide was required to negotiate with military rep-
resentatives and arrive at joint projections of the added costs and revenues

1Ex, I-8 and TV-4 to Ex. R-8.

5 May 6 Tr, 122.
6For much of this time, no one but Hvide could be found to bid on the military work, with the result

that the contract was awarded to Hvide on the basis of a ‘‘sole-source’’ procurement. May 1 Tr. 41-42.
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to Hvide of performing commercial tug service. The contract price of
the military service then would be reduced by 100 percent of the estimated
commercial revenue, less the estimated commercial costs (which apparently
included an undefined profit factor).” If Hvide realized more commercial
revenue than it and the military had estimated, it could keep that extra
money.® Generally, the actual results were quite close to the original esti-
mates. In Hvide's best year, 1983, it realized an extra profit of $40,000,
while its worst year resulted in a shortfall of $15,000.9

Hvide performed commercial services at Port Canaveral under a series
of exclusive franchise agreements between itself and the Port Authority.
The Port Authority’s charter from the State of Florida authorizes it to
award franchises for the performance of commercial services at the Port.10
The' most recent agreement between Hvide and the Port Authority was
executed on January 8, 1975, for-a term of 10 years with automatic yearly
renewals thereafter. The franchise may be terminated by either party on
60 days notice, and on 30 days notice in the event of a default. The
agreement states in part: '

The party of the first part [the Port Authority], having determined
that this Franchise is in the best interest of Port Canaveral, Florida,
within the responsibility of the party of the first part, it is specifi-
cally understood and agreed that the party of the first part will
not grant to another tug towing service a Franchise to carry on
the aforementioned towing and fire-fighting service at Port Canav-
eral, Florida, without first having public hearings showing a con-
venience and necessity therefore as determined solely by party
of the first part.l!

In 1983, Hvide became ineligible to bid on the military contract because
its total corporate revenues exceeded the Small Business Administration
‘‘set asides’’ ceiling upon which the contract was required to be bid.
Competing against several other bidders, Petchem was awarded the military
contract in November 1983. Petchem is a Connecticut corporation. From
the time of its incorporation in 1978 until 1983, Petchem did a very
modest business of marine consulting; !2 prior to the award. of the military
contract, Petchem had no experience in the tug business and it now performs
no other work of any kind except the military service at Port Canaveral.!3

Despite losing the military contract, Hvide remained at the Pert to perform
commercial tug and towing service because it believes that eventually there
will be enough commercial business to allow it-to make a profit. In Decem-

7May 6 Tr. 202-203, 220-225.

$May 7 Tr, 145,

9 1d, ot 145-47,

10Ex, P.R. I, Art. IV, §6, 7.

1 Ex, C-25.

12In 1982, Petchem eamed $12,140 and in 1983, it eamod $14,201, May 1 Tr. 80,
13 May 1 Tr. 80-81,
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ber 1983, after Petchem had won the military contract but before it began
providing service under that contract, Petchem applied to the Port Authority
for a non-exclusive franchise to engage also in commercial service at Port
Canaveral.l4 In accordance with the franchise provision quoted above, a
Port Authority committee evaluated Petchem’s request and issued a rec-
ommendation:

Petchem has not shown that there is a clear case of convenience
and necessity for the Canaveral Port Authority to issue an addi-
tional tug franchise, therefore none should be issued.

Since it would be beneficial to both the commercial and military
interests in Port Canaveral to have up to four (4) tugs available,
when the tugs are not otherwise in use, the Canaveral Port Author-
ity should encourage Port Canaveral Towing to make standing
arrangements to sub-contract with Petchem for tug service needed
in excess of Port Canaveral Towing’s normal capability. We also
recommend that the military encourage Petchem to make similar
arrangements to sub-contract beyond Petchem’s normat capability
with Port Canaveral Towing.!5

In February 1984, the Port Authority endorsed the committee’s rec-
ommendation and denied Petchem’s application. The division of tug business
between Petchem and Hvide became as it remains today, In providing
all military service, Petchem uses two relatively new twin-screw tugs of
approximately 2100 horsepower each. Under the military contract, these
two tugs must be available on 30 minutes notice, 24 hours a day, 7
days a week.'6 In 1984, its first year of operations under the military
contract, Petchem realized a net profit of $§231,000 on operating revenues
of $1,894,000. Petchem has a good record of performance on the military
tug work.?

Hvide, for its part, provides all commercial service at the Port. It uses
two tugs that it formerly employed for both military and commercial work.
Thus, there is now a total of four tugs providing day-to-day service at
the Port. Hvide's tugs are older than Petchem’s but have been extensively
refitted. They use single-crew propulsion. Hvide also occasionally uses a
third tug at the Port, but this tug is designed only for pushing against
the side of a vessel in conjunction with the other tugs and is therefore

14 Unlike Hvide's prior contract, Petchem’s contract with the military did not include an authorization to
perform commercial service at the Port. Such authorization had been included in the original solicitation, but
was deleted in the pre-bidding process at Petchem’s request. Petchem apparently was concerned that retaining
such a provision would motivate Hvide to fry to use one of ils corporate subsidinries to evade the ‘‘set
asides”’ limits, May 1 Tr. 117-121.

I5Ex, C-26 &t 11-12.

16 Petchem has a third, smaller tug but that is obligated to provide special barge service owtside the scope
of the ordinary military work and would not be available for commercial work at all. May 1 Tr. 60-61,
76-77.

17 Ex, C-10 through C-13; May | Tr. 42-45.
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limited in its uses.!8 In its presentation to the Port Authority in opposition
to Petchem’s application for a franchise, Hvide projected that it would
lose $250,000 in 1984 in providing all commercial service at the Port.!?
It actually lost $473,000.20 However, Hvide has not raised its commercial
rates since it lost the military contract and offers some of the lowest
rates on the East Coast.2! Nevertheless, Petchem is prepared to charge
even lower rates, in order to gain a competitive advantage against Hvide.22

B. The Initial Decision

The Presiding Officer was required to address certain threshold questions
of jurisdiction raised by Respondents before he reached the merits of
Petchem'’s complaint.23 He held that because the Port serves carriers offering
cruise transportation to passengers, it serves common carriers and therefore
was an ‘‘other person'’ subject to the 1916 Act and is 2 ‘‘marine terminal
operators’’ subject to the 1984 Act. He stated that in light of this holding,
it was unnecessary for him to determine whether the Port is subject to
the Commission’s jurisdiction because it holds itself out to serve common
carriers of cargo; however, he contended that there is considerable authority
for jurisdiction on this basis as well. In response to Respondents’ further
argument that even if the Port is personally subject to the Commission’s
jurisdiction, the conduct at issue here involves tug and towing services
beyond the reach of the Shipping Acts, the Pregiding Officer relied on
AP. St. Phil ID, Inc. v. Atlantic Land and Improvement Co., 13 FM.C,
166 (1969), as authority for the proposition that where a terminal operator,
through an exclusive franchise agreement, has made carrier access to its
facilities dependent upon employment of a particular tug service, the fur-
nishing of tug boat service is transformed into a terminal function subject
to Commission jurisdiction. He rejected Respondents’ arguments that more
recent Commission decisions indicate that Sz Philip should be repudiated
or at least distinguished from this case.

On the merits of the complaint, the Presiding Officer found that the
Port Authority violated sections 16 and 17 of the 1916 Act and sections
10(b) (11)3-(12) and 10{(d)(1) of the 1984 Act in selecting Hvide to provide
commercial service exclusively and denying Petchem an opportunity to
compete with Hvide.?* He held that Petchem had met its initial evidentiary
burden by proving the existence of the Port Authority’s exclusive franchise
arrangement with Hvide. He then cited the St. Philip decision, supra, for

18May 1 Tr. 111-112, 163-65; May 6 Tr. 210-211. A cruise llne official testifled that this speclalized
tug was quite satisfactory for his company’s needs. May 6 Tr. 273,

19Ex, C~35; May 6 Tr. 95.

20 May 6 Tr. 103.

a1 d. at 205.

#2Ex, C-19, C-20; May 1 Tr. 63-64.

23Respondents had ralsed similar lssuss in a Joint Motion for Dismissal by Summary Disposition, filed
December 6, 1984, The Presiding Offlcer denied the Motion without prejudice on Janoary 30, 1985,

24 Although Hvide and Port Canaveral Towing were reapondents in the proceeding, they could not be found
to violate the Shipping Acts because they are not ocean commen carriers or terminal operators.
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the proposition that exclusive franchise arrangements are prima facie unjust
and unreasonable and should be struck down unless justified by their pro-
ponents. The Presiding Officer summarized Respondents’ case in support
of Hvide’s franchise and stated that even if one were to assume the validity
of that case, the Port Authority’s actions were still unreasonable and unjust
because Hvide was favored over all other tug operators, not just Petchem.

The Presiding Officer cited evidence indicating that, contrary to its pro-
fessed desire to have four tugs serving the Port, the Port Authority would
have permitted Hvide to continue to provide all commercial work with
its two (and occasionally three) tugs, even if it still had the military work.
As to possible conflicts between military and commercial tug work, he
noted that historically there had been no serious difficulties ‘‘and, until
Petchem came onto the scene, neither the Port nor the military saw fit
to complain.”” 1D. at 38. He concluded that Petchem must be allowed
to perform commercial tug service at Port Canaveral on a non-exclusive
basis, until such time as the Port properly establishes the need for an
exclusive franchise agreement and holds competitive bidding.

DISCUSSION

A. Jurisdiction

Respondents continue to contend that the Commission lacks jurisdiction
over Petchem’s complaint because, in the first place, the Port is not a
“marine terminal operator’’ under the 1984 Act or an ‘‘other person’’
under the 1916 Act. The 1916 Act defined ‘‘other person subject to [the
Act],”” in relevant part, as any person ‘‘carrying on the business of . . .
furnishing wharfage, dock, warehouse, or other terminal facilities in connec-
tion with a common carrier by water.”” 46 U.S.C, §801 (1982 ed.). The
1984 Act defines ‘‘marine terminal operator’’ as “‘a person engaged in
the United States in the business of furnishing wharfage, dock, warehouse,
or other terminal facilities in connection with a common carrier.”” 46 U.S.C.
app. §1702(15).

The terms of those definitions make it necessary to refer also to the
Acts’ definitions of common carrier. The 1916 Act defined ‘‘comunon carrier
by water in foreign commerce,”” in relevant part, as one ‘‘engaged in
the transportation by water of passengers or property between the United
States . . . and a foreign country . . .."”" 46 U.S.C. §3801 (1982 ed.).
The 1984 Act defines *‘common carriers”’ as;

a person holding itself out to the general public to provide trans-

portation by water of passengers or cargo between the United
States and a foreign country for compensation that—

{A) assumes responsibility for the transportation from the
port or point of receipt the port or point of destination, and
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(B) utilizes, for all or part of that transportation, a vessel
operating on the high seas or the Great Lakes between a port
in the United States and a port in a foreign country.

46 U.S.C. app. §1702(6).

Under either statute, our jurjsdiction over Petchemn's complaint ultimately
must rest on findings that the Port Authority’s control over tug services
through its franchise system represented-furnishing of ‘‘terminal facilities,”’
and that such furnishing was in connection with common carrier service
at the Port. Respondents argue that there is no common catrier service
at the Port and, even if there is, the towing service in controversy here
is not a marine terminal -activity over which the Commission may exercise
Jurisdiction, We will discuss first the state of the record with respect to
common carrier service at Port Canaveral, and the applicable case law,

(1) Carge Common Carriage

Clearly, the common carrier requirements of the statutes would be met
if common catriers of cargo were calling at the Port. However, all parties
agree that no such carriers are calling at Port Canaveral at present. The
petroleum products and other non-liner cargoes moving through the Port
are shipped on tankers and barges. Petchem contends that cargo common
carriers had served the Port in the past and that such past service, coupled
with the Port's *‘holding out’ in the hopes of attracting similar service
in the future, creates. Commission jurisdiction. However, the only evidence
of record on past cargo common carriage at the Port shows merely that
there has been none since 1980, there is no evidence as to precisely
when there was cargo carriage,* Petchem argues that Port Canaveral was
adjudicated to be a marine terminal operator subject to the 1916 Act in
the Commission’s 1974 decision in Agreement No. T-2598. However, our
decision in that case indicates that no party, including the Port Authority
itself, raised the issue of the Port's regulatory status and that the Commis-
sion consequently assumed that the Port was subject to our jurisdiction,
17 FM.C. at 287, 293, It cannot be fairly said that the Port’s status
is res judicata as a rtesult of Agreement No, T-2598, Also, our decision
contains no findings of fact or other references to cargo common carrier
service at-the Port at that time.26 7

Consequently, the Commission cannot find that Shipping Act jurisdiction
attaches to Port Canaveral by operation of present or past cargo common

“The deputy pont director testified that no liner cargo cairiers have called at the Port since he took his
Job in 1980, May & Tr. 4, 13. In its interrogatories to-the Port Authority, Petchem asked it to gtate the number
of common carriers (without distinguishing between ¢argo and passenger carrlers) that had called at the Port
in 1982 and 1983; the Port's answer was “‘unknown'’, Ex, C-l, C-2.

26Even if there had been such references, it Is problematlcal at best whether 1974 carge common carrier
service could support a finding of jurisdiction In 1986, In the absence of evidence of service in the inter-
vening years,
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carriage. The Port clearly hopes to attract such service in the future?’
and, as Petchem emphasizes, the Port maintains a terminal tariff at the
Commission that includes charges for servicing liner cargo carriers.?8 In
his Initial Decision, the Presiding Officer indicated that he believed that
such “‘holding out” to common carriers on the Port’s part could, on its
own, create Commission jurisdiction. Petchem supports the Presiding Offi-
cer’s statement2® although, as noted, Petchem attempts to strengthen its
“holding out’’ arguments with references to alleged past cargo operations
and the Commission’s decision in Agreement No. T-2598. Respondents
contend that the act of filing of a tariff does not create regulated status
and that jurisdiction cannot rest on mere willingness to serve cargo common
carriers if any should decide to call.

Although *‘holding out™ is only tangential to our disposition of the
jurisdiction issue, the Presiding Officer’s statement and the parties’ argu-
ments make some discussion desirable. The leading cas¢ on the importance
of “holding out’” to Commission jurisdiction over a port is Prudential
Lines, Inc. v. Continental Grain Company, 25 FM.C. 203 (1982). The
administrative law judge (ALJ) found that the operation by Continental
Grain Company of a grain elevator at Norfolk, Virginia, constituted oper-
ation of a marine terminal facility subject to the 1916 Act. In so finding,
the ALJ analyzed the authorities on Commission jurisdiction over terminal
operators. He stated that the teaching of the more recent cases is that
“holding out’’ is more important as a test of jurisdiction than such factors
as the number of times that a common carrier’s vessels called at the
terminal, whether a vessel owned by a common carrier actually was oper-
ating in common carriage when it called at the terminal, or the effect
of the terminal’s activities on common carriage. 25 FM.C. at 245. Thus,
in reaching his ultimate conclusion, the ALJ relied heavily on the fact
that Continental Grain had held out to the public by filing a terminal
tariff with the Commission that covered common carriers’ vessels. Id. at
247-249. He also noted that other grain companies wishing to remove
their elevators from Commission regulation had done so by simply announc-
ing in their tariffs that they did not serve common carriers. Id. at 249.

Petchem commends the ALJs analysis and conclusion in Continental
Grain as applicable to Port Canaveral’s maintenance of its tariff and admit-
ted solicitation of cargo carriers. However, Respondents correctly point
out that the ALJ also expressly noted that Continental Grain's elevator
had in fact served common carriers in the recent past. /d. at 247, 249,
More important, the ‘‘holding out’’ aspect of Continental Grain was not
addressed by the Commission in our subsequent decision on exceptions.

27 May 6 Tr. 13. The Port has made capital improvements in support of such efforts, including the construc-
tion of a ramp for ““roll-onroll-off’" cargo. Id. at 61-62.

28 See n. 22, supra. and accompanying text.

29 Petchem Reply to Exceptions at 20, n. 7, 22.
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Rather, in affirming as to jurisdiction, the Commission relied on the fact
of actual service to common carriers. 25 F.M.C. at 204, 206.

Thus, Continental Grain does not establish that ‘‘holding out’ by itself
creates Commission jurisdiction over a terminal facility. If jurisdiction were
to be found here over Port Canaveral on the basis of its tariff pyblication
and solicitation of common carriers, an explicit extension of existing prece-
dent would be required. Because we find below that the passenger operations
at the Port are common carriage for Shipping Act purposes, it is unnecessary
to establish any new standard of law with respect to ‘‘holding out’ in
this case.30

(2) Passenger Operations

The record establishes that there are basically two types of passenger
service at Port Canaveral. Passenger vessels originating in Europe (including
the QUEEN ELIZABETH II) call at the Port and disembark passengers
for a visit to Disney World, a short bus ride away. When the passengers
return, the vessels then sail on to other ports. The Port also is home
for vessels offering voyages to the Bahamas.?!

Respondents argue that these operations do not bring Port Canaveral
within the Commission's jurisdiction because all of these vessels are en-
gaged in round-trip, not cne-way service. They contend that because the
passengers’ origin and destination are the same port (whether Port Canaveral
or a foreign port), there is no true ‘‘transportation’ in that the passengers’
object is the pleasure of the cruise itself rather than migration from one
point to another. They further construe the Shipping Acts as requiring
that there must be transportation from a defined origin port and a different
final destination port, one of which must be in the United States and
the other in a foreign country.

In rejecting those arguments, the Presiding Officer stated that the defini-
tions in both Shipping Acts of common carriers as vessel operators pro-
viding, inter alia, transportation of passengers ‘‘between the United States
and a foreign country” is clear and covers both types of passenger service
at Port Canaveral, He also referred to a dictionary definition of transpor-
tation that simply describes conveyance from one place to another. He
stated:

When ships go from the Port to the Bahamas or some other
foreign country they provide transportation ‘‘between the United
States and a foreign country’’ and it matters not that there is

3cRespondents perceive a difference between the 1984 Act’s deflnition of a regulated carrier, which ex-
pressly includes holding out, and the Act’s definition of & regulated port, which refers to the fumishing of
terminal facilities. 46 .S.C. app. 1702(6), (15). Respondents would require actual, contemporancous *‘fur-
nishing'* in order for Commission jurisdiction to attach. Petchem counters that Respondents' reasoning would
cause Commission jurisdiction to *‘wink on and off,”’ depending on the presence of cargo carriers. Oral Argu-
ment Tr. at 47,

31Ex, C-3 through C-6; May 6 Tr. 25-26, 134-35, A cruise line offering ‘‘crulses to nowhere’' formerly
operated at the Port, May 6 Tr. 26,
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going to be additional transportation from the foreign country
back to the Port. Indeed, in our view the return voyage is further
“transportation’’ within the meaning of the Shipping Act.

L.D. at 22.

Hearing Counsel advance the same analysis in their Reply to Exceptions.
Respondents counter that temporary stops at layover ports do not convert
a unitary, round-trip voyage into a sequence of one-way services. They
cite by analogy Shipping Act cases on cargo tariff filing that hold that
a through movement on a single bill of lading should be viewed as one
complete voyage.

There have been very few proceedings involving passenger transportation
under either the 1916 Act or the 1984 Act. The Commission is essentially
without guiding precedent as to whether the passenger vessel operations
at Port Canaveral constitute common carriage,32 Under such circumstances,
the Presiding Officer cannot be faulted for relying on his own reading
of the statutes and a standard definition of *‘transportation.”” Agencies
and courts commonly resort to the same technique if no other help is
available. See generally United Parcel Service, Inc. v. United States Postal
Service, 455 F.Supp. 857 (E.D. Pa. 1978). In the absence of clear statutory
guidance, ‘‘popular or received import of words furnishes the general rule
for the interpretation of public laws.”” Mercantile Bank & Trust Company
v. United States, 441 F.2d 364, 366 (8th Cir. 1971). Thus, the Commission
reasonably may rely on its own common sense construal of the Shipping
Acts,

In defining common carriers subject to the Commission’s jurisdiction,
both the 1916 Act and the 1984 Act plainly include carriers of passengers.
With regard to the normative provisions involved in this proceeding, sections
16 First of the 1916 Act and 10(b) §(11}-(12) of the 1984 Act, which
prohibit unreasonable preferences to or prejudices against any *‘‘person,”’
clearly protect passengers. 46 U.S.C. §815 (1982 ed.); 46 U.S.C. app.
§1709. Section 17, second paragraph, of the 1916 Act and section 10{(d)(1)
of the 1984 Act require just and reasonable practices regarding *‘receiving,
handling, storing, or delivering property.” 46 US.C. §816 (1982 ed.);
46 U.S.C. app. §1709. Although the applicability of these sections to pas-
sengers is less direct than that of sections 16 and 10(b), they can be
read to protect the property of passengers as well as shippers,33

Respondents would have the Commission limit these provisions of the
Shipping Acts to passengers purchasing one-way passage between the United

32The authorities offered by Respondents provide no assistance. Neither Customs Service, T.D. 85-109,
50 Fed. Rep. 26,981 (July 1, 1985) nor Comp. Gen. OP. B-1388i6, 38 Comp. Gen. 621 (1959}, address
whether a cruise between a U.S. port and a foreign port, with a return to the origin pert, is “‘transportation”
or common carriage for Shipping Act purposes. Both essentially were concerned with distinguishing (for pur-
poses of other statutes) between foreign and domestic commerce, not between common carriage and non-
common carriage.

338ee 46 C.FR, §515.6(b). Compare Hepner v. P & O Steam Navigation Campany, 27 FM.C. 563
(1984).

28 FEM.C.



J——

292 FEDERAL MARITIME COMMISSION

States and a foreign country, excluding from our regulation and protection
passengers purchasing round-trip passage. However, Respondents do not
point to any indication in the legislative histories of either the 1916 Act
or the 1984 Act that Congress meant to draw, or even considered, any
differences between one-way and round-trip passenger service.

The Shipping Acts’ definitions of ‘‘common carrier’” apply without dif-
ficulty to the cruise lines operating in and out of Port Canaveral. With
particular reference to the 1984 Act’s definition, 46 U.S.C. app. § 1702(6),
these lines (1) hold themselves out to the general public; (2) to provide
transportation by water; (3) to passengers; (4) between the United States
and a foreign country; (5) for compensation; (6) using a vessel operating
on the high seas; (7) between a port in the United States (i.e., Port Canayv-
eral) and a port in a foreign country (e.g., the Bahamas or Europe). The
statutes do not specify that to be a common carrier, a passenger opérator
must offer only one-way voyages or voyages in a particular direction,
or that the passengers must disembark or remain in port, or that the pas-
sengers’ motive must be something other than pleasure. To conclude that
round-trip vacation cruises are not ocean common carriage would contradict
the language of the statute.

As for the meaning of *‘transportation,”” a rule of statutory construction
holds that if it is alleged that a term has both a common meaning and
a more specialized commercial or trade meaning, the common meaning
will prevail until the commercial or trade meaning is proved or a different
legislative intent is established34 On this record, the Presiding Officer’s
conclusion that *‘transportation’’ as it is used in the Shipping Acts has
the common meaning of conveyance of cargo or persons was entirely
appropriate. :

If the Commission accepted Respondents’ arguments, the practical result
would be that we would no longer have any meaningful regulatory jurisdic-
tion over passenger carriers. True one-way passenger service—which Re-
spondents term ‘‘bona fide passenger transportation” and concede is within
our jurisdiction35 may not exist at all today. It certainly existed when
the 1916 Act was written; the waves of immigrants to the United States
in the late nineteenth and early twentieth centuries traveled primarily on
passenger ships. In the wake of the development of jet airplanes, however,
passenger transportation is now almost exclusively round-trip pleasure
cruises, even if only one leg of the ‘‘cruise’’ is on a vessel (as in the
QUEEN ELIZABETH II—British Air packages).?s In enacting the 1984
Act, Congress carried over into the new statute the 1916 Act’s references
to passengers, This requires the Commission to oversee the operations of
all passenger vessel carriers who met the statutory definition. The course

34 Sutherland Stat, Const, §47.31 (4th ed.).

33 Exceptions at 83,

36 As Petchsm states, *‘human belngs {with such deplorable exceptions as slaves, convicts, and kamikazes)
generally view transport of their persons as & round trip undertaking.”” (Reply to Exceptions at 23).
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advocated by Respondents would amount to an abandonment of those re-
sponsibilities. We conclude that we have in personam jurisdiction over
Port Canaveral by virtue of the passenger carriers calling there.

(3) Tug Service as *‘Terminal Facilities”

Respondents’ alternate jurisdiction argument is that even if Port Canaveral
is a regulated entity due to service to passenger common carrers, the
Commission still lacks subject matter jurisdiction over Petchem's complaint,
because the Port’s decision regarding tug service did not involve the fur-
nishing of ‘‘terminal facilities.”

The Commission does not have jurisdiction to regulate tug services under
ordinary circumstances. Respondents correctly state that the legislative his-
tory of the 1916 Act shows that Congress expressly intended to remove
tug operators from the Act's coverage.’” The 1984 Act did not change
that. However, in A.P. St. Philip, Inc. v. Atlantic Land and Improvement
Co., supra, the Commission established legal principles under which tug
services in some circumstances can become Shipping Act terminal facilities.
The resolution of this last issue turns on whether the Sr. Philip principles
should control here.

St. Philip involved a dispute over tugboat service at a particular terminal
facility in the Port of Tampa, Florida. The St. Philip company was a
tugboat operator. Atlantic Land operated a phosphate elevator on the Port
Tampa Canal that served ocean common carriers and was therefore a Ship-
ping Act marine terminal, like the grain elevator in the Continental Grain
case, supra. Atlantic Land entered into a contract with another tug operator,
Tampa Towing, that gave Tampa Towing an exclusive right to provide
tug service for vessels calling at the phosphate elevator. Despite this con-
tract, St. Philip began to provide tug service as well. Tampa Towing brought
a local court action that resulted in a permanent injunction against St.
Philip from contracting with any vessel coming to or going from Atlantic
Land’s elevator. St. Philip then filed a complaint with the Commission,
alleging violations by Atlantic Land and its corporate parent of the 1916
Act,

The administrative law judge had concluded in his initial decision that
even though Atlantic Land and its parent were terminal operators subject
to the Commission’s jurisdiction, the tug service in dispute was not so
subject because it concemed *‘. . . the operation of the vessels as distin-
guished from services related to the terminal.’” 13 F.M.C. at 171. The
ALJ also found that there could not be a violation of section 17 of the
1916 Act because tug service did not concern the receiving, handling,
transporting, storing or delivery of property, The Commission reversed,
stating:

37 See United States v. American Union Transport, Inc., 327 11.8. 437, 451-52 (1946),
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Normally, it is true that the selection of the tugboat operator
is within the exclusive province of the :carrier and that terminals
themselves do not become involved in the actual docking and
undocking of vessels or in the arrangements therefor. We would,
therefore, ordinarily agree that tugboat service does not constitute
a terminal function within the scope of section 17. Where, as
here, however, the terminal operator has usurped the normal func-
tion of the carier and made the very access to the terminal
faciliies dependent upon a commitment to Tampa Towing for
tug service under the terms of an exclusive-right contract, the
furnishing of tugboat service has, in effect, been transformed into
a terminal function intimately related to the ‘‘receiving, handling,
transporting, storing, or delivering of property."’

Id. at 171-72,

As precedent for its conclusion in St. Philip, the Commission cited Truck
and Lighter Loading and Unloading Practices at New York Harbor, 9
FM.C. 505 (1966). There terminal operators that maintained and operated
lighters, a function usually not performed by a terminal, were directed
to adopt just and reasonable lighter detention rules because:

The assumption by the terminal operator of the carrier’s traditional
obligation of loading and unloading of necessity carrias with it
the responsibility for ensuring that just and reasonable rules govern
the performance of the obligation.

9 F.M.C. at 514,

Despite the strong factual similarity between St. Philip and this case,
Respondents contend that St. Philip is no longer a viable precedent on
the issue of when the Commission may assert ancillary jurisdiction over
normally non-Shipping Act activities such as tug sérvice, They argue that
certain Commission decisions subsequent to St. Philip have recognized that
the Commission must consider whether such activities have a discernible
effect on the competitive or commercial relationships to which the Shipping
Acts are directed, and that the Port’s refusal of a franchise to Petchem
had no such effect. They also state that these later cases have established
a dichotomy between a port’s actions relating to ‘‘navigation’’ and those
relating to terminal/cargo services. They placé particular emphasis on Beth-
lehem Steel Corp. v. Indiana Port Commission, 21 FM.C. 629 (1979),
where the Commission held that it did not have jurisdiction over a port
fee designed to recoup costs for constructing the harbor itself.

Respondents’ analysis is incorrect. The essential facts of Bethlehem Steel
should be distinguished from those of St. Philip and this case. The effect
of a harbor construction fee on a ship’s access to terminal facilities is
far more remote and tangential than that of tug service. Moreover, two
decisions more recent than Bethlehem Steel indicate that the theory articu-
lated in St. Philip has continuing vitality. In Louis Dreyfus Corp. v.
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Plagquemines Port, Harbor and Terminal Districr, 25 FM.C. 59, (1982).
the Commission stated:

The statutory scheme contemplates regulation of any entity if
it exercises sufficient control over terminal facilities to have a
discernible effect on the commercial relationship between shippers
and carriers invoived in that link in transportation.

Id. at 1079.

The administrative law judge in Plagquemines had characterized St. Philip
as establishing a ‘‘control theory'’ of Commission jurisdiction over terminal
activities. Id. at 1077, n. 5. The Commission adopted this phrase and
stated that ‘‘conditioning access to a port’s private facilities upon the pay-
ment of a charge for governmental services reflects significant threshold
control over terminal facilities.”* /d. at 1080. On the basis of this ‘‘control
theory,”” the Commission concluded that it had both personal jurisdiction
over the respondent Port District (which was a political subdivision of
the State of Louisiana} and subject matter jurisdiction over the Port District’s
practice of assessing fees for certain vessel services based on cargo trans-
actions. The Commission specifically held that it had subject matter jurisdic-
tion under section 17 of the 1916 Act—now section 10(d)(1) of the 1984
Act—Dbecause the Port’s practices had an underlying purpose relating to
terminal operations and a miore than incidental relationship to the handling
of cargo. On this point, the Commission distinguished Bethlehem Steel.3®

The second case is Jucksonville Maritime Association v. City of Jackson-
ville, 27 F.M.C. 149, (1984). There the Commission found that we had
no jurisdiction to review a ‘“‘user fee’’ charged to vessels anchored in
storage. The rationale of the case is consistent with Sr. Philip and
Plaguemines. The Commission reasoned that the fee did not apply to com-
mon carriers by water and, more important, found that there was ‘‘no
evidence showing that Respondent used the ordinance as a means of controi-
ling access to terminal facilities,”” 27 FM.C. at 151, and that this factor
distinguished the case from Plaguemines. Id.

The cases decided under the 1916 Act do not support Respondents’
arguments that Port Canaveral’s refusal to grant a tug franchise cannot
have any discernible effect on the commerce regulated by the Commission.
In St. Philip), the Commission focused on the potential effect of the exclu-
sive tug contract on common carriers wishing to hire tug services and
on the general shipping public that stood to benefit from competition.
13 FM.C. at 172-73. In Plaguemines, the Commission stated that the
port’s *‘pervasive involvement in the business of common catriers, marine

3835 FM.C. at 67, n. 13 and accompanying text. Based on the language and holding of Plaguemines,
it appears that the *'navigation/terminal®' distinction first stated in Berhlehem Steel would be more accurately
referred to as “‘harbor maintenance/terminal.” See Indiana Port Commission v. FMC, 521 F.2d 281, 285
(D.C. Cir. 1975). The ALJ in St Philip hed used a '“vessel operation/terminal®’ dichotomy, 13 FM.C, at
171, but was reversed,
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terminals and the commerce of the United States’’ conferred jurisdiction
on the Commission. 25 F.M.C. at 67. It should also be noted that Respond-
ents concentrate their arguments on possible discriminatory or anticompeti-
tive effects, but that section 17 of the 1916 Act and section 10¢d)(1)
of the 1984 Act require *‘just and reasonable™ practices, arguably a broader
standard.39

There is no indication that Congress intended to alter the principles
of those 1916 Act decisions by enacting the 1984 Act. The primary concern
of Congress was to make more efficient and expeditious the Commission’s
handling of antitrust-exempt agreements among carriers. Congress did not
express any desire to change the historical requirement that marine terminal
operators be fair and reasonable in their behavior, The best evidence of
this is the nearly verbatim transfer of the language of sections 16, First
and 17 from the 1916 Act into section 10 of the 1984 Act. The Port
Authority’s exclusive franchise system for tug operations extends the Port’s
furnishing of terminal facilities from the pier onto the waters of the harbor.
The Port's practice has an underlying purpose relating to terminal operations
and a more than incidental relationship to the receiving and handling of
property and cargo. For those reasons, the Commission has jurisdiction
over the subject of Petchem’s complaint.

B. The Lawfulness of the Port’s Actions Under the Shipping Acts

At the outset, there is a dispute among the parties regarding the legal
standard by which the Commission should determine the lawfulness of
the Port Authority's denial of Petchem’s franchise application. Petchem
and Hearing Counse] contend that St, Philip and an earlier decision, Cali-
Jornia Stevedore & Ballast Co. v. Stockton Port District, 7 FEM.C. 75
(1962), should control our examination of the evidence of record, In those
cases, we found unlawful exclusive arrangements between a terminal, on
the one hand, and a tug company (St. Philip) and a stevedore (Srockton),
on the other. In neither proceeding did the parties defending the arrangement
make much of an effort to justify it on economic grounds, preferring
instead to concentrate on challenging the Commission’s jurisdiction, St,
Philip, 13 FM,C. at 173; Stockton, 7 FM.C, at 81-84. Having found
jurisdiction, the Commission stated in both cases that such arrangements
are prima facie -unreasonable and must be justified by their proponents.
In the absence of convincing substantive justification, we concluded in
each case that the arrangement was unreasonable and unlawful,

3% A necessary Implication of Respondents’ arguments on this polnt ls that Petchem lacks standing to bring
& complaint befors the Commission because, as a fug operator, it {8 not a member of & clasy protected by
the Shipping Acts. In fact, Respondents expressly made such arguments befors the Presiding. Officer, See
1D, af 28-29 and Perchem's Reply to Exceptions at 36, n. 25. Respondents’ position is contradicted by the
broad terms of section 22 of the 1916 Act, 46 U.S.C. §821 (1982 ed,), and section 11(a) of the 1984 Act,
46 US.C. app. §1710, which permit any ‘‘person” to file & complaint alleging violations of the statute.
“‘Any person’ meats any person.”’ Sourh Carolina Pores Awthorlty v. Georgla Ports Awihority,
EM.C , 22 S.R.R. 1111, 1517 ¢1984),
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At the same time, however, the Commission explicitly recognized that
in the proper circumstances such arrangements may be justified as necessary
to advance economic efficiency or produce other benefits. In Stockron,
the Commission stated:

[Wle do not hold here that all menopolistic stevedoring agreements
are necessarily and inevitably unjust and unreasonable practices
which must be prohibited at any cost.

7 F.IM.C. at 84 (footnote omitted).

That is consistent with the language of the Shipping Acts, which *‘[do]
not forbid all preferential or prejudicial treatment; only that which is undue
or unreasonable.”’ St. Philip, 13 FM.C. at 174,

These general principles are applicable to the instant proceeding, The
exclusive arrangement between the Port Authority and Hvide is prima fucie
unreasonable because it is contrary to the general policies of the United
States favoring competition, which fact obligates Respondents to justify
the arrangement. St. Philip, 13 F.M.C. at 172-73. However, unlike Stockton
and St. Philip, Respondents here have attempted to meet their burden by
adducirg extensive economic and business testimony in support of the
arrangement. Consequently, the position of Petchem and Hearing Counsel
is correct only to a limited degree. While the rationale of Sr. Philip and
Stockton temain relevant to the merits of this case, the result of those
cases does not control the Commission’s decision. If we held otherwise,
the effect would be to establish a rule that franchise agreements or other
exclusive port arrangements are per se violative of the Shipping Acts,
assuming only that they are within the Commission’s jurisdiction (as dis-
cussed below, this in fact appears to be the essence of Petchem’s position).

A contrasting example of a successful justification of an exclusive port
franchise can be found in Agreement No. T-2598, 17 F.M.C. 286 (1974).
This decision is heavily relied upon by Respondents, for reasons that will
be obvious.

In Agreement No. T-2598, the Commission investigated whether an exclu-
sive franchise agreement between the same Canaveral Port Authority and
Eller and Company (Eller) to perform terminal operations at Port Canaveral
(including stevedoring} was, inter alia, in violation of sections 16 and
17 of the 1916 Act. Another terminal company had sought the Port
Authority’s permission to perform terminal operations at the Port on a
non-exclusive basis. The Port Authority refused to grant permission, for
reasons strikingly similar to those advanced here in support of its actions
with regard to Petchem. 17 F.M.C. at 289-90. The Port Authority’s agree-
ment with Eller stated, as does its agreement with Hvide, that it would
not grant another terminal operation franchise uniess it found that there
was a ‘‘convenience and necessity’’ for such franchise. Id. at 290.

In determining whether the Port Authority’s agreement with Eller met
the standards of the 1916 Act, the Commission reviewed
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the validity and reasonableness of the decisions made by [the
Port Authority] on which it based its adotption of .an exclusive
terminal operator concept and upon the effects of that adoption,

Id, at 295,

This established a two-part standard of review: whether the Port Authority’s
decision was reasonable at the time it was made and, even if so, whether
it was still reasonable in light of its subsequent effects. '

The complainants had contended that consistent cargo. growth and fore-
casted future growth at the Port mandated the use of multiple terminal
operators. The Port Authority and Eller maintained that it was unreasonable
to reach that conclusion when Eller was handling all of the cargo with
less than 70 percent of its capacity. The Commission stated:

We conclude that respondents’ position is the more realistic
in light of the facts shown on -record. Our conclusion here does
not, however, ignore the future growth potential of the Port or
the likelihood that at some future time the conclusion reached
herein may no longer be valid. We are of the opinion, however,
that any public interest involved at the Port in the future is
amply protected by two separate procedires. Having determined
Agreement No. T-2598 to be subject to section 15 of the Act,
we have assumed continuing jurfsdiction over that Agreement and
its implementation. Any future abiise, which we do not foresee,
could be corrected readily by our continuing supervision.

Further, since the Agreement provides for termination without
cause of Eller’s favored position, we must assume that [the Port
Authority], a public body charged with public trust, will honor
that- trust were future traffic to indicate a need for use of additional
terminal operators, The Agreement permits, and ([the Port
Authority's] duty demands, that [the Port Authority) act in the
best interest of the Port and the public. We cannot conclude
that, should future increased traffic volume so require, [the Port
Authority] would arbitrarily renege on its duties and responsibil-
ities by disallowing additional terminal operators to work the Port.

Id. at 296,

The complainants had urged that increased competition necessarily would
improve quality of service to Port Canaveral’s customers. The Port Authority
acceded to the general principle that competition is beneficial, but urged
that such principles must be applied to an -actual set of circumstances.
The Port Authority claimed

that on the basis of current traffic volume, the introduction of
competing terminal operators would result in a winner-take-all
battle for traffic which would not support-two concurrent operators.
This is urged to be so because multiple terminal operators would
cause economic loss to one and, of those competing, the one
least able to sustain losses would be forced out. . . . the quality
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of service to customers would suffer from neglect and rates would
be increased to cushion impending losses. Avoidance of this sort
of risk is urged as a legitimate concern of the Port Authority,
in whom rests the duty and responsibility to maintain stable service
capability at the Port.

Id. at 297,
The Commission stated:

We find Respondents’ argument persuasive. We are of the opin-
ion that under such circumstances as currently prevail at Port
Canaveral, the duly authorized Port Authority is the proper body
to weigh and evaluate business risks related to that Port’s effi-
ciency in the first instance. It is not our function to gainsay
the day-to-day economic decisions of this Port, nor would it be
appropriate for us to do so. Given our continuing surveillance
of the Agreement under which Port Canaveral and its operator
must conduct their terminal operations, we see no danger in leav-
ing the fiscal and business determinations in the first instance
with the duly authorized Port Authority. Clearly, it is not the
function of this agency to substitute its judgment for that of
the Port. It is, however, our duty to direct appropriate changes
upon finding that the Port’s action or inaction based on its own
judgment is contrary to the statutes we administer.

id

The Commission found that the Port Authority’s judgment was reéasonable
when it was made and that there was insufficient evidence to conclude
that that judgment subsequently was having unreasonable consequences.
We therefore found no violation of section 16 or 17 of the 1916 Act.

The applicability of Agreement No. T-2598 to the proceeding now before
the Commission is clear. The Presiding Officer erred in failing to even
mention the case in his Initial Decision, though it had been cited extensively
by Respondents in their brief before him. Petchem contends that the decision
is not relevant because it involved the Port’s control of its own facilities
and did not present a situation ‘‘wherein the terminal operator reached
out to the normal affairs of vessel operation.’’ 4 But the Commission
already has held that it is precisely this extension by the Port of its
terminal operations onto the waters of the harbor, through its tug franchise
system, that gives us Shipping Act jurisdiction over Petchem’s complaint.
Having done so, the Commission must now apply the standards and policies
derived from other proceedings involving traditional terminal operations
to this case. St. Philip, the case so heavily relied upon by Petchem, does
not advocate a harsher standard for non-traditional terminal activities; on
the contrary, it applies the same Shipping Act standards to both classes

40 Perchemn Reply to Exceptions at 48. See also Oral Argument Tr. 33-34.
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of operation by citing Stockton Port District, supra, which, like Agreement
No. T-2598, involved stevedoring. ‘

In sum, the appropriate standard for judging exclusive terminal arrange-
ments under the Shipping Acts is a synthesis of the St. Philip and Agreement
No. T-2598 decisions. Such arrangements are generally undesirable and,
in the absence of justification by their proponents, may be unlawful under
the Shipping Acts. However, in certain circumstances, such arrangements
may be necessary to provide adequate and consistent service to a port’s
carriers or shippers, to ensure attractive prices for such services and gen-
erally to advance the port’s economic well-being. The burden of adducing
evidence of such circumstances falls upon the port and the other parties
to the exclusive arrangement, both because they are the arrangement’s pro-
ponents and because evidence of that nature usually lies within their control.
Nevertheless, the ultimate burden of proof in any Shipping Act challenge
to an exclusive terminal arrangement or franchise rests with the party
wishing to overturn the franchise. That elementary fact of administrative
law and Commission procedure, 5 U.S.C. §556(d) and 46 C.F.R. §502.155,
is particularly apposite here, where the challenge has arisen in a complaint
proceeding brought by a person wishing to compete with the beneficiary
of Port Canaveral’s franchise. Petchem, that person, must prove by reliable,
probative and substantial evidence, 5 U.S.C. §556(d), that it is unreasonable
for the Port Authority to refuse a franchise to Petchem, based both on
evidence regarding Petchem and also on a successful rebuttal of the justifica-
tion for the franchise offered by Respondents.

In deciding this case, the Commission will scrutinize the circumstances
obtaining in December 1983, when the Port Authority denied Petchem'’s
application for a franchise, and also the situation at the Port during the
period of record subsequent to that denial. This two-part standard of review,
similar to that applied in Agreement No, T-2598, first requires us to examine
the facts then before the Port Authority to determine whether the denial
of a franchise to Petchem was so flawed from the outset that it should
be struck down regardless of any post hoc developments. We then must
also determine whether, even if the Port Authority acted reasonably at
the time it denied Petchem's application, subsequent developments have
overtaken that denial and rendered it unreasonable.

‘When Petchem applied to the Port Authority for a franchise in December
1983, the Port Authority was already in a sitmwation entirely new to it.
For the first time in the Port’s thirty years of operation, the military
tug contract had been split away from commercial work by operation of
the Small Business Administration ‘*set aside’’ requirements. Hvide had
agreed to remain at the Port despite the loss of the military work, but
it was projecting that it would incur substantial losses for the immediate
future by being limited to commercial work. The Port Authority also knew
that since 1980 both non-lmer cargo business and passenger crujse business
had been expanding at the Port, thus increasing the need for reliable com-
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mercial tug service. The Authority’s problem was to induce a tug operator
to provide such service even though it would not be able to offer the
incentive of military work, such work having already been awarded to
Petchem. At least for the short term, a solution had been found as a
result of Hvide’s promise to stay on at the Port and the continuation
of Hvide’s franchise agreement.

Petchem'’s application for clearance to compete with Hvide for commercial
business raised further complications. The application was initiated before
Petchem had begun any work under the military contract. Petchem was
a very small company and had never been in the g business before.
Petchem thus had no track record that the Port Authority—which under
its charter from the State of Florida is required to grant franchises only
in the best interests of the Port—could rely upon. No carriers serving
the Port or other local maritime interests (such as stevedores) appeared
at the franchise hearing in support of Petchem’s application.*! The Port
Authority was aware that if Petchem did compete with Hvide, it inevitably
would increase Hvide’s losses; in contrast with Petchem’s lack of industry
support, a representative of Premier Cruise Lines, a major tug employer,
appeared at the franchise hearing to oppose Petchem’s application because
it was concerned that Petchem, if awarded a franchise, would force out
Hvide.*2 During the Port Authority’s review of its application, Petchem
made it clear that it would provide commercial service only with the
tugs assigned to the military contract and that the availability of those
tugs would be secondary to military requirements 43 (which, as stated above,
mandate that Petchem’s tugs be ready on 30 minutes notice at all times).
Thus, even if Petchem eventually proved itself 1o be a competent tug
operator, there was reason to question whether it would be equipped suffi-
ciently to provide the reliable commercial service that the Port Authority
is responsible for maintaining at the Port.44

Reduced to its essentials, the Port Authority’s January 1984 denial of
Petchem’s application for a franchise represented a conclusion that the
creation by the *‘set aside’’ program of a monopoly for Petchem over
military work necessitated the creation of a balancing monopoly for Hvide
over commercial work. By denying Petchem’s application, the Port Authority
gave Petchem some time fo establish itself45 and also gave itself some
time to gain a better understanding of how the new division of military
tug work from commercial work would affect Petchem, Hvide, Port Canav-
eral and the carriers and shippers using thé Port,

4 See generally Ex. C-26.

421d at 14.

B, at &6,

44 During the evidentiary hearings before the Presiding Officer, Petchem’s president for the first time made
a highly temative suggestion that Petchem might bring a new tug to Port Canaveral 1o provide commercial
service. May t Tr. 73, Whatever the credibility of this testimony, it certainly was not before the Port Author-
ity when it considered Petchem’s application.

4¥ May 6 Tr, 54.
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On the basizs of these facts, the Commission cannot conclude that the
Port Authority’s denial of Petchem’s application was so unreasonable or
unfair at the time it was made-as to violate the Shipping Acts, The Presiding
Officer contends that when the Port Authority received Petchem’s applica-
tion, it immediately should have opened up the commercial franchise te
competitive bidding and that by failing to do so, the Autherity unreasonably
preferred Hvide over all other tug operators, Petchem goes further and
attacks the very existence of the Port Authority's franchise system; although
it never says so directly, Petchem appears to believe that the award of
any exclusive commercial franchise to Hyvide or anyonme else would be
unlawful per se and cannot be justified on-any ground (as-indicated above,
Petchem’s total reliance on Sr. Philip is consistent with this theory).4s
Petchem’s expert witness advocated the same theoretical, free-market model
in her testimony.47

The Presiding Officer’s insistence on franchise bidding loses sight of
several facts, First, no company besides Hvide and Petchem has ever ap-
proached the Port Authority regarding commercial service.4® Second, this
is a complaint proceeding in which Petchem is contending that ir—not
some general class of g companies—suffered unfair prejudice. Third, at
the time of its application, Petchem’s credentials as a tug operator were
unproven. The Port Authority had no reasen to think that a competitive
bidding process would produce anyone other than Petchem and Hvide and,
in comparing Petchem with Hvide, it had substantial reasons to question
Petchem’s competence and readiness to perform commercial services in
addition to its military obligations.

Petchem's position that the Port Authority should let the commercial
market determine how many tug companies can survive in that market
does not give recognition to the Port Authority’s responsibility to promote
reliable and confinuous service at the Port and, for that reason, does not
represent a persuasive alternative to the Authority's franchise system.4?
For example, if Petchem did in fact drive Hvide out of the Port but
was unable to provide all needed commercial service by itself, there could

46 Durlng the evidentlary hearings, Patchem argued that the Port Authority had no powet to apply its “‘con-
venience and necessity standard to Petchem's application, and not that the Port Autherity erroneously applled
the standard. May 1 Tr. 22. In its Roply to Exceptions, Peichem termed the “‘convenlence and necessity™
uta:;dard gn ; discredited rogulatory tool that unfairly was applied only to Petchem,

Ex. C-3L

48 May 6 Tr. 36-37. The Presidlng Offlcer states that the other tug companles who applied for the mititary
franchise were potentlal competitors for commerclal work, but were discouraged by the franchise agreemant
between Hvide and the Port Authority. LD, at 33-34, n, 14 and accompanying text. Assuming that such spec-
ulation s a valld grounds for declsion, it Is equally reasonable to speculate that those companies, belng small
businesses eligible to bid on the military contract, would be In no position to withstand—even for the short
term—losses of the magnitude incurred by Hvide in providing commercial service and for that reason never
approached the Port Authority.

4% Petchemn states:

Petchem does not pretend to know whether the Incroasing tug market in the Port will suppon
one,-two, flve or a dozen tug companies in-the coming years, Neither does the FMC or [the Port
Autherity]. As far as the legal ssues of thls case are concemed, it simply does not matter,

Reply to Exceptions at 40,
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be a significant Japse of time before another tug company appeared to
replace Hvide, in view of the absence of any third companies so far,
In such circumstances, the Port and its customers could suffer considerable
detriment. As in Agreement No. T-2598, economic theorizing is useful
only if it can be applied reasonably to the facts of the case. Petchem
and its expert recognize that economic theory also holds that there are
situations in which companies choose not to enter a market because they
perceive it as small and unremunerative. In such situations, it may be
necessary to permit a monopoly in order to induce ihvestment in essential
services.5® The Port Authority acted reasonably in concluding that such
a situation was before it and the Authority’s use of its ‘‘convenience
and necessity’’ standard was a reasonable implementation of the responsibil-
ities placed on it by the State of Florida.’! As in Agreement No. T-
2598, the Commission’s conclusion in this regard is partially based on
appropriate deference to the Port Authority, an entity familiar with business
circumstances at Port Canaveral and entitled to a presumption that it is
concerned with public and not private interest.32

To complete the analysis, the Commission further finds that the evidence
concerning developments at Port Canaveral during the period of record
subsequent to the Port Authority’s original denial of Petchem’s application
does not justify a conclusion that the Authority must now reverse itself
and permit Petchem to compete with Hvide. Since obtaining the military
contract, Petchem has compiled a good record of performance as a tug
operator. However, in 1984 Petchem was required to call upon Hvide
to assist it in docking military vessels as many as eight times.>? In contrast,
in 1981-1983, Hvide required more than two tugs to perform both military
and commercial work only four times.54 As the Port Authority predicted,
the need for commercial tugs has been increasing at the Port. In 1983,

50Petchem Reply to Exceptions at S1. It is somewhat incongruous for Petchem to place such emphasis
on the benefits of competition when it holds a protected market itself. We recognize that Petchem competed
for the military franchise, but that competition itslf was restricted. The small business **set aside”” program
represents at bottom a pelitical judgment, not an economic one. The govemment has concluded that it is
good social palicy to encourage small busingsses, even though economic efficiency may be sacrificed in the
short run. Accordingly, large companies such as Hvide, which have been efficient and successful in the mar-
ket and therefore have grown to their present size, are excluded from a certain amount of federal business.
The Commission implies no criticism of the “‘set aside’’ program. We simply state that Petchem does not
hold the moral high ground because it wishes to compete with Hvide. Given that the *‘set aside’ program
is the direct cause of the present application of the Port Authority's franchise system for commercial g
service, the franchise cannot be termed a per se unlawful deviation from economic orthodoxy. Further, we
cannot agree with the statement of Petchem’s expert that Petchem’s advantage in holding the military contract
was merely comparable to having financial “‘deep pockets.”” May 2 Tr. 159-60. Petchem obtained ils advan-
tage by govemment decree in part because it was small and had not yet achieved market success, whereas
**deep pockets’’ are the result of market success.

1A previous application of the standard by the Port Authority was before the Commission in Agreemens
No, T-2598.

2 Deference to decisions of local govemment authorities on matters such as port franchising also was ex-
tended by the Commission in Agreement No. T-2850, et al., 19 FM.C. 687, 700 (977, and in Agreement
Nos. T-3310 and T-3311, 23 F.M.C. 591, 595-596, (1981).

s3May 1 Tr. 6667, 114; May 7 Tr. 110-111.

34Ex. R~15,
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there were 188 tug-assisted calls by commercial vessels; in 1984 there
were 362. Through May 1985, the pace was exceeding 1984.55 Nevertheless,
Hvide has not been required to subcontract any commercial work to
Petchem, although it has asked Petchem to ‘‘stand by’’ on occasion,5¢
These facts indicate that the Port Authority's January 1984 conclusion
that Petchem required some time to learn the tug business and the Port's
peculiar requirements continued to apply throughout the period of record.
Also, the $473,000 in losses incurred by Hvide in 1984 despite the increase
in commercial tug business supports the conclusion that there is not yet
enough such business to allow one operator to break even, let alone two,57
Conversely, the lack of enough business to fully occupy Hvide removes
any significant possibility that commercial -carriers calling at the Port are
being harmed by Hvide's franchise. As noted, no such carrier has expressed
support for Petchem.

It also seems clear that, as Respondents contend, if Petchem ‘did begin
to solicit commercial business in competition with Hvide, it would derive
a significant advantage from the fact that its fixed costs and some variable
costs are covered by its military contract. Petchem would be in a position
to set rates for commercial service at very low levels, requiring only that
relatively minor variable costs for commercial movements and a negotiated
rebate to the military be covered. Petchem could thus undercut Hvide's
rates, which have to cover all costs. The proposed rates set forth in
Petchem’s tariff and the testimony of Petchem’s president indicate that
Petchem is indeed prepared to engage in a rate-cutting campaign against
Hvide.’® On these facts, the Port Authority cannot regard as mere bluff
Hvide’s statements that it will consider withdrawing from Port Canaveral
if it must share commercial business with Petchem,® If that happened,
the record indicates that Petchem would have its hands full with its military
work and would not be able to provide adequate comrercial service.

In sum, the Commission does not believe that Petchem has met its
burden of proving that the Port Authority was or is unreasonable to refusing
to allow it to compete with Hvide. In reaching this conclusion, however,
we do not adopt all of Respondents’ arguments., We do not accept their
contention that Petchem cannot lawfully use its tugs for commercial pur-
poses during the life of its military contract and « fortiori cannot suffer
detriment under the Shipping Acts. Although it is true that Petchem's
military contract did not contain an authorization for commercial work

S5LD, at 16,

36 May 1 Tr. 61-62.

37Hvide’s chief executive testified that he is *‘at ease’’ with losses of this magnitude and that he expected
losses to continue for ariother three or four years, May 6 Tr, 207, During the proceedings, the parties disputed
whether Hvide's losses were the result In part. of accounting practices or Inefficient operations, See LD. at
35-36, Even if this is true, no one contends and it is impessible to find that Hvide should have realized
& profir on Its commercial work.

38 See 0. 22, supra, and accompanying text,

39 May 6 Tr. 207-208, 227,
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when it was first executed—which gave the Port Authority another reason
to deny Petchem’s franchise application when it was first filed—the military
subsequently made it clear that it will permit Petchem to perform commer-
cial work if it obtains a franchise.®® The Commission is not the appropriate
body to determine that that position is wrong as a matter of federal procure-
ment law. Further, we do not necessarily agree with Respondents’ defense
of a protected market for Hvide on the ground that the Port now needs
a total of four tugs (Petchem's two main tugs and Hvide's two tugs)
due to increased potential for conflict between military and commercial
vessels, particularly the cruise liners. The key is not the absolute number
of tugs available in the Port, but rather the particular identity and cir-
cumstances of the companies running those tugs. The evidence shows that
Petchem has all (and occasionally more) than it can handle with the military
work, that there is therefore a need for the Port Authority to foster a
separate tug operator for the commercial work, and that the most effective
way of doing that is to grant Hvide exclusive rights for such work.

The preponderance of the evidence of record, together with the reasonable
deference the Commission owes to the Port Authority as a body expert
in matters peculiar to Port Canaveral, leads us to conclude that we skould
not disturb the present division of tug markets at the Port. It is always
possible that changes at Port Canaveral, particularly continued growth, may
alter the basis of this decision, Unlike Agreement No. T-2598, the Commis-
sion does not have continuing supervisory jurisdiction over the situation
at the Port through a filed agreement.5! However, other safeguards remain.
The franchise agreement between the Port Authority and Hvide provides
for termination without cause on 60 days’ notice.52 The Commission must
assume that the Port Authority, a public body charged with a public trust,
will discharge its duty and terminate the agreement in favor of non-exclusive
franchises if it becomes clear that traffic levels at Port Canaveral have
reached the level where more than one commercial tug operator is needed.
If the Port Authority fails to meet its obligations, the Commission can
entertain another complaint pursuant to section 11(a) of the Shipping Act
of 1984 or initiate an investigation of its own under section 11(c). 46
U.S.C. app. §1710.

We should also state that even if the Port Authority continues to believe
that an exclusive franchise for commercial work is necessary, it should
consider carefully whether periodic competitive bidding for that franchise
would be beneficial. As Petchem continues to gain experience as a tug
operator, it may arrive at a point where it more realistically could provide
both commercial and military service with its tugs, perhaps at cheaper

%0 E.g,, Ex. C-15—C-17. On February 13, 1986, Petchem liled a “‘Motion to Reopen the Record for Pur-
pose of Receiving Additional Evidence™ on this point, Receipt of the proferred evidence is not necessary
for the Commission's decision, The Motion therefore will be denied.

6117 F.M.C. at 296. See Petcheni’s Reply 1o Exceptions at 48.

62We assume that fhe agreement remains in effect at this writing with the same renewal date of

January 8.
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rates than those charged by Hvide. Even if it was necessary for Petchem
to purchase additional tugs in order to provide all needed service, it would
be motivated to take more concrete steps toward such expansion if by
doing so it might displace Hvide as the holder of the Port’s franchise.
Finally, if in fact there are any other tug operators interested in providing
commercial service at Port Canaveral, an announcement of competitive
bidding might bring them to the fore. However, these comments are advisory
and should not be read to detract from the Commission’s conclusion that
Petchem has not proven that the Port Authority’s preservation of an exclu-
sive commercial market for Hvide during the period of record was violative
of the Shipping Acts.

THEREFORE, IT IS ORDERED, That Peichem's ‘‘Motion to Reopen
Record for Purpose of Receiving Additional Evidence,” filed February 13,
1986, is hereby denied;

IT IS FURTHER ORDERED, That the Presiding Officer’s Initial Decision
is hereby affirmed to the extent it found Commission jurisdiction over
Petchem’s complaint,

IT IS FURTHER ORDERED, That the Initial Decision is otherwise
hereby reversed;

IT IS FURTHER ORDERED, That this proceeding is hereby discontinued.

(S) JOHN ROBERT EWERS
Secretary

ZBPM.C
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Commissioner Moakley, concurring.

I join in the majority in concluding that the complaint in this proceeding
should be dismissed. I also concur in the majority’s view of the merits
of this complaint. However, I would not base the decision on the merits,
but rather, on my belief that we have no jurisdiction over the subject
matter at issue, the franchising of tug services.

It does not follow from the fact that the respondent Canaveral Port
Authority ! is a marine terminal operator that all of its activities are, there-
fore, subject to regulation under the Shipping Act of 1984 (1984 Act).2
A marine terminal operator is defined as

. . . a person engaged in the United States in the business of
furnishing wharfage, dock, warehouse, or other terminal facilities
in connection with a common carrier. (46 U.S.C. app. 1702(15)).

As the majority indicates, Congress specifically excluded persons carrying
on the business of fowing from the coverage of the Shipping Act, 1916.3
The 1984 Act did not change that coverage, and used the same terminology
with respect to terminal operators.

The ‘‘control’’ theory enunciated by the majority broadens the scope
of our jurisdiction far beyond the words of the statute, The breadth of
this theory is evident from the language of the Plaquemines* decision
quoted by the majority (p. 28).

The statutory scheme contemplates regulation of any entify if it
exercises sufficient control over terminal facilities to have a dis-
cernible effect on the commercial relationship between shippers
and carriers involved in that link in transportation. (emphasis sup-
plied)

I dissented from this jurisdictional expansion in Plaquemines where the
majority claimed authority to regulate a local government's charges for
police and fire protection. As evidenced by that decision, it is very difficult
for the public to predict which port activities are and are not subject
to FMC jurisdiction under the control theory.

The distinction between navigational and terminal services that the Com-
mission articulated in the Bethlehem Steel> decision seems a logical interpre-
tation of our authority over port functions and a proper narrowing of

IThere is no basis whatsoever for exercising jurisdiction over the other two respondents in this proceeding,
Port Canaveral Towing, Inc,, and Hvide Shipping, Inc. Neither is nor is even alleged to be a common carrier
or a marine terminal operator as those terms are defined in section 3 of the shipping Act of 1984 (46 U.S.C.
app. 1702) {Majority Order, p 12, note 24). Inexplicably, neither seems to have raised this issue.

2 Bethichem Steel Corp. v. Indiana Port Commission, 21 EM.C. 629, 632 (1979).

2 See United States v. American Union Transport, Irnc., 327 U.S. 437, 451-53 (1946).

4Louis Dreyfus Corp. v. Plaguemines Port, Harbor and Terminal Districr, 25 FM.C. 59, 65, 21 SRR,
1072, 1079 (1982).

5Note 2 supra.
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the broad language of the S Philip® case, Tug services fall neatly on
the navigational side of such a dividing line and outside the scope of
terminal services. I would dismiss this complaint for lack of jurisdiction
over the respondent Port’s activities with respect to the franchising of
tug services.

SAP. St. Phitip, Inc. v, Atlantic Land and Improvement Co,, 13 EM.C, 166 (1969),

28 FM.C.
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1. Where a Port maintains and operates a passenger ship facility used by common carriers
by water and imposes dockage and wharfage charges on ships calling at the port it
is a terminal operator within the meaning of the pertinent sections of the Shipping
Act of 1916 and the Shipping Act of 1984 and is therefore subject to the jurisdiction
of the Federal Maritime Commission, and further, where cruise ships operate on a round
trip schedule between a United States port and a foreign port the transportation provided
comes within the ambit of the word “‘transportation’” as used in section 1 of the Shipping
Act of 1916 and section 3(6) of the Shipping Act of 1984, and is transportation between
the United States and a foreign country irregardless of the purpose of the transportation
or the intent of the carrier in providing it or passengers in taking it.

2. Where an operator of a tug setvice files a complaint and alleges violations of sections
16 and 17 of the Shipping Act of 1916 and sections 10(b)12 and 10(d)(1) of the
Shipping Act of 1984, such complainant is a ‘‘person’’ within the meaning of section
22 of the 1916 Act and section 11 of the 1984 Act and has standing to file the
complaint and be a party to the proceeding.

3. Where a Port enters into an exclusive franchise agreement for tug and towing services
with a particular provider without initially allowing any other provider an opporiunity
to be a party to such agrcement; and where the Port conditions the future services
of any other provider on its suslaining the burden of establishing a finding of ‘“‘conven-
ience and necessity’* to the Port, such action by the Pont restricts the commercial access
of common carriers by water to one tug service and has transformed the furnishing
of tug and towing services into a terminal function related to the receiving, handling,
transporting, storing or delivering of property and or passengers and as such, the function
is subject to the jurisdiction of the Federal Maritime Commission.

4. Where a Port enters into an exclusive franchise agreement for tug and towing services
with a particular provider without initially ailowing any other provider an opporiunity
to be a party to such agreement, and where the Port conditions the future services
of any other provider on its sustaining the burden of establishing a finding of “‘conven-
ience and necessity”’ to the Port, such actions are prima facie unjust and unreasonable
both as to common carriers the Port serves and the general public.

S, Where the evidence indicates a Port has itself selected a particular provider to perform
tug and towing services and has entered into an exclusive franchise agreement for the
provider to render such services without even initially considering other providers, and
where other providers are only allowed to provide services on a holding of ‘‘convenience
and necessity’” by the Port; and where the evidence indicates the Port did not have
sufficient justification for its acts, the burden of overcoming the prima facie unjust
and unreasonable conduct has not been met and the Port’s actions violate sections 16
and 17 of the Shipping Act of 1916 and sections 10(b)(12) and 10(d)I) of the Shipping
Act of 1984,

Michael V. Matison for complainant Petchem, Inc.
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Leon Stromire for respondent Canaveral Port Autherity.
¢
Robers T. Basseches and Timothy K. Shuba for respondents Port Canaveral Towing,
Inc., and Hvide Shipping, Inc.
Aaron W, Reese and Alan Jacobson for Hearing Counsel, intervenor.

INITIAL DECISION! OF JOSEPH N. INGOLIA, ADMINISTRATIVE
LAW JUDGE

Partially Adopted March 28, 1986

Background Information

This case began as the resuit of a complaint filed by Petchem, Inc.
(“‘Petchem’’ or ‘‘complainant’’) on August 6, 1984, The complaint names
as respondents, (1) the Canaveral Port Authority (“CPA' or ‘‘the Port
Authority’"), (2) Port Canaveral Towing, Inc. (“PCT"), and (3) Hvide
Shipping, Inc. (‘*Hvide’’").

The complaint charges that Petchem applied for and was denied a non-
exclusive franchise to perform commercial tug and towing services at Port
Canaveral (‘‘the Port™), and that such denial resulted in violations of sec-
tions 16 and 17, respectively, of the Shipping Act, 1916.2 Further, the
complaint originally included a claim for reparations which was subsequently
withdrawn.? Hearing Counsel petitioned to intervene in the proceeding citing
the need ‘‘that the Commission's interests are fully represented in all matters
where the Commission’s jurisdiction is challenged.” Hearing Counsel’s Peti-
tion to Intervene was granted.*

Proceedings on the complaint were initially delayed due to withdrawal
of one of the co-counsel for the Port Authority, and the substitution of
counsel for Hvide in late November of 1984. On December 6, 1984, the
respondents filed a Joint Motion for Dismissal by Summary Disposition,
raising issues of jurisdiction and standing, as well as issues going to the
merits of the complaint. The Motion was denied without prejudice.5 After
extended discovery a hearing was conducted between May 1 and May
7, 1985. In latter portions of this brief the transcript of those hearings
will be referred to as follows: May | hearing as Tr. I; May 2 hearing
as Tr. II; May 6 hearing as Tr. III; and May 7 hearing as Tr. IV. Appro-
priate page numbers will be set down after each of the above references.

1This decision will become the decision of the Commission in the absence of review thereof by the
Connission (Rule 227, Rules of Practice and Procedure, 46 CFR 502.227).

2While the complaint did not initlally allege any violatlon of the Shipping Act of 1984, later pleadings
and filings by the parties clearly broadened the scops of the complaint to include violation of the companion
sections of the 1984 Act.

3 Complainant's Notice of Dismissal of Count ¥ of the Complaint, dated February 26, 1085,

4Petition of Hearing Counsel for Leave to Intervene, dated September 27, 1984, The Petition was unop-
posed and was granted by Order of November 15, 1984,

% See Order dated January 30, 1983,
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Further, the exhibits which will later be referred to are designated as
follows:

Complainant—C-1 (etc.)
Respondent PCT or Hvide—R-1 (etc.)
Respondent CPA—PR-1 {etc.)

Finally, after the record was closed in this proceeding, respondents filed
a Joint Request for Leave to Respond to Complainant’s list of Extra-
Record Material and the complainant filed a Petition to Reopen to allow
a report prepared by respondents’ expert witness into the record. Both
Motions are hereby granted.

Findings of Fact

1. The complainant, Petchem, is a Connecticut corporation whose business
it is to provide towing services (Tt. I-34, 35),

2. The respondent, CPA, was established in 1953 by special act of
the Florida legislature to construct and operate a deep water port at Cape
Canaveral for public benefit. It is a body public and corporate with taxing
and eminent domain power, governed by five elected commissioners, with
day-to-day operations under the supervision of a professional management
team headed by the Port Director (Ex. PR~1; Tr. I11-7, 8).

3, The respondent, PCT, is a Florida corporation engaged in the business
of providing tug and towing services. Its prior name was Port Everglades
Towing, Inc. PCT is a wholly owned subsidiary of Hvide Corporation
(Ex. C-23, No, 1-7).

4. The respondent, Hvide, was formed by Hans Hvide in the late 1950’s,
and is wholly owned by the Hvide family. Hvide has diverse and extensive
interests in the maritime industry. There are at least eight companies who,
like PCT, are subsidiaries of Hvide (Ex. R—12; Tr, 1112486, 247).

5. PCT (as Port Everglades Towing, Inc.), began tug and towing services
at the Port in 1958. At or about that time it entered into a franchise
agreement with the Port whereby it had the exclusive right to perform
commercial tug and towing services in the port. 1t has performed such
services up to the present time. The latest franchise agreement was entered
into in 1975. It provides in pertinent part:

1. Party of the first part hereby agrees to and does hereby
grant to the party of the second part for a period of ten (10)
years from the execution of this Agreement, as hereinafter pro-
vided, a franchise to provide vessel towing service at Port Canav-
eral, Brevard County, Florida, subject to the conditions and provi-
sions of this Franchise Agreement; and party of the second part
shall operate and maintain in such towing service at Port Canav-
eral, Florida, two (2} or more modern harbor tugboats equipped
with fire fighting apparatus.

28 FM.C.
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2. It is recognized that party of the first part has made and
determined that the public convenience and necessity requires the
services of party of the second part, who has made and provided
such services in the past and currently seeks to provide such
services in the future. Party of the second part, in consideration
for the granting of this Franchise shall .at all times abide by
all rules and regulations of party of the first part, and shall provide,
operate and maintain adequate, efficient and satisfactory tug assist-
ance angd fire-fighting service to meet all of the requirements
in the operation of Port Canaveral, Florida, as determined by
party of the first part.

3. Party of the first part hereby grants said Franchise to party
of the second part for a period of ten (10) years from the execution
of this Agreement, as hereinafter provided, and said Franchise
shall continue from year to year thereafter until terminated by
either party as herein provided. The party of the first part, having
determined that this Franchise is in the best interest of Port Canav-
eral, Florida, within the responsibility of the party of the first
part, it is specifically understood and agreed that the party of
the first part will not grant to another tug towing service a Fran-
chise to carry on the aforementioned towing and fire-fighting serv-
ice at Port Canaveral, Florida, without first having public hearing
showing a convenience and necessity therefore as determined sole-
ly by party of the first part.

® ok K K K

5. This Franchise may be terminated by either party giving
to the other party at least sixty (60) days advance written notice
of intent to terminate; and further, a default of the conditions
and terms hereof remaining uncorrected after written notice for
thirty (30) days likewise terminates this Agreement at the election
of the non-defaulting party.

(Ex. C=25; Tr. IlI—191-193, 199-201.)

6. Within six months after PCT commenced commercial tug services
at the Port the United States Navy decided to establish a base at the
Port to be used to test nuclear submarines, as the home port for missile
tracking ships, and for other associated military purposes. PCT was given
an interim contract to perform docking and undocking services for all
military vessels calling at the base, Thereafter, the military (Air Force)
contract for tug services at the Port was competitively bid and PCT was
always the successful bidder. In 1962, the contract was expanded to include
missile retrigval operations on behalf of NASA, PCT was continually award-
ed the military (Air Force) contract until 1983. In 1983 PCT became
ineligible to bid on the coniract since it was bid as a small business
set-aside with a revenue cap of ten million dollars (510,000,000), and
Hvide revenues had grown so that they exceeded the set-aside revenue
criteria (Ex. R-20; Tr, III—204, 253-255).

28 FM.C.
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7. The pertinent portions of the military contract with PCT were as
follows:

Furnish two tugboats, equipped with one or more pumps with
a capacity of 1,000 gallony/minute and nozzle pressure of 125
psi for mobile marine fire-fighting to serve all Govemment-owned/
chartered and sponsored (British submarine) vessels entering or
leaving Port Canaveral. Tugs shall be a minimum of 1500 hp.

® ok ok ok X

Harbor Tug Service.

Responsible for assisting all U.S. Govemment-owned, sponsored,
or chartered vessels entering or leaving Port Canaveral in docking
and undocking.

Responsible for assisting in missile recovery operations when such
assistance does not interfere with docking or undocking operations.
The area of performance is Port Canaveral and adjacent waters
to a depth of 100 feet and frequency is continuous, with services
of two tugboats available 24 hours a day, 7 days a week, except
for two separate two-week periods during which one tugboat may
be removed from service for annual overhaul. Private commercial
operations of the Marine Contractor-furnished tugboats are author-
ized, but shall not conflict or interfere with the basic ETR require-
ments of this Statement of Work and shall be approved by the
Navy Port Operations Office to assure that there will be no conflict
between the specified ETR requirements and the tug service pro-
vided to others. Foreign flag vessels under charter to MSC are
considered commercial vessels. Government-owned vessels uti-
lizing Port Canaveral range from attack submarines to ships of
approximately 17,000 gross displacement tons. All tugs that will
handle the docking and undocking of submarines at Port Canaveral
shall be equipped with sufficient fendering to prevent damage
to the hulls of submarines. :

Provide a third tugboat of 2,000 horsepower with sufficient
fendering to prevent damage to Ohio-class submarines. Services
or charters provided under this paragraph shall be approved by
the Contracting Officer and will be deemed added requirements
in accordance with Section B, The Schedule. The area of perform-
ance is Port Canaveral and the frequency of performance is two
45.day periods in FY-81, four 45-day periods in FY-82, and
two 45-day periods in FY-83.

(Ex. R-20.)

8. In 1983, Petchem was awarded the military contract from about 8
to 12 bidders to perform tug and towing services at the Port. The pertinent
portions of that contract are as follows:

28 FM.C.
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PERFORMANCE WORK STATEMENT

Scope. This Performance Work Statement (PWS) sets forth the
requirements for marine utility and tug services at the Eastern
Test Range (ETR). The contractor shall furnish two tugboats with
a minimum of 1,500 horsepower (continuous) and 2,000 horse-
power (intermittent). Personnel will be responsible for operating
and repairing & Government. furnished tug, barge, and LCU, per-
forming underwater search and salvage operations; missile recov-
ery; dock diving service, (diving up to 100 ft depth); harbor
tug service, cable maintenance support; transporting fuel; and var-
tous other tasks.

L I I

Hours of Operation. Contractor services shall be available as
shown below.

a. Contractor Furnished Tugboats 24 hours a day, seven days
a week

b. Government Furnished Tugboat, LCU, and Barge 8 Hours
a day, five days a week (on call 24 hours a day, seven days
a week) Response Time: Crew must be on board and ready
to sail four hours after Government Notification.

c. Contractor Furnished Divers 8 hours a day, five days a
week (on call 24 hours a day, seven days a week) Response
Time: Divers must be prepared to dive four hours after Govern-
ment Notification.

L I I

Furnish two harbor tugboats. Furnish two harbor tugboats (includ-
ing fuels and lubricants) each equipped with one or more pumps
each with a capacity of 1,000 gallons/minute and nozzle pressure
of 125 psi (including an injected foam capability) for mobile
marine fire-fighting to serve all Government-owned/chartered and
sponsored (British submarine) vessels entering or leaving Port Ca-
naveral. Tugs shall be minimum of 1500 HP (continuous) and
2000 HP (intermittent). Tugs must be capable of accepting the
fendering as specified in NAVSEA Dwg No. 5364513, A Bollard
pull may be required to é:rove horsepower with the Government
furnishing the Bollard and Dynamometer, and the contractor fur-
nishing all other equipment.

Tug Service. Provide tug service, towing and/or special towing,
and marine services to the Government utilizing Government-Fur-
nished vessels, Marine Contractor-Furnished tugboats, chartered
tugboats, chartered or special purpose vessels: Tugs shall be capa-
ble of responding (undocking) within 30 minutes of notification
by Government personnel, if required. A list of government per-
sonnel authorized to request services will be provided to the con-
tractor.

B FMC,
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Provide a third tugboat, equipped as per para. 3.3.1, on an *‘as
required’’ basis for special operations. The area of performance
is Port Canaveral and adjacent waters. A work request, Ref. Gen-
eral Provision, 1.512, will be initiated by the Administrative Con-
tracting Officer for these added requirements (CLIN’s 0003, 0005,
and 0007 applies.)

(Ex. C-9; Tr. I—37, 42.)

9. The reason the military contract between the Air Force and Petchem
did not contain an express provision authorizing commercial work was
that Petchem had requested that it be deleted in the pre-bidding process
and the Air Force had complied with that request. Petchem’s request was
motivated by a desire to insure that neither Hvide nor a company controlled
by Hvide was allowed to bid on the military contract (Exs. C-14, C-
15, C-16, C-17; Tr, I—117-121).

10. Under PCT’s military contract with the Air Force it performed com-
mercial work at the Port. It had an agreement with the Air Force that
they together would estimate the added cost of performing commercial
tug service for the forthcoming year as well as the revenue resulting from
such service and that the contract price of the military services would
be reduced by one hundred percent (100%) of the estimated commercial
revenue less the estimated commercial costs (plus a profit factor added
to that estimated increase in cost) (Tr. III—202, 203; 221-225, IV—142-
145).

11. Under Petchem’s military contract with the Air Force the parties
contemplated that if Peichem did commercial work at the Port they would
enter into an arrangement similar to that described in paragraph (10) above,
which would reduce the cost of the Air Force contract price by a certain
percentage of the commercial revenues, less the commercial costs, However,
since Petchem has failed to secure the Port’s approval to do commercial
work and legal action has ensued the Air Force has taken a *‘‘neutral’’
position regarding the commercial work until the dispute is settled (Exs.
C-14 thru C-17, C-22).

12. In its first year of operation under the military contract Petchem
reported a net profit of $230,777.06 on operating revenues of $1,893,505.84
(Exs. R-4; Tr. I—42, 45).

13. To perform the military contract Petchem has three twin screw tugs,
all of which were built since 1978. Two tugs have approximately 2100
horsepower each and the third tug has substantially less power (Tr. I—
35-38).

14. Two of Petchem's tugs are required to be available seven (7) days
a week, twenty-four (24) hours a day on thirty (30)-minute notice to satisfy
the military contract (Ex. C-9; Tr. —38).

15. Petchem would require permission from the Air Force to use the
three tugs in the commercial sector. However, Petchem is under no restraint
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as to the employment of any additional tugs were it to add any tugs
to its fleet (Exs. C-9, C-22; Tr. I—13).

16. PCT, during the time it did the Air Force work and at present,
has two tugs stationed at the Port. They are single screw vessels (Tr.
I—161-163, Tr. IV—101, 102, 161-163}.

17. Both Petchem and PCT have a good record of performance at the
Port (Exs. C-10 thru C-13; Tr. I—42-45; Exs. B-15, R-19; Tr. IlI—
40, 180, 261; Tr. IV—53, 56).

18. On February 9, 1983, the Port Authority held a regular semimonthly
meeting. The minutes of that meeting state that:

Director Rowland read aloud a letter from the Eastern Space
and Missile Center regarding the contract the Air Force has with
Port Everglades Towing, Inc. which expires on September 30,
1983, and commented that during recent meetings with the Air
Force representatives it had been suggested it would be in both
our interests to terminate the exclusive tug boat franchise with
Port Everglades Towing in the event another firm is awarded
the Air Force contract. Since our franchise requires sixty (60)
days notice, that we should consider modifying the franchise to
provide that it would terminate automatically if another firm is
awarded the Air Force comtract for primary tug service in Port
Canaveral, with the termination effective with the expiration of
the Air Force contract. That we should notify Port Everglades
Towing that we will consider this- at our April meeting so that
they will have ample time for input to the considerations.
Commissioner McLouth offered a motion and moved its adoption
that Port Everglades Towing be notified of our proposed modifica-
tion of their franchise agreement, and that it will be considered
at our April meeting. Motion seconded by Commissioner Newbern
and unanimously carried.

Ex. C-34.)
On April 17, 1983, the Port Director wrote a letter to the Government
contracting officer, as follows:

Ms, Kathy Guy

PMPA

Headquarters, Eastern Space & Missile Center
Patrick Air Force Base, Florida 32925

Dear Ms. Guy:

We have reviewed our Franchise Agreement with Port Everglades Towing
in light of the fact that you are currently recompeting the Air Force Tug
Contract.

Port Everglades Towing has served the commercial interests of the Port
continuously since 1960 in a very efficient and economical manner, and
we see no need to modify our Franchise Agreement at this time. Should
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another towing company request a franchise, we will hold a public hearing
to determine the convenience and necessity of granting such a franchise,

We do regret that the Air Force is competing this contract through
a procedure which precludes Port Everglades Towing, whom we understand
has performed very well over many years at reasonable rates, from bidding
on the new contract, and hope that the Air Force will reconsider use
of this procedure.

Sincerely, CANAVERAL PORT AUTHOCRITY
/S/ CHARLES M. ROWLAND
Port Director

(Ex. C-29; Tr. III—80.)

20. On December 15, 1983, the Port Authority met. Mr. Anthony Savas,
Petchem’s President, appeared before the Port Authority and requested a
non-exclusive franchise for towing and berthing services. The Port Authority
then appointed a committee to gather information and to report to it at
a public ‘‘hearing of convenience and necessity’’ (Ex. C-18; Tr. I—55).

21. On February 16, 1984, the Port Authority met and considered
Petchem’s request. It was denied. The pertinent minutes of the meeting
are as follows:

Chairman Buchanan opened the meeting to the scheduled public
hearing of convenience and necessity conceming Petchem, Inc.’s
request for a non-exclusive franchise for towing and ship berthing
services.

Petchem, Inc., represented by Whitney Bowles, addressed the
Board regarding their request for a non-exclusive franchise for
towing and ship berthing services.

Mr. Hans Hvide, representing Port Canaveral Towing, addressed
the Board in opposition to Petchem, Inc.’s request for a non-
exclusive franchise for towing and ship berthing services at Port
Canaveral.

Port Director Rowland commented that at the last meeting a com-
mittee consisting of Commissioner Nisbet, Deputy Director
Karpinski, Director of Operations McMann, Attorney Stromire and
himself had been appointed to evaluate Petchem's request for
a franchise to furnish commercial tugboat services for berthing
ships at Port Canaveral. The Committee had met with representa-
tives of Petchem, Port Everglades Towing, and other interested
parties during the past month. They bad considered the following
issues of convenience and necessity before forming recommenda-
tions:

Is there presently sufficient commercial business to support more
than one tug franchise in Port Canaveral?

2B FMC,
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What would be the short and long range effects of granting
or not granting a second commercial tug franchise on prices
of tug services?

How desirable is it to have up to four (4) tugs available for
commercial and/or military ships who use Port Canaveral, and
how can we best insure that four (4) tugs remain in Port
Canaveral?

After weighing these factors it is the recommendation of this
committee that:

Petchem has not shown that there is a clear case of convenience
and necessity for the Canaveral Port Authority to issue an addi-
tional tug franchise, therefore none should be issued.

Since it would be beneficial to both the commercial and military
interests in Port Canaveral to have up to four (4) tugs available,
when the tugs are not otherwise in use, the Canaveral Port
Authority should encourage Port Canaveral Towing to make
standing arrangements to sub-contract with Petchem for tug serv-
ice needed in excess of Port Canaveral Towing's normal capa-
bility. We also recommend. that the military encourage Petchem
to make similar arrangements to sub-contract beyond Petchem’s
normal capability with Port Canaveral Towing.

Both Petchem and Port Canaveral Towing were given an oppor-
tunity of rebuttal, as well as other interested parties, following
the committee’s recommendation.

Commissioner McLouth offered a motion and moved its adoption
that the Board accept the Committee recommendation and deny
Petchem’s request for a non-exclusive franchise for towing and
ship berthing services, Motion seconded by Commissioner Nisbet
and unanimously carried.

(Ex. C-18; Tr. II—52-54.)

22, At the time Petchem’s application to do commercial work was being
considered by the Port Authority, PCT presented the Authority with financial
information indicating that it would operate the commercial towing business
at a loss, PCT provided the Assistant Director of the Port Authority, who
was on the committee considering Petchem's application, with a document
showing estimated net losses of $245,687.00 on operating revenue of
$475,000.00. The document contained depreciation expense of $35,572.00,
and interest of $40,415.00, both of which were properly allocable to Hvide,
since Hvide owned the tugs which it leased or chartered to PCT and
borrowed the money giving rise to the interest expense (Ex. C-35; Tr,
111—54-97).

23. The Port Authority was presented with a three year projection of
earnings by PCT. The Authority had some questions regarding the allocation
of overhead by Hvide to PCT and whether or not they ‘‘should have
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gone against Hvide.”” PCT representatives responded by noting that ‘‘how
you allocate overhead from parent companies to subsidiaries is again an
accounting game.”’ (Tr. III—111-113).

24. The Port consists of a dredged channel with entry to the Atlantic
Ocean, and three adjacent basins. The northeast quadrant, including the
entire East basin and a majority of the land surrounding the middle basin,
is owned by the United States. It was taken from the Port by eminent
domain, and is used by the United States Navy to test the Trident submarine,
for other military purposes, and for purposes related to the operation by
NASA of the Cape Canaveral Space Center. The remainder of the Port
area, including all water and the surrounding land area, is owned and
developed by the Port. This includes the third, or West Turning Basin,
which is in the process of construction and will not be operational until
1988 at the earliest (Ex. P.R. 2; Ex. R-8 pp I—1-2; Tr. 1lI—14, 30).

25. The Port’s commercial facilities, which are located primarily along
the main channel, consist of four terminals for cruise ships (one of these
is cumrently under construction), two berths for oil tankers and for oil
barges, and several cargo piers on the north and south sides of the channel.
At the current level of activity the existing cargo facilities at the Port
are being utilized at close to their maximum capacity. In addition to the
military and commercial facilities, the Port is home to a large scallop
fishing fleet (Ex. R~8 pp I—1-2; Tr. III—16-18, 21, 31).

26. The Port contains no anchorages, nor are there any ship repair,
ship construction or drydock facilities, There is a single entrance to the
ocean so that only one ship can enter or exit the Port at a time (Ex.
P.R. 2; Ex. R-8, pp IV—11; Tr. IlI—14-18).

27. The Port owns all the land and a number of terminal facilities,
all of which are leased to private interests who operate the terminals.
The Port does not itself operate any of the terminal facilities, and itself
performs no warehousing, stevedoring or inventory control. It does perform
the maintenance function at the passenger facilities and one of the cargo
facilities. The Port’s revenues are derived from lease payments and dockage
and line handling charges to the vessels calling at the Port and wharf
age and storage charges, and it directly or indirectly carries on the business
of furnishing wharfage, dock, warehouse and other terminal facilities (Tr.
mM—22-24, 64, 65, 129, 130) (Exs. C-1 (No. 1), C-2 (No. 1), PR-1;
Tr. [—17; Tr. [II—22-24, 64, 65, 129-133).

28. Until 1980, the Port’s level of business was stagnant. Since that
time there has been an increase in cargo business and a significant increase
in the passenger cruise business (Exs. C-31, C-32, C-33; R-8 Chapter
I).

29, The commercial tug business has also been increasing at the Port.
In 1983, there were 188 tug assisted vessel calls at the Port; in 1984
there were 362. The 1985 pace is exceeding 1984. In 1983, PCT had
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gross revenues from commercial tug services of approximatély $369,000.00,
in 1984 such revenues increased to $607,000.00 (Ex. R-8, I-8, III-1).

30. The Port Authority furnishes wharfage, dock, warehouse and other
terminal facilities in connection with common carriers by water (Exs. C~
1(4), C-2 (No. 4), C-3 thru C-8; Tr. III—13, 25, 26, 61, 62, 135, 287,
288).

31. There are only two to four government-operated ports operating in
the commercial sector in the continental United States which place any
control whatsoever on the tug and towing services provided for the port,
All of these ports are located in Florida (Tr. I—146-156; Tr. II—88,
Tr. IV—196, 197).

32, Except for these two to four ports, the usual practice is for an
owner/master to have the right to select his own services, Factors the
owner/master would normally consider would be safety, economics, time
and a balancing of the competition (Tr. I—158, 139),

33. Ports in the United States of a comparable size to or smaller than
the Port have more than one tug company available to serve the port
(Ex. C-21; Tr, I—150-156; Tr. II—6, 80-87).

34. The Port's own management considers its operations to be competitive
with other Florida ports and ports along the east coast, all of whom have
competition in the area of providing tug services (Ex. C-21; Tr. [I—
22).

35. The Port has held itself out to provide various terminal services
to common carriers by water whether those carriers are engaged in the
movement of cargo, which carriage the Port is seeking to develop, or
are engaged in the transportation of passengers, which transportation has
been moving through the Port in increasing numbers and which will continue
to increase (Tr. III—I11, 13, 22, 32, 123, 134, 135, 270, 280, 287).

36. The Port has made commercial access by common carriers by water
to Port Canaveral terminal facilities dependent upon the exclusive use of
PCT for tug and towing services (Entire Record).

Ultimate Findings of Fact

37. The Port holds itself out and provides terminal services to common
carriers who provide transportation by water of passengers between the
United States and a foreign country for compensation and who assume
responsibility for that transportation from the port or point of receipt to
the port or point of destination, and in so doing the Port's activities in
providing such services fall within the ambit of certain provisions of the
Shipping Act of 1916, and the Shipping Act of 1984, and come under
the jurisdiction of the Federal Maritime Commission,

38. The complainant is a “‘person’’ within the meaning of section 22
of the Shipping Act of 1916 and section 11 of the Shipping Act of 1984,
and has standing to file the complaint and be a party in this proceeding.

28 FM.C.



PETCHEM, INC. V. CANAVERAL PORT AUTHORITY, ET AL. 321

39. The actions of the Port in restricting commercial access of common
carriers by water to one g service by use of an exclusive franchise
agreement has transformed the furnishing of tug and towing services into
a terminal function related to the receiving, handling, transporting, storing
or delivering of property and/or passengers, which function is subject to
the jurisdiction of the Federal Maritime Commission.

40. The exclusive franchise agreement used by the Port in providing
tug and towing services is prima facie unjust and unreasonable both as
to the common carriers the Port serves and the general public.

41. The burden of sustaining the exclusive franchise agreement used
by the Port for providing tug and towing services has not been met and
the use of the agreement violates sections 16 and 17 of the Shipping
Act of 1916 and sections 10(b)12 and 10(d)(I1) of the Shipping Act of
1984.

Discussion and Conclusions
Jurisdiction

The respondents have raised the threshold question of jurisdiction in
this proceeding. They argue that the Commission does not have jurisdiction
because (1) the Port serves no common carriers by water and therefore
is neither an ‘“‘other person’’ under the 1916 Act nor a “‘marine terminal
operator’” under the 1984 Act, and because (2) even if the Port did serve
common catriers by water, the conduct at issue in this proceeding relates
to tug and towing services, which are beyond the scope of the Shipping
Acts.

In support of its first premise that the Port does not serve common
carriers by water the respondents properly note that there is no scheduled
cargo vessel service at the Port. They then conclude that jurisdiction in
the case cannot rest on cargo operations.

As to passenger operations the respondents argue that, ‘‘The central
fact concerning passenger operations at Port Canaveral is that passenger
ships calling the Port are’ not engaged in one-way passenger service.”
(Emphasis supplied.) They then advance the premise that Shipping Act
jurisdiction over the Port ‘‘turns on whether passenger ships engaged in
round-trip cruises are performing common carrer transportation within the
purview of the Act’’ They conclude that they are not. The basis of the
conclusion is that “‘round-trip cruises such as those performed at Port
Canaveral do not constitute ‘transportation’ as the term is used in either
Shipping Act definition of common ‘carrier’—because (i) a pleasure cruise
to/from the same port is not really ‘transportation’ at all and (i) even
if deemed ‘transportation,” it is not between the necessary category of
points.”’
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After carefully reading the arguments contained in the respondents’ brief
regarding jurisdiction (pages 75 through 89) we must reject them. The
Shipping Act of 1984, at section (3)(6) defines a common carrier as:

A person holding itself out to the general public to provide trans-
portation by water of passengers or cargo between the United
States and a foreign country for compensation that assumes respon-
sibility for the transportation from the port or point of receipt
to the port or point of destination, and utilizes, for all or part
of that transportation, a vessel operating on the high seas, or
the Great Lakes between a port in the United States and a port
in a foreign country.

The 1916 Act at section 1 states:

The term ‘‘common carrier by water in interstate commerce”
means & common carrier engaged in the transportation by water
of passengers or property on the high seas or the Great Lakes
on regular routes from port to port between one State, Territory,
District, or possession of the United States and any other State,
Territory, District, or possession of the United States, or between
places in the same Territory, District, or possession,

We believe the language of the statutes is plain and clear and does not
beg or need any interpretation. There is no need to draw strained conclusions
from other statutory areas to determine what it means. It states that if
you are a person who provides transportation by water to the general
public and the provisions of the rest of the statute apply to you, then
you are a common carder. It could hardly be set forth in any plainer
terms. It does not differentiate between round trip and non-round trip trans-
portation. It just says ‘‘transportation'’ which according to The Random
House College Dictionary, Random House (1980) means, ‘‘to carry, move,
or convey from one place to another.’” So here the reasoning and arguments
contained in that portion of the respondents’ brief (pages 81-83, 85-89),
which seeks to interpret the meaning of the word ‘‘transportation’’ is hereby
rejected. Reference to customs cases where the statute would prohibit foreign
flag vessels from serving in the U.S. coastwise trade may be of interest
by way of comparison but they have no place in the determination of
this case. Questions involving the purpose or intent of the transportation
may well be applicable under the customs laws, but they are irrelevant
insofar as the Shipping Acts are concerned. Indeed, it is difficult to imagine
how much chaos would ensue if the Commission had to inquire into the
purpose and intent of the transportation provided or purchased every time
the provisions of the Shipping Act were called into question.

Similarly, with respect to the respondents’ argument that there is no
transportation ‘‘between’’ defined points (page 83, et seq., of the respond-
ents’ brief) we must disagree with it and reject it. Respondents argue
that the statute language ‘‘between the United States and a foreign country”’
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and who ‘‘assumes responsibility for the transportation from the port or
point of receipt to the port or point of destination does not apply to
the cruises using the Port because those cruises are round trip cruises
which have the same port as their origin and destination. Though inventive,
the argument is flawed because the statute clearly covers transportation
between a port in the United States and a foreign country or the reverse.
Whether or not the transportation occurs during the course of a round-
trip crise is irrelevant. When ships go from the Port to the Bahamas
or some other foreign country they provide transportation ‘‘between the
United States and a foreign country’’ and it matters not that there is
going to be additional transportation from the foreign country back to
the Port. Indeed, in our view the return voyage is further ‘‘transportation’
within the meaning of the Shipping Act. So here, we hold that the carriers
conducting cruises to or from the Port to or from foreign countries, or
to or from the Port to or from other ports in the United States are common
carriers by water under the Shipping Acts and that the Port's activities
regarding those common catriers comes under the jurisdiction of the Federal
Maritime Commission.

It should be noted that because of the above holding we need not
consider whether or not the Port was subject to the Commission’s jurisdic-
tion because it held itself out to service common carriers of cargo by
water, However, there is considerable authority for the conclusion that
the Commission does have jurisdiction on this basis.?

Finally, respecting jurisdiction, it should be noted that the respondents
cite Fall River Line Pier, Inc. v. International Trading Corp., 399 E.2d
413, 416 (1st Cir,, 1968), at page 99 of their brief for the proposition
that the common carriage must be “‘of sufficient consequence’” in relation
to contract carriage operations to justify the imposition of Commission
regulation.” First, the holding in the Fall River case was rejected by
the Commission.8 Secondly, the respondents at pages 98 and 99 of their
brief aver that under the Shipping Act of 1984 the jurisdictional rules
have changed and ‘‘Commission jurisdiction over a marine terminal requires
that the common carrier operations be of sufficient magnitude, in relation
to contract operations, to be deemed a substantial part of the port’s ‘busi-
ness’.”” (Citing Docket Nos. 84-26 and 84-32)) We think the import of
the Commission’s language in the above dockets is misconstrued by the

$The discussion and conclusions would be equally applicable to section 1 of the Shipping Act of 1916,
although a foreign country is not involved.

7 See Prudential Lines, Inc. v. Continental Grain, 21 SRR 133 et seq. (1982}, which contains an excellent
discussion of the subject and where an analogy is drawn between the holding out of common carriers citing
Tariff Filing Practices of Containership, Inc., 9 FM.C. 56, 62 (1965), and American Export-Isbrandtsen
Lines, Inc. v. FM.C., 444 F.2d 824, 831 (D.C. Cir. 1970). Compare also with Mew Orleans Steamship Asso-
ciation v, Bunge Corp,, 8 FM.C. 687, 694 (1965), Agreement No, T-2719, 16 FM.C. 318, 321 (1973), whepe
the Commission acknowledged it no longer had jurisdiction where parly barred common carriers from calling
at its facility.

88ee Pnfdemiai Lines, Mnc., supra, at 132, 152 et seq,, for discussion of the issue and where the Commis-
sion rejected the “‘sufficient consequence”” test the respondents advocafe,
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respondents. However, assuming arguendo they are correct, the record is
clear that the cruise business at the Port, which we have held as a fact
is common carriage, is a substantial part of the commercial business of
the Port.

Another facet of the respondents’ argument going to the Commission’s
jurisdiction is the assertion that even if the Port were a regulated terminal
due to service to ‘‘common carriers,”’ the Commission would still lack
Jurisdiction over the complaint ‘‘because towing services are not subject
to the Shipping Act’’ (pp. 90-97 of respondents’ brief). The respondents
then argue that ‘“‘even assuming arguendo that St. Philip® was correctly
decided 16 years ago (a matter as to which we have substantial doubt
given the above-noted explicit congressional decision to delete towing serv-
ice from Shipping Act coverage), that case can in no way be considered
to govern the present case.’”” The respondents then allege that ‘‘by virtue
of Commission decisions and congressional direction in the intervening
sixteen years, St. Philip can no longer be deemed a viable precedent on
the issue of when the commission may assert ancillary jurisdiction over
non-Act services such as towing."’

We would readily agree with the respondents’ general premise that the
Federal Maritime Commission does not have the authority or jurisdiction
to regulate towing services, per se. Certainly, the Shipping Acts .clearly
indicate the absence of such jurisdiction. However, it is equally clear that
where provisions of the Shipping Acts may have been violated, the Commis-
sion will take jurisdiction respecting those violations even if towing services
are involved. Of course, St. Philip, supra, is a case directly in point,
There, tug services were involved and, as here, there was an exclusive
agreement for those services. In affirming its jurisdiction, the Commission
stated:

Where, as here, however, the terminal operator has usurped
the normal function of the carrier and made the very access
to the terminal facilities dependent upon a commitment to Tampa
Towing for tug services under the terms of an exclusive right
contract, the furnishing of tug boat service has, in effect, been
transformed into a terminal function intimately related to the re-
ceiving, handling, transporting, storing or delivery of property.

The Commission’s decision in St. Philip is an extension of a line of
cases holding that even though the Commission does not have jurisdiction
of stevedoring services, when a terminal operator grants a monopoly respect-
ing stevedoring services the Commission does have jurisdiction to consider
Shipping Act violations that may ensue. California Stevedore and Ballast
Company, et al. v. Stockton Port District, et al, 7 FM.C. 75 (1962);
Greater Baton Rouge Port Commission and Cargill, Inc. v. Federal Mari-
time Commission, 287 F.2d 86 (5th Cir. 1961), Agreement Nos. T-3310

SA.P. §t. Philip, Inc, v, Aflantic Land and Improvement Co., 13 FM.C. 166; 11 SRR 309 (1969),
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and T-3311, 25 F.M.C. 591 (1980). Compare California Stevedore and
Ballast Co. v. Stockton Elevators, Inc., 8 FM.C. 97 (1964), where the
Commission held a public terminal may not assess one stevedore a charge
for rental of terminal provided equipment and not assess the charge against
another stevedore.

In our view, not only has the Commission not overruled Sr. Philtp,
but it has consistently followed it over the years. We believe it is the
law today and because it is we must hold that the Commission has jurisdic-
tion over the Port’s activities in this case. In so holding we would note
that the respondents’ basic argument seems to be that ‘‘unless there is
a discernible effect on commercial/competitive relationships with the pur-
view of the Shipping Act, the Commission may not entertain a complaint
concerning a terminal operator’s dealings with persons whose activities
are not subject to the Act.”” We are at a loss to see where any of the
cases cited by the respondent either implicitly or explicitly refute, overrule
or rebut the St Philip case or suggest that it is no longer the law. As
to dealing with ‘‘persons whose activities are not subject to the Act,”
the respondents’ argument assumes that the Port’s activities are not subject
to the Act because tug services are involved. We think the assumption
is in error in the light of the holding in St. Philip.

Finally, regarding the receiving and handling of property, the respondents
at page 96 of their brief state that, ‘‘there can be no jurisdiction in this
case based on the provisions of Section 17 of the 1916 Act or Section
10(d)(1) of the 1984 Act.’” They cite Bethlehem Steel Corp. v. Indiana
Port Commission, 21 FM.C. 629, 632, 18 SRR 1485, 1490 (1979), for
the proposition that in it, ‘‘the Commission has made it clear that 'receiving,
handling, storing or delivering of property’ as used in the acts, establishes
a dichotomy between a pori’s actions relating to navigation and those
relating to terminal/cargo service. Only the latter are covered.”’ They then
concjude that since tug and towing services are concerned with navigation,
not handling cargo, they clearly fall on the navigation side of the statutory
dichotomy and sections 17 and 10(d)(1) have no application to them. The
Bethlehem Steel case was decided on its facts. It is consistent with the
St. Philip case and in no way affects precedent set down in S Philip.
As to the dichotomy the respondents would have us apply we would
submit that its application can only benefit the respondents, if as the re-
spondent suggests, ‘‘the action at issue does not infringe on relationships
to which the act is directed.”’ Here, service to common carriers is involved
in that the Port is compelling those carriers to use a particular tug service
selected by the Port, not only that, the service has been selected without
any opportunity for any other tug service to initially be a party to the
exclusive agreement which was used. Further, competing tug services are
denied any opportunity to compete unless they carry the burden of satisfying
some vague test of ‘‘convemence and necessity.’’ Lastly, the general public
is affected by the Port’s actions. To hold that ““no competitive relationships
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within the purview of the Shipping Act are affected” as the respondents’
would have us do, is in error and we reject such a view. So, here, in
summary, we hold that the fact that tug and towing services are involved
does not deprive the Commission of jurisdiction over the respondents in
this proceeding. We cannot equate the Port’s actions as a terminal facility
respecting tug service, with the Port’s decision to ‘‘buy navigation buoys
from A rather than B, to employ X rather than Y . . ., or to put Coke
rather than Pepsi in its vending machines,”” as the respondents would have
us do. Rather, we think tug services are so related to the Port’s terminal
function that the Commission's language in St. Philip is germane here.
It said:

Terminals . . . are engaged in the business of regularly supplying
the public with a service which is of public consequence and
need and which carries with it the duty to serve the public and
treat all persons alike.

Standing

At page 100 of their brief the respondents argue that Petchem lacks
standing to invoke the Commission’s jurisdiction because it has in no
way been injured by the actions of which it complains.’® It avers that
the record establishes that under its military contract Petchem could not
perform commercial operations at Port Canaveral even if it were granted
a franchise and that the Air Force contract cannot lawfully be modified
to provide otherwise.

We cannot agree with the respondents. Petchem is engaged in the business
of providing tug and towing services. Even if the Air Force contract were
construed in the most unfavorable terms in regard to Petchem it does
not indicate that Petchem cannot perform commercial services at the Port.
There is no clavse in the contract so providing. What the contract does
do is earmark certain equipment for use in carrying out the terms of
the contract on a priority basis. There is nothing to prevent Petchem from
buying or leasing additional equipment to do commercial work for the
Port or from forming a subsidiary to perform such work.

As to whether or not the Air Force contract can lawfully be modified
or needs to be so modified to allow Petchem to do commercial work,
the record does not support the respondents’ contentions. First of all, the
contractual relations between the Air Force and Petchem are such that,
given the terms of their contract, they could mutually agree to allow
Petchem to do commercial work and deduct the revenue from the Air
Force’s cost of its contract just as it did previously with the respondent,
PCT. Indeed, the Air Force would be feolish not to do so as long as
the commercial work did not interfere with its priorities. Secondly, if the

19The respondents raised this issue and discussed it at length in their joint Motion for Dismissal by Sum-
mary Disposition filed an December 6, 1984,

28 FM.C.



PETCHEM, INC. V. CANAVERAL PORT AUTHORITY, ET AL. 327

Air Force and Petchem made such an agreement there would be no need
to “legally modify the agreement,’’ since there is no prohibition on per-
forming commercial work within it.

Finally, with respect to standing, section 22 of the Shipping Act, 1916,

reads:

SEC. 22. (a) That any person may file with the board a sworn
complaint setting forth any violation of this Act by a common
carrier by water in interstate commerce, or other person subject
to this Act, and asking reparation for the injury, if any, caused
thereby. The board shall furnish a copy of the complaint to such
carrier or other person, who shall, within a reasonable time speci-
fied by the board satisfy the complaint or answer it in writing.
If the complaint is not satisfied the board shall, except as otherwise
provided in this Act, investigate it in such manner and by such
means, and make such order as it deems proper. The board,
if the complaint is filed within two years after the cause of
action accrued, may direct the payment, on or before a day named,
of full reparation to the complainant for the injury caused by
such violation.

(b) The board, upon its own motion, may in like manner and
with the same powers, investigate any violation of this Act.!!

Section 11 of the Shipping Act, 1984, states:

SEC., 11. COMPLAINTS, INVESTIGATIONS, REPORTS, AND
REPARATIONS.

(a) FILING OF COMPLAINTS.—Any person may file with
the Commission a sworn complaint alleging a violation of this
Act, other than section 6(g), and may seek reparation for any
injury caused to the complainant by that violation.

The language of the above sections allows “‘any person’ to file a swom
complaint alleging a violation of the Act. Actual harm to the complainant
is not a prerequisite to a finding of violation under section 16, First,
Shipping Act, 1916, and section 11, Shipping Act, 1934. In such cases,
a finding of violation could result in the issuance of a cease and desist
order.!2

Here, then, we believe the record and the pertinent law establish that
the complainant has standing to raise the issues now before us and we

so hold.

11 Further, section 23 states:

SEC. 23. Orders of the Commission relating to any viclation of this Act or to any violation of
any rule or regulation issued pursuant to this Act shall be made only afier full hearing, and upon
a swom complaint or in proceedings instituted of its own meotion.
12 Cargill v. Waterman Steamship Corp., 19 SRR 1017 (1979).
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Violation of Section 16 (First) and Section 17, Shipping Act, 191613
Section 16 of the Shipping Act, 1916, provides that:

It shall be unlawful for any common carrier by water, or other person
subject to this Chapter, either alone or in conjunction with any other-
person, directly or indirectly——

First. To make or give any undue or unreasonable preference
or advantage to any particular person . . . or subject any particular
person . . . to any undue or unreasonable prejudice or disadvan-
tage in any respect whatsoever,

Section 17 of the Shipping Act, 1916, provides:

Every such carrier and every other person subject to this Chapter
shall establish, observe and enforce just and reasonable regulations
and practices related to and connected with the receiving, handling,
storing and delivery of property.

The basic facts in this proceeding are for the most part uncontroverted,
are set forth in the proposed findings, and will not again bhe enumerated
here, From them we must ascertain whether or not the Port violated sections
16 and 17 and the companion sections of the Shipping Acts. We have
read the cases cited by the respondents in their brief (pp. 101-103) and
while they may stand for ‘‘the statutory requirement’’ the respondents’
espouse it is clear that each case must be decided on its own facts. Decisions
relating to whether or not actions are ‘‘just’’ and ‘‘reasonable’’ are hardly
objective guidelines susceptible of being cotrelated into some all-encom-
passing rule of law that will apply equally in all instances. For example,
the respondents’ ‘‘first critical element,”’ as to violation of section 16
(First), is, ‘‘there must be a definite showing that the difference . . .
complained of . . . actually operates to the real disadvantage of the com-
plainant. What is meant by a ‘‘definite showing’ or ‘‘actually operates'’
or the ‘‘real disadvantage?’’ The question, of course, begs explanation
and amplification and as far as we are concerned the only ‘‘statutory
requirement’’ we need follow is the application of the facts in this case
to the statute itself,

Here, we must determine whether or not the Port violated the Shipping
Acts. Given the record in this proceeding we are compelled to hold that
it did. At the outset, we agree with respondents that initially the burden
of proof is on the complainant to show that the respondents were guilty
of the violations set forth in the complaint. That burden was readily met
in the record when it was established that the Port, not only had granted
an exclusive franchise to do the commercial tug work, but it had vnilaterally

13The companlon sections to sections 16 and 17 of the Shipplng Act, 1916, are sections 10(b) 11-12 and
10(d XD, respectively, of the Shipping Act of 1984,
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designated the particular company who would be a party to the apreement
to the exclusion of all other parties. As was stated in $t. Philip, Supra,
such practice:

Runs counter to the anti-monopoly tradition of the United States,
upsets the long established method by which carriers pick their
own stevedoring companies, deprives Complainants and other ste-
vedoring companies of an opportunity to contract for stevedoring
work on ships using elevator facilities, and opens the door to
evils which are likely to accompany monopoly, such as poor
service and excessive Costs.

Such a practice is prima facie unjust, not only to stevedoring
companies seeking work, but to carriers they might serve and
the general public which is entitled to have the benefit of competi-
tion among stevedoring companies serving ships carrying goods
in which the public is interested as shipper or consumer; for
this same reason, it is prima facie unreasonable.

The principle announced in the Stockton Port Case, supra, applies
with equal force to the situation where a vessel owner’s right
to select a tug boat operator is denied by exclusive contract.
The arrangement before us now also eliminates competition and
is prima facie unjust and unreasonable, not only to tug boat
companies seeking to render service to vessels docking and
undocking at the phosphate elevators, but also to the carriers
that they might serve. Thus, unless justified, the arrangement must
be struck down, and it is incumbent upon Respondents to furnish
the justification. Moreover, as we stated in the Srockron Port
case, however, ‘“The burden of sustaining such practices as just
and reasonable is a heavy one.”’

Once the prima facie unreasonableness of the Port’s actions is established
it is clear that the burden shifts to the respondents. Sr. Philip, supra;
Stockton Port, supra; Agreements 8225 and 8225-1, 5 F.M.B. 648 (1959).
As we have noted earlier we reject the respondents’ argument that Sr.
Philip, supra, either has been overruled or weakened by subsequent case
law.

Whether or not the burden imposed on the respondents is a “‘heavy
one,”’ as Hearing Counsel and the complainant argue, or is an ordinary
one, we believe that it has not been met by the respondents. The evidence
in this case establishes that the Port’s actions regarding commercial tug
work at the Port was unduly preferential in favor of PCT, and was preju-
diced not only against Petchem but against any other tug operator who
may have wished to render such services at the Port. Further, the Port's
actions were neither just or reasonable insofar as the receiving, handling,
storing and delivery of property is concemed.

The record indicates that the Port denied Petchem's application because
(1) there was not sufficient business to support more than one tug franchise;
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(2) the short and long range effects of grant of a second franchise on
the prices of tug services; and (3) the desirability of having four tugs
available, two of which would be on “‘first call’’ to the Port. Even were
one to recognize the factual validity of each of the above reasons we
still would not consider the actions of the Port reasonable or just, because
what the Port did was to unduly and unreasonably prefer "'PCT’ ovet
all other tug services, not just over Petchem. Even assuming, arguendo,
that only one commercial tug service was viable within the Port and that
a franchise agreement was necessary—why did the Port not allow any
tug service to become the franchise? Why did it select and foster PCT?
Would not any other single franchise have satisfied the Port's objections
to having more than one tug service or its concermns about the price of
tug services? And could not the Port have ensured the availability of
four tugs in the port—Ilong before Petchem entered the picture—by simply
providing in the commercial franchise agreement that the franchise would
not be allowed to do the military work or would have to give first priority
to the commercial work with at least one tug? The answer to these questions
is that the Port preferred PCT. We do not doubt that the preference may
have been the result of the long standing business relationship between
Hvide, PCT and the Port, but that relationship is hardly enmough reason
to warrant the Port from excluding Petchem as well as all other tug services
at the Port. No doubt respondents will assert that only Petchem and PCT
were interested in providing commercial tug services and that therefore,
no one else suffered any discrimination or injury. However, given the
exclusive franchise agreement the Port had with PCT it is not difficult
to see why other tug services might not apply for the commercial business.!4

In addition to the above considerations ther¢ are other facts of record
that cast doubt on reasonableness of the Port's actions in granting an
exclusive franchise agreement to PCT, and in denying Petchem’s application
to do commercial tug work. The record shows that in 1983, the Port
Director was advised by the military that PCT was not going to get the
military work, since it could not satisfy the small business set aside, and
that the Port ought to be considering another tug service. This would
suggest that there was more military work in the Port than commercial
work and that, in line with the Port’s own arguments, the commercial
work could hardly support one tug service. Rather than consider another
tug service the Port Director wrote a letter to the military suggesting
they ought to reconsider and allow PCT to bid on the military work.
Not only that, the Port pointedly stated that any tug service receiving
the military contract would still have to get approval of the Port to do
the commercial work—a position contrary to the military's suggestion that
the port ought to consider someone other than PCT, since PCT was not

4]t should be noted that at least éight companiss bid on the mllitary contract In 1983, which indicates

that there would be interest in the commercial tug work if the Port had not alreedy unilaterally selected PCT.

28 FM.C.



PETCHEM, INC. V. CANAVERAL PORT AUTHORITY, ET AL. 331

eligible to bid on the military work. This action, of course, is completely
inconsistent with the Port’s desire to have four tugs available, two on
first call to the Port for commercial work, There is little question but
that if the military had granted the military tug work to PCT, it would
still be doing the commercial work as well.

Further, the record raises serious questions in certain other areas regarding
the Port’s undue preference for PCT and the reasonableness of that pref-
erence, The evidence establishes that PCT is a subsidiary of Hvide, that
they use Hvide tugs on a lease basis, that Hvide performs all the administra-
tive functions and charges PCT a percentage of its overhead, that Hvide
has borrowed substantial sums using the tugs leased to PCT as collateral
and that when the Port was considering Petchem's application PCT supplied
them with a financial statement wherein it erroneously listed depreciation
and interest expense as being allocable to PCT. None of these facts, standing
alone, warrants any holding that the Port’s actions were unreasonable when
it gave or continued PCT’s exclusive franchise for tug services, even in
the face of Petchem’s application. However, the record contains more.
It establishes that while PCT’s financial statements may be prepared in
accordance ‘‘with accepted accounting principles,’” those records are either
too inadequate or obscure to allow one to assess the viability of PCT’s
financial operation at the Port. For example, when we look at Petchem’s
operating statement we see that Petchem made a net profit of $230,777.06
in the first year of operation under the military contract. When we try
to compare that with the Hvide-PCT operating staternents we are met
with consolidated statements that even after careful analysis raise more
questions than they answer. At best they indicate PCT is operating less
efficiently than Petchem. For example, in 1982 PCT showed losses of
$2,326.00 on total revenues of $2,196,588. In 1983 it showed income
of $159,151 on total revenues of $2,318,015. For 1984, on commercial
tug services based on projections from 1983 it projected a loss of
($245,687.00) on revenues of $475,000.00 (Ex. C-34).!5 Even the Port
had problems with PCT’s financial statement and questioned the allocation
of overhead from Hvide t6 PCT (Tr. III-111, et seq.). The Assistant Port
Director testified that they asked Hvide about the following:

We had some sort of feelings that the overhead may have been
artificially high to maybe open up to show a larger loss than
they are actually going to suffer if any loss at all.

and Hvide responded:

. . perhaps they (Hvide) did but it can be justified, you know
the questions of how you allocate overhead from parent companies
is an accounting game.

15See Exhibit R-8 at Exhibit II-1 where PCT shows & loss of {$473,263) on revenues of $688,143.
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As to the Port’s consideration of the above, the record indicates the Port
accepted what Hvide gave them. Its witness, in answering whether or
not Hvide’s (PCT) statements indicate the stability that can be relied upon
over the years to handle the Port’s towing business, stated:

. . . looking at the data does not give me any indication of
stability or not, knowing that, or at least having some idea of
the corporate structure of the United States as well as have a
lot of very expensive accountants to manipulate if you will the
bottom line for income tax purposes. This may be just a paper
drill, so again whether this shows stability I can only rely on
past history.

All of the above discussion is presented to demonstrate the
unreasonableness, the unjustness and prejudice that grew out.of the Port’s
methods in first granting an exclusive franchise to a particular company,
and then predicating any other company's right to compete on a holding
of undefined *‘convenience and necessity.’” While the Port may not consider
it necessary to review the accuracy and reasonableness of the financial
statements and projections of PCT on the one hand, it cannot reasonably,
it seems to us, deny another provider the right to compete because it
might precipitate a ‘‘rate war’' and *‘long range instability.”’

Another aspect of the record that militates against the respondents in
this case is the evidence as to how tug services are provided at other
ports. The complainant’s witnesses testified about the competition in tug
services at various ports and the respondents’ witness rebutted the accuracy
of that testimony noting that in practice many ports have only one viable
tug service. While the record is somewhat unclear as to who is right
and as to what tug service operates at what port it is clear that only
one or two ports use a franchise agreement like the Port does here. More
importantly, it is clear that even where a port is only serviced by one
tug provider, there is no prohibition on other providers operating at the
port. In essence, free economic considerations govern who the one provider
will be, not some exclusive franchise agreement between the port involved
and a particular provider.

Another point that needs to be noted is the considerable evidence in
the record regarding the quality of the tug service, and the efficiency
of the tugs used. We believe and have found that both PCT and Petchem
have rendered satisfactory tug service at the Port, and that neither the
military nor the Port had any reason to deny PCT or Petchem the right
to provide tug service because of inadequacy of the service provided.

Finally, we would observe that the respondents’ efforts to justify not
only the granting of an exclusive franchise—but an exclusive franchise
to PCT—is marred by the same defect that permeates the Port's actions
from the outset. The entire process was, and is, viewed as a contest between
PCT and Petchem when, in fact, the real issues in this case are whether
or not an exclusive franchise agreement is warranted under the law, and
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if so, whether or not the Port or any Governmental body can select one
particular tug service as franchisee without allowing other competing tug
companies to even compele for the franchise. The record here is devoid
of any reason why the Port should be allowed to select and retain PCT
over any other competitor. Arguments that the Port is small and unique
are to no avail because there are many small ports having only one tug
service which do not use exclusive franchise agreements. As to the combina-
tion of military and commercial tug work, historically there has been no
serious difficulty with competing movements or priorities and, until Petchem
came onto the scene, neither the Port nor the military saw fit to complain.
We find it strange that suddenly as PCT lost the military contract the
Port thinks four tugs would be better and would deny the military contractor
the right to do commercial work and yet, even up to the present time
has not seen fit to arrive at the obvious solution of providing that the
commercial tug provider cannot do the military work.16

In summary, we believe the facts in this case establish that the Port
violated sections 16 and 17, respectively, of the Shipping Act of 1916,
and sections 10(b)11-12 and 10(d){1), respectively, of the Shipping Act
of 1984, in unilaterally selecting PCT to provide commercial g services
at the Port under an exclusive franchise agreement, where no other tug
service was allowed to compete to become the franchisee either initially,
when the agreement was first executed, or later when the agreement was
reviewed from time to time, Further, the Port’s denial of a non-exclusive
agreement to perform tug services at the Port to Petchem, where Petchem
was under the burden of satisfying a vague test of convenience and neces-
sity, was a further violation of the aforementioned sections of the Shipping
Acts.

In view of the above, we hold that based on the record of this proceeding
and the particular facts of record that the use of the exclusive franchise
agreement involved violates the Shipping Act insofar as if grants an exclu-
sive right to PCT to perform commercial tug services at the Port to the
exclusion of all other competitors, and insofar as it requires other tug
services 1o sustain the burden of satisfying an undefined test of ‘‘conven-
ience and necessity’’ in the face of a tug service already designated as
franchisee. In essence, we direct that the Port must consider applications
to perform commercial tug services at the Port on an equal basis, under
equal prerequisites and criteria so as not to unduly prefer or prejudice

161t is interesting to note that after the record in this proceeding was closed, the respondents’ expert wit-
ness who testified that the Port should not be obliged to rely for tug services for commercial activity on
the tug operator under contract to the military at the Port due, among other reasons to potential conflicts
in service, prepared a report dated August 7, 1985, which recommended that the Air Force give the military
work to PCT on a tariff basis and in light of “‘the proposed tug fleet configuration, which includes three
high powered tugs . . .’" The record was opened to receive the Report and recommendation, which, while
they may or may not contravene the witness’s prior testimony, do raise the question of the “‘four wg'"' re-
quirement in denying Petchem’s application. Indeed, it raises a question as to how the Port would react to
the recommendation or to a similar request on the part of Petchem,
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any provider of such service. This holding, of course, does not mean
that PCT is precluded from continuing to perform such services. Insofar
as Petchem is concerned, this decision requires and it is Ordered that
Petchem: be allowed-to perform tug services at-the Port on a non-exclusive
basis until such time as the Port properly establishes the need for an
exclusive franchise agreement, affords competing tug companies the same
opportunity to become the franchisee, conducts any hearings which may
be necessary, and adopts the agreement.

(S) JoSEPH N. INGOLIA
Administrative Law Judge
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