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FEDERAL MARITIME COMMISSION

Docker No. 77-26

INDEPENDENT OCEAN FREIGHT FORWARDER LICENSE
E. L. MoBLEY, INC.

Licensee found to have violated Commission regulations governing activities of independent ocean
freight forwarders but permitted to retain license subject to certain conditions.

Edward T. Brennan, Alan F. Wohistetter and Edward A. Ryan for respondent.
John Robert Ewers, Joseph B. Slunt and John W. Angus as Hearing Counsel.

REPORT AND PARTIAL ADOPTION OF INITIAL DECISION

March 12, 1979

BY THE COMMISSION: (Richard J. Daschbach, Chairman; Thomas
F. Moakley, Vice Chairman; Karl E.
Bakke, James V. Day and Leslie L. Kanuk,
Commissioners)

The Commission instituted this proceeding by Order served June 28, 1977,
pursuant to sections 22 and 44(d), Shipping Act, 1916 (46 U.S.C. 821 and 841b)
to determine whether the freight forwarder license of E. L. Mobley, Inc. should
be suspended or revoked.

The proceeding came before the Commission on exceptions to the Initial
Decision of Administrative Law Judge, John E. Cograve in which he concluded
that E. L. Mobley, Inc. (Licensee), had violated: (1) section 510.23(h) of the
Commission’s Rules (46 C.ER. 510.23(h)) by the actions of its qualifying
officer, Mr. E. L. Mobley, in forging the signature of another freight forwarder
on a fabricated letterhead for purposes of securing the release of freight money
held under a letter of credit in a freight forwarding transaction; and (2) section
510.23(f)) of the Commission’s Rules (46 C.F.R. 510.23(f)), the so-called
payover rule, by failing to refund overpayments of freight charges to shippers
and by failing to pay over to carriers freight money obtained from shippers within
the time limits prescribed. The Presiding Officer found the act of falsification of
arecord by Mr. Mobley to be a *“momentary lapse of judgment’” and an “‘isolated
instance,” and the corporate violations of the payover rule to be not willful and
that steps had already been taken to ensure they would not reoccur; thus he found
that Mr. Mobley continued to be fit to be the qualifying officer of E. L. Mobley,
Inc. and that the license of E. L. Mobley, Inc. should not be suspended or
revoked.
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POSITION OF THE PARTIES

In its Exceptions to the Initial Decision, to which the Licensee has replied, the
Commission’s Bureau of Hearing Counsel (Hearing Counsel) challenged the
finding of fitness made by the Presiding Officer. However, inlight of the fact that
the forgery was the personal act of Mr. Mobley and not the corporation, and that
another individual has since been named as the authorized qualifying officer,
Hearing Counsel takes the position that the corporate license should not be
suspended or revoked so long as Mr. Mobley is prohibited from participating in
the day-to-day management of the business for a period of 60 to 90 days.

In support of its position, Hearing Counsel argues that Mr. Mobley cannot be
expected to realize the impact of his clearly unlawful acts absent a finding that his
conduct renders him unfit to serve as qualifying officer of E. L. Mobley, Inc., at
least for some period of time. Several Commission decisions are cited as
authority for the proposition that section 44, Shipping Act, 1916, and the
Commission’s regulations impose a ‘“high standard™ not only in assessing a
forwarder’s technical abilities but his moral character and integrity, as well.!
Hearing Counsel is of the view that, because an act of forgery involves fraud and
moral turpitude, mere assurances that such incidents will not reoccur are
insufficient to support a finding of present and continued fitness, within the
meaning of section 44 of the Act.

In reply to Hearing Counsel’s Exceptions, E. L. Mobley, Inc. readily admits
the seriousness of the forgery incident but argues that the record of the case fully
supports the Presiding Officer’s ultimate findings. It explains that Mr. Mobley is
aware of the seriousness of his acts and the possible consequences and is
determined to prevent any reoccurrences of them. The cases cited by Hearing
Counsel are distinguished and other authorities are cited for the proposition that
suspension or revocation of the corporate license is warranted only in situations
of a continuing pattern of illegal conduct or premeditated schemes to evade
regulation.? The Licensee contends that the record indicates no such scheme or
pattern, but rather, a 13 year unblemished record of service, and therefore
punitive actions against Mr. Mobley are unwarranted.? It is also argued that
because the Presiding Officer’s findings are based on substantial evidence of
good character and the observed demeanor of Mr. Mobley and the witnesses
testifying on his behalf, the finding of fitness cannot be overturned.*

! Harry Kaufman, Independent Ocean Frelght Forwarder, 16 EM.C, 256, 271 (1973); Indspendent Ocean Freight Forwarder
License Application, James J. Boyle & Co., 10 FM.C. 121, 127 (1966); Dixie Forwarding Co.. Inc., Application for License, 8
EM.C. 109 (1964),

* Indepandens Ocean Freight Forwarder Application-Alvareg Shipping Co., Inc., 16 FM.C. 78, 81 (1973); Independent Ocean
Freight Forwarder-Lesco Packing Co., Inc., 16 8.R.R. 1023, 1029 (1976).

* Although it is true that the record does not reveal a scheme Lo evade regulation, Hearing Counsel correctly points out that the
forgery incvident was the culmination of a long serles of events, Addlitionally. the violations of the payover rule involved 42 violations.
LD. &9, :

* In its Reply to Exceptions, Liconsee argusa that because this proceeding is analogous to criminal sentencing in court, the trial
judge’s decision should not be disturbed on appeal “except on a plain showing of abuse.” Altarnatively, it s contended thet, because
the deeision of the Presiding Officer rests in part on the credibility of witnesses, Including Mr. Mobley's, it should be affirmed untess

“clearly srroneous.”" These argumenta overlook the fact that an Initial declsion 18 anly & recommendation without the force of law until
adopted by the Commission. Dixie Forwarding Co., Irc.. Application for Licenss, supra s 112, Also, the decision of the Commission
in this case is not based upon a disagreement with the Presiding Officer as to the credibility of the witnesses but rather a policy decisicn
88 to what sanctions are Y. for & purposes, to insure future i with C ion regulations by other
licensees as well as the respondent in this case.
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DiscussioN AND CONCLUSIONS

The underlying findings of fact contained in the Initial Decision are not in
dispute, and are therefore adopted and incorporated herein by reference. The
issue presented on exception is whether Presiding Officer was correct in his
ultimate findings that Mr. E. L. Mobley possesses the required degree of fitness
to continue as the qualifying officer of an independent freight forwarder and that
no penalty should be imposed for the violation found. While we concur in the
Presiding Officer’s finding that the individual acts of Mr. E. L. Mobley and the
nature of the violations of the payover rule do not warrant the suspension or
revocation of the corporate freight forwarder license, we do not agree with his
conclusion that no sanctions or remedial actions are warranted.

An act of forgery in a freight forwarding transaction is an act of moral
turpitude and an egregious violation of the Commission’s regulations which
directly reflects upon a licensee’s fitness to conduct such business. This is true
even if the offending official —whether an employee, officer, director or, in
certain circumstances, a shareholder of a corporate licensee—is intimately
involved in the actual freight forwarding operations of the corporation. Adminis-
trative sanctions should not, however, be blindly or automatically imposed and
even in cases where the violation is clear, evidence of mitigation will be
considered in tailoring the sanctions to the facts of the specific case.® Section 44
and its regulations are based on an underlying remedial public interest purpose®
and the sanctions imposed must serve such a purpose and not be punitive in
character.” While significant evidence of mitigation has been presented in this
case, we do not believe that it warrants the total result recommended by the
Presiding Officer.

Accordingly, we have determined to allow E. L. Mobley, Inc., to retain its
corporate license on the condition that Mr. E. L. Mobley step down as a
qualifying officer and not participate in the management or operation of the
business in any manner whatsoever nor receive any salary or other compensation
for managerial or operational services for a period of six months. We do not
believe that the 60 to 90 day period suggested by Hearing Counsel is adequate. It
is our opinion that the six month period prescribed is more appropriate. Further-
more, to ensure full compliance with such ruling, an additional condition on the
corporate license will be imposed requiring the other qualifying officer, Mr.
Richard E. Mobley, on behalf of the corporate licensee, to certify monthly that
Mr. E. L. Mobley has not participated in the management or operation of the
business of the corporation directly or indirectly, nor financially benefitted
therefrom as a result of any form of managerial or operational services during the
term.

Similarly, while we agree that the violations of the payover rule as presented
herein do not warrant suspension or revocation of the corporate license, they do
reflect systemic defects in the freight forwarding operations of the Licensee that

S Gf. Gilberwvilie Trucking Co. v. United States, 371 U.S. 113, 130 (1962); Independens Ocean Freight Forwarder License
Application-Guy G. Sorrenting, 15 EM.C. 127, 139 (1972).

4 Dixie Forwarding Co.. Inc., Application for License, supra 8t 117-118.
1 Gilbertvilie Trucking Co. v. Unired States, supra at 129-130.
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require some type of remedial actions being imposed to ensure future compli-
ance. A reasonable and previously recognized response to such circumstances® is
to require the corporate licensee to submit monthly financial accounting as to its
full compliance with the payover rule for a period of one year.

THEREFORE, IT1S ORDERED, That E. L. Mobley, Inc. retain its corporate
license as an independent ocean freight forwarder subject to the following
conditions:

1. That Mr. E. L. Mobley not participate in the management or operation of
the business of the Licensee in any respect whatsoever nor derive any salary or
other compensation for managerial or operational services for a period of six
months from the date of this Order;

2. That until the condition in paragraph (1) above is met, the qualifying
officer of E. L. Mobley, Inc. file with the Secretary of the Commission on a
monthly basis, an affidavit attesting to the fact that the above stated condition has
been fully complied with by the Licensee and by E. L. Mobley personally;

3. That for a period of one year from the date of this Order the Licensee file
with the Secretary of the Commission on a monthly basis and in affidavit form, a
monthly financial accounting as to its compliance with the requirements of 46
C.FR. 510.23(f).

Finally, It is Ordered, That, except to the extent modified herein, the Initial
Decision issued in this proceeding, is adopted.

(S) Francis C. HURNEY
Secretary

* Dixie Forwarding Ca., Inc., Application for Freight Forwarding License, 8 EM.C. 167 (1964).
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No. 77-26

INDEPENDENT OCEAN FREIGHT FORWARDER LICENSE
E. L. MoBLEY, INC.

Partially Adopted on March 12, 1979

Applicant found fit, willing and able to properly carry on the business of forwarding and to conform
to the provisions of the Shipping Act, 1916, and the requirements, rules and regulations of the
Commission.

Edward T. Brennan, Alan F. Wohlstetter and Edward A. Ryan for respondent.
John Robert Ewers, Joseph B. Slunt and John W. Angus as Hearing Counsel.

INITIAL DECISION! OF JOHN E. COGRAVE,
ADMINISTRATIVE LAW JUDGE

The Commission by order dated July 1, 1977, instituted this proceeding to
determine whether the independent ocean freight forwarding license of E. L.
Mobley, Inc., should be suspended or revoked for certain alleged violations of
the Shipping Act and the Commission’s regulations. On September 17, 1977,
after postponement of previously scheduled prehearing conferences, counsel for
respondent informed me that he was requesting the Commission’s permission
“to negotiate the penalties to be imposed upon respondent for the alleged
violations”* set out in the Commission’s order.? Counsel requested that I stay the
proceedings before me to avoid the expenditure of time and effort and money
which might in the end prove useless. Hearing Counsel supported respondent in
his request and 1 stayed the proceeding pending Commission action upon
request.

On May 18, [978, the Commission in ruling upon respondent’s request
pointed out that respondent was seeking to settle *‘all issues raised in the Order of
Investig=*on including . . . respondent’s ‘fitness’ to continue operating as an
indepenu t ocean freight forwarder and the matter of revocation or suspen-
sion." The Commission went on to say that while the Commission was agreeable
to a negotiated settlement of the monetary penalties that might attach to respond-
ent’s past violations of the Act,

The impact of the allegations raised in the June 28th Order [of Investigation] on the Respondent’s

continued fitness to be licensed as a freight forwarder does not, however, lend itself to negotiation or
settlement.

! Thus decision will b the decision of the C ission in the ab of review thereaf by the Commission{ Rule 227, Rules of
Practice and Procedure, 46 CFR 502.227).
* General Order 30 (46 CFR $§505.1 et 12q.) sets forth the proced for te collection and promise of civil penalties.

2] FM.C. 849
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Consequently, while leaving respondent free to **commence negotiations with
the Office of General Counsel . . . for any monetary claims . . . = the Com-
mission denied respondent’s request and ordered the heaning on the question of
the revocation or suspension of respondent’s license for lack of fitness to
commence no later than June 30, 1978, because of the lapse of time since the
proceeding was initiated.

Hearing was held on June 7, 1978. Additionally, a compliance check of
respondent’s operations was conducted by two investigators assigned to the
Commission’s Savannah, Georgia, office. This check was conducted between
June 20 and June 26, 1978. The evidentiary record was then closed. A briefing
schedule was set.

FINDINGS OF FacT

On April 26, 1965, Mr. E. L. Mobley was issued an independent freight
forwarder license, FMC No. 1064. Subsequently, on January 20, 1972, the
license was transferred from a sole proprietorship to a corporation named E. L.
Mobley, Inc., and license No. 1064-R was issued. E. L. Mobley is President,
Treasurer, and a Director of E. L. Mobley, Inc., and in 1976 owned 66% percent
of the outstanding shares of the corporation. Mr. Maobley conducts, manages and
supervises the operations of E. L. Mobley, Inc., and has done so throughout the
years 1972 to the present.

Mrs. Virginia J. Mobley, wife of E. L. Mobley, was Vice President, Secretary,
and a Director of the corporation and in 1976 owned 33% percent of the
outstanding shares of the corporation. Mrs. Mobley is no longer Vice President
of the corporation and the position is now occupied by Richard A. Mobley. From
January 1972 to February 1978, Mr. and Mrs. Mobley were the only officers and
shareholders of E. L. Mobley, Inc.

Some time prior to March 24, 1976, Blue Ridge Carpet Mills of Ellijay.
Georgia, negotiated an agreement with Haji Ali Bin Abmed Bukanan and Sons
of Bahrain for the sale of some carpeting—the exact amount is not relevant to
any issue in the case. On March 24, 1976. The British Bank of the Middle East.
State of Bahrain, issued a letter of credit with Blue Ridge as beneficiary and the
Citizens and Southern National Bank, Altanta, Georgia. as the advising bank.,
The purpose of the letter of credit was to fund the sale and shipment of the
carpeting. The letter of credit was numbered BAH #761092 and was due to
expire on July 24, 1976. By letter dated April 7, 1976, Citizens and Southern
advised Blue Ridge that the letter of credit has been opened. Copies of the letter
of credit were enclosed. 1n a letter dated April 7, 1976, (not a part of the record).
Blue Ridge requested Haji Ali Bin to make certain amendments to the letter of
credit. On May 1, 1976, Haji Ali Bin acknowledged the request for the
amendments and informed Blue Ridge that they had been made.

On May 11, 1976, E. L. Mobley received a letter from Norman E. Gibbs,
Executive Vice President and General Manager of Blue Ridge in which Gibbs
told Mobley he was forwarding, among other things, the British Mid East letter
of credit. In the letter Gibbs asked Mobley whether he “*saw any problems™ in
the papers enclosed—however apparently through oversight a portion of the
letter of credit to fund the Blue Ridge shipment was not enclosed. This error was

2FMC
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discovered by Blue Ridge, and on May 14, 1976, Mobley received a letter from
Blue Ridge supplying the missing pages of the letter of credit. The portions of the
letter of credit which had previously been omitted in Gibbs’ letter of May 11,
1976, contained the restrictive clause which gave rise to the episode here in
issue. Some time in the period between May 14, 1976, and May 20, 1976,
Mobley became aware of the restrictive clause which provided:

Note No. 2:—The credit amount represents the FOB value of the goods. You are permitted to make

excess drawings to cover ocean freight against the actual signed receipt of Charleston Overseas
Forwarders Inc., P.O. Box 550, Charleston, South Carolina, 29401, which must accompany the

documents.?

On the page of the letter of credit containing the restrictive clauses appears the
notation *““To be amended per N. Gibbs' and on the cover letter forwarding the
missing pages appears the notation:

5120076 N Gibbs asking for amendment to L/C. He expects to have in time to ship on
10:30 Velocity ETD Charleston 6/21/78 (Rate $90.00 + 20%)

The notations were the result of a phone call made by Mobley to Gibbs on May
20, 1976, in which Mobley brought to Gibbs® attention the clause requiring the
“actual signed receipt” of Charleston Forwarders. Mobley told him that the
clause would create a problem because Charleston was no longer a licensed
freight forwarder.* Mr. Mobley suggested that the letter be amended to delete the
requirement of a receipt from Charleston Forwarders. It was Mobley’s recollec-
tion that Gibbs told him the needed amendment would be made in time to ship the
cargo aboard the “*Velocity” on June 21, 1976.

As this point there appears to have been some confusion as to which amend-
ment Gibbs and Mobley, respectively, were talking about. On the basis of what
transpired later it seems that Mobley was referring to an amendment in the
Charleston clause and Gibbs was alluding to previously requested amendments
concerning ‘‘samples” and shipment of the cargo in two equal lots. In any event
an amendment to the letter of credit was issued on May 30, 1976, which
provided:

The above mentioned letter of credit is amended as follows:

1) Partial shipments not allowed

2) Note 3 of Documentary Credit to read —Goods must include six color cards of Nu
Rugged Floor: and invoices must so certify

3) Delete No. 4 of Document Credit.*

On June 9, 1976, the Citizens and Southern National Bank advised Gibbs that
the amendment had been issued and sent the amendment to Gibbs on that date.
The amendment was received by Mobley on June 18, 1976. Mr. Mobley did not
at that time check the amendment to the letter of credit. The standard office
procedure at that time would have been for one of the *‘export girls” to place the

® Two other tﬂ'ld.ltioﬂl were contained in the kener of crechir. Notes 3 and 4 specified that “six sets of shipmem samples™ must
Accompany the shipment and that the shipmenl was 10 “be effected in two equal Jots.”

* On February 27, 1976, Charleston Overseas Forwarders, Inc., changed its name Lo International Forwarders Inc., and as of that
date Charleston was nc longer a ficensed forwarder,

* Note 4 provided that shipment must “'be &ffeeted in rwo equal lots.™

21 FM.C.
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amendment in the pre-existing file until “legalization” of the documents and
certain other things had been done.®

On June 24, 1976, the documents, including the amended credit were sent to
New York for legalization and on June 26, 1976, the vessel with the carpet
aboard left Charleston for Bahrain.

On July 6, 1976, Mobley received the letter of credit from New York. It was
not until four days later, on July 10, 1976, that Mobley first became aware that
the Charleston clause had not been deleted from the letter of credit. On that day, a
Saturday, Mobley, created a letterhead bearing the name Charleston Overseas
Forwarders, Inc., by photocopying an advertisement onto blank stationery. On
this stationery, Mobley executed two receipts, one a copy of the other, for freight
monies from Blue Ridge Carpet Mills, and signed the name of Charleston’s
President, A. N. Manucy, to the receipt. The amount of the receipt was
$5,085,00. At the time the receipt was created by Mobley he was without
authority of any kind to use the name of A. N. Manucy.

One of the letters was mailed to the Citizens and Southern National Bank of
Georgia and the other was sent to Blue Ridge Carpet Mills. The purpose for the
creation of the receipt was to secure the release of the $5,085.00 in freight money
to Blue Ridge from the Citizens and Southern Bank. This was subsequently done
on the basis of the bogus Charleston receipt prepared by Mobley.

On December 10, 1976, Commission investigator George B. Harry began a
routine compliance check of E. L. Mobley, Inc. The compliance check revealed
a number of violations of the Commission’s so-called payover rule (46 CFR
510.23(6)).7

During the compliance check, a random examination of the files disclosed 10
instances out of 23 shipments checked in which Mobley had failed to pay over to
the carrier the freight money within the period required by the payover rule. On
six of the ten shipments payment was made within 7 to 20 days of receipt from
the shipper and on the remaining 4 payment was made 20 days or longer after
receipt.

The compliance check further revealed two instances of where the shipper had
overpaid Mobley, the overpayment had not been refunded to the shipper. Both
instances involved shipments by Coronet Carpets. Transportation Manager John
E Bames, Jr., testified on behalf of Mobley. When questioned about the two
instances (involving a total $3,068.43) Mr. Barnes said he had lodged no
complaint about the incidents and that Coronet **always owe him (Mobley) more
money than he owes us at any given time.”

Mobley testified that he did not know how the two instances occurred but
could only assume that it was due to an error on the part of one of his employees.
His best guess was that because the company also did some export business with
Coronet that the overpayment somehow got posted to the “wrong card™ or
otherwise improperly comingled. The money was promptly repaid when the
incidents were brought to his attention.

C; "I.Iggllinl.ion” merely refers to the processing of the document by the U5, Amb Chamber of Comuterce and the Saudi Ambian

! The payover rule required the forwarder o pay over to the ocean going common carrier all sums advanced to the forwarder within
seven days of the receipt of the funds of within five days of the departune of the vesse! whichever is Later, The time limits exclude Satur-
days, Sundays and legal bolidays.

21 FM.C.
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Pursuant to arrangements made at or shortly before the hearing two Commis-
sion investigators conducted a more complete compliance check of E. L.
Mobley, Inc., between June 20, 1978 and June 26, 1978. The investigators
reviewed some 255 shipments, 124 of which were collect shipments and were
only partially reviewed. The remaining 131 shipments were reviewed in full and
on 32 of these, respondent failed to pay the carrier freight money within the time
required by the Commission’s payover rule. On 99 shipments payments to the
carrier were made within 7 days of receipt from the shipper; on 19 shipments
payments were made within 7-20 days; and on 13 shipments payments were
made over 20 days of receipt of the money from the shipper.

In conducting this compliance check Commission investigator Harry stated
that he and his colleague looked at ‘‘twice, maybe three times the number of
shipments that we normally review,” and that the results of this compliance
check when compared to other licensees they had checked showed that Mobley’s
compliance with the payover rule was “much more satisfactory than most
investigations that 1 (Harry) have done.” (Ex. 8, pages 28-29, 38-39).

Mobley testified that in order to prevent the recurrences, or at the very least
minimize future payover violations, he had extensively revamped office proce-
dures. The steps taken include the hiring of additional employees, conversion to
a computerized bookkeeping system, and the retention of a new CPA firm.

Mr. Charles L. Clow, Chief of the Office of Freight Forwarders, testified that
since April 26, 1965, when Mobley was first licensed, there has not been a single
complaint lodged against Mobley for late payments or failure to remit funds.

The foregoing constitutes the evidence of record relevant to the violations
alleged in the Commission’s order instituting this proceeding. The testimony of
the character witnesses will be discussed later when the question of **fiiness” is
taken up.

D1scuUssiON AND CONCLUSIONS

The Commission’s jurisdiction over ocean freight forwarders is provided for
in section 44 of the Shipping Act, 1916. The section establishes a program of
licensing which is designed to insure that shippers and carriers are guaranteed
services from forwarders who maintain high standards of responsibility, integrity
and moral character as well as technical ability. Dixie Forwarding, Inc. Applica-
tion for License, 8 EM.C. 109, 115 (1964), Fabio A. Ruiz d/b/a Far Express
Co., 15 EM.C. 242 (1972). In administering the licensing program established
by Congress the Commission shall issue a license,

. « . ifitis found by the Commission that the applicant is fit, willing and able properly to carry on the
business of forwarding and to conform {o the provision of [the Shipping] Act and the requirements,
rules, and regulations of the Commission issued thereunder . . . . (46 U.S.C. §841b(b))

In determining the fitness of a licensee to retain his license consideration may
be given to any past violations committed by the licensee. Lesco Packing Co.
Inc., 16 SRR 1023 (1976).

It is alleged that E. L. Mobley, Inc., violated section 510.23(h) of the
Commission’s rules governing the conduct of licensed freight forwarders. That
rule provides:

21 FM.C.
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(h) No licensee shall file, or assist in the filing of any affidavit, letter of indemnity, or other paper or
document, with respect to a shipment handled, or to be handled by such licensee, which he has reason
to believe is false or fraudulent.

Clearly when E. L. Mobley fabricated the Charleston Overseas, Inc., letter-
head and signed A. N. Manucy’s name to the receipt appearing under that
letterhead, he violated section §10.23(h). Mobley has admitted this violation. It
is equally clear that Mobley has on some 42 occasions violated section
510.23(f), the so-called payover rule. Mobley does not quarrel with this either.
Concemning the payover rule violations, Hearing Counsel is of the view that
““These violations do not seem to indicate such a lack of fitness [as] to warrant a
revocation or suspension of the license.”

Hearing Counsel, however, takes a different stand on the violation involving
the *“fraudulent receipt.” Calling it an act of “‘commission rather than omis-
sion,” Hearing Counsel goes on to say:

Standing alone and absent the unique factors which have been educed through this investigation
and hearing, we would urge that this action would indicate such a lack of the requisite fitness as to
warrant revocation of the corporation license. We do not do so for the following reasons. . . .
The reasons given by Hearing Counsel are: (1) that while Mobley’s actions are
attributable to the corporation, they were “clearly of his own doing, and as such
bear more upon his own fitness . . . than upon the corporation’s fitness™; (2)
Mobley was first licensed in 1965 and in his 13 years as a licensee, with the
exceptions of the violations here, has had a clean record; (3) that while Mobley
might have handled the Blue Ridge shipment differently *it is apparent that he
was ‘caught in a jam' and chose an incorrect means to extricate himself*’; (4) that
it is unlikely that personal gain was Mobley’s motive for his action; and (5) that
there are others who depend upon the license of E. L. Mobley, Inc., for their
livelihood. .

All this together with the testimony of the many witnesses and affidavits
presented in Mobley’s behalf lead Hearing Counsel to conclude:

In spite of these facts, and the contrition of Mr. Mobley, the Commission has a duty to ensure that
actions such as those which violate Rule 510.23(h} do not occur in the future. While Hearing Counsel
do not urge that Respondent's license should be revoked, we suggest a suspension is in order. First,
we wish to emphasize that this suspension is not purely punitive. Our recommendation is urged solely
as a result of the actions of Elton Mobley, which reflect adversely upon his fitmess as the qualifying
officer for a freight forwarder license. We do not believe a revocation of license ix necessary to ensure
that he does rot repeat those actions, or commit other violations in the future. Rather, we urge that
the remedial effect of a suspension would be sufficient to assure his future compliance with the rules
and regulations of the Commission, and laws of the United States." (Emphasis is mine.)

I find myself in disagreement with Hearing Counsel’s recommendation which
appears to me somewhat inconsistent in its premises. But before dealing with the
specific recommendation areview of relevant Commission precedent is in order.

Hearing Counsel begins with the obvious propesition that the power to revoke
or suspend a license is remedial in nature. Application of Guy G. Sorrentino, 15
FEM.C. 127, 128 (1972); Federal Highway Administration v. Safeway Trails

* Hearing Counsel, however, would not urge that the corporate License of E. L. Mobley, lnc. , be suspended 'if there were another
individual within the corporstion who could qualify fof liceasing. ™ By letter dated September 17, 1978, Mi. Charles L. Clow, Chief,
Office of Freight Farwarders, advised My, Richard B. Mobley, Vice Presideat of E. L. Mobley, loe. , that be had been approved asn
qualifying officer. Official notice is takeq of thia fact. Consequently | conceive Hearing Counsel’s recommendation would now be thal
anly Ellon Mobley's licease be suspended.

21 FM.C.
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Inc., 113 MCC 815, 831 (1971). In other words, while there will always be an
element of punishment, in any suspension or revocation, the real purpose
underlying the imposition of those sanctions is the protection of the public by
insuring that actions injurious to the public do not reoccur. In dealing with
remedies of the Interstate Commerce Act, the Supreme Court in Gilbertville
Trucking Co. v. U.S., 371 U.S. 115 (1962), said at page 130:

[The) duty is to give “complete and efficacious effect to the prohibitions of the statute” with as

litle injury as possible to the interests of the private parties or the general public.
Generally, the sanction of revocation (or the denial of an initial license) has been
invoked only when the conduct of the licensee has been such that the Commis-
sion has been convinced that it could not rely on the honesty and integrity of the
licensee, or applicant, to the extent necessary to insure future conduct within the
confines of the statutes and regulations. For example a license was denied in
Lesco Packing Inc., 16 SRR 1023 (1976), where the applicant had pleaded guilty
to criminal violations, made false statements to an FMC investigator, had export
privileges revoked by the Department of Commerce because of export control
law violations, had engaged in an ongoing scheme for him to operate without a
license, falsely obtained *“‘grandfather rights,” had one FMC license revoked
and another application denied and was generally uncooperative during the
Commission’s investigation. Clearly not a course of past conduct which would
instill confidence as to future actions under the law. See also, e.g., International
Freight Services, Ltd., 16 SRR 989 (1.D. adopted by Commission August 26,
1976); Alvarez Shipping Co. Inc., 16 EM.C. 78 (1973). Where, however, even
though the Acts are intentionally done they do not involve “elements of fraud or
moral turpitude™ denial or revocation of a license is not warranted. Fabio A. Ruiz
dba Far Express Co., 15 EM.C. 242 (1972); Air-Mar Shipping Inc., 14 SRR
1250 (1974).

Finally the Commission itself in Application of Carlos H. Cabeza, 8 FM.C.

130 (1964), said at page 131:
. . . The determination of the fitness, willingness, and ability of the applicant must be by application
of the Commission’s sound discretion. It is well recognized that discretion may not be exercised in an
arbitrary or capricious manner and in licensing or refusal to license consideration must be given to
constitutional and Jawful safeguards of individuals and their right to make a tiving. Archer v. SEC,
133 Fed. 2d 795, cent. denied 319 U.S. 767,

Suspension though a lesser sanction should still be governed by the same
principle, the balancing of injury to the private interest against the protection of
that segment of the public dealing with the licensee. Which brings me to Hearing
Counsel’s specific recommendation. As noted earlier, Hearing Counsel urge
*‘that the remedial effect of a suspension would be sufficient to insure [Mobley’s)
future compliance with the rules and regulations of the Commission . . . ™ I
could agree with this reasoning if (1) there was something in Mobley’s current
operation which could only be corrected by ceasing operations for some period;
or (2) Hearing Counsel had some other problem with Mobley’s fitness which
could be cured by a suspension. However, Hearing Counsel does not really
question Mobley’s fithess at least not in any way I can discern.

InSorrenting, supra, at page 136, the Commission concluded that a finding of
“fitness™ was nothing more or less than a determination that the licensee *‘¢an be
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relied upon and trusted to carry on the profession of freight forwarder in an
honorable and responsible fashion , . . .”* The Commission went on to say that
in making that determination *‘we should look to all the circumstances of the
[licensee’s] case as they presently exist and not only on the part of the overall
conduct and business operation which failed to meet the required standards.”

On the question of Mr. Mobley’s honesty, integrity and responsibility the
record before me removes any doubt on my part that Mr. Mobley can be relied on
in the future to carry on the profession of freight forwarding in an honorable and
responsible fashion. Some examples of testimony of witnesses who appeared on
behalf of Mr. Mobley should give an indication of the high regard he enjoys in
Savannah.

John L. Karr, a Vice President of Atlas N Tell Intemational of Dalton,
Georgia, was previously with West Point Pepperill and before that with World
Carpets. He has been in the export business most of his business career and has
known Elton Mobley since [1972. Roughly speaking, he would estimate that the
companies he has worked for handled anywhere from $150,000 to $250,000 in
billings per year through Elton Mobley’s office, both at Savannah and other
ports. Mr. Karr testified (Tr. 41):

Q. Mr. Karr, based upon your relationship with Mr, Mobley, would you state what kind of
reputation he has for integrity, efficiency, and honesty in the business community,

A. In the business community, quite well known, quite well respected, in the export comumunity,
and in the carpet industry, in which [ am involved, his name is one of the premier or first on the list.
Mr. Karr on occasion has used other freight forwarders but he switched com-
pletely over to Mobley’s services because of “‘personalized service, going the
extrastep in all instances . . . " (Tr. 42). Mr. Karr has sent clerical help from his
office down to Mobley’s office for a training period. “Our confidence level was
so high in Mr. Mobley and his organization that we sent people down to be
‘trained and to be taken under his wing for short perieds of time to be indoctri-
nated.” (Tr. 42). Mr. Karr further testified that a suspension or revocation of Mr.
Mobley’s license would have a severe adverse impact on his business.

Frank Jones is Assistant Vice President and Transportation Director of
Southwire Company of Carrollton, Georgia, a company with eight or nine
separate manufacturing facilities and about 45 redistribution facilities. The
company employs 3200 people at Carrollton, Georgia. Mr. Jones estimated that
the Carrollton company paid $2,000,000 last year on export ocean freight.

Mr. Jones has known Elton Mobley for 14 years and has utilized his services
over the years. Mr. Jones testified (Tr. 50):

Q. Now, based upon your relationship with Mr. Mobley's company and your knowledge of him
and your knowledge of the business during the time you have known him, what has been your
experience with him as far as integrity, honesty, and efficiency of operation?

A. [ think in every way he has been beyond reproach. We have found him to be completely
above-board, hanest, and worthy of our doing business with.

As far as comparing Mr. Mobley's operation to that of other freight forward-
ers, Mr. Jones states (Tr. 51):

A. We have found his operation is superior and other operations have not been—we have not
been ag comfortable with other operations as we have been with his.

Mr. Jones testified that every person in his international section has been down
to Mr. Mobley's office for indoctrination and orientation more than once. Mr.
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Jones testified that the loss of license by Mr. Mobley would have a very negative
effect on his business.
Mr. Jones further testified (Tr. 54):

We have not at Southwire Company that I know of found any reason 1o complain about E. L.
Mobley or any of his stalf doing the job we have asked them to do. They have never indicated in any
way they would do anything that had even a shade of illegality attached tot. and we have never asked
them to do s0.

Frankly, I do not think he would doit. In my opinion, he would not do it even 1f we asked him to do
something that was not exactly right. So, 1 think that we must say in all fairmess that this broker and
freight forwarder had done such a job for us that we would not be willing under any circumstances to
exchange his services for any other brokerage or freight forwarding finm that we have knowledge of.
We are just that postive that he is ethical to the extent that he would not wrongly do anything that he
should not do. Given a set of circumstances, in order to get the job done, 1suspect that any of us might
do what has occurred in this instance that we are hearing now. L am very high on him. We intend to
continue doing business with him and his staff down there. We have no reservations about him
whatsoever.

Several witnesses noted that Mobley has conducted a valuable training
program for exporters seeking to familiarize their employees with the intricate
export regulations. The witnesses all attested to E. L. Mobley, Inc.’s
unblemished reputation in the shipping community for honesty, integrity and
efficiency. All of these witnesses appearing on behalf of E. L. Mobley did so at
their own expense.

The testimony of these witnesses who appeared at the oral hearing is but-
tressed by the swom affidavits of seven additional individuals on behalf of
exports using the services of E. L. Mobley, Inc. The remarks of Mr. J. K.
Ebberwein, which are typical of the comments of all affiants, illustrate the high
regard with which Mr. Mobley is held in the community. Mr. Ebberwein states:

To the best of my knowledge there has never been any question about Mr. Mobley’s good
character or reputation in the comumunity. He has been acuve in marihme affairs and succeeded me as
President of the Independent Freight Forwarders and Custom House Brokers Association of
Savannah. In addition to being active in the maritime community, Mr. Mobley has also been noted
and recognized for his dedication and service to his church.

In addition to the above testimony, E. L. Mobley personally testified and
accepted responsibility for the violations. With regard to the violations of the
“pay-over rule,” he has already taken several remedial steps to insure that they
would not recur {or would be minimized) including the changeover to a comput-
erized bookkeeping system, the hiring of additional employees and the retention
of a more active CPA firm.

With regard to the violations of the “false statement rule,” Mr. Mobley
discussed in detail the circumstances which resulted in his unfortunate decision
to sign the name of Mr. Manucy. He sincerely regrets that he took such action. He
made clear that his momentary lapse of judgment was an isolated instance and
that he would never even consider taking similar action again.

Having observed Mr. Mobley on the witness stand 1 have no reservation
concerning his assurances that an incident such as the false receipt will not occur
again. Concerning the payover rule violations I am equally sure that the overhaul
in office procedures should go a long way toward eliminating future violations.
In short 1 conclude that E. L. Mobley is fit to continue the practice of his
profession as a freight forwarder licensed by the Commission.
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Finally, it is my further conclusion after balancing the potential harm to the
public against the loss to Mr. Mobley, that no useful purpose would be served by
the suspension of his license. Indeed, accepting Hearing Counsel’s recommen-
dation would be to ground a suspension on the notion that it is needed to prevent
future violations on Mr. Mobley’s part. Presumably by bringing home to him the
seriousness of his acts. I can find no such need. The record here convinces me
that Mr. Mobley is more than aware of the seriousness of his actions and is
equally determined to prevent any reoccurrence of them.

Under the terms of the Commission’s order, [ do not feel called upon to make
any recommendations as to monetary penalties.

ULTIMATE CONCLUSIONS

1. E. L. Mobley, Inc., through the actions of Elton Mobley has violated Rule
502.23(h).

2. E. L. Mobley, Inc., has violated Rule 502.23(f).

3. Elton L. Mobley is fit to carry on the business of an independent ocean
freight forwarder.

4. The independent ocean freight forwarders license of E. L. Mobley, Inc.,
should not be suspended or revoked.

The proceeding should be discontinued.

(S) JouN E. COGRAVE
Administrative Law Judge
WASHINGTON, D.C,
November 6, 1978
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Docker No. 78-3

ORGANIC CHEMICALS (GLIDDEN-DURKEE)
DivisionN oF SCM Corp.

V.

FaRRELL LINES, INC.

SETTLEMENT AND DISMISSAL OF COMPLAINT
March 14, 1979

The Commission, by order served January 25, 1979, in this proceeding
enunciated conditions under which it would permit settlement of claims arising
under section 18(b)(3) of the Shipping Act, 1916. It was determined that the
proposed settlement which bad been submitted to the Administrative Law Judge
in this proceeding met all but one of these conditions. The parties were afforded
30 days to meet the final conditions by submitting an affidavit setting forth the
“reasons for the settlement and attesting that the settlement is a bona fide attempt
by the parties to terminate their controversy and not a device 10 obtain transporta-
tion at other than the applicable rates and charges or otherwise circumvent the
requirements of the Shipping Act, 1916.

The parties to this proceeding have now timely submitted an affidavit which
meets the final condition. Accordingly, the October 26, 1978, order of the
Administrative Law Judge denying the Joint Motion for Approval of the
Settlement is vacated. Settlement under the terms agreed by the parties is
permitted and the complaint in this proceeding is dismissed with prejudice.

By the Commission.

(S) FRA‘NCIS C. HUurRNEY
Secretary
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TITLE 46— SHIPPING
Chapter IV —Federal Maritime Commission
[DOCKET 78-57; GENERAL ORDER 41]

SUBCHAPTER B—REGULATIONS AFFECTING MARITIME
CARRIERS AND RELATED ACTIVITIES
PART 544 — Financial Responsibility for Water
Pollution Outer Continental Shelf

March [9. [979

ACTION: Final Rule

SUMMARY: The Federal Maritime Commission is hereby issuing reguia-
tions affecting persons who own and operate vessels carrying
oil from offshore facilities above the Outer Continental
Shelf. The Outer Continental Shelf Lands Act Amendments
of 1978 (P.L. 95-372) imposes upon such vessel owners and
operators a new liability for damages and removal costs
resulting from discharges of oil. Vessel operators are re-
quired to demonstrate that they are financially able to meet
such potential liability, up to certain limits, before their
vessels may lawfully engage in any segment of the transpor-
tation of oil from an offshore facility above the Outer Conti-
nental Shelf. These regulations set forth the manner by
which firancial responsibility can be demonstrated to the
Commission in accordance with the new law, and provide for
the issuance of Certificates of Financial Responsibility
which must be carried aboard vessels and presented to
officials of the U.S. Coast Guard, or its designees, upon
request.

DATES: March 20, 1979

SUPPLEMENTARY INFORMATION:

On Januvary 3, 1979 (44 Fed. Reg. 915), the Commission proposed the
issuance of regulations (a new Part 544 to Title 46 of the Code of Federal
Regulations) to implement the vessel certification and financial responsibility
provisions of the Outer Continental Shelf Lands Act Amendments of 1978
(OCSLAA). Comments from the public were iavited with respect to those
proposed regulations.

Comments were received from (1) LeBoeuf, Lamb, Leiby & MacRae, which
serves as General Counset in the United States for the Underwniters at Lloyd’s
(Lloyd’s); (2) the American institute of Marine Underwriters (AIMU), the
member insurance companies which are said to write over 90 percent of the
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marine insurance business written in the United States; (3) the American Institate
of Merchant Shipping (AIMS), an association of 26 companies owning or
operating United States flag oceangoing vessels; (4) the American Institute of
Certified Public Accountants (AICPA}); (5) the Offshore Operators Committee
(Operators Committee), an organization of 70 companies engaged in oil and gas
exploration and production in the Gulf of Mexico and Atlantic offshore area; (6)
Continental Oil Company, North American Production Operations (Continental
Oil); and (7) Exxon Company, U.S.A. (Exxon).

Continental OQil asserted that the Commission has an obligation to avoid the
“expensive and unnecessary duplication of coverage’” which will be the resuit of
the Commission maintaining three separate sets of regulations requiring evi-
dence of financial responsibility for water pollution: 46 CFR 542 revised,
implementing section 311(p)(1) of the Federal Water Pollution Control Act; 46
CFR 543, implementing section 240(c) of the Trans-Alaska Pipeline Authoriza-
tion Act; and the instant regulations, 46 CFR 544, implementing section
303(a)(1) of the OCSLAA.

Because those three sets of regulations are mandated by three separate
statutes, each with its own unrelated liabilities, defenses, conditions and exclu-
sions, there are no areas of duplication other than those which have been
eliminated in these final regulations.

Section 544.] —Scope

Comments concerning this section were submitted by AIMS, the Operators
Committee, Continental Oil and Exxon. Generally, their comments are that the
proposed language of that section, if taken alone, is too broad and could be
misread as applying to all vessel operations involving the movement of any oil
from offshore facilities, including fuel oil. Morte descriptive language, such as
that used by the Commission in section 544.3(d) of the proposed regulations,
i.e., “oil that has been produced by an offshore facility,” is suggested.

In order to avoid a misunderstanding of the “Scope,” we will adopt new
language designed to make it clear that the regulations apply only to vessels
carrying Outer Continental Shelf-produced oil which has not yet been brought
ashore. Exxon, the Operators Committee and AIMS, however, would have the
Commission further amend the scope of the regulations so as to exclude even
vessels which carry Outer Continental Shelf-produced 0il (1) loaded as a result of
containment and removal operations after an oil spill; (2) carried in small
amounts on an occasional basis for purposes of laboratory analysis; (3) mixed
with dnlling mud and being transported on an occasional basis for proper
disposal; and (4} loaded due to failure of a facility’s pipeline system. (This last
exclusion was suggested only by AIMS.)

As to the first of the above numbered suggestions, the Commission finds merit
in further clarifying the ““Scope™ by specifically excluding from these financial
responsibility regulations, vessels which carry Outer Continental Shelf-pro-
duced oil solely as a resuit of spill containment and removal operations. It was
not our intent to make such vessels subject to these regulations because vessels
engaged in cleanup activities do not fall within the OCSLAA’s definition of
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vessel.! Moreover, as Exxon correctly points out, the number of vessels immedi-
ately available for cleanup work should not be limited to vessels which have
obtained OCSLAA Ceriificates from the Commission.?

The second suggested amendment to the ““Scope”” is the exemption of vessels
carrying Outer Continental Shelf-produced oil in small amounts for purposes
of laboratory analysis. The “small” amounts suggested by Exxon and the
Operators Committee are 110 gallons per container, with no more than two
containers (220 gallons) suggested by the Operators Committee and without
limit in the case of Exxon’s comments. The fact that those comments are not
supported by any reference to the statute or legislative history whereby the
Commission would be authorized to provide such exemption is, we think,
controlling. The Commission has already addressed a similar question involving
“small’” amounts of oil carried by vessels subject to the Federal Water Pollution
Control Act. In that instance, the Commission determined that it had no authority
to exempt the carriage of even one barrel of oil. The Commission likewise finds
no statutory basis for the exemption under this Act.

The third suggested amendment to the ““Scope™ is the exemption of vessels
carrying Quter Continental Shelf-produced oil mixed with drilling mud being
transported for proper disposal. Again, the comments failed to point out any-
thing in the OCSLAA or legislative history which would authorize the Commis-
sion to provide such an exemption. To the contrary, one of the clear purposes of
the law is to balance development of the Quter Continental Shelf with protection
of the environment by assuring reimbursement to parties damaged by oil spills in
connection with all activities on the Quter Continental Shelf. The pollution
damages that could result from vessels carrying, in bulk, thousands of pounds of
Outer Continental Shelf-produced oil mixed with drilling mud do not appear to
be capable of exclusion from these regulations.

The fourth and last suggested amendment to the **Scope” is the exemption of
vessels carrying Outer Continental Shelf-produced oil as the result of a failure
of a pipeline system. Again, the Commission is without authority under the law
to exempt such vessels from these regulations

After considering the four above discussed comments, the Commission has
decided to amend and clarify the proposed wording of section 544.1 by adopting
the following language:

(a) These regulations (Part 544 of Title 46 of the Code of Federal Regula-
tions) implement the vessel financial responsibility requirements of the Outer
Continental Shelf Lands Act Amendments of 1978. These regulations apply to
all vessels engaged in any segment of the transportation of otl produced from an
oftshore facility on the Outer Continental Shelf when such vessels are operating
in the waters above submerged lands seaward from the coastline of a State or the
waters above the Quter Continental Shelf.

(b) Vessels having on board Outer Continental Shelf-produced oil after that
oil has been brought ashore, or loaded as a result of removal operations after an
oil spill, do not thereby become subject to the regulations in this Part.

"7 The key phrase 1n the OCSLAA's definition of “'vessel” found m section 30K(S)is * . . , and which is transporung ol directly
Srom on affshore facility.” (Emphasis added.)

* [t also should be noted that vessels used 1 cleanup work, if they exceed 300 gross tons. alrcady would be in possessiom of
Certificates issued by the Commission under the Federal Water Pollution Control Act requirements, 46 CFR 542 revised

2! FM.C.



FINANCIAL RESPONSIBILITY FOR WATER POLLUTION 863

Section 544 .2(d)—Cargo

Continental Oil asserts that the Commission’s proposed definition of “car-
go,” i.e., * ‘cargo’ means oil carried on board a vessel for purposes of
transportation, in any quantity and under any conditions,” should be amended to
mean only Quter Continental Shelf-produced oil in order to comport with the
OCSLAA.

First, no amendment is necessary because the word “‘cargo” is used only in the
insurance, bond and guaranty Forms FMC-193 through 195, and then only in
direct connection with the words ““Quter Continental Shelf-produced oil.”

Second, nothing in these regulations should be construed as meaning that only
those pollution incidents involving Outer Continental Shelf-produced oil are
covered by the herein required evidence of financial responsibility. We are
unable to find anything in the OCSLAA or its legislative history that would
exciude liability for economic loss resulting from, for example, spills of fuel or
bunker o0il, provided that the vessel causing the spill was subject to the OCS-
LAA. The carriage of Outer Continental Shelf-produced oil is merely one
prerequisite to the possible applicability of these regulations as set forth in the
“Scope.” (See also, the discussion of section 544.2(n)—0il.)

The definition of “‘cargo” in these final regulations will remain as proposed.

Section 544.2(h}—Damages

The definition of ““damages’’ in the proposed regulations reads, in pertinent
part, as follows: *‘Damages’ means economic loss arising directly or indirectly
from oil pollution, including . . . reasonable costs associated with preparation
and presentation of natural resource damage claims.” (Emphasis added.)

Lloyd's, AIMS and Continental Qil take exception to the Commission’s use of
the word **indirectly,”” as underlined above, alleging that it could be construed as
having a broader meaning than the actual wording used in the OCSLAA;
“_ . . economic loss, arising out of or directly resulting from oil poliution. . .
(Emphasis added.) It is possible that the proposed words “directly or indirectly”
could be held to have a broader meaning than the words in the statute— **arising
out of or directly.” The wording of the statute will be used in the final definition.

Lloyd’s also takes exception to the other above underlined wording in the
proposed definition concerning certain ‘‘preparation and presentation” costs.
While Lloyd’s is correct in pointing out that such wording is not included in
section 303(a) of the OCSLAA, we inserted that wording in the proposed
definition because of the clear legislative history underlying section 303(a) of the
statute:

“In addition, it is intended that reasonable costs associated with the preparation and presentation of
natural resource damage claims are intended to be recoverable as part of each claim." (Conference
Report No. 95-1091, accompanying S.9, at page 131.)

Accordingly, the contested “‘preparation and presentation’ wording will
remain a part of the definition of “‘damages™ in the final regulations.

Finally with respect to the Commission’s proposed definition of “*damages,"
Continental Oil asserts that the definition must be amended to include certain
issues involving contributory negligence of the claimant, damages resulting
from wiliful actions of a claimant, claimant’s responsibilities to mitigate dam-
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ages, claims for loss of oil and gas reserves still in the ground, and claims for loss
of tax revenue. We see no basis for enlarging the definition beyond that clearly
set forth in the statute and the legislative history.

Section 544.2(1y—Insurer

Lloyd's suggests that the proposed definition of “insurer” be expanded to
specifically state that *‘domestic, foreign and alien™ insurance companies, rather
than just ““insurance companies,” could be found acceptable to the Commission;
and that the words **associations of insurers’” be expanded to read “‘associations
of individual insurers.”

The proposed definition is almost a verbatim rendition of the Commission’s
definition of ““insurer” in existing Parts 542 revised (FWPCA} and 543 (TA-
PAA) of this title (the inconsequential difference of one word is not pertinent to
Lloyd’s comment). Moreover, as in the case of Parts 542 revised and 543, the
proposed definition in fact includes ‘“‘domestic, foreign and alien” insurers, as
well as associations of “‘individual’ insurers. No change, therefore, will be
adopted at this time.

Section 544.2(n)—0Oil

The proposed definition of “oil”’ reads as follows: “*Oil’ means petroleum,
including crude oil or any fraction or residue therefrom, whether or not carried
on board a vessel.” Continental Oil objects to that definition because it is not
limited to Outer Continental Shelf-produced oil, and states that the definition
must be so limited in order to fulfill the intent of the OCSLAA.

As discussed above in connection with the definition of *‘cargo,’” we disagree

with Continentai Oil's assertion. The OCSLAA and its legislative history

point to the intention of Congress to include oil spills involving more than just

Outer Continental Shelf-produced oil (e.g., bunker oil), provided, of course,

that, in the case of a vessel. the vessel was carrying Outer Continental Shelf-

produced oil and was operating in a manner which made it subject to the

“Scope” of these regulations, i.e., the scope of Title III of the OCSLLA.

It would have been stated or implied somewhere in the statute or legislative
history that economic loss resulting only from spills of Quter Continental

Shelf-produced oil was covered by the OCSLAA, if that were the case.

Instead, Congress chose to use obviously broad definitions of “‘oil” and *‘oil

poilution™ in the statute and, in section 101(12} of the statute, found that

“funds must be made available to pay for the prompt removal of any oil spilled

or discharged as a result of activities on the Outer Continental Shelf. . . ."

(Emphasis added.) Similasly, in scction 102(8) of the statute, entitled **Pur-

poses,” Congress used the words “and oil spilled.” It did not limit it just to

Outer Continental Shelf-produced oil.

In section 301(22) of the OCSLAA, removal costs are defined to include,
among other costs, costs incurred under subsections (¢), (d) or (1) of section 311
of the Federal Water Pollution Control Act. That Act, without question, con-
cemns costs resulting from spills of any and all types of oil including, of course,
bunker and other fuel oils. In short, we come to the inescapable conclusion that
“oil" as defined in the OCSLAA and, therefore, in these regulations cannot be
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limited to Quter Continental Shelf-produced oil. No change to the proposed
definition will be made.

Section 544.2(0) —OQil Pollution

The definition of *‘Oil Pollution” in the proposed regulations begins as
follows: ““‘Qil pollution” means: (i) the presence of oil, either in an unlawful
quantity or which has been discharged at an unlawful rate.” Continental Oil,
although recognizing that the phrase was taken directly from the OCSLAA’s
definition of “oil pollution,” requests the Commission to define the words
“unlawful quantity” and ‘‘unlawful rate.”

The Commission believes that the words in question refer primarily to section
311(b)(3) of the Federal Water Pollution Control Act which makes provision for
the determination of the amounts of oil which, when discharged into the
navigable waters of the United States or the Contiguous Zone, among other
waters, would be considered unlawful. This does not come within the authority
delegated to this Commission. Rather, it comes within the jurisdiction of the
Environmental Protection Agency and is addressed in its regulations in Part 110
of Title 40 of the Code of Federal Regulations.

Section 544.2(s)—Person

The Commission’s definition of **person”” includes a *“joint venture,” as does
the statutory definition. The word “person” is used in these regulations and in
the statute in connection with, among other things, the definitions of vessel
owner and operator, A vessel owner or operator, therefore, can be a joint venture.

Continental Qil suggests that a vessel owner which is a joint venture be
allowed to demonstrate financial responsibility in proportion to each party’s
respective ownership of a vessel. We must reject that suggestion because, first, it
would be impractical as the parties to the joint ventures are jointly and severally
liable for the obligations of the venture, notwithstanding the financial responsi-
bility requirement. Second, the same end can be reached by the vessel owner
parties to a joint venture under the proposed regulations. Third, we do not
believe that adoption of the suggestion would be in accord with the intent of the
OCSLAA.

Section 544.2(y)—Vessel

Exxon and AIMS suggest that the proposed definition of *vessel”” be amend-
ed to make it clear that a vessel is not a “vessel” within the meaning of the
regulations unless, in addition to other criteria, it is carrying Outer Continental
Shelf - produced oil.

As noted above in connection with the clarification we adopted involving the
“Scope” of the regulations, we do not wish to make these regulations appear
broader in scope than the underlying statute.® Accordingly, the words “Outer

3 In the Joint Explanatory Statement of the Committee on Conference (Conference Report No. 95-1091. sccompanying 5.9, at page
128) the following is noted:
The Senate bill includes within the scope of the oilspill title, a *vessel” porting OCS oil, her in the waters above the
OCS or in the navigable waters. The House amendment is limited to the waters above the OCS. The conference report provides
for the scope 1o be for vessels operating in al! ‘offshore waters.’ that is in the waters above the OCS and above the submerged
lands.
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Continental Shelf-produced” will appear between the words *‘of" and “0il" in
the final definition of *‘vessel.”

Section 544.3 —General

Continental Oil suggests that paragraph (a) of the section should restate the
exceptions and defenses to liability which-section 304 of the OCSLAA provides
to vessel owners and operators and that the “‘third party’’ defense should be
discussed.

We see no justification in restating in the regulations what the OCSLAA
states, unless vital to an understanding of the regulations. That is not the case
here. Nor do we wish to add a lengthy section to these regulations without good
cause. No change, therefore, will be made to section 544.3(a).

Section 544.5 —Time to Apply

Lloyd’s, the Operators Committee, Continental Oil and Exxon are concerned
that vessel operators, through no fault of their own, will not have time to file
applications, fees and evidence of financial responsibility in time for “the
Commission to process the paperwork and issue Certificates by March 17, 1979,
the date set forth in the proposed regulations.

The Commission is aware that time constraints did not permit issuance of
these regulations in sufficient time to allow for full compliance by the effective
date of March 17, 1979, However, the clock with respect to liability cannot be
stayed. Nevertheless, the Commission and its staff will endeavor administrative-
ly to assist vessel operators, if any, who will be transporting Outer Continetal
Shelf- produced oil on or immediately after the March 17, 1979, effective date.

The staffs of this Commission and: the Coast Guard have devised a procedure
to satisfy the statute and avoid the latter’s enforcement of section 305(a)(2) of the
OCSLAA (i.e., denial of entry into the navigable waters of the United States.and
detention) in emergency cases where vessel operators are not, in possessian of
Certificates, through no fault of their own, on March 17, 1979. Specifically, if in
such cases the vessel operators have at least submitted acceptable evidence of
financial responsibility to the. Commission. in accordance with Part $44, the
Commission's Office of Water Pollution Responsibility and the Coast Guard can
expand the existing joint enforcement program, which concerns two other oil
pollution laws, to encompass the OCSLAA as well. By that means, the Office of
Water Pollution Responsibility-is able to respond immediately to telephonic
enforcement inquirles from Coast Guard field officials and confirm that a
particular vessel is at least covered by-evidence of financial responsibility;, thus
avmdmg enforcement action by the Coast Guard due to the fact that a Certificate
is not-on board.

The joint Coast Guard/Commission telephonic enforcement program is in
effect 7 -days per week, 8:30 a.m. to 5:00 p.m., except national holidays.

Therefore, vessel operators who expect to load Outer Continental Shelf-pro-
duced oil and who otherwise will be subject to these regulations should immedi-
ately arrange for their underwriters to subntit evidénce of financial responsibility
to the Commission. Application forms and the required amount of fees may be
submitted as soon as possible thereafter so that Certificates can be issued.
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There are a number of vessel operators who currently are covered by self-
insurance for purposes of Part 542 revised of this Title 46, CFR, but who, in their
previous submissions, have failed to demonstrate sufficient working capital and
net worth to cover the added amounts of working capital and net worth required
by these Part 544 regulations. In those cases, if the vessel operators will be
subject to Part 544, revised statements of net worth and working capital should
be submitted immediately by the appropriate financial officers of the companies.
In cases where such self-insurers report on a consolidated financial basis, and
thus are required to have an independent Certified Public Accountant audit the
schedules of working capitai and net worth, we will temporarily waive that
requirement. Such schedules, therefore, will be accepted from the appropriate
financial officers of the companies, without audit by an independent Certified
Public Accountant. Those unaudited schedules must be replaced by audited
schedules at the time the next annual financial statements fall due, i.e., 120 days
after the close of the self-insurer’s fiscal year. We will allow guarantors the same
latitude in order not to discriminate against vessel operators who will be subject
to Part 544 on March 17, 1979, and who are now covered by guaranties under
Part 542 revised.

Rather than amend the “Time to Apply” section of the regulations, the
Comimission’s staff is hereby directed to compensate for the statutory time
constraints imposed upon applicants by means of expanding the existing joint
enforcement program with the Coast Guard to encompass these OCSLAA
requirements as well. To better reflect this decision, however, the Commission
will amend a related provision of the regulations (paragraph (d) of section
544.3 —General) by deleting the phrase ‘“Before March 17, 1979,” and chang-
ing the words *shall have submitted” to *shall submit as soon as possible.”

Moreover, for the above mentioned reasons, we find good cause to make these
regulations effective upon publication in the Federa! Register rather than after
the usual 30-day period.

Section 544.6 —Applications, General Instruction

Paragraph (b) of this section provides that only vessel operators may apply for
Certificates. Continental Oil comments that, *“Because of the duplicate liability
of ‘owner or operator,’ this should be amended to protect the owner if the owner
and operator are not the same.” Unfortunately Continental Oil provided no
explanation to its comments. Therefore, we are not able to discern any reason for
changing paragraph (b).

Paragraph (¢} of this section provides that the application form shall be signed
by an authorized official of the applicant, whose title shall be shown in the space
provided on the application. Otherwise, a written statement proving authority to
sign shall be required. Continental Oil recommends that *‘a general corporate
policy statement should be adequate te prove authority in the person who signs
the application.” If the ‘“‘general corporate policy statement” so authorizes a
corporate official, then the reguiations are broad enough to accommodate this
comment. Therefore, no change will be made.

Paragraph (d) of this section provides that if, prior to the issuance of a
Certificate, the applicant becomes aware of a change in any of the facts contained
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in the application or supporting documentation, the applicant shall notify the
Commission in writing within 5 days of becoming aware of the change.
Continental Oil suggests that 5 days be changed to 15 days.

The reason for paragraph (d) is to encourage applicants to correct, promptly,
any misstatements on the application so that the Commission will not issue an
incorrect Certificate. Incorrect Certificates result in the necessity for applicants
to pay $20 recertification fees and may lead to detention of the involved vessels,
Accordingly, we see no justification for the suggested change.

Section 544.7 —Renewal of Certificates

This section requires certificants to apply for a new Certificate at least 21days,
but no earlier than 90 days, prior to the expiration date of the existing Certificate.
Such applications are required to be made in writing, but not by submitting a new
application Form FMC-192, unless the Certificant for some reason wishes to
submit a new form rather than a letter. Continental Oil asserts that 21 days may
not be sufficient and suggests that an expired Certificate and a copy of the
renewal application ‘‘should be adequate to protect the owner or operator while
awaiting such renewal Certifica

We are of the opinion that the time period provided, i.e., 21 to 90 days, is
more than sufficient time to obtain a renewal Certificate from the Commission.
Moreover, we would have great difficulty in requesting the Coast Guard to
accept an expired Certificate just because it was accompanied by what purports
to be a copy of a renewal application.- The Commission and the various
enforcement agencies (in this case, the Coast Guard) have or can quickly enter
into flexible arrangements whereby vessel operators need never fear unjustified
vessel detentions under any of the Commission's vessel certification regulations.
No change will be made to section 544.7.

Section 544 .8(b)(3) —Self Insurance

The AICPA, Exxon and Continental Oil submitted comments with respect to
proposed section 544.8(b)(3)(i).

All of the AICPA’s comments are concerned with technical clarification of
section- 544.8(b)(3)(1) and will be adopted by the Commission in the final
regulat:ons For example, “statement of income' will be expanded to ‘read

“‘statement of income, retained earnings and changes in financial position,”
which description is technically more correct. Similarly, “certified by an inde-
pendent Certified Public Accountant’ will' be changed to read *‘audited by an
independent Certified Public Accountant.”

The comments made by Exxon and Continental Oil with respect: to section
544.8(b)(3)(i) are concerned with the substance of that section, except for
Exxon's suggestion that the term “‘balance sheet* be changed to “statemerit of
financial position™ in order to avoid. confusion over terminology.*

Both Exxon and Continental Oil take exception to the provision in section
544.8(b)(3)(i) which requires that, in the case of a corporate self-insurer, only
the Treasurer may certify to the accuracy of certain ‘“‘additional” financial
information. The same provision appears in section 544.8(b)(3)(ii).

* The chance that confusion would result from use of the term “‘balance sheet'' spema remote. In any case, the chenges in
terminology made as a result of comments submisted by AICPA should evold any such confusion.
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The assertion is made that other appropriate officials of a corporation should
be allowed to so certify. We agree with that position and will change the relevant
portion of sections 544.8(b)(3)(i) and 544.8(b)(3)(ii) to read “Treasurer (or
equivalent official).”” That change will make section 544.8(b)(3)(i) coincide
with its counterpart provision in Part 542 revised of Title 46, CFR.

The change does not apply to cases where self-insurers submit consolidated
financial statements. In such cases, section 544.8(b)(3)(i) requires that the
supplemental financial information be audited by an independent Certified
Public Accountant. Exxon would have the Commission delete that requirement
and allow an appropriate official of the self-insurer to submit the information
without an audit by an independent Certified Public Accountant.

The Commission rejects Exxon’s suggestion as being contrary to the long-held
policy of not accepting annual financial data from self-insurers unless the data
has been audited by an independent Certified Public Accountant. While we will
accept certain financial data from, for example, a corporate Treasurer or
equivalent official, such data is always based upon financial statements of a
single company audited by an independent Certified Public Accountant. In the
case of consolidated financial statements, the Certified Public Accountant does
not break out and audit the financial position of the self-insuring company alone.
Therefore, except for the temporary period discussed above under *“Time to
Apply,” we will continue to require audit by an independent Certified Public
Accountant in connection with the supplemental financial data accompanying
consolidated statements.

Continental Qil asserts that section 544.8(b)(3)(ii) could present a problem for
“smaller”” companies. That section requires the submission of a semi-annual
affidavit from a self-insurer whose net worth is not at least ten times the amount
required to qualify as a self-insurer. The affidavit must state only that working
capital and net worth have not fallen below the amount required to qualify as a
self-insurer.

Since the same requirement appears in Part 542 revised of Title 46, CFR, and
Continental Oil did not explain the nature of the problem it referred to, we will
not eliminate the requirement.

Exxon and Continental Oil take exception to the time limits in section
544 8(b)(3)(iv). Those time limits (i.e., three months after the close of a self-
insurer’s fiscal year for annual financial statements and one month after the close
of such year for semi-annual affidavits) govern the submission of the financial
reports specified in sections 544.8(b)(3)(i) and 544.8(b)(3)(ii). The time limits
are the same as in Part 542 revised of Title 46, CFR.

Both Exxon and Continental Qil assert that the time limits should be changed
to four months for annual statements and two months for semi-annual affidavits.
Neither party requested such expanded time limits in connection with Part 542
revised of Title 46, which is a much more comprehensive set of regulations
enacted just last year and which set the standard for these regulations. If the
Commission were to expand the time limits in these regulations, a self-insurer
subject to both Part 542 revised and this Part 544 would stili be governed by the
shorter time limits in Part 542 revised, thus gaining no benefit from the change in
these regulations. Further, section 544.8(b)(3)(iv) provides for the granting of
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extensions of the time limits in cases of necessity, and such extensions would
provide more time than is being requested here.
Accordingly, no change will be made to section 544.8(b)(3)(iv).

Section 544.8(b)(5) —Other Methods

This section prohibits an applicant from choosing any method of demonstrat-
ing financial responsibility not specified in the regulations (i.e., Insurance Form
FMC-193, Surety Bond Form FMC-194, Guaranty Form FMC-195 or self-
insurance), and prohibits any modifications to such methods.

Continental Oil asserts that the Commission ‘‘could severely hamper oper-
ations by smaller companies,” which is contrary to the intent of the OCSLAA,
unless other methods, modifications of the methods and combinations of the
methods are permitted to protect the interests of small companies.

First, acceptable combinations of the specified methods already are allowed
by section 544.8(b). Second, “‘other”” methods are not allowed because the
OCSLAA, in section 305(a)(1), specifies the methods which the Commission
may accept, and those methods are allowed by the regulations. Third, if the
Commission were to permit “modifications’ to the methods, it would, in effect,
be allowing any method any party wished to establish, which was not intended
by the OCSLAA.

Obviously, there would be no reason for Congress to mandate regulations
governing the permitted methods if such regulations could be disregarded under
the guise of ‘‘modifications.” The permitted methods have been designed to
comport as precisely as possible with the requirements of the underlying law.
Accordingly, no change will be made.

Section 544.8(c) —Forms —General

This section provides, in pertinent part, that, *‘If more than one insurer,
guarantor, or surety joins in executing an insurance, guaranty, or surety bond
form, such action shall constitute joint and several liability on the part of such
joint underwriters.”

Continental Oil asserts its belief that no underwriter would agree to be both
jointly and severally liable and (as required by the OCSLAA) subject to direct
suit by a damaged party.® It correctly points out, however, that while the
OCSLAA requires underwriters to be subject to direct suit, the law makes no
mention of a joint and several liability requirement on the part of underwriters.

Lloyd's also commented upon the proposed joint and several liability provi-
sion stating that the concept was not contained in the OCSLAA and was
objectionable from an insurer’s point of view because it is contrary to normal
underwriting practices. Lloyd's explained that the concept was incompatible
with underwriting insurance in layers and with pooling arrangements whereby
co-signing insurers are liable only for their respective shares of such insurance.
While Lloyd’s has joined in underwritings submitted to the Commission on a
joint and several liability basis under Part 542 revised, it recommends that the

¢ Cominem_nl Qil’s contentlon is incorrect, as evidenced by the submission of jointly executed insurance forms to the Commissicn
under Part 542 revised of Title 46, CFR. Thoso insurance forms contsin both joint and several liability and direct suit provisions.
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joint and several liability provision in these Part 544 regulations be deleted in
order to encourage greater insurance capacity for purposes of OCSLAA risks.

We believe that the last mentioned point should be given substantial weight.
Unlike the Part 542 revised regulations, no United States insurer has confirmed
that it will underwrite vessel risks under the OCSLAA, and Congress obviously
was concerned with the matter, as evidenced by section 305(d) of the statute.
That section requires a study to determine, among other things, “whether
adequate private oil pollution insurance protection is available.”

In order not to impede the underwriting industry’s willingness to write
OCSLAA pollution coverage, and because there is no specific requirement in the
law for joint and several liability on the part of underwriters, that proposed
provision will be deleted from section 544.8(c), with respect to insurers and
surety companies, and from the insurance and surety bond forms which are
appended to and made part of the regulations in Part 544.

Accordingly, if more than one insurer or surety company joins in executing an
Insurance Form FMC-193 or Surety Bond From FMC-194, each insurer or
surety company will be liable only to the limits of its agreed coverage as stated
on the insurance or bond form . No such form will be fully acceptable, of course,
unless, in the aggregate, either 100 percent coverage is indicated or no individual
percentages or layers are indicated. In the latter case, each insurer or surety will
be presumed to be jointly and severally liable for the total amount of the risk,
unless it can show the contrary.

We wish to emphasize that by deleting the contested provision we do not
intend any change in our definition of ““insurer”* for purposes of these or any of
the Commission’s other water pollution regulations. Insurance entities such as
the Underwriters at Lloyd’s are considered to be single insurers for the limited
purposes of liability under such regulations. That is, nothing contained herein
should be construed as meaning, for example, that a claimant must proceed
against each “‘underwriter”’ of each ‘““syndicate” participating in a “Lloyd’s”
undertaking as a result of the deleted provision.

We also wish to note that the provision was not deleted with respect to
guarantors. They are, in effect, self-insurers on behalf of (and, in some cases, in
union with) vessel operators, and usually are closely affiliated companies. We
see no justification in permitting a situation where artificial corporate shields
could insulate vessel operators from compensating claimants up to the full
amount of the financial responsibility required by the OCSLAA.

Section 544.9 —Issuance of Certificates

Paragraph (d) of this section requires a certificant to notify the Commission in
writing within five days after becoming aware ofa change in the facts contained
in the application or supporting documentation which lead to the issuance ofa
Certificate. Examples of such changes include vessel name changes or a change
of address.

Paragraph (e) of this section requires a certificant to complete the reverse side
of a voided Certificate and return it to the Commission within 10 days after the
Certificate becomes void. The usual reason for a Certificate becoming void is
cessation of the operator’s responsibility for the vessel named on the Certificate.
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Continental Oil asserts that the respective 5§ and 10 day time limits in
paragraphs (d) and (e) are too short and should be tripled to 15 and 30 days. In
view of the fact that the proposed 5 and 10 day time limits are not key elements of
the regulations, we have no objection to granting more time. Because, however,
updating of information should be done as promptly as possible we will double
rather than triple the paragraph (d) time limits and make it 10 days. The
paragraph (e) time limit will be tripled to 30 days as requested. '

Section 544.11 —Denial or Revocation of Certificates

Paragraph (b) of this section identified four situations where denial or revoca-
tion of a Certificate shall be imediate and without prior notice. For example, a
Certificate is automatically voided when the certificant sells the vessel named
thereon to a new operator. Similarly, denial of issuance of a Certificate occurs
automatically in a case where an applicant sells the vessel for which the applicant
had submitted an application in expectation of operating the vessel.

Continental Oil asserts that such immediate revocation or denial is patently
outside due process. We disagree. The regulations do not in all cases, provide
for immediate revocation or denial. We would refer Continental Qil to the last
sentence in paragraph (b) which requires the Commission to advise the applicant
or certificant in writing of the reason for an intended denial or revocation in any
case where such action is necessary to avoid an inappropriate denial or revoca-
tion. No change will be made to paragraph (b). :

Paragraph (c} of this section concerns a situation whete the Commission has
written to a certificant warning it that its Certificate will be revoked because it
failed to submit required financial statements or affidavits. In such case, the
intended revocation would become effective 10 days after the date of the warning
letter, unless the certificant demonstrated prior to revocation, that the financial
statements or affidavits had been timely filed.

Continental Oil recommends that the 10 day time limit be lengthened to 20
days.

We again point out that a self-insurer subject to regulations in this part would
almost certainly be a self-insurer under the existing Part 542 revised regulations
as well. Since the Part 542 revised regulations also contain the 10 day time limit,
nothing would be gained by extending the time limit in these regulations, i.e., the

10 day time limit would still apply to the certificant under Part 542 revised.

If a self-insurer cannot readily demonstrate its ability to meet its statutory
liability, it should not be permitted to maintain its status as a self-insurer. To that
end, the Commission must ensure that it can determine the financial condition of
each self-insurer, insofar as the built-in delays of the self-insurance reporting
method permit, at least annually. If a self-insurer cannot, in a timely fashion,
meet its reporting requirement, especially in view of the 45-day time extensions
available under the regulations, it should not be necessary for the Commission to
solicit compliance. No change, therefore, will be made to paragraph (c).

Paragraph (d) of this section provides that in certain cases an applicant or
certificant may request a liearing to show that an intended denial or revocation is
unwarranted. Continental Oil endorses that provision but believes that paragraph
(b) must be amended to allow for it. We would again refer Continental Qil to the
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last sentence in paragraph (b) whereby the Commission must, in certain cases,
give written notice of its intention to deny or revoke. Such written notice is the
“‘intended denial or revocation” mentioned in paragraph (d) and is the catalyst
for the request for a hearing provided for in paragraph (d). No amendment is
necessary.

Section 544.12 —Fees

Paragraph (e) of this section establishes a $20 certification fee ““for each
Certificate issued.’” Continental Oil is unable to determine whether that $20 fee
would apply in a case where an applicant paid its $100 application fee and was
applying for only one Certificate, The answer is affirmative.

Section 544.13 —Enforcement

Paragraph (a) of this section establishes a civil penalty of not more than
$10,000 for failure to comply with these Part 544 regulations, and provides that
such penalty ““may be assessed and compromised by the Federal Maritime
Commission pursuant to the provisions of section 312(a) of the Act.”

Continental Oil asserts that in order to satisfy both the statute and constitu-
tional due process, paragraph (a) must be amended to note that section 312(a) of
the statute requires the giving of notice and opportunity for a hearing before a
penalty is assessed.

While Continental Oil’s assertion is incorrect, we have no objection to
amending paragraph (2) as requested and will do so.

Section 544.14 —Service of Process

This section requires each applicant and underwriter to designate a United
States agent for service of process on the application, insurance, bond or
guaranty form it submits. Each designation must be acknowledged in writing by
the designated agent unless that agent has furnished the Commission with a
“master’’ concurrence. A ‘“‘master”’ concurrence is an agreement to act as agent
for service of process for any applicant or underwriter who designates such
agent, provided that such applicant or underwriter meets certain conditions. An
insurance adjusting firm, for example, may furnish a “‘master” concurrence to
act as agent for any vessel operator insured by a particular insurer.

Continental Oil asserts that no United States company should have to desig-
nate an agent for service of process. Companies domiciled in the United States
may appoint themselves as agent, as is stated on Part IV of the application form.
No change will be made in this section of the regulations.

We urge all United States agents for service of process who have *‘master”
concurrences on file with the Commission for purposes of Part 542 revised and/
or Part 543 of this title, to either revise those documents to incorporate this Part
544 or file separate ““master” concurrences for that purpose.

Insurance Form FMC-193
Lloyd’s and AIMU submitted comments with respect to this Formn.
Lloyd’s noted correctly, that in certain cases the OCSLAA places unlimited
liability on a vessel owner and operator. It then goes on to state, however, that
insurers are also subject to the unlimited liability and thus will not be inclined to
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write OCSLAA insurance coverage under these regulations because knowledge
of the total risk exposure is an essential basis for any underwriting,

We do not believe that either the statute or the terms of proposed insurance
Form FMC-193 impose such unlimited liability on the insurer as well as the
owner and operator. We can find nothing in the statute which would lead us to
such an interpretation of mandatory unlimited liability on the part of an under-
writer.® Nor is there anything in the language of Insurance Form FMC-193
which would place such unlimited liability on the insurers who execute that
form. To the contrary, in two places on the first page of that form the insurer’s li-
ability is limited, specifically, to $300 per gross ton or $250,000, whichever is
greater, per incident, That specifically limited amount of liability in the insur-
ance form is based on the wording in section 305(a)(1) of the OCSLAA which
cannot be read as requiring financial responsibility in an amount greater than
$300 per gross ton or $250,000, whichever is greater, despite the fact that the
vessel owner or operator can become liable for a greater amount in certain
situations. No amendment to the insurance form is necessary.

The comment submitted by the AIMU recommends an amendment to the
proposed wording in the third paragraph of the insurance form, which now reads
in part as follows:

*““The insurer shall be entitled to invoke only the rights and defenses permitted by Title lII of the Act
to the vessel operator and the defense that the incident was caused by the willful misconduct of the
vessel operator.” (Emphasis added.)

The AIMU refers to the fact that section 305(c) of the OCSLAA makes
available to an underwriter not only the rights and defenses permitted by the
statute to the vessel operator, but the rights and defenses permitted to the vessel
owner as well. The intent of the OCSLAA is the same, the AIMU points out,
with respect to the defense that an incident was caused by the willful misconduct
of the vessel owner; not just the vessel operator.

The AIMU also points to the fact that the operator may include the owner as an
assured on the underlying insurance policy, frequently at the urging of the owner.
Thus, in a case where a claim is asserted directly against an underwriter, it is
important that the underwriter not be denied the right to invoke the defense that
the incident was caused by the willful misconduct of the owner.

The position taken by the AIMU is correct (even if an owner was not named on
any underlying insurance policy). It was not our intent to limit the defenses
available to underwriters under the statute. This can be seen from a reading of
section 544,8(d) of the regulations which is meant to govern the insurance, bond
and guaranty forms, and which purposely makes no mention of owners or
operators. It should be obvious, moreover, that because under the OCSLAA any
liability incurred by a vessel owner is also the liability of the vessel operator,
equitably, any defense available to the owner also would be available to the
operator—and, therefore, to the underwriter in a case of direct action against the
underwriter,

* We assume Lloyd's is not refeming to an underwriter's defanlt under section 307(JX3) of the OCSLAA, whereby a “dofendent”
mglllm l'ihc right to limlt linbility. We do not. in any case, read that section as meaning that an underwriter could be subjocted to unlim-
i ty.
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The reason why we did not specifically mention vessel owners in the above
quoted language of the insurance form is based on our intention not to burden
underwriters with the requirement” to name the often uninsured vessel owners on
the forms. (See item number four under the “‘Supplementary Information”
section in our January 3, 1979, Notice of Proposed Rulemaking.) Thus, only the
assured operators need be named on the forms and the language of the forms is
geared to the assured operators as applicants for Certificates. It would make for
awkward construction and confusing reading to suddenly mention in the forms
the role of some unnamed and perhaps uninsured owners with respect to
defenses, while having remained silent in the forms concerning the role of such
owners with respect to liability and other matters. By expanding the content of
the forms in order to address such other matters (e.g., the inability of an owner to
add or delete vessels) the forms would become unduly long and complex.

We agree with the position of the AIMU concerning the intent of the
OCSLAA, but we do not believe it is desirable or necessary to amend the forms
in order to protect that position. Since this matter of available defenses is
important to all underwriters, the correct construction of the forms as to defenses
will be specifically ordered below.

NOW, THEREFORE, IT IS ORDERED, That, effective upon publication in
the Federal Register, Subchapter B of Chapter IV of Title 46 of the Code of
Federal Regulations is amended by the addition of a new Part 544, as set forth
below; and

IT IS FURTHER ORDERED, That the insurance, bond and guaranty forms
appended hereto shall be construed as entitling underwriters to invoke the rights
and defenses permitted by Title III of the Outer Continental Shelf Lands Act
Amendments of 1978 to both vessel owners and vessel operators, as well as the
defense that an incident was caused by the willful misconduct of the vessel
owners or vessel operators, whether or not owners are named as joint assureds on
such forms or on any underlying insurance policies; and

IT IS FURTHER ORDERED, That the provision in section 544.8(b)(3)(i)
which requires supplemental schedules to be audited by independent Certified
Public Accountants is temporarily waived. Such supplemental schedules shall be
acceptable if prepared by an appropriate financial officer of the self-insurer or
guarantor. The hereby ordered waiver shall be applicable only to those persons
who on the date of this Order are approved self-insurers or guarantors under Part
542 revised of Title 46 of the Code of Federal Regulations. This waiver shall
terminate without further notice at the time new financial statements are due in
accordance with section 544.8(b)(3)(iv).

By the Commission.

(S) FranNcis C. HURNEY
Secretary

T Underwriters are free, of course, 1o name both owners and op as ds on the i bond and guaranty forms. By
doing so, however, an underwriter would remain at risk with respect to the named owner éven after the named operator was relicved of
its operator status, Such risk would continue under the form until the date the owner sold the involved vessel (assuming an incident had
not occurred prior to sale) or the date the risk was terminated pursuant to all of the terms of the form, whichever date occurred first.
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PART 544 —FINANCIAL RESPONSIBILITY
For O1r. POLLUTION—
OUTER CONTINENTAL SHELF

Sec.

544.1 Scope
544.2 Definitions
544.3 General

544.4 Where to Apply and Obtain Forms
5445 Time to Apply

544.6 Applications, General Instructions
5447 Renewal of Certificates

544.8 Establishing Financial Responsibility
544.9 Issuance of Certificates

544.10 Qperator’s Responsibility for Identification
544.11 Denial or Revocation of Certificates
544.12 Fees

544.13 Enforcement

544.14 Service of Process

AUTHORITY: This Part 544 is issued under section 305(a)(1) of the Quter
Continental Shelf Lands Act Amendments of 1978 and sections 1-201 and
1-203 of Executive Order 12123 of February 26, 1979.

§544.1 Scope

(a) These regulations (Part 544 of Title 46 of the Code of Federal Regula-
tions)-implement the vessel financial responsibility requirements of the Outer
Continental Shelf Lands Act Amendments of 1978, These regulations apply to
all vessels engaged in-any segment of the transportation of oil produced from an
offshore facility on the Outer Continental Shelf when such vessels are operating
in the waters above submerged lands seaward from the coastline of a State or the
waters above the Outer Continental Shelf.

(b) Vessels having on board Outer Contlnental Shelf-produced oil after that
oil-has been brought ashore, or loaded as-a result of removal operations-after an
oil spill, do-not thereby become subject to the regulations in this Part.

§544.2- Definitions

For purposes of this Part, the following terms shall have the indicated
meanings:

(a) *Act” means the Outer Continental Shelf Lands Act Amendments of
1978 (Public Law 93-372).

(b) “Applicant” means any vessel operator, as defined in paragraph (p) of
this section, who has applied for a Certificate or for the renewal of a Certificate,

(c) *“Application” means Application for Certificate of Financial Respon-
sibility (Outer Continental Shelf), Form FMC-192.

(d) “Cargo" means oil carried on board a vessel for purposes of transporta-
tion, in any quantity and under any conditions.
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(e) “Certificant” means any operator, as defined in paragraph (p) of this
section, who has been issued a Certificate.

(f) *‘Certificate” means a Certificate of Financial Responsibility (Outer
Continental Shelf) issued by the Federal Maritime Commission pursuant to the
regulations in this Part.

(g) *““Commission” means the Federal Maritime Commission.

(h) “Damages” means economic loss arising out of or directly resulting
from oil pollution, including injury to, or destruction of, real or personal
property; loss of use of real or personal property; injury to, or destruction of,
natural resources; loss of use of natural resources; loss of profits or impairment of
earning capacity due to injury to, or destruction of, real or personal property or
natural resources; loss of tax revenue for a period of one year due to injury to real
or personal property; and reasonable costs associated with preparation and
presentation of natural resource damage claims. Removal costs are not included
in this definition.

(i) *“Discharge” means any emission, intentional or unintentional, and
includes, but is not limited to, spilling, leaking, pumping, pouring, emptying, or
dumping.

(i) “Financial responsibility” means proof of financial ability to satisfy
claims for damages and removal costs as required by section 305(a)(1) of the
Act.

(k) “Incident” means any occurrence or series of related occurrences,
involving one or more vessels, which causes or poses an imminent threat of oil
pollution from any source. For purposes of these regulations, an “imminent”
threat, as used in the Act, is synonymous with a *‘substantial” threat, as used in
section 311 of the Federal Water Pollution Control Act, as amended (33 U.S.C.
1321).

() *‘Insurer’’ means one or more acceptable insurance companies, corpora-
tions or associations of insurers, shipowners’ protection and indemnity associ-
ations, or other persons acceptable to the Commission.

(m) *“Offshore facility’ includes any oil refinery, drilling rig, drilling struc-
ture, oil storage or transfer terminal, or pipeline, or any appurtenance related to
any of the foregoing, which is used to drill for, produce, store, handle, transfer,
process, or transport oil produced from the Outer Continental Shelf, and is
located on the Outer Continental Shelf, except that a vessel or a deepwater port
(as the term “‘deepwater port” is defined in section 3(10) of the Deepwater Port
Act of 1974 (33 U.S.C. 1502)) is not included in this definition.

(n) “Oil” means petroleum, including crude oil or any fraction or residue
therefrom, whether or not carried on board a vessel.

(o) “Oil pollution” means:

(1) the presence of oil, either in an unlawful quantity or which has
been discharged at an unlawful rate (i} in or on the waters above submerged lands
seaward from the coastline of a State, or on the adjacent shoreline of such State or
(ii) on the waters of the contiguous zone established by the United States under
Article 24 of the Convention on the Territorial Sea and the Contiguous Zone (15
UST 1606); or
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(2) the presence of oil in or on the waters of the high seas ocutside the
territorial limits of the United States (i) when discharged in connection with
activities conducted under the Outer Continental Shelf Lands Act (43 U.S.C.
1331 et seq.) or (ii) causing injury to or loss of natural resources belonging to,
appertaining to, or under the exclusive management authority of, the United
States; or

(3) the presence of oil in or on the territorial sea, navigable or internal
waters, or adjacent shoreline of a foreign country, in a case where damages are
recoverable by a foreign claimant under Title III of the Act.

(p) “Operator” or ‘‘vessel operator” means a demise charterer or any other
person responsible for the operation of a vessel, including a person who both
owns and is responsible for the operation of a vessel.

(@) “‘Outer Continental Shelf’’ means all submerged lands lying seaward and
outside of the area of lands beneath navigable waters (as the term ‘‘lands beneath
navigable waters’’ is defined in section 1301 of the Submerged Lands Act (43
U.S.C. 1301)), and of which the subsoil and seabed appertain to the United
States and are subject to its jurisdiction and control.

(r) “Owner” or “vessel owner” means any person holding legal or equita-
ble title to a vessel. In a case where a Certificate of Registry or equivalent
document has been issued, the owner shall be deemed to be the person or persons
whose name or names appear thereon as owner; provided, however, that where a
Certificate of Registry has been issued in the name of the President or Secretary
of an incotporated company pursuant to 46 U.S.C. 15, such incorporated
company will be deemed to be the owner; and provided, further, that this
definition does not include a person who, without participating in the manage-
ment or operation of a vessel, holds indicia of ownership primarily to protect a
security interest in that vessel.

(s) ‘‘Person” includes, but is not limited to, an individual, a governmental
entity, a firm, a corporation, an association, a partnership, a joint-stock com-
pany, a joint venture, a consortium, a business trust, or an unincorporated
organization,

(t) ‘‘Public vessel” means a vessel, not engaged in commerce, the operator
of which is the Government of the United States or a State or political subdivision
thereof, or the government of a foreign entity.

(u) *“Remove,” ‘‘removing,” or ‘“removal’’ means (1) the physical removal
of 0il from the water and shorelines; (2) the taking of such other actions as may be
necessary to prevent, minimize or mitigate damage to the public health or welfare
(including, but not limited to, fish, shellfish, wildlife and public or private
property, shorelines and beaches), resulting from a discharge or substantial threat
of a discharge of oil; (3) the restoration or replacement of natural resources
damaged or destroyed as the result of a discharge of cil in violation of section
311(b) of the Federal Water Pollution Control Act; (4) reasonable measures
taken, after an incident has occurred, to prevent, minimize, or mitigate oil
pollution from such incident; and (5) measures of similar or related natute under
section 5 of the Intervention of the High Seas Act (33 U.S.C. 1474).

(v) ‘'Submerged lands seaward from the coastline of a State’* means the area
of *lands beneath navigable waters’ as described in section 2(a) of the Sub-
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merged Lands Act (43 U.S.C. 1301(a)(2)). Generally, that area can be described
as all lands permanently or periodically covered by tidal waters up to but not
above the line of mean high tide and seaward to a line three geographical miles
distant from the coastline of a State, and to the boundary line of each such State
where in any case such boundary extends seaward (or into the Gulf of Mexico)
beyond three geographical miles.

(w) ““Underwriter”’ means an insurer, a surety company, a guarantor, or any
other person, other than the operator, who provides evidence of financial
responsibility for an operator.

(x) “United States” or ‘“‘State” means any place under jurisdiction of the
United States, including, but not limited to, the States, the District of Columbia,
the Commonwealth of Puerto Rico, the Canal Zone, Guam, American Samoa,
the United States Virgin Islands, the Trust Territory of the Pacific Islands and the
Commonwealth of the Northern Mariana Islands.

(y) “Vessel” means every description and size of watercraft or other artifi-
cial contrivance, other than a public vessel, which is operating in the waters
above the Outer Continental Shelf or in the waters above submerged lands
seaward from the coastline of a State, and which is engaged in any segment of the
transportation of Outer Continental Shelf-produced oil from an offshore facility,
including carrying, lightering, transshipping, or storing such oil.

§544.3 General

(a) The regulations in this Part set forth the procedures whereby an owner
and operator of a vessel subject to these regulations can demonstrate that each is
financially able to meet liability for removal costs and damages in the amount of
$300 per gross ton of such vessel, of $250,000, whichever is greater. That
amount represents the maximum amount of liability under section 304 of the Act
in a case where the owner and operator of a particular vessel are entitled to limit
their liability. Owners and operators are jointly, severally and strictly liable.

(b) Upon the satisfactory demonstration of financial responsibility in accord-
ance with the regulations of this Part, the Commission shall issue Certificates
which are to be carried aboard the vessels named on such Certificates. The
carriage of a valid Certificate will indicate to the United States Coast Guard that
the vessel named thereon is in compliance with the financial responsibility
provisions of the Act. Failure to carry a valid Certificate subjects a vessel to
enforcement action by the Coast Guard and also subjects the vessel owner and
operator to penalty procedures by the Commission.

(c) Where a vessel is operated by its owner, or the owner is responsible for its
operation, the owner shall be considered to be the operator and shall file the
application for a Certificate. In all other cases, the vessel operator shall file the
application.

(d) The operator of each vessel subject to the regulations in this Part shall
submit as soon as possible to the Commission a properly completed Application
Form FMC-192, acceptable evidence of financial responsibility and application
and certification fees. Otherwise, such vessel operator shall not permit such
vessel to have on board, for any purpose, oil that has been produced by an
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offshore facility, unless that oil has previously been brought ashore at a United
States or foreign location.

(e) The gross tonnage of a vessel subject to these regulations shall be
presumed to be that indicated in the vessel’s Certificate of Registry, or, in the
absence thereof, other marine documents acceptable to the Commission. If a
vessel has more than one gross tonnage, the higher tonnage shall apply.

§544.4 Where to Apply and Obtain Forms

(a) Applications for Certificates (Form FMC-192), together with fees and
evidence of financial responsibility, shail be filed with the Commission at the
following address:

Office of Water Pollution Responsibility
Federal Mantime Commission
Washington, D.C. 20573

(b) Reguiations concerning application forms are set forth in sections 544.5
and 544.6. Regulations conceming fees are set forth in section 544.12, and
regulations conceming evidence of financial responsibility are set forth in
section 544.8. Forms may be obtained from the Commission’s Office in Wash-
ington, D.C. and from the Commission District Offices at New York, New York;
New Orieans, Louisiana; Miami, Florida; San Francisco, California; Chicago,
Illinois; Savannzah, Georgia; San Pedro, California and Hato Rey, Puerto Rico.
All requests for assistance, including telephone inquiries, in completing applica-
tions should be directed to the Commission’s Office of Water Pollution Respon-
sibility in Washington, D.C.

§544.5 Time to Apply

A completed application, fees and evidence of financial responsibility shall be
filed as soon as possible before March 17, 1979. After that date, filings shall be
made at least 21 days prior to the date the Certificate is required. Applications
will be processed in the order in which they are filed.

§544.6 Applications, General Instructions

(a) All applications and supporting documents shall be in English. All
monetary terms shall be in United States currency.

(b} Only vessel operators, as defined in paragraph (p) of section 544.2, may
apply for a Certificate.

(c) The application shall be signed by an authorized official of the appiicant,
whose title shall be shown on the application. A written statement proving
authority to sign shall be required where the signer is not disclosed on the
application as an individual (sole proprietor) applicant, a partner in a partnership
applicant, or a director or officer of a corporate applicant.

(d) If, prior to the issuance of a Certificate, the applicant becomes aware of a
change in any of the facts contained in the application or supporting documenta-
tion, the applicant shall notify the Commission in writing, within five (5) days.

§544.7 Renewal of Certif.cates
Applications for renewal Certificates shall be made in writing at least 21 days,
but no eatlier than 90 days, prior to the expiration dates of the existing
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Certificates. Each application shall be accompanied by appropriate recertifica-
tion (renewal) fees, shall identify any item of information which has changed
since the original application was filed, and shall set forth the correct information
in futl,

§544.8 Establishing Financial Responsibility

(a) General—In addition to filing Form FMC-192 and appropriate fees,
each vessel operator subject to the regulations in this Part shall demonstrate that
it is able to satisfy liability under Title 1II of the Act, in an amount not less than
$300 per gross ton or $250,000, whichever is greater. The evidence of financial
responsibility required by these regulations shall cover the vessel owners as well
as the vessel operators, jointly and severally. The amount of evidence of
financial responsibility required by the regulations in the Part is separate from
and in addition to the amount, if any, required of an applicant pursuant to Parts
540, 542 and 543 of this title.

(b) Methods — An applicant shall establish evidence of financial responsibil-
ity by any one of, or by any acceptable combination of, the following methods:

* Insurance;

» Surety Bond;
+ Self-Insurance;
* Guaranty.

(1) Insurance —Insurance may be established by filing with the Com-
mission an Insurance Form FMC-193 executed by an insurer which is accept-
able to the Commission for purposes of the regulations in this Part;

(2) Surety Bond— An applicant may file with the Commission a Surety
Bond Form FMC-194, executed by the applicant and by a surety company
which is located in the United States and which is acceptable to the Commission
for purposes of the regulations in this Part. To be acceptable, surety companies
must, at a minimum, be certified by the United States Department of the
Treasury with respect to the issuance of Federal bonds in the penal sum of the
bonds to be issued under these regulations;

(3) Self-Insurance — A vessel operator may qualify as a self-insurer by
maintaining, in the United States, working capital and net worth. each in the
amount of $300 per gross ton of the largest vessel to be self-insured or $250,000,
whichever is greater, For the purposes of this subparagraph, *‘working capital”
is defined as the amount of current assets located in the United States, less alf
current liabilities; and “net worth’" is defined as the amount of all assets located
in the United States, less ai/ liabilities. The amounts of working capital and net
worth required by the subparagraph are in addition to the amount of working
capital and net worth, if any, required by Part 540 (Security for the Protection of
the Public), Part 542 (Financial Responstbility for Water Pollution) and Part 543
(Oil Pollution Cleanup— Alaska Pipeline) of this title. Maintenance of the
required working capital and net worth shall be demonstrated by submitting with
the initial application the items specified in subdivision (i) of this subparagraph
for the applicant’s last fiscal year preceding the date of application. Thereafter,
for each of the applicant’s fiscal years, the applicant/certificant shall submit the
items specified in subdivisions (i) and (ii) of this subparagraph and shall be
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subject to the provisions of subdivisions (iii), (iv), (v) amd (vi) of this
subparagraph:

() Initial and Annual Submissions — An applicant/certificant shall
submit, for its most recent fiscal year, a non-consolidated balance sheet and
related statement of income, retained earnings and changes in financial position
for the year then ended audited by an independent Certified Public Accountant.
Those financial statements shall be accompanied by an additional statement from
the applicant’s/certificant’s Treasurer (or equivalent official) certifying to both
the amount of current assets and the amount of total assets, included in the
accompanying balance sheet, which are located in the United States and accept-
able for purposes of this Part, e.g., not pledged for purposes of Part 540, Part 542
or Part 543. If the balance sheet and related statement of income, retained
eamings and changes in financial position cannot be submitted in non-consoli-
dated form, consolidated statements may be submitted if accompanied by
supplemental schedules prepared by the applicant/certificant and audited by an
independent Certified Public Accountant, which present the amount by which
(A) the applicant’s/certificant’s total assets, located in the United States and
acceptable for purposes of this Part, exceed its total liabilities, and (B) the
applicant's/certificant’s current assets, located in the United States and accept-
able for purposes of this Part, exceed its current liabilities. Such additional
statement audited by the Certified Public Accountant must specifically name the
applicant/certificant, must indicate that the amounts so presented relate only to
the applicant/certificant, apart from any other entity, and must identify the
consolidated financial statement to which it applies;

(ii) Semi-Annual Submissions —When the applicant's/certificant’s
demonstrated net worth is not at least ten times the required amount, an affidavit
shall be filed by the applicant’s/certificant’s corporate Treasurer (or equivalent
official) covering the first six months of the applicant’s/certificant’s fiscal year.
Such affidavits shall state that neither the working capital nor the net worth have,
during the first six months, fallen below the required amounts;

(iti) Additional Submissions —If an applicant’s/certificant’s annual
and semi-annual submissions of financial data under Parts 540, 542 or 543
demonstrate amounts large enough to meet the requirements of this Part as well,
separate annual and semi-annual submissions for purposes of this Part shall not
be necessary. Additional financial information, however, shall be submitted
upon request of the Commission. All applicants/certificants who choose self-
insurance shall notify the Commission within five days of the date such persons
know, or have reason to believe, that the amounts of working capital or net worth
have fallen below the amounts required by this subparagraph;

(iv) Time for Submissions—All required annual financial state-
ments shall be received by the Commission within three calendar months after
the close of the applicant’s/certificant’s fiscal year, and all six-month affidavits
within one calendar month after close of the applicable six-month period. Upon
written request, the Commission may grant a reasonable extension of the time
limits for filing financial statements/affidavits, provided that the request sets
forth good and sufficient reason to justify the requested extension and is received
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15 days before the statements/affidavits are due. The Commission will not
consider a request for an extension of more than 45 days;

(v) Failure to Submit—Failure to timely file any statement, data,
of affidavit required by this subparagraph (3) shall cause the revocation of the
Certificate,

(vi) Waivers of Submissions —For good cause shown in writing by
the applicant/certificant, the Commission may waive the working capital re-
quirement in cases where the applicant/certificant is an economically regulated
public utility, a municipal or higher-level governmental entity, or an entity which
operates solely as a charitable, non-profitmaking organization. The Commission
will consider good cause to have been shown in those cases when the applicant/
certificant demonstrates in writing that the grant of such waiver would benefit at
least a local public interest without resulting in undue risk to the environmentand
without resulting in undue risk that the applicant’s/certificant’s limits of liability
could not be met. In addition, for good cause shown in writing by an applicant/
certificant, the Commission may waive the working capital requirement in any
case where it can be demonstrated that working capital is not a significant factor
in the applicant’s/certificant’s financial condition. An applicant’s/certificant’s
net worth in relation to the amount of its exposure under the Act, as well as a his-
tory of stable operations will be major elements in such demonstration;

(4) Guaranty—A vessel operator may file with the Commission a
Guaranty Form FMC-195 executed by a guarantor acceptable to the Commis-
sion for purposes of the regulations in this Part, A guarantor shall be subject to
and must fully comply with all of the self-insurance provisions of subparagraph
(3) of this paragraph (b). In addition, the amounts of working capital and net
worth required to be demonstrated by an acceptable guarantor shall be no less
than the aggregate amounts underwritten as a guarantor and self-insurer pursuant
to these regulations and the regulations of Part 540, Part 542 and 543 of this title;

(5) Other Methods — An applicant may not choose any other method of
demonstrating financial responsibility, nor any modifications of any of the
foregoing methods:

{c) Forms-—General —The Commission’s Application Form FMC-192,
Insurance Form FMC-193, Surety Bond Form FMC-194 and Guaranty Form
FMC-195, as appended to this Part, are hereby incorporated into this Part. If
more than one guarantor joins in executing a guaranty form, such action shall
constitute joint and several liability on the part of such joint guarantors. Each
form submitted to the Commission pursuant to these regulations shall set forth in
full the correct name of the vessel operator to whom Certificates are to be issued.

(d) Direct Action—Forms FMC-193 through FMC-~195 shall permit a
claimant to commence an action for removal cost and damage claims authorized
by section 303 of the Act directly against the underwriter. Such forms shall also
provide that in the event such action is brought directly against the underwriter,
such underwriter shall be entitled to invoke only those rights and defenses
permitted by section 305(c) of the Act.

(e) Public Access 10 Data—Financial data filed by applicants, certificants,
and underwriters shall be public information to the extent required by the
Freedom of Information Act and permitted by the Privacy Act.
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§544.9 Issuance of Certificates

(a) After acceptable evidence of financial responsibility has been provided
and appropriate fees have been paid, a separate Certificate for each vessel listed
on completed applications shall be issued by the Commission. Such Certificates
will be issued only to vessel operators, as defined in paragraph (p) of section
544.2 and shall be effective for not more than three years from the date of issue.

(b) The original Certificate shall be carried on the vessel named on the
Certificate. However, a legible copy (certified as accurate by a notary public or
other person authorized to take oaths) may be carried in lieu of the original
Certificate if the vessel is an unmanned barge which (1) does not require a
Certificate of Inspection from the United States Coast Guard, (2) is owned and
operated by United States entities and (3) does not have a facility which the
vessel operator believes would offer suitable protection for the original Certifi-
cate issued by the Commission. If a copy is carried aboard such barge, the
original shall be retained at a location in the United States and shall be kept
readily accessible for inspection by U.S. Government officials.

(c) Erasures or other alterations on a Certificate or copy is prohibited (even if
made by gevernment authorities) and automatically voids such Certificate or
copy.

{d} If at any time after a Certificate has been issued a certificant becomes
aware of a change in any of the facts contained in the application or supporting
documentation, the Certificant shall notify the Commission in writing within ten
{10) days of becoming aware of the change.

{e) If for any reason, including a vessel’s demise or transfer to a new
operator, a certificant ceases to be the vessel’s operator, as defined in paragraph
(p) of section 544.2, the certificant shali, within thirty (30) days, complete the
reverse side of that vessel’s original Certificate and return it to the Commission.
Such Certificate and any copy thereof is automatically void (whether or not
returned to the Commission), and its use is prohibited. Where such voided
Certificate cannot be returned because it has been lost or destroyed, the certifi-
cant shall, as soon as possible, submit the following information to the Commis-
sion in writing:

(1) The number of the Certificate and the name of the vessel;

(2) The date and reason why the certificant ceased to be operator of the
vessel;

(3) The location of the vessel on the date the certificant ceased to be the
operator;

{4) The name and mailing address of the person to whom the vessel was
returned, sold or transferred; and

(5) The reason why the Certificate cannot be returned.

§544.10 Operator’s Responsibility for Identification

Except in the case of unmanned barges, operators who are not also the owners
of centificated vessels shall carry on board such vessels the original or legible
copy of the demise charter-party or any other written document which demon-
strates that such operators are, in fact, the operators designated on the Certifi-
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cates. Such docoments shall be presented for examination to U.S. Government
officials upon request.

§544 11 Denial or Revocation of Certificates

(a) A certificate shall be denied or revoked for any of the following reasons:

(1) Making any wilifully false statement to the Commission in connec-
tion with an application for an initial Certificate or a request for a renewal
Certificate or the retention of an existing Certificate;

(2) Failure of an applicant or certificant to establish or maintain accept-
able evidence of financial responsibility as required by the regulations in this
Part;

(3) Failure to comply with or respond to lawful inquiries, regulations, or
orders of the Commission pertaining to activities subject to this Part;

(4) Failure to timely file the statements of affidavits required by subdivi-
sions (i), (ii), or (iii) of subparagraph (3) of paragraph (b) of section 544.8 of
these regulations; or

(3) Cancellation or termination of any insurance form, surety bond or
guaranty issued by an underwriter pursuant to these regulations, unless accept-
able substitute evidence of financial responsibility has been submitted to the
Commission.

(b) Denial or revocation of a Certificate shall be immediate and without prior
notice in a case where the applicant or certificant (1) is no longer the operator of
the vessel in question , (2) fails to furnish acceptable evidence of financial
responsibility in support of an application, (3) permits the cancellation or
termination of the insurance form, surety bond or guaranty upon which the
continued validity of the Certificate was based, or where (4) the Certificate no
longer reflects current information, as would occur in the case of a name change
or other change. In any other case, prior to the denial or revocation of a
Certificate, the Commission shall advise the applicant or centificant, in writing,
of its intention to deny or revoke the Certificate, and shail state the reason
therefor.

) If the reason for an intended revocation is failure to file the required
financial statements or affidavits, the revocation shall be effective ten (10) days
after the date of the notice of intention to revoke, unless the certificant shall,
prior to revocation, demonstrate that the required statements were timely filed.

(d) If the intended denial or revocation is based upon one of the reasons in
subparagraphs 544.11(2)(1) or (3}, the applicant or certificant may request, in
writing, 2 hearing to show that the applicant or certificant is in compliance with
the provisions of the regulations in this Part, and, if such request is received
within 30 days after the date of the notification of intention to deny or revoke,
such hearings shall be granted by the Commission. Hearings pursuant to these
regulations shall be conducted in accordance with the Commission’s Rules of
Practice and Procedure (46 CFR Part 502).

§544.12 Fees
(a) This section establishes the application fee which shall be imposed by the
Commission for processing Application Form FMC- 192 and also establishes the
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certification fee which shall be imposed for the issuance or renewal of
Certificates.

{b} No Certificate shall be issued unless the application and/or certification
fees set forth in paragraphs (d) and (e) of this section have been paid.

{c) Fees shall be paid by check, draft or postal money order in United States
currency, and be made payable to the Federal Maritime Commission.

(d) Each applicant who submits Application Form FMC-192 for the first
time shall pay an initial, non-refundable application fee of $100. Applications
for additional Certificates, or to amend or renew existing Certificates, shall not
require new application fees. However, once an Application Form FMC-192 is
withdrawn or denied for any reason, and the same applicant, holding no valid
Certificates, wishes to reapply for a Centificate (covering the same or new
vessel), a new application form and application fee of $100 shall be required.

(e) Applicants shall pay a $20 fee for each Certificate issued. Applicants
shall submit such certification fee for each vessel listed in, or later added to, an
application. The $20 certification fee shall be required to renew or to reissue a
Certificate for any reason, including, but not limited to, a name change or a lost
Certificate.

(f) Certification fees shall be refunded, upon receipt of a written request, if
the application is withdrawn or denied prior to issuance of the Certificates. Over-
payments in the application fees and/or the certification fees will be refunded on
request only if the refund is $10 or more. However, any overpayments not
refunded will be credited for a period of three years from the date of receipt of
the monies by the Commission, for the applicant’s possible future use in
connection with the regulations in this Part.

§544.13 Enforcement

(a) Any operator of a vessel subject to the regulations in this Part who fails to
comply with such regulations shall be subject to a civil penalty of not more than
$10,000 for each such failure to comply, in accordance with section 312(a) of the
Act. Such penalties may be assessed and compromised by the Federal Maritime
Commission pursuant to the provisions of section 312(a) of the Act. No penalty
shall be assessed until notice and an opportunity for hearing on the alleged
violation have been given.

(b) The Secretary of the Depaitment in which the Coast Guard is operating
may (1) deny entry to any port or place in the United States or the navigable
waters of the United States and (2) detain at the port or piace in the United States
from which it is about to depart for any other port or place in the United States,
any vessel subject to the regulations in this Part, which, upon request, does not
produce a valid Certificate.

§544 .14 Service of Process

When executing the forms required by the regulations in this Part, each
applicant and underwriter shall designate thereon a person in the United States as
its agent for service of process for the purposes of Title III of the Act and of the
regulations in this Part. Each designation shall be acknowledged in writing by
the designee unless the designee, pursuant to these regulations, has aiready
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furnished the Commission with a master concurrence showing that it has agreed
in advance to act as the United States agent for service of process for the
applicant or underwriter in question.
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Docker No. 74-8

EUROPEAN TRADE SPECIALISTS, INC., AND
KUNZLE & TaAsSIN

V.

PRUDENTIAL-GRACE LINES, INC., AND
THE Hrrace Co., INcC.

Prudential-Grace Lines, Inc. found to have violated section 18(b)(3) of the Shipping Act, 1916.
The Hipage Company, Inc., found not 1o have violated section 17 of the Shipping Act, 1916.
Reparations granted.

William L. Borden for complainants,
John B. King, Jr., for respondent The Hipage Company, Inc.
John J. Purcell for respondent Prudential-Grace Lines, Inc.

REPORT AND ORDER
March 20, 1979

BY THE COMMISSION: (Richard J. Daschbach, Chairman; Thomas
F. Moakley, Vice Chairman; Karl E.
Bakke, James V. Day and Leslie L. Kanuk,
Commissioners)

PROCEEDINGS

This proceeding arose by complaint of European Trade Specialists, Inc.
(European), on behalf of itself as shipper and on behalf of its consignee Kunzle &
Tasin (K & T), alleging violations by Prudential-Grace Lines, Inc. (Prudential)
and by The Hipage Company (Hipage), an independent ocean freight forwarder,
of various sections of the Shipping Act, 1916 (46 U.S.C. 801, et seq.). In his
[nitial Decision, issued July 9, 1975, Chief Administrative Law Judge John E.
Cograve (Presiding Officer) concluded that no violations of the Shipping Act had
been shown on the record. The Commission affirmed this decision in all respects
except for the alleged violation of section 18(b)(3) (46 U.S.C. 817(b)(3)) by
Prudential and the alleged violation of section 17 (46 U.S.C. 816) by Hipage,
and remanded it to the Presiding Officer for further proceedings.! In his Initial
Decision on Remand, served November 2, 1977, the Presiding Officer again

* Report and Order on Remand, served May 28, 1976, 16 5.R_R. 1031 (1978).
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found that neither of the Respondents had violated any provision of the Shipping
Act. Exceptions to this decision have been filed by Complainants, to which
Respondents have replied.

Facts

The underlying facts of the complaint in this proceeding are set forth in the
Commission’s Report and Order on Remand and are incorporated herein by
reference.? For a further elucidation of the facts of this case, the analysis of the
nature of “Roto-Pads’ contained in the Initial Decision at 6 (footnotes omitted)
ond titled “‘Further Findings of Fact— Section 18(b)(3) Issue™ is attached as an
Appendix hereto and made a part of this Report.?

INITIAL DECISION

In the instant case the Qrder on Remand required the Presiding Officer to
determine the proper tariff rate to be applied to the Complainant’s commodity.
Appropriate consideration was to be given to tariff Item No. 1193 (Pads,
Scouring, or material therefor), [tem No. 0101 (Abrasives, Viz. . . . . Cloth,
NOT in Belt Form and Rolls (Not Pads, Scouring, or Materials Therefor)), the
Cargo, N.O.S. classification, or any other tariff classification which may be
properly considered.

The Presiding Officer, after making a preliminary analysis of the nature of
“‘Roto-Pads,” found on the basis of official notice that the commaodity shipped
was not “abrasive cloth,” and that Prudential’s Tariff Item No. 0101 was
therefore inapplicable. He also found that Item No. 1198 did not apply because
the commodity shipped was not *“‘scouring pads.” Accordingly, the “Cargo,
N.O.5.” rating was held to be the applicable classification.

No specific delineation was made of what Hipage’s obligations were under the
circumstances of this case. The Presiding Officer found that Hipage did obtain
from European additional information necessary to prepare the bill of lading
after Lavino Shipping Company had questioned the classification of Roto-Pads
as abrasive cloth. He also held that even if it had not, this fact alone would not
constitute a violation of section 17 because no continuing practice of Hipage was
proven, The Presiding Officer also found no violation of sections 5§10.23(c), (¢)
and (j) of the Commission’s regulations (46 C.ER. 510.23(c}, (e} and (j)).

POSITIONS OF THE PARTIES

In its Exceptions, European alleges that the Presiding Officer erred in: (a)
finding that the commodity shipped was not “abrasive cloth™; (b} excluding

* mon[imlcmnphinu!kgednumwShppiagAd iplations by both Respondents arising out of 2 shipment of 1,009 cartons
of “Roto-Pads.” The shipment was assessed s “Carge, N.O.5.” rate by Prudential afier European had been fed w believe by
Imernational Great Lakes Shippiog Company. a whelly-owned mbmrhl'y of Lavino Shipping Company (Prudential’s agent}. that the
Sower rate for “Abranve Cloth™ would be spplied. Au 0 Eurcpean’s ‘,, _cmnmﬁun.eeunmpul:m
ofiginally expecied. Hipage, after having received shipping & from E g the application of an * Abrasive
Cloth™ classification, allegedly failed to ootify European of Prudentisl’s rect -mndllte dity ;0 “Cargo, N.O.5.”
Ewropean ciaimed it did not learn of the problcmunm.lﬂa'ﬂlemmnduy was shipped.

* The specific maners tha the Commission direrted 10 be dewrmined o the remand hearings were: (2) the thue nature of the
commedity shipped and the arifl rate which must be applied. and (b) the actions that the freight forwarder was obliged Lo take 40 notify
the shipper of any confusion and whether of hot it did so.
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relevant evidence and including improper evidence under the guise of official
notice; (c¢) taking official notice of his own personal experiences; (d) misstating
one issue as lack of notice of improper description rather than improper rating;
(e) finding that the freight forwarder did notify the shipper of the rate change; (f)
requiring the shipper to prove its claim by more than a preponderance of
evidence; and, (g) not finding the freight forwarder in violation of section 17 due
to its alleged violation of sections 510.23(c), (¢), and (j) of the Commission’s
regulations.*

Prudential’s response 1o the first three exceptions is that the commodity
shipped was not cloth, the Complainant submitted no probative evidence that it
was cloth, and, Complainant's own witness admitted that the description the
freight forwarder submitted to the carrier indicated it was notcloth. Inits reply to
the remaining four exceptions Hipage takes the position that: (a} European did
not meet its burden of proof on the notice issue; {b) the testimony and observed
demeanor of the witnesses warranted the Presiding Officer finding that notice
was in fact given; and (c) even if notice was not given, it was not a violation of
section 17 as a matter of law because it was an isolated act.

DiISCUSSION AND CONCLUSIONS

Section 18(b)(3)

In determining the proper tanff rate to be applied to the cargo in this
proceeding, an objective inquiry into the true nature of the commodity and
whether it can be included under a specific tariff item according to the reasonable
construction of the tamif language is required. National Cable & Metal Co. v.
Am. Hawaiian, 2 U.S.M.C. 474 (1941). While ambiguities should be construed
against the carrier, the terms must be given meaning in the sense that they are un-
derstood commercially. Raymond International Inc. v. Venezuelan Line, 6
FEM.B. 189(1961). Additionally, the Presiding Officer is correct in noting that if
no specific commercial meaning has been engrafted onto a term, that term must
be construed according to its ordinary meaning. Nix v. Hedden, 149 U.S. 304
(1893).

The commodity here is described as discs made of synthetic material impreg-
nated with abrasives, designed to be used for scrubbing and polishing industrial
or institutional floors and marketed under the trade name ““Roto-Pads.” The
Presiding Officer found that item No. 1198 did not apply and this finding has not
been contested. Additionally, no party has proffered that any other item not
already considered should apply. The issue is now confined to whether ltem No.
0101 or Cargo, N.O.S. is the proper classification.

The parenthetical exclusion in ltem No. 0101, i.e., **Not Pads, Scouring or
Materials Therefor,” corresponds to the description of Item No. 1198. It follows,
therefore, that the parenthetical exclusion in Item No. 0101 is met upon a finding
that Item No. 1198 covering ‘‘Pads, Scouring, or material therefor™ does not
apply. The commedity is clearly in disc form and hence the non-parenthetical
exclusion i.e., not belt or roll form, is met, The material is clearly an abrasive of

* Ewropean alleged that Hipage violated 46 C.F.R. 510.23(¢). (¢) and (j) by: continuing o involve itself in the trancaction without
claritying the classification problem, withholding mformation ing the dispute, and ot itemizing the ocean freight charges on
its invoice 1o European, &3 requintd by Commuission’s sules.

21 EM.C.
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some sort reducing the entire controversy to the question of whether it can
objectively be described as cloth,

The Presiding Officer found that the material was indeed a fabric consisting of
bonded synthetic fibers, either nylon or polyester, and that as such it fell within
the dictionary definition of cloth. No evidence of any particular commercial
meaning of the word *‘cloth’’ was proffered. Therefore, we can conclude that the
material in question is in fact “‘cloth” unless clear evidence exists that the
**ordinary meaning” of the word is more restrictive than the dictionary meaning
and would not include the commodity in question.

There have been instances where it has been found that the “ordinary” or
“common” meaning of a term is not consistent with the dictionary meaning and
the former should be used for judicial purposes. Himala International v. Fern
Line,3U.S.M.C. 53(1948),Nixv. Hedda, supra. However, these cases are rare
and involve factual situations where the common usage of a term is at great
variance with the technical definition. The adjudicative body deciding the issue
is in effect taking official notice of facts of such notoriety that they amount to an
objective certainty and are virtually indisputable. See, Annotation 18 ALR 2d
552. The common meaning of words is something of which courts are bound to
take judicial notice, dictionary meanings not being admitted as evidence but only
as aids to the memory and understanding of the court. Nix v. Hedden, supra at
307. However, the taking of judicial official notice is to be exercised with great
caution, care being taken that the requisite notoriety exists, with every reason-
able doubt on the subject being “*resolved promptly in the negative®’, Brown v.
Piper, 91 U.S. 37, 43 (1875).

The record here contains evidence proffered by Complainants as to the
ordinary meaning of the term *cloth.” Three witnesses testified that the material
at issue fell within their general understanding of the word *‘cloth.” (Tr. at 25,
184; Ex. at 1-R). No direct evidence was submitted that the material in question
was not cloth. Respondents merely argued that the descriptions of the article
proffered to the carrier did not indicate that the material was cloth. In finding that
the common meaning of cloth did not include the commodity in question, the
Presiding Officer relied on his individual experience in purchasing a similar
product for his domestic use.

In reviewing the record, we find that, while considerable weight must be given
the factual findings of the Presiding Officer, official notice taken to arrive at the
restrictive construction of the tarrif term in question contravenes the weight of
the record evidence. Based on the evidence of record, which includes a sample of
the commeodity (Ex. 1), the Commission is of the opinion that the commodity at
issue does in fact come within the ordinary meaning of the term **cloth,” or more
precisely **abrasive cloth.” Accordingly, we conclude that the commodity in
question should have been rated under 1tem No. 0101 and not the Cargo, N.O.S.
classification.

Because the bill of lading description and the good faith of the carrier are
irrelevant to this finding of misclassification, we find that Respondent Prudential
violated section 18(b}3). Union Carbide Inter-America v. Venezuelan Line, 17
EM.C. 181 (1973). Complainant having paid freight charges in the amount of
$2,738.70 and the proper charges being $206.25, we find that Complainant is

21 FM.C.
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entitled to reparations in the amount of $2,532.45 from Respondent Prudential,
plus interest, at the rate of 6 percent per annum in the amount of $1,038.30.%

Section 17

Even assuming, without deciding, that European was not notified of the
classification and rating problem we cannot say that such conduct by Hipage
amounts to a violation of section 17. Unless its normal practice was not to s0 no-
tify the shipper, such adverse treatment cannot be found to violate the sectionas a
matter of law. Investigation of Certain Practices of Stockton Elevators , 8 EM.C.
181, 200 (1964). We therefore, need not reach the issue of whether in this case
the shipper was so notified.

Similarly, because any violation of section 510.23 of the Commission’s
regulations must be considered in terms of section 17 by operation of the
language of the Order on Remand, without a showing of continuing violations of
these regulations no section 17 violation can be found.

THEREFORE, IT IS ORDERED, That Complainants, European Trade Spe-
cialists, Inc. and Kunzie & Tasin, are granted reparations from Respondent,
Prudential-Grace Lines, Inc., in the amount of $2,532.45 plus interest in the
amount of $1,038.30; and

IT 1S FURTHER ORDERED, That these proceedings be discontinued,

(S) Francis C. HURNEY
Secretary

* Interest is computed from April L, 1972 to February |, 1979, See, U.S. Borax & Chem, Corp. v. Pac. Coust European Conf.. 11
FM.C. 451, 470 n. 28 (1968).

21 FEM.C.
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APPENDIX
Further Findings of Fact—Section 18(b)(3) Issue

Complainants admit that the product in issue is accurately described as “Roto-
Pad Abrasive Floor Maintenance Pads.” A ‘“‘Roto-Pad"” consists of synthetic
fibers, either nylon or polyester, which are chemically bonded to form a fabric or
as Complainants would have it, a “cloth” and impregnated with an abrasive.
Roto-Pads are in the shape of circles or discs and are designed for use primarily
on floor maintenance machines, These machines are in common parlance
variously referred to a “*polishers,” *“waxers™ or *“*scrubbers.”

“Roto-Pad™ is a trade name personally coined by Mr. Bruce A, Meade,
President of European Trade Specialists. Mr. Meade felt that, “To some extent it
describes that they rotate and that they are a pad in that sense.”” The pads are also
known commercially as ‘“‘discs,” but Mr. Meade thought that *Roto Discs™
didn’t sound very good. When asked why he didn’t call the articles “Roto
Cloth,” Mr. Meade responded, **For the same reason you find cloth is difficult to
pronounce, the ‘th” sound in most other languages does not exist and is extremely
hard to pronounce.”

There were five types of Roto-Pads in the shipment in issue. Three types (Fine
Polish, Spray Buff, and Red Spray) were designed for polishing, or “spray
cleaning” and polishing. Two types (Thickline and Blue Spray) were designed
according to Complainants for “wet scrubbing.” Complainants’ sales literature
contains the claim of an “EXTRA BONUS" which is obtained by telling the
purchasers of Roto-Pads to ““punch out the center and [he will] have an excellent
scouring pad for those hard to get at places.”

LI - al
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DockeT No. 77-18

SEATRAIN GITMO, INC.—
RATES ON GOVERNMENT CARGO

Domestic offshore carrier’s classification system for rating govemnment cargo found to violate
Shipping Act section 18(a) and the purposes of P.L. 93-487 insofar as it permits government
shippers to choose between * ‘Government Cargo'® rates and individual commercial commodity
rates, and to employ shipping documents which do not reveal the contents of each shipment in
terms readily convertible to commercial cargo classifications.

Neal M. Mayer and Paul D, Coleman for Seatrain Gitmo, Inc.

Dudiey 1. Clapp, Ir., Milton }. Stickles, Jr. and E. Duncan Hamner, Jr. for Military Sealift
Comumand.

John Robert Ewers and C. Douglass Miller for Bureau of Hearing Counsel.

REPORT AND CRDER
March 21, 1979

BY THE COMMISSION: (Richard J. Daschbach, Chairman; Thomas
F. Moakley, Vice Chairman; Karl E.
Bakke, James V. Day and Leslie Kanuk,
Comntissioners)

On November 20, 1978, Seatrain Gitmo, Inc. (Seatrain), was ordered to show
cause why those portions of its tariff FMC-F No. 1 providing for the carriage of
government cargo from U.S. Atlantic Coast ports to Puerto Rico do not violate
section 18(a) of the Shipping Act, 1916 (46 U.5.C. 817(a)) because of their
failure to:

(1) forbid qualifying government shippers from employing any other simulta-
neously effective tariff provisions; and

(2) require the use of shipping documents which fully identify all items
tendered for transportation.

Seatrain’s tariff classifications for **Government Cargo, N.O.S.,”” **Govern-
ment Cargo, Refrigerated,’" and **Government Cargo, Vehicles,’ are the same
as those of Puerto Rico Maritime Shipping Authority (PRMSA) which were
recently found unreasonable in FMC Docket No. 75-20.!

On December 22, 1978, Seatrain advised the Commission that it had no
objection to the entry of an order invalidating the subject tariff provisions unless
and until they are modified to conform to the requirements imposed by the
Commission’s PRMSA opinion. Seatrain’s present *Government Cargo’’ classi-

' Puerta Rica Maritime Shipping Authority-Raies on Government Carga, 18 5.R.R. 830, 12653 (1978), Hercafler refermed to as the
““PRMSA opinion.”’

894 21 FM.C.



SEATRAIN GITMO, INC.—RATES ON GOVERNMENT CARGO 895

fications were defended only by the Military Sealift Command (MSC}, an
intervenor herein.

MSC contends that, as a practical matter, it is unnecessary for Seatrain to
modify its tariff because PRMSA is the dominant government carrier in the trade
and other carriers cannot implement government cargo rates which are not
“‘competitive’” with PRMSA’s.? The best that can be said of this *‘competitive
rates”’ argument is that Seatrain may have to increase its sailings if it is to carry an
appreciably greater share of MSC'’s cargo, something Seatrain may do at any
time without authority from the Commission.

MSC also claims that in some instances it is unable to furnish a complete
description of the items it ships, and proposes that the Commission therefore not
require the contents of *‘Government Cargo’ containers to be specifically
identified prior to shipment.? MSC would leave the collection of information
concerning the composition of government shipments to individual rate investi-
gation proceedings.

This proposal is rejected for the reasons stated in the Commission’s PRMSA
opinion, supra. If, as MSC states, ocean carriers cannot be reasonably expected
to physically inspect the contents of every ‘‘Government Cargo’ container
tendered for shipment, it is especially critical that government shippers routinely
furnish this information so that carriers can keep their '*Government Cargo™
rates properly adjusted in relation to their commercial rates for similar com-
modities. This obligation is no greater than that required of commercial shippers
who wish to avoid *‘Cargo, N.0.S.” rates, and the time constraints recently
placed upon domestic offshore commerce rate investigations by P.L. 95-475
make it all the more important that the contents of current MSC shipments be
readily available to carriers offering special *‘Government Cargo’’ tariff classifi-
cations and to the Commission alike.* :

Finally, MSC requests the Commission to abandon the approach taken in
Docket No.75-20 for determining the reasonableness of *‘Government Cargo™
rates. MSC believes it unnecessary to compare *‘Government Cargo’” rates with
the carrier’s commercial rates for the commodities which actually comprise
government shipments over a representative time span. Instead, MSC would
examine “‘Government Cargo’’ rates in isolation and have the Commission
accept any rate which covers the carrier’s *“fully allocated costs plus an appropri-
ate share of a reasonable return’’—essentially the basis upon which MSC
negotiated domestic offshore rates prior to the adoption of P.L. 93-487.% Past
experience has proven this approach unacceptable.

The legislative history of P.L. 93-487 indicates that MSC has been able to

¥ MSC notes that during 1977 PRMSA offered almost four times as many sailings as its closest competitar, From this fact, MSC
would app ly have the C issi Judt that Seatrain will be compelled by petitive ci ances 1o match, rather than
undercu, PRMSA'S *“Covernment Cargo™ rates—a proposition which is both itlogical and unsubsuntialed. Sestrain’s rates have
recently been lower than PRMSA's. Marcover, the Commission stayed its Docket No. 75-20 Order in responise 1 PRMSA's

hallenged jon thet the application of g cargs Wnifl requi o PRMSA alone would place PRMSA ata

competitive disadvantage in armacting MSC cargo.

+ Most MSC shipments in the Puero Rican trade are containerized.

+ Beginning January 16, 1979, the Commission must complete rale investigations in 180 days. Section 4, P.L, 5473, 52 Siat.
1498,

* B8 Siat. 1463 (1974). This staruie repealed former section & and amended section § of the Intercoastal Shipping At (481).5.C. 846
and 845b) which had exempeed govenment and charitable shipments from section 18(a) and releted Shipping Act consideralions.

21 F.M.C.
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induce domestic offshore carriers to carry its cargo at rates significantly lower
than those available to commercial shippers of similar items. Although these
rates varied periodically and were not necessarily below carrier costs, they
tended to produce a rate structure wherein commercial shippers furnished a
greater share of the carrier’s revenue needs than would otherwise have been the
case. It was this element of unjustified ‘‘subsidization’’ which Congress intended
to preclude. See Department of Defense v. Matson Navigation Company, 17
S.R.R. 1, 5-6 (1977).

Comparison of commaodity rates is a valid and accepted approach to determin-
ing the reasonableness of rates. See Youngstown Sheet and Tube Co. v. United
States, 295U.5. 476 (1935). All commodities would have equal rates were it not
for differing handling characteristics, carrier costs and other transportation
factors which warrant a price differential. ‘*Government Cargo’’ is a composite
of many individual commodities which traditionally appear in carriers’ tariffs.
To assure that rates assessed government shippers are not improperly based
solely upon the identity of the shipper, a carrier publishing ‘‘Government
Cargo’’ rates must demonstrate that any differences in the amount of revenues
realized from carrying **Government Cargo'’ and the same quantity of commer-
cially rated commodities are justified in terms of recognized transportation
factors. Government rates which cannot be so justified are unreasonable within
the meaning of Shipping Act section 18(a). Because the ‘*Government Cargo™’
commodity classifications in Seatrain’s tariff FMC No. F-1 do not contain the
minimum provisions necessary to assure reasonable comparability between
*‘Government Cargo’’ rates and the commodity rates which would otherwise
apply, their use is unlawful, The type of **Government Cargo’* tariff classifica-
tion which would satisfy section 18(a) is further discussed in the PRMSA opinion
and in Sea-Land Service, Inc.—-Rates on Military Cargo, FMC Docket No.
77-38 (served simultaneously herewith), which are incorporated herein by
reference.

THEREFORE, IT IS ORDERED, That, pursuant to section 18(a) of the
Shipping Act, 1916, the following pages of Seatrain Gitmo, Inc.’s Tariff FMC-F
No. 1, as amended or revised through the date of this Order, are cancelled
effective May 1, 1979:

1st Revised Pages 86 through 93

Second Revised Pages 320 and 321

Original Pages 322 and 323
and;

[T IS FURTHER ORDERED, That, effective May 1, 1979, Seatrain Gitmo,
Inc., cease and desist from publishing, filing, or operating under any tariff in the
Puerto Rican trade which includes government cargo commodity descriptions
which do not: (1) forbid qualifying government shipments from employing other
simultaneously effective rate items in the tariff; and (2) require the use of
shipping documents which fully identify the items tendered for transportation in
terms which would allow the items to be accurately classified and rated under
Seatrain Gitmo’s commercial tariff (i.e., at non *‘Government Cargo’’ rates).

(8) Francis C. HURNEY
Secretary

21 FM.C.
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DockeT No. 76-34

Tarirr FMC 6, RULE 22 OF THE CONTINENTAL
NORTH ATLANTIC WESTBOUND FREIGHT CONFERENCE

Docketr No. 76-36

TariFF RULES CONCERTEDLY PUBLISHED DEFINING
PRACTICES OF CONFERENCES AND RATE AGREEMENT MEMBERS
REGARDING THE ACCEPTANCE AND RESPONSIBILITY FOR SHIPPER-
OwNED OR SHIPPER-LEASED TRAILERS OR CONTAINERS

ORDER ON RECONSIDERATION
March 22, 1979

On December 19, 1978, the Commission served its Report in this consolidated
proceeding. A Petition for Reconsideration and Motion for Stay of that decision
was filed by **Container Leasing Companies and Intervenor Shippers.”! Replies
to the Petition for Reconsideration were filed by Continental North Atlantic
Westbound Freight Conference, North Atlantic Westbound Freight Association,
Scandinavia Baltic/U.S. North Atlantic Westbound Freight Conference,
Continental/U.S. Gulf Freight Association, Pacific Westbound Conference, Far
East Conference, Pacific Coast River Plate Brazil Conference, Pacific Coast
European Conference, North Europe-U.S. Pacific Freight Conference and the
Commission’s Bureau of Hearing Counsel.

The only issue before the Commission in this proceeding was whether the
concerted activity which resulted in the publication and filing of the subject tariff
rules was taken without prior Commission approval in violation of section 15 of
the Shipping Act, 1916, (46 U.S.C. 814).® We held it was not, concluding that
the tariff rules were routine implementations of the authority granted the confer-
ences by their previously approved conference agreements. Petitioners now
argue that we: (1) did not understand the case; (2) committed several factual
errors; and (3) reached an incorrect legal conclusion. We disagree.

" The desi d peti s wre: Interpool Limited, ITEL Container Corporation, Trans-Ocean Leasing Corporation, A.J. Hollan-
der & Co., Inc. nndlnn Keepers Supply Co. Of these, only A J. Hollander & Co. . lac and [nn Keepers Supply Co. were grant:d leave
16 intervene in this proceeding (Order served July 16, 1976). They wre, quently. the only petitioners which have 2 for this
petition and shall be hereafier referred to as *'petitionens.””

Petitioners alo filed a Motion to Stnke and W Add Shipper Panies. As part of this motion, Petitioners request that Mack Trucks,
Lnc., Southern Tier Hide and Tallow. Inc. and Samsonite Corporation be added 1o their Petition for Reconsideration. The North
Atlantic Conli filed in opposition. Though Southern Tier Hide and Tallow, inc. and Samsonite Corporation may have standing
a3 parties 1o this proceeding, we cannol add them to the petition under these circumstances. If they wish to Join in the petition, they
must, by themselves, asser! their desire 1o do 8o, A pany cunpol simply move to sdd snother party, or a third party, o its pleading.
Petitioners® mation will, therefore, be denied.

* Onder W Show Cause, served June 24, 1976 at B; Order Consolidating Proceeding, served July 16, 1976,
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This case was based upon the facts set forth in the Grder to Show Cause which
initiated Docket No. 76-36. Parties were given the opportunity: (1) to request an
evidentiary hearing, if they felt one was required, and (2) to submit affidavits of
factalong with their memoranda of law.? None chose to pursue either course. It is
now too late for Petitioners to attempt to controvert the factual description of the
neutral container system contained in our Report.

Petitioners have not offered any new facts or law which are material to the
basic issue of this proceeding and which would alter our decision. We are,
accordingly, denying their Petition for Reconsideration.

THEREFORE, IT IS ORDERED, That the Petition for Reconsideration and
Motion for Stay and Motion to Strike and to Add Shipper Parties filed by A.J.
Hollander & Co., Inc. and Inn Keepers Supply Co. are denied and the Commis-
sion's Report of December 19, 1978 is affirmed.

By the Commission.*

(8) Francis C. Hurney
Secretary

? Order to Show Cause, w1 9: See w/so. Order Consolidating Proceedings, supra.

*Commissioner Kanuk concurs in the denial of the **Mation to Strike and to Add Shipper Parties™ . but would grant the Petition for
Reconsideration.

21 FM.C.
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Docker No. 77-13
FIRST INTERNATIONAL DEVELOPMENT CORPORATION
Y.

SHIP'S OVERSEAS SERVICES, INC,

Ship's Overseas Services, Inc., found to have acted as nonvessel operating common carrier by water
in arranging transportation of a shipment of pipe from Houston, Texas, to Benghazi, Libya.

Ship's Overseas Services, Inc.’s failure 1o file a tariff covering such transportation found to violate
section 18(b) (1}, Shipping Act, 1916.

Michael A. McManus, Jr., for Complainant First International Development Corporation.

W.B. Ewers for Respondent Ship's Overseas Services, Inc.

REPORT AND ORDER REMANDING PROCEEDING
March 23, 1979

BY THE COMMISSION: (Richard J. Daschbach, Chairman; Thomas
F. Moakley, Vice Chairman; Karl E.
Bakke, James V. Day and Leslie Kanuk,
Commissioners)

By complaint filed May 7, 1977, First International Development Corporation
(FIDCO) alleges that Ship's Overseas Services, Inc. (30S) violated sections 14
Fourth, 16, 17 and 18, Shipping Act, 1916 (46 U.S.C. 812(4), 815, 816 and
817), and requests the Commission to order SOS to cease and desist from said
alleged violations and to pay reparation in the amount of $553,481.71, plus
whatever other punitive damages the Commission may determine to be lawful.

On May 2, 1978, Administrative Law Judge William Beasley Harris (Presid-
ing Officer) issued an Initial Decision denying reparation and dismissing the
complaint for lack of jurisdiction. Complainant filed Exceptions to the Initial
Decision to which Respondent replied. Subsequently, by Order dated August 5,
1978, the Commission remanded the proceeding to the Presiding Officer for
consideration of a reply brief which although timely filed had not been included
in the record due to clerical oversight. On August 23, 1978, the Presiding Officer
served a supplemental decision reasserting the findings and conclusions reached
in his Initial Decision. The proceeding came before the Commission on Comp-
lainant’s Exceptions and Respondent’s Reply to Exceptions.


MHARRIS
Typewritten Text
899


FacTs

In February, 1975, FIDCO, a domestic corporation engaged in international
trade, received from the Qasis Qil Company of Libya, Inc. (Oasis), a purchase
order for steel pipe FOB Spain. The pipe was subsequently rejected by Qasis
because it did not bear the stamp of approval of the American Petroleum Institute.
FIDCO then purchased steel pipe from Gulf Consolidated International, Inc.
(Gulf) for delivery FAS or FOB Houston, Texas, for shipment to Benghazi,
Libya. The purchase order was to expire and Qasis insisted that transportation be
arranged before payment was made. Due to congestion at the port of Benghazi,
arranging transportation of the pipe was difficult, and FIDCO asked Charles
Ragan, a full-time employee of Guif and a former broker, for assistance.

Ragan requested SOS to arrange for the shipment of approximately 600 tons of
pipe. SOS booked 101 tons on the “‘Drucilla U,’" a vessel owned by the
Uiterwyck Shipping Lines (Uiterwyck), a member of the Gulf Mediterranean
Ports Conference (Conference). SOS advised FIDCO of the booking and billed
FIDCO $23,115.14 for freight charges.! The pipe was assessed at a rate of
$227.50 per metric ton, which was based on the Conference tariff rate of $125.00
per ton, plus a 4% war risk surcharge and a 75% port congestion surcharge. After
receiving payment and depositing the money in its acocunt, SOS informed
FIDCO that the shipment had not and would not depart on the *‘Drucilla U.""*

SOS subsequently chartered the *‘Northcliff Hall’* from March Chartering,
Ltd, (March). The charter contract, incorporated in a liner booking note, pro-
vided for the transportation of 541 tons of pipe at the fixed amount of
$87,500.00. At SOS’s request FIDCO executed a similar liner booking note
which provided for a rate of $227.50 per ton.* SOS was aware at the time that the
situation in Libyan ports had improved and that the port congestion surcharge no
longer applied.

The shipment did not leave on the ‘‘Northcliff Hall,”" apparently because of
damage to the vessel. SOS did not advise FIDCO of the **Northeliff Hall”"’s
failure to perform until booked space on the Uiterwyck vessel *‘AnnLee U™ at the
Conference rate of $125.00 plus a 4% war risk surcharge. It then asked FIDCO to
sign an ‘‘amendment’’ to the liner booking note, &s an understanding and
agreement that the *‘AnnLee "' would perform in lieu of the *‘Northcliff Hall.” ‘
Due to the improved situation in Libyan ports, SOS was, in the words of SOS’s
Vice President, R.C. Fettig:

. . . elated because the 75% charge was now being dropped and . . . . it was going to be a very nice
contract.*

' Theoughout the discussions avet Uve shipment of the pipe 1o Benghazi, 505 communicated with FIDCO through Ragan only, never
directly.

* When asked in what capacity SOS had “*billed'* FIDCO, Ronald C. Fettig. Vice President of 505 explained that “'it was & very
1 inci a3 an & dation."*

2 In the firn liner booking note, March, the agent for the owner of Lhe vessel appears a3 *“Camer’’ whereas SOS is listed as
““Mercham’"; ot the secand liner booking acte. SOS is named ss “Carvier™ and FIDCO 23 *'Mercham.™

* 505 p d the d as 'an jan"" of the liner booking note previously exesuted by FIDCO w cover the carriage of
pipe aboard the '“Narthcliff Hall,""

* The reference. spparently, is 1o the Conference tarifl which contained the 75% port congestion surcharge. The booking on the
“Northeliff Hall"" provided a fixed charge, specifically excluding demurrage, dispach and dewention charges.

21 FM.C.
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The pipe was shipped to Libya aboard the ‘‘AnnLee U.’’ SOS billed freight to
FIDCO at the rate of $227.50 per ton, for a total of $123,101.38, less the
$23,115.14 collected earlier for the aborted shipment on the ‘“Drucilla U.”
Uiterwyck charged SOS the Conference tariff rate of $125 a ton plus the 4% war
risk surcharge but not the 75% port congestion surcharge, for a total amount of
$69,616.67 or $53,484.71 less than SOS collected from FIDCO. Upon iearning
of this discrepency, FIDCO requested a partial refund from SOS. SOS indicated
that some arrangement could be made if FIDCO would permit SOS to share in the
profit FIDCO made from the sale of the pipe. No agreement was reached and
FIDCO subsequently sought relief from the Commission.

DiscussioN AND CONCLUSIONS

The complaint alleges that the charges paid by FIDCO were assessed under
rates which were (1) unfiled; (2) unduly or unreasonably prejudicial and disad-
vantageous; and (3) unreasonable, in violation of section 14 Fourth, 16, 17, and
18 of the Act.

The Presiding Officer dismissed the proceeding for lack of jurisdiction on the
ground that FIDCO had failed to prove that SOS is a common carrier by water
subject to the Act. In the Presiding Officer’s opinion SOS did not satisfy the
“ho]dmg out’’ test for common carriage, because it provided a transportation
service on a single occasion.

Consequently, the preliminary issue to be determined in this proceeding is
whether SOS in arranging for the shipment of FIDCO’s cargo from Houston to
Benghazi was engaged as a ‘‘common carrier by water’’ within the meaning of
section 1 of the Act.®

In the absence of an express definition of the term *‘common carrier’” in the

Act, the Commission has long held that the carrier to be regulated is the commeon
carrier at common law, that is, a carrier ‘‘who by a course of business holds
himself out to accept goods from whomever offered to the extent of his ability to
carry.”’ Transportation by Southeasiern Terminals & §.5. Co., 2U.S.M.C. 795,
797 (1946). In Tariff Filing Practices, Etc. of Comainerships, Inc., 9 F.M.C.
56, 65 (1965), the Commission set forth the criteria to be applied to a determina-
tion of a carrier’s status:
the variety and type of cargo carried, the number of shippers, type of solicitation utilized, reguniarity
of service and port coverage, responsibility of the carrier towards the cargo, issuance of bills of lading
or other standardized contracts of carriage, and method of establishing and charging rates.
The Commission, however, pointed out that the determination of a carrier’s
status cannot be made with reference to any particular aspect of the carriage.
Likewise, ‘‘The absence of one or more of these factors does not render the
carrier noncommon.’’ Tariff Filing Practices, Etc. of Containerships, Inc.,
supra, at 65,

The Commission has also determined that ownership or control of the means of

* Section 1 defines a common carrier by water in foreign commerce to mean:

.+ . common carvies, except ferry-boats running on regular routes, engaged in the iransportation by water of passengers or propeny
‘etween the United States or any of its Districts, Temitories, or possessions, and a foreign country, whether in the import or export
7ade: Provided, That a cargo boat commonly called an ocean tramp shall not be deermed such **common carrier by water in foreign
zommerce.” 46 U.S.C. 801.
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transportation is not essential to common carrier status.” In this regard the
Commission has recognized the non-vessel operating common carrier by water
(NVOCC), which has been defined as:

- - a person who holds himself out by the establishment and maintenance of tariffs, by advertise-
ment and solicitation, and otherwise, to provide transportation for hire by water in interstate or
foreign commerce as defined in the Shipping Act, 1916; assumes responsibility or has liability
imposed by law for the safe water transportation of the shipments and arranges in his own name with
underlying water carriers for the performance of such transportation.*

SOS denies that it acted as a common carrier by water subject to regulation
under the Shipping Act. SOS contends that: (1} it does not advertise its services or
hold itself out in any manner to provide transportation for the general public; (2)
the carriage on the “‘Annlee U’ was an extension of the contract on the
““Northcliff Hall,”” which was a “‘private’” or *‘contract’’ carriage and, there-
fore, a so-called *‘tramp’’ operation; and (3} it agreed to arrange transportation,
not for FIDCO, but for Gulf.? SOS admits, however, that: (1) since 1970 it has
been paying Charles Ragan for **steering business”” to it;'® and (2) it shipped the
pipe inits own name and assumed responsibility for the water movement and safe
delivery of the cargo to its destination. SOS concedes that it has no tariff on file
with the Commission.

A carrier may ‘*hold itself out’” to the general public by indirect solicitation."
Notwithstanding SOS’s insistence that it never advertised or held itself out in any
manner, we find that the “‘steering’’ of business to SOS for which Ragan
received payments over the years constitutes such *‘holding out’’ to the general
public.'*

Nor is there any validity to SOS’s contention that the transaction involved a
‘*private’’ or *‘contract’’ carriage, i.e., a *‘tramp’’ operation. SOS’s argument
implies that a nonvessel operating carrier cannot be held to be acommon carrier if
it moves cargo on so-called *‘tramp’’ vessels.'? The status of an NVOCC is not
determined by the type of the underlying carrier’s operations.

The Act does not recognize “‘contract’ carriage as such. Tariff Filing Prac-
tices, Etc. of Containerships, Inc., supra, at 64-65. Nor can a carrier avoid
common carrier status by insisting on a transportation agreement with each
shipper. Investigation of Tariff Filing Practices, 7F.M.C. 305, 321 (1962). SOS

T Agreement 6270, 2 US.M.C. 166 (193%).

% Pacific Coast Eurapean Conference v. Southern Pacific Marine Transport, inc., 16 5.R.R, 863 {1.D.. 1976). Se¢ also Possible
Violations of Section 18{a) of the Shipping Act. 1916, 16 5.R.R. 423 (1.D., 1975y, Dererminarion of Common Carrier Status. 6 F. M.B.
245 (1961); Puges Sound Tug & Barge v. Foss Lounch & Tug Co., 7 F.M.C. 43 (1962); Bernard Ullman Co., Inc. v. Puerto Rican
Express Co., 3 F.M.B. TT1 (1952).

* SOS"s argument that it agreed o deal with Gulf but not with FIDOO is not persuasive.$OS knew that Gulf had sold tue pipe FOB
Houston and that FIDCO was the shipper.
™ Ragan received an wndetermined amount of money in 1975, In 1977, he was paid $15,000.00 for past services and in
1 of furure busi he would bring 1o SOS.

 Pyget Sound Tug and Barge Co. v. Foss Launch & Tug Co., supra, note B, & 48, Transpartation —U).5. Pacific Coart and
Hawaii, 3 U.S.M.C. 190, 196 (1950).

" Priot to the shipment of $41 tors of pipa, FIDCO was unknown to SOS and was, with respect to 3OS, a member of the s;tufil
public. SOSs contention that the service 1o FIDCO was performed on a single occasion and was & “single shot™' is irmlevmt._ \ﬂnle the
subject of this proceeding is indeed the transaction berween FIDCO and SOS, and nat & general investigation of SO5's activities, the
record does indicate it 505 is in the shipping business and admittedly handles shipmenhs for various customers. This implies that
SOS direcily or indirecity holds itself out to offer transpartation services for the shipping public in gencral,

“ The argument, if valid, would in this instance be self-defeating as SOS would be idered & camier b of the
common curtier sistus of the underlying vessel operaling carrier.

21 FM.C.
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stated that it initially acted as *‘broker’’,* but later, after the booking on the
“Drucilla U,”’ acted as a **principal’’ in arranging the charter of the ‘‘Northcliff
Hall.' ¥

The status of a carrier is determined not by its own declarations, or for that
matter by the status of the underlying water carrier whose services it utilizes, but
by the nature of operations. Bernard Ulmann & Co., Inc. v. Puerto Rican
Express Co., supra, at 775; Tariff Filing Practices Eic. of Containerships, Inc.,
supra, at 64; Possible Violation of Section 18 (a) of the Shipping Act, supra, at
434. The record shows: that SOS held itself out by indirect solicitation to perform
transportation services for the general public; that it shipped FIDCQ’s cargo inits
own name; and, that it assumed responsibility for the safe ocean transportation
and delivery of the shipment to its destination. In view of the foregoing, we
conclude that in arranging the transportation of the shipment of pipe from
Houston to Benghazi, SOS acted as a non-vessel operating common carrier by
water subject to the Shipping Act, 1916, and that SOS’s failure to file with the
Commission a tariff covering such transportation violated section 18(b)(1) of that
Act.

FIDCO has not pressed, and appears to have abandoned allegations of violat-
ions of section 14 Fourth, 16 and 17 of the Act and none is found on this record.

There remains the question of FIDCO’s request for reparation. Although
SOS's violation of section 18(b)(1) provides FIDCO a basis to seek reparation, '
we are unable on this record to reach a conclusion as to whether FIDCO has in
fact been injured by reason of the section 18(b)(1) violation and, if so injured, the
extent of such injury. The proceeding is therefore remanded to the Presiding
Officer for a determination of these matters and the amounts of reparation, if any
to be awarded FIDCO.

It is so ordered.

By the Commission.

(S) Francis C. HURNEY

Secretary
* Section 5t0.21{f) of the Commission's General Order 4 ins the following definti
The term *ocean freight broker'* means any person who is engaged by a carrier o sell or offer for sale transportation and who holds
himself out by solicitation or adverti as one who negoti b shipper and carrier for the purchase, sale, condition and

terms of transportation, 46 C.F.R. 510,21{f. (Emphasis added).

SOS, in this instance, was not engaged by a carrier but represented the shipper in quest for cargo space. The term *“broker’” therefore
does not aceurately reflect SOS's involvement in this matter.

1 As mentioned in Note 3, supra, in the liner booking note dated August 14, 1973, March appears as “Carrier*’ whereas SOS is
listed as “*Merchant.”’ SOS had no beneficial or other interest in the shipment.

& Section 22 of the Act providces that the Ci jssion**. . . may direct the payment . . . of full reparation to the complainant for
the injury caused by such violation.”* 46 U.S.C. 821.

~e T BRE M
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DockeT No. 73-80

Carco DiversioN AT U.S. GuULF PorTs BY COMMON CARRIERS BY WATER
WHICH ARE MEMBERS OF THE GULF-BURQOPEAN FREIGHT ASSOCIATION

ORDER DENYING RECONSIDERATION
March 23, 1979 '

The Commission now has before it in this proceeding a ‘Petition for Recon-
sideration’’ of the Ports of Baton Rouge, Beaumont, Lake Charles, and Port
Arthur (Petitioners); and separate replies in opposition filed by Sea-Land Ser-
vice, Inc.,-and the Commission’s Bureau of Hearing Counsel.

Petitioners request that the Commission vacate its January 2, 1979, Order
discontinuing without prejudice an investigation into alleged diversionary activ-
ities at certain United States Gulf Coast ports and that the proceeding be
reopened.* No new matters of fact or law were raised by Petitioners and the
Petition contained no information indicating that the discontinuance of Docket
No. 73-80 was an abuse of discretion or otherwise unlawful. Accordingly,
reconsideration shall be denied.

THEREFORE, IT IS ORDERED, That the *‘Petition for Reconsideration’’ of
the Ports of Baton Rouge, Beaumont, Lake Charles, and Port Arthur is denied.

By the Commission.

(8) Francis C. HURNEY
Secretary

*Petitioners would be satisfled to have the proceeding continue either as an adjudication or as a rufemaking.
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DocxeT No. 77-38

SEA-LAND SERVICE, INc.—RATES ON GOVERNMENT CARGO

Domestic offshore carrier's classification system for rating government cargo found to violate
Shipping Act section 18(a) and the purposes of P.L. 93-487 insofar as it permits government
shippers to choose between *““Government Cargo”” rates and indjvidual commrercial commodity
rates, and to employ shipping documents which do not reveal the contents of each shipment in
terms readily convertible to commercial cargo classifications.,

Gerald A. Malia for Sea-Land Service, Inc. ]

Dudley J. Clapp, Jr., Milton 1, Stickles, Jr. and E. Duncan Hamner, Jr., for Military Sealift

Command. .
John Robert Ewers, C. Douglass Miller and Charles C, Hunter for Bureaun of Hearing Counsel.

REPORT AND ORDER
March 26, 1979

BY THE COMMISSION: (Richard J. Daschbach, Chairman; Thomas
F. Moakley, Vice Chairman; Karl E.
Bakke, James V. Day and Leslie Kanuk,
Commissioners)

On November 20, 1978, Sea-Land Service, Inc. (Sea-Land), was ordered to
show cause why those portions of its tariffs FMC-F No. 34, FMC-F No. 36 and
FMC-F No. 37 providing for the carriage of government cargo from U.S.
Atlantic Coast ports to Puerto Rico do not violate section 18(a) of the Shipping
Act, 1916 (46 U.S.C. 817(a)) because of their failure to:

(1) forbid qualifying government shippers from employing any other simulta-
neously effective tariff classifications; and

(2) require the use of shipping documents which fully identify all items
tendered for transportation.

Sea-Land’s tariff classifications for ‘‘Government Cargo, N.0O.S.,”" **Gov-
emment Cargo, Refrigerated”” and ‘“Government Cargo, Vehicles,'’ are the
same as those published by Puerto Rico Maritime Shipping Authority (PRMSA)
which were found unreasonable in FMC Docket No. 75-20.1

The Military Sealift Command (MSC), which intervened as a respondent
herein, and Sea-Land both responded to the Commission’s order and argue that
Sea-Land’s tariffs do not violate section 18(a). The Commission’s Bureau of
Hearing Counsel (Hearing Counse!) replied in opposition to the memoranda and
affidavits submitted by Respondents. No party sought to establish facts in a

-

]

! Puerto Rico Maritime Skipping Authority —Rates on Government Curgo, 18 5.R.R. B30, 1 2638(1978). Hereufler referred 1o a3 the
*"PRMSA opinion.™
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further, evidentiary hearing.? Because this proceeding concerns material which
appeared in Sea-Land’s tariffs for the first time in June, 1977, the burden of proof
is on the publishing carrier to establish their reasonableness. See Commonwealth
of Puerto Ricov. Federal Maritime Commission, 468 F.2d 872(D.C. Cir. 1972).

DiscussioN

Sea-Land contends that its tariff already includes an adequate proscription
against alternating between “*Government Cargo’’ rates and commercial com-
modity rates, but immediately confesses that this proscription does not prevent
government shippers from using a Government Bill of Lading to obtain commer-
cial rates for items which would otherwise be rated as ‘‘Government Cargo.™?
This was precisely the practice rejected in the Commission’s PRMSA opinion. 18
S.R.R. at 837. Contrary to Sea-Land’s assertion, section 531.5(b)8)(x) of the
Commission’s tariff regulations does not allow carriers to apply different rates to
the same shipmenr. That section is exclusively concerned with rates which vary
with the quantity of goods shipped.

Differences in quantity have long been considered a legitimate basis for
assessing different rates; different quantities of the same commeodity may each
constitute a reasonable ‘‘commodity classification™ in a carrier’s tariff. Once the
quantity tendered for shipment is determined, there is only one rate which can be
applied. Similarly, a reasonable ‘‘Government Cargo®’ classification must,
among other things, require the shipper to use the **Government Cargo’’ classifi-
cation exclusively for all shipments of qualifying commodities.* “‘Project rate
cargo™’ is another class of cargo wherein all qualifying commodity items (items
used in a specific not-for-resale manufacturing, resource exploitation, public
utility or public service project) may be shipped only under the project rate.
Although each commedity included in a project rate shipment does not have to be
identified in the shipping documents. precautionary measures similar in purpose
and effect to those required for **Government Cargo'” shipments are imposed by
section 531.6(m) of the Commission’s Rules.

Sea-Land’s primary objection to the requirement that **Government Cargo™’
shipments be identified and justified in terms of comparable commercial com-
modities is that this practice will create burdensome paperwork for shippers and
carriers and the expense of performing this paperwork will have an inflationary
impact upon the national economy. Sea-Land faiis entirely to describe the nature

* Sea-Land did claim it had been depraved ot the npht %o be heard 1 somc general sense by the Commission's November 20, 1978
**Order Restructuring Proceeding.™” but tarled to move for un evidenuiary heuring in accordance with the November 20th Order The
only factual matter with which Sea-Land seemingly takes 1ssue 1s the assertton that it carmies cargo ender the government cargo
commodity classitications in question  Although the smount ol such camiage 1 relauvely small, the affidavits ot Raymond P Ebeling
and Dominick P Nizzare plainly establink that Sed-Land camed MSC cargo under the subject tariffs

Sea-Land has not beenamproperly preudiced by the PRMS 4 decision The PRISA opimion dad announce certann principles by which
2overnment cargo rates would be judged. but Sea-Land was not bound by thet decision, The reasenableness of Sed-Land s government
cargo turiits are the subject ot the present hearing  An administranive agency has diseretion 1o announce general standards 10 individual
adyudicatory proceedings rather than by notice snd comment rule making Securiries and Excharye Commesiony Chenery Corp | 332
LS 194 202-203 (1947)

' Sea-Land™ " Government Cargo ™ rates apply to ~hipments accompanied by o *“shippung order” rather than a bill of lading

* The Larit must ¢learly wentiry the shippers te ¢ MST) eligabie o use the  Goverament Cargd™” ¢laswficaion a1 any panticular
time A ~hipper ~o idenufisd may use no ather commodily <lassification n the carrier’™s tanidl unless the **Government Cargo™
clasuification iy tirst modified to delete that stipper Such tanft additions and deletions must be promptly made upon the request ot the

shipper—provided the shipper 15 otherwise eligible to use the ""Government Cargo™ classmification.

21 FM.C,
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and extent of this paperwork burden or to quantify the additional expenses
associated with it.

Customary shipping industry practices, the legislative history of P.L. 93-
-487,° and the affidavits submitted herein establish that Sea-Land and MSC
already maintain records of their shipments, costs and related matters, and
periodically evaluate these records for the purpose of making pricing or purchas-
ing decisions. It is presumed that compliance with the PRMSA requirements will
entail some paperwork relating to ‘‘Government Cargo’” which neither Sea-
Land nor MSC currently performs, but there is nothing to indicate that the burden
associated with this paperwork is substantially different from that required for
other commodity shipments. This is especially true for Sea-Land, which need
only: (1) inspect the shipping documents and apply one of two rates;® and (2)
retain these documents and review them periodically for the purpose of compar-
ing its ‘*‘Government Cargo”’ rates with the applicable commercial commodity
rates. The effort required to perform these tasks is proportional to the amount of
*‘Government Cargo”’ carried, and Sea-Land handles a relatively small number
of government shipments in the Puerto Rico trade. MSC may be initially
inconvenienced by the need to develop an efficient system for identifying its
shipments in commercial tariff terminology, but, as far as the record indicates, it
can accomplish this task without incurring expenses disproportionate to those
incurred by other large shippers of multiple commodities.

MSC contends that, as a practical matter, it is unnecessary for Sea-Land to
modify its tariff because PRMSA is the dominant government carrier in the trade
and other carriers cannot implement government cargo rates which are not
“‘competitive’’ with PRMSA’s.” The best that can be said of this *‘competitive
rates’” argument is that Sea-Land may have to increase its sailings if it is to carry
an appreciably greater share of MSC's cargo, something Sea-Land may do at any
time without authority from the Commission.

MSC also claims that in some instances it is unable to furnish a complete
description of the items it ships, and proposes that the Commission therefore not
require the contents of ‘‘Government Cargo’’ containers to be specifically
identified prior to shipment.® MSC would leave the collection of information
concerning the composition of government shipments to individual rate investi-
gation proceedings.

* 88 Stat. 1463 [1974). This statute repealed former section 6 and amended section 5 of the Intercoastal Shipping Act (46 U.S.C. B46
and 845b) which had exempted government and charitable shipments from section 18(a) and related Shipping Act considerations.

* Either the **Government Cargo™ rate or the appropriate commercial commodity rate (e.g.. **Cargo. N.O.5."") would be applied,
op! P!

depending on whether MSC properly identified |ls ip See PRMSA opinion, at 1268. MSC faults this approach for being
inconsistent with the ‘*no al ion of rates"” req Allowing a limited form of rate aiternation pursuant to the express terms of
the ““Government Cargo’ dity classifi may be dictory in theory, but is preferable to requiring the carrier to turn

away unidentified goverament shipments.

The legitimate **Government Cargo™* classification contemplated by the PRMSA apinion must provide that when a full description of
acontainer's contents does not appear on the shipping documents, the carrier shall, in its sole discretion, either inspect the container and
apply the correct commercial commodity rate or forego inspection and apply a commercial *'Cargo. N.O.S." rate.

! MSC nous that during 1977 PRMSA offered almost four times as many sailings as its closest competitor. From this fact. MSC
would apg ly have the C i lude that Sea-Land will be pelled by itive cir to match, rather than
undercut, PRMSA's '*Government Cargo™ rates—a proposition which is both illpgical ‘and unsubstantiated. The rates of Seatrain
Gitmo, Inc.. have recently been lower than PRMSA's in the subject trade. Moreover, the Commission stayed its Docket No. 75-20
Order in response to PRMSA's unchall d ion that the application of government cargo taniff requirements to PRMSA alone
would place PRMSA at a competitive duudvanmgr in atracting MSC cargo.

* Most MSC shipments in the Puerto Rican trade are containerized.

Ay T oaa o
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This proposal is rejected for the reasons stated in the Commission’s PRMSA
opinion, surpa. If, as MSC states, ocean carriers cannot be reasonably expected
to physically inspect the contents of every ‘‘Government Cargo’’ container
tendered for shipment, it is especially critical that government shippers routinely
furnish full commodity descriptions so that carriers can keep their ‘‘Government
Cargo’’ rates properly adjusted in relation to their commercial rates for similar
commodities. This obligation is no greater than that required of commercial
shippers who wish to avoid ‘‘Cargo, N.O.S."" rates, and the time contraints
recently placed upon domestic offshore commerce rate investigations by P.L.
95-475 make it all the more important that the contents of current MSC ship-
ments be readily available to carriers offering special ‘‘Government Cargo™
tariff classifications and to the Commission alike.®

Finally, MSC requests the-Commission to abandon the approach taken.in
Docket No. 75-20 for determining the reasonableness of ‘‘Government Cargo™’
rates. MSC believes.it unnecessary to compare ‘‘Government Cargo®’ rates with
the carrier’s commercial rates for the commodities which actually comprise
government shipments over a representative time span. Instead, MSC would
examine ‘‘Government Cargo’' rates in iselation and have the Commission
accept any rate which covers the carrier's *‘fully allocated costs plus an appropri-
ate share of a reasonable return’ —essentlally the basis upon which MSC
negotlated domestic offshore rates prior to the adoption of P.L, 93-487. Past
experience has proven this approach unacceptable.

The legislative history of P.L. 93-487 indicates that MSC has been able to
induce domestic offshore carriers to carry government shipments at rates signifi-
cantly-lower than those available to commercial shippers:of similar items.
Although these rates varied periodically and were not necessarily below- carrier
costs, they tended to-produce a-rate structure- wherein- commercial shippers
furnished a greater share of the carrier’s revenue needs than would- otherwise
have-been the case. It was this element of-unjustified ‘‘subsidization’' which
Congress intended to precluds. See Departmentof Defense v. Matson Navigation
Company, 17T S.R.R. 1, 56 (1977). -

Comparison-of commodity rates is a valid and accepted aproach to determining
the reasonableness of rates: Se¢ Youngstown Sheet and Tube Co. v. United
States, 295 U.8S. 476 (1935). All commodities would have equatrates were it not
for differing handling characteristics, carrier costs and other transportation
factors which warrant a price differential. ¢‘Government Ca.;go'r’ isa composite
of many individual commodities: which traditionally appear in carriers’ tariffs.
To assure that rates assessed-government shlppnrs are not improperly based
solely upon the identity of the shipper, a carrier pubhshmg’ **Government
Cargo'’ rates must demonstrate that any differenices in the antount of revenues
realized from carrying *‘Government Cargo'*-and the same quantity of cammer-
cially rated commodities are justified in terms of recognized transportation
factars. Government rates which cannat be so justified are unreasonable within
the meaning of Shipping Act section:18(a): Because the **Government Carga'’

* Beginning January 16, 1979, the C ion must complete rate i igations in 180 days. Section 4, P.L, 95-473, 92 Sun.
14958, o
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commodity classifications in Sea-Land’s Tariffs FMC No. F-34, 36 and 37 do
not contain the minimum provisions necessary to assure reasonable compar-
ability between ‘‘Government Cargo’” rates and the commodity rates which
would otherwise apply, their use is unlawful.

The type of *‘Government Cargo™* tariff classification which would satisfy
section 18(a) is further discussed in the PRMSA opinion, which is incorporated
herein by reference.

THEREFORE, IT IS ORDERED, That, pursuant to section 18(a) of the
Shipping Act, 1916, the pages of Sea-Land Service, Inc’s Tariffs FMC-F
No. 34, FMC-F No. 36 and FMC-F No. 37 listed in the attached Appendix, as
amended or revised through the date of this Order, are cancelled effective
May 1, 1979, and;

IT IS FURTHER ORDERED, That, effective May 1, 1979, Sea-Land Ser-
vice, Inc., cease and desist from publishing, filing, or operating under any taniff
in the Puerto Rican trade which includes government cargo commodity de-
scriptions which do not: (1) forbid qualifying government shipments from
employing other simultaneously effective rate items in the tariff; and (2) require
the use of shipping documents which fully identify the items tendered for
transportation in terms which would allow the items to be accurately classified
and rated under Sea-Land, Inc.’s commercial tariff provisions (i.e., at non
**Government Cargo’’ rates).

(S) Francis C, HURNEY
Secretary

~a B BRE S
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APPENDIX

SEA-LAND SERVICE, INC.

Tariff FMC-F No. 34

Original Page 97-A
Original Page 97-B
Original Page 97-C
Original Page 97-D
Original Page 97-E
Original Page 97-F

Original Page 97-G
Original Page 97-H
Original Page 289
Original Page 290
Original Page 292
Original Page 293

Tariff FMC-F No. 36

Original Page 92-A
Original Page 92-B
Original Page 92-C
Original Page 92-D
Original Page 92-E
Original Page 92-F

Original Page 92-G
Original Page 92-H
Original Page 253
Original Page 254
Original Page 255

Tariff FMC-F No. 37

Original Page 62-A
Original Page 62-B
Original Page 62-C
Original Page 62-D
Original Page 62-E

Original Page 62-F
Original Page 62-G
Original Page 62-H
Original Page 105
Original Page 106
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DockeT No, 77-4

AGREEMENT Nos. 9902-3, ET aL.
(MobpiFICATION OF EURO-PACIFIC JOINT SERVICE)

Cooperative working arrangement whereby established ocean carriers operate under a common trade
name, cross charter vessel space, pool operating costs and revenues, and agree on pricing
decisions is anticompetitive and will be disapproved unless adequately justified by its propo-
nents.

Joint service agreement to provide up to 7200 TEU’s of containership space per quarter in each
direction between U.S. Pacific Coast and Europe is approved upon the condition that one of
three parties be deleted and the remaining two parties maintain separate marketing ar-
rangements.

Joint service agreement which permits two carriers to operate an efficient, beneficial transportation
service, while committing less tonnage to the trade than if the parties independentiy operated
containerships, meets the standards for section 15 approval under the Commission’s Svenska
doctrine.

Interim amendment to joint service agreement which adds a third carrier to a two carrier service and
increases the container capacity of the service is disapproved because the third carrier’s
patticipation was not shown to be necessary to achieve the public benefits relied upon to justify
the agreement.

Edward Schmeltzer, Edward J. Sheppard and George Weiner for Hapag-Lloyd, A.G., Compagnie
Generale Maritime, and Intercontinental Transport (ICT), B.V.

Russell T. Weil, James P. Moore, Mary Lou Montgomery and Elizabeth Ritvo for United States
Lines, Inc.

Paul J. McElligont, Robert T. Devoy and John A. Douglas for Sea-Land Service, Inc.

John Robert Ewers, Paul J. Kaller and Alan J. Jacobson for the Bureau of Hearing Counsel.

REPORT AND ORDER
March 29, 1979

BY THE COMMISSION: (Richard J. Daschbach, Chairman; Thomas
F. Moakley, Vice-Chairman; Karl E.
Bakke, James V. Day, and Leslie L. Kanuk,
Commissioners)

The Commission has before it Agreement No. 9902-8 (Amendment No. 8)
and Agreement No. 9902-5 (Amendment No. 5), both of which relate to the
expansion, modernization and continuation of the Euro-Pacific Joint Service
(Joint Service) by common carriers serving the U.S. Pacific Coast/Continental
Europe, United Kingdom and Scandinavia trades.! The Proponents of these
agreements are Hapag-Lloyd, A.G. (Hapag-Lloyd); Compagnie Generale
Maritime (French Line); and Intercontinental Transport, B.V. (ICT). Protests

< 1 The Joint Service also calls at wayports in Mexico, Central America, the East Coast of South America and the West Indies,but
carties no United States cargo in these trades.
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objecting to the approval of each agreement were filed by United States Lines,
Inc. (USL), and Sea-Land Service, Inc. (Sea-Land).

BACKGROUND

On March 21, 1977, the Commission ordered an investigation into the ap-
provability of what was then designated Agreement No. 9902-6, under section
15 of the Shipping Act, 1916 (46 U.S.C. 814). This Agreement proposed that the
Joint Service continue until December 31, 1982. Proponents were to operate
eight new containerships with a ten-day frequency of service in the trade, cross
charter vessel space to each other, and pool revenues and costs {with the
exception of marketing expenses).? The average capacity of the eight container-
ships would have been 1,000 twenty-foot container equivalent units (TEU’s).?

Also on March 21, 1977, the Commission approved Agreement No. 9902-5
(Amendment No. 5), a temporary continuation of Agreement No. 9902-3
(Amendment No. 3), pending completion of the present investigation. Amend-
ment Nos. 3 and 5 together represented an interim measure whereby ICT was
permitted to join the Joint Service and alterations were made in the composition
of Euro-Pacific’s fleet. Six 650 TEU containerships operating on a ten-day
frequency of call were substituted for combination container/breakbulk vessels.
The Commission’s approval of this interim arrangement was appealed to the
United States Court of Appeals,® The Court remanded the matter and expressly
directed the Commission to consider the antitrust implications of ICT’s participa-
tion in the Joint Service. United States Lines, Inc. v. Federal Maritime Commis-
sion, 584 F.2d 519 (D.C. Cir. 1978).

The investigation into the: long-term-approvability of the expandod Joint
Service generated 80-exhibits, over-1 109pages of transcript, various motions to
compel discovery, and ancillary litigation in the United States District Court to
enforce Commission subpoerias.® The resilt of this ev1dentwy inquiry was-a
settlement between Proponents, the two protesting carriers (Protestints) and the
Commission’s Burean of Hearing Counsel (Hearing Counsel). On January 8,
1978, Amendment No. 6 was replaced by Amendment No. 8. This amendment
removed restrictions on the number and type of vessels operated by the Joint
Service in return for a limitation on the number of TEU's to be carried on each
voyage The pooling, cross charter, separate marketing, and términation provi-
sions remained the same.’

* Proponents would all use the Buro-Pacific trads name, but the-Joint Service would be separmtely marketed by agents of
Hapeg-| ond and joint-agents of ICT and French Line. Vessel spece would be allocated 50% to Hapag-Lloyd and 50% to French
Line/ICT.

2 One 'I'BU equels spproximataly 1,100 cuble feet,

‘PrhrmOﬂohrl! 1976, NIMﬂwﬂnmlludofonlyHlmdelndMUm Tbywmmmbinldon
breakbulk/vogtiiner vessels with an average capacity of 310-TEU'r and 430,000 cuble fest of bregkbulk cargo space. Container
opetations wire expanded and ICT wax inclusled ss a participating umﬂmupmut.'mduhnls'mbwn 1977, order
conditionally spproving Agresment No, 9902-3. As lmllylppmnd Amendment No. 3 was klentioal to Amendment No. 5-and
covered the period of October 15, 1974, to March 31, 1977,

* Amandment Nos. de!ommmmmtqlnﬂmoﬂmdmm hndlhmlmmnlofAMnt
No. 5 on March 21, 1977, opersted to consalidate the relevant issuss within tie context of Amundment No

* United Stases Lines, inc. v. Bayce Luckair, Casa No. C=T1-150TWHO (N.D. Culif.), w«tmmmw
27, 1971,

" Revesusi and nom-marketing sxpentes ard to be divided 30% to Hapag-Lioyd, 30% to French Line sad 20% to ICT . For merksting
purposes, vessel space is equally divided betwesn Hapag-Lioyd on the one hand and Prench-Line/ACT o the-ofher. Should one of the
two marketing entities require maore than the 50% allceated (o it, that eatty may charter additional space from the other.
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Fifty *‘stipulated’” findings of fact were presented to Administrative Law
Judge William Beasley Harris by the Proponents.® On October 24, 1978, an
Initial Decision was issued conditionally approving Amendment No. 8.° No
exceptions were taken from the Initial Decision, but on November 27, 1978, the
Commission undertook 1o review the decision on its own motion. The Commis-
sion’s Office of Environmental Analysis served a Final Energy and Environmen-
tal Impact Statement {FEIS) on December 5, 1978.

Under Amendment No. 8, the Joint Service would carry up to 800 TEU's
every ten days in each direction (averaged quarterly). The 800 TEU limitation
includes all loaded containers handled at a given port, including transshipment
cargo. Assuming nine voyages per quarter, the Joint Service would carry no more
than 7,200 TEU’s in each direction per quarter. Proponents currently propose to
operate six 1,500 TEU containerships in the trade. The FEIS concluded that
approval of Amendment No. 8 would result in less fuel consumption per TEU
carried than either the continued operation of the Joint Service’s six 650 TEU
containerships, or the separate operation of a 1,500 TEU containership service by
more than one of the Proponents.!® Because of its potential for fuel conservation,
approval of Amendment No. 8 was found to be the environmentally preferable
course of action.

Discussion

A. Applicable Standards

The parties’ concurrence concerning the approvability of Amendment No. 8
does not relieve the Commission from the responsibility of independently
evaluating the matter under section 15 standards—particularly with regard to the
antitrust implications of approval. United States Lines, Inc. v. Federal Maritime
Commission, supra. This evaluation may begin with the consideration of Propo-
nents’ proposed findings of fact, all but one of which are supported by the record
and are adopted, with minor modifications, as findings of the Comission. ! These
findings, as complemented by the further findings and conclusions contained in
the following discussion, support the conclusion that the purposes of the Ship-
ping Act would be served by continuing the Joint Service as a larger, fully
containerized operation limited to 7,200 TEU’s per quarter. The Proponents have
not, however, demonstrated the necessity for ICT’s participation in the Joint

* Only 42 of these proposed findings were actually agreed upon by the parties. USL objected to the relevancy of Finding No. 13 and
Finding Nos. 15 through 20. Hearing Counsel disagreed with Finding No. 44, The Initial Decision did not specifically discuss most o1
the proposed findings, but did sustain USL's relevancy objection.

* On November 16, 1979, Proponents submitted a ‘*Second Revised"' version of Amendment No.8 which complied with the
Administrative Law Judge’s conditions of approval. This version of Amendment No.8 is attached as Appendix “B"* hereto.

i* Qver a five year period almost 2,000,000 barrels of Bunker C fuel (or its equivalent) could be conserved. The use of larger vessels
would also increase the air pollutants emitted in United States ports by a total of 94 tons annually. but the additional amounts emitted in
each port of call would have only a minimal effect on local air quality.

* The exception is Flndmg 49—wh|ch concludes that a four and one-half year term is necessary for the expanded Joint Service. The
record discl no b the capital in equired to furnish the proposed 7.200 TEU's per quarter
semcemdl.hefengﬂmﬂheﬁ The. ing findings of fact, as adopted by the Cq ission. are hed as Appendix A"
hereto. USL's objection to the relevancy of Finding 13 and Findings 15-20 is denied. These six findings concern economic benetits
resuiting from the operation of larger containerships in an all-water Euro- Pacific service. Agreement No.8 does not commit Proponents
0 a particular rype of conumer fleer, bnl does allow them the ﬂemmhly to operate whatever vessels they find to be economicaily

efficient. The d dings are ) to Prop * agsertions that the modified Joint Service will provide a reliable,
usefut all-water service to the shipping public.
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Service. Agreement No. 9909-8 shall therefore be disapproved unless modified
to delete ICT as a party.

The arrangement proposed by Amendment No. 8 plainly lessens competition
within the criteria suggested in the Supreme Court’s Penn-Olin decision.'? The
Proponents are engaged in identical lines of commerce, presently compete in
other United States trades, have historically competed in the Pacific Coast/
Europe trade, will operate their own vessels under the Agreement, and are
individually capable of providing viable containership service between the
Pacific Coast and Europe. Under these circumstances, Proponents’ decision to
limit their participation in the market, pool revenues and expenses and concer-
tedly establish rates and practices, is better viewed—for Shipping Act
purposes—as a violation of section 1 of the Sherman Act (15U.S.C. 1) than as a
legitimate adjunct of a joint venture. Regardless of whether Agreement No. 8
would be found a restraint of trade by a court of law, it is sufficiently anticompeti-
tive to fall within the Commission's Svenska doctrine.!* Proponents must there-
fore produce evidence demonstrating the Agreement’s practical effects upon
competition and that these effects are necessary to meet a serious transportation
need, secure an important public benefit or achieve a valid regulatory purpose.

B. Effects of Agreement No. 9902-8

Euro-Pacific will compete in the Pacific Coast/Europe market for con-
tainerized liner cargo (the market).'* Current, comprehensive statistics concern-
ing that market’s composition are not part of the record, but reasonable estimates
and projections can be made from the information the parties did provide.

The market consists of three segments: (1) the direct all-water services offered
by Johnson Scanstar (11,400 TEU’s per quarter), Euro-Pacific (5,850 TEU's per
quarter) and Hoegh Line (1,760 TEU’s per quarter);'® (2) the indirect all-water
service of USL (14,400 TEU’s per quarter);'¢ and (3) the minilandbridge services
of USL, Sea-Land, Seatrain International, American Export Line, Lykes Bros.
Steamship Co., Inc., Balt-Atlantic Line, and Balt-Gulf Line (60,000 plus TEU’s
per quarter).'” Other things being equal, approval of Amendment No. 8 would
leave Euro-Pacific with 35% of the trade’s potential direct service capacity, 21%
of its potential all-water capacity and 8% of its potential total capacity.

The minibridge segment of the market has experienced much faster growth
than the other two segments, but all-water service still carries the most cargo and
is likely to continue to do so. When large specialized vessels such as cellular
containerships are employed, all-water service is fully competitive with mini-

" United Stutes v. Penn-Olin Chemical Co., 378 U.S. 138 (1964),

' Federal Muaritime Commission v. Svenska Amerika Linien, 390 U.S. 238 (1968). See also United Stutes Lines, Inc. v. Federal
Maritime Commission, supra, st 529,

'* Rapid containerization of the trade during the 1970"s resulted in the withdrawal of a number of liner services and a trebling of the
total cargo share carried by non-liner vessels. The present demand for finer service is almost enlirely limited to container cargo.

" Capacity flgures rep P ial capacity only. Both Joh Scanstar and Euro-Pacific carry Canadian end certain other
cargoes on their vessels so that less than maximum capacity is actually available to-the instant trade.
1* USL's practical ity is iderably less than its potential capacity because its ships call at Pacific Coast ports loaded with as

much Far East trade clu'u'o 85 they can obtain and *'top off"* with Europeen trade eargo which has been or will be ransshipped to or from
other USL vessels at Atlantic Coast ports,

'" The practical capacity of the minibridge carriess is idorably less than their potential capacity because they primarily operate in
Atlantic and Gulf/Europe trades and **top off"' with minibridge cargo (oaded at Atlantic or Gulf Coast ports.
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bridge service' and there are cargoes such as refrigerated and heavy lift items
which are not susceptible to minibridge carriage. If Amendment No. 8 were
approved, tonnage devoted to all-water direct service would increase by 13%.
The Joint Service would have the annual capacity to carry 249,216 long tons to
Johnson Scanstar's 370,975 and Hoegh Line’s 67,114.

Based upon actual 1976 eastbound carryings, about 75% of the trade’s liner
tonnage moved on direct all-water vessels, 22% by minibridge and 3% by
all-water transshipment service. Even the most conservative projections for 1979
and 1980 indicate that the expanded Joint Service would obtain 25% or more of
the market’s total tonnage.

An arrangement which provides for the concerted acquisition of such a
substantial market share may be approved only if it is necessary to achieve
substantial Shipping Act objectives. In this instance, there are legitimate Ship-
ping Act objectives which justify the Agreement’s anticompetitive effects.

Direct all-water service is important to the ocean borne commerce of the
United States. The Euro-Pacific service in particular is strongly supported by
shippers and Pacific Coast ports. It has achieved high container space utilization
during the eight years it has been in operation. Despite its popularity, changing
economic conditions have rendered even Euro-Pacific’s present 650 TEU service
unprofitable. Larger, more specialized vessels are critical to the Joint Service’s
continuation. Larger vessels would meet an expressed transportation need for
additional heavy lift and refrigerated cargo space and would conserve fuel by
virtue of their greater operating efficiency.

These benefits could be achieved to some degree if only one of the three
Proponents were to furnish a fully competitive container service.'® Yet, contain-
ership operation is a capital intensive business. Vessels of appropriate size cost
$20,000,000 or more and a fleet of at least six such vessels is necessary to offer
ten day service on the 21,000 mile trade route in question. No single carrier
presently offers frequent containership service between the Pacific Coast and
Europe.®°

Protestants alleged that a frequent 1,500 TEU service by Proponents would
seriously overtonnage the trade and Hearing Exhibit No. 74 supports this conten-
tion. When overtonnaging exists, malpractices naturally follow as carriers are
pressured to lower prices and then to rebate or otherwise discriminate between
shippers in order to attract sufficient cargo to recover at least some of their fixed
costs. This type of competition creates an unstable environment which is detri-
mental to commerce and economically wasteful. Excess capacity generally
forces one or more competitors out of the trade after experiencing substantial
losses. The Commission cannot compel a single carrier to limit its container

1 Speed is the usual advantage of minibridge service. but for some routings, all-water direct service is faster than minibridge.

A “fully competitive'’ container service is one featuring modern. 1,000 TEU or larger vessels onaseventoten day frequency. See
Finding Nos. 13-20. It is possible Hapag-Lloyd wouldinstitute s 1.500 TEU service if the Buro-Pacific arangement terminated. French
Line and ICT would probably not independently enter the market with a fully competitive container service and would cenainly not
compete head-on with both Johnson Scanstar and Hapag-Lloyd. Even if one accepts Proponents' predictions that there will be modest
market growth and that the all-water carriers will succeed in recapluring some minibridge and transshipment cargo. it is plain that
insufficient container cargo would be available to accommadate three fully competitive services at necessary utilization levels. If
French Line and FCT did not withdraw from the trade, they would operate a minibridge service, an infrequent all-water service or both.

# Johnson Scanstar is & joint venture of three carriers with nine vessels averaging 930 TEU's. Hoegh Line offers only a 21 day
service with 440 TEU vessels.
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capacity, and competitive pressures make it difficult, if not impossible, for a
capacity limitation to be voluntarily imposed.

The pooling of resources and spreading of risks are necessary to create a stable,
reliable, and efficient all-water containership service in the Pacific Coast/Europe
trade. A rationalized service of the type proposed by Amendment No. 8§ best
serves the overall needs of the shipping public by reasonably limiting the
competitive disruptions associated with the introduction of improved container-
ship technology. Although the market may be unable to absorb an increase in
Euro-Pacific’s capacity from 650 to 1,500 TEU's, the 800 TEU limitation
imposed by the instant Agreement should prevent the Joint Service from causing
overtonnaging (Hearing Exhibit No. 74). Amendment No. 8, therefore, will not
only provide an effective competitor for Johnson Scanstar, but will also avoid
detrimental commercial effects which would occur if even one of the Proponents
offered a fully competitive containership service on its own.

C. Conditions of Approval

Proponents have not proven that the rationalized container service they pro-
posed cannot be provided without ICT's participation. The Joint Service was
begun by Hapag-Lloyd and French Line. It operated throughout 1974, 1975, and
most of 1976 with only these two members. The fact that ICT's corporate
predecessors maintained a regular national flag line presence in the trade only
emphasizes the absence of evidence establishing why ICT must now belong to
the Joint Service. ICT is a subsidiary of Brostroem Shipping Company, A.B., a
large and respected owner/operator of ocean carriers, inélud'mg containerships.
Even if ICT were temporanly to cease all-water service in the trade, it would
remain a potential competitor of considerable stature.

It is not enough.that ICT would economlcally benefit from membership in a
fully competitive containership joint service; participation must be necessary to
achieve public interest objectives as well. As far as the present record shows,
Amendment No. 8 will achieve its legitimate transportation objectives with only
Hapag-Lloyd and French Line as members. [CT’s participation is not necessary
to secure these objectives and the omission.of this third party should not cause
disruptive overtonnaging or cause ICT to disappear as a competitive force in the
trade.

For this reason, and hecause Proponents also- failed to justify the further
reduction in competiiion represented by the Agreement’s proposed Jmnt market-
ing arrangement between ICT and French Line, Amendment No. 8 is unapprova-
ble unless modified to delete ICT from membershlp in the Joint Service.®"

A final matter requms attention. Amendment No, 9902-8 has already been
twice revised by the parties and will not be approved unless further modifications
are made. As a further condition of approval, Proponents shall be required to
present a clarified version of the modified joint service arrangement designated
"*FMC Agreement No: 9902-9"* which more elosely conforms to Proponents’
representations in the present proceeding, provides more frequent and detailed
reporting requirements and plainly indicates that the Joint Service is not exempt
from the Commission’s tariff regulations pertaining to bills of lading.

! This action is without pujudicc to Proponents later submitlinl a properly justified amendment adding ICT to the Joint Service.

m e P A am
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Commission oversight of the Joint Service’s activities will be more effective if
these activities are reported quarterly rather than semi-annually and if per voyage
carryings as well as total carryings are reported. Section 536.5(d) (8) of the
Commission’s regulations requires prior filing of any bill of lading used by an
ocean carrier. Proponents have shown no basis for waiving this requirement in
the case of the Joint Service.

The proposed separate marketing arrangement between Hapag-Lloyd and
French Line is an important public interest factor weighing in favor of Agreement
No. 9902-8’s approval. Even with this pro-competitive feature, however, the
Joint Service does not perform as a true rate making body on those occasions
when it publishes its own (i_e., non-conference) tariff, and the limited self-
policing arrangement proposed by Agreement No. 9902-8 does not, under these
particular circumstances, constitute a valid regulatory purpose under the Com-
mission’s Svenska test. Accordingly, Article 11 of Amendment No. 8 may be
deleted if the parties so desire.*?

D. Agreement No. 9902-5

Practically speaking, the Commission’s disposition of Agreement No. 9502-8
eliminates the need to analyze separately Euro-Pacific's present 650 TEU opera-
tion under Agreement No. 9902-5. Although the smaller vessels command a
smaller market share and therefore have a lesser competitive impact, Proponents’
failure to present evidence justifying ICT’s participation in the Joint Service is as
fatal to the unconditional approval of Agreement No. 9902-5 as it is to Agree-
ment No. 9902-8. Any further pendente lite extension of the 650 TEU service
would also be conditioned upon the deletion of ICT.

The parties will be allowed sixty days as a reasonable winding down period.

THEREFORE, IT IS ORDERED, That, pursuant to the mandate of the United
States Court of Appeals in United States Lines v. Federal Maritime Commission,
584 F.2d 519 (D.C. Cir. 197B), the Commission’s March 21, 1977, Order
approving Agreement No. 9902-5 shall be vacated effective May 31, 1979; and

IT IS FURTHER ORDERED, That A greement No. 9902-5 shall be dismissed
on May 31, 1979; and

IT 1S FURTHER ORDERED, That Agreement No. 9902-8 is disapproved
pursuant to section 15 of the Shipping Act, 1916, effective May 31, 1979, unless
the Proponents actually deliver to the Commission’s offices in Washington,
D.C., on or before May 30, 1979, a modified version of that agreement desig-
nated ‘“FMC Agreement No. 9902-9"", signed by both parties thereto, which
contains the following provisions:

This Agreement was first entered into by and between Hapag-Lloyd Aktiengesellschaft and
Compagnie Generale Maritime (hereinafter referred to as the parties) on September 1, 1970 and has
been amended from time to time. This amendment (No. 9) supersedes and cancels all previous
amendments to Agreement No, 9902,

The parties, both of which are common carriers by water in the foreign commerce of the United
States, agree that, in the trade between ports on the Pacific Coast of the United States and ports in the
United Kingdom, Scandinavia and Continental Europe, including wayports in Mexico, Central
America, the East Coast of South America and the West Indies, they will jointly establish and

* Two-party rate making bodies are exempt from neutral body self-policing requircments under Part 528 of the Commission’s
Rules. 45 C.F.R. 510.6.

S, e T om E e
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maintain a direct all-water containership cargo service, with limited passenger accommodations, to
be known as the **Euro-Pacific Joint Service,”” subject to the following terms and conditions:

1. The parties may each maintain membership in any freight conference or rate agreement already
established and approved or that may be established and approved under the Shipping Act, 1916, in
the trade covered hereby; provided, however, that in any such conference or rate agreement in which
the parties individually or as a joint service are members, the votes of the parties or joint service shall
not exceed, and the parties or service shall not exercise in total, a greater number of votes than that
which may be accorded a single member of such conference or rate agreement. The parties may
develop joint positions regarding votes and memberships in such bodies.

2. In any trades or traffic within the scope of this Agreement where rates, charges and practices
are not prescribed by any conference of which both parties are members, the Joint Service shall
establish and maintain its own rates, charges and practices covering such trades or traffic. The Joint
Service shall file a tariff containing such rates, rules and regulations with the Federal Maritime
Commission in accordance with section 18(b) of the Shipping Act, 1916.

3. The parties shall cooperate to supply tonnage for the Joint Service as their owned or chartered
vessels are available. There shall be no automatic interchange of empty cargo containers and/or
related equipment among the parties; provided, however, that the parties may interchange such empty
containers and/or equipment between themselves as circumstances and conditions may require and
permit, said interchange to be subject to mutually acceptable terms and conditions.

4. The parties shall contribute to and share in any and all deposits, costs, expenses, profits, and
losses incurred by and derived from the Joint Service in the following proportions: Hapag-Lloyd
Aktiengesellschaft percent; Compagnie Generale Maritime, percent.

5. Whether operating under a conference tariff or under their own tariff, the parties shall not
employ any bill of lading not previously filed with the Federal Maritime Commission Pursuant to 46
C.F.R. 536 (5) (d) (8) or otherwise inconsistent with the Commission's tariff filing regulations.

6. Compagnie Generale Maritime and Hapag-Lloyd shall apppoint separate agents to represent
their marketing interests, with the agents of each to be allocated percent and percent,
respectively, of the space available on each sailing; provided, however, that on any such sailings the
parties may charter from each other space in addition to that allocated to the respective agents. The
parties may employ other agents on terms to be discussed among them.

7. The parties will jointly study the effect of structural changes in shipping services with respect
to this specific trade and the possibilities of developing new or rebuilt types of vessels for use by the
Joint Service.

8. The parties will rationalize the operation of the Joint Service with a view to promoting and
developing the trade covered by this Agreement. In so doing, the parties may operate such container-
ships (or other substitute vessels on an emergency basis) as may be necessary; provided, however,
that such ships will operate on approximately a ten-day frequency and will not carry cargo in
containers in excess of 800 twenty-foot container equivalent units (TEU’s) (averaged quarterly) every
ten days in each direction between ports on the Pacific Coast of the United States and ports in the
United Kingdom, Scandinavia and Continental Burope. This limitaticn shall apply to any such
containers both loaded and discharged at the ports described in this Article, regardless of the ultimate
destination or origin of such containers. The limitations expressed in this Article 8 shall remain in
effect for the term of this Agreement, as set forth in Article hereof.

9. The parties will submit quarterly Euro-Pacific operating reports to the Federal Maritime
Commission concerning the Joint Service's activities in United States trades only which include: the
dates, potts of call, and vessel employed for each Buro-Pacific voyage undertaken in each direction,
the total number of loaded containers (expressed in TEU's) carried on each such voyage, and the
average number of TEU's per sailing carried quarterly in each direction.

10. The parties may discuss and preliminarily agree upon arrangements for enlarging the scope
and/or the membership of this Agreement. No such change shall become effective until it is approved
by the Federal Maritime Commission.

{Final Article.] This Agreement shall become effective on the date following approval by the Federal
Maritime Commission, and shall remain effective until December 31, 1982, This Agreement may,
however, be terminated by mutual agreement of the parties at any time, or, as to any one participant,
upon two years' advance notice to the remaining party. Copies of any such notice or mutual
agreement to terminate this Agreement shall be promptly furnished to the Federal Maritime Commis-
sion.
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Proponents shall determine the shares specified in Articles 4 and 6 of the
Agreement and insert the correct figures in the blanks provided, may include
such articles numbered 11, 12, or 13 as are consistent with Amendment No. 8
(second revised) and this Report, and shall insert the appropriate article number
in the last sentence of Article 8; and

IT IS FURTHER ORDERED, That upon full and timely compliance with the
conditions set forth in the above ordering clause, Agreement No. 9902-9 shall be

approved.

(S) FraNcis C. HURNEY
Secretary
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APPENDIX f‘A"
FINDINGS OF FACT

1. Proponents (or their predecessor companies) have a long history of service
in the liner trade between the U.S. Pacific Coast and Europe. Hapag-Lloyd has
served that trade since 1899, CGM since 1921 and ICT since 1920.

2. In January of 1971, Hapag-Lloyd and CGM submitied for FMC approval
Agreement No. 9902, authorizing those parties to establish a joint cargo service
between Pacific Coast ports and ports in Europe. Agreement No. 9902 was
approved by the Commission on March 16, 1971.

3. On March 17, 1971, Hapag-Lloyd, CGM and Holland-America Line
submitted for FMC approval Amendment 1 to Agreement No. 9902, authorizing
participation by Holland-America Line in the Euro-Pacific service, pursuant to
the terms of Amendment 1. Agreement No. 9902-1 was approved by the
Commission for a three year period on June 17, 1971.

4. Amendment 2 to Agreement No. 9902, which was approved by the Com-
mission on March 21, 1974, extended approval of the Agreement for an addi-
tional three-year period, to March 21, 1977.

5. Pursuant to Article 8 of Agreement No. 9902 (as amended through
Amendment 2), Euro-Pacific operated a fleet of conventional vessels in its
service. The number and capacity of these vessels varied, but as of the beginning
of 1976, Euro-Pacific was operating a fleet of ten conventional vessels, on a
weekly frequency, with average container capacity of about 310 TEU’s and
average additional breakbulk capacity of approximately 450,000 cubic feet.

6. From the beginning of 1976 to the present, only Euro-Pacific and Johnson
Scanstar (JSS) were offering a frequent (ten-day or less frequency), direct
all-water liner service in this trade. JSS utilizes nine cellularized container
vessels, ranging in size from 800 to 1,200 TEU’s, to offer a weekly frequency of
service, USL offers an indirect all-water service in the trade, utilizing vessels in
its Far East service to move shipments between the Pacific and Atlantic Coasts,
and vessels in its trans-Atlantic service to move the same shipments between the
U.S. Atlantic Coast and Europe. Sea-Land also offered a weekly indirect all-
water service, using veasels (with an average capacity of 543 35-foot containers,
or 950 TEU’s) in its *“intercoastal service’’ to move shipments between Pacific
and Atlantic ports, and its trans-Atlantic vessels to move the same shipments
between the U.S. Atlantic Coast and Burope. The Sea-Land service was discon-
tinued early in 1978. In October of 1977, Hoegh Lines instituted a direct
all-water service, on approximately a three-week frequency, utilizing vessels
having a container capacity of approximately 440 TEU’s. In June of 1978, Vaasa
Line, which had been operating a conventional vessel direct service on a monthly
frequency, ceased operations.

7. In 1976, eight carriers were offering minilandbridge service in the Pacific
Coast/European trade. These were American Export Lines, Seatrain, Sea-Land,
USL, Lykes, Balt-Atlantic, Great Lakes and European Lines, and Balt-Gulf.
With the exception of the last-named, all of these minibridge carriers offered
weekly service. Apart from Great Lakes and Buropean Lines, all of these
minibridge operators continue to offer service at the same frequency.
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8. Non-liner operators have made increasingly greater inroads into the Trade
Route 26 market. In the period from 1970 to 1977, the non-liner share of total
traffic via direct all-water movements has increased from 35.07 percent of the
(otal to 52.35 percent.

9. Pacific Coast/European liner trade has become increasingly con-
tainerized; the annual rate of increase in containerized cargo movements during
the years 1970 through 1974 averaged 23.69 percent, with yearly growth taper-
ing off. By 1974, almost 60 percent of the commercial liner cargo in that trade
was carried in containers, and the trend toward a high degree of containerization
in this trade has continued.

10. Due to developments in the trade, including the length of this trade route
{21,000 nautical miles roundtrip) increasing containerization of liner service and
inroads made by non-liner operators into the Trade Route 26 market, at least 15
liner carriers have withdrawn from the Pacific Coast/European trade since the
mid-1960’s.

11. The conventional vessels operated by Euro-Pacific were not suitable to
meet the needs of the trade because shippers prefer container service for their
general liner cargoes. These hybrid vessels, designed as breakbulk ships and later
modified to accommodate a limited number of containers, were inherently
inefficient for use in this trade. That is, to carry a large number of containers,
certain amounts of breakbulk cargo had to be carried in the holds for stability
purposes. However, the loading of breakbulk cargo slowed the process of
loading containers, and, therefore, it was more costly to load containers on the
Euro-Pacific combination ships than to load containers on cellularized ships.
Thus, despite adequate utilization, these ships could not be employed in a viable
container operation in a trade that had become highly containerized.

12. Pursuant to FMC approval, pendente lite, of Amendment 3 to Agreement
No. 9902, Euro-Pacific was authorized to operate a fleet of six, 650-TEU
average capacity containerships, on a ten-day frequency, covering the following
itinerary: Long Beach, Oakland, Vancouver, Seattle, Portland, Oakland, Long
Beach, Liverpool, LeHavre, Antwerp, Rotterdam, Hamburg, Bremerhaven,
Greenock, Liverpool, and return to Long Beach. Since this fleet was fully phased
into service (the first such vessel calling in April of 1976, Tr. at 289) in the last
quarter of 1976 and through 1977, utilization of these ships has been at very
favorable levels, averaging 85 percent westbound and 84 percent eastbound.

13. These 650-TEU ships are also inefficient for use in this trade. Despite
favorable utilization factors, in the first half of 1977 Euro-Pacific experienced a
loss. To try to establish its service on an economically viable basis, Euro-Pacific
must therefore replace its present container fleet with suitable vessels.

14. The two carriers (JSS and USL) still offering frequent all-water service in
this trade operate on a weekly frequency, as do all but one of the minibridge
services in this trade. Thus, it is necessary that a sufficient number of replace-
ment vessels be employed to allow Euro-Pacific to offer, at a minimum, a ten-day
frequency of service (intervals other than seven or ten days would result in
operational disadvantages in vessel scheduling) in order to offer a competitive
service comparable to that which Euro-Pacific has historically operated in this
trade.
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15. There are significant economies of scale inherent in the operation of
cellularized container vessels in liner services, i.e. , vessel operating cost per unit
of cargo does not increase in proportion to increases in vessel carrying capacity.
Such economies can result from the technology inherent in containerized opera-
tions, ¢.g., Euro-Pacific needed to operate ten conventional vessels to maintain
weekly service, but could cover the same itinerary in a weekly service with only
eight containerships. Further, as a general proposition, in full containership
operation the operating cost per unit (here, a twenty-foot container equivalent
unit) of cargo carried decreases as the carrying capacity of the containership
increases.

16. Such economies of scale depend not only on the size of a vessel, but also
upon the amount of time spent in port, i.e., economies in operating cost at sea are
offset to the extent a larger vessel spends greater amounts of time in port to load
and discharge greater amounts of cargo. Determining appropriate vessel size to
take advantage of economies of scale in containerized operations therefore
depends upon the relationship between time at sea and time in port.

17. Time in port is a function of cargo handling rates, which are largely
determined by the complexity of the itinerary, i.e., the more complex the
itinerary the more restowing of cargo is necessary for stability and safety
purposes, thus extending port time. This factor is, however, ameliorated on a
long trade route where time at sea (and the economies there achieved with larger
vessels) is a larger proportion of round voyage time than is time in port, and the
economies of scale obtainable with larger vessels operating at sea outweigh the
negative effect of increased port time.

18. Thus, on shorter routes where port time is a greater proportion of round
voyage time, smaller vessels covering a simple itinerary will be relatively more
efficient. Conversely, on a long trade route, where time at sea is a much greater
proportion of round voyage time than port time involved with even a complex
itinerary, larger containerships are necessary for efficient operation.

19. The application of these principles dictates that Euro-Pacific’s operation
of small (650-TEU average capacity) containerships on this long trade route
(21,000 nautical miles on a round voyage) covering a complex itinerary cannot
be an efficient service under the best of operational circumstances. Given: (a) the
great length of the Pacific Coast/European trade; (b) the complex itinerary which
must be followed for proper port coverage; and (c) the fact that, even with larger
vessels, port time will not increase substantially over that of the present Euro-
Pacific fleet, Euro-Pacific’s replacement of its small, 650-TEU ships with larger
vessels should result in a more efficient service.

20. The six replacement ships proposed to be employed in the Euro-Pacific
service will have a capacity of between 1,400 and 1,500 TEU’s (depending upon
the installation of onboard container cranes). Although only 800 TEU's of this
capacity will be employed in the U.S. Pacific Coast/European trade, the
economies of scale obtainable with these larger vessels on this long trade route
and complex itinerary will apply to all the containers carried aboard these ships.

21. The phasing-in of Buro-Pacific’s proposed replacement fleet will not be
completed until early 1979. The export capacity of vessels employed in direct,
all-water liner service in this trade in 1975 totalled 706,132 long tons, of which
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335,157 long tons consisted of breakbulk capacity employed by Euro-Pacific.
The impact of Euro-Pacific’s deployment of six, 650-TEU vessels in late 1976
reduced total direct, all-water liner export capacity to 665,372 long tons in 1976,
and, notwithstanding the entry of Heogh Lines into this trade in October of 1977
with vessels having a weekly export container capacity of approximately 150
TEU’s, direct all-water export capacity further declined to 559,870 long tons in
1977. Direct, all-water liner export capacity will increase to 610,205 long tons
for 1978. By 1979, with Euro-Pacific’s proposed fleet replacement, direct,
all-water liner export capacity will total 687,305 long tons. These data for direct,
all water liner export capacity are detailed in Attachment A.

22. The levels of import and export cargo moving via direct all-water liner and
non-liner services between the U.S. Pacific Coast and Europe (Trade Route 26)
for the years 1967 through 1977 are set out in Attachment B,

23. The levels of import and export liner cargo moving via minibridge and
all-water transshipment liner services for 1975, 1976 and the first quarter of 1977
between the U.S. Pacific Coast and Europe (Trade Route 26) are set out in
Attachment C, ’

24. In November of 1977, the U.S. Maritime Administration published a
study entitled ‘“A Long-Term Forecast of U.S. Waterborne Foreign Trade,
1976-2000"" (hereinafter referred to as ‘‘MarAd Forecast’’). This study was
utilized by Witness Ellsworth in his testimony and is an updated version of that
utilized by Witness Simat. The MarAd Forecast shows that the average overall
growth rate of waterborne (liner, non-liner and tanker) imports and exports on
Trade Route 26 (i.e. , the U.S. Pacific Coast/European trade) will be 4.77 perc;?nt
annually for the years between 1975 and 1980. ‘

25. Between 1971 and 1975, the Far Western states comprising the U.S. side
of Trade Route 26 have experienced greater than overall U.S. growth in popula-
tion (twice the rate for the U.S. overall), effective buying income (10.8 percent
greater than overall U.S.) and retail sales (8.8 percent greater than the nation as a
whole). U.S. Commerce Department forecasts predict continuation of the
growth trend for Far West economic indicators such as population and personal
income.

26. The volume of those commodities which comprise the 20 leading export
commodities moving on Trade Route 26 did, in the overall U.S. to Europe trade,
increase at the rate of 13.06 percent annually between 1971 and 1975, while,
during that same period, the volume of all U.S./Europe waterborne commerce
increased at a rate of only 8.42 percent yearly.

27. Economic activity, as reflected by Gross National Product (GNP) has
historically had a close relationship to foreign trade and, concomitantly, to levels
of waterborne foreign commerce. This relationship serves as the basis for the
MarAd Forecast. The MarAd Forecast is predicted upon aggregate data project-
ing overall economic activity for the United States, and does not reflect that a
particular region may experience a greater economic growth rate than the nation
as a whole.

28. The MarAd Forecast does not distinguish between liner and non-liner
movements. Analysis of data for direct all-water liner movements for the years
1967-1976 shows that liner traffic moving via direct, all-water service on Trade
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Route 26 declined from 1,550,453 long tons in 1967 to 1,122,500 long tons in
1976, an annual decrease of 3.5 percent (data for 1967-1969 include all com-
modities; data for 1970-1977 exclude commodities 321 {coal, coke and briquets)
and 332 (petroleumn products)). These data do not, however, include liner
cargoes moving via minibridge and all-water transshipping service, which, in
1976, carried an additional 350,393 long tons of liner cargo (eastbound 204,179
long tons and westbound 146,214 long tons). Thus, in 1976, total liner cargo on
Trade Route 26 (including minibridge and transshipment) was 1,472,893 long
tons, a decrease from 1967 of approximately .05 percent annually.

29. During the 11-year period 1967-1977, direct all-water liner movements on
Trade Route 26 were at their highest levels in 1970, 1,880,459 tong tons, and
reached their lowest level in 1975, at 1,063,864 long tons. Since 1975, however,
direct all-water liner traffic increased to 1,122,500 long tons in 1976 and to
1,506,527 long tons in 1977, and the liner share (vis-a-vis non-liner movements)
of total all-water traffic has also increased from 39.28 and 35.4 percent in 1975
and 1976, respectively, to 47.65 percent in 1977,

30. The Euro-Pacific partners cannot continue the service in its present form,
using the inefficient fleet of ships currently employed. In the event Amendment 8
is not approved, the three Proponents would not individually operate the ships
they would contribute under the terms of Amendment 8, i.e., no one of the
Proponents would contribute more than three ships, allowing for service only
every three weeks, which, with vessels designed only for containerized liner
service, would be non-competitive in this trade where virtually every all-water
and indirect service has a weekly frequency.

31. Inthe event Amendment 8 is not approved, only three alternative means of
service are open to the Proponents individually:

(a) one or more of the Proponents would obtain fleets of the six-to-eight
vessels necessary to offer a competitive frequency of service, of a capacity
necessary for efficient operation in this trade, in view of the economies of
scale related to containerized operations;

(b) one or more of the Proponents would discontinue direct, all-water
service and instead offer minilandbridge, service; or

{c) one or more of the Proponents would continue direct all-water service
comparable to that proposed in Amendment 8, and one or more of the other
Proponents would offer minilandbridge service.

32. Approval of Amendment 8 will allow for continuation of the rationalized
Euro-Pacific service, reduce the amount of capacity which would be placed in the
trade absent approval, permit the use of energy efficient vessels, and maintain the
proponent carriers in the market as providers of frequent, direct, all-water
service.

33. Many shippers in this trade rely on Euro-Pacific’s frequent, direct all-
water service and support approval of the subject Agreement because the pro-
posed container service: (a) will ensure continuation of the Euro-Pacific direct
service, with its established regularity and reliability and ability to issue onboard
bills of lading; (b) will continue to be a competitive factor vis-a-vis the only other
frequent direct, all-water liner service and the several minibridge carriers in the
trade; (c¢) will continue and improve a direct all-water service found useful and

21 FM.C.
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necessary by shippers of out-size, heavy-lift and refrigerated cargoes (the latter
by virtue of increased reefer capacity from 39 reefer plugs per vessel to more than
100 per vessel), which cannot in many instances be accommodated by mini-
bridge services; and (d) may help hold down long term rate levels in the trade by
using more efficient vessels.

34. The ports of Long Beach, Oakland, Portland and Seattle support approval
of the subject agreement, because approval will: (a) maintain utilization of
container terminal facilities in which these ports (and the communities they
serve) have made substantial investments; (b) make available more efficient
direct all-water service for the shipping public using these ports; (c) result in
employment of more modern tonnage, supplying the lift capability for many
commodities (such as autos, perishabies and refrigerated goods, and volatile
chemicals) that do not accommodate themselves to minilandbridge movement;
and (d) maintain a competitive balance in the liner trades and offer shippers a
choice of routing from various gateways.

35. Holland-America Line entered the U.S. Pacific Coast/European trade in
1920, and shortly thereafter formed the ‘‘North Pacific Coast Line’’ joint service
with Royal Mail Lines; Furmess Withy joined this service in 1964. Both Royal
Mail and Furness Withy withdrew from the trade in 1970. Holland-America Line
thereupon operated its own service in this trade for a short time in 1970-1971,
but, because it could offer only one sailing per month, sought to join the
rationalized Euro-Pacific service of Hapag-Lloyd and CGM. The Commission
approved Holland-America Line’s participation on June 17, 1971.

36. Holland- America Line was originatly formed as a Dutch company in 1873,
under the name Nederlandsch-Amerikaansche Stoomvaart-Maatschappij N.V.,
to which the name Holland Amerika Lijn was added in 1898. The title of the
company was formally shortened in 1973 to Holland Amerika Lijn. In 1974, the
Dutch company known as Holland Amerika Lijn Holding N.V. was formed,
which subsequently acquired more than 99 percent of the shares of Holland
Amerika Lijn. Holland Amerika Lijn Holding N.V. on December 31, 1974
transferred to Brostroem Holland B.V. (a Dutch company wholly-owned by the
Brostroem Shipping Company A.B. of Gothenburg, Sweden) its shares of
Holland Amerika Lijn, in return for the assets of Holland Amerika Lijn except for
those related to the transport of goods by sea.

37. Holland Amerika Lijn on December 30, 1974 changed its name to Inter-
continental Transport (ICT) B.V. Except for certain vessels sold prior to that date
two chartered vessels for each of the Euro-Pacific and Combi-Line services, the
same vessels owned by Holland-America Line have been operated by ICT. ICT
has, as a Dutch successor company to that founded in 1873, continued to operate
in the field of transport of goods by sea.

38. Holland- America Line suspended its service in the U.S. Pacific Coast/
European trade in late 1973 (a voyage of one of its vessels being completed in
early 1974), because its conventional vessels could not profitably serve the trade
in view of the demand for container space and because it was not possible to
charter other suitable vessels at acceptable rates.

39. Following the above-described reorganization of Holland-America Line
into ICT at the beginning of 1975, ICT wished to reinstitute its service in this
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trade. ICT did not wish to institute a minilandbridge service, being of the view
that direct, all-water service was the optimal means to serve this trade. An
independent ICT container service, with the number of ships for a competitive
weekly or ten-day frequency, of the capacity necessary for efficient operation in
this trade, would have required a large capital investment-and could have resulted
in overtonnaging in the trade. ICT therefore concluded that its reentry into this
trade was best undertaken in the context of arationalized service, with its former
Euro-Pacific partners, whose views on modernizing to a frequent, direct, all-
water full container service in this trade coincided with those of ICT.

40. Since its inception (and per the terms of Agreement No. 9902 as originally
approved), the marketing of the Euro-Pacific service has been undertaken on a
joint basis, i.e., agents are appointed to represent the joint service, not the
respective parties thereto.

41, CGM and ICT are members of services in other trades, which services are
direct competitors of services operated by Hapag-Lloyd. Each of these services
has established its respective marketing organizations and each carrier and/or
service in which they participate seeks to maintain its own marketing identity.

42. CGM and ICT therefore wish to continue to market their services in this
trade on a joint basis, but, because of the overlapping scope of services already
marketed separately as between CGM and ICT (or services of which they are
members) and Hapag-Lloyd, to maintain their separate identities, CGM and ICT,
on the one hand, and Hapag-Lloyd, on the other, desire to undertake separately
the marketing of their services in the context of Euro-Pacific.

43, The organizations representing Hapag-Lloyd, on the one hand, and ICT
and CGM, on the other, will (independently from each other) be able to market
the services offered by these parties.

44, Separate marketing will allow for a degree of competition between
Hapag-Lloyd and CGM and ICT, as well as among Proponents’ respective
marketing organizations and other carriers in the trade, by allowing each respec-
tive organization to develop its own marketing identity.

45, Proponents’ continuation, under the terms of the -subject Agteement, of
the pooling of revenues and expenses derived or incurred in-the Euro-Pacific
gervice creates a disincentive for the-principals to engage in malpractices-upon
implementation of separate marketing arrangements.

46. Article 6 of Agreement No. 9902-8 provides for an-allocation to the
respective marketing organizations of one-half the space available on each
sailing, with necessary adjustments to such allocations being made by the
principals, thus enabling all of the principals to oversee the activities of both
marketing agents to ensure that these-organizations also do not engage in
malpractices.

47. Article 1 of Agreement No. 9902, as revised by Amendment 8, incorpo-
rates a provision to atlow each Proponent individual conference membership, but
with- combined voting rights equivalent to those which may be accorded single
conference members.

48, Atticle 3 of Agreement No. 9902, as revised by Amendment 8, permits
Proponents to interchange among themselves empty containers and related
equipment, as is necessary for the operation of a rationalized service.
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49. Not adopted.

50. Revision of Article 11(d) of Agreement No. 9902, as set out in Amend-
ment 8, is necessary to rectify an apparent inconsistency between that provision
and Article 11(b) of the Agreement.
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ATTACHMENT A

DirecT, ALL-WATER LINER EXPORT CAPACITY
U.S. Pacific CoasT/EUROPE TRADE

1975-1979
Export
Carrier Trade
Capacity Capacity
Year | Carriers (Long Tons) (Long Tons)
1975 | Johnson ScanStar® 370,973
Euro-Pacific® 335,157 706,132
1976 | Johnson ScanStar* 370,975
Euro-Pacific® 294,397 665,372
1977 | Johnson ScanStar® 370,975
Furo-Pacific? 172,116
Hoegh Line® 16,179 559,870
1978 | Johnson ScanStar® 370,975
Euro-Pacific? 172,116
Hoegh Line' 67,114 610,208
1979 | Johnson ScanStar® 370,978
Buro-Pacific 249,216
Hoegh Linef 67,114 687,305

8 Source: Bx, 75 (workpepers of Dr. Bllsworth) et 1.

b Source: Ex. 1, Att. 1, page 1 of 4. Mr. Simat here computed Buro-Paciflc's 1973 export and import capacity to be 670,314 long
tons. Since the above table deals only with export capacity, we have here halved the figure developed by Mr. Simat.

© Source: Through approximately three quarters of 1976, Euro-Pacific employed the same breakbulk fleet as in 1975. During the
final quarser of that year, Euro-Pacific employed its current fleet of 650-TEU vessels. Thus, in deriving Euro-Pucific capacity for that
year, we here used three quarters of the 1973 capacity (.73 x 335,157 = 151,368) and ane quarter of Buro-Pacific's present capacity
of 172,116 long tons (.28 x 172,116 = 43,029), as derived by Doctor Ellsworth, Ex. 74 at 5. This total was
251,368 + 41,029 = 204,397 (ong tons.

d Source: Buro-Pucific’s present capacity as derived by Doctor Bilsworth. Ex. 74 at 5.

© Saurce: At page 4 of his testimony (Ex. 74 at4), Doctor Bilswarth computes Hoegh Line's capacity to be approximately 150 TBU's
per week, and. in his workpepers (Ex. 75 at 3), computea Hoegh's annual capacity to be 67,114 long tons. However, as noted at page 4
of Doctor Ellsworth's testimony (Ex. 74 a1 4). Hosgh did not begin operating unti! the last quarter (October) of 1977. Thus, inthe above
table, we have included only one quarter Hoegh's annual capaeity fer 1977,

f Source: Bx, 75 at 3.
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TRADE ROUTE 26—COMMERCIAL DRY CARGO

ATTACHMENT B

IMPORTS AND EXPORTS FOR CALENDAR YEARS, 1967—19772

1967:
Imports
Exports

Total

1968:
Imports
Exports

Total

1969:
Imports
Exports

Total

1970:
Imports
Exports

Total

1971:
Imports
Exports

Total

1972:
Imports
Exports

Total

1973:
Imports
Exports

Total

1974:
Imports
Exports

Total

1975:
Imports
Exports

Total

1976:
Imports
Exports

Total
1977:®
Imports
Exports
Total

(IN LoNG Tons)

929

Liner As

Percent

Liner Non-Liner Total of Total
604,887 173,000 777,887 71.77
945,566 765,469 1,711,035 55.26
1,550,453 938,469 2,488.922 62.29
632,933 240,980 873,913 72.42
805,410 874,687 1,680,097 47.94
1,438,343 1,115,667 2,554,010 56.32
725,442 339,043 1,064,485 68.15
1,078,511 1,134,932 2,213,443 48.73
1,803,953 1,473,975 3,277,928 55.03
664,227 290,496 954,723 69.57
1,216,232 725,196 1,941,428 62.65
1,880,459 1,015,692 2,896,151 64.93
655,941 264,140 920,081 71.29
762,239 770,066 1,532,305 49.74
1,418,180 1,034,206 2,452,386 57.76
669,185 548,262 1,217,447 54.97
676,187 947,330 1,623,517 41.65
1,345,372 1,495,592 2,840,964 47.36
671,578 579,660 1,251,238 53.67
756,486 1,137,105 1,893,591 39.95
1,428,064 1,716,765 3,144,829 45.41
664,302 865,952 1,530,254 43.41
681,642 920,166 1,601,808 42.55
1,345,944 1,786,118 3,132,062 42.97
452,444 366,431 818,875 55.25
611,420 1,277,807 1,889,227 32.36
1,063,864 1,644,238 2,708,102 39.28
452,774 481,316 934,090 48.47
669,726 1,566,651 2,236,377 29.95
1,122,500 2,047,967 3,170,467 35.40
695,386 500,796 1,196,182 58.13
811,141 1,154,203 1,965,344 41.52
1,506,527 1,654,999 3,161,526 47.65

8 1967- 1949 includes all commodities; 1970~ 1977 excludes commodities 321-coal, coke and briquets; and 332-petroleum products.

b preliminary data,
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ATTACHMENT C

MINIBRIDGE AND ALL-WATER TRANSSHIPPING CARGO MOVEMENT—

U.S. WEST CoaST To NorTHERN EUROPE (1975-1977)

Number
of All-Water

Year Direction Carriers® Minibridge | Transshipped Total
1977
(1st

Quarter)? Eastbound 7 54,369 2,987 70,034
1976 7 181,815 22,364 204,179
1975 5 92,748 21,738 114,486
1977
(1st

Quarter)® Westbound 24,261 4,745 38,668
1976 100,301 45,913 146,214
1975 64,940 36,215 101,154

2 Components do not sum 10 total because one camier could not separate minibridge and all-water transshipment cargoes and
theretore reporied a total only.

b The carriers in 1975 were as follows: (1) American Export Lines, (2) Lykes Bros., (3) Sea-Land, (4) Seatrain, (3} United States
Lines. The 1976 and 1977 data include the five carriers listed above plus Baltic Atlantic Line and Baltic Shipping Company.
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APPENDIX ‘“‘B”’
AGREEMENT No. 9902

(Restatement as Revised Through
Agreement No. 9902-8 (2d Revised)

JOINT SERVICE AGREEMENT
BETWEEN
COMPAGNIE GENERALE MARITIME
(FRENCH LINE)
AND
HAPAG-LLOYD AKTIENGESELLSCHAFT
AND
INTERCONTINENTAL TRANSPORT (ICT) B.V.

This Agreement was entered into by and between the parties on September 1,
1970. The undersigned, common carriers by water in the foreign commerce of
the United States (hereafter referred to as the parties), agree that, in the trade
between ports on the Pacific Coast of the United States and ports in the United
Kingdom, Scandinavia and Continental Europe, including wayports in Mexico,
Central America, the East Coast of South America and the West Indies, they will
establish and maintain a joint cargo service, with limited passenger accommoda-
tions, to be called Euro-Pacific.

1. The parties hereto each may maintain membership in any freight confer-
ence already established and approved or that may be established and approved
under the United States Shipping Act in the trade covered hereby, provided,
however, that such membership would not be inconsistent with the terms of this
Article 1. In any conference in which the parties individually or as a joint service
are members, the votes of the parties or joint service shall not exceed and the
parties or service shall not exercise in total a greater number of votes than that
which may be accorded a single member of such conference. The parties may
develop joint positions regarding conference votes and membership.

2. In the case of any trades or traffic within the scope of this Agreement
where the rates, charges and practices are not prescribed by any conference of
which the parties to this Agreement are members, the new service shall establish
and maintain its own rates, charges and practices covering such trades or traffic.
The joint service shall file a tariff containing such rates, rules and regulations
with the Federal Maritime Commission in accordance with the provisions of
Section 18(b) of the Shipping Act, 1916, as amended.

3. The parties shall cooperate to supply tonnage for this joint service as their
owned or chartered vessels are available. There shall be no automatic interchange
of empty cargo containers and/or related equipment among the parties, provided,
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however, that the parties, between or among them, may interchange such empty
containers and/or equipment as circumstances and conditions may require
and permit, said interchange to be subject to mutually acceptable terms and
conditions.

4, The parties shall contribute to and share in any and all deposits, costs,
expenses, profits, and losses incurred by and derived from this joint service in the
following proportions: Hapag-Lloyd Aktiengesellschaft, 50 percent; Compagnie
Generale Maritime, 30 percent; Intercontinental Transport (ICT) B.V., 20
percent.

5. Copies of all bills of lading used by the parties under the joint service will
be furnished promptly to the Federal Maritime Commission.

6. The parties will employ agents on terms to be discussed among them.
Compagnie Generale Maritime and Intercontinental Transport (ICT) B.V. may
appoint agents to represent their marketing and other interests, and Hapag-Lloyd
may appoint separate agents to represent its marketing and other interests, in
which event the respective agents shall each be allocated one-half of the space
available on each sailing, provided that on any such sailings the parties may
charter from each other space in addition to that allocated to the respective
agents.

7. The parties will study jointly the effect of the structural change in shipping
services with respect to this specific trade and the possibilities to develop a new or
rebuilt type of vessel for a profitable operation.

8. The parties will rationalize their services with a view to promoting and
developing the trade covered by this Agreement. In so doing, the parties may
operate such containerships (or other substitute vessels on an emergency basis) as
may be necessary, provided, however, that such ships will operate on approxi-
mately & ten-day frequency and will not carry cargo in containers in excess of 800
twenty-foot container equivalent units (TEU’s) (averaged quarterly) every ten
days in each direction between potts on the Pacific Coast of the United States and
ports inthe United Kingdom, Scandinavia and Continental Europe. This limita-
tion shall apply to any such containers both loaded and discharged at the ports
described in this Article, regardless of the ultimate destination or origin of such
containers. The limitations expressed in this Article 8 shall remain in effect for
the term of this Agreement, as set forth in Article 13 hereof.

Euro-Pacific will submit to the Commission semi-annual reports stating: (a)
the number of sailings, the number of loaded containers (expressed in TEU’s)
and the average number of TEU's per sailing carried quarterly in each direction;
and (b) in each direction and by month, the number of sailings, together with the
aggregate number by which loaded TEU’s carried in each month either exceeded
or fell below the average 800-TEU-per-sailing level.

9. The parties may decide to enlarge the scope and/or the membership of this
Agreement after mutual consultation and acceptance. No such change shali
become effective until approval by the Federal Maritime Commission.

10. In any event of implementation of the rate-making powers conferred on
the parties under Article 2 hereof, the self-policing provisions of Article 11 shall
apply. In the event of any other dispute between or among the parties under this
Agreement, if the matter cannot be resolved between or among the parties
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themselves such dispute shall be referred to arbitration in London, before a panel
of three arbitrators, each side to the dispute appointing one arbitrator and (unless
the foregoing results in the appointment of three arbitrators) the third arbitrator
being selected by the two previously appointed, or, if those two fail to arrive at
agreement, then the third arbitrator to be appointed by the President of the
Chamber of Commerce of London. Provided all sides to the dispute agree, a
single arbitrator, similarly appointed by the President of the Chamber of Com-
merce of London, may act in place of the three-man arbitration panel. In any case
submitted to arbitration under these provisions, the decision of any two such
arbitrators (or of the single arbitrator) shall be final and binding.

" 11. Wherever the parties have undertaken joint rate-making pursuant to Arti-
cie 2 of this Agreement, any malpractice or breach of any rate-making provision
of the Agreement, the joint tariff, or the rules and regulations thereunder, will be
subject to self-policing as hereinafter described.

a) Each separate event of breach shall carry a maximum penalty of $10,000.
Failure to comply with a final disciplinary adjudication, as set forth in this
Article, and to pay the penalties assessed when due, shall constitute a separate
breach of the Agreement.

b) If any party to the Agreement has reasonable grounds to believe a breach
has occurred on the part of any other party, the first party shall, in the first
instance, communicate the fact to the suspected party and to the third party. In the
event the matter cannot be resolved amicably by such informal means, and in any
case where requested by the accused party, the matter shall be referred to
arbitration as set forth in the following sub-paragraphs.

¢) Arbitration of a self-policing accusation shall be referred to an arbitration
panel in London, the accused party and the remaining parties each appointing one
arbitrator and the two so appointed selecting the third arbitrator, or, if those two
fail to arrive at agreement, then the third to be appointed by the President of the
Chamber of Commerce of London. Provided both sides to the dispute agree, a
single arbitrator, similarly appointed by the President of the Chamber of Com-
merce of London, may act in place of the three-man arbitration panel. In any case
submitted to arbitration under these provisions, the arbitrator(s) shall have the
authority to adjudicate the allegations of breach and, within the limits of sub-
paragraph (a) above, to assess penalties on any breach found.

d) At least 30 days before submission of the matter to the arbitrator(s), the
accused party shall be furnished a written statement of the charge against it,
sufficient to apprise it of the nature of the charge and to enable it to frame an
adequate defense. The accused line shall at the same time be furnished with all
evidence then developed, intended to be offered in support of the charge. In the
event additional evidence is thereafter developed, the accused party, after being
furnished with such additional material, shall be afforded a delay of the arbitra-
tion proceeding for an additional period of not to exceed 15 days, within which to
prepare a defense to the new material.

e) All evidence presented to the arbitrator(s), by cither side, shall also be
furnished to the other side of the dispute. At the arbitration proceeding, each side
shall have the opportunity to present counter-evidence and rebuttal, and to offer
matters in explanation, mitigation, extenuation and/or aggravation of the offense

charged.
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f) The atbitrator(s) shall consider only the material so presented in reaching
the decision as to breach and as to penalties to be assessed (if any). The decision
of any two of the three-man arbitration panel (or of the single arbitrator, if
applicable) shall be final and binding.

12. The parties shall establish and maintain at Hapag-Lloyd A.G., Ball-
indamm 25, Hamburg, Germany, an office from which the operations of the joint
service will be directed.

13. This Agreement shall become effective on the day following approval by
the Federal Maritime Commission, and shall remain effective for four years and
six months following such date or until December 31, 1982, whichever is earlier.
This Agreement may, however, be terminated by mutual agreement of the parties
hereto at any time, or, as to any one or more participants, upon two years’
advance notice by such party or parties to the remaining party or parties. Copies
of any such notice or mutual agreement to terminate this Agreement shall be
furnished to the Federal Maritime Commission promptly.
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Docket No. 77-37

INDEPENDENT OCEAN FREIGHT FORWARDER LICENSE
SErGIO E. VASQUEZ

NOTICE
March 30, 1979

Notice is given that no appeal has been filed to the February 14, 1979 order of
dismissal in this proceeding and the time within which the Commission could
determine to review that order has expired. No such determination has been made
and, accordingly, review will not be undertaken.

(S) Francis C. HURNEY
Secretary

M EMEC 935
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No. 77-37

INDEPENDENT OCEAN FREIGHT FORWARDER LICENSE
SERGIO E. VasQuUEz

ORDER DISMISSING PROCEEDING
Finalized on March 30, 1979

The sole issue established by the Commission’s Order of Investigation and
Hearing was whether or not respondent Sergio E. Vasquez has the requisite
independence under sections 1 and 44 of the Shipping Act, 1916, to continue to
operate as a licensed 10FF. No violations of the Shipping Act, 1916, or the
Commission’s Rules and Regulations were alleged. On January 26, 1979,
Hearing Counsel filed a Motion to Dismiss Proceeding. As set forth in the motion
(to which no reply has been filed), the following facts have generated Hearing
Counsel’s request:

By notice published in the Federal Register on July 28, 1978 (43 F.R. 32776) the Commission
amended General Order 4 (46 CFR 310.5) regarding licensed independent acean freight forwarders
(IOFF). This amendment, inter alia, increased the amount of the surety bond required for IOFF's to
$30,000, and further provided that existing licensees were required to file the increased bond on or
before December 1, 1978, otherwise the license-issued to the IORF would be revoked in accordance
with Rule 510.9 (46 CFR 510.9). As of December 1, 1978, the Commission failed to receive the
required surety bond from Respondent Sergio E. Vasquez.

Thereafier, by notice published in-the Federal Register on January 3, 1979 (44 F.R. 953, 954), the
Commission notified all licensed IOFF's, including Respondent Vasquez, who failed to furnish a
valid surety bond, that-their licenses wers revoked effective December 2, 1978, in accordance with
Rule 310.5 and that such licenses must be returned to the Commission.

In view of the fact that respondent Sergio Vasquez' license has already been
revoked by the Commission, it appears that no valid regulatory purpose or public
interest would be served by continuing with this proceeding. Accordingly, the
proceeding is hereby DISMISSED as moot.

(S8) THoMAs W. REILLY

Administrative Law Judge
February 14, 1979

936 2t FM.C.
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DockeT No. 78-32

PaciFic WESTBOUND CONFERENCE—
EQUALIZATION RULES AND PRACTICES

Pacific Westbound Conference Agreement No. 57, which provides for absorption of *‘rail or coastal
steamer freights or other charges'’, does allow the absorption of motor carrier freight rates as
“‘other charges”’. Intermodal Service to Portland, Oregon, (17 FM.C. 105, 119 (1973)).

Rule 16 of Pacific Westbound Conference Tariff No. 3, which provides for port equalization, is not
per se violative of sections 15, 16, or 17 of the Shipping Act, 1916 or section 205 of the
Merchant Marine Act of 1936. Stockton Port District v. Pacific Westbound Conference, 9
F.M.C. 12, 20 (1965).

Rule 16 of Pacific Westbound Conference Tariff No. 3 does not prohibit cargo being equalized from
moving on ICC-exempt carriers.

Further hearing is required to determine whether or not the equalization and absorption practices of
the Pacific Westbound Conference, as applied to Portland, violate sections 15, 16 or 17 of the
Shipping Act, 1916 or section 205 of the Merchant Marine Act of 1936.

Norman E. Sutherland for Petitioner Port of Portland.

R. Frederick Fisher and Richard C. Jones for Respondent Pacific Westbound Conference and
member lines.

Joseph F. Kelly, Jr.," for Intervenor Massachusetts Port Authority.

Martin A. Hecksher for Intervenor Delaware River Port Authority.

C.C. Guidry and G .B. Perry, respectively, for Intervenors Board of Commissioners of the Port of
New Orleans and New Orleans Traffic and Transportation Bureau, Inc.

John Robert Ewers, Alan J.Jacobson and Don Blumenthal for the Bureau of Hearing Counsel.

REPORT AND ORDER OF FURTHER INVESTIGATION AND HEARING
March 30, 1979

BY THE COMMISSION: (Richard J. Daschbach, Chairman; Thomas
F. Moakley, Vice Chairman; Karl E.
Bakke, James V. Day and Leslie Kanuk,
Commissioners)

PROCEEDING

This proceeding was commenced by an Order of Investigation and Hearing
(Order) issued by the Commission pursuant to sections 15, 16, 17 and 22 of the
Shipping Act, 1916 (46 U.S.C. 814, 815, 816 and 821), on September 11, 1978.
The purpose of the proceeding is to investigate further the repeated complaints of
the Port of Portland, Oregon (Portland) that the equalization and absorption

* Effective February 2, 1979, Joseph E Kelly and his firm withdrew from thi~ case. Douglas B. MacDonuld and Burbara Gard have
been substituted as attorneys of record tor the Mussachusetes Port Authorty (Massport),
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practices of the Pacific Westbound Conference and its member lines (PWC)
constitute an unlawful diversion away from Portland of cargo which is *‘naturally
tributary®’ to Portland, in violation of sections 15, 16, and 17 of the Shipping
Act, 1916, and contrary to the policy of section 205 of the Merchant Marine Act
of 1936 (46 U.S.C. 115).2

The order designated the following four issues for examination:

(1) Whether Article 3 of the PWC’s basic Agreement No. 57 permits equalization and absorption
of motor carrier inland freight rates and charges;

(2) Whether PWC's equalization and absorption practices, as they affect Portland, are unlawful
and detrimental to the commerce of the United States and the general public interest, or unduly
prejudicial or unjustly discriminatory to Portland or to businesses and individuals which depend on
Portland’s economic viability pursuant to section 205 of the Merchant Marine Act, 1936, and sections
15, 16 and 17 of the Shipping Act, 1916;

(3) Whether PWC Freight Tariff No. 3, Rule 16, violates section 205 of the Merchant Marine Act
of 1936, and sections 15, 16 and 17 of the Shipping Act, 1916 by permitting equalization and
absorption of cargo away from Portland where direct service is adequate to handle such cargo; and

{4) Whether PWC Freight Tariff No. 3, Rule 16 permits cargo being equalized and absorbed to

move on [CC-exempt carriers.
With respect to the concept of *‘naturally tributary’’ cargo, the Order stated that
the Commission would adhere to the principles recently articulated in Council of
North Atlantic Shipping Associations v. American Mail Lines, Ltd. (CONASA),
21FM.C., 18 S.R.R. 774 (1978)) and Board of Commissioners of the
Port of New Orleans v. Seatrain International, S.A., (21 FM.C. , 18
S.R.R. 763 (1978)).

The proceeding was limited to the submission of affidavits of fact and
memoranda of law relative to the four designated issues, and the Commission’s
Bureau of Hearing Counsel (Hearing Counsel) was designated a party. Petitions
to intervene were received from the United States Department of Transportation
(DOT), the Massachusetts Port Authority, the Delaware River Port Authority,
and the Port of New Orleans. Intervention was granted to these parties on a
limited basis, to allow filing of legal memoranda in reply to the opening
submissions of PWC, Portland and Hearing Counsel. Memoranda were received
from all intervenors except DOT.

In accordance with the procedural schedule set forth in the Order, PWC,
Portland and Hearing Counsel filed opening and reply memoranda and af-
fidavits.® After the filing of these memoranda and affidavits, the following
motions were made: (1) Portland moved to strike the entirety of PWC’s reply on
the ground that the matters in it should have been raised in PWC’s apening

* Between 1973 and 1978, Portland's abjections to PWC's equalization and abserption practices were aired in a direct exchange of
views and information between Portland and PWC, The progress of these discussions was itored by the C ission. By April
1978, it had become apparent that disputed legal and factual leaues surrounding PWC's equalization and absorption practices as they
affect Portland had not been resolved. Consequently, on April 14, 1978, the Commission issued an order, pursuant to section 21 of the
Shipping Act, 1916 (46 U.5.C. 820). requiring both PWC and Portland to file with the Commission certain relovant information
concerning PWC's practices and thalr impact on Portland. This information was made part of the recerd in the present proceeding by the
Commission’s Order of Investigation and Hearing. That Order also incorporated into_the record in this progeeding documents
summarizing the earlier exchange of views and information between Portland and PWC.

? PWC did not present evidence with i opening memorandum, arguing that it is incumbent upon Portland first to nllege what area it
considers to be **naturally tributary*’ to it, so that PWC can frame a response. Portland presented some limited information with its
opening memorandum (in the form of an affidavit, with appendices, from Milton A. Mowat. Portland’s Traffic and Regulatory Affairs
Mansger), but did not address the *‘naturally tributary’* issue in any detéil. Partland contanded that PWC should have the burden of
proving its practices to be legal. Although PWC still objected to Portland's failure to dafine its **naturally tributary zone,™ it came
forward in its reply memorandum with af{idaviis and documentary evidance intended to show that its practices are not illegal under the
standards of the CONASA case.

21 FM.C,
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memorandum; (2) Portland requested extensive *‘discovery” from PWC (even
though none had been authorized by the Order); and (3) Hearing Counsel
requested that the Commission dispose of certain issues without further delay and
set other issues for hearing before an Administrative Law Judge.

The submission of affidavits of fact and memoranda of law by PWC and
Portland, pursuant to the Commission’s Order, has not resulted in a fully
developed record. As a result, the Commission can, at present, resolve only part
of the issues designated for decision in the Order of Investigation and Hearing.
Further hearing will be required to resolve the remaining issues.

DiscussION

A. Does PWC's basic Agreement No. 57 Permit the Absorption of Inland
Motor Carrier Freight Charges by PWC?

Portland argues that the following language from Article 3 of PWC’s agree-
ment authorizes PWC members to absorb rail and coastal steamer charges, but
not motor carrier charges:

““[there shall be] no absorption at loading or discharging ports of rail or coastal steamer freights or
other charges . . . except as may be agreed to.”’

PWC and Hearing Counsel argue that the language, ‘‘or other charges”’ clearly
includes, ejusdem generis, motor carrier freight rates.

Inintermodal Service to Portland, Oregon, (17 F.M.C. 106, 119 (1973)), the
Commission held that language indistinguishable from that contained in Article 3
of the PWC agreement does encompass motor carrier freight charges. Portland
has offered no good reason of law or policy for the Commission to deviate from
this interpretation of the “‘or other charges’” language, and this interpretation
appears to reflect the intent of the parties to the PWC agreement as well as the
understanding of the Commission.

Because the interpretation of Article 3 of PWC’s agreement involves no
outstanding factual questions, and is controlled by the reasoning of the /nter-
modal Service to Portland case, no further hearing on the issue is required.
Article 3 does allow absorption of motor carrier charges as agreed to by the PWC
parties.

B. Do PWC’s Equalization and Absorption Practices, as Applied to Port-
land, Violate Sections 15, 16, or 17 of the Shipping Act, 1916 or Section 205 of
the Merchant Marine Act of 19367

Portland argues that any absorption of inland freight charges on cargo which
would otherwise move most cheaply to Portland (as opposed to any other port)
constitutes a diversion of Portland’s naturally tributary cargo,' and that such
diversion is illegal per se unless it can be shown that Portland’s facilities or
service are inadequate. To support this argument, Portland relies upon /nter-
modal Service to Portland, Oregon, supra, and ignores the fact that this case was
substantially expanded in the Commission’s CONASA decision.

* Portland was required by the Commission's section 21 Order to describe in detail the area it believed to be **naturally l.r_ihullary" to
ir. Portland did not describe any specific area but assered that any cargo as to which Portland was the basis for an equalization to a
**more distant”’ port s naturally tributary to Portland.

~a PR E N



940 FEDERAL MARITIME COMMISSION

In CONASA, the Commission set forth the following general principles,
specifically designating them as guidelines to be considered in future cases
involving alleged diversions of cargo from a port:®

1. Certain cargo may be naturally tributary to a port, but any *‘naturally tributary zone’" surround-
ing a port is constantly changing. In a particular case, this zone is determined by consideration of: {a)
the flow of wraffic through the port prior to the conduct in question, including points of cargo origin or
destination; (b) relevant inland transportation rates; () natural or geographical transportation patterns
and efficiencies; and (d) shipper needs and cargo characteristics

2. A carier or port may not unreasonably divert cargo which is naturally tributary to another port.
When diversion of naturally tributary cargo occurs, the reasonableness of the practice must be
detarmined. The reasonableness of the particular practice is determined by consideration of: (a) the
quantity and quality of cargo being diverted (is there substantial injury?); (b} the cost to the carrier of
providing direct service to the port; (c} any operational difficulties or other transportation factors that
bear upon the camrier’s ability to provide direct service (e.g.. lack of cargo volume, inadequate
facilities); (d) the competitive conditions existing in the trade; and (e) the fairess of the diversionary
method or methods employed (e.g., absorption, solicitation).

A comparison of the existing record in this case (which includes responses to
the Commission’s section 21 order which preceded its CONASA decision) with
the CONASA guidelines leads to the conclusion that the record does not address
the CONASA guidelines in sufficient depth to warrant a Commission decision on
the diversion issue at this time.® Evidence relevant to some of the CONASA
factors is contained in the responses to the Commission’s section 21 order.”
PWC’s reply memorandum and affidavits address several of the CONASA
factors,® but they do not pretend to be exhaustive. Neither Hearing Counsel nor
Portland have had an opportunity to respond to PWC’s information, and the
Commission has no basis for concluding that all of PWC’s information is beyond
dispute..Other relevant documents are scattered throughout the record,® but the
record as a whole simply will not support a conclusive finding as to the legality or
illegality of PWC's practices. Consequently, a further hearing is required.

C. Does Rule 16 of PWC's Tariff No. 3'*Violate Sections 15, 16 and 17 of the
Shipping Act, 1916 and Section 205 of the Merchant Marine Act of 1936 by

'2IFM.C.____, 188.R.R.. a1 779, Imervonor Massport takes the posmon lhal the CONASA guidelines cannot properly apply to
this case because the CONASA case was an adjudicatory pr ding. and not king. As a corollery to this argnmem Mmpnn
asserty that the CONASA analysis (which involved minibridge movemnu) is mapplicable hereb ‘'the i
to such a radical veriance from histcrical shipping patiems as minibridge must ily differ iderably fram the
applicable to localized competition between adjacent ports tirough absorptin. "

The Commissian’s analysis in CONASA s not limited, in logic-or fact, to mlnibrld]e casgs, but represants a refinement in the
methodology that the Commission will apply generally to all cases of cargo diversion and absorption of infand ip ion costs, This
nmhodololy is no less applicable to **small dlvmmu (i.e.. thase involving sdjacent ports in the same range} than it is to *'big
diverslons™’ (i.e.. minibridge movements).

¢ The Commission has also determined thet environmentel issues mey be involved in this case. and has directed that sn
environmental assessment be made by its Office of Environmental Analysis,

T The responses (which constituto exhibits 36-68 in thie proceeding), provide a partial deseription of PWC's eg in 1977, 0f
all carga for which Porland was the pont to which the lowest injand rates appligd. This description is directly pertinent lo the quantity
and quatity of cargo being diverted (CONASA faetor 2(8) ), end sheds some light on the normal flow of traffic through Portland absent
any equalization ‘(factor 1(a)). The section 21 responses do nol indicate the umaunr of equalization paid or the relevant inland
transportation ratea (factor (1Xb)).

* PWC's reply discusses shipper needs (factor 1(d)), the cost to carrigrs of providing direct service (factor 2(b) ), operational
difficulties in serving Pertland (factor 2(c}), competitive conditions in the trade (factor 2(d} ). and the fairness of its metbods (factor
2e)).

* See. ¢.5., Portland's equalization list (exhibit 22). PWC's equalization stutistics (exhibit 29), and PWC equalization reports
{exhibit 31, placed in record by Portland).

' The Commission's inquiry also includes PWC Local and Gverland Freight TaritY No. 11 (FMC-19), page 69. Rule [3.3.2
{elfective January 1. 1979). This tarilf supersedes and cancels PWC Local und Overland Freight Tariff No. 3 (FMC-t3). Rule-16 of

21 EM.C,
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Permitting Equalization Away From Portland Where Direct Service is Adequate
to Handle Such Cargo?

Equalization, as such, is not illegal'! and a tariff that allows for equalization
therefore is not per se illegal. It is only the application of the tariff in a particular
manner that can be illegal. The legality of PWC’s Tariff No. 3 apart from its
application does not present a separate legal issue in this case. Additionally, the
question of adequacy of Portland’s service is only one of the factors to be
considered under the CONASA guidelines, and is not dispositive by itseif of the
legality of an equalization. For the foregoing reasons, the Commission concludes
that PWC’s Rule 16, Tariff No. 3, does not, in and of itself, violate sections 15,
16 or 17 of the Shipping Act, 1916, or contravene section 205 of the Merchant
Marine Act of 1936. The question of the legal application of the Rule still
remains within Issue (B), supra. If an illegal implementation of PWC’s tariff
were proved, then modification of the tariff to prohibit such implementation
could be required.

D. Does PWC’s Rule 16, Tariff No. 3'* Permit Cargo Being Equalized to
Move on ICC-Exempt Carriers?

PWC'’s equalization rule provides for the payment of equalization as follows:

Equalization is the absorption by the ocean carrier of the difference between the shipper’s cost of
delivery to the ship’s tackle at dock and port at which the lowest applicable common carrier or
contract carrier rates, excluding rates on any time basis apply and cost of delivery to ship’s tackle at
terminal dock and port of equalizing line. Shipper’s cost for inland transportation is to be an amount
that is not in excess of the cost computed at the lowest applicable common carrier or contract carrier
rates.
Portland argues that this provision should be read to restrict shippers of equalized
cargo to the use of ‘‘common or contract carriers’’ as defined by the Interstate
Commerce Commission (ICC). Put another way, Portland’s contention is that
PWC’s tariff forbids the use of ICC-exempt carriers for equalized shipments.
Portland furnishes no persuasive reason for imposing such a limitation, and cites
no Commission precedent for such an interpretation.

PWC’s equalization rule clearly refers to ‘‘applicable common carrier or
contract carrier rates’’ (emphasis supplied) for the purpose of setting the amount
of equalization to be paid, and not for the purpose of restricting shippers to ICC
regulated carriers.'® The latter purpose represents poor transportation policy by
arbitrarily restricting the use of inland transportation resources by shippers in
foreign commerce. It is therefore the Commission’s conclusion that PWC’s
equalization rule does authorize the use of ICC exempt carriers for the transport
of equalized cargo.

which ined the equalization provisi d to by Portland and PWC in their memoranda. Rule 13.3.3 of PWC Tariff No. 11
contains language indistinguishable from that contained in Rute 16 of PWC Tariff No. J. Therefore. the original investigation of this
language applies equaliy to PWC's present Rule 13.3.3 of its Tariff No. 11.

11 Soe CONASA, 1B S.R.R. at 779, Port of New Orleans, 18 S.R.R. at 770-772. Stackton Part District v. Pucific Westhound
Conference. 9 F.M.C. 12, 20 (1965), and Beaumont Port Commission v. Seatrain Lines. Inc.. 2 U.S.M.C. 500, 504 (1941).

* The Commission's inquiry also includes PWC's Rule 13.3.3, Tariff No. 11 (FMC-19). See Note 10. supra.

18 [ the tarilf is interpreted as referring only to JCC rates rather than the lowest applicable common or contruct carrier rates.
applications of the tariff Rule to ICC-¢xempt shipments could result in rebates to shippers who carry their own geods to port in violation
of section 16 Second of the Shipping Act, 1916. Therefore, neither the rype of carrier used nor the amaunt of equalization 10 be paidis
necessarily governed by ICC definitions or rates.

-~ T ARE P
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CONCLUSIONS

It is concluded as a matter of law that: (1) Article 3 of PWC's Agreement No.
57 does permit equalization and absorption of motor carrier inland freight rates
and charges; (2) PWC freight tariff No. 11, Rule 13, (and PWC freight tariff No.
3, Rule 186), are net violative of section 205 of the Merchant Marine Act, 1936 or
sections 15, 16 or 17 of the Shipping Act, 1916, on their face; and (3) PWC
Freight Tariff No. 11, Rule 13 (and PWC Freight Tariff No. 3, Rule 16) do
permit cargo being equalized and absorbed to move on ICC-exempt carriers.

It is further concluded that the lawfulness, under section 205 of the Merchant
Marine Act, 1936 and sections 15, 16 and 17 of the Shipping Act, 1916, of
PWC'’s equalization and absorption practices as they affect Portland, cannot be
determined conclusively from the present record. For these reasons, a further
hearing will be ordered. In the interest of avoiding excessive delay of this
proceeding, the scope of the additional evidence to be taken will be limited so as
to fit with the pertinent data already received.

THEREFORE, IT IS ORDERED, That the motion of the Port of Portland to
strike the reply of the Pacific Westbound Conference, and the request of the Port
of Portland for discovery, are denied; and )

IT IS FURTHER ORDERED, That the request of the Bureau of Hearing
Counsel for a further hearing is granted to the extent set forth below; and

IT IS FURTHER ORDERED, That to determine the legality, under section
205 of the Merchant Marine Act of 1936 and sections 15, 16 and 17 of the
Shipping Act, 1916, of the Pacific Westbound Conference’s equalization and
absorption practices as they affect the Port of Portland, a further hearing shall be
held before an Administrative Law Judge of the Commission; and

IT IS FURTHER ORDERED, That the Commission’s Bureau of Hearing
Counsel shall be a party to the hearing before the Administrative Law Judge; and

IT IS FURTHER ORDERED, That the issues to be considered at the heating
before the Administrative Law Judge shall be testricted to the following:

(1) Whether and to what extent thé equalization and absorption practices of thé Pacific Westbpund
Conference cause cargo which would ordinarily move through the Port of Portland to move through
ports other than Portland? ’

(2) Does the diversion of cargo dascribed in issue (1), if any, cause sign{ficant economic harm to the
Port and the local economy of Portland?; and

(3). If the equalization and absorption_practices of the Pacific Westbound Conference do cause
significant economic harm to Pertland, are they nonstheless reasonable and justified?; and

IT IS FURTHER ORDERED, That the additional evidence to be gathered in
the proceeding before the Administrative Law Judge shall be limited to the
following, unless the Administrative Law Judge finds compelling reasons to go
beyond this limitation:

A. For the years 1977** and 1978, the information described in the first ordering paragraph of the
Commission’s April 14, 1978 -section 21 order, but only as to the ten most important cargo

commodities (in terms of gross revenue to the Port of Portland) carried by the Pacific Westbound
Conference in 1978;

" For the yeer 1977, this information may be extracted from previous section 21 order responses ance the tan most important
commeodities of 1978 have been determined.

"MTFEFEMC
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B. For the years 1977 and 1978, as to the ten commodities described in paragraph A, the amount of
equilization paid by the Pacific Westbound Conference and the basis for such equalization pay-
ments'*; and

C. Affidavits or, if considered necessary by the Administrative Law Judge, depositions, concerning
the following matters, but only to the extent that these affidavits or depositions relate to the ten
commodities described in paragraph A, and then only to the extent that they relate to shipments
occurring in 1977 or 1978:
1. Natural, geographical or economic conditions of inland transportation which favor or
impede movements through the Port of Portland;
2. The ability of the Port of Portland to meet the needs of shippers, such as timeliness of
shipments and special cargo handling facilities;
3. The extent to which equalization payments, as opposed to other factors, induced shippers to
move their cargo through a port other than Portland;
4. The extent, if any, to which Portland’s ability to meet shipper demand was limited by the
level of port calls of members of the Pacific Westbound Conference;
5. The amount of net revenue lost by the Port of Portland as a result of cargo diversion caused
by equalization payments, and the effect of such loss on the local economy of Portland; and
6. The methods and scope of cargo solicitation employed by Portland, Seattle, Los Angeles-
Long Beach and the Pacific Westbound Conference, to the extent considered relevant by the
Administrative Law Judge.
D. Affidavits or, if considered necessary by the Administrative Law Judge, depositions concerning
the following matters, but only to the extent that they address time periods after December 31, 1976:
1. The cost to member lines, or the Pacific Westbound Conference as a whole, of providing
direct service to Portland with various amounts of frequency;
2. Operational difficulties or other transportation factors bearing upon the ability of the Pacific
Westbound Conference 10 provide increased direct service to Portland,
3. Competitive conditions of carriers in the westbound trade affecting the ability of the Pacific
Westbound Conference to increase its direct service to Portland; and
4. The economic feasibility to the Pacific Westbound Conference of serving Portland via
feeder vessels to other ports; and

E. Interrogatories, and answers thereto, and discovery of documents, as allowed by the Administra-
tive Law Judge, but only to the extent relevant to the issues described in paragraphs A through D
above; and

IT 1S FURTHER ORDERED, That the participation of intervenors in this
further hearing shall be limited to the submission of memoranda of law at the
close of the taking of evidence before the Administrative Law Judge, and the
filing of exceptions, or replies thereto, to any initial decision of the Administra-
tive Law Judge.

(S) Francis C. HURNEY
Secretary

1 The purpose of this paragraph is o obtain the most detailed information possible with respect o the amount of equaliz_a!ion paid
and applicable inland rates without causing undue burden to the parties of undue expansion of the record. 'Accord_mgly.. !he
Administrative Law Judge may alter the scope of this inguiry to balance the need for detailed information against the interest in amiving

at a manageable record.
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INFORMAL DockeT No. 390(I)
Cummins ENGINE Co.
V.

UNITED STATES LINES

INFORMAL DocKET No. 391(I)
CummiIns ENGINE Co.
Y.

AMERICAN PRESIDENT LINES

INrForMAL DoCcKET No. 392(D)
CumMmMmINS ENGINE Co.
V.

MAERSK LINES, LTD.

ORDER ON RECONSIDERATION
April 5, 1979

These three proceedings are before the Commission on Petition for Reconsid-
eration (Petition) filed by Cummins Engine Co. (Cummins), requesting the
Commission to reconsider its decision and the decision of the Settlement Officer
denying reparation. The complaints filed in these proceedings allege freight
overcharges in violation of section 18(b)(3) of the Shipping Act, 1916 (46
U.5.C. 817(b)(3)), by United States Lines, American President Lines, and
Maersk Lines, Ltd. (collectively referred to as Respondents). The Japan/
Korea-Atlantic and Gulf Freight Conference (Conference), whose tariff is the
subject of the controversy, was granted leave to intervene.

At the request of Cummins and with the consent of Respondents, the proceed-
ings were conducted under Subpart S of the Commission’s Rules of Practice and

944 21 FM.C
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Procedure (Rules) which gives the parties no right of appeal.! Having waived
such right by requesting the Subpart S procedure, Cummins, now faced with an
adverse decision, seeks to circumvent the Rules by filing exceptions under
another guise, i.e., petition for reconsideration. The Petition offers no new
evidence or arguments not already considered and will be denied.

This denial would normally obviate any further discussion of the matter.
However, in view of the different decision reached on the merits by the Settle-
ment Officer in Cummins Engine Co. v. United States, Inc., Informal Docket
No. 330(I), a proceeding involving the same issue, some clarification of the
Commission’s policy in this regard is appropriate.?

The facts in this proceeding are as set forth in the decision of the Settlement
Officer. The question raised is whether there existed an ambiguity in the Confer-
ence’s tariff which, according to established principles, should be resolved in
favor of the shipper. Cummins contends that in the absence of any other
qualification, the tariff commodity description “‘Cylinder Block Assemblies
With or Without Crankshaft,”’ is broad enough to cover all parts and pieces that
“*either attach to, or, are fitted into the cylinder block and ultimately result in the
completed cylinder block assembly.’’ The Conference maintains that the descrip-
tion encompasses only the cylinder block, the main bearing caps, and the
crankshaft, if attached to the cylinder block.

In Informal Docket No. 330(I) the award of reparation was based upon the
finding that the failure to specify in the tariff what component parts constitute a
“‘cylinder block assembly”’ caused an ambiguity in the tariff which had to be
resolved in favor of the shipper. The Settlement Officer in these proceedings
distinguished that decision on the basis of the record in Docket No. 330(I) which
was not as fully developed as the record here. In his opinion had the defenses
presented in the instant proceedings been raised in the former proceeding, the
result in Informal Docket No. 330(I) would probably have been different.*

The evidence introduced by the Conference in the instant proceedings clearly
establishes that, although there is a question of whether other potential shippers
of the same commodities could have been misled, Cummins, at least, was fully
apprised beforehand of the tariff classification and rates the Conference would
apply.® While such knowledge by one shipper would not of itself generally make
an ambiguous tariff unambiguous, it does serve to put the matter into proepr
perspective. The Conference’s repeated refusals to establish the commodity
description Cummins had persistently requested and Cummins’ continuous use
of Conference vessels notwithstanding, implies consent on Cummins’ part to the
rates expected to be charged. Indeed, not only had Cummins requested the
Conference to file the now disputed tariff description ‘‘cylinder block assem-
bly,’” but in reply to the Conference’s expressed concern over the nature of the
commodity so described, Cummins itself explained that a cylinder block assem-

! Subpart S—Informal Procedure for Adjudication of Small Claims. 46 C.F.R. 502.301. 502.304.

* Decision of the Settlement Officer served March 3, 1976, adopted by the ission on N ber 17, 1976.
* The ref is to correspond b [& ins and the Conf which shows that since 1966 Cummins has repeatediy
d and the Conf e i ly denied the establishment of a generic commeodity description which would encompass all

¢

pieces and parts that go into a diese! engine.
' No plaint alleging tariff ambiguity was ived from any other shipper.
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bly consisted basically of the cylinder block and the main bearing caps and
capscrews and that other miscellaneous parts *‘such as dowels, buckings and pipe
plugs . . . make up less than one-half of one percent by weight, volume or value
of the total cylinder block.''® It appears, therefore, that Cummins not only knew
what was in fact meant by the tariff but had itself contributed to whatever
ambiguity it now contends exists.

Permitting an award of reparations to Cummins under these circumstances
would not be warranted.

The Petition for Reconsideration is therefore denied.

It is so ordered.
By the Commission.

(8) Francis C. HURNEY
Secretary

* Letter of March 11, 1968, to the Conference from R.O. Christian, Cummins' Corporate Transportation Manager. Cummins argues
that since that time its purchases from Japanese suppliers have increased **and had they been involved at that time. would have been
included by Mr. Christian''. The fact is, however, that they were not.
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Docket No. 78-10

UNioN CaMpP CORPORATION, ET AL.—
PossIBLE VIOLATION OF SECTIONS 15,

16, 18 AND 44 OF THE SHIPPING AcT, 1916 AND
CommissioN GENERAL ORDER No. 4

ORDER OF DISCONTINUANCE
April 6, 1979

On April 20, 1978, the Commission served its order of Investigation and
Hearing in this proceeding. The action arose from activities in 1972, 1973, and
1975, involving volume contracts between Union Camp Corporation and Open
Bulk Carriers, Ltd. for the carriage of linerboard and wood pulp from U.S. South
Atlantic ports to ports in Europe. The Order cited possible violation of the
Shipping Act, 1916 and of 46 CFR 510.23(a).

On August 24, 1977, the Government filed Civil Action No. CV477-193 in
the U.S. District Court for the Southern District of Georgia seeking civil penal-
ties for claimed violations of the Shipping Act of 1916. On April 24, 1978, the
Government filed a Motion for Stay Pending Federal Maritime Commission
Hearing and Investigation seeking determination of issues by the FMC in this
proceeding rather than by the District Court.

The Commission’s Order of Investigation and Hearing in this proceeding
issued in accordance with the Government’s motion in the District Court con-
tained the following qualifying language:

IT IS FURTHER ORDERED, That this order shall become effective upon the District Court’s entry
of a stay of its proceedings pending the Commission’s hearing and investigation.

On January 19, 1979, following argument and briefing, Judge Alexander A.
Lawrence, Senior Judge of the U.S. District Court, entered his Order on Gov-
ernment’s Motion for Stay and Ebberwein’s Motion to Dismiss. In addition to
ruling on other matters, Judge Lawrence denied the Government’s motion to stay
the District court proceeding.

Inasmuch as the Commission’s Order of Investigation and Hearing in this
proceeding was conditioned upon the stay of the District Court proceedings, and
such stay has been denied, no further proceedings are contemplated in this
matter. Accordingly, the motion of Hearing Counsel for discontinuance is
granted.

By the Coramission.

(S) Francis C. HURNEY
Secretary

21 FM.C. 947
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DockeT No. 74-44

AGREEMENT BETWEEN PuerTO Rico MAR.[TIME SHIPPING
AUTHORITY AND-PUERTO Rico MARINE MANAGEMENT, INC./
PUERTO Rico MARINE OPERATING COMPANY, INC.

ORDER ON RECONSIDERATION
April 12, 1979

Caribe Trailer Services, Inc. (Caribe) has filed a Petition for Reconsideration
(Petition) of the Commission’s January 3, 1979, Report and Order (Order)
discontinuing this proceeding.! In the Order, the Commission found that the
corporate affiliation which constituted the central issue to be resolved in the
proceeding ceased to exist on January 15, 1976, that the Management Services
Contract which was the subject of the Commission’s investigative pmceedmg
ceased to-exist on or about June 30, 1978, and that no further investigation or
Commission action was warranted under the circumstances.

Inits Petition, Carlbcobpets to the Order.on three basic grounds: (1) that there
was no adequate basis in the record for the Commission’s findings. that the
corporate affiliation between Puerto Rico Marine Management (PRMMD) and
Sea-Land Service, Inc. (Sea-Land) had ended and that the Management Services
Contract had ceased to exist; (2) that there was insufficient consideration given,
during the proceeding and in the Order, to public interest and antitrust issues; and
(3) that section 15 of the Shipping Act, 1916 and due process considerations
preclude the Commission from termmanng its investigation without first making
a ruling or expressing an opinion as to the appllcabllnty of section 15 to the
Management Services Contract. Responses in opposition to the Petition were
received from the Commission’s Bureau of Hearing Counsel, the Puerto Rico
Maritime Shipping Authority (PRMSA), and Sea-Land Service, Inc./Gulf
Puerto Rico Lines, Inc.

DISCUSSION

1. The Commission’s Findings
a. End of Corporate Affiliation.
In its Order, the Commission found that, “[o]n January 15, 1976, the corpo-

' This proceeding was a Commission inveatigation instituted pursuant to sections 19 and 22 of the Shipping Act. 1916 (46 us.C.
814 and 821). The primary purpese of the proceeding was to determine whether a Management Services Contract between the Puerto
Rico Maritime Shipping Authority and Puerto Rico Marine Management, Inc. ia subject to section 153 of the Shipping Act. 1916, by
reason of the Puerto Rico Mnrlm Management, Ic."s cofporate afflliation with Sea-Land Service, Inc.. and. if 3o, whether the

should be approved. disapproved or modifled.

QAR MM EMM™
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rate relationship which represents the central issue in this proceeding ceased to
exist.”’ as a result of the sale of PRMMI to TKM Corporation, a company
unrefated to Sea-Land. This finding is supported by competent evidence? of
record.® Caribe availed itself of numerous opportunities to comment on this
evidence,* but did not come forward with any information contradicting it.
Similarly, Caribe’s Petition voices numerous objections® to the Commission’s
consideration of evidence demonstrating the sale of PRMMI to TKM, but offers
no new evidence to refute the evidence of record. Despite several opportunities,
and most recently in its Petition, Caribe raised no serious issues of law or fact that
would warrant reconsideration of the Commission’s finding that PRMMI is no
longer a corporate affiliate of Sea-Land.

b. Termination of the Management Services Contract

The Commission also has found that, ‘‘[oln or about June 30, 1978, the
Management Services Contract that constituted the subject of this investigation
ceased to exist. In a well-publicized action, PRMSA paid its outstanding obliga-
tions under the Management Services Contract and terminated the Contract."*
These findings were facts within the general knowledge of the Commission as an
expert body, and were a proper subject of official notice under the Commission’s
Rules of Practice and Procedure.® By announcing the extra-record factual basis
for its findings, the Commission made it clear that it was taking official notice of
these matters in its final Order.” Caribe was afforded an opportunity to show that
these facts do not exist through the use of the Commission’s Rules for Reconsid-
eration of Proceedings.® Caribe filed its Petition, but failed to allege or prove any
facts contradicting the Commission’s official notice. In view of the fact that
Caribe did not allege that the Commission’s official notice as to the termination
of the Management Services Contract was fuctually incorrect, but complained
only that it was based upon *‘*hearsay,’” Caribe’s objection to the official notice is
without substance.

2. Public Interest and Antitrust Issues

The gravamen of this portion of Caribe’s complaint is that the Commission did
not address the alleged antitrust violations surrounding the unfiled agreement(s)
under investigation in the proceeding. Since no determination has been made that

* See Exhibit A 1o PRMSA's January 21, 1976, Mation o Discontinwe (Stock Purchase Agreement), and Exhibits A and B ta
Hearing Counsel's February 3, 1976, Reply o PRMSA’s Motion (Ancillary Agreement, and Affidavit of Charles F. Benbow).

* Commission Rule 169 (46 C.F.R. Pirl i69} provides:
The transcripd of 1ests and . wogether with all papers and requests filed in the proceeding, shall consutute the
exclusive record for decision.

* Ser Caribe’s February 5, 1976 A nswer to PRMSA's Mation to Dismiss, Caribe’s February 8. 1976 letter lo the Administrative Law
Judpe, Caribe's ““First Amended Reply” of February 12, 1976 and its “Second Amended Reply'™ of February 26, 1976.

* Caribe argues tha the Adminarative Law hudge should tave reopened the proceeding 1o sdmit evidence of 1he sale (o TKM, and
that **(t]he only reason why the Judge did not re-open the proceedings and properly sdmit the affidavit was that the affidavit was known
by all partics t be fraudulent and presented for the purposes of d: inuing a federal pr ding and that it would not stand the
scrutiny of & heanng. ™ in light of the fact thac Caribe con artcutate po plausable basis for its suspicions of fraud, a further hearing 1o
aliow Canbe 10 air thase suspicions is not warranted.

Caribe refers, of pages 5-6 of its Petition, to “‘ex parte™ mmmumuons between Heanng Counsel and counsel fat Sea-Land. Smce
nelduliﬂnnngnuleuuM:mml pating in'" the Commission's decision in this case,
tians between them are nol *'ex parte.” wnuunmemm; of the Commission”s Rules. See 46 C.F.R. Pant 302, 11, formerly codified
n 4 C.F.R. Pan 502.170.

* Rule 226 (46 C.F.R. Part 502.226).

? The Commussion may tale official notict of facts & say stage of a proceeding . including its finat decision. See Amomey General s
M { an the Admiristranive Procedane Ace (1947, p. 8D,

® Rule 261 (44 C.F.R. Part 502.161),

M oM



950 FEDERAL MARITIME COMMISSION

an agreement was ever subject to section 15 of the Shipping Act, 1916, it is
clearly premature and inappropriate for the Commission to determine whether
such an agreement would be approvable under the standards of that section.
Analysis of public interest issues, including antitrust considerations, should be
undertaken only after jurisdiction to engage in such analysis has been found.®

3. Termination of the Proceeding

Caribe’s final contention is that the Commission is legally required to pass on
the question of whether the PRMSA-PRMMI Management Services Contract
was subject to section 15 of the Shipping Act.

Caribe apparently believes that the Commission must address this question
even though: (1) there is no longer any legal theory under which both parties
could be found to be persons subject to the Shipping Act; (2) the agreement no
longer exists; and (3) there is no evidence of fraud by either party in attempting to
avoid the Shipping Act. Caribe acknowledges that the Commission has in the
past discontinued proceedings under similar circumstances,'® but argues that so
long as there is a possibility that a past violation of the Shipping Act might be
discovered, the Commission cannot discontinue the proceeding. In view of the
three factors mentioned above, the Commission concludes that further proceed-
ings in this case would serve no important regulatory purpose, and would be
wasteful of the time and resources of the Commission and the parties. Under such
circumstances, the Commission is empowered to terminate the proceedings.

THEREFORE, IT IS ORDERED, That the Petition for Reconsideration of
Caribe Trailer Services, Inc. is denied, and the Commission’s Report and Order
of January 3, 1979, is affirmed.

By the Commission.

(8) Francis C. Hurney
Secretary

* if violations of the antitrust laws have occurred, Caribe is free w seek damages through judicial p ding:

* See KerrS hip Co. v. Isthmian 5| hip Co., 21J.5.M.C. 93(1939); Port Commission of the Ciry of Beoumoni v. Seairain
Lines, Inc.. 3 F.M.B. 381 (1951); and Agreement No. 9431, Hong Kong Tonnage Agreement. 10 F.M.C. 134 (1966),

21 FM.C.
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DockeT No. 76-10
Joy MANUFACTURING Co.
V.

LYKESs Bros. STEamsHIP Co., INC.

NOTICE
April 13, 1979

Notice is given that no exceptions were filed to the March 7, 1979 initial
decision onremand in this proceeding and the time within which the Commission
could determine to review that decision has expired. No such determination has
been made and, accordingly, review will not be undertaken.

(S) Francis C. HURNEY
Secretary
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No. 76-10
Joy ManuracTurING Co.
V.

LYxEs Bros. STEAMsHIP CoO., INC.

Finalized on April 13, 1979

Applicable freight charges on numerous shipments determined to total $194,375.38. Overcharges
and undercharges determined. Net undercharges are $6,145.87.

William Levenstein for complainant.

Edward S. Bagley for respondent.

INITIAL DECISION' ON REMAND OF
CHARLES E. MORGAN, ADMINISTRATIVE LAW JUDGE

The factual background is stated in the initial decision served March 17, 1977,
and in the Commission’s decision served January 16, 1979. These decisions
resolved certain primary legal issues, but left the proceeding open so that the
parties could submit verified statements containing their computations of the
applicable charges, the overcharges, and the undercharges on the articles shipped
covered by the 23 bills of lading herein. The parties were given until February 5,
1979, to submit such statements, and the matter was remanded to the Administra-
tive Law Judge for determination of the applicable charges.

Certain letters (with attachments) dated December 27, 1978 (Bagley for
respondent), January 12, 1979 (Bagley for respondent), January 31, 1979
(Levenstein for complainant), February 6, 1979 (Bagley for resondemt), and
February 14, 1979 (Levenstein for complainant) have supplemented the previous
record.

Rule 502 of the Rules of Practice and Procedure (46 CFR 502.252) provides
that when the Commission finds that reparation is due, but that the amount cannot
be ascertained upon the record before it, reparation statements shall be prepared
in accordance with Appendix 11(4) of the rules. This appendix calls for details of
the shipments. Among other things the reparation form requires that the repara-
tion statement include the rates charged, the amounts of the charges paid, as well
as the applicable rate and applicable charges, along with weights and meas-
urements and other necessary details.

"This decision will b the decision of the Commission in the ab: of review theveol by the Commission. Rule | 3(g). Rules of
Practice and Procedure, 46 CFR 502.227,

952 21FM.C.
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The statements filed by the parties do not jibe in numerous respects, and lack
various details. Nevertheless, the Administrative Law Judge with the aid of these
statements, and the exhibits of record, has determined below the actual charges
collected, the applicable rates, applicable charges, undercharges, and over-
charges.

First below is a determination of the charges paid on the shipments.

In Mr. Bagley’s letter dated December 27, 1978, the first attachment purports
in its second column to show the amounts of freight paid. For example, for bill of
lading #120, Dolly Turman, April 5, 1974, respondent shows $8,368.31 as
freight paid. This apparently omits bunker fuel surcharge of $934.39 and tollage
of $27.70. Total charges paid apparently were $9,330.40 on bili of lading # 120.
Similarly other computations of Bagley fail to state the total applicable charges.

For bill of lading # 123, Dolly Turman, April 5, 1974, respondent on Decem-
ber 27, 1978, shows $31,066.61, to which must be added bunker fuel surcharge
$3,468.85, heavy lift charge of $2,169.33, and tollage of $38.80. Total charges
paid apparently were $36,743.59.

For bill of lading #124, Dolly Turman, April 5, 1974, freight charges paid
were $3,706.81, plus bunker fuel surcharge of $413.90, heavy lift $176.08, and
tollage $9.44. Total charges paid apparently were $4,306.23.

For bill of lading #125, Dolly Turman, April 5, 1974, freight charges paid
were $4,731.17 plus bunker fuel surcharge of $528.28, heavy lift $464.23 and
tollage $11.61. Total charges paid apparently were $5,735.20

For bill of lading #126, Dolly Turman, April 5, 1974, freight charges paid
were $487.20 plus bunker fuel surcharge of $54.40 and tollage of $0.59. Total
charges paid apparently were $542.19.

For bill of lading # 132, Dolly Turman, April 5, 1974, freight charges paid
were $4,495.18, plus bunker fuel surcharge of $501.93 and tollage of $2.48.
Total charges paid apparently were $4,999.59.

For bill of lading #133, Dolly Turman, April 5, 1974, freight charges paid
were $18,205.29, plus bunker fuel surcharge $2,032.78 and tollage $18.82.
Total charges paid apparently were $20,256.89.

For bill of lading #58, Gulf Shipper, April 12, 1974, freight charges paid were
$6,841.19, plus bunker fuel surcharge $763.88 and tollage $22.65. Total
charges paid apparently were $7,627.72.

For bill of lading #59, Gulf Shipper, April 12, 1974, freight charges paid were
$5,016.64, plus bunker fuel surcharge of $560.15 and tollage of $7.88. Total
charges paid apparently were $5,584.67.

For bill of lading #73, Gulf Shipper, April 12, 1974, freight charges paid were
$6,769.69, plus bunker fuel surcharge $755.89 and tollage $22.41. Total
charges paid apparently were $7,547.99.

For bill of lading #164, Thompson Lykes, April 25, 1974, freight charges
paid were $407.27, plus bunker fuel surcharge $45.48 and tollage $0.86. Total
charges paid apparently were $453.61.

For bill of lading #93, Thompson Lykes, April 25, 1974, freight charges paid
were $15,601.82, plus bunker fuel surcharge $1,742.08, heavy lift charge
$549.12, and tollage $15.81. Total charges paid apparently were $17,908.83.
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For bill of lading #94, Christopher Lykes (as per bill of lading, also referred to
by the parties as Sheldon Lykes), May 3, 1974, freight charges paid were
$299.06, plus bunker fuel surcharge $33.39 and tollage $0.99. Total charges
paid apparently were $333.44,

For bill of lading # 136, Mayo Lykes, April 24, 1974, freight charges paid
were $20,043.71, plus heavy iift $158. 18 and bunker fuel surcharges $2,238.05.
Total charges paid apparently were $22,439.94,

For bill of lading #141, Solon Turman, July 30, 1974, freight charges paid
were $14,843.83, plus heavy lift $312.83, bunker fuel surcharge $1,657.44,
tollage $25.33 and 15 percent port detention surcharge applicable on and after
May 31, 1974, of $2,273.50 based on the freight charges plus heavy lift charges.
Total charges paid apparently were $19,112.93,

For bill of lading #119, Sheldon Lykes, July 2, 1974, freight charges paid
were $224.57, 15% detention surcharge of $33.69, bunker fuel surcharge of
$25.08 and tollage of $0.38. Total charges paid apparently were $283.72.

For bill of lading #73, Solon Turman, August 6, 1974, freight charges paid
were $190.31, plus 15% detention charge of $28.55 and bunker fue! surcharge of
$21.25. Total charges paid apparently were $240.11,

For bill of lading #133, Charlotte Lykes, September 3, 1974, freight charges
patd were $13, 964.93, plus heavy lift $831.41, 15% detention $2,219.45, and
bunker fuel surcharge of $1,559.31. Total charges paid apparently were
$18,575.10.

For bill of lading #45, Christopher Lykes, September 14, 1974, freight
charges paid were $1,933.58, plus 15% detention $290.04, bunker fuel sur-
charge $215.90 and toltage $2.40. Total charges paid apparently were
$2,441.92.

For bill of lading #33, Adabelle Lykes, October 14, 1974, freight charges
paid were $379.88, plus 15% detention $56.98, bunker fuel surcharge $42.42
and tollage $1.68. Total charges paid apparently were $480.96.

For bill of lading #8, Aimee Lykes, October 24, 1975, freight charges paid
were $863.20, plus 15% detention $129.48 and bunker fuel surcharge $96.38.
Total charges paid apparently were $1,089.96.

For bill of iading #40, Gulf Shipper, November 22, 1974, freight charges paid
were $1,355.03, plus 25% detention $338.76 and bunker fuel surcharge
$151.30. Total charges paid apparently were $1,845.09. (The Mombasa deten-
tion charge was increased from 15 to 25% effective November 10, 1974.)

For bill of lading #83, Gulf Merchant, December 13, 1974, freight charges
paid were $256.65, plus 25% detention $64.16, bunker fuel surcharge $28.66,
and tollage $0.77. Total charges paid apparently were $350.24,

The above completes the determination of total freight and miscellaneous
charges paid.

Secondly, an attemnpt will be made to determine the applicable charges on the
various shipments.

On bill of lading #120, Dolly Turman, April 5, 1974, using item 1875 of the
tariff and the rate of $92 W (including $25 per ton Capetown to Mombasa
differential), the applicable freight charges on 123,120 pounds (ton of 2,240

L1 FM.C.
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pounds) are $5,056.71, plus bunker fuel $934.39 and tollage of $27.70, or a
grand total of $6,018.80. This shipment was overcharged $3,311.60.

All references to applicable rates herein will include the $25 per ton
Capetown-Mombasa differential.

On bill of lading # 123, Dolly Turman, April 5, 1974, for the vibrating screen,
using item 2140 of the tariff and the rate of $152.25, the applicable freight
charges on 310 cubic feet are $1,179.94. For pumps, using item 2115 and the rate
of $152.25,% the applicable freight charges on 1272 cubic feet are $483.39. For
the flotation machine and other related pieces, using item 2140 and the rate of
$152.25, the applicable freight charges on 5,040 cubic feet are $19,183.50.
These pieces being packed 24,400 Ibs. to a package were subject to heavy lift
charges of $14.35 per 40 cubic feet, or $1,808. 10. For more flotation machines
and pieces, the applicable freight charges on 1993 cubic feet are $7,585.86. Four
packages each weighing 15,600 Ibs. were subject to heavy lift charges of $7.25
per 40 cubic feet, or $361.23. For V-Belt drive guards, using itern 2140 and the
N.O.S. rate of $175.50, the applicable freight charges on 387.58 + cubic feet,
rounded to 388 cubic feet, are $1,702.35. For a jaw crusher, using item 2140 and
the crushing machine rate of $152.25, the applicable freight charges on 20 cubic
feet are $76.13. For the rod mill, using item 2140 and the $152.25 rate, the
applicable charges on 27 cubic feet are $102.77. On the automatic sampler
mechanism, using item 2140 at the N.O.S. rate of $175.50, the applicable
charges on 36 cubic feet are $157.95. On the flotation machinery using item 2140
at the $152.25 rate, the applicable charges on 227 cubic feet are $864.02. On the
total cubic feet of 8163 in bill of lading 123, the bunker fuel charge at $17 per ton
is $3,469.28. The total applicable charges on bill of lading # 123 are $36,974.52,
plus tollage of $38.80, or a grand total of $37,013.32. On bill of lading #123,
these shipments were undercharged $269.73.

On bill of lading # 124, Dolly Turman, April 5, 1974, for the whale back apron
feeder, using item 2140 and the rate of $152.25, the applicable charges on 370
cubic feet are $1,408.31. Heavy lift charges on 18,400 Ibs. at $8.90 per 40 tons
as freighted on 370 cubic feet are $82.33. On the jaw crusher, item 2140 and the
rate of $152.25, the applicable charges on 21,000 Ibs. are $1,427.34. Heavy lift
charges on 21,000 Ibs. at $10 per ton as freighted are $93.75. On the chain cases,
item 2140, N.O.S. rate of $175.50, the applicable charges on 68 cubic feet are
$298.35. On the drive guard, same N.O.S. rate, the applicable charges on 144
cubic feet are $631.80. On the hydraulic jack and parts, same N.O.S. rate, the
applicable charges on 945 Ibs. are $74.04. Bunker fuel charges on 21,945 pounds
at $17 per ton as freighted are $166.55, and on 582 cubic feet as freighted are
$247.35. Tollage was $9.44. The grand total of applicable charges on bill of
lading #124 was $4,439.26. The undercharges on bill of lading # 124 were
$133.03.

On bill of lading # 125, Dolly Turman, April 5, 1974, both parties agree that
the applicable charges, including $11.61 tollage total $6,457.78. It is so found.
Undercharges on this bill of lading are $722.49.

* Contract. rather then non-contract rates are used since Joy was a contract shipper.
2 Based on 76 inches X 45 inches X 64 inches, rounded to nearest cubic fool.



956 FEDERAL MARITIME COMMISSION

On bill of lading #126, Dolly Turman, April 5, 1974, both parties are in
agreement except for a $3 error in addition. It is found that the total applicable
charges are $616.59. Undercharges are $74.40.

On bili of lading # 132, Dolly Turman, April 5, 1974, on the crane girder, item
#2115, rate of $175.50, the applicable charges on 1,875,820 cubic inches, or
1086 cubic feet, are $4,764.83. Since the pieces were about 59 feet long, extra
length charges at $5.30 per 40 cubic feet were $143.90 and heavy lift charges on
9,132 Ibs. at $4.50 per ton as freightzd on 1086 cubic feet were $122.18. On the
hoist and trolley, item 2140, rate of $152.25, the applicable charges on 86,833
cubic inches, or 50 cubic feet, are $190.31. On the conductor bar assembly, item
2140, N.O.S. rate of $175.50, the applicable charges on 13 cubic feet are
$57.04. On the bridge drive-motor and gear box, item 2380, rate of $174.50, the
applicable charges on 19 cubic feet are $82.89. Bunker fuel charges on 1168
cubic feet at $17 a ton are $496.40, Please note that while the total cubic feet
listed on the bill of lading is 1181, the attached packing list for Exhibit #6 shows
a total of only 1168 cubic feet. Tollage is $2.48. The total applicable charges on
bill of lading 132 are $5,860.03. Undercharges on bill of lading #132 are
$860.44.

On bill of lading #133, Dolly Turman, April 5, 1974, on the motor feeder,
item 2140, rate of $152.25 on feeders, the applicable charges on 25 cubic feet are
$95.16. On softener piping, item 2140, N.O.S. rate of $175.50, the applicable
charges on 48 cubic feet (47.5 rounded to 48) are $210.60. On iron pipe and
fittings, item 1875, rate of $107.75 the applicable charges on 25 cubic feet are
$67.34. Oniron pipe and valves on 78 cubic feet, item 1875, rate of $145.75, the
applicable charges on 78 cubic feet are $284.21. On iron pipe (laterals), item
1873, rate of $107.75, the applicable charges on 17 cubic feet are $45.79. On P/E
solution tank, item 625, rate of $182.75, the applicable charges on 17 cubic feet
are $77.67. On steel drums anthralift for filters, itemn 2140 filters, rate of
$152.25, the applicable charges on 864 cubic feet are $3,288.60. On sand for
filters, item 625, N.O.S. rate of $182.75, the applicable charges on 360 cubic
feet are $1,644.75. On gravel for filters, item 1655, rate of $109.50, the
applicable charges on 20,784 lbs. are $1,016.00. On filter tanks, item 625,
N.Q.S. rate of $182.75, the applicable charges on 2005 cubic feet are $9,160.34.
On resin, item 3070, rate of $77, the applicable charges on 180 cubic feet are
$346.50. On gravel, item 1655, rate of $109.50, the applicable charges on 2132
Ibs. are $104.22. On gravel, same item, and rate, the applicable charges on 1932
Ibs. are $94.44, On softener tank, item 625, rate of $182.75, the applicable
charges on 362 cubic feet are $1,653.89. On brine tank, same item and rate, the
applicable charges on 134 cubic feet are $612.21. Bunker fuel charges on 4115
cubic feet at $17 per ton are $1,748.88, and on 24,848 lbs. are $188.58. Tollage
was $19.48. The total applicable charges on bill of lading 133 are $20,658.66.
Undercharges are $401.77 on bill of lading # 133,

On bill of lading #58, Gulf Shipper, April 12, 1974, the parties are agreed that
the total applicable charges are $7,627.72. It is so found. There are no over-
charges and no undercharges on this bill of lading.

On bill of lading #59, Gulf Shipper, April 12, 1974, the parties are agreed that
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the total applicable charges are $6,350.76. It is so found. Undercharges on this
biil of lading are $766.09.

On bill of lading #73, Gulf Shipper, April 12, 1974, the parties are agreed that
total applicable charges are $7,547.99. It is so found. There are no overcharges
and no undercharges on this bill of lading.

On bill of 1ading # 164, Thompson Lykes, April 25, 1974, on electric motors,
item 2380, rate of $174.50, the applicable charges on 95,256 cubic inches each in
2 boxes, or 110 cubic feet are $479.88 plus bunker fuel charges of $46.75 and
tollage of $0.86, or total applicable charges of $527.49. Undercharges on bill of
lading # 164 are $73.88.

On bill of lading #93, Thompson Lykes, April 25, 1974, on filtrate receiver
tanks, item 2140, N.O.S. rate of $175.50, the applicable charges on 164 cubic
feet are $719.55. On flotation machines, item 2140, rate of $152.25, the
applicable charges on 1665 cubic feet are $6,337.41. Heavy lift charges on 2
packages each of 15,600 1bs. at $7.25 per 40 cubic feet are $301.78. On flotation
machine parts, same item, same rate, the applicable charges on 1665 cubic feet
are $6,337.41, and heavy lift charges are $301.78. On dual cell drive guards,
item 2140, N.O.S. rate of $175.50, the applicable charges on 294 cubic feet
{each crate has a different measurement} are $1,289.92. On the lab sample
splitter, item 2140, N.O.S. rate of $175.50, the applicable charges on 30 cubic
feet are $131.63. On air compressors, item 2140, rate of $152.25, the applicable
charges on 282 cubic feet are $1,073.36. Bunker fuel charges on 5100 cubic feet
at 317 per 40 cubic feet are $2,167.50. Tollage was $15.81. Total applicable
charges on bill of lading #93 are $18,676.15. Undercharges on bill of lading
#93 are $767.32.

On bill of lading #94, Sheldon Lykes (or Christopher Lykes on bill of lading),
May 3, 1974, the parties are agreed that the total applicable charges are $333.44.
It is so found, There are no overcharges and no undercharges on bill of lading
#94,

On bill of lading #136, Mayo Lykes, May 5, 1974, the parties are nearly in
agreement that the total applicable charges are the same. The complainant
computes charges of $24,602.62, and adding tollage makes its total $24,619.29.
The respondent computes charges of $24,607.58 plus tollage of $16.67, or a
grand total of $24,624.25. The parties apparently agree on the applicable rates
but differ in computations of cubic feet, for example 518 cubic feet of motors
(complainant} and 519 cubic feet in total of motors (respondent). As noted in the
decision of the Commission, *‘all cargo shall be measured on the overall meas-
urements of the individual packages.”” The respondent computed charges by
individual packages and their measurements, whereas the complainant, appar-
ently for convenience totalled similar packages. Therefore it is found that the
charges as computed by respondent are correct for bill of lading # 136. The total
applicable charges for this bill of lading, including tollage are found to be
$24,624.25. Undercharges on bill of lading #136 are $2,184.31.

On bill of lading #141, Solon Turman, July 30, 1974, the parties are in
substantial agreement, that is, the complainant shows total applicable charges of
$21,029.14 (includes cormrection from $29.98 to $34.26 of complainant’s third
listing), whereas the respondent shows total applicable charges of $20,904.29.

21 FM.C,
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The difference between the parties is accounted for by the lower rates shown
applicable by the respondent for splice plates, item 1875, rate of $106.75, for
floor plates, same item and rate, and for threaded rods, item 1875, rate of $92.00.
Accordingly, it is found that the total applicable charges on bill of lading #141
are $20,904.29. Undercharges on bill of lading # 141 are $1,791.36.

On bill of lading #119, Sheldon Lykes, July 2, 1974, the complainant’s
computations appear correct. (The respondent divides the first box on the
packing list into two items at two rates, but consistency calls for one rate for each
box or package.) Complainant’s total applicable charges of $321.46 are ac-
cepted. (These include bunker fuel of $25.08 not listed by complainant.) Under-
charges on bill of lading #119 are $37.74.

On bill of lading #73, Solon Turman, August 6, 1974, on electrical equip-
ment, item 2140, N.O.S. rate of $175.50, the basic applicable charges on 49
cubic feet are $214.99 plus 15% detention $32.25, bunker fuel $20.83 and
tollage $0.26. Total applicable charges on bill of lading #73 are 268.33.
Undercharges on bill of lading #73 are $28.22.

On bill of lading #133,Charlotte Lykes, September 3, 1974, complainant’s
third item lists 51,180 pounds, which apparently should be 49,310 pounds. Thus
complainant added $195.57 too much to this calculation. The respondent con-
sistently has calculated charges on individual packages, rather than by totalling
various packages. Accordingly, the calculations of the respondent are accepted
for bill of lading #133. Total applicable charges on this bill of lading including
tollage are $19,629.32. Undercharges on bill of lading #133 are $1,054.22.

On bill of lading #45, Christopher Lykes, September 14, 1974, respondent’s
calculations are accepted. Total applicable charges on this bill of lading are
$2,672.84. Undercharges on bill of lading #45 are $230.92.

On bill of lading #33 Adabelle Lykes, October 14, 1974, respondent’s
calculations are accepted. Total applicable charges on this bill of lading are
$480.95. Overcharges on this bill of lading are one cent.

On bill of lading #8, Aimee Lykes, October 24, 1974, respondent’s calcula-
tions are accepted. Total applicable charges on this bill of lading are $1,143.48.
Undercharges on bill of lading #8 are $54.42.

On bill of lading #40, Gulf Shipper, November 22, 1974, respondent’s
calculations are accepted. Total applicable charges on this bill of lading, includ-
ing tollage are $1,852.23. Undercharges on bill of lading #40 are $7.14.

On bill of lading #83, Gulf Merchant, December 13, 1974, the parties’
calculations agree when tollage of $0.77 is included. Accordingly, itis found that
the total applicable charges on this bill of lading are $350.24. On bill of lading
#83 there are no overcharges and no undercharges.

The total overcharges on the various bills were $3,311.61. The total under-
charges on the various bills of lading were $9,457.48. Net undercharges, consid-
ering offsetting overcharges, are $6,145.87. Stated otherwise, total charges paid
were $188,229.51, and total applicable charges were $194,375.38. Net under-
charges are $6,145.87,

) (S) CHarrLEs E. MORGAN
WasHINGTON, D.C. Administrative Law Judge
March 5, 1979

21 FM.C.
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DockeT No. 74-41

AGREEMENT Nos. 8200, 8200-1, 8200-2, aND 8200-3
BETWEEN THE Paciac WESTBOUND CONFERENCE
AND THE Far EAsT CONFERENCE

Interconference ratemaking agreement is found not justified and is disapproved pursuant to section 15
of the Shipping Act, 1916.

Elkan Turk, Jr. for Far East Conference and its member lines.

Edward D. Ransom for Pacific Westbound Conference and its member lines.

Michael B. Crutcher and Jonathan Blank for the Port of Seattle.

Samue! H. Moerman and Paul M. Donovan for Port Autherity of New York and New Jersey.
Gary E.Koecheler for Maryland Port Administration.

John Robert Ewers, C, Douglass Miller and L. Malleson Longstreet for Burean of Hearing Counsel.

REPORT AND ORDER
April 18, 1979

BY THE COMMISSION: (Richard J. Daschbach, Chairman; Thomas
F. Moakley, Vice Chairman; James V. Day
and Leslie Kanuk, Commissioners)*

This proceeding was initiated by the Commission on September 13, 1974, to
determine whether Agreement Nos. 8200, 8200-1, 8200-2, and §200-3 (collec-
tively, the Agreement) between the member lines of the Pacific Westbound
Conference (PWC) and the member lines of the Far East Conference (FEC)
should be approved, disapproved, or modified pursuant to section 15 of the
Shipping Act, 1916 (46 U.S.C. 814). The Agreement, as initially approved by
‘the Commission in 1952, authorized the conferences to establish rates, rules, and
regulations applicable to the port-to-port transportation of certain cargo from
U.S. Pacific, Atlantic, and Gulf Coast ports to destinations in the Far East.? A

*Commissioner Karl E. Bakke's dissenting opinion will foliow.

* The FEC member lines are: Barber-Blue Sea Line; Galleon Shipping Corporation; Japan Line, Ltd,; Kawasaki Kisen Kaisha, Lud.;
Maritime Cunplny of the Huhppnu Inc.; Misui 0.5 K. Lines, Ltd.; Moller-Maersk Line, A.P.; Nippon Yusen Kaisha;, United
States Lines, Inc.; Wi C ion; and Y hits-Shinnihon S hip Co., Lid. The PWC membership consists

of e eleven FEC cumiers as well as the fnllu;mg ten lines: Américan President Lines, ud The East Asiatic Co., Lid.; Knuten Line;
Korea Marine Transport Ca., Lid.; Phoenix Comtainer Lines (1976) Lid.; Scindia Sweam Navigation [1d.; Sea- L.lnd Service, Inc.;
Seatrain Pacific Services, S A.; Showa Line, {1d.; and Zim Costainer Smic!.

£ di

! The Agi expressly p bes inter ion and sgr on PWC land rates, although as & practical
matter, information supplied by FEC lines puruant to the A greement is utilized by the PWC lines in sening their overland rales. Certain
bulk commadity ilems are also npted from the Ag;

2] FM.C. 959
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subsequent amendment to the Agreement® established the joint ratemaking
procedures currently employed by the proponent lines in implementing the
original agreement. Agreement 8200-3, which is before the Commission at this
time, would extend the Agreement, as amended, indefinitely.

By its September 13, 1974, Order the Commission commenced an investiga-
tion into whether continuation of the Agreement was necessitated by legitimate
transportation objectives, and also approved the Agreement pendente lite to
preserve the status quo. Participating parties were the proponent lines, the
Commission’s Bureau of Hearing Counsel (Hearing Counsel), and three port
authorities; the Port Authority of New York and New Jersey (NY/NJ), the
Maryland Port Administration (Maryland), and the Port of Seattle (Seattle),
which were granted leave to intervene. Administrative Law Judge William
Beasley Harris (Presiding Officer) issued an Initial Decision on December 1,
1975, approving the Agreement until further order of the Commission, with
minor modifications.* The approval was based on the alleged public benefits in
stabilizing and maintaining the Far East trade from West and East Coast ports,
and in avoiding destructive rate competition. The Presiding Officer also attached
importance to the long history of the Agreement and its series of previous
short-term approvals. Seattle filed exceptions to which all other parties except
Maryland replied. Oral argument was heard by the Commission on April 7,
1976.

THE AGREEMENT

The Agreement requires the PWC and FEC member lines to meet regularly and
authorizes the two conferences to agree to create or modify rates, tariff rules or
regulations relating to the assessment of rates or the computation of charges.
Decisions are reached by a separate vote of the membership of each conference;
quorum and voting: requirements for each conference are governed by the
respective conference agreements, The Agreement also authorizes the formation
of joint cornmittees which may discuss rates and other matters-and offer recom-
mendations to the conferences. The conferénces are required under the Agree-
ment to exchange information with each other, i.e., *‘copies of their respective
tariffs, circulars, memoranda® and minutes.”’ Each conference is also required,
upon receipt of requests by shippers for tariff reductions, or for the establishment
of rates for new tariff items, to furnish to the other conference detailed informa-
tion concerning the shippers' request.® A decision to effect a tariff change
requires notification to the other conference, and a tariff reduction-entitles the

1 Agreement No. 5200-2, approved October 16, 1968.

* The Presiding Officer imposed the folliwing conditions: (1) the Agresment be modified to reflect that PWC overland rates aro
based in part on information obtained from FEC pursuant to Agreement No, 8200-2; (2) the Agreement reflect that cach conference
relays to the-othar information it receives from shippers requesting rate reductions; (3) the Commisslon be provided with a copy of each
conference's annual cargo siatistics; and (4) both confercnces maintain records of interconference oral, telex and teletype communica-
tions regarding propossd rate-actions.
. ¢ Th;:un *'memoranda™ is not defined in the Agreement or explained by the record, and consequently , the scope of this provision
s unclesr.

¢ The information required to ba furnished is:
1. Nature of cargo and wse.
2. Bxport packaging.
3. Weight and measurement per package and cuble feat per 2,000 Iba.
4. [nvoles valye at shipping point.
. Point of origin.

M"M"EMOC
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corresponding conference to make a similar or lesser reduction. A tariff increase
entitles the comresponding conference to make a greater or lesser increase, or
none at all; the initiating conference may then further adjust or rescind its action
to correspond with the action of the other conference.

When one conference establishes a rate or when both conferences agree on
commodity rates for a new tariff item,” the Agreement requires that the initial
difference by which the FEC rate may exceed the PWC rate shall not exceed
$6.00 per revenue ton, nor shall it be less than the accessorial charges assessed
the commodity by the PWC member lines. On established commodity rates,
where the FEC rate exceeds the PWC rate by less than the PWC accessorial
charges, PWC may adjust its rate to reflect a differential of not more than the
accessorial charges; where the FEC rate exceeds the PWC by more than $6.00 per
revenue ton, FEC may adjust its rates to achieve a differential of not less than
$6.00. The rate differential provisions do not apply to the relationship between
PWC overland rates and either PWC local rates or FEC rates.

When it is not practicable to schedule a meeting, the conferences are au-
thorized by the Agreement to confer on rates, rules, and regulations by any means
of communication, provided that final action taken pursuant to such discussions
be recorded and filed with the Commission within 30 days. The Agreement also
preserves the right of each conference to take independent action. When a
conference determines that conditions affecting its operations require an im-
mediate change in its tariffs, it may do so, providing that the corresponding
conference is given 48 to 72-hour advance notice.®

POSITION OF THE PARTIES

PWC, FEC, and NY/NJ (collectively, Proponents), all favor approval of the
Agreement for essentially the same reasons.? Proponents contend that very little
tustification is required for approval because this is an extension of a long-
standing, previously approved agreement. They allege that the Agreement, in
authorizing price-fixing and requiring inter-conference exchange of information,
is necessary to prevent all-out rate competition between PWC and FEC. Its
fundamental benefit, Proponents claim, is that it serves as a stabilizing influence
for the North American/Far East trade.'® The exchange of information allegedly
allows more intelligent ratemaking, ensures accuracy of shipper information,
prevents ‘“whipsawing’” tactics of shippers, and allows the conferences to be
more informed of and therefore more responsive to shippers’ needs. Proponents
also contend that the prescribed rate spread between PWC and FEC allows FEC

6. Estimated annual tonnage.

7. Petiod of movement.

8. Reason for tariff change, including foreign petition. if any

9. Manner in and date upon which the rate matter will be idered, i.e.. if ata confi ing, the scheduled date of the

meeting.
10. Any committee recommendations with respect to the request.
11. Any other data of an informative nature relative to the request.
7 Except for open rates and certain bulk commodity items which are specifically excluded from ¢ ge by the Agl
48 hours if notice is given by telegram. and 72 houts if given by air mait.
* These parties occasionally prescnted slightly differing viewpoints. but none of the differences is relevant to the Commission’s
disposition of this proceeding. Marytand filed no briefs in this proceeding.
1% This is alleged to be particularly imporant because of the recent advent and growth of inerization, which involves increased
~apital i and provid opportunities for hidden rate competition in the form of differences in complex and
specialized tarifl rules.




962 FEDERAL MARITIME COMMISSION

to compete effectively without there being a parity of rates, or such a large
differential in rates that destructive rate competition would resuit.

Seattle vigorously protests the specific rate differentials.chosen by the PWC
and FEC, claiming that the $6.00 maximum spread is too little. Seattle argues
that the FEC rates should be substantially higher than PWC rates, as West Coast
ports and shippers should benefit from lower costs reflecting their relative
proximity to the Far East, and the rates should more accurately reflect the
disparity in costs of services for eastern versus western ports and shippers."
Seattle’s exceptions all refer to its conclusions regarding the rate differentials.'®

Hearing Counsel argues that the Agreement’s benefits are overrated by Propo-
nents, but nonetheless concludes that the orderly exchange of information and the
establishment of a rational differential between PWC and FEC rates justify the
Agreement’s allegedly limited anticompetitive effects.

DiscussION

Upon review of the entire record the Commission concludes, for the reasons
set forth below, that the Agreement fails to achieve legitimate commercial
objectives that would justify its anticompetitive effects. The Agreement will
therefore be disapproved.

Because the Agreement calls for the fixing of prices, it constitutes a per se
violation of section 1 of the Sherman Antitrust Act (15 U.S.C. 1). An agreement
which violates the antitrust laws is approvable only if it is required by a serious
transportation need, necessary to secure important public benefits or in fur-
therance of a valid regulatory purpose of the Shipping Act. Federal Maritime
Commission v. Aktiebolaget Svenska Amerika Linien, 390 U.S, 238, 243 (1968).
None of the Agreement’s alleged benefits is substantial enough to warrant
approval under these standards. :

Proponents argue that the long history of short-term approvals granted this
Agreement merits the Agreement a more relaxed standard for justification at this
time. However, the Commission has previously found that a
*history of prior approvals,’ no matter how long,may be an indication of nothing more or Jess-than a
failure to scrutinize operations under the particular agreement, which failure may or may not have
been justified in the particular case . . . . Moreover, a prior approval under sec. 15, no matter how
long ago granted, may not be converted into a vested right of continued approval simply because the
parties to the agreement desire continued approval. Investigation of Passenger Steamship Confer-
ences Regarding Travel Agents, 10 F. M.C. 27, 34, n. 6 (1966), qff d sub nam. Svenska, supra.
Each extension must stand alone and be judged in light of present circumstances.
Recent develapments in the trades covered by the Agreement make a thorough
review of its justification particularly appropriate.

" Seattle has not shown, however, how it or any other West Coast interests have suffered as a result of the $6.00 maximum
differential. noc has it proposed a modification. As to those provisions of the Agreement to which Seattle has no objection, it
recommends a ane-year approval requiring periodic Commission review as opposed to an unlimited cxension as sought by the
Agreement’s proponents.

* Specifically, Seattle argues that the Presiding Officer:
t. Improperly allocated the burden of justification for continuation of the existing rate differentials;
2. Erroneously concluded that the record contained insufficient information to require modification;
3. Failed to evaluate the anticompetitive effect of the differential provisions;
4. Failed to find that the West Coast ports and shippers are discriminated against as a result of the_differentials;
8. Erroneously made the Agreement prasumptively approvable; and
6. Failed t6 find thiat changed trarisportation circumstances require modification of the Agreement.

3 See, infru, at 15,

PN .
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Proponents argue that the proposed inter-conference information confers an
important public benefit. The exchange of information concerning the details of
the shippers’ requests undoubtedly furnishes the carriers with useful market data.
What is desirable to the conferences, however, is not necessarily a need, benefit
or purpose which satisfies the Svenska requirements. The repeated contentions in
the record that these ‘‘open channels’’ and the rate differentials prevent the
inter-conference competition from deteriorating intc a rate war are neither
self-evident nor supported by the record. References to a rate war in the trade
prior to World War II do not compensate for the absence of convincing evidence
of such a possibility in the trade at present, or, if such circumstances did exist,
that this Agreement provides a remedy."

On the other hand, there are several indications that destructive rate practices
between the conferences are not likely to occur. The Agreement specifically does
not apply to the relationship between PWC overland rates and FEC rates, yet the
midwestern-source cargo, to which PWC overland rates are most likely to apply,
is the most probable source of competition between the two conferences.
Moreover, in recent years,'® there has been a dramatic increase in intermodal
transportation in the trade, particularly minilandbridge carriage westbound from
East Coast ports.'® The difference in inland areas served by the conferences and
the exclusion from the Agreement of overland rates, open rates and certain bulk
commodities greatly diminish any stabilizing effect the Agreement may have
upon the trade generally.

Propenents’ contention that the rate differential provisions are necessary to the
stability of the trade is particularly unpersuasive. The differential regulations, as
are all the provisions of the Agreement, are subordinate to the conferences’ right
to independent action. Also, they are merely permissive in nature; the confer-
ences are under no obligation to meet or respond at ali to each other’s rate
adjustment. It is apparent from a reading of the Agreement that the $6.00 per
reventie ton maximum spread is mandatory only for ‘‘new’’ commodity items.
FEC counsel confirmed at oral argument that after a rate has been in effect for as
little as one day, the commodity item is no longer ‘“‘new.”’'” The continued
existence of any particular differential, therefore, is not mandated, and the
differential provisions are at best merely a guideline."

14 We aiso note that Agreement No. 10135, the FEC and PWC Discussion Agreement. already permits the member lines of those

conferences to discuss, consider, and agree upon ions 1o the e garding several items of mutual interest.
Agreement No. 10135 overlaps considerably the subject matter in the instant Agreement. Agreement No. 10135-6, which would
extend Ag No. 10138 indefinitely, was conditionally approved by the Commission by order served Murch 23, 1979, subject to

the deletion of its provisions aulhorizing rate discussions.
'* The instant record was compiled in 1975,

* An FEC application for intermodal ratemaking authority was denied in Agreement No. 17-34  Applicution of the Fur East
Conference jor Intermaodal Authoriry, F.M.C. ., 18 S.R.R. 1685 (1979). and that conlerence. lherefore. offers only
port-to-port service. PWC has offered overlan@/OCP rutes from Pacific ports to the Fur East since 1923, and was granted intermodal
ratemaking authority in 1976. Agreement No. 57-96—Pacific Westhound Conlerenre Extension of Authority for Intermodul Services,
]9 F.M.C. 289, 16 5.R.R. 156 (1975). PWC published a minibridge tariff effective February 1. 1977, and PWC minibridge
cargo comprises an increasingly substantial portion of U.5./Far East trade. See North Pacific Trude Stiudy—A Staf] Report. FM.C.oat
4. % and 18. A PWC interior intermodal (microbridge) tariff was filed on May 18. 1978, but was voluntarily cancelled before it tock
effect. Agreement No. 57-96, however, authorized individual PWC member lines to publish independent microbridge tarifts, and a
few have done so. offering service from Denver. Chicago, Minneapolis/St. Paul. Kunsas City/St. Louis. and Milwaukee. The
microbridge service has yet to achicve the same level of commercial acceptance with shippen as has minibridge service.

V7 See, Oral Argument Transcript, at 36, 38.

* When FEC Chairman Flynn was asked, **In your opinion, is a rate spreud really necessary? | mean. is a provision like the $6.00
provi actualiy y?'*, he testified: **[ think itacts us a barometer (o some degree as to the levels of future pricings with regard
to both Conferences. As to its abstract necessity, | have mixed emotions. frankiy. persanalty™ (Transcript. at 500).
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That the differential provisions are of less than crucial importance to the
stability of the trade is further evidenced by the record. Exhibit 23, entitled
*PWC/FEC Rate Spreads on Commodities Moving in Substantial Quantities by
Each Conference.’” shows that in 1974, 46 of the commodities listed in that
Exhibit had differentials exceeding $6.00, while only 41 had spreads at or below
the **maximum.'” Even more significant is the fact that the spreads had been
increasing dramatically each year. We cannot concur either with Proponents’
contention that the differentials are necessary to structure a balanced relationship
between the conferences, or with Seattle’s argument that the $6.00 *“maximum”’
has had a significantly detrimental and discriminatory effect on West Coast
shippers and ports.

The relative stability in the Far East trade from 1965 to 1968 further belies the
exaggerated threats of instability absent approval of this Agreement. This period
followed the Commission’s order that the conferences cease operation of their
unfiled agreements implementing the original Agreement No. 8200,'® and pre-
ceded approval of Agreement No. 8200-2, under which the conferences cur-
rently operate. There was in those years no instability or *‘rate war’’ in the trade,
even absent an agreement authorizing differentials and establishing inter-
conference communications.*®

FEC and PWC membership has changed since the record was closed on
August 20, 1975, Every member of FEC is now a member of PWC. Moreover,
the record indicates, as common sense would suggest, that a carrier with dual
membership will, in voting in one conference, take into consideration its com-
pany policy and the effect of its vote on its company’s trade from the opposite
coast.?* The prediction of a rate war between two conferences in which the
membership of one is completely subsumed by the other requires a degree of
conjecture not appropriate in application of the Svenska criteria.

In conclusion, the Commission finds that the commercial objectives offered in
Justification for the Agreement are largely theoretical and are too meager to
justify its anticompetitive potential, particularly in light of the recent growth of
intermodalism, the decline in all-water transport from East Coast ports, and the
overlapping membership of the conferences. The Proponents have not met their
burden of showing that the Agreement is required by a serious transportation
need, necessary to secure important public benefits, or in furtherance of a valid
regulatory purpose of the Shipping Act.”

THEREFORE, IT IS ORDERED, That Agreement No. 8200, 8200-1,
8200-2 and 8200-3 are disapproved; and

IT IS FURTHER ORDERED, That this proceeding is discontinued.

* Joint Agreement Beiween Member Lings of the Far Eust Conference und the Member Lines of the Pacific Westhound Conferenc ¢
8 FM.C, 553 (1965)

* Propanents counter that the reason for thay period of Wability was that the ines were ““exerciung diligence and not takang random
and wild-eyed actions™ because they were planring and negotiating a tuture mier-conference agredment gt the tme (Transcapt, FEC
witness Flysm, at 508-511) This Commission is not persuaded that the propoced per ¢ violauon of the antirust taws. can be ustified
by the conterences’ bald asvertion that the Agreement 1+ the conterences’ only protectian against their own threat~ ot urespansble
burineys behavior

B See. ¢ g . Exbibit 21 ot 3, testimony ot PWC wiraess John E Teubner, at 121

* Because the Agresment i» disapproved in 1y entirety, It s URRecessdry to address Seattle’s specitic exceptions 10 portions ot the
Agreement approved by the Presiding Oificer

21FM.C.
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Commissioner Karl E. Bakke, dissenting: For the reasons stated hereafter, 1
disagree with the conclusion of the majority that proponents have not met their
burden of justifying approval of this Agreement under the standards of section
15.

The majority decision is premised on a rigid, mechanistic application of the
Svenska standards:

**Because the Agreement calls for the fixing of prices, it constitutes a per se violation of section ! of
the Sherman Antitrust Act (15 U.S.C. 1). An agreement which violates the antitrust laws is
approvabie only if it is requited by a serious transportation need, necessary to secure important public
benefits or in furtherance of a valid regulatory purpose of the Shipping Act. Federal Maritime
Commission v. Aktiebolaget Svenska Amerika Linien, 390 U.S. 238, 243 (1968). None of the
Agreement’s alleged benefits is substantial enough to warrant approval under these standards.""!

**Substantial’’ is an equivocal word in any context, but particularly so in
making factual determinations where the burden of persuasion (justification)
requirement is flexible, varying as a direct function of the degree of anticompeti-
tive effect. The commission has long recognized that in considering an agree-
ment under the Svenska standards, the scope and depth of proof required may
vary from case to case in relation to the degree of invasion of the antitrust laws.
See Agreement No. 8760-5—Modification of the West Coast United States and
Canadallndia, Pakistan, Burma & Ceylon Rate Agreement, 17 FM.C. 61
(1973), and Agreement No. 57-96—Pacific Westbound Conference Extension
of Authority for Intermodal Services, 16 SRR 159, 19 F.M.C. 289 (1975).
Indeed, the D.C. Circuit Court of Appeals is of the same view. In U.S. Lines v.
FMC, F.2d (D.C. Cir., 1978), it expressly held that the extent of justification
required for approval of an agreement under section 15 depends upon the severity
of the anticompetitive impact of the agreement, not merely upon whether the
agreement is or is not a per se violation of the antitrust laws:

“‘But the fact that a given practice is considered under a rule of reason, rather than as a per se
violation, does not mean that the dangers to competition in any particular circumstances are
necessarily lower: clearly, certain practices which are notper se violations may, depending upon the
facts of the particular case, restrict competition more severely than would per se restraints.” (Ship
opinion, p. 16, n. 31.)

The facts of record in this case clearly demonstrate that even though the
Agreement provides for concerted action on rates and the fixing of rate differ-
entials, there are provisions that significantly diminish the present and potential
anticompetitive impact of the Agreement on rate structures in the trades in-
volved. The authority to agree on rates and rate differentials is permissive only.
All activity under the Agreement is subject to the right of each conference to take
independent action. Furthermore, the Agreement affects only a portion of the
cargo carried by the conferences; it does not apply to open rate cargo (including
most commodities moving in bulk), nor to overland cargo carried by PWC.
Under these circumstances, it seems to me that the quantum mark of justification
required for approval under Svenska is somewhere at the lower end of the
dipstick, well immersed in the facts of record concerning benefits to be derived

from approval.

! Repornt and Order, p. 9.
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In this connection, the majority opinion also fails to give any weight to the fact
that this Agreement has received prior Commission approvals over a substantial
number of years. The statement-that ‘‘each extension must stand alone and be
judged in the light of present circumstances’’* appears to be squarely at odds with
recently stated Commission policy regarding the proper weight to be given a
history of prior Commission approval. In Agreement No. 9929-3—Pendente
Lite Extension of Combi Line Non-Lash Service, Order on Remand served March
15, 1979, the Commission stated:?

** Absent information indicating that & previously approved section 15 arrangement with a demon-
strated record of commercial acceptance is unfair to competing carriers, ports or shippers, the
arrangement’s continuation for a further reasonable period of time is a matter which should ordinarily
result in section 15 approval.’

This is an eminently sensible position to which violence should not—and need
not—be done in this case.! The continued past approval of this Agreement and
the lack of any substantial evidence that it has operated in a manner inconsistent
with the standards of section 15, coupled with absence of any protest concerning
anticompetitive effect, should weigh strongly in favor of continued approval of
the Agreement.

I further disagree with the rather cavalier dismissal by the majority of the
pre-World War II rate war as some indication of what could now happen in the
trade absent continued approval of this Agreement. The Agreement has been in
force since 1952, with one brief hiatus from 1965 to 1968. Completely writing
off pre-agreement history of rate war conditions in these trades places the
proponents in the difficult position of trying to prove a negative.

The fact that pre-agreement rate war conditions in- these important Far East
trades have been avoided during a lengthy period of operations under Agreement
Nos. 8200, 8200-1 and 8200-2 is a relevent factor weighing in favor of
continued approval of the Agreement. It is not necessary that the proponents of
this Agreement, given its rather limited anticompetitive effects, prove that absent
approval of the Agreement the trades involved would ‘‘deteriorate into a rate
war.”” In my view, it is sufficient to show, as has been done, that the Agreement
will continue to be a healthy stabilizing influence on the rate structures of the
important trades covered by these conferences.® '

In conclusion, it is my view that the record clearly dictates a finding that the
orderly exchange of information and the maintenance of a rational relationship
between the rate structures of these two competitive conferences is in the public

* Report and Order, p. 10
* 8lip Opinion, p. 10.

* Despite the fact that the agreement has been approved and in effect since 1952 (with one brief hiaws from 1965 to 1968), and
Agreement 8200-2 has been approved by various orders of the Commisaion since October 16, 1968, and the further fact that & full
evidentiary hearing and investigation into the continued appravability of Agresment 8200-2 was hegun in this proceeding on
September 13, 1974, no party has urged that the Agreement should be disapproved under the standards of section 15, (The limited
arguments of the Por of Seattle with respect to the $6.00 differential between FEC and PWC initia! rates were properly rejecied by the
ALJ)

* The implication in Footnote 14 on page 11 of the Report and Order, that conditienal appmvnl of Agreement No. 10135-6 on March
23, 1979, grants authority which overlaps authority contained In Agl B200-2 is i The exchange and di {on of
information and recommendations ing ‘' general tech [ nts, i ¢ effici in service, fuel conserva-
tion, envlmnmenu.l studies and upgrading oﬂhﬂ neuunl body synem" perrmtled by Agreement 10133-6is lubsunhully different from
the rate d and agl authority d by A §200-2.




PACIFIC WESTBOUND CONFERENCE AND THE FAR EAST CONFERENCE 967

interest. This is particularly true at the present time, in light of the changing
competitive relationships between the conference trades arising from the recent
and continuing growth of intermodalism.

Accordingly, I would approve extension of the Agreement for a further two
year period, subject to the modifications recommended in the Initial Decision.

(S8) FraNcis C. HURNEY
Secretary
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BATON ROUGE MARINE CONTRACTORS, INC.
Y.

CARGILL, INCORPORATED

Cargill, Incorporated’s charge to stevedores found to be reasonable within the meaning of section 17
of the Shipping Act, 1916.

Edward 5. Bagley for Complainant Baton Rouge Marine Contractors, Inc.

Edward J. Sheppard, Edward Schmelizer and Victor Anderson for Respondent Cargill, Incorporated.

John Robert Ewers, C. Douglass Miller and Patricia Byrne for Hearing Counsel.

REPORT AND ORDER
April 19, 1979

BY THE COMMISSION: (Richard J. Daschbach, Chairman; Thomas
F. Moakley, Vice Chairman; Karl E. Bakke
and James V. Day, Commissioners)*

PROCEEDINGS

This proceeding arose as a result of a complaint filed by Baton Rouge Marine
Contractors, Inc. (BARMA), alleging that Cargill, Incorporated (Cargill) had
violated and continued to violate sections 15, 16, and 17, Shipping Act, 1916
(the Act) (46 U.S.C. 814, 815 and 816), by unilaterally modifying a lease
agreement between Cargill and the Greater Baton Rouge Port Commission
(Port), which agreement had previously been approved by the Commission.
BARMA contended that the modification resulted in the imposition of unlawful
charges and conditions upon stevedoring companies conducting business at the
marine grain elevator at Port Allen, Louisiana, and was not filed with the
Commission as required by section 15,

In a Report and Order served January 3, 1975, in Baton Rouge Marine
Contractors v. Cargill, Inc., 18 F.M.C. 140(1975), the Commission found that
Cargill’s imposition of charges and conditions did not constitute an unfiled
modification of the lease agreement between Cargill and the Port. While the
Commission did not find a violation of section 16, it did find that certain charges
and conditions imposed by Cargill on stevedores were not reasonably related to
the economic or commercial benefit derived by those stevedores from their use of

* Commissioner Leslie Kanuk will issue a separate opinion.

"o NY T RE M
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the facilities and services provided by Cargill and thus constituted unjust and
unreasonable practices in violation of section 17. The Commission remanded the
proceedings for a determination of a proper allocation formula based on the
actual benefits derived by stevedoring companies from their use of Cargill’s
terminal facilities and the appropriate charge against stevedores based thereon.

On February 12, 1976, the United States Court of Appeals for the District of
Columbia Circuit affirmed the Commission’s decision. Cargill, Inc. v. Federal
Maritime Commission, 530 F.2d 1062 (D.C. Cir.), cert. denied, 429 U.S. 868
(1976).

On November 30, 1977, Administrative Law Judge William Beasley Harris
(Presiding Officer) served a ‘‘Supplemental Decision on Remand’’ (Remand
Decision I), in response to the Commission’s 1975 Report, in which he con-
cluded that the record was inadequate to resolve the issues raised by that Report.
The Presiding Officer accordingly recommended that the proceeding be
reopened, and in the alternative, suggested other dispositions of the proceeding.

BARMA and Cargill excepted to the Presiding Officer’s recommended
reopening. The Commission’s Bureau of Hearing Counsel (Hearing Counsel),
though opposed to reopening, took the position that **‘the very deficiencies which
caused the Commission to remand this proceeding for further hearing still
exist.””!

On April 4, 1978, the Commission again remanded the proceeding, noting that
if the Presiding Officer deemed the record inadequate, then the Presiding Officer
should have ‘‘sua sponte reopened the proceeding rather than issue his Supple-
mental Decision.”’? The Presiding Officer has now served a second **Supplemen-
tal Decision on Remand,”’ (Remand Decision II), in which he concludes that
Cargill has failed to present a proper allocation of the services and benefits to
stevedores based on actual use which would justify a charge against stevedores
other than as found in the Commission’s 1975 Report.

BARMA, Cargill, and Hearing Counsel have filed Exceptions to the Presiding
Officer’s Remand Decision II and Replies to Exceptions.

THE REMAND DEcisioN 11

In his Remand Decision II, the Presiding Officer found that Cargill had failed
to justify its ten cent per ton charge against stevedores.” He concluded that except
to the extent found lawful by the Commission, Cargill had failed to establish that
stevedores derive actual benefits from their use of Cargill’s services and facili-
ties. Accordingly, he found that Cargill’s charge could not be justified by
allocating a percentage of the cost of those services and facilities to stevedores.*

' Alternatively, Hearing Counsel urged the Commission to consider the prevailing service and facilities charges in rhe ared as a
measure of benefit and find Cargill's charge not to be in violation of section 17.

® At the hearings beld in resp to the C ission's 1978 Report and remand. only Cargill presented evidence. At the second
remand hearing. held in response to the Commission's April 4, 1978 Order of Remand, Cargill advised that its cost analysis (a
Freas-type study) had been fully presenied to the extent that such was available (Cargill had not done a full-scale Freas study). Because
the Presiding Officer belioved he was ined by the C ission’s 1978 Report, he would not permit Cargill to introduce any
further evidence intended to justify Cargill's service and facilities charge on a *'value of service' or *'prevailing practice in the area’
basis. The Presiding Officer did, however. accept Cargill's offer of proof and closed the record.

2 On August 135, 1977, Cargill increased its service and facilities charge to stevedores from & cems to ten cents per ton.

1 As used in this Report, the term **stevedore” refers to that entity which contracts to load grain vessels. It should not be confused
with the stevedores’ employ the | h [ who actually perform the loading operations.
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The Presiding Officer also determined that the charge against stevedores was not
justified on a “‘cost of service basis’’ (a Freas type study), or on a “‘value of
service’’ or prevailing practice in the area basis, as proposed by Cargill and
Hearing Counsel.

The Presiding Officer found that productivity is presently the ‘‘major factor in
determining the worth or value of an elevator to a stevedore.”’® He also found that
of the nine grain elevators on the Mississippi River in Louisiana, Cargill’s Baton
Rouge facility ranks third—along with five others—in terms of productivity.®
Cargill’s elevator at Baton Rouge can deliver on the average 1000 to 1100 tons of
grain per hour and can reach a peak of 1500 tons per hour. This throughput is
surpassed only by Cargill’s elevator at Reserve, Louisiana (1700 to 1900 tons per
hour) and the Bunge Corporation’s elevator at Destrehan, Louisiana (on the
average, 1200 te 1300 tons per hour). The Public Grain Elevator at New Orleans
delivers grain on the average of 600 tons per hour and is the least productive. The
Presiding Officer also determined that, although the productivity of the elevators
varies, all are similarly constructed and charge stevedores at least ten cents per
ton of grain loaded, as a service and facilities charge.

Stevedores operating at Louisiana elevators were found to have one major
cost—the wages of the longshoreworkers hired to load a vessel. In this regard,
the Presiding Officer noted that, under the existing labor contract with the
International Longshoremen’s Association (ILA), Rogers Terminal Shipping
Corporation (Rogers),” and every other Mississippi River grain stevedore is
required to pay each longshoreworker hired a six-hour minimum guarantee each
time the longshoreworker is employed except at the public elevator at New
Orleans and Cargill’s Baton Rouge elevator where the minimum guarantee is
four hours. The ILA contract further provides that one gang will be assigned to
each spout. The Presiding Officer found that at Baton Rouge the basic gang
consists of five men, ® while at the other elevators on the Mississippi River in
Louisiana, the basic gang consists of eight men.®

In the remand proceedings before the Presiding Officer, Cargill argued that its
services and facilities charge had been justified on a *‘cost of service basis”
through the testimony of Messrs. Linnekin, Mabrey, and Graving. Cargill also
contended that this testimony justified its service and facilities charge on a
‘‘prevailing practice in the area basis’’ and on a *‘value of service to the stevedore
basis.”’ Hearing Counsel agreed that Cargill’s charge is reascnable because of the
benefits derived by the stevedores from the use of the facilities and because
Cargiil's charges are consistent with the prevailing practice in the area.'® The

* Productivity is defined as the amount of grain per hour that an elevator can deliver to the stevedore for loading aboard a vessel.

¢ The other elevators competing with Cargill at Baton Rouge are: St, Charles Grain Elevator Company., Destrehan, La.; Farmers
Export Company, Ama, La.; Continental Orain Company. Westwego, La.; Mississippi River Orain Elevator, Inc., Myrtle Grove, La.;
Cargill, Inc., Reserve, La.; The Public Grain Elevator of New Orleans, In¢., New Orleans, La.; and The Bunge Corporation,
Destrehan, La.

" Rogers is a wholly-owned subsidiary of Cargill and operates as a general cargo and grain stevedore/steamship agent with operative
offices at Baton Rouge, Lovisiana.

¥ Stevedores pay $121 per hour for one gang and $191 per hour for two gangs st Baton Rouge.
* At the other clevators, stevedores pey $163 per stovedoring gang.
** Hearing Counse! took this same position on exception to the Remand Decision I. H er, on lontothe R d Decisi

L4

1L, Hearing Counsel suggests that the Commission issue section 21 orders to the other elovators in the area to determine their ratemaking
practices before adopting *‘the preveiling practice in the aren basis'* as the standard for measuring Cargill's charges.

"FMC
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Presiding Officer rejected Cargill and Hearing Counsel’s argument on the ground
that the evidence and the theories relied upon by those parties did not conform to
the Commission’s remand directive in its 1975 Report. Thus, he explained in his
Remand Decision 1I:

There is lacking valid testimony as to the regulatory reasonableness or public interest as well as
conformity with the Commission’s directive in its January 3, 1975 Order herein that the allocation of
services and facilities benefits to stevedores be based on actual use as outlined therein, It is very
interesting to note that there are no facts as to the actual use of services and facilities pointed out or
stressed by Cargill, only theories are expounded. The grounds for the ten cents charge not having
conformed to the Commission’s directive nor having applied the facts of the case to them or
acceptable or valid regulatory tests, at least, should be and are regarded as unsatisfactory, if not
arbitrary and without support under the facts and circumstances of this case. (Remand Decision 1, at
14).

Accordingly, the Presiding Officer in his Remand Decision 1I found that
Cargill had failed to justify a charge against stevedores other than as approved by
the Commission in its 1975 Report. The Presiding Officer accordingly directed
Cargill to supply to the Commission within 30 days of his decision, complete
annual records as to the charges imposed on the stevedores, “‘so as to aid the
Managing Director and the Commission in assessing the charges.”” He aiso
directed Cargill to ‘‘suggest to the Managing Director and the Commission how
the charges should be collected as well as management and reporting procedures
covering the sum collected.”” (Remand Decision II at p. 24).

PosiTioNs OF THE PARTIES!!

Hearing Counsel

Hearing Counsel argues that Mr. Linnekin’s studies and testimony contain the
same deficiencies as found by the Commission in its 1975 Report. However,
Hearing Counsel submits that a Freas type study need not be applied to Cargill’s
Baton Rouge operations. In support of this position, Hearing Counsel points out
that both the Court of Appeals, in its decision on review of the Commission’s
1975 Report in this proceeding, and the Commission, in its decision in Crown
Steel Sales, Inc. v. Chicago Marine Terminal Association, 12 F.M.C. 353, 374,
found that a Freas type study allocating cost and benefits is academic because the
costs are passed on to the consumer in any event.

Hearing Counsel notes that the Commission has, in the past, recognized that
costs are but one factor in determining the reasonableness of ocean freight rates.
In the Matter of Discounting Contract/Noncontract Rates Pursuant to the Provi-
sions of Item 375 Note 2, of the India, Pakistan, Ceylon and Burma Ourward
Freight Conference Tariff No. 10, 12 F.M.C. 20, 23. Hearing Counsel therefore
agrees with Cargill that the Commission should measure the reasonableness of
Cargill’s charges on the basis that it is less than the prevailing charge in the area
for comparable services and facilities. However, although Hearing Counsel in its
exceptions to the Remand Decision I urged the Commission to find Cargill’s
charge reasonable based on a prevailing practice basis, it now submits that the
record is inadeguate to support such a finding. Hearing Counsel therefore
suggests the following alternatives:

" Exceptions to the Remand Decision | are not separately di d here; h . those plions are ially similar to those
that have been filed to the Remand Decision I1.

~m~e TS RE Y
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1. The Commission hold this case in abeyance and institute a Commission investigation to establish
alternative standards for determining the reasonableness of service and facilities charges;

2. The Commission reopen the proceeding for the limited purpose of taking evidence on Cargill’s
**dominant elevator’” theory; and

3. The Commission hold the case in abeyance and direct section 21 orders to other elevators in order
10 determine whether the ‘*dominant elevator’ theory or an alternative theory of rate making is
appropriate.

Hearing Counsel favors the third alternative because it would possibly require the
least amount of time.

Hearing Counsel submits that Cargill has failed to establish that a stevedore’s
productivity (i.e. a stevedore’s profit) varies with the elevator’s investment cost
and facilities. It notes that productivity is affected by the type and grade of the
grain being delivered and by conditions in the headhouse. Additionally, Hearing
Counsel points out, that while Cargill produced evidence which indicates that
Rogers makes a profit at all of the Mississippi elevators and that productivity is
tied to profits, Cargill's evidence further indicates that stevedoring charges do
not vary with the productivity of each elevator. Hearing Counsel notes that in fact
Rogers charges more at Cargill's Baton Rouge facility than it does at any other
elevator including those that are allegedly more-productive.

Hearing Counsel dismisses Mr. Linnekin's 95%-45% allocation as being
arbitrary and in complete disregard of the Commission’s 1975 Report.

Finally, Hearing Counsel submits that the Presiding Officer properly “‘re-
sisted’’ BARMA's ‘‘secondary boycott’ allegation by refusing to accept its
amended complaint. Hearing Counsel argues that BARMA's secondary boycott
claim is derived from the alleged section 15 and 16 violations raised by BARMA
in its original complaint in this proceeding and relates to BARMA's initial
proposed findings of fact. Therefore, Hearing Counsel submits that the Commis-
sion has already considered and disposed of BARMA s secondary boycott claim.

BARMA

BARMA continues to insist that the Commission never addressed the second-
ary boycott issue raised in its original complaint. BARMA argues that: (1) the
Commission erred in denying its Petition for Reconsideration-and in denying
BARMA'’s appeal from the Presiding Officer's dismissal of BARMA's supple-
mental and amended complaint (see the Commission’s Order of November 2,
1977); and (2) the Commission's Office of the Secretary erred in not accepting a
further amended and supplemental complaint which allegedly raised the second-
ary boycott issue. -

BARMA also excepts to the Presiding Officer’s finding that Cargill may assess
some charge against stevedores, based upon services and facilities which the
Commission found in its 1975 Report, to be properly attributable to stevedores.
BARMA argues that the Commission’s finding that Cargill could assess a
charge, based in part on the cost of utilities and overhead, was dependent on
Cargill establishing that other costs associated with the elevator were properly
attributable to stevedores. BARMA agrees with the Presiding Officer’s finding
that Cargill has failed to justify the allocation of any other elevator cost to
stevedores, other than as found reasonable by the Commission. BARMA there-

CLIR*"BY Fal
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fore concludes that there should not be any charges assessed against stevedores at
Cargill's Baton Rouge facility."*

BARMA maintains that the facts and theories relied upon by Cargill (and
presumably Hearing Counsel) in this remand proceeding to support Cargill’s
service and facilities charge are the same facts and theories relied upon and
rejected by the Commission in the original 1972 proceeding.'* BARMA argues
that the prevailing practice-—-dominant carrier theory—cannot be applied here,
for that theory requires a dominant force and competition between the entities in
the service area. This requirement has allegedly not been met here because there
is not a dominant elevator on the Mississippi and the only competition on the
Mississippi is between the stevedores and not the elevators.

Finally, BARMA submits that Cargill has failed to justify its charges on any
theory and has in fact ignored the 1975 decision, which BARMA submits, is res
judicata. BARMA points out that Mr. Linnekin admitted that he did not follow
the Commission’s 1975 decision in reducing his allocations to stevedores.
BARMA views the Commission’s 1975 Report and the Court of Appeals deci-
sion affirming that Report as holding that the charges to stevedores can only be
based upon benefits derived from actual use. Furthermore, BARMA submits
that, in any event, Cargill’s own evidence indicates that elevator efficiency
(productivity) is nor a conclusive factor in determining the worth or profitability
to a stevedore because Rogers charges more for its stevedoring services at
Cargill’s Baton Rouge elevator than it does at Farmer’s Export, although the
average productivity of the two elevators is the same. BARMA also cites Mr.
Mabrey’s testimony that productivity is contingent not only upon the speed of the
conveyor belts but also the conditions in the headhouse.

BARMA concludes that a charge against stevedores is in violation of the
Commission’s rules and past precedent and notes that even Mr. Linnekin testified
that but for Cargill’s lease, he would have preferred to allocate the cost of the
shipping gallery and wharf to the vessel as has previously been done in the port
industry.

Finally, BARMA states that this litigation has gone on long enough, and
should not now be postponed as suggested by Hearing Counsel.

CARGILL

Cargill takes the position that the Presiding Officer erred in failing to consider
factors other than the costs of services and facilities in determining the rea-
sonableness of its charge. Cargill argues that even if it had not justified its charges
on a cost of service basis, a point it does not concede, there is evidence in the
record and other available evidence, which Cargill was not permitted to produce,
which establishes the reasonableness of Cargill’s service and facilities charge on
a prevailing practice in the area basis. Cargill submits that the Commission has
recognized other factors including the ‘value of service”’ and the *‘prevailing

 In the alternative, BARMA asserts that if a charge is made against stevedores based on the utilities and overhead allocations
approved by the Commission, such a charge would only amount to seven-tenths of a cent per ton based upon 1976 crop figures.

13 BARMA notes that in the eriginal p ding, Cargill p d testi 10 show that other elevalors on the Mississippi had
instituted & services and facilities charge against stevedores and that these charges were g Ily equivalent to the charges and facilities
at Cargill's Baton Rouge elevator. BARMA also points out that Hearing Counsel, in the original p di d Cargill's
prevailing practice theory on several grounds includi I y and lack of evid with respect to the similarity between the other
elevators on the Mississippi and Cargill’s Baton Rouge facility.
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practice in the area,’’ as proper standards to measure the reasonableness of
terminal rates. Investigation of Ocean Rate Structures, 12 F.M.C. 34, 56-57
(1968); Crown Steel Sales v. Port of Chicago Marine Terminal Assn., 12F.M.C.
353, 375 (1967); and Evans Cooperage, Inc. v. Board of Commissioners of the
Port of New Orleans, 6 F.M.B. 415 (1961). In Cargill’s view, the record in this
proceeding clearly establishes the reasonableness of its service and facilities
charge.

Cargill argues that the Presiding Officer in his Remand Decision II found ali
the necessary facts to support a finding that its charge was reasonable on a ‘‘value
of service’’ or ‘‘prevailing practice in the area’’ basis, yet improperly failed to so
find. Thus, Cargill cites the Presiding Officer’s findings that productivity is now
the major factor in determining the worth or value of an elevator to a stevedore;
that elevators-on the Mississippi vary as to productivity, yet all of these elevators
charge a ten cents per ton service and facilities charge to stevedores for compara-
ble services; and that the stevedores’ per hour revenue increases with the number
of tons of grain loaded because the hourly wages of longshoreworkers are fixed.

Cargill maintains that BARMA is barred by the doctrine of res judicata and
doctrine of the ‘‘law of the case’’ from attempting to relitigate, through the guise
of its supplemental and amended complaints, issues which have previously been
considered by the Commission and the Court of Appeals. Cargill likewise argues
that the doctrine of res judicata bars BARMA from now urging the Commission
to find that Cargill may not assess any charge against stevedores,

DiscussioN

The threshold issue presented for our consideration is whether the Commission
intended, by its 1975 Report, to limit Cargill’s proof on remand to cost alloca-
tions developed through a Freas type study, based upon benefits realized by
stevedores from their actual use of Cargill’s facilities. If the Commission did not
intend to so limit Cargill’s proof, we must then determine if the evidence Cargill
has presented on remand is nevertheless adequate to support a finding that its
charge to stevedores is reascnable within the meaning of section 17 of the Act.
For the reasons set forth herein, we conclude that the Commission did not intend
to limit Cargill’s proof and that Cargill has proved, through the evidence
presented, the reasonableness of its charges to stevedores within the meaning of
section 17.

In its 1975 Report, the Commission found Cargill’s charges, as assessed
against stevedores, unreasonable within the meaning of section 17, and directed
that the proceeding be remanded to determine the proper charge to be assessed
against stevedores., The Court of Appeals, in affirming the Commission’s ulti-
mate holding and its application of the ‘‘actual use’’ analysis of the section 17
standard, noted the finding of the Supreme Court in Volkswagenwerk Ak-
tiengesellschqft v. Federal Maritime Commission, 390 U.S. 261, 19 L.Ed. 2nd
1090 (1968), that:

. . . [E]ven though the benefits received are clearly substantial the proper inquiry under section 17 is,
in a word, whether the charge levied is reasonably related to the service rendered.'*

Y Cargill, Inc. v. Federal Maritime Commission, $30 F.2d 1062, at 1068 (1976).

~At IO RE



BATON ROUGE MARINE V. CARGILL 975

Thus, although the Commission’s 1975 Report found that Cargill’s charges
were unreasonable based upon Cargill’s evidence of ‘‘actual use,”” we do not
believe that actual use is the only basis which may be used to determine if a
charge is reasonably related to the service rendered for the purpose of section
17."* Such conclusion is not inconsistent with our 1975 Report nor with the Court
of Appeals decision on review of that Report.’® While the Commission’s 1975
Report may have anticipated that Cargill on remand would supplement its
evidence of ‘‘actual use,”’ the Commission could not have intended to abrogate
the Congressionally enacted standards of section 17 as interpreted by the Su-
preme Court in Voikswagenwerk, supra. Indeed, the Commission and its prede-
cessors have previously recognized that costs are but one factor in determining
the reasonableness of terminal rates!'” and carrier rates'® under section 17.

The Commission therefore did not intend, by its 1975 Report, to limit Cargill’s
proof on remand to a cost altocation developed through a Freas type study based
upon the benefits realized by stevedores through their actual use of Cargill’s
services and facilities. Having so found, we must now determine if Cargill has
demonstrated, by any recognized standard, that its charge is reasonably related to
the services rendered. Volkswagenwerk, supra. The resolution of this issue turns,
in part, on a specific finding made by the Commission in its 1975 Report, which
must be clarified in view of the uncontroverted evidence developed on remand.

In its 1975 Report, the Commission found that stevedores do not benefit from
their use of the shipping gallery to the same extent as do the cargo and the vessel.
The Commission explained that:

[1]t can be argued that the speed and efficiency of the shipping gallery works fo the detriment of
stevedores, providing shorter working hours by fewer men and therefore less revenues to the
stevedores. 18 F.M.C. at 162. (Emphasis added).

Upon reflection we find that argument wanting. While the speed and effi-
ciency of the shipping gallery may work to the detriment of the
longshoreworkers—an interest not in issue in this proceeding—the record on
remand clearly establishes that stevedoring companies do derive benefits from
the expeditious and efficient operation of the shipping gallery by reducing their
major cost, the hourly wages of the longshoreworkers hired to load the vessels.
Cargill established, through the uncontroverted testimony of Mr. Mabrey, that
the productivity of the elevator—in terms of delivery capability—is the major, if
not the sole, factor in determining the value of an elevator to a stevedore. This is
due to the fact that stevedores generally charge their customers a flat rate per ton

" That the Commission limited its analysis to actual use in its 1975 Report is consistent with Cargill’s proof. for the Commission
advised that it would **examineonly the factors which were used {the benefits derived by stevedores for the use of Cargill’s facilities for
which it contends it should be reimbursed) to determine the charge as to the reasonableness of eech such factor.” 18 F.M.C. at 161
(emphasis added).

* Indeed, the court itself noted. in resp to the arg| of the Dep of Justice, that the Commission’s 1975 Report
suggested that the Commission would approve Cargill's charge on grounds other than actual use. Cargill, inc., supra, 1065-1066,
1071.

7 Crown Steel Sales, inc., et ul. v. Part of Chicago Murine Terminal Association, et al., 12 F.M.C. 352, 372, 375 (1967), local
practice; Evans Cooperage. Inc. v. Bourd of Commissioners of the Port of New Orleuns, 6 F.M.B., 415, 419 (1961), prevailing
practice; Terminal Rate Structure—Californiu Ports, 3 F.M.B, 57, 59 (1948}, value of service and other factors which must be
considered in determining the level of rates.

1°E.g.. Atlantic Refining Company v. Ellerman and Bucknali Steamship Company. Lrd.. | U.5.5.B. 242, 252 (1932), value of
service.
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for each ton of grain loaded, and have one major cost, the wages of the
longshoreworkers hired to load the vessel.'®

Thus, the record developed on remand supports the finding that to the extent
the shipping gallery provides the principal means by which stevedores may
minimize their costs while increasing revenues, it serves to benefit rather than
harm them. The shipping gallery provides the stevedoring company a method by
which it may relatively quickly and easily earn its flat rate per ton loaded, while
simultaneously minimizing its major cost, wages. Because the productivity of
the shipping gallery relates directly to the productivity of the stevedores, we find
that stevedores derive benefits from their actual use of that facility and that a
portion of the cost of the shipping gallery is properly attributable to them.*

In reaching the above conclusion, we are aware that there is evidence of record
that Rogers charges more at Cargill's Baton Rouge facility than it does at equally
productive elevators. We believe, however, that this anomaly s attributable to
the competitive nuances of rate setting in the stevedoring industry, generally, a
matter beyond the scope of this proceeding. Thus, Mr. James F. Carrier testlfied
at the original hearings in this proceeding that prior to the utilization of the
shipping gallery, when the grain was carried by hand to the vessel, stevedoring
rates per ton loaded produced a profit to the stevedores of approximately 75 cents
per ton, but that after the construction of the shipping gallery, stevedores reduced
their per ton rate to a level which, at least at the time the testimony was taken,
yielded a profit of only approximately two cents per ton.** While we might
speculate as to the basis for Rogers’ drastic rate reduction and proportionate
reduction of profits, we need not do so here in view of the fact that the
uncontroverted evidence developed on remand establishes- that the speed and
efficiency of the shipping gallery does reduce the stevedores’ major cost, labor,
with a resultant increase-in revenue. )

We shall now direet our attention to the grain dock-wharf. The Commission in
its 1975 Report, concluded that Cargill's charge, insofar as the charge was based
upon the allocations of the cost of the grain deck-whatf, was an unreasonable
practice wlithin the meaning of section-17.%' On remand, although -Cargill,
through the testimony of Mr. Linnekin, indicates that it modified the allocation of
the cost of the grain dock-wharf, Mr, Linnekin nevertheless assigned 95% of that
cost—as opposed to 100% in the original hearing—to the stevedoring function.
While the testimony and other evidence on this-point is not totally clear, Mr.

" Bacause the stevedores charge e flat rate per ton loaded, it now eppears that the apeed and efficiency of the shipping gallery do not
benefit cargo.

 As we have heretofore explained, section 17 requires that we measure the reasonableness of terminal rates by determining if the

“charge levied is reasonzbly reldted to the service rendered.” In this proceeding, we have found that Caigill's charge is reasomably
related 1o the service rendered because of the mvﬂlhnsprnﬂwinﬂnmuudboﬂmoﬂfwvnluurﬂu fervice provided stevedores.
Accordingly, given the fact thaf Freas type cost-allocations are nof the product of immutable equations, we shell not quantify with
precision the specific percentage of shipping gallery costs that are atteibutable to stevedoring companies, particularly slncé this exercise
wonld nerve no uselul purposa in this procesding. [n any svent, as nofed by the Court of-Appeals. it makes *'no dilference In-the long
run whether the gost of the grain slevator is charged to the stevedors rather than the vessal-. ... [for) the stavedore's charge will be barne
by the utlimate beneficiary of twe services, the conaumer, regardless of whether the mvedon is employed by and pald in the first
instance by the vessel or shipper.** Curgill. Inc.. wupra, o 1068,

" In the remand proceeding, while Mr.-Mabrey testified tiat Rogers makes a profit on all its stevedoring transactions, he did not
indicste Rogers' actual per ton profit.

" The Commission found that 1o the extemt the grain dock-wharf allocation included the *‘use of the barge unloading fucility. the plle

cluters, the dust collection system. and the spouts, to the extent asseasable against cargo or vassel, (it constitutes] an unreasonhable
practice under section 17.* Buton Rouge Murine Contractors, supra. at 163,
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Linnekin seems to have made this allocation by applying his **' judgment’’?* to the
entire costs involved in the construction of the grain dock-wharf, except for the
cost of the barge unloading facilities situated on the wharf.?*

Whiie the cost of the grain dock-wharf is one factor to be considered in
determining the reasonableness of Cargill’s charge to stevedores, there are other
factors which must be evaluated in determining the reasonableness of Cargill’s
total charge for the use of its services and facilities. For this reason, and because
Mr. Linnekin considered cost associated with unloading operations, we shall
only consider Mr. Linnekin’s ** Judgment with respect to the benefits derived by
stevedores from their use of the grain dock-wharf.

We turn then to an examination of the benefits derived by stevedores from their
use of the grain dock-wharf. The grain dock-wharf houses the supports for the
spouts that are used to load the holds of the vessel. The five spouts, which are at
the river end of the shipping gallery, and which are supported by the grain
dock-wharf, are extended, withdrawn, and moved from hold to hold by a Cargill
employee at the direction of the stevedoring company’s employees. Accord-
ingly, at least to the extent the grain dock-wharf provides support for the spouts,
it provides actual benefits to stevedores. Further, and as found by the Commis-
sion in its 1975 Report, the grain dock-wharf provides benefits to stevedores by
providing ingress and egress for their employees during loading operations.
Finally, because the wharf pilings provide the physical support for the grain dock
wharf, which in turn supports the facilities discussed above, we find that the
stevedores derive benefits from those pilings. Therefore, because the grain
dock-wharf, like the shipping gallery, serves to increase the productivity of the
stevedoring companies, we find that the stevedoring companies derive benefits
from their use and dependency on the grain dock-wharf and that a portion of the
cost of the grain dock-wharf is therefore properly allocable to them.*

The final matter to be considered is the liaison cost associated with Cargill’s
service and facilities charge to the stevedoring companies. Mr. Lloyd Graving
testified that Cargill employed a ‘‘spoutman’’ who, at the direction of the
stevedoring company’s employees, raises and lowers the spouts to the holds of
the vessel, moves the spouts from hold to hold, and increases and decreases the
flow of grain. This activity relates directly to the stevedores’ loading responsibil-
ity and contributes to their productivity, for the *‘spoutman’’ makes it possible
for the stevedore to utilize the speed and efficiency of the shipping gallery and
quickly and efficiently load the vessel. Accordingly, we find the cost of the
‘‘spoutman’’ to be properly attributable to stevedores.

T As the Court of Appeals noted in Caryill. supri. note 13 at 1069, the Freus Formula is nol un immutuble equation but. *'| R jather it
in a set of principles which when combined with the judiment of 1 trained analyst, provides a reasonable tof cost and a Jair
and reasonahle allacation of those costs,'” {Emphusis added).

* Excepl to the extent it relates to the barge unloading facilities, the record on remund 15 not sufficiently clear to allow us to
determine with specificity those elements of the grain dock-whari which were not considered by Mr. Linnekin on remand. Likewise,
the record does nat detail al) the elements of the grain dock- wh.m‘ Mr. Linaekin did consider in making his allocations, The record does
indicate ﬂm he considered the **pilings thut the whari i is on,'* the ""partion of the dock on which barges are moored during unloading

p ** und **the walkways used by the p } of Cargill wha unload the barges.” Bused on Mr. Linnekin’s tesumony and
other evidence in this proceeding. it also Appnr\ that Mr. Linnekin took into consideration the loading spouts that ure supported by the
wharf tor they provide the means by which the stevedoring companies uclually load the vessel. Mr. Linnekin also testified that he
considered the **walkways used by personnel of Cargifl who unload the burges.” We believe that these are the same walkways which
the Commission found in its 1975 Repont to be beneficial to the stevedores by praviding a means of ingress and egress during loading
operations.

1 As with the shipping gallery (see fooinote 20. \upru) wedo nol believe it necessary to quantity the specitic percentage ol the grain
dock-wharf costs that are attributable to the stevedoring camp
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We also find the cost of a second Cargill employee, who is engaged in liaison
activities, to be properly allocable to the stevedore. This Cargill employee relays
messages to and from the stevedore, responds to inquiries regarding vessels
scheduled to call at the elevator, and provides the stevedore with information
relating to specific operations and conditions. It appears from the record evidence
on remand that the allocation of 10% of this employee’s salary to the stevedoring
function is commensurate with the services provided.

Having found that stevedores derive benefits from the use of Cargill’s services
and facilities, for which they may be charged, we must now determine whether
Cargill’s present charge to stevedores of ten cents per ton is unjust or unreason-
able within the meaning of section 17 of the Act. For the reasons stated below, we
conclude that the record is insufficient to support a finding that Cargill’s charge to
stevedores is violative of section 17.

As we have heretofore indicated, costs are but one factor in measuring the
reasonableness of terminal rates. Where, as here, costs and benefits are identifi-
able but not readily allocable, the Commission must consider other rate making
factors to measure the reasonableness of the rates in issue. The services and
facilities provided by Cargill to the stevedore relate directly to stevedore’s
productivity and hence profitability, for the stevedoring companies charge their
customers on a ‘‘ton loaded basis.”” It follows, therefore, that Cargill’s services
and facilities are of *‘value’’ to the stevedore to the extent these facilities and
services provide the means by which stevedoring revenue is earned while
minimizing the stevedore’s principle cost, i.e., the wages of the longshore-
workers hired to load the vessel.

While the services and facilities in issue in this proceeding have not been
allocated to stevedores in past Commission proceedings, the ‘‘rate making
process at individual ports, whether or not based upon the Freas Formula, must
be varied to recognize local differences in practices, procedures and objectives.’’
Crown Steel Sales, supra, at 372. In this proceeding, the record clearly estab-
lishes that the local practice and custom in the area is to assess a charge against the
stevedores for the services and facilities provided.

Indeed, the record on remand reveals that all of the grain-elevators on the
Mississippi River assess a ten cents per ton service and facilities charge against
stevedores. This not only supports our finding that a charge against stevedores is
an established local practice, but also militates in favor of Cargill’s charge being
reasonably related to the value and benefits derived by the stevedores from their
use of Cargill’s services and facilities. The record on remand establishes that
these elevators, which compete for grain sales, are generally similarly construc-
ted and provide the stevedoring companies the same measure of benefit and value
as provided by Cargill's Baton Rouge facility. Each of the competing elevators
provides the stevedores, albeit in varying degrees, the means with which they
may quickly and efficiently load the vessel, thus earning their charges while
minimizing their costs.

We therefore find that when the value of this service is considered in connec-
tion with the benefits derived by stevedoring companies and the local custom and
practice in the area, Cargill's charge of ten cents per ton to those companies is

~e RS RE ™
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reasonably related to the services provided and therefore is not unjust or unrea-
sonable within the meaning of section 17 of the Shipping Act, 1916.

In reaching our decision, we have considered the entire record developed in
this proceeding. Though we deem it unnecessary to expressly address each
matter raised on exception, we nevertheless believe it appropriate to briefly
discuss two issues raised by BARMA’s exceptions. First, BARMA argues that
the Presiding Officer failed to find that Cargill may not assess any charges against
stevedores including charges for the cost of water, toilets, telephones and
utilities. BARMA's argument squarely centradicts the Commission’s 1975 Re-
port, the Court of Appeals decision, and our Order of November 2, 1977,
denying Hearing Counsel’s Motion to Enforce. In its 1975 Report, the Commis-
sion clearly found that the ‘‘allocation to stevedores of $933 per year for water,
toilets, telephones and utilities does not appear tc be so unreasonable as to justify
disapproval,”’ pursuant to section 17. Baton Rouge Marine Contractors, inc.,
supra, at 163. Furthermore, as noted in our November 2, 1977, Order and as
specifically recognized by the Court of Appeals, the Commission found in its
1975 Report that certain of Cargill’s allocations to stevedores were not unreason-
able within the meaning of section 17 and that the Commission’s 1975 Report
should not be construed to prohibit Cargill from ‘*filing the tariff carrying
charges consistent with section 17 and the Commission’s rulings thereon.”
Cargill, supra, at 1070. BARMA’s exception to the contrary is therefore denied.

Also rejected is BARMA’s exception that the Commission, the Presiding
Officer, and the Office of the Secretary have all errcneously failed to give
consideration to the ‘‘secondary boycott issue’’ raised in BARMA’s original and
amended complaints. BARMA’s ‘“‘secondary boycott’’ allegation was first
raised in BARMA’s original complaint and was subsumed with BARMA’s
allegations of sections 15 and 16 violations. The matter was investigated by the
Commission in its initial consideration of the sections 15 and 16 allegations in
this proceeding. This same ‘‘secondary boycott’’ allegation was again rejected
by the Commission on November 2, 1977, when it denied BARMA s Petition for
Reconsideration.

Having found Cargill's charge to stevedering companies to be reasonabaly
related to the services rendered and not shown to be unjust or unreasonable within
the meaning of section 17 of the Shipping Act, 1916 (46 U.S.C. 816},

It is Ordered that this proceeding be discontinued.

Commissioner Leslie Kanuk, concurring and dissenting in part. Upon review
of the Report and Order, [ am compelled to dissent in part. As noted by the
majority, the Commission has considered certain aspects of this case previously
and has had its decision affirmed by the Court of Appeals for the District of
Columbia Circuit. Cargill, Inc. v. Federal Maritime Com’n, 174 U.S.App.D.C.
210 (1976), 530 F.2d 1062 (1976), cert. denied, 429 U.S. 868 (1976). For
reasons not adequately articulated, the Commission has now stepped away from
the approach affirmed by the Court in 1976.

I concur in the majority’s rejection of BARMA’s argument that no charges
may be assessed against stevedores. Moreover, I do not except to the majority’s
rejection of the secondary boycott issue raised in BARMA’s pleadings. I agree
with the majority that the stevedore can potentially realize certain financial
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benefits from the operation of the grain elevator. My difference of opinion is
based on the fact that the record in this proceeding does not document that such a
financial benefit actually exists, and therefore whether a user charge is actuatly
warranted, and what would be a fair and reasonable charge if such a benefit does
in fact exist. .

The Commission earlier determined that-the assessment of terminal charges
which did not accurately reflect actual user benefits represented an unreasonable
practice under section 17 of the Shipping Act, 1916, 46 U.S.C. 816. This
position was upheld by the Court of Appeals.

The record in this proceeding contains no exposition of the relative benefits
accruing to stevedores and other segments of the distribution channel. We have
before us no indication from the record that increased efficiencies at this elevator-
have actually resulted in increased profits to the stevedore. The record reveals
no comparison of telative benefits between vessels, stevedores, and other
beneficiaries of this facility. The majority report relies heavily on what it views to
be an **established local practice’’ (Report at 27) as support for the assessment of
charges against stevedores.

It previously has been a bedrock position of this agency that charges such as
those assessed here must reflect actual use. See Volkswagenwerk Ak-
tiengesellschaft v. Federal Maritime Commission, 390 U.S. 261 (1968); Pacific
Northwest Tidewater Elevators Association, 11 F.M.C.- 369, 388 (1968). The
question before us in section 17 cases is *‘whether the charge levied is reasonably
related to the services rendered.’’ Volkswagenwerk, supra, at 390 U.S. 282. If
approaches other than actual use are employed, the results still must bear a
reasonable relationship to those which would have-been achieved by comparing
the value of service rendered to the charge assessed. ‘‘Actual-use’’ is not a.
magical concept; it is merely a sound, common-sense method of testing rate
practices against the requirements of section 17. It has the further advantage of
having passed muster before the Court of Appeals in the District of Columbia.
Circuit, : e L .

The earlier Commission Report and the Court of Appeals decision establish
that the allocation of charges among the various. usgrs of the Cargill facility is
important.-In a portion of the Court's decigion not fully quoted by the majority, it
was stated that: . )

One can make the economic argument-thatthere is no difference.inthe long nun whether-the costof
the grain elevatoris charged to the stevedore ratherthan the vessel, because the charges will be passed
on 10 the party, usually the vessel, emplaying the stevedore to load and trim the vessel. In the long
rur, the stevedore’s charge will be borne by-theé-ultiiiate beneficiary-of the-services; the consumer,
regardléss of whether the stevedore is employed by and paid in the first instance- by the vessel or the
shipper, But ar (east in the short run, different-consequences willattach m differances in the
immediate incidence of the charges, depending on the documents negatiated and entered into by the
parties priar 10 the imposition of the new charges. Mofeover, the separation oui and ident{ficarion af
the various charges may have d kind of psychological spiliover effect on the behavior of the various
parties, which the Commisslon can properly take into account, [Emphasis supplied:] Cargill, Ine. v.

Federal Maritime Com'n, 174 U.S.App.D.C.-210, 216-217 (1976); 530-E.2d 1062, 1068-1069
(1976)."

! The majority report !bbl!vil_tll this paseage in 8 manner which obseures its ifipon. See Fn. 20, page 20. The critlcal language is
thet underscored above. - -

PN
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Furthermore, the Court upheld our prior determination that the costs attendant
upon efficient grain elevator operations are more directly related to the activities
of such beneficiaries as shippers, consignees, and vessel operators, and less
related to those of stevedores. Our earlier finding that the efficiency of this type
of grain facility is of less importance to stevedores than other interests was not
dependent on whether longshoremen receive hourly wages or stevedore charges
are computed on a per-unit volume rate. The majority’s attempt to part with this
carlier conclusion is undermined by the fact that this record contains absolutely
no evidence that BARMA'’s stevedoring operation has experienced an actual
increase in profit margin as a result of grain elevator efficiencies.

Finally, whatever the benefits enjoyed by stevedores at this elevator, the
Commission has failed to conduct any comparative analysis of the relative
benefits inuring to the several users of the facility. This comparison was at the
heart of the Commission’s earlier approach and is essential to a determination
that ‘‘the charge levied is reasonably related to the service rendered.”

[ fear that the majority has placed undue reliance on stevedore charges at other
elevators on the Lower Mississippi. Absent some evidentiary showing of similar-
ity of costs and benefits, the charges at other facilities tell us little of the
reasonableness of Cargill’s charges at Baton Rouge. Charges at other grain
installations are not irrelevant to our inquiry here, but they acquire significance
only when some demonstrable basis of comparison is developed on the adminis-
trative record.? Our task is to determine that the costs of a particular facility are
being allocated among its users in a manner consistent with the “‘just and
reasonable practices’” language of section 17.

(S) Francis C. HURNEY

Secretary
1 Whatever the signifi of rate p at competing it tells us nothing about the ailocarion of charges at the Baton
Rouge facility. Itis a speci to cite the exi of these charges as evid of Cargill’s charge **being reasonably related

to the value and benefits derived by the stevedores from their use of Cargill’s services and facilities.’* Majority Report at 27,
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No. 78-54
PUERTO RiCO MARITIME SHIPPING AUTHORITY
V.

SEA-LAND SERVICE, INC.

MOTION TO WITHDRAW COMPLAINT GRANTED;
PROCEEDING DISMISSED

Finalized April 20, 1979

Puerto Rico Maritime Shipping Authority (PRMSA) has filed a motion
seeking permission to withdraw its complaint. In support of this motion PRMSA
says:

1. On December 6, 1978, PRMSA filed a complaint against Sea-Land Service, Inc, (Sea-Land) on
the basis of two Sea-Land tariff rules (Rule No. 340 and new Rule No. 350, Tariff Nos. 270, FMC-F
No. 36 (1st Rev. pp.71-74) and 271, FMC-F No. 37 (1st Rev. pp. 40-44)), providing for a reduction
of Sea-Land’s tariff rates by 2.5 percent for shippers who stated **Insurance Not Required’” on bills of
lading prior ta shipment. PRMSA complained that Sea-Land’s ‘‘insurance discount’’ rules violated
Sections 16, Pirst and 18(a) of the Shipping Act, 1916. PRMSA requested the Commission find
Sea-Land in violation of these sections of the Shipping Act, order Sea-Land to cease and desist from
applying the insurance discount rules, and that Sea-Land pay PRMSA reparation for such violations.

2. On March 5, 1979, Sea-Land filed revised Rule No. 340 and Rule No. 350, Tariff Nos. 270,
FMC-F No, 36 (3nd Rev. pp. 71-74) and 271, FMC-F No. 37{(2nd Rev. pp. 40-44) for effect April 5,
1979, PRMSA was notified of these tariff revisions by a letter dated March 6, 1979 from Sea-Land's
counsel to the Presiding Administrative Law Judge.

3. As a result of Sea-Land's decision to revise its tariff so as to eliminate the insurance discount
rule, PRMSA has determined that it has no interest in using its resources and those of the Commission
to pursue this matter.

Since, as the Commission has recognized on several occasions, there is no way

to compel a complainant to prosecute his cause, the motion of PRMSA is granted
and the case is dismissed.

(S) Joun E. COGRAVE
Administrative Law Judge
March 16, 1979
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Docker No. 78-54
PUERTO Rico MARITIME SHIPPING AUTHORITY
V.

SEA-LAND SERVICE, INC.

NOTICE
April 20, 1979

Notice is given that no appeal has been filed to the March 16, 1979 order of
dismissal in this proceeding, and the time within which the Commission could
determine to review has expired. No such determination has been made and,
accordingly, review will not be undertaken.

(8) Francis C. HUuRNEY
Secretary
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TITLE 46-SHIPPING
Chapter [V-Federal Maritime Commission

[GENERAL ORDER NOS. 13 AND 38; DOCKET NO. 78-30]

April 27, 1979

Part 531—Filing of Freight and Passenger Rates, Fares, and Charges in the Domestic Offshore
Trade, Publication and Posting; and

Part 536—Filing of Tariffs by Common Carriers by Water in the Foreign Commerce of the United
States and by Conferences of Such Carriers

ACTION: Reconsideration of Final Rule

SUMMARY: Upon reconsideration, the Commission has amended two
newly created tariff filing provisions by requiring all ocean
carriers to; (1) publish in their tariffs that shippers may file
overcharge claims within two years of the date the cause of
action accrues; and (2) respond only to written overcharge
claims, by advising claimants of the tariff provisionsactually
applied by the carriers (changes underscored).

DATES: Effective as to both new and existing tariffs July 15, 1979.

SUPPLEMENTARY INFORMATION:

This proceeding was instituted by Notice of Proposed Rulemaking published
September 5, 1978, in the Federal Register (43 Fed. Reg. 39399) to amend the
Commission’s tariff filing regulations. By order served January 31, 1979, the
Commission adopted rules which required ocean carriers to: (1) indicate in their
tariffs that shippers may file overcharge claims with the Commission up to two
years of the date the vessel sails or the date the disputed charges are paid,
whichever is later; and (2) acknowledge overcharge claims within twenty days by
written notice to the shipper of the governing tariff provisions and its rights under
the Shipping Act, 1916 (46 U.S.C. 801, et seq.)." Several parties® have peti-
tioned for reconsideration of certain portions of the final rules pursuant to Rule

' The rules required that the tariffs contain st minimum the following provisions:

{A) Claims seeking the refund of freight overcharges may be filed in the form of a complaint with the Federal Maritime
Commlssion, Washingion, D.C, 20573, pursuant Lo section 22, Shipping Act, 1916(46 U.S.C. 821). Such claims must be
filed within two years of the date the veasel sails or the date the disputed charges are paid, whichever is later.

(B) Claims for freight rate adjustments shall be acknowledged by the carrier within 20 days of the receipt by writtsn notice to the
claimant of all governing tanff provisions and claimant's rights under the Shipping Act.

* Latin American/Pacific Coast Stsamship Conference; Pacific Coast Buropean Conference; Pacific Coast River Plate Brazil
Conference; Associated Latin American Frelght Conference and its Member Conferences; American West African Freight Confer-
ences; Australia-Eastern U.S. A. Shipping Conference; Marseilles North Atlantic U.S.A. Frelght Canforence; Mod-Qulf Conferonce;
North Adantic Mediterranean Freight Conference; U.S. Atlantic and Quif/Australis-New Zealand Conference; U.S. North Atlantic
Spain Rate Agreement; U.S. South Atlantic/Spanish Portug M and Medit Rale Agreement; and Sea-Land
Service. Inc. (Petitioners).

ORA M"MTEMOC
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261 of the Commission’s Rules of Practice and Procedure (46 C.F.R. 502.261).
All Petitioners but Sea-Land also requested a stay of the effective date of the rule
pending reconsideration.® By order dated March 23, 1979, the Commission
stayed the effective date of the rules until further order.

Petitioners’ objections* to the first rule focus on the time period in which
shippers may file complaints. Petitioners argue that by allowing the two years to
run from the date the shippers make payment on the disputed charges, the rule
encourages shippers to delay paying their bills and rewards delinquent shippers
with additional time in which they may file overcharge claims. Petitioners also
allege that the Commission’s action in defining the statute of limitations was not
properly noticed in the Notice of Proposed Rulemaking; was not the purpose of
this rulemaking proceeding; and is not within the Commission’s jurisdiction.

Because the Commission does not wish to encourage late shipper payments,
this rule shall be amended so that the statute of limitations is stated in terms of the
statute, i.e., “‘within two years of the date the cause of action accrues.’”® It is
unnecessary, therefore, to address the arguments that our previous action in this
regard was improperly noticed and was outside the purpose of the rulemaking and
the Commission’s jurisdiction.®

Objections to the twenty-day notification period are that it is too brief; that it is
unclear when the twenty days begin to run; and that it is unclear which *‘claim-
ant’s rights’” are referred to in that rule. Petitioners are especially critical of the
requirement that the carrier must cite to the complaining shipper all governing
tariff provisions, and that the carrier is bound in future litigation to the provisions
it cites. The “‘binding’’ requirement, argue Petitioners, is unfair and extremely
burdensome to the carriers, does not serve a stated purpose of the rulemaking,
and was not properly noticed in the Notice of Proposed Rulemaking. It is also
alleged that, by binding a carrier to an erroneously cited tariff provision rather
than simply applying the correct tariff regardless of what was cited by the carrier,
the rule violates section 18(b) of the Shipping Act, 1916 (46 U.S.C. 817).

Upon reconsideration, the rule will be amended to permit the carriets to notify
claimant-shippers of *‘tariff provisions actually applied,’’ rather than of ‘‘all
governing tariff provisions.’’ Notification by the carrier of the provisions it
actually relied upon should serve to initiate productive communications between
shipper and carrier which may avoid adjudicatory proceedings, while not proving
burdensome to the carrier. While we are not mandating that carriers be bound by
their notification, we expect that once the carrier has stated which tariff provi-
sions it applied in assessing the disputed charge, it will generally not alter that
explanation in future litigation.

The rule will also be amended to make it clear that carriers need acknowledge
only claims for freight rate adjustments filed in writing.”

* North European Conferences filed u reply supporting the Petition for Reconsideration and Stay of Auslralia-Eastern U.S.A.

Shipping Conference, ef ul.

¢ The arguments advanced by Petitioners occasionally differed. but they will be discussed collectively for the purpose of this
summary. All Petitioners' arguments have been considered and, except as specifically noted. granted to the extent they are consistent
with the rule and denied in all other respects.

* This tracks the language of section 22 of the Shipping Act, 1916 (46 U.5.C. 821).

' We note, however, that the Notice of Proposed Rulemaking stated that a purpose of the rulemaking was *‘clarifying the statute of
timitations.""

? The twenty-day period will begin to run upon receipt of the writien claim.
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The twenty-day time period was fully considered previously when it was
enlarged from the original ten-day proposal. We note that the period is particu-
larly undemanding in light of the instant amendments to the rule made herein.
The time period shall remain at twenty days.*

THEREFORE, IT IS ORDERED, That pursuant to section 4 of the Adminis-
trative Procedure Act (46 U.S.C. 553) and sections 14 Fourth, 22 and 43 of the
Shipping Act, 1916 (46 U.S.C. 813, 821, 841(a), sections 531.5(b) (8} (xvi),
531.5(b) (9). 536.5(d) (20), and 536.5 (e) of 46 C.F.R. are amended as follows:
531.5(b) (B) (xvi) Overcharge Ciaims. Tanffs shall contain a rule which states that shippers or
consignees may file claims for the refund of freight overcharges resulting from errors in weight,
measurement, cargo description or tariff application. This rule shall clearly indicate where and by
what method such claims are to be filed with the carrier and shall further advise that such claims may
also be filed with the Federal Maritime Commission. At a mimmum, tariffs shall contain the
following provisions:

(A) Claims seeking the refund of freight overcharges may be filed in the form of 2 complaint with the
Federal Maritime Commussion, Washington, D.C. 20573, pursuant to section 22 of the Shipping
Act, 1916 (46 U.S.C. 821). Such claims must be filed within two years of the date the cause of
action accrues.

(B) Claims for freight rate adjustments filed in writing shall be acknowledged by the carrier within
twenty days of receipt by written notice to the claimant of the tariff provistons actually applied
and claimant’s rights under the Shipping Act. 1916.

531.5(b) (9). Additional rules which affect the application of the tanf shall follow immediately the

rules specified above and shall be numbered consecutively. commencing with number 17.

536.5(d) (20) Overcharge Claims. Tanffs shall contain a rule which states that shippers or consignees

may file claims for the refund of freight overcharges resulting from errors 1n weight, measurement,

cargo description, or tariff applicanon Ths rule shatt clearly indicate where and by what method
such claims are to be filed with the carrier and shall further advise that such claims may also be filed
with the Federal Maritime Commussion. Ata mimmum, tariffs shall contain the following provisions:

(i) Claims seeking the refund of freight overcharges may he filed in the form of a complaint with

the Federal Maritime Commisston, Washington, D.C, 20573, pursuant to section 22 of the
Shipping Act, 1916(46 U.5.C. 821). Such claims must be filed within two years of the date the
cause of actron accrues.

(i) Claims for freight rate adjustments filed in writing will be acknowledged by the carrier within

twenty days of receipt by written notice to the claimant of the taritf provisions actually applied
and claimant’s rights under the Shipping Act, 1916.

536.5(e). Additional rules which alfect the application of the tariff shall follow immediately the rules
spectfied above and shall be numbered consecutively, commencing with number 21

IT IS FURTHER ORDERED,. That sections 531.5(b) (8) {xvi) and 531.5(b}
(9), and secttons 536.5(d) (20) and 531.5(e) shall take effect on July 15, 1979,
Ocean carrier tariffs which do not contain a rule in conformity with these sections
on that date shall be subject to cancellation or rejection.

By order of the Commission.

(S) Francis C. HURNEY
Secretary

* We have aivo clardied that the “'clamant's nghts” refer ipper’ fl
Commsta bl hut h * 2 fers again to the shipper's nght o file an overcharge claim with the

2IFM.C
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DockeTr No. 75-57

MATSON NAVIGATION COMPANY—PROPOSED RATE
INCREASES IN THE UNITED STATES PAcCIFIC
CoaST/HAwall DOMESTIC OFFSHORE TRADE

Docker No. 76-43

MATSON NAVIGATION COMPANY-—PROPOSED RATE
INCREASES IN THE UNITED STATES PACIFIC
CoastT/Hawall DOMESTIC OFFSHORE TRADE

ORDER ON RECONSIDERATION
April 27, 1979

Matson Navigation Company (Matson) and the Military Sealift Command
(MSC) have petitioned the Commission to reconsider its decisions in Docket
Nos. 75-57 and 76-43, served simultaneously on December 12, 1978. MSC
seeks reconsideration of Docket No. 76-43 only on the issue of what remedy is to
be applied in that case. Matson’s petition as well as the replies of the Commis-
sion’s Bureau of Hearing Counsel and MSC in Docket No. 75-57 have been
incorporated by reference into the respective submissions of the parties in Docket
No. 76-43. The Commission has consolidated these cases for purposes of
reconsideration and the discussion of the issues raised in Docket No. 76-43 will
therefore dispose of the issues raised by Matson in Docket No. 75-57 as well.

Docket Nos. 75-57 and 76-43 were instituted to determine the justness and
reasonableness of rate changes filed by Matson during 1975 and 1976 in the U.S.
Pacific Coast/Hawaii trade.! The Commission concluded that a 13% rate of
return on equity was the maximum reasonable rate of return for a carrier in
Matson’s situation. This conclusion was based on the findings that the average
rate of return of all U.S. industries during the relevant period of time was
approximately 12% and that the peculiar risk characteristics of Matson’s opera-
tion warranted an additional 1% *‘risk premium’’ above the national average.

In Docket No. 75-57 it was determined that the added revenues resulting from
the rate increases did not cause the rate of return to exceed the 13% maximum. In

1 Docket No. 73-57 involved a variable or **muiti-tiered'” increase which averaged 5.4% for all of Matson’s rates. This increase
took effect April 7, 1976 for most rate items and May 1. 1976 on the balance of effected items. The [nitial Decision was served July 21,

1978. Docket No. 76-43 involved an across-ihe-board increase of 3.5% effective August 2, 1976. The Initial Decision in this case was
also served July 21, 1978,
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Docket No. 76-43, however, the Commission found Matson to have exceeded
the reasonable maximum rate of return by .98%. This finding resulted, in part,
from the recomputation of Matson’s rate base by increasing the portion of its
deferred income tax reserves deducted from the rate base.?® The increased
deduction was accomplished by excluding investment tax credits from Matson’s
total capital figure in calculating the service-rate-base-to-total-capital ratio.!
With the rate base thus decreased, the rate of return found by the Commission
exceeded that found by the Presiding Officer. Upon finding that the rate increase
was excessive, the Commission discontinued the proceeding.®

PoOSITION OF THE PARTIES

Matson’s Petitions

Matson advances two primary arguments. The first, raised only in Docket No.
76-43, is that the exclusion of the investment tax credits from total capital in
calculating the deferred tax deduction violates section 203(e) of the Revenue Act
of 1964,* which prohibits Federal agencies from reducing the stated cost of
service of regulated industries by taking account of the investment tax credits
inuring to the benefit of the regulated enterprise. The second argument, advanced
in both cases, is that the evidence of record entitles Matson to a 15% rate of return
on equity as opposed to the 13% allowed by the Commission. Numerous
contentions are presented in support of these two major arguments.’

MSC argues that the Commission’s rate of return determinations were correct.
With regard to the treatment of the investment tax credits, MSC argues that
section 203(¢e) deals only with the stated cost of service of the carrier and not the
treatment of the resulting accumulated fund in the carrier’s rate base; that only the
computation of the deferred tax deduction is at issue and not the investment tax
credit itself; that there are fundamental distinctions between the two which
warrant different treatment in this case. MSC defends the finding that a 13%
retumn on equity is the reasonable maximum in this case and states that Matson’s

! Deferred income 1ax res¢rves are the aggregate amount of tax savings sccTuing fo Matson under the accelerated deprecialion
provisions of the Internal Revenue Code, See footnote 13, jnfra.

* The Presiding Officer found Maison's rsie of return on equity to be 13.92%, which was modufied by the Commussion to 13.98%
due ta this ad} Without the adj Matson's excess revenues would have been $903,549.96 (927 excess return on equity
of $34.531.764 wilh an effective tax rate of 44.5%) as compared with that found by the Commission of $974,136.69 (.98% excess
returm on equity of $54,372,732 with sn ffeciive tax rate of 45.3%) for & total difference of $70,184,73.

* The service-rate-base-w-total-capital ratio is used to determine the proportion of the defermed income Lax reserves which are
deducted from the service rate base. See footnote 13. infru.

* At the time of the Commission’s decision, the subject rates had been superseded by two subsequent rate increases, This decision
predaied the effective date of P.L. 95-473, which conferred on the Commission the power to order durect refunds of excess revenues
ander such cirpumsiances, 46 L.S.C. B45.

* 78 Stat. 33, P.L. 88-272. note following 16 U.5.C.A. 38.

! Matson argues Lhal it was to exclude i tax credits from wtal capital not only because such action contravenes
!-ectlon 103(e) butalsobecause Lax eredinn are ot conceprually diffenent from deferred taxes (other than repayment) and thay there is no
n theif inclusion in 1otal capital and their deduction from rate base. Matson 150 alleges that the 1 3% return on equity is
inadequate hecause the U.S. average is grealer than 12% . Finally Matson contends that it is entitled to mare than a 1% risk premivum in
view of the fact that: (1) variauons on eamnings. the only valid wst of risk, are greater than average od eamings per share, return on total
capital, return on equity, and in comparison with the trucking and airline industries; {2} its financial leversge, including leases, and
business levernge are greater than average; (3) eamnings variations are nol st a high level and, even if al a high level show more risk than
average; {4) the high cost of money indicates » higher than 129% national aveérage returm on ¢quity and old investors ane entitied wo the
$ame considertion ks investors of pew capital; and (3) the disruptive competition faced by Matson in 1969 more accurately reflects
compeutive conditions in the trade than does Matson's 1970-1976 experience.

21F.M.C.
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assertion to the contrary merely reargues maitters already fully considered in the
proceeding. MSC nevertheless addresses each of Matson’s allegations.®

Hearing Counsel states that the Commission’s 13% rate of return ceiling for
Matson was justified based upon legitimate subjective factors such as Matson’s
market dominance, as well as the objective statistical risk analysis submitted by
Matson at the hearings.

MSC's Petition

MSC faults the Commission for not providing a remedy for Matson’s collec-
tion of excessive rate increases under the superseded tariffs. MSC urges that not
only should Matson be forced to divest itself of the excess revenues and use these
funds for the benefit of the shipping public,? but that its present rates should be
rolled back to the extent they are based on the past unlawful levels. Alternatively,
MSC argues that if the Commission has decided not to take corrective action in
this regard both the Administrative Procedure Act and the Commission’s Rules
require that it state its reasons for such a decision."

Matson’s reply to MSC’s petition argues that the Commission’s only source of
“*reparation authority’” is section 22 of the Shipping Act, 1916 (46 U.S.C. 821)
and the Commission has no general equitable powers to devise remedies not
specifically provided in its enabling statutes. Matson also submits that a rollback
of present rates below a reasonable level because of past profits enjoyed by the
regulated company would be a violation of due process. Finally, Matson argues
that inflation has eliminated any excess profits which may have resulted from
past rates and any subsequent increases are determined only on current analysis
and not on stale data of past experience.

Hearing Counsel essentially agrees with MSC's petition, but recognizes there
are several problems inherent in the proposals which warrant further proceedings
should the Commission elect to act affirmatively in this regard.

DisCUSSION

A. The Treatment of Investment Tax Credits

The issue concerning section 203(e) of the Revenue Act of 1964 is essentially
one of statutory interpretation.! It is clear that in enacting the investment tax
credit (16 U.S.C. 38), Congress intended that regulated industries enjoy the

* MSC submits thal the higher than 12% average return on equity allegation is nol supported by evidence of record, the statistcal
earnings variation is not the sole or even most recognized test of risk measurement; vessel leases exist on only 2 of Matson's 12 vessels
and are offset by fully depreciated vessels in the fleet; high variauons in earnings of Matson are due to extremely high past eamings: if
Appendix li of the Report and Order overstates recent returns, this reduces the co-efficient of variation and if the variations are

d d. this would indi better recent returns trends than found.

* MSC cites Bebehick v. Public Utilities Comm., 318 F.2d 187 (D.C. Cir. 1963), cerr. den. 373 U.S. 913 (1963).
" MSC cites 5 U.5.C 557(¢) and 46 C.F.R. 301.125, respectively.

" Section 203(e) provides:

TREATMENT OF INVESTMENT CREDIT BY FEDERAL REGULATORY AGENCIES. —lt was the intent of the
Congress in providing an investment cedit under section 38 of the Internal Revenue Code of 1954, and it is the intent of the
Congress in repealing the reduction in basis required by section 48(g) of such Code. 1o provide an incentive for modernization
and growth of private industry (including that portion thereof which is regulated). A dingly. Congress does not intend Lhat
any agency or instrumentality of the United States having jurisdiction with respeci to a taxpayer shall, withoul the consent of the
laxpuyer, use—

{1) 10 the case of public utility property {as defined in section 46 (¢} (3) {B) of the Internal Revenue Code of 1954}, mare
than a proportionate part (determined with reference 10 the average useful life of the property with respect to which the
credit was allowed) of the credit against tax allowed for any mxable year by section 38 of such Code. or

(2) in the case of any other property, any credit against tax allowed by section 38 of such Code.,

10 reduce such taxpayer's Federal income taxes for the purpose of establishing the cost of service of the taxpayer or to
accomplish a similar result by any other method.

21 FM.C.
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direct benefit of reduced taxes derived therefrom. It also clearly allowed such
regulated industries to enjoy a secondary benefit in that Federal regulatory
agencies are not permitted to reflect this savings when computing the cost of
service of the regulated company for regulatory purposes.'* However, a third
level benefit is enjoyed by regulated companies in that, like deferred taxes, this
tax break provision results in a significant accrual of funds that the company can
utilize to earn a return.

The third level benefit of realizing a rate of return on investment tax credits
may or may not be mandated by section 203(e} although the provision only
speaks to the treatment of these funds in cost of service calculations and not rate
base calculations. However, if, as is the case in present FMC practice, the carrier
is allowed to realize a rate of return on these funds and is not required to deduct a
portion of them from its rate base, it should not be allowed to reap a fourth level
benefit by including such funds in its total capital figure for purposes of decreas-
ing the deferred tax deduction from rate base.!* Conversely, if it is not entitled to
earn a return on these funds and must deduct a portion of them from the service
rate base, fairness would dictate that it be included in total capital for purposes of
such calculations,'*

There is no reasonable basis for concluding that Congress intended to make
this fourth level benefit available to regulated companies. Indeed, Matson relies
entirely on its interpretation of the concluding phrase of section 203(e) for this
proposition. There are no reported cases on this narrow tax question and a review
of the legislative history of the Revenue Act of 1964 reveals that Congress did not
consider the third level benefit described above, much less contemplate the
further extension now urged by Matson.

Both the House and Senate Reports on section 203(e) describe its purpose as

follows:
(c) (iii) Treatment of investment credit by Federal regulatory agencies.—Your Committee has added
a provision to the bill making it clear that it was the intent of Congress in providing an investment
credit last year, and that it is the intent of Congress this year in repealing the reduction in basis
required with respect to investment credit assets, to provide an incentive for the modemnization and
growth of private industry, including regulated industries,

As a result, the bill specifies in two paragraphs the intent of Congress as to the treatment of the
investment credit by Federal regulatory agencies. It states in the case of public utility property that
these regulatory agencics are not, without the taxpayer’s consent, for the purpose of establishing the
cost of service of the taxpayer, to treat more than a proportionate part of an investment credit
(determined with reference to the useful life of the property) as reducing the taxpayer's Federal
income tax liabilities. Nor are they 1o accomplish a similar result by any other method, Public utility
property for this purpose includes property of electric, gas, water, telephone, and telegraph public
utilities which under present law is eligible for what in effect amounts to a credit of 3 per cent.

The bill also provides restriction for Federal regulatory agencies in the case of other regulated
companies—such as natural gas pipelines, railroads, airlines, truck and bus operators, and other

#* The Commissi ized the date of section 203(e) and has consistently followed ity directives in the
adminisration of the lmmul Sluppm; Act, 1933, See. General Counsel’s Legal Opinion dated August 13, 1964,

" In Dacket No. 73-22, et ul. —Mutson Nav, Co.~Increused Rates, 18 5.R.R. 649, 654, n. 6 (1968), the Commission determined
thal the deferred tax deduction from rate base should be the same portion of the 1otat deferred tax reserve that the rate bass is in relation
10 total capitdl. If the carrier is allowed o overstate its iotal capital. this decreases the relative percentage muo of total capital
represented by the raze base, This in turn will & the deferred tax deduction from rate base a3 this same percentage ratio is applied
0 the defemred tax credit fund to compute the deducuon from rate base,

** This is precisely the analysis Matson advanced in arguing that deferred taxes should be included in total capital in computing the
deduction lrom raie base.

21F.M.C.
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types of public carriers—which receive an investment credit of 7 percent of the investment in
qualified property. It provides that Federal regulatory agencies are not, without the taxpayer’s
consent, for purposes of establishing the cost of service of the taxpayer, to treat any investment credit
allowed him as reducing his Federal income taxes. Nor are the agencies to accomplish a similar result
by any other method.

As indicated above in the case of the public utility property Congress is merely directing the
Federal regulatory agencies not to **flow’” the benefits of the investment credit ‘‘through®’ to the
customers over any period shorter than the useful lives of the property involved. In the case of the
other property Congress is directing the Federal regulatory agencies not to *‘flow’ this benefit
“*through’’ at any time. This difference in treatment is attributable to the fact that Congress provided
what in effect is a 3-percent credit for the public utility property rather than 7-percent credit because
last year it was recognized that in their case part of the benefit from the investment credit would be
likely to be passed on eventually to the customers in lower rates.’’ H. Rept. 749, B8th Cong., 2nd
Sess. 34-35 reprinted in 1964 U.S, Code Cong. & Ad. News 1346-1347.'%

This language indicates that Congress was concerned with the practice of
certain agencies to require the disclosure of current investment tax credits and
reduce the reported income tax of the regulated company and thereby reducing
the total costs of operation and the corresponding revenue needs. This would lead
to lower rates than if no tax credit was calculated into the costs of the company
and was characterized as the *‘flow through’’ method of regulatory tax account-
ing.'® The agencies were also prohibited from treating the credit as a form of
income to the carrier, increasing the reported revenues thereby, and accomplish-
ing a *‘similar result by another method.”

The situation presented in this case does not involve Matson's costs or
revenues, neither does it involve income tax computation. It involves the compu-
tation of the actual investment of the carrier in the regulated service. While a
significant issue would be presented as to whether Congress intended carriers to
eamn a rate of return on the accumulated fund resulting from the accrued credits
over time, this issue is not now presented.!” Rather, the question is whether the
Commission must consider these funds as part of an ocean carrier’s total capital
for purposes of computation of the rate base in matters collateral to the treatent of
the investment tax credits per se. In order to answer this question in the
affirmative there must be evidence of a legislative intent not only to prohibit
regulatory agencies from ‘‘flowing through’® the benefit of the tax credit to
ratepayers in cost and revenue calculations but also to require agencies to
affiratively “‘flow through'’ all possible benefits of the tax credit to the
regulated company. An intent that beneficial treatment be given to both cost and
revenue calculations and also to the computation of the company’s actual invest-
ment in the regulated enterprise is not fairly discernible from section 203(e) or
from its legislative history.

'* The Senate Report is virually wenucal. S. Rep. B30, B8th Cong.. 2nd Sesa. 44-45 reprinted in 1964 U5, Code Cong. & Ad.
News 17161717,

M For a full di ion of the distinctions b the “‘normalization” versus “*flow through™ methods of Lax ing as to
defermed waes, see, Public Systems v. Federal Regulatory Erergy Commission, F.2d__, Case Nos, 76 1609 and 76- 1830,
slip opinion sl 4-6 (D.C. Cir., Feb. 16, 1979); Alabama-Tenressee Notural Gas Co. v. F.P.C., 359 F.2d 318, 326-27(C.A. 5. 1966);
Dockew Nes. 73-22, et ol .—Marson Navigation Co. —Increased Rater, 17S5.R.R. 145, 161 {1.D.. 1977). For the comparalive effects
of these methods on rate levels, se¢ generally, E. Brigham and . Pappas, Liberalized Depreciation ard the Cost of Capitat (1970,
MSU Public Utilities Srudies). Because the fundsmental isswe mvnlvad with tﬂh LAK ACCOUMINg issues is virtually identical, i.e., the
reporting of laxes actually paid by carriers as opposed 1o & hypothets lcul not idering specialized lax advantages, these
discussions are, W & farge extent, equally apphicable to bah LAK provisions.

*7 This issue may indeed be dealt with in future proceedings. Docker No, 76-43—Marson Navigation Co.—Roie Increases, Repon
and Order, at 6 n. 7. 18 SRR 1351, 1353 0. 7 (1978).

21FE.M.C.
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There remains the question of how investment tax credits should be handled as
a policy matter. The Commission’s Report and Order in Docket No. 76-43,
supra, expressed no opinion as to the ultimate treatment of the investment tax
credits in the rate base. The Commission did, however, hold that, due to the
similarity of these funds to deferred taxes—it is provided by the ratepayers and
not the carrier—if the carrier is to be allowed to earn a return on these funds by
not deducting them from the rate base, it should not be allowed to treat them as
carrier provided capital for purposes of other rate base deduction calculations.
Matson has advanced no valid reason for reversing this policy, and accordingly,
this part of Matson’s Petition will be denied.

B. The Rate of Return on Equity

Matson has not shown any clear error of fact or law in the Commission’s
imposition of a 13% rate of return ceiling. The decisions in Docket Nos. 75-57
and 76-43 clearly comply with the applicable legal standards enunciated by the
Supreme Court.'® Matson’s contentions constitute reargument of matters already
fully considered and rejected by the Commission, '* and, accordingly, this
portion of Matson’s Petition will also be denied.

C. Remedies

The Commission found the Docket No. 76-43 rate increase to be unreason-
able, but discontinued that proceeding without determining what remedy, if any,
would be invoked to compensate shippers for the excess revenues retained by
Matson.

The remedial actions proposed by MSC—the *‘Bebchick Remedy’* and a
rollback of present rate levels,* are unprecedented in the administration of the
Shipping Act but do appear to have a valid foundation in the law. Before any
remedy is applied, however, it is necessary to examine the carrier’s present
circumstances to ensure that the approach taken meets the various regulatory
purposes of the Shipping Act and would not unduly penalize the carrier for
overestimating its revenue needs.®' The administrative burden that would be
imposed on the carrier and on the Commission must be offset by some tangible,
legitimate benefit accruing to those shippers which paid the unreasonable rates
when they were in effect.

In weighing these factors in the present proceeding, the Commission has
concluded that the fundamental deficiency in the remedies proposed by MSC is
that there is no way to ensure that those who actually paid the rates will reap the

' Permion Batin Area Rate Cases. 390 U_S. 747, 191-792( 1968); ser also. American Public Gus Ass'n v, Federal Power Comm.,
367 F.24 1016, 1029-1030 (D.C. Cir. 1977).

** For the first ime in its Petition for Reconsideration Matson cottests the finding that U.S. industries realized an average 12% return
60 ¢quily during tet rehevaat time period. This finding was based on the uncontroverted testimony of Dr. Ellsworth {Ex. 35). In which
Maivon did not take exceplion.

™ The *"Buebchick Remedy'™ was first ¢nunciated in Bebohick v. Public Utilities Comm., swpru, and cited with approval by the

Ci dssiom i Alaska § hip Co.=General incr, in Rates, 3 5.R.R. 1014, 1016 (1964). It cxsentially forces a camier to disgorge
excess revenues denved (rom unjust snd ble general rawe i and Lo pay thase revemues over (o the shipping public in
SOMe ppropriate manner.

On the theory that the subsequent rate levels are based in part on.a prior untawful rate i the proposed rollback of rates is argued

3 beang seithin the scope of section 4 of the Intercoastal Shipping Act, 1933 natwithstanding the fact thal the subject rates are no longer
in effect. Sev, conira, Sea-Land Service. ine —Gen. Incr. in Rates, 14 S.R.R. 1569_ 1570 (1975); Investigution of Rates in the Hong
Kong-United States Arlanne and Gulf Trade, 11 F.M.C. 168 (1967).

" Cf.. Gitberrville Trucking Co. v. United States, 371 U.S. 115, 130 (1962). Consideration must be given to the fact that violations
of secuon 18(a) of the Shipping Act. 1916 (46 U.S.C. 817(a} ) and section 4 of the Intercaastal Shipping Act, 1933 (46 U.S.C. 8453) do
ot require prood of any farm of sciemer or unlawiul inlent.

21 F.M.C.
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benefit of these procedures.?* Only if there were no feasible alternative and these
difficulties could be solved efficiently, might the Commission consider such
methods. However, in this case the remedies proposed by MSC cannot be
implemented with reasonable efficiency®® and the Commission has determined
that a feasible alternative, and one more solidly founded on direct statutory
authority, does exist.

The Commission finds that, in the circumstances presented by this case, the
determination that the subject generai rate increase was unjust and unreasonable
gives rise to a cause of action under section 22 of the Shipping Act, 1916 by any
shipper who actually paid these tariffed rates when they were in effect. While the
rate increase was unreasonable from the date it became effective (see Gillen's
Sons Lighterage v. American Stevedores, 12 F.M.C. 325, 339 (1969)), the
two-year limit on filing of reparation claims did not begin to run until the
Commission found the rates to be unjust and unreasonable. (See Crown Coast
Front Co.v. U.S., 386 U.S. 503 (1967)). The cause of action under section 22
therefore did not accrue until the Commission’s final determination. This cause
of action is distinct from any cause of action the shipper may have had at the time
the freight rates were paid and is not dependent upon a particular defect in the
carrier’s rate structure.** The essential elements of this cause of action are: (a)
the carrier instituted an across-the-board uniform increase in rates;?® (b) the
shipper actually paid the increased rates while they were in effect; and, (c) the
increase was subsequently found to be unjust and unreasonable in a
Commission-instituted investigation. In such a case, the Commission’s decision
is itself evidence in support of any action that may hereafter be instituted by
shippers.

THEREFORE, IT IS ORDERED, That the Petitions for Reconsideration of
Matson Navigation Company are denied; and

IT IS FURTHER ORDERED, That the Petition for Reconsideration of Mili-
tary Sealift Command is granted to the extent that it is consistent with this Order
and denied in all other respects; and

IT IS FURTHER ORDERED, That these proceedings are discontinued.

By the Commission.

(S) Francis C. HURNEY
Secretary

** This problem was specifically noted as 1o the Bebchick Remedy in the cases of Moss v. CAB, 331 F.24298(D.C. Cur, 197%). cert.
den, 424 U.S. 965, reh. des. 425 U.S. 966 {1976) and Dem_ Con. Comm. of D.C, v. Wash, Metro, Aree Transit Comen., 436 F.2d 233
(D.C. Cir. 1970). As o the rollback proposal, this same problem ndermines the validity of the application of this procedure as it relates
1 the Commission's discrelionary power to apply & femedy in sddition 1o the potemial legal chatacles stated in footnote 16.

* In order 1 comply with the suandards sited in Moss v, CAB. supra. extensive further hearings would be required.

** Shippers could have mainianed reparations claims under section L8(a} at the time the freight charges were paid on the theory that
the specific ransportatian factors affecting a particular commodity rate were such that the rle charged was unjust or nreasonable,

¥ Because each commodity bore the general rate increase by the same percentage proportion, the extent to which it was found to be
ercessive applies equally 1 i) commaodities that took he increase. The contrary would be true, however. if this case involved a
multi-tiered general increase in rales designed {o bring the comparative lkevels of commodity rales into line with their individual
vansportation factors.

21IF.M.C.
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Docker No. 77-4

AGREEMENT Nos, 9902-3, ET AL.
(MoDIFICATION OF EURO-PACIFIC JOINT SERVICE)

ORDER ON RECONSIDERATION
May 22, 1979

The Proponents of Agreement No. 9902-8 have petitioned the Commission
for partial reconsideration of its March 29, 1979, decision conditionally approv-
ing that agreement.® Proponents seek a modification in the Commission’s order
that would approve Agreement No. 9902-8 under conditions allowing ICT to
participate in the Euro-Pacific Joint Service and including the combined ICT/
French Line marketing arrangement originally proposed. Alternatively, the
Commission is requested to defer the effective date of French Line’s separate
marketing operations until September 30, 1979. The Commission’s Bureau of
Hearing Counsel submitted a ‘‘Reply to Petition’’ indicating general agreement
with the relief sought by Proponents.

The Petition offers no basis for altering the Commission's ongmal determina-
tion that ICT s participation in the Euro-Pacific Joint Service was not justified on
the record by legitimate transportation conditions. The record citations men-
tioned by Proponents fall far short of establishing that ICT’s participation is
essential to the commencement and continued viability of the Joint Service.
Neither have the Proponents demonstrated that the record justifies joint market-
ing of the container cargo space allocated to Hapag-Lloyd and CGM under
present Agreement No. 9902-8.°

The uncontroverted affidavit of Euro-Pacific’s General Manager does estab-
lish, however, that French Line cannot develop an effective marketing capability
independent of ICT and Hapag-Lloyd by May 31, 1979. New saies representa-
tives must be retained and standard procedures must be established in several
different and widely separated locations. Accordingly, the Euro-Pacific Joint
Service will be permitted to continue using its present marketing arrangements
until September 30, 1979. - -

THEREFORE, IT IS ORDERED, That the *‘Petition for Reconsideration’’ of
Hapag-Lloyd Aktiengesellschaft, Compagnie General Maritime and Interconti-

' The Proponents are Hapag-Lioyd Aktiengesallschift ( lapag-LToyd); Compagriie Generale Maritime (French Line); and Intercon-
tinental Transport, B.V. (ICT), all of which are common carrisrs by water in the foreign commerce of the United States.

* Indeed, Proponents argued that the indepandent marketing of Hapag's allocsted shate was a pro-competilive feature supporting
approval of the Agreement.

fa'a v} ~YT T RE AN
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nental Transport, B.V., is granted to the limited extent indicated above, and
denied in all other respects; and

IT IS FURTHER ORDERED, That the Commission’s March 29, 1979,
Report and Order is amended by including a new further ordering clause between
the third and fourth such clauses which states that:

The Proponents may, in their discretion, include a second Proviso clause in Article 6 of their
amended Agreement that provides for the Joint Service to operate with its existing marketing
arrangements until September 30, 1979.

By the Commission.

(S) Francis C. HURNEY
Secretary
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Docket No. 79-8

AGREEMENT No. 10285~
SINGAPORE/U.S. ATLANTIC & GULF RATE AGREEMENT

DISCONTINUANCE OF PROCEEDING
May 2, 1979

This proceeding was initiated to determine the approvability under the Ship-
ping Act, 1916, of Agreement No. 10285. Hearing Counsel have now requested
that the proceeding be discontinued on the ground that Agreement No. 10285 has
been withdrawn by the parties.

By telex dated April 6, 1979, the Straits New York Conference informed the
Commission of its withdrawal of Agreement No. 10285 and its request for
section 15 approval of the Agreement. On this basis, Hearing Counsel urge
discontinuance since there is no longer an agreement requiring section 15
approval, and any issues related thereto are now moot. We agree.

Therefore, it is ordered that proceedings in this matter are hereby dis-
continued.

By the Commission,

(S) Francis C. HURNEY
Secretary


MHARRIS
Typewritten Text
996


FEDERAL MARITIME COMMISSION

DockeT No. 78-41

TRAILER MARINE TRANSPORT CORPORATION—
PropPOSED REDUCED AND INITIAL THROUGH RATES AND PROVISIONS
BeTwEEN U.S. ATLANTIC AND GULF PorTs IN THE U.S.
VIRGIN ISLANDS

NOTICE
May 16, 1979

Notice is given that no exceptions were filed to the April 5, 1979, initial
decision in this proceeding and the time within which the Commission could
determine to review that decision has expired. No such determination has been
made and, accordingly, the initial decision has become administratively final.

(8) Francis C. HurNEY
Secretary
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No. 78-41

TRAILER MARINE TRANSPORT CORPORATION—
PROPOSED REDUCED AND INITIAL THROUGH RATES
AND PROVISIONS BETWEEN U.S. ATLANTIC AND
GULF PORTS IN THE U.S. VIRGIN ISLANDS

Finalized on May 16, 1979

Respondent carrier has instituted a new service between South Atlantic and Gulf ports and the U.S.
Virgin Islands. This new service features reduced rates on 20-foot containers, a single bill of
lading, simplified billing, and greater vessel efficiency. Only one party protested the new rates,
a carrier operating between Puerto Rico and the Islands, alleging that the new rates are
noncompensatory, designed to attract certain high density cargo, and will endanger the carrier's
continued existence. The other parties, namely, the Commission’s Bureau of Hearing Counsel
and the Government of the Virgin [slands, support the new rates. The evidence of record shows
the following:

(1) The new reduced rates are compensatory on a fully distributed cost basis and are thus just
and reasonable within the meaning of section 18(a) of the Shipping Act, 1916, and section 4 of
the Intercoastal Shipping Act, 1933;

(2) The protesting carrier has failed to furnish any evidence in support of its allegations;
moreaver, the record shows that the new rates are aimed at attracting cargo from a different
carrier and are not predatory;

(3) There is no evidence that the new rates will harm or unduly prefer any shipper nor thatany
shipper will be unreasonably forced to use the carrier’s higher rates on 40-foot containers;
indeed, the record shows no complaints from any shipper regarding the respondent’s rate
structure.,

A carrier has the right to meet existing competition within certain limits. Respondent has exercised
this right and has not exceeded permissible limits in so doing.

The fully distributed cost standard is an acceptable measure of the compensatoriness of a carrier’s
rates although different measures are evolving which may prove superior. In any event, cost
finding is not an exact science and all that is required is that the method produce a reasonable
approximation of costs.

William F. Roush and Donald C. O’Malley, for respondent.

Rudolph Francls and Jose F. Beauchamp, for intervenor International Marine Transport Services,
Inc.

William L. Blum, for intervenor Government of the Virgin Islands.

John Robert Ewers, C. Douglass Miller, and Bruce Love, for Bureau of Hearing Counsel.

INITIAL DECISION! OF NORMAN D. KLINE,
ADMINISTRATIVE LAW JUDGE

This proceeding is an investigation begun by the Commission under its Order
of Investigation and Hearing, served October 20, 1978. The investigation seeks

! This decision will b tho decision of the C ission in the ab of review thereof by the Commission. Rule 227, Rules of
Prectice and Procedure, 46 CFR 302.227.

FaTals) LR~y al
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to determine the lawfulness of new through service initiated by respondent
Trailer Marine Transport Corporation (TMT) between certain ports on the U.S.
Atlantic and Gulf coasts and the U.S. Virgin Islands. This new service was
reflected in a tariff (FMC-F No. 2) published by TMT which established reduced
rates becoming effective October 15, 16, and 30, 1978. This tariff (later superse-
ded by tariff FMC-F No. 5 which made no substantive changes in rates) estab-
lished two separate columns of trailerload minimum weight rates stated in cents
per hundred pounds. One column set forth rates for trailers not exceeding 20 feet
in length, the other set forth rates for trailers exceeding 20 feet in length.

The filing of TMT’s new tariff generated a protest which was filed by a
carrier known as International Marine Transport Services, Inc. (IMTS) which
carries trailers and wheeled vehicles between San Juan, Puerto Rico, and the
U.S. Virgin Islands. IMTS claimed that TMT’s new rates are unjust and unrea-
sonable, noncompensatory, and represent destructive competition which would
cause IMTS irreparable harm. Furthermore, IMTS claimed that the new reduced
through rates offered by TMT in conjunction with a subsidiary or an affiliated
carrier known as Interisland Intermodal Lines, Inc. (IIL) involved selected major
moving commodities carried by IMTS and essential to its survival, were geared
to attract high density cargo, and were drastically lower for the smaller trailers.

In reply to the protest, TMT contended that its new reduced rates were
designed to be competitive with a carrier known as Tropical Shipping and
Construction Co., Ltd. (Tropical), a carrier which operates a direct service
between Florida ports and the U.S. Virgin Islands and that TMT’s rates on the
smaller 20-foot containers are compensatory.

The Commission stated that suspension of the new through reduced rates
designed to meet the competition of another carrier’s through service would not
be warranted since establishment of higher rates than those of the existing
dominant carrier in a particular trade area would place the new carrier in a
noncompetitive position. However, the Commission believed that certain condi-
tions appeared to necessitate investigation because of the different rates applying
to the 20 and 40-foot containers at the higher rates, and the concern that the lower
rates on the 20-foot containers might be noncompensatory. Therefore, the
Commission wishes to determine two specific issues: (1) Whether there are any
circumstances under which shippers would be required to accept a 40-foot
container with its attendant higher rates; and (2) Whether TMT’s rates applying
to containers not exceeding 20 feet are designed to recover total costs attributable
to the carriage of cargo in such containers. (See Order, p.3).* The Commission
ordered these issues to be determined under section 18(a) of the Shipping Act,
1916, and section 4 of the Intercoastal Shipping Act, 1933 (46 U.S.C. 817,
845a)° on an expedited basis. TMT was given approximately 60 days to submit
m—mr‘ ission did not ifically frame such an issue, its Order cited IMTS" s conlennon that TMT's lower ratcs on
20-foot containers are designed 1o aftract Iugh -density cargo involving certain selected I to the survival of IMTS.
This matter may be subsumed under the general issue of the justness and reasonableness of TMT's new rutes arising under sections
18(a) of the Shipping Act, 1916, and section 4 of the Intercoastat Shipping Act, 1933. | will deal with the contention in the body of the

decision.

* Section 18(a) of the Shipping Act, 1916, requires that **every common carrier by water in interstate commerce shall establish,
observe and enforce just and reasonable rates, fares, charges . . . and just and lations and practices relating there-
10. Seclnon4of the lmemoasul Shipping Act, 1933, numonus the Commissionto * “determine. pmscnbe and order enforced a
just and i or maximum and minimum rate, fare, or charge. or a just and reasonable classification,
tariff, regulation or practice .
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its direct testimony and exhibits in support of its rate changes. Hearing Counsel
and intervenors were given 30 days to furnish comparable information support-
ing their positions. The parties were ordered generally to provide access to
underlying material supporting the testimony and exhibits. Following these
steps, a prehearing conference was to be convened by the presiding judge for the
purpose of limiting issues and fashioning appropriate procedures toresolve them.
The Commission ordered the record to be closed no later than February 20, 1979,
an initial decision to be issued by the presiding judge on or before April 23, 1979,
and the Commission’s decision to be served on or before June 25, 1979, (See
Order, p. 4).*

As instructed by the Commission, respondent TMT submitted its testimony
and exhibits on November 22, 1978, and Hearing Counsel did likewise on
December 22, 1978. IMTS, which has become an intervenor on November 29,
1978 (see Intervention Granted, that date) submitted nothing. Another inter-
venor, the Government of the Virgin Islands (the V.I. Government) was granted
intervention on January 4, 1979, submitted written testimony after that date,
which, while not opposing TMT’s new rates, expressed the Government's
concern over possible withdrawal of carriers serving the U.S. Virgin Islands.

A prehearing conference was held on January 10, 1979, attended by TMT and
Hearing Counsel and four persons who gave testimony in order to amplify the
record and avoid the necessity of conducting further trial-type hearings. (See
Report of Rulings Made at Prehearing Conference and Other Matters, January
15, 1979). No one appeared for protestant-intervenor IMTS nor for the Govern-
ment. However, the V.1, Government had advised me before the conference that
it would not attend but merely wished to submit a statement. Some time after the
conference, on February 2, 1979, IMTS, which, as noted, submitted nothing and
did not appear at the conference, contacted me by telephone in the person of Mr.
Rudolph Francis, President, who inquired as to the status of the case. Mr. Francis
acknowledged that IMTS had failed to comply with the Commission’s instruc-
tions and indicated that IMTS was busily engaged in reorganization under
Chapter XI of the Federal Bankruptcy Act. He made no request and did not
comment on the merits of the case and was advised that I planned to issue an
initial decision; as to which, according to the Commission’s rules, IMTS could
file exceptions.®

At the-prehearing conference the eévidentiary record was virtually completed.
The written testimony of three witnesses (Mr. O’Malley of TMT; Messrs,
Farmer and Stilling of the Commission’s staff) was admitted as exhibits 1, 2, and
3, respectively. At a later date the written testimony of Ms. Judith A. Weiss, the
V.1. Government witness, was admitted as exhibit No. 4. In addition, oral
testimony of Messrs. O'Malley, Farmer, Stilling, and Mr. Norman Lee, of the
Commission's staff, was taken to supplement the written testimony. The four
exhibits and the oral testimony essentially constitute the complete factual record

* As the Comminsion’s Order notes (Qrder, p. 3. footnote), this procedure closely follows the new promdum established for
expeditod decizions in rale cases mandated by the enactment of P.L. 95-475 for general rate | or & ing after the
present case. See Docket No. 78-47, Genern! Order No. 16, Amuit. 28, 44 Fed. Reg. 9393, February 14, 1979,

* | also advised Mr. Francis that although the rules permitied IMTS to file eaceptiona ta the Inlilal Decision, the failure of IMTS to
comply with various procedural orders might place IMTS in a difficult position before the Commission if IMTS did file anything afier
the Initial Decision.

FYR " EY =]
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in this case. A summary of factual findings follows with specific record refer-
ences since the parties were not required to file briefs.

FINDINGS OF Facr

History of the Trade and Types of Services Provided

The Atlantic and Gulf-U.S. Virgin Islands trade has been characterized by
instability with respect to the comings and goings of carriers. Between 1971 and
1976, for example, such carriers as Alcoa, Amerind, Atlantic, Berwind, Trailer
Ship Lines, Wallenius, West India, and others were in and out of the trade. As
with other trades regulated by this Commission, carriers may enter without the
need to obtain certificates or other forms of license. Furthermore, unlike most
domestic offshore trades, the U.S. Virgin Islands are exempt from cabotage
legislation (the so-called Jones Act, section 27, Merchant Marine Act, 1920, 46
U.S.C. 883) (Ex. 4, p.2). This means that carriers operating vessels registered
under the laws of foreign nations may serve the trade.

Respondent TMT and its corporate affiliate IIL® have been involved in the
U.S. Virgin Islands trade for about two years. Prior to the establishment of
TMT’s new through, single factor rates, there were two different methods of
shipping between U.S. Atlantic and Gulf ports and the U.S. Virgin Islands. The
first method involved a direct service between the port of Palm Beach, Florida,
and the Islands, which service was and is being offererd by Tropical Shipping and
Construction Co., Ltd., mentioned above. Tropical’s tariff publishes rates on
both 20 and 40-foot containers per weight or measurement ton subject to a
minimum of 850 cu. ft. or 30,000 Ibs., whichever produces the greater revenue.
(Ex. 1).

The second method of shipping involves a combination of rates in which two
carriers link up at San Juan, Puerto Rico, where containers are transshipped from
one vessel to a feeder vessel operating between San Juan and the U.S. Virgin
Islands. Six carriers participated in this type of service. Puerto Rico Maritime
Shipping Authority (PRMSA), Sea-Land Service, Inc. (Sea-Land), Seatrain
Gitmo (Seatrain), and TMT would carry from the U.S. mainland to San Juan for
linkage with feeder vessels operated by IMTS or IIL. This combination-of-rates
method was somewhat cumbersome because one carrier published rates per cubic
foot and the other, per hundredweight, and some conversion would be necessary
for the shipper to determine the through cost. (Ex. 1, Tr. 24). Moreover, other
charges were added on. (Ex. 1). TMT's new tariff simplifies matters by publish-
ing a single through rate, although still utilizing IIL’s feeder service between San
Juan and the Islands. Furthermore, TMT’s tariff now offers rates on 20-foot
containers, whereas previously a shipper utilizing TMT’s service would be
paying 40-foot container rates even if he shipped only a 20-foot container. (Tr.
24-25).7

TMT s New Tariff
TMT’s new tariff not only simplifies matters by establishing single factor
through rates but also causes a reduction in rates because it offers rates based on
¢ Both TMT and 1L are owned by the Crowley Maritime Corporation. (Ex. 3, p. 2).

7 The record shows, however. that the vast majority of cargo in the trade (nearly 75%), at least from Febniary through October 1978,
moved via 35 or 40-foot containers. (Ex. 1, “Exhibit A™).
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movement by 20-foot containers which are lower than the pre-existing 40-foot
rates utilized by itself and other combination-of-rates carriers. The TMT tariff
(FMC-F No. 5) which superseded the initial through rate tariff (FMC-F No. 2)
placed under investigation, offers these lower 20-foot container rates subject to
various minima (usually 40,000 Ibs. but sometimes 12,000 or 20,000 Ibs.).®

TMT’s tariff, which now publlshes through rates on 20-foot containers, is
essentially a trailerioad tariff patterned after that of Tropicai with respect to rates
and commodities applicabie to the 20-foot containers. (Ex. 1; Tr, 21, 25, 28).
Both tariffs are also basically trailerload tariffs. (Tr. 28, 30). However, Tropi-
cal’s tariff does provide for a less-than-trailerload (LTL) service. (Tr. 31). TMT
can service shippers offering LTL shipments who can use consolidating non-
vessel operating common carriers (NVO’s), which carriers can utilize the
freight-all-kinds (FAK) rate in the TMT tariff. (Tr. 29, 30; Tariff FMC-F No. §,
page 221, ‘‘Freight All Kinds’*). In attempting to pattern its tariff after that of
Tropical, however, TMT erred somewhat by publishing minimum weights
amounting to 40,000 Ibs., rather than 30,000 Ibs. which Tropical publishes in its
Virgin Islands Tariff, (Tr. 26).

The Purpose and Impact of TMT's New Tariff

In publishing its new tariff, TMT is seeking to attract cargo in competition with
Tropical which, as noted, offers a through service from the port of Palm Beach,
Florida, in the Miami area. Bvidence of record indicates that cargo originating in
this area moving to the U.S. Virgin Islands is substantial. After excluding cargo
originating in Puerto Rico, which amounts to 45 percent of the total volume in the
trade, fully 47 percent of the remainder of 55 percent originates in the Miami,
Florida area served by Tropical. (Ex. 1, “*Exhibit B*’).

Since the primary aim of TMT is to compete for cargo moving via Tropical’s
direct service out of the Miami area, whatever success TMT has will most
probably come at the expense of Tropical, not protestant-intervenor IMTS,
which could not carry cargo lifted by Tropical at Palm Beach, Florida, since
IMTS does not offer a direct service from the Miami area to the U.S. Virgin
Islands. As Mr. Thomas J. Stilling, an economist with the Commission, tes-
tified, TMT’s new service out of Miami will provide the majority of the competi-
tion for Tropical. (Ex. 3). Tropical, however, did not intervene or protest TMT"s
new rates although realizing that this new service could have a direct impact on
Troplcal‘s business in the Miami area.* However, Tropical believes that its direct
service is based upon quality and dependability and can withstand TMT's
competition. (Ex. 3, p. 4). Not only is Tropical’s service direct, i.e., without
transshipment, in contrast to TMT’s, but it moves cargo to the Islands in 74 hours
rather than § or 6 days which TMT requires. Furthermore, interviews with

* TMT's tariff FMC-F No. 5, while not introduced as an exhibit, was made available to me and the parties and is officially noticeable
under the Commission's rules. (Rulo 226, 46 CFR 302.226). The tariff, plus revisions, shows that the rates applicable to 20-foot
contalngrs are almost always subject to a mlaimum of 40,000 Ibs. Tariff FMC-F No. 5 replaced the earlier FMC-F No. 2. in order to
canform to the requirements of the Commisalon's Generai Ordet 38, 46 CFR 531, as smended, effective luuury 1, 1979, (Tr. 20). No
substantivé changes were made in rates when republishing the wariff. (Tr.-20).

¥ Sce Ex. 3, p. § (Stilling). The V.I,-Government, however: contends-that- Tropica!'s shssnce from the proceeding may merely
indicate It unfamiliarity with Commission procedures and desire 10 avoid costly and lengthy litigation. (Ex. 4, p. 2). It could also mean
that Tropical beli that the possible loss af busi to-TMT is 50 small es {0 be outweighad by costs of litigation. As I find
elsawhere, however, we need not speculate gince the record shows that Tropical has good reason to believe that its business can rosist
TMT's competition. .

"MTEMMO
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shippers on the Islands conducted by the Commission’s Office of Economic
Analysis indicate a high level of satisfaction with Tropical’s service. (Ex. 3).
TMT is also at a disadvantage compared to Tropical since TMT’s minimum on
20-foot containers is usually 40,000 Ibs. whereas Tropical’s is only 30,000 lbs.,
as noted above.

TMT does offer its new service out of the ports of Jacksonville, Florida, and
Lake Charles, Louisiana, as well as out of Miami, Florida. It is possible,
therefore, that TMT will attract cargo from all of these ports that might have
moved via PRMSA or Sea-Land, which operate out of South Atlantic or Gulf
ports and feed cargo to IMTS at San Juan, Puerto Rico. It is also admitted by
TMT that TMT’s new 20-foot rates with minima of 40,000 lbs. are especially
attractive to high-density cargo such as beer, which can meet the 40,000-Ibs.
minimum in a 20-foot container. (Tr. 23, 56). However, it is impossible to
measure competitive impact on IMTS, which had claimed that it would suffer
severely from TMT’s new service on the grounds that TMT’s 20-foot container
rates would attract high-density cargo from IMTS to TMT and could result in
termination of IMTS’s service between Puerto Rico and the Islands. The reason
for this situation is that IMTS has provided no evidence to support its conten-
tions. The record thererfore does not show exactly what or how much IMTS is
carrying, from exactly where, or how much in connection with what carriers
operating from the mainland."® I cannot find therefore that the bulk of IMTS’s
cargo consists of high-density items. Furthermore, I cannot determine how much
diversion of cargo will occur away from PRMSA or Sea-Land to TMT. As Mr.
Stilling testified, “‘IMTS has not provided any information to indicate the
amount of cargo that TMT may divert from IMTS. Lacking such information it is
impossible to examine the impact of TMT’s new service on IMTS. The majority
of cargo carried by IMTS originates in areas not served by TMT. If IMTS can
provide information of the amount of their cargo originating in areas served by
TMT then a review of the impact on IMTS from a diversion of cargo can be
undertaken.”” (Ex. 3, p.8). But IMTS has not provided such information.
Furthermore, at the prehearing conference, it was impossible to elicit meaningful
testimony from any of the witnesses who testified which would lend support to
IMTS’s contentions. In fact, the testimony confirmed the fact that TMT was
aiming to attract cargo from Tropical, not IMTS, and that no one had any idea
how much IMTS cargo originated in Atlantic and Gulf port areas served by TMT.
(Tr. 51). For example, it is impossible to determine how much cargo TMT may
divert from PRMSA which operates out of New Orleans, which cargo would be
fed to IMTS at San Juan. Also, TMT operates out of Lake Charles, Louisiana,
but we have no evidence regarding the relative advantages of using TMT's
service out of Lake Charles as compared to PRMSA’s service out of New
Orleans. There is no evidence, furthermore, about shippers’ preferences or cost
advantages between the two ports which would enable anyone to predict that
there would be diversion to TMT. The same problem applies to any other ports
which are served by PRMSA or Sea-Land as compared to the ports served by
TMT (Jacksonville and Miami, Florida, and Lake Charles, Louisiana). In short,

1 The record does show that from February through October 1978, IMTS moved 3,474 35 or 40-fot containers received from
PRMSA. Sea-Land. or Seatrain, according 1o on¢ of TMT's exhibits. (Ex. 1, ““Exhibit A™).
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the failure of IMTS to provide any evidence in support of its contentions, despite
the Commission’s instructions and the requirement that the record be closed by
February 20, 1979, has resulted in a failure of IMTS to prove its contentions
tegarding substantial diversion of cargo from IMTS to TMT, not to mention the
alleged adverse impact of TMT’s new service on IMTS’s financial viability.**

The Concerns of the Gavernment of the Virgin Islands

The Government of the Virgin Islands intervened in this proceeding out of
concern that if TMT’s new through rates were found to be unjust and unreason-
able with the result that the competitive balance of carriers serving the Islands
would be upset, the V.I. Government would seek appropriate relief. However, if
the rates are found to be just and reasonable, the V.I. Government supports the
introduction of TMT's new service at reduced rates. The V.I. Government’s
witness testified that the effect of TMT’s new rates is to add competition in the
Virgin Islands trade and therefore believes that the new rates will benefit the
interests of the shipping public and the business community on the Islands. (Ex.
4). The V.1, Government believes that Tropical is in a strong position to resist
TMT’s competition and also feels that the addition of another carrier offering
direct service from Florida to the Islands, namely, Ace Shipping Co., Inc. under
a tariff effective September 21, 1978, will act as a force to keep TMT’s rates
down. The V.I. Government agrees that IMTS has not presented any information
to indicate that TMT will divert significant amounts of cargo. Furthermore, the
V.1. Government believes that IMTS which, as noted, is undergoing reorganiza-
tion under bankruptcy law, has problems which stem from undercapitalization at
its inception. The V.1, Government explains also that when IMTS entered the
trade, the V.I. Government welcomed the additional service and that IMTS was
given additional assistance by:the Virgin Islands Industrial Development Com-
mission which granted IMTS the maximum tax benefits available under appli-
cable law. (Ex. 4, p. 5). Nevertheless, as the V.1. Government states, IMTS has
not prospered. Most, if not all of these events and difficulties occurred before
TMT published its new tariff, Therefore, in large measure, IMTS would have to
contend that TMT's new rates should be found unreasonable even though IMTS
has been experiencing financial difficulties apparently unrelated to these rates.'*

Shippers’ Required Use of 40-Foot Containers
The Commission is concerned that a shipper might be required to use a 40-foot
container at higher rates under TMT’s tariff although presumably desiring to use

1 At the prehearing conference an stiempt was made to flesh out the comentions of IMTS with further evidence but it was virtisally
impossible to sustain these contentions abssnt the evidence which IMTS should have submitied. (Tr. 31-39).

12 The V.1. Government expressed some disagreement with witness Stitling with regard w hig testimony that if any carier achieved o
monopaly in the Virgin lslands trade, itis not clear that such an avent would have an adverse impact on the Islands because such carrier
could be subject o Commission reguistion. The V.. Government believed that competition, not regulation, is the effective means to
keep retes down and cltes the fact that when the Crowley Maritime Corperation acquired (1L, 1L s initial ratas were higher than those of
the carrier (Berwind) which it succeeded and have since increased. TMT states, however, that the incréases bave not been as high as the
V.1 Government staiedand that Commtission investigations found I1L"s rates to have besn just and le. (1t should bé noted that |
am uoaware of any Commission investigation or formal findinge as to LL's rates, nor, | am edvised, is Hearing Counsel. It is
unnecessary o resalve thia debate as 10 the relative merin efmpulunu vis-a-vis regulation in this proceeding. In pointof fact, there is
no evidence that any-carrier is achloving 2 poly In tha irade especially since, as the Government itself notes, another carrier (Ace
Shipping Co., Inc.) has entered the trade with a direct service and the fact that entry into this domestic trade is open to foreign carriers
such as Troplcal, which utilizes ships under Panamanian reglstry. (Ex. 4, p. 2). It iz not even clear that HL will achleve a monopaly in
the shuttle trade between Puerto Rico and the Islands since IMTS, the other shuttle carrier. is only undergoing reorganization. not
termination, as far as this record shows.

LEBEY B al
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only a 20-foot container. As the Commission recognized, one would notexpect a
shipper to select a 40-foot container and pay more under such circumstances.
(Order, p. 3). TMT admits that there may be times when a shipper might have to
use a 40-foot container. If TMT did not have a 20-foot container available, the
shipper would either have to wait until such was available or use a 40-foot
container. (Or if another carrier had a 20-foot container available (such as
Tropical) the Shipper could select that carrier). TMT cites the fact that shippers
are expected to pay on the basis of the size of container used and cites the example
of PRMSA's tariff FMC-F No. 1, applicable at New Orleans, where shippers
must pay higher freight on cargo that could have been loaded into 35-foot
containers at lower cost but for the fact that PRMSA has no 35-foot containers
available at that port. (Ex. 1, p. 4).

TMT explains why it did not publish an alternation rule in its tariff. Under such
arule, if a shipper desired a 20-foot container and none was available, the carrier
could give the shipper a 40-foot container at the lower 20-foot container rates.
TMT explains that had it adopted such a rule, this would have undercut carriers
such as Sea-Land and PRMSA which handle 35 and 40-foot containers in
combination with IMTS, a situation which TMT believes ‘‘would have led to the
demise of the combination rate structure . . . .>’ (Ex. 1, p. 4). As TMT explained
and as shown in previous findings, TMT’s new tariff is aimed at providing
competition against Tropical’s 20-foot container rates, not at diverting cargo
from Tropical’s 40-foot containers or Sea-Land’s or PRMSA’s 35 or 40-foot
container services. (Indeed, TMT’s rates on 40-foot containers have not been
reduced from its previous combination-of-rates service).

In point of fact, the problem of a shipper’s having to use a 40-foot container
rather than a 20-foot container which was unavailable is purely theoretical. First,
the unrefuted testimony is that there is no shortage of 20-foot containers and that
there are numerous 20-foot containers available on a moment’s notice. (Tr. 34,
O’Malley). Second, at the time of the prehearing conference (January 10, 1979)
TMT had not yet gotten into 20-foot container movements and all of its carriage
was still in 40-foot containers. (Tr. 61, O'Malley). Third, TMT’s unrefuted
testimony is that it does not expect a big transfer from 40 to 20-foot containers
since the cargo that could be converted to the 20-foot container size economically
would be limited to some of the heavier, denser cargo such as canned goods or
beverages. (Tr. 61). Furthermore, it is apparently the nature of the trade for the
vast majority of cargo (almost 75%) to move in 35 or 40-foot containers (Ex. 1,
“*Exhibit A’*) and TMT expects that there will be a continuing need for 40-foot
container service. (Tr. 61).12
Compensatoriness of TMT's Reduced Rates on 20-Foot Containers

The second major concern of the Commission is whether TMT’s reduced rates
on 20-foot containers would be compensatory, i.e., whether they would recover
total costs of carriage.

13 The reason for the Commission’s apparent concern that a shipper might be forced to use a 40-foot container at higher rates rather
than a 20-foot container might be the fact that the C: issi ly believed that **virtually all of the cargo in the . . . trade is
presently moving in 20-foot containers.”* (Order, p. 3). If so, it it reasonable to be concerned that there might be a drain on the number
of availsble 20-foct containers once a new 20-foot service was inaugurated and with resulting shortages. A more valid inquiry might

bave been the question whether TMT's two-tiered rate structure with 40,000 Ib. imi weight requi for 20-foot
would place any shippers at an undue or ble disad: T'{ of the nature of their cargo, However, as | discuss below,
there is no shipper testimony and no evidence that TMT's rate of mini weight requi will in fact cause harm to any

particular shipper.
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One of TMT's reasons for instituting the-new 20-foot through service at lower
rates was to improve utilization (Tr. 60). This could be done if more revenue
could be obtained for a 40-foot slot on a TMT vessel. If TMT can place two
20-foot containers into a 40-foot slot as it intends to do, it is possible for it to
derive greater revenue for the same space than if only one 40-foot container were
to fill that slot. For example, two 20-foot containerloads of beer or beverages,
which are commodities which TMT believes will be attracted to the 20-foot
container because of their density, will give TMT $1,920 in revenue as compared
to only $1,440 in revenue if only one 40-foot containerload of beer or beverages
is placed into-the same slot and charged at the minimum weight.'* But aside from
the question of improved utilization, other evidence of record shows that the rates
should, with some possible exceptions, more than recover total costs of carriage.

Mr. Thomas L. Farmer, Jr., a staff accountant in the Commission’s Office of
Financial Analysis was presented as-Hearing Counsel’s witness and analyzed
TMT"s costs and revenue. Mr. Farmer reviewed TMT’s opening testimony in
this area and modified it to.some extent but concluded ultimately that with one
exception of no great significance, TMT’s reduced rates would recover fully
distributed costs. Fully distributed costs, as defined by Mr. Farmer, closely
resemble the standard enunciated utilized by the Commission in- General Order
29, 46 CFR 549.3 (regulations governing the level of military rates). This
definition covers all direct and indirect costs, i.e., vessel expenses, non-vessel
operating expenses, depreciation, amortization expense, and administrative and
general expense. (Ex. 2, p. 2; Tr. 36). Interest expense is not included since that
is not considered as an expense under Commission General Order 11. (Id.).

To test whether TMT’s reduced rates would recover such costs, Mr. Farmer
made three separate analyses-in-which he compared revenue derived from the
lowest-rated commodity, revenue from an average of all rates, and revenue fronr
the highest-rated commodity and matched _each of these figures with fully-
distributed costs. The conclusion reached was that revenue on an average-rate
basis and for the highest-rated-item more than recovered fully:distributed costs.
Revenue for the lowest-rated item (rice, at $1.09 per hundredweight, minimum
40,000 1bs.) failed to meet- all-costs but-easily-met direct costs -and made-a
contribution of $127 toward indirect costs-such as administrative and general
expense. Onrevenue derived from an average of all rates in the tariff, Mr. Farmer
testified that TMT would exceed fully distributed costs by $273. (Ex. 2,p. 3).
For the highest-rated commodity, of course, the margin over such costs would be
much greater, As Mr., Farmer explained, it is unrealistic to expect that the only
item which will move in the new service will be rice and there is no evidence
regarding typical cargo -mix. Therefore, he used the method of calculating
revenue from an average of all tariff rates. (Ex. 2, p. 3). As. mentioned earlier,.in
fact, TMT had not yet carried any-cargo under its 20-foot container rates, at least
at the time of the prehearing conference. Furthermore, as also-discussed earlier,

* TMT's rata on beer and beverages are $2.40 per hundredwelght, minimum 40,000 Ibs., for a 20-foot cantainer, and $3,20 per
hundredweight, minimum 45,000 Ibs., for a 40-fooi contalner. (See TMT tariif FMC-F No. 5, st fev. page 219, effective Decomber
11, 1978). If TMT can move two 20-foot contalners and charge at the minimum welghls, its reveaue witlamount to $1,920 for the
4&|fo;u :zto But if TMT maved onfy one 40-foot contalner arid charges at the minimium weight, its revenue for the sarng alot would be
only $1,440.

~At T RE
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the new 20-foot rates might not be attractive to all commodities because of
density factors.*®

Mr. Farmer’s cost data set forth in his testimony are derived partly from
TMT’s opening statement and testimony which gave only vessel and non-vessel
operating costs as experienced by TMT for the first nine months of 1978. Mr.
Farmer, in order to reach a fully distributed cost level, added administrative and
general expense plus depreciation and amortization from information contained
in General Order 11 statements submitted to the Commission by TMT and IIL for
1977. Mr. Mark Morrison, Controller, Caribbean Division of Crowley Maritime
Corporation, the parent company, furnished additional information. Mr. Farmer
conducted several procedures to satisfy himself of the reliability of the data
involved and also has become familiar with the manner in which TMT keeps its
books through on-site inspection in another proceeding. (Tr. 38-39; 49).¢

In addition to the cost and revenue analysis presented by Mr. Farmer, the
record contains another test of the rates in question conducted on the basis of an
incremental or *‘added-traffic’’ theory propounded by TMT. Under this theory,
TMT and IIL are utilizing vessels between the mainland, Puerto Rico, and the
U.S. Virgin Islands anyway for the carriage of other cargo. Therefore, the theory
runs, any cargo carried under the new 20-foot container rates need only recover
direct costs attributable to its carriage so as not to burden other rate payers. In
other words, if TMT and IiL can fill otherwise empty slots on vessels moving
anyway, if the added cargo pays for its direct costs of handling, no one is harmed.
The evidence which TMT presented under this theory shows direct handling
costs for two 20-foot containers filling a 40-foot slot to be $548.66. Revenue
derived even under the lowest-rated item (rice), as noted above, is far above this
cost figure, amounting to $1,520.

DiscussioN AND CONCLUSIONS

TMT sumamrizes its prepared testimony by stating that it has only met existing
competition, that it is not pursuing a predatory policy or attempting to establish a
monopoly in the subject trade or engage in destructive or unfair competition.
TMT states furthermore that it has simplified a confusing pricing system by
establishing a through rate structure which, among other things, provides single
carrier responsibility, a single bill of lading, single payment of freight charges,
and simplified rates at a competitive level, which rates are also compensatory.
Furthermore, states TMT, no shipper would be likely to utilize a higher-rated
40-foot container unless his shipment was too large to fit into a 20-foot container
and he could realize a savings by using a 40-foot unit. TMT concludes by stating

|t is possible that TMT's new rates may recover fully distributed costs even on rice and that its other rates are even more
compensatory than Mr. Farmer's exhibits show. TMT"s vessels serve both the Puerto Rican and Virgin Islands trade. If they carry cargo
in both wades simultaneously, it would be necessary to allocate certain costs between the trades. See General Order 11, 46 CFR
$12.76) (2; 512.7(¢) (3%; 512.7(c) (4}, It is not clear from the record if any allocation problem existed althcugh Mr. Farmer did not
believe that there was such a problem. (Tr. 43-48), However, even if there should have been an allocation under G.0. 11 formulae and
it were performed, the result would be 10 reduce TMT's costs for the Virgin Islands trade and provide even more proof that TMT's rates
were fully compensatory, perhaps even on rice.

1 The specific cost and revenue figures are shown on Ex. 2, "*Exhibit A™ which was requesied by TMT to be held confidential
because it reveals TMT’s costs in some detail. Since the lusions as to the p iness of TMT"s rates are supported by the
data shown on the confidential exhibit which can be checked by the C ission and are not disputed. | see no reason to disclose them in
my decision in case such disclosure could harm TMT competitively. See Rule 167, 46 CFR 502.167

.. wm R ® o
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that it has been working diligently with a good reliable service at rate levels which
will allow it to place fine equipment into service while holding transportation
costs to a minimum.

There is essentially no dispute with TMT on the part of the active-participants
in this proceeding. Hearing Counsel and the Commission’s staff believe that
TMT’s new rates are generally compensatory, i.e., that they will recover fully
distributed costs, and that TMT’s direct competitor, Tropical, will not be placed
at a disadvantage since Tropical offers faster delivery and has a lower minimum
weight requirement. Hearing Counsel concludes that the new service is benefi-
cial to the interests of shippers and urges that it be approved. (See Prehearing
Statement of Hearing Counsel, January 9, 1979, pp. 3, 4). The V.I. Government
essentially agrees with Hearing Counsel that the new service will be beneficial to
the Islands and that Tropical should be able to withstand TMT's new competi-
tion. The V.I. Government’s concern arose over remarks that if a carrier
achieved a monopoly in the trade, such an event would not necessarily have
adverse consequences on the Islands. However, the V.I. Government does not
charge that any carrier is achieving a monopoly and in fact states that another
direct-service carrier has begun service.

The only party that has protested TMT’s new service and rates is IMTS a
carrier operating between Puerto Rico and the Virgin Islands, IMTS had alleged
that TMT’s rates would not recover costs and would have a severely adverse
effect on IMTS’s ability to remain in the trade. Howeyer, IMTS, contrary to the
Commission’s Order, has provided no evidence in support of these claims.

The record in this case, as discussed above, firmly supports the conclusion that
TMT’s new service for 20-foot containers is just and reasonable, that the rates for
such service are compensatory, and that they are designed to meet competition
and not for predatory purposes. There is, furthermore, absolutely no evidence
that the new two-columned rate structure for 20 and 40-foot containers is causing
shippers disadvantage or harm.

As Hearing Counsel correctly states, it is a cardinal regulatory principle that a
common carrier may compete for traffic. Furthennorc. such competition is not
rendered unlawful merely because the carrier has reduced its rates and succeeded
in diverting some traffic from other carriers. Agreement No., 9955-1, 18 F. M.C.
426, 486-487 (1975), citing Agreement-Gulf Mediterranean Ports Conference, 8
F.M.C. 703, 709 (1965) and I.C.C. v. New York, N.H. & H.R. Co., 372 U.S,
744, 759 (1963). As the Court said in the last case cited, *‘. . . something more
than , . . hard compel.mon must be shown before a particular rate can be deemed
unfair or destructive .. . .”’

There are, of course, llmltat:ons on this right of carriers, A carrier cannot
violate prescribed standards of law in the name of competition, For example, it
cannot treat-shippers unfairly or unjustly discriminate among them or prejudice
ports or establish rates which are so low as to be unreasonable tinder-récognized
standards or-compensatoriness, or establish them for predatory or destructive
purposes as regards other carriers. See Rates from Jacksenville, Florida to Puerto
Rico, 10 F.M.C. 376, 380-381, 385 (1967); Reduction in Rates~Pac. Coast-
Hawali, 8 F.M.C. 238, 263;Investigation of Qveriand/OCP Rates and Absorp-
tions, 12 F.M.C. 184, 206 (1969), affirmed under the name of Port of New York
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Authority v. Federal Maritime Commission, 429 F. 2d 663 (5 Cir. 1970). It is not
even necessarily unlawful for a carrier to do more than merely meet competition,
for example, by fixing rates lower than its competitor, if there is valid reason for
doing so, such as the carrier’s inherent service disadvantage necessitating lower
rates. Rares from Jacksonville, Florida to Puerto Rico, cited above, 10F.M.C. at
380; Agreement No. 9955-1, cited above, 18 F.M.C. at 481.

Although generally a camrier’s rates must meet fully distributed costs or
something akin to that standard to be considered compensatory, not every rate in
a carrier’s tariff is required to meet that standard. It has been recognized that
some commodities might not be able to move if forced to recover all costs and
that there is discretion on the part of carrier’s management to fix rates between
direct costs and fully distributed costs. See, e.g., Investigation of Increased
Rates on Sugar/Puerto Rico Trade, 7 F.M.C. 404, 411-412 (1962); Rates of
Aleutian Marine Transport, Inc., 7 F.M.C. 592, 596 (1963); Marson Navigation
Company—Reduced Rates on Flour, 10 FM.C. 145, 148-149, 153 (1966); Inv.
of Increased Rutes, Atlantic/Gulf Puerto Rico Trade, 8 FM.C. 94 (1964); Guif
Westbound Intercoastal Sova Bean Qil Meal Rates, 1 U.S.S.B.B. 554, 560
(1936); Investigation of Ocean Rate Structures, 12 F.M.C. 34, 37 (1968);""
Locklin, Economics of Transportation (6th Ed. 1966), Chapters 8 and 9. The
Commission has even relaxed its requirements that rates generally meet fully
distributed costs in the case of carriers which are only starting a new service and
are forced to meet existing carriers’ competition. See Reduction in Rates—Pac.
Coast-Hawaii, cited above, BF.M.C. at 263-264. In determining a carrier’s costs
and reasonableness of its rates, furthermore, exactitude is not required. All that is
necessary is to make a reasonable approximation using appropriate methodol-
ogy. Sea-Land Service, Inc.—Increases in Rates in the U.S. Pacific Coast/
Puerto Rico Trade, 15 FM.C. 4, 9-10 (1971); Rates on U.S. Government
Cargoes, 11 F.M.C, 263,279 (1967);'® Investigation of Increased Sugar Rate, 9
F.M.C. 326, 330 (1966); Alcoa Steamship Co., Inc.—General Increase in
Rates, 9 FM.C. 220, 231 (1966); Increased Rates on Sugar, 1962. T FM.C.
404, 411 (1962); Rates of Pacific Northwest Elevators Association, 11 F.M.C.
327, 401 (1968).

As the above cases illustrate, the usual test of compensatoriness of a rate has
been that it recovers fully distributed costs with some exceptions noted above. A
slight variation of this standard which the Commission employs to establish
compensatoriness of rates is that used in the bidding by American carriers for the
transportation of military cargo. See G.O. 29, 46 CFR 549.3; Regulations
Governing Level of Military Rates, 13 SRR 411, 414-415 (1972). This standard
was enunciated in order to ensure that military rates would be maintained at a
sufficiently compensatory level so as to protect the financial soundness of the
bidding carriers and also avoid unduly burdening non-military rate payers. 13
SRR at 413-414. This does not mean, however, that the Commission is forever

12 1t should be tecognized that although these cases constitute Commission precedent, they arose during the old breakbulk days of
ocean technotogy. That is not 1o say that the principles have no value; however. the measure of direct costs has changed in the container
age. See Huwuitun Trade Study: An Economic Analysis (F.M.C. Stail October 1978), p. 180.

1 Iy this cited case the Commission staied: **Granted that tha studies are not as accurate or complete as might be. there is no
justifiable reason mot 1o accept them as a fair and honest attempt by the lines to come up with a meaningful story." (Case citations
omiited).
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wedded to the fully distributed cost standard under its previous definitions or
variations.!® Hearing Counsel states also that the Commission’s staff favors a
slightly different standard based on long-run marginal costs (LRMC), a standard
which gives consideration to elements of demand and excess capacity as well as
costs. However, the staff has not yet developed the capability of applying such
new standard and believes that the fully distributed cost standard, which approx-
imates LRMC, is acceptable under the circumstances. (See Prehearing Statement
of Hearing Counsel, January 9, 1979, pp. 5, 6; cf. Hawaiian Trade Study, An
Economic Analysis (F.M.C. Staff, October 1978) pp. 179-190).

As discussed above, evidence in this record shows that TMT published its new
reduced rates on 20-foot containers to compete with Tropical, whose tariff TMT
attempted to copy as regards Tropical’s 20-foot container rates. The record
shows, however, that TMT did not quite reduce its rates far enough because of its
oversight in publishing a higher minimum quantity requirement than Tropical’s
(40,000 Ibs. as against 30,000 Ibs.). Furthermore, the record shows that Tropical
should be able to withstand this new competition from TMT since TMT suffers
from inherent disadvantages regarding time in transit in comparison with Tropi-
cal’s direct, faster service. Furthermore, TMT’s rates on its 40-foot container
service are still higher than those published by Tropical. (Ex. 3, p. 3). There is
also no evidence that TMT’s initiation of service with 20-foot containers is
designed to harm protestant IMTS. The record shows rather that TMT is seeking
to attract some of the 20-foot container business from Tropical, which business
IMTS is not attracting anyway. Although some diversion of cargo from IMTS to
TMT could occur, this would happen, if at all, if TMT could attract shippers from
using the services of PRMSA or Sea-Land operating out of South Atlantic and
Gulf ports since PRMSA and Sea-Land feed cargo to IMTS at San Juan, Puerto
Rico. Itis, however, totally speculative as to how much diversion could occur in
this fashion since IMTS has furnished no evidence to support any of its conten-
tions. The Commission has often said that it cannot base decisions on conjecture
or speculation but needs facts. See Agreement 9955-1, cited above, 18 F.M.C.
at 470; Alcoa $.S. Co. Inc, v. Cia. Anonima Venezolana, 7 F.M.C, 345, 361
(1962).7° Furthermore, even when a party has been found to have the burden of
justifying its practices, the Commission has not required the party to prove
negatives, i.e., a party does not have to go forward with evidence to show that it
will not violate specific provisions of law when no evidence has been presented
indicating that it might be violating law.See Agreemen: No, 9955-1, cited
above, 18 F.M.C. at 429,

The evidence presented by Hearing Counsel and the Commission’s staff shows
that TMT"s rates should recover fully distributed costs on the basis of a reason-
able method of analysis, Even if the rate on rice, the lowest in the tariff, may not
recover all such cost, that rate recovers far more than direct costs and, con-

1% As the Commission stated in Docket No. 78-21, G.O. 11, Amdt. 4, Average Vaiue of Rute Buse, served Januvary 29, 1979, “The
Commission feels that historical acceplance of a particular method does not necessary (sic) preclude the evolvement of a better
method.” 1d., p. 4.

9 The Commission made remarks in this ¢lted case which bear repeating us regards IMTS's expression of fear of TMT's competition
without supporting evidence, stating:
. . . [S]omething more than a fear of i

ition is y to Justify & finding that an agreement is unjustly
discriminatory or unfair as between carriers. cantrary to the public interest, or otherwise merits disappravul under section 13 of
the Act, 7 F.M.C. at 361,
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sequently, under the case law cited above is not necessarily unlawful. Cf. also
Rates, Hong Kong-United States Trade, 11 FM.C. 168, 174 (1967).%

There is moreover. no evidence to support IMTS’s allegations that TMT s new
20-foot container rates unduly prefer any shippers, place any shippers at a
disadvantage. or are designed to divert cargo from IMTS. The only evidence
relevant to IMTS s allegations is the admitted fact that the 20-foot contatner rates
are more attractive to higher density cargo. However. IMTS has failed to produce
any evidence showing its reliance on high density cargo. which it alleges will be
diverted to TMT. Also, the Commission’s staff has not identified any shipper
who complains about these rates. On the contrary, the staff witness (Stilling)
testified that shippers were satisfied with the service provided by Tropical, whose
tariff TMT has copied as regards the 20-foot container rate section.*” Moreover,
TMT’s witness O’Malley testified that no shipper had yet complained about the
minimum weight requirements (40,000 Ibs. usually) which were fixed with
Tropical's tariff and experience with shippers in the trade in mind. (Tr. 28). Mr.
O’Malley granted that with experience some modification in the minimum
weight requirements might be made if warranted. (Tr. 28). As noted earlier,
shippers of small loads can be accommodated by consolidators who would utilize
TMT’s FAK rates. In short, there simply is no evidence to support a finding that
the rates in question are unjustly discriminatory or unduly preferential or prejudi-
cial. Absent such evidence. which it was incumbent upon the party making such
allegations to submit, there is no basis on the record to find the rates to be
unlawful on such grounds. See Agreement No 9955-1, cited above. 18 F.M.C.
at 429, 469-482.%

Finally, there is no evidence that shippers will be unreasonably forced to use
40-foot containers at higher rates rather than 20-foot containers at lower rates.
The record shows no shortage of 20-foot containers as well as the fact that
shippers may select other carriers if they cannot utilize TMT’s new service
economically. Furthermore, there is no expectation that there will be a large
transfer of demand from 40 to 20-foot containers. Although the 20-foot contain-
ers rates are more attractive for high density cargo. there is no evidence that
shippers have complained or will complain about the particular minimum weight
requirements applicable to the 20-foot rates.

2 TMT has. as noled earlter. furmished evidence 1n support of their new rates based upon ncremerttal ¢ost, alvo catled the **added
waftic™" theory. Under this theory, rates can be found reasonabie af they merely recover direct or incremental costs rather than tully
distributed costs under certain circumstances. such as when the cargo moves in a back haul on vessels which must move anyway and
which would move empty but for the low, incremental rates winch could attract something Since the record shows that the rates 1n
question are usiitied an the basis of the regular fully disinbitced cost basis. it 15 not necessary to discuss TMT s alternative theory atany
tength However, it should be noted that the edded traffic theory 15 apptied only under exceptiona] circumstances. ¢ g . In back haul
maovements of empty vessels where outside competition requires low ingremental rates in order that anything meve at all Otherwse
cach rate «hould share in recovery of all casts of a round voyage, not merely the direct. incremental costs on s back haul See discussion
in Coaf jrom Soutkern Mines ro Tampa and Suteon, Fla 3181.C C 3T, 385392 (1962 There 1s imufticient evidenee on this record
to find that the new reduced rates apply 10 back haul or added-trathe carge wathin the meaneng of thi exceptional doctrine  Indeed
TMT has fixed the rates at levels far above incremental costs. a tact which in iself suggests that TMT does nol behieve that outaide
COMPELItton requIrcs Its NEW rates Lo plummet to Jow cremented levels in order to altragt carge tor ity new sen e

12 The staft's iterviews with shippers seem o have focused on the question of their satssfaction with Tropical™s quality of serviee
and therr feelings abaut possible carrier monopoly in the trade (Ex 3.pp 4.7). Nevertheless. if there had been any problem regarding
the minimum wigit reg or ilability of service for smaller shippers, (he shippers apparently did not mention such
problems

M Thase cited pages are enlightening. In the cited case, various parties alleged that the camer’s rates were discnminatery and
preterential because of volume discounts. attraction to high-rated commodities ot lack of uttraction tos commodities which could not
be stowed tn sulficient quantity to fill a contzainer However absolutely no shipper complained of teseitied that the shipper was
prevented from using (he camier’s service and the parties” allegations rested on thearies. 0ot proven facts. in the trade involved The
Commisston retused 1o [ind the rates unlawtul on such a record
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Events Occurring After Mr. Farmer's Testimony Regarding His Employment

Some time after Mr. Farmer, Hearing Counsel’s staff accountant witness, had -
completed his analysis and testified, an event occurred which made it necessary
to clarify his status. Until this matter could be clarified, I deferred issuing this
decision, which, even with the temporary delay occasioned by this problem,
is being served well within the time period ordered by the Commission, i.e.,
April 23, 1979.

The evidentiary hearing in which Mr. Farmer concluded his testimony oc-
curred on January 10, 1979, On March 9, 1979, Hearing Counsel served a
motion in the form of a letter in which Hearing Counsel called my attention to the
fact that Mr. Farmer had been offered employment with the Crowley Maritime
Corporation, which owns respondent TMT, and had accepted the offer. Hearing
Counsel explained, however, that Mr, Farmer had completed his written and oral
testimony in this case more than one month before the offer was made, that he had
immediately notified his supervisor when the offer was made and was removed
from further participation in the case, a procedure suggested by the Memoran-
dum of Attorney General Regarding Conflict of Interest Pravisions of P.L.
87-849 (28 Fed. Reg. 985, Feb. 1, 1963). Thus, Hearing Counsel states that Mr.
Farmer had in no way acted improperly and had no control over the situation in
which the offer was made. Hearing Counsel-asked for a ruling that Mr. Farmer's
testimony was in no way influenced or rendered unreliable by these subsequent
events and that his testimony remain in the record for all purposes. Hearing
Counsel took pains to explain in the motion that any other party could reply
within 15 days after date of service of the motion under Rule 74, 46 CFR 502.74,
and attached-Mr. Farmer's affidavit setting forth the relevant facts in detail. Only
one reply was-filed, by the Virgin Islands Government, which by letter dated -
March 14, 1979, stated that-it had reviewed the affidavit and did not believe that
Mr. Parmer's contracts with the Crowley Corporation-had influenced his tes-
timony. Therefore, it had no objection-to Hearing Counsel’s motion. -

Mr. Farmer’s affidavit fully explains the-facts surrounding the-offer of em-
ployment and demonstrates convincingly that hie-acted properly at all times and
couldin no way have been influenced by theoffer of employment when testifying
in this case. The critical fact remains that Mr: Farmer had completed his written
and oral testimony in-this case-on January 10,1979, whereas he-was not even
contacted by Crowley until more than a month thereafter, on February 14, or 15,
1979. Furthermore, Mr. Farmer immediately notified his immediate supervisor
of the offer and upon conducting discussions with-Crowley regarding possible
employment, discontinued any contact with Commission-matters involving
Crowley on the instruction of his supervisor, on-or about February 21, 1979.
Thereafter Mr. Farmer continued discussions with Crowley without discussing
Commission proceedings in any- way. In addition to his supervisor Mr. Farmer
contacted the Commission's Ethics-Officer and informed-the Bureau of Hearing
Counsel and attorneys handling Crowley proceedings that he was no longer free
to participate in proceedings involving Crowley, even before he had accepted
Crowley's offer of employment. Mr. Farmer’s and HeanngCounsel‘s statements
that his analysis of Crowley financial data was in no way influenced by the
subsequent offer of employment are fully’ supported by the detailed factual
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recitation contained in the affidavit. There is absolutely no evidence or reason to
doubt the credibility or integrity of Mr. Farmer who acted in every way as an
honest person should when confronted with a difficult situation over which he
had no control. I therefore grant Hearing Counsel’s request and find that Mr.
Farmer’s evidence should remain in the record and be considered on its merits
without regard to these subsequent ancillary events which patently could have
had no effect on his testimony.

ULTIMATE CONCLUSIONS

TMT has begun a new service publishing reduced rates for 20-foot containers.
These rates are basically patterned after the tariff of a competing carrier, Tropical
Shipping and Construction Company, Ltd., which operates a faster, direct
service between Florida and the Virgin Islands. The new service offers a single
bill of lading, simplified rates, and greater efficiency. Both Hearing Counsel and
the Government of the Virgin Islands believe the new reduced rates to be
beneficial and urge their approval by the Commission. The Commission’s staff
has presented evidence showing that the rates will be compensatory on a fully
distributed cost basis and that they will not endanger the continued operations of
Tropical which can withstand this new competition. The only party which has
protested these new rates, International Marine Transport Services, Inc. (IMTS),
has failed to present any evidence for the record, despite the Commission’s
instructions, which would support its allegations that the new rates are noncom-
pensatory and harmful to the continued existence of IMTS. On the contrary, the
record shows that the new rates are primarily aimed at attracting cargo from
Tropical, not IMTS. Whatever effect these rates would have on IMTS, which
operates between Puerto Rico and the Virgin Islands and is fed cargo from other
carriers operating from the mainland, is entirely speculative.

Although it is admitted that the new rates are especially attractive to high
density cargo, there is no evidence from shippers or anyone else that TMT’s rate
structure will harm or unduly prefer any shipper any more than there is evidence
that Tropical’s similar tariff has harmed or unduly preferred any shipper.

In short, this record shows that TMT is attempting to meet, not eliminate
competition, that it is publishing reduced rates which are fully compensatory,
and that there will be benefits for shippers as a result of its new service and rates.
There is furthermore no probative evidence showing harm to any shipper or
competing carrier. Accordingly, I find TMT’s new rates to be just and reasonable
within the meaning of section 18(a) of the Shipping Act, 1916, and section 4 of
the Intercoastal Shipping Act, 1933.

(S) NorMaN D. KLINE
Administrative Law Judge
WaSHINGTON, D.C,
March 30, 1979
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[46 C.F.R. 547; Docket No. 75-6]

POLICY AND PROCEDURES FOR ENVIRONMENTAL PROTECTION
May 22, 1979

ACTION: Discontinuance of Proceeding

SUMMARY: The Commission has determined that this proceeding, initi-
ated by notice of proposed rulemaking of March 24, 1975 (40
F.R. 13005) should be discontinued and superseded by a new
proposed rulemaking designated as Docket-No. 79-51.

DATES: Effective upon publication.

SUPPLEMENTARY INFORMATION: None

By the Commission

(S) Fraxcis C. HurRNEY
Secretary
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Docket No. 78-37
RENE D. LyoN Co., INC.
V.

AMERICAN PRESIDENT LINES, LTD.

NOTICE
May 22, 1979

Notice is given that no exceptions have been filed to the April 16, 1979, initial
decision in this proceeding and the time within which the Commission couid
determine to review has expired. No such determination has been made and,
accordingly, the initial decision has become administratively final.

(S) Francis C. HURNEY
Secretary
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No. 78-37
ReNE D. Lyon Co., INC.
V.
AMERICAN PRESIDENT LINES, LTD,
Finalized on May 22, 1979

Shipments of artifical flowers, Xmas light sets and other like merchandise from origins in the Far East
consigned to the Port of San Diego, Calif., found to have been properly delivered to respon-
dent’s container yard or container freight station at Chula Vista, Calif., and the subsequent
drayage of said merchandise from Chula Vista, after customs clearance, to the Tenth Avenve
Terminal in San Diego found to have been at the request of complainant’s customs house
broker. Complaint dismissed.

David N. Nissenberg for complainant.

J. Donald Kenny for respondent.

INITIAL DECISION!'* OF CHARLES E. MORGAN,
ADMINISTRATIVE LAW JUDGE

The shortened procedure was followed. The record consists of the complain-
ant's opening memorandum of facts and arguments dated February 6, 1979, the
respondent’s memorandum of facts and arguments mailed March 6,1979, and the
complainant's reply memorandum of facts and arguments mailed March 20,
1979, each with attached exhibits.

By complaint filed September 26, 1978, the complainant, Rene D. Lyon, Inc.,
an importer of Christmas tree decorations, alleges that respondent American
President Lines, Ltd, (APL), an ocean catrier operating from ports in the Far East
to Pacific Coast ports, overcharged the complainant in violation of section 18(b)
of the Shipping Act, 1916 (the Act), on certain shipments of Christmas tree
decorations from Far East origins to the Port of San Diego made from about
November 1975, through January 1978, Complainant also alleges a violation of
section 17 of the Act, insofar as it is contended that APL did not observe and
enforce a just and reasonable practice relating to the handling and delivery of
complainant’s merchandise at the Port of San Diego.

Specifically, complainant’s goods were delivered to the Port of San Diego at
APL's container freight station (CFS) or container yard (CY), both at the same

* This declision will become the declslcn of the Commission in the absence of review thereof by the Commission (Rule 227, Rules of
Practice and Procedure, 46 CFR $02.227).
* Another proceeding in which the isiues appear 1o be similar is No. 79-4, Sof Spirz v. American President Lines, Ld.
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location, namely the premises or facilities of California Cartage Company, Inc.
(Cal-Cartage) at 2387 Faivre Street, Chula Vista, Calif. The goods reached
Chula Vista in bond and, after customs clearance, were trucked by Cal-Cartage
from 2387 Faivre Street to the Tenth Avenue Terminal in San Diego, for which
drayage Cal-Cartage billed the complainant.

The alleged overcharges are the above drayage expenses paid by the complain-
ant. The alleged unlawful handling and delivering practices are the delivery of
the goods by APL to Chula Vista, rather than delivery to the Tenth Avenue
Terminal in San Diego.

The bills of lading designate the cargo in issue variously as artifical flowers,
Xmas decorations, candles, musical clown, musical piano, musical auto car,
Xmas light sets, Xmas ornaments, marching soldier band, musical metal train
passing through tunnel, holiday novelties, Xmas trees, dancing doll, etc.

An analysis of 138 bills of lading shows 66 shipments from Hong Kong, 51
from Keelung, Taiwan, 14 from Tokyo via Yokohama, and 7 from Kobe, Japan.
Some of the bills of lading are almost illegible, but generally they all show that
the shipments were destined to unnamed overland common points (O.C.P.
destinations) in the United States. *‘O.C.P.”’ is shown on the bills of lading in
one or more of three places, namely under ‘‘onward routing from port of
destination,”’ ““for transshipment’’ or under ‘“marks and numbers.’’ It is appar-
ent and is concluded from the record that the complainant’s purpose was to
warehouse its O.C.P. shipments at the Tenth Avenue Terminal.

Most of the shipments were less-than-containerloads (1.c.1.) and accordingly
went to APL's CFS so that the containers could be stripped and thus divided into
shipments to two or more consignees. A few of the shipments herein were
containerloads and accordingly went to APL’s CY for further handling after
release from customs,

Some of the shipments in the list attached to the complaint show cargoes ex
““ASIA MARU,"” ex ““ZIM-H.K.,”’ and ex other ships, which do not appear to
be those of the respondent. The complaint seeks $6,476.32 in damages. In the
complainant’s opening memorandum in the affidavit of its Secretary-Treasurer,
it is said that complainant paid a total of $5,865.97 to Cal-Cartage for the drayage
here in issue. In Exhibit A attached to complainant’s reply memorandum, a total
of drayage bills of about $5,236.04 is listed.

The respondent points out that the shipments.in question moved during 1976
and 1977, and that some of the earlier 1976 shipments are barred by section 22 of
the Act, which provides that complaints may be filed within two years after the
cause of action accrued. Determination of which shipments may be barred need
not be made now, inasmuch as the complainant states in its reply memorandum
that should it be found entitled to reparation, it will file a complete reparation
statement pursuant to rule 252 of the Commission’s Rules of Practice and
Procedure (46 CFR 502.252). At that time any barred shipments could be deleted
from the reparation statement.

There are certain ‘‘non-issues”’ in this proceeding. The shipments in issue
were transported by APL in its ocean service from the Far East origins to its Port
of Los Angeles terminal in San Pedro, Calif., and thence were trucked inbond in
substituted service to APL’s Port of San Diego CFS or CY at Chula Vista. Said
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CFS/Cy of APL at 2387 Faivre Street is about one-half mile from the waterfront
of San Diego Bay, and is about six miles from the Tenth Avenue Terminal. The
complainant alleged in error that APL docked its vessels at Long Beach rather
than San Pedro, but this is of no moment to the issues herein.

In its reply memorandum the complainant concedes that at no time has it ever
objected to the substituted service (trucking from San Pedro to the Port of San
Diego), and that port equalization never has been at issue herein. The complain-
ant is agreeable to the use by APL of any reasonable means to deliver the goods to
the Port of San Diego. Rather, the complainant does complain that its goods were
delivered to an area (APL’s CFS/CY at Chula Vista) assertedly outside of the Port
of San Diego.

Another *‘non-issue’’ relates to who directed Cal-Cartage to dray the comp-
lainant’s goods from 2387 Faivre Street to the Tenth Avenue Terminal. In the
complaint it was alleged that such drayage was for the convenience of the
respondent and not at the request of, or at the direction of, the complainant. The
Secretary-Treasurer of the complainant in an affidavit attached to the opening
memorandum stated:

12. All transportation of goods and packages from Chula Vista to the Port of San Diego were done at
the direction of American President Lines and its agent acting on therr own and not at the specific
request of Rene D. Lyon Co., Inc.

The above affidavit and allegation in the complaint have been refuted by the
respondent, and the complainant does not dispute this refutation.

In respondent’s memorandum of facts and arguments, the respondent states
that the transportation of complainant’s cargo from APL’s CFS/CY at Chula
Vista to the Tenth Avenue Terminal in San Diego was at the direction of Mr. Pres
Jenkins, a licensed customs house broker who represented the complainant. At
the request of Mr. Jenkins, the complainant’s cargo was so handled, following
customs clearance and APL delivery procedures. This is swom to in the affidavit
of Raymond J. Reynolds, Manager of the San Diego terminai of Cal-Cartage,
which trucking company transported complainant’s cargo from APL’s CFS/CY
at Chula Vista to the Tenth Avenue Terminal on a collect basis. and Cal-Cartage
submitted freight bills for this service to the complamant, which paid all such
bills promptly and without protest.

The respondent states in its memorandum that should the complainant in its
reply memorandum dispute the above matter (as to who authorized the cargo to
be moved from APL's CFS/CY at Chula Vista to the Tenth Avenue Terminal)
then in that event the respondent requests the right to subpoena and depose Mr.
Jenkins on these matters. In its reply memorandum, the complainant does not
dispute the matter. Therefore, it is concluded and found that the complainant
requested and ordered (through its customs house broker, Mr. Jenkins) that its
cargo be transported by Cal-Cartage from APL’s CFS/CY at Chula Vista to the
Tenth Avenue Terminal.

APL does not use the Tenth Avenue Terminal in San Diego for its operations.
Consignees who have made contractual storage arrangements at the Tenth
Avenue Terminal or at any other warehouse in the Port of San Diego area must

take delivery of cargoes transported by APL at the APL CFS/CY at Chula Vista,

unless other arrangements authorized by the tariffs are utilized.
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Drayage charges from Chula Vista to the Tenth Avenue Terminal are the same
as charges for movement to that location from any point within the city limits of
San Diego.

The genesis of the subject proceeding is that on March 27, 1978, the complain-
ant filed a complaint in the Municipal Court of California, County of San Diego,
seeking damage from respondent in the amount of $4,570.57. Respondent then
moved to stay the Municipal Court proceedings on the grounds that the Federal
Maritime Commission had primary jurisdiction. On July 6, 1978, the respondent
and complainant stipulated to a stay of the Municipal Court litigation pending
adjudication by the Federal Maritime Commission.

GENERAL DiscussioN AND CONCLUSIONS

Two main issues in this proceeding are, one, whether APL performed its
delivery services to the Port of San Diego in accordance with the applicable
tariffs and the terms of its bill of lading, and two, if delivery to APL’s CFS/CY at
Chula Vista was in accordance with the applicable tariffs, whether the designa-
tion of the location of APL’s CFS/CY for the Port of San Diego at Cal-Cartage’s
facilities at Chula Vista was a reasonable designation.

APL is required by section 18(b) (3} of the Act not to charge or demand or
collect orreceive a greater or less or different compensation for the transportation
of property or for any service in connection therewith than the rates and charges
which are specified in its tariffs on file with the Commission and duly published
and in effect at the time; nor shall any such carrier rebate, refund, or remit in any
manner or by any device any portion of the rates or charges so specified, exceptin
accordance with such tariffs.

In other words, APL must abide by the terms of its tariffs. It must charge the
same rates to all shippers obtaining transportation of like cargo from the same Far
East origin to the same Port of San Diego destination. APL may not rcbate a
portion of such charges, by paying for any transportation beyond APL's Port of
San Diego CFS/CY. That is, APL may not pay for drayage from its San Diego
CFS/CY at Chula Vista to another terminal unless APL's tariff so provides.

Thus, we return to the main question whether APL properly designated
Cal-Cartage’s facilities at Chula Vista as APL’s CFS/CY for the Port of San
Diego.

APL’s bill of lading provides in Clause 12, in part, that the Carrier without
giving notice either of arrival or discharge, may discharge the goods directly as
they come to hand at or onto any wharf, craftor place that the Carrier may select,
(emphasis supplied).

APL’s bill of [ading provides in Clause 18, in part, that any persons, firm or
corporation engaged by the Shipper or Consignee to perform forwarding services
with respect to Goods shall be considered the exclusive agent of Shipper or
Consignee for all purposes.

APL as a member of the Trans-Pacific Freight Conference of Japan/Korea
(TPEC/IK), was subject to its tariffs on shipment herein from Japan to San
Diego.

TPFC/JK Tariff No. 35, FMC-6, provides in General Rule No. 23, that on
cargo delivered breakbulk ex container, delivery is accomplished by making the

MEMO
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cargo available at carrier’s CFS, and on cargo delivered in containers delivery is
accomplished by making the containers available at carrier’s Container Yard
(CY).

TPFC/IK s tariff also provides in Rule 46, in part, that for delivery of cargo
discharged at other than bill of lading port of destination, the ocean carrier shall
arrange at its expense for movement of the shipment via rail, truck, or water, the
mode to be determined by the ocean carrier, from the port of actual discharge to
the ocean carrier’s conventional or container facilities on file with the Conference
Chairman for the port of destination. Rule 100(c) of this tariff defines CFS as the
location designated by the carrier in the port area defined under Rule 100(H).
Rule 100(d) similarly defines CY. Rule 100(E) provides in part that the CY and
the CFS may not be shipper’s, consignee’s, forwarder's or NVOCC’s place of
business.

Rule 100(H) of this tariff provides in part that the port area at destination ports
is:
that geographic area encompassing those CFS’s and CY’s on file with the Conference Chairman and
in effect on May 13, 1973,

The respondent’s memorandum in its attachments or Exhibits F-1, F-2, F-3,
and F-4 gives various lists of CY and CFS destinations, effective at various dates.
Attachment or Exhibit F-1 shows the CY's and CFS’s effective April 19, 1973,
Exhibit F-2 was effective August 24, 1976, Exhibit F-4 was effective March 22,
1977, and Exhibit F-3 is for the list of CY’s and CFS’s effective April 6, 1978.

APL’s shipments from Hong Kong and Taiwan are subject 10 its Hong
Kong-Taiwan Freight Tariff No. 5, F.M.C. No. 67. This tariff in its Rule Ne. 50
provides in part that CES means the location designated by the carrier or his agent
and that such locations must be on file with the Agreement Secretary (Ageement
No. 10107, Trans-Pacific Freight Conference HK/Independent Lines Rate
Agreement). In the same rule CY is similarly defined as the location designated
by the carrier, on file with the Agreement Secretary. All CFS locations must be
on the carrier’s pier or in the immediate port area as defined by the Chairman or
Secretary of Agreement 10107.

Rule No. 175 of this Hong Kong-Taiwan tariff provides, in part, that on cargo
delivered breakbulk ex container, delivery is accomplished by making the cargo
available at carrier's CFS, and that on cargo delivered in containers, delivery is
accomplished by making the container available at carrier’s CY . The tariff ocean
rates do not include any services beyond delivery to the CFS or CY.

In Tariff No. I-E of the Port of San Diego, California, San Diego Unified Port
District, *‘Port’’ is defined as meaning **San Diego Unified Port District” and
““District’’ is defined as encompassing **all of the tideland areas of the Cities of
San Diego, National City, Chula Vista, Imperial Beach and Coronado, surround-
ing San Diego Bay, as well as the navigable waters therein.”’

The respondent states that the Port of San Diego tariff is not directly relevant to
this case, but that it is indicative of the fact that the *‘port area’” as defined by the
TPFC/K tariff is not arbitrary or unreasonable.

Complainant disagrees and submits the affidavit of the Port Director for the
Port of San Diego, who states that the only portions of the City of Chula Vista that
are within the botders of the San Diego Unified Port District are the tideland areas
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of that city, that 2387 Faivre ** Avenue’’ (sic) is not in the San Diego Unified Port
District, and that APL’s CFS at this location is notin the Port of San Diego. Itis to
be bome in mind that the tariff of the Port of San Diego is designed to meet its
own purposes, and is not the controlling tariff setting APL’s ocean rates and the
services for which these rates apply. It probably is true that the Port of San Diego
as a terminal operator or lessor of terminal facilities would be a competitor of
Cal-Cartage to some extent insofar as Cal-Cartage is rendering terminal services.
Of course, the tariff of the Port of San Diego is pertinent to the issues herein
insofar as it may be considered as one factor in the measure of the reasonableness
of APL’s designation of 2387 Faivre Street as its CFS/CY.

Complainant insists that the literal definition of tideland area is the area be-
tween the high and low water marks, but this more properly would seem to be the
definition of tideland. Tideland area necessarily encompasses more than tide-
land, that is, tideland area is the area in the general vicinity of the tideland. In the
present case, the tideland area reasonably may encompass many points near the
San Diego Bay and local waters, including the Paradise Creek, Sweetwater
River, and the Otay River, which empty into the San Diego Bay. However, in
any event it is the definition of ‘‘port area’” in APL’s tariffs that is controlling. Of
course, the mere filing of a tariff and acceptance of same for filing by the
Commission does not make any tariff provision reasonable and lawful, if on
complaint it can be shown otherwise.

The complainant insists that APL’s CFS at Chula Vista is not directly adjacent
to the water (apparently meaning San Diego Bay), although Exhibit A-1 attached
to complainant’s opening memorandum shows that APL’s CFS on Faivre St.
(marked with an asterisk on Exhibit A-1, page 2), is very near the Otay River.

Likewise an examination of other CFS/CY locations listed in Exhibits F-1,
F-2, F-4 and F-3 shows that a number are not located on piers and docks, but
reasonably may be considered to be in the **port area,’* and even in the tidelands
area.

These same exhibits show that not only did APL designate 2387 Faivre Street
as its CFS/CY, but also that other ocean carriers designated the same address or
facility of Cal-Cartage as their CFS or CY or both. Kawasaki Line, Moeller Line,
Maersk Line, Nippon-Yusen-Kaisha Line, and Yamashita-Shinnihon Steamship
Co., Ltd., listed 2387 Faivre Street at one time or another. Also respondent states
that Sea-Land Service, Inc., established the first CFS in Chula Vista in about
1970, and the use of this area has been popular with conference members.

The complainant argues that Rule 100(H) of the tariff of TPFC/JK defining the
port area as the peographical area encompassing the CFS’s and CY’s on file with
the conference is in the nature of an *‘escape clause,’” and begs the question of
what is a reasonable port area, since Rule 100(H) allegedly sets up no reasonable
guidelines for the sites of a CFS. The apparent guidelines have been the commer-
cial customs and practices of the members of TPFC/JK and of Agreement No.
10107 in setting up the locations of their CFS’s and CY’s. Those practices, that
is, the location and use of these CFS's and CY’s, have been established for at
least 7 or 8 years, and have been commercially accepted apparently by shippers
and consignees for some time, even including the complainant, which accepted

F T e Y N al



1022 FEDERAL MARITIME COMMISSION

delivery at APL’s Chula Vista location and paid drayage charges from there
without protest, for at least 2 years, prior to the filing of the present complaint.

The complainant mistakenly relies on a proposed definition of **Port,” which
never became effective. Complainant's error is understandable. In the U.S.
Government Printing Office publication, entitled, Code of Federal Regulations,
46 Shipping Part 200 To End, Revised as of October 1, 1977, there are two
versions of *‘section 536.1 Definitions.’* At page 850 of this publication is the
version of the definitions effective at the time, and no definition of “Port™’ is
included. At page 871 of this same document is another section 536.1 Defini-
tions, which in subpart (p) defines port as *‘When used in this part the term ‘port’
means a place having facilities to originate or terminate water transportation and
at which the actual transportation by water commences or terminates as to any
particular movement of cargo.”

However, this section 536.1 never became effective, see page 870, which
states in part, *‘In order to permit additional time to evaluate petitions for
reconsideration, it has been determined to postpone the effective date until
further order of the Commission, see 41 FR 44041, Oct, 6, 1976."

In fact, effective January 1, 1978, in Docket No. 72-19, General Order No.
13, Part 526—Publishing and Filing Tariffs by Common Carriers in the Foreign
Commerce of the United States, certain modifications were made and many
sections of the regulations were renumbered (mimeographed regulations served
November 10, 1977). In this revision, section 536.2 is the ‘‘Definitions’’
section, and again there is no definition of ‘‘Port.”’

In a similar mimeographed publication not here controlling, but of interest,
served October 3, 1977, effective January 1, 1978, concerning Docket No.
76-40, General Order No. 38, regarding tariffs in the Domestic Offshore Com-
merce, section 531.2 (m) defines “‘Port’’ as ‘‘a place at which a domestic
offshore carrier originates or terminates (by transshipment or otherwise} its
actual ocean carriage of property or passengers as to any particular transportation
movement.”’ (Emphasis supplied.)

The complainant argues that the definition of *‘Port’" as provided in Sec-
tion 536.1(p), the definition which never became effective, precludes areas
inland from the water, and therefore that any tariffs filed by or on behalf of APL
containing some other definition of ‘port are in contravention of the Code of
Federal Regulations. As seen, complainant relies on a never-effective proposed
definition.

Therefore, we must return to the definitions of CFS’s and CY’s as provided in
the tariffs governing APL. APL's designation of its CFS/CY location at Chula
Vista was lawful in accordance with APL’s tariffs.

The question remains whether or not the tariffs provided reasonable rules.

It appears reasonable from a public and commercial standpoint to designate the
Chula Vista location as APL’s CFS/CY. An examination of Exhibits F-1, F-2,
F-4, and F-3, attached to respondent’s memorandum shows that various loca-
tions were used for CFS's and CY's for the ocean carriers offering service to the
Port of San Diego. Such locations include or included:

(a) Tenth Avenue Terminal San Diego

(b) California Cartage 1421 Sicard Street, San Diego
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(c) La Saile Truck, 690 Anita Street, Chula Vista

(d) California Cartage, 2387 Faivre Street, Chula Vista

(e) Sky Trucking, 5010 Market Street, San Diego

(f) Sky Trucking, 2163 Hancock Street, San Diego

(g) Port Transport, 415-30th Street, National City

(h) 24th Street Terminal, San Diego

(i) G&H Transportation, Inc., 1950 Newton Street, San Diego
(j) Container Freight Corp., 415-30th Street, National City

A number of the above terminals do not appear to be directly on the San Diego
Bay.

In days past when all ships were conventional breakbulk vessels, it was natural
to unload the ships at the waterfront and stack the loose pieces of cargo on the pier
or in sheds near the water, But, with modern containerships and with limited
spaces for handling large containers, apparently it has become feasible to move
the containers some distances from the water to container yards for delivery of the
full containers to shippers, and in the case of less-than-container loads to
container freight stations not right on the water but some distance away, where
there is space for appropriate facilities for stuffing and stripping containers.

Some latitude in picking the location of CY’s and CFS’s is necessary both from
an economical standpoint and also from the standpoint of aveiding congestion of
trucks. If all trucks do not have to go to the same location, traffic may be spread
out, avoiding congestion in limited areas adjacent to the water.

The Administrative Law Judge has no knowledge of the specific situation
herein, that is, of any problems of the economics of the location of CY’s and
CFS’s at the Port of San Diego, or of any possible truck congestion, but it would
appear wise as a general rule not to unduly limit the sites of CY’s and CFS’s in the
Port of San Diego. A requirement that APL could not select its Chula Vista CFS
location, as it did, would seem to be unduly restrictive and unreasonable.

Modern and far-sighted regulation should not tie down a carrier to any narrow
technical choice of location of its CY or CFS. Rather, an ocean carrier should be
free to select a site for its CY or CFS, provided the location selected is within
reason and serves a legitimate public need, and further provided that the loca-
tion(s) selected is (are) in accordance with applicable tariff provisions.

Of course, selection of Tia Juana, Mexico, as the site for a CFS or CY for the
Port of San Diego would be unreasonable under present circumstances, but this
record does not support a finding that 2387 Faivre Street, Chula Vista, is an
unreasonable location for APL’s CFS/CY at the Port of San Diego. A look ata
San Diego area map confirms that San Diego, National City, Chula Vista and
other nearby cities are all in close proximation to each other and to San Diego Bay
and its tributary waters.

It is ultimately concluded and found, that complainant’s shipments in issue
herein were delivered properly in accordance with respondent’s applicable tariffs
to respondent’s container freight station/container yard at Chula Vista, Calif.;
that those shipments were not overcharged; that the complainant has not shown
that respondent’s designation of its container freight station/container yard at
Chula Vista for delivery of goods to the Port of San Diego was an unreasonable
designation; that APL’s selection of its CFS/CY at Chula Vista and delivery of
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goods thereto was not an unreasonable practice relating to the handling and
delivery of goods consigned to the Port of San Diego; that the drayage of
complainant’s shipments from Chula Vista to the Tenth Avenue Terminal in San
Diego was at the request and direction of complainant, through its customs house
broker; and that complainant was aware that the drayage was at its expense and
paid such drayage without protest. Complaint dismissed.

(S) CHARLES E. MORGAN

Administrative Law Judge
WASHINGTON, D.C.

April 13, 1979

FYR-BY &
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SPECIAL DocKET No. 574
INGERSOLL RAND INTERNATIONAL
V.

PERALTA SHIPPING CORP.
FILING AGENT FOR
IRAN QCEAN SHIPPING Co., INC.

DENIAL. OF PETITION TO INTERVENE;
REMAND OF PROCEEDING

May 23, 1979

Administrative Law Judge John E. Cograve served his initial decision in this
proceeding January 8, 1979. wherein he granted the application of Peralta
Shipping Corporation, agent for iran Ocean Shipping Company. Inc.,
(IROSCQ) for permissicn to waive a portion of freight charges. No timely
exceptions were filed. MCT Shipping Corporation, however, later petitioned to
intervene and to reopen the proceeding. Replies to these petitions have been
filed. We determined to review the initial decision by notice served February 12,
1979.

As part of our review of the initial decision in this matter we have considered
the petition of MCT to intervene and have determined that it should be denied.
MCT is the dispenent owner of the M. V. KOH EUN, the vessel which performed
the voyage in question. MCT alleges that IROSCO abandoned the voyage and as
a consequence MCT took control of the vessel and completed the voyage. MCT
further alleges that it obtained maritime liens on all of the vessel’s subfreights.
MCT states that inasmuch as it is ultimately entitled to the freights from this
voyage, it has an obvious interest in this proceeding because the outcome of this
proceeding will determine the amount of freight actually due on the shipment.

The instant proceeding involves an application under section 18(b}3) of the
Shipping Act, 1916, for waiver of a portion of freight charges. The statute
authorizes such an application by a common carrier by water and permits a grant
of such application where it appears there is an error in a tariff due to inadvertence
in failing to file a new tariff. The instant application was filed on behalf of a
common carrier and alleges such an inadvertence. For an inadvertent fatlure to
file a tariff to serve as a basis for waiver, it must be determined that a prior

agreement or understanding that a particular filing would be made by the carrier

21 F.M.C. 1025
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existed. Such an agreement or understanding, of course, must be formed prior to
the start of the shipment. If such an arrangement was negotiated here it would
have been by or for the carrier which issued the bill of lading and which originally
took responsibility for the voyage. Obviously, MCT played no part in any such
arrangement, as the voyage was initiated some time in November, 1977 and
MCT, by its own admission, obtained no interest in the voyage until December
14, 1977, It is apparent that all the events that bear on determining whether there
was a previously agreed rate or on what would be the applicable tariff rate absent
such an agreement, occurred prior to MCT'’s arrival on the scene. Because this
proceeding is limited to determining if a waiver is authorized based on a finding
as to the properly applicable rate, MCT's participation is neither necessary nor
warranted. Indeed, MCT’s attempts to interject issues regarding whether or not it
has a lien on the freights are irrelevant.! These issues will be for the District Court
to decide. We need only decide the applicable rate and the amount of freight
based on that rate. We need not decide who ultimately is entitled to the ocean
freight as a result of the alleged abandonment of the voyage.

One point made in MCT’s pleadings which is relevant to our determination
here is that the record contains evidence that the alleged negotiated rate was not
on behalf of IROSCO, but was on behalf of Jeddah Overseas Industrial Sea
Transport (JOIST). However, this information is already in the record of this
proceeding and MCT’s participation is not needed to resolve that question. In
light of the above discussion, the petition of MCT to intervene is denied.?

Upon review of the record in this proceeding, we have determined to vacate the
initial decision and to remand the matter to the Administrative Law Judge for
further proceedings and issuance of a supplemental decision. The initial decision
would grant the application for waiver on the-basis of a finding that a $90 W/M
rate was negotiated for the shipment in question. This finding is based on an
affidavit supplied by Mr. Jarge Rivera, Peralta’s Assistant Line Manager for
IROSCO, which confirms a $90 W/M rate quote was given (presumably by
Peralta or JROSCO) to the shipper’s freight forwarder (SCAC Transport). The
Administrative Law Judge, however, did not reconcile this with-the evidence of
record contained in a December 5, 1978, letter to Peralta from SCAC Transport
in which it is stated that a $90 W/M rate was negotiated by SCAC with JOIST,
and that later a corresponding booking. contract was received by SCAC from
JOIST (emphasis added). Peralta’s affidavit in response to MCT's petition to
intervene attempts to explain the IROSCO/JOIST discrepancy. It is suggested
there that the negotiations were in fact with a Mr. Camuti-of IMPACT, an agent
for both JOIST and IROSCO, and that SCAC erroneously assumed in. its
December 5, 1978, letter that negotiations were on behalf of JOIST. This
explanation, however, contradicts Peralta’s earlier suggestion that it (not 1M-
PACT) was responsible for negotiating and filing the rate on behalf of IROSCO.
The above demonstrates that the preseat record affords no basis for concluding
that a $90 W/M rate was negotiated for carriage of the shipment in question by

' This linding and our ultimate conclusion here make it unnecessary to rule-on MCT's petition for leave to file a supplementary
memorandum of law an whetber a lien has anached.

' Denial of the petition to intervene precudes consideration of MCT's petition to reopen. We have, howsver, determined on aurown
molion 1o reopen and to remand the proceeding to the Administrative Law Judge.

LIB=-R YN o)
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IROSCO. Neither can we determine that the various agents involved were
empowered by their agency arrangements to act on behalf of or to bind IROSCO
by their actions. It must be established that the carrier or its authorized represen-
tative agreed to the rate and determined to apply it to this shipment by seeking
special docket relief.

Accordingly, it is ordered that the initial decision is vacated and the matter is
remanded to the Administrative Law Judge for further proceedings to determine:

(1) Whether a $90 W/M rate for the carriage by IROSCO of the shipment in
question was in fact agreed to prior to shipment and inadvertently not filed.

(2) Whether the entity or entities negotiating the alleged rate on behalf of
IROSCO was empowered by any agency arrangements to bind IROSCO to such
rate, and to file it on IROSCO’s behalf.

(3) Whether Peralta was empowered by its agency arrangement with IROSCO
to file on behalf of and to bind IROSCO to the conforming tariff of $90 W/M
filed, effective May 11, 1978.

(4) Whether Peralta was empowered by its agency arrangement with IROSCO
to file the instant special docket application.

(5) Whether the special docket application should be granted.

The Administrative Law Judge is directed, in his discretion, to conduct
whatever further proceedings are deemed necessary to resolve these questions
and to issue a supplemental decision.

By the Commission.

(S} Francis C. HURNEY
Secretary
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SpeciaL DockeT No. 574
INGERSOLL RAND INTERNATIONAL
[

PERALTA SHIPPING CORPORATION, FILING AGENT
FOR IRAN OCEAN SHIPPING Co. INC.

January 8, 1979

Apphcation granted.

INITIAL DECISION' OF JOHN E. COGRAVE,
ADMINISTRATIVE LAW JUDGE

Iran Ocean Shipping Co. Inc. (Irosco) through its agent Peralta Shipping
Corporation seeks permission to waive collection of $6,345.63 on a shipment of
Road Making or Earth Moving Equipment which moved from Norfolk, Virginia,
to Jeddah, Saudi Arabia. The shipment consisted of 14 pieces of equipment
weighing 76,960 Ibs. and measuring 4,615 cu. ft.

In October of 1977 JCAC, a freight forwarder (FMC No. 1773), acting for

Ingersoll Rand, negotiated a rate of $90.00 per 2240 Ibs. or 40 cu. ft. to be
applied to the shipment of road building equipment destined for Jeddah. Peralta,
the filing agent for Irosco was instructed to file the $90.00 rate with the
Commission. At the time this instruction was given Peralta, Mr. W. Hageman
was Peralta’s Irosco line manager and Miss Diane Ennis was his secretary.
Neither is now in the employ of Peralta. However, Mr. Jorge Rivera states in an
affidavit that at the time of the incident in question he was the assistant line
manager and worked directly with Mr. Hageman and that,
Miss Diane Ennis . . did have knowledge of the Qctober 24th, 1977 $90 W/M quote given to SCAC
for the movement of Road Building Machinery . . . and [ am able 1o swear that our failure to file this
rate resulted solely from an oversight on the part of Miss Ennis who was handling our tariff filings at
that time.

When the shipment teft Norfolk the applicable rate under the Irosco Freight
Tanff No. 1 (FMC 1) was $145.00 W/M, which would have resulted in a total
charge of $16,729.38. At the 390 W/M negotiated rate the total charge would
have been $10,383.75. The latter was the actually collected charge and permis-
sion to waive $6,345.63 is requested.

! Thi decision will become the decivion of the Commission in the absence af review tnereo® by the Commission (Rule 227, Rubes uf
Practice and Proccdurc, 46 CFR 302 227)

1028 21FM.C.
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Section 18(b) (3) of the Shipping Act, 1916, permits the Commission to waive
collection of a portion of the freight charges when there has been an error due to
an inadvertent failure to file a new tariff. The error under consideration here is
clearly within the statute. The present application conforms to the requirements
of Rule 92(a), Special Docket Applications, Rules of Practice and Procedure, 46
CFR 502.92(a). The error which resulted in the inadvertent failure to file the rate
is of the kind contemplated by section 18(b) (3).

Therefore, after consideration of the application and the exhibits attached toitI
find that:

1. There was an error which resulted in the inadvertent failure to file a
negotiated rate which would have been in effect if the error had not been made.

2. The waiver sought here will not result in discrimination among shippers.

3. Priorto applying for the waiver, Irosco filed a new tariff which set forth the
rate on which the waiver should be based.

4, The application was filed within 180 days from the date of shipment.

Accordingly, permission is granted to trosco to waive collection of a portion of
the freight charges in the amount of $6,345.63.

(S) JoHn E. COGRAVE
Administrative Law Judge
WASHINGTON, D.C.
January 8, 1979
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Docker No. 77-7

AGREEMENT Nos. 9929-2, ET AL.
(MODIFICATION OF COMBI LINE JOINT SERVICE
AGREEMENT), AND AGREEMENT Nos. 10266, ET AL.
(JOINT SERVICE AGREEMENT BETWEEN INTERCONTINENTAL
TRANSPORT, B.V., AND COMPAGNIE GENERALE MARITIME)

ORDER PARTIALLY ADOPTING INITIAL DECISION
June 5, 1979

On January 30, 1979, Administrative Law Judge Stanley M. Levy (Presiding
Officer) issued an Initial Decision in the present proceeding which conditionally
approved Agreement No. 9929-5 and Agreement No. 10266-2 (Agreements)
pursuant to section 15 of the Shipping Act, 1916 (46 U.S.C. 814)." No excep-
tions to this decision were filed by the Proponents or Protestants in the case and it
is assumed that the Presiding Officer’s conditions of approval are acceptable to
the parties.? A Final Energy and Environmental Impact Statement was served by
the Commission’s Office of Environmental Analysis on February 16, 1979,
which concluded that approval of the Agreements was the environmentally
preferable course of action.? On March $, 1979, the Commission determined to
review the Initial Decision on its own motion.

Upon examination of the entire record, it has been concluded that the result
reached by the Presiding Officer is essentially correct. The Commission does
not, however, agree with all of the steps taken to reach that result and finds that
further modifications to the Agreements are necessary if they are to be approved.
Supplemental discussion is particularly warranted in light of the Commission’s
intervening decisions in Agreement No. 9929-3 —Pendente Lite Approval of
Combi Line Non-LASH Service, served March 5, 1979, and Agreement Nos.

* Agreement No. 9929-8 was approved on the condition that Compagnie Generale Maritime not participate in the Combi Line
LASH vessel service and that the two ining partes not dly offer LASH service between Mexican and United States ports.
Agreement No, 102662 was aiso approved on the condition that the parties not offer joint container/breakbulk service between
Mexican and United States ports. Reporting requirements were imposed (o assure pli with the limitation on total carryings
established by Article 2.2 of Agreement No. 9929-3,

* The Proponenta are Hapag-Lloyd Aktiengeselishaft (Hapag); Intercontinental Transport, B.V. (ICT); and Compagnie Generale
Maritime (French Line). Protestants are Unltod States Lines, Inc. (USL); Sea-Land Service, Inc. (Sea-Land); Seatrain International,
S.A. (Seatrain); and the Commission's Bureau of Hearing Counsel.

1 By carrying mone TEU's per vessel, Proponents can achieve a more fuel efficient operstion. Gver 500,000 barrels of Bunker C fuel
(o ita equivalent) eculd be conserved annually. The use of larger vessels would also increase air pollutants emined in United States
ports by about 11 tons annually, but the edditional amounts emitted in sach port of call would have only & minimal effect on local air
quality.
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9902-5 and 9902-8 (Euro-Pacific Joint Service), served March 29, 1979.
Accordingly, the Initial Decision will be adopted except to the extent it is
inconsistent with the following analysis.

DiscussioN

The Proposals

Agreement No. 9929-5 has two separate and distinct parts. Part I calls for the
Jjoint operation of a two vessel LASH service by the three Proponents to be
known as ‘‘Combi Line.”” Expenses and revenues would be divided in proportion
to each party’s capital contributions. Hapag and ICT are each required to
contribute a LASH vessel, but French Line’s contribution would be limited to
one or more feeder vessels, if and when the Joint Service commences a feeder
operation at European ports.

Part II of Agreement No. 9929-5 would authorize Hapag, ICT and French
Line to cross-charter container space from one another on any and all vessels
separately operated by these three carriers in the U.S. Gulf and South Atlantic/
Continental Europe, United Kingdom, Eire trade.* The Proponents may employ
whatever vessels they wish, but will limit their containerized cargo carryings on
these vessels to a combined total of 800 twenty foot equivalent container units
(TEU’s) per week in each direction (averaged quarterly).®

Hapag and ICT presently operate a joint ‘‘Combi Line’’ LASH service,
container cargo service and conventional (breakbulk cargo) service, in the trade.
The container service features four ‘‘Omni Class’’ container/breakbuik ships
which have been or will soon be modified to carry 950 TEU’s each. Combi Line
now carries approximately 800 TEU’s per week under Agreement No, 9929-3,
and its container service has been used and been found reliable by shippers since
January, 1973. The Proponents would use these modified Omni vessels—all
four of which are owned by Hapag—in their proposed *‘coordinated container
service.”’® One or more additional vessels may also be used from time to time.
Proponents originally contemplated the use of between four and six new 1,500
TEU containerships, three or four of which would be owned by Hapag, one or
two by ICT, and one by French Line. These vessels were scheduled to become
available in 1978 and 1979. Proponents have now decided not to employ these
vessels in the trade and are unlikely to alter that decision until such time as
adequate container facilities are constructed in Mexican ports.”

In situations where no conference or other lawful ratemaking body establishes
rates for containerized commodities carried by the Proponents, they will them-
selves agree upon the rates they charge to shippers. No pooling of revenues or

* Ports in Scandinavia and along the Baltic are included in Proponents' service area. Mediterranean ports are not.

» Of these 800 TEU's, no more than 100 eastbound and 225 bound (averaged monthly) may be carried to or from U.S. South
Atlantic ports and none shall be loaded or discharged north of Charleston. South Carolina. Moreover, no more than 30 TEU's of
refrigerated cargo may be carried eastbound and no more than 1€ such TEU's may be carried westbound. After the first year of
operation the westbound limit may be increased to 15 TEU's and after the second year to 20 TEU's.

* Agreement No. 9929-5 does not authorize Proponents to time charter vessels from each other. Any such arrangement must be
separately submitted for section 15 consideration.

? The U.S. Guif and South Atlantic/Europe trade is unbal d in favor of eastbound mo The Mexico/Europe trade is

balanced bound. It is traditional for carriers to follow an itinerary outbound from Europe to Mexican ports, then to U.S. Gulf
ports, and then back to European ports. Exhibit 13.

M1 ENMDMO
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expenses would be allowed under Part H of Agreement No. 9929-5. Approval of
Part 11 would therefore terminate an existing joint container service. featuring
relatively little competition between the parties and replace it with an arrange-
ment involving a significantly greater level of competition between Hapag and
the two other Proponents. In addition, the five-year covenant not to compete
contained in the present Combi Line Agreement has been entirely eliminated
from Agreement No. 9929-5.

Agreement No. 10266-2 is a joint service arrangement between ICT and
French Line whereby these carriers will share all revenues and expenses from the
operation of container, conventional and container/breakbulk ships in the trade
under a yet to be selected common trade name.® As long as ICT and French Line
remain parties to Part II of Agreement No. 9929-5, the containerized cargo
carried by their joint service will be subject to the TEU ceiling imposed by that
agreement. Both Part Il of Agreement No. 9929--5 and Agreement No. 10266-2
have a term of four years.®

Modifications Necessary for Approval

The Commission has determined that certain modifications, in addition to
those ordered by the Presiding Officer, must be made before the Agreements can
be approved. These modifications stem primarily from the fact that the two
agreements before the Commission do not adequately reflect the three distinct
section 15 activities proposed by Proponents: (1) a joint Hapag/ICT LASH and
conventional vessel service; (2) a joint ICT/French Line container and conven-
tional vessel service; and (3) a Hapag, ICT and French Line cross-charter
arrangement for container space. Accordingly, approval of these proposals will
be conditioned. upon the division. of the present two-agreement packages into
three separate agreements. Part II of Agreement No. 9909-5 must be revised to
contain a complete container cross-charter agreement and will be assigned a new
FMC processing -number.

Part I of Agreement No. 9929-5 concerns the operation of LASH vessels,
Proponents allege, however, that Article 1.2 of-Agresment-No. 9929-5 also
authorizes them to operate a joint conventional vessel service. Article 1.2 simply
states- that the joint LASH service will ‘‘use supplementary- space on [the
Proponents’] owned and chartered conventional vessels as needed."’ This lan-
guage is vague under the circumstances. Most conventional vessels are incapable
of carrying LASH barges and it would be unreasonable-to assume that an entire
conventional vessel service was being -authorized through 1986 by this phrase
alone, especially since Proponents have notdescnbed the workmg details of their
proposed-breakbulk operation.

The Commission has consistently mtgrpreted section 15 as requmng a clear
and- detailed -statement of the activities to be engaged in by the parties to a
proposed- agreement. Nothing-in the record indicates that a joint service ar-
rangement is necessary to achieve the one-way conventional service Combi Line
has been providing for declining amounts of breakbulk cargo.™ Conventional

4 Agresment No. 10266-8 is therefore not properly described as & mere ‘‘marketing™ arrangement.
* Part [ of Agreement No. 9929-5 has a December 31, 1986 cerminailon dete.

'* In June, {977, Combi Line’s conventional vessel service consisted of four Hapag wrwd ships with & combined capacity of enly
50,000 long tons. Combi’s two LASH vessels have a combined capacity of 363,440 long tons. Exhibits 7 and 8.

CLIR-"BY Rl
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vessels of the type Combi Line has been employing require a far smaller capital
commitment than do the large LASH and container vessels being operated in the
trade. The outsized or heavy-lift cargo carried by the Combi conventional vessel
service can also be handled by Combi LASH vessels or by Proponents’ container
vessels. To the extent breakbulk cargo originates at ports not regularly served by
those vessels, it could be readily carried by Hapag’s conventional vessels {acting
individually) or the new ICT/French Line joint service. Accordingly, approval
of Part I of Agreement No. 9929-5 will be conditioned upon the deletion of the
“‘supplementary space”’ clause in Article 1.2. This action is without prejudice to
the submission of an adequately justified conventional service agreement be-
tween Hapag and ICT.

Agreement No. 9929-5 authorizes the three Proponents to fix rates for con-
tainerized cargoes. When they so act, they are fully subject to the Commission’s
self-policing rules (46 C.F.R. Part 528). The self-policing provisions contained
in Appendix A to Agreement No. 9929-5 do not comply with these regulations.
Accordingly, approval of Part Il of Agreement No. 9929-5 shall be conditioned
upon either the deletion of the last 13 lines of Article 3.4 or the amendment of
Appendix A to comply with Part 528 of the Commission’s Rules. Because Part I,
as conditionally approved herein, is a two party joint service arrangement, it is
not subject to self-policing requirements, '?

One of the major benefits of Part Il of Agreement No. 9929-5 is the fact that
the Combi Line joint container service is being replaced by an arrangement
whereby Hapag will compete with ICT/French Line for container cargo. It is
therefore inappropriate for the three Proponents to exercise a single vote on
conference matters pertaining to such cargo. Accordingly, Article 3.4 of Agree-
ment No. 99295 must be amended to apply only to the Hapag/ICT joint LASH
service.

Conversely, Agreement No. 10266-2 does not presently limit ICT and French
Line to a single vote on conference matters pertaining to their proposed joint
service. Accordingly, approval of Agreement No. 10266-2 shall be conditioned
upon the addition of a provision similar to present Article 3.4 of Agreement No.
9929-5.

The ICT/French Line joint service is unlikely to operate outside the framework
of Agreement No. 9929-5 during the next four years. Nonetheless, in light of the
Proponents’ insistence that Agreement No. 10266-2 should not be tied to
Agreement No. 9929-5, approval of the former shail be conditioned upon ICT
and French Line adopting an 800 TEU per week containerized cargo limit of their
own. This modification is necessary to avoid overtonnaging in the event Agree-
ment No. 9929-5 were terminated and Hapag and the ICT/French Line service
began competing without benefit of that agreement’s capacity limitations.

Agreement No. 10266-2 also fails to describe adequately the proposed ICT/
French Line conventional vessel service. ICT and French Line have expressed an
intention to concentrate on containership operations to compete for both con-
tainer and breakbulk cargo and the cross-chartering provisions of Article 2.3 of

1 No justification was offered for the highly anticompetitive proposals which aflow ICT to participate in hwo conventional vessel
services in the same trade—the Hapag/ICT (Combi Line) service and the French Line/ICT service.

* Agreement No. 102662 is similarly exempt from Part 528.
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Agreement No. 9929-5 do not apply to conventional vessels.'* Because Hapag is
likely to employ conventional vessels to supplement its container cargo service,
and because direct vessel calls at smaller U.S, ports would meet a transpertation
need, the vagueness found ip Agreement No. 10266-2 could be made acceptable
if Article 1 were amended to limit the parties to one conventional vessel call per
week as part of a voyage serving at-least one U.S. port not otherwise receiving
direct ICT/French Line service.

Article 2.3 of Agreement No. 9929-5 states that the Proponents may charter
space to and from each other ‘‘in such quantities and on such terms as they may
agree.’’ The proportional shares of the parties are not revealed.'* An amendment
to Article 2.3 describing each party’s relative share of the 800 TEU container
capacity would ordinarily be necessary. However, the Commission would.be
able to monitor adequately the performance of the proponent lines if reporting
requirements more detailed than those described in the Initial Decision were
included.'® Accordingly, approval of both Agreements shall be conditioned upon
the submission of quarterly reports which reveal, for each voyage undertaken,
the vessel’s name, its operator (Hapag, ICT or French Line), the itinerary, the
total number of TEU’s carried, the number of TEU’s carried by each Proponent,
and the average number of TEU’s per week catried in each direction (averaged
quarterly).'®

The Basis for Approvai

The Presiding Officer found the Agreements to be subject to the Commission’s
Svenska doctrine'’ and further found that the proposal’s anticompetitive effects
would be offset by other legitimate Shipping Act considerations. Agreement No.
9929-5 authorizes price fixing and a limitation of production, both of which are
per se violations of the Sherman Antitrust Act (15 U.S.C. | er seq.). Agreement
No. 10266-2 is a joint-service arrangement. Such agreements between estab-
lished ocean carriers are viewed as arrangements for dividing markets and are
also presumed to reduce potential, if not actual, competition between the partici-
pants; The-Commission will therefore require an appropriate justification with-
out regard to whether their particular propasal constitutes aper se violation of the
antitrust laws,

In this instance, Proponents hav¢demons1rated that Agreement No. 9929-5,
as modified, would allaw the use of more efficient containerships while avoiding
the detrimental effects of overtonnaging.'® Three carriers could participate in a
modern all-water container service without- duplicating the extensive capital

' Indeed, the prificipal reason for both Agreement No.10266-2 and Part ] of Agreemrent No. 9929~ 3 is the high cost of entering the
container cargo market and the parties’ plans to acquire efficiont vessels for use in the trade.

1+ Exhibits 23 and 42 indicate that 8-40%-40%-20% split between Hapag., ICT-and -French Line may be plnnned

* Additionat reponti i would be Y in any evenl, These particul j are.i d 1o facilitate
prampt Commission action in the event an excessive inbalance should develop in lhs relative carrylngs of the three propenent lines.

' As long 8s Agreement No. 9929-8 is in efféct, no separate report need be filed by the parties to Agreement No. 10266-2;

V' Federal Maritime Commission v. SvenskaAmerika Linten, 390 U.S. 2138, 243-246 (1963).

" Based upon the mlnively small (approximately 4.0%) annual growth rate predicted for all U.S. Gulf/Buropa cargo and the fact
thay much of this cargo is not susceptible to contalnerization, there is a rea! possibility excess container capacity could develnp inthe

trade. Exhibit 46, Without Agreement No. 9929-3, at lcast 980 and parheps as many as 3,000 TEU's wauld be required in order for
Hapag and ICT to provide the more efficient service necessary to assure their continuance as effective competitors in the trade.”

21 FM.C.
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investment required 1o operate such a service. Experience has proven that an
overcommitment of capital relative to cargo availability is likely to cause irre-
sponsible rate competition, rebating, service disruptions, carrier failures and
other conditions associated with serious instability. Hapag could provide high
levels of container service on its own, but without Agreement No. 9929-5 there
would either be a dramatic increase in tonnage or a marked decrease in ICT’s
participation in the container market. French Line might find itself unable to
enter that market with even an infrequent containership service.

As modified, the practical effects of Agreement No. 10266-2 on the Propo-
nents” competitors should not be significant, especially with regard to con-
tainerized cargo. The ICT/French Line service would add no more than 800
TEU’s per week to the 5,000 plus TEU’s presently available to shippers each
week.'? Moreover, as long as ICT and French Line participate in Agreement No.
9929-5, they will carry considerably less than 800 TEU’s per week (probably
60% of that amount). The ICT/French Line service will therefore attract less than
ten percent of the moderately growing container cargo market and would cer-
tainly enjoy no unfair advantage over Sea-Land and the other frequent all-water
container operators now serving U.S. Gulf and South Atlantic ports.

In short, the Agreements, as modified, would serve a serious transportation
need by continuing a reliable, shipper accepted LASH service and make an
improved container service available to the shipping public. They would also
provide a public benefit by furnishing the improved container service in a manner
which adds to the number of competitors and increases the level of competition in
the trade.?® Lastly, they would accomplish a valid regulatory purpose by assuring
that this improved container service and increased competition occur without
causing overtonnaging or otherwise creating unstable or harmful conditions in
the trade.*

THEREFORE, IT IS ORDERED, That Part I of Agreement No. 9929-5 is
disapproved pursuant to section 15 of the Shipping Act, 1916, effective June 29,
1979, unless the Commission actually receives at its offices in Washington,
D.C., on or before June 28, 1979, a modified version of that agreement desig-
nated ‘‘FMC Agreement No. 9929-6,” signed by both Hapag-Lloyd Ak-
tiengesellshaft and Intercontinental Transport, B.V., which is limited to the
Hapag/ICT joint LASH service and contains the following amendments:

" Sea-Land offers 1,400 TEU's per week us a direct, all-water service. U.S. Lines (1,000 TEU's). Seatrain (1,800 TEU's} und the
American Export Division of Farrell Lines, Inc (1,000 TEU's) call weekly at South Atlantic ports and serve Gulf Coust poris by +
minitandbridge service. BaltAtlantic (350 TEU"s) has a weekly all-water service from Nonh and South Atlantic ports. Lykes Bros.
Steamship Co.. Inc. (230 TEU's averaged weekly): BaltGull (423 TEU's averaged weekly); Atlantic Cargo Services (216 TEU'
averaged weekly), Waterman Steamship (143 TEU's averaged weekly): Norwegian American Line; Polish Ocean Line, Unipull Line.
and Harrison Line offer less frequent container service in the trade. Exhibits 41 und 42 and tarifts an file with the Commision

¢ The existing Combi Line service has been the lurgest overall carrier of liner cargo in the trade. The proposed Apreements would
disperse this concentration of market power. The Combi Line LASH service wilt compete on areluatively equal basix with Lykes Broa..
the improved Hapag and ICT/French Line conlaines services will not sécure an unfair advantage over existing container operators, und
Hapag and ICT/French Line will compete for both container and breakbulk cargo.

#' Pages 34 10 47 of the Initial Decision are inconsistent with this analysis and are not adopted by the Commission. The economic
needs of ocean carriers, although relevant Shipping Act considerations, are not *'transportation needs™ within the meaning of the
Svensku doctrine. Further. the “'regulatory purpose’* criterion is tntended to curtail specitic adverse conditions which the Shipping Act
was designed to eliminate te.g.. cutthroat competition. rebating, undue murkel power. carrier failure. and activities detrimental to the
foreign commerce of the United States). Incressed carrier efticiency und competition generally lall within the **public benefit’”
criterion. The Commission specifically netes that French Line’s proposed contribution to the joint LASH service is ot 4 basis Tor
approval in light of the deletion of French Line trom that service.
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(1) Delete *“Compagnie Generale Maritime'” in all instances where it pres-
ently appears;

(2) Delete all references to service between United States ports and ports in
Mexico which presently appear;

(3) Delete the fourth ‘‘Whereas'' clause;

(4) Delete the last fourteen words in Article 1.2;

(5) Appropriately renumber Articles 3.1 through 3.5;

(6) Delete those portions of present Articles 3.1 through 3.5 which apply to
the Proponents’ proposed cross-charter arrangement for container catgo;

and,

IT IS FURTHER ORDERED, That upen full and timely compliance with the
conditions set forth in the above ordering clause, Agreement No. 9929-6 shall be
approved; and

IT IS FURTHER ORDERED, That Part 1I of Agreement No. 9929-5 is
disapproved pursuant to section 15 of the Shipping Act, 1916, effective June 29,
1979, unless the Commission actually receives at its offices in Washington,
D.C., on or before June 28, 1979, a modified version of that Agreement to be
designated *‘FMC Agreement No. ,”" signed by Hapag-Lloyd Ak-
tiengesellshaft, Intercontinental Transport, B.V., and Compagnie Generale
Maritime which contains the following amendments:

(1) Delete all references to service between United States ports and ports in
Mexico which presently appear;

(2) Delete the second and third ‘*Whereas'’ clauses;

(3) Appropriately renumber Articles 2.1 through 3.5;

(4) Delete the last thirteen lines of present Article 3.4 or modify Appendix A
to comply fully with the self-policing requirements of 46 C.F.R. Part 528;

(5) Delete the proviso clause of present Article 3.4 and the two sentences
immediately following that clause;

(6) Add a new final Article which reads as follows:

The parties shall submit quarterly operating reparts to the Federal Maritime Commission conceming
their activities in the subject trade. These reports shall include the dates, ports of call and vessels
employed for each voyage undertaken by any of the parties in each direction; the total number of
loaded containers (expressed in TEU's) carried on each voyage between European and (a) U.S. Galf
ports and {b) U.S. South Atlentic poits; the number of TEU's carried by each party on each voyage
between European and (2) U.$. Guif ports and (b) U.S. South Atlantic poris; the number of
refrigerated containers carried on each voyage: and the average number of TEU's carried in each
direction per week berween European and (a) U.S. Gulf ports and (b) LL.S. South Atlantic ports
(averaged quarterly). The first such repart shall be filed on or before November 15, 1979, and shall
cover the period July 1 through September 30, 1979.

and,

IT IS FURTHER ORDERED, That upon full and timely compliance with the
conditions set forth in the above ordering clause, the renumbered version of Part
Il of Agreement No. 9929-5 shall be approved; and

IT IS FURTHER ORDERED, That Agreement No. 10266-2 is disapproved
pursuant to section 15 of the Shipping Act, 1916, effective June 29, 1979, unless
the Commission actually receives at its offices in Washington, D.C., on or before
June 28, 1979, a modified version of that Agreement to be designated ‘‘FMC
Agreement No. 10266-3,"’ signed by both Intercontinental Transport, B .V.,and

P e Y ]
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Compagnie Generale Maritime, which contains the following amendments:

(1) Change the title from *‘Joint Marketing Agreement’’ to *‘Joint Service
Agreement;”’

(2) Delete all references to service between United States ports and ports in
Mexico;

(3) Modify Article 1 by adding the following proviso clause:

Provided, That the parties shall carry no more than 800 twenty foot equivalent container units
(TEU'’s) of containerized cargo; nor shall the parties furnish more than one conventionai vessel call
per week between any two ports covered by this agreement and then only as part of a voyage which
calls at at least one U.S. port not otherwise receiving direct service from the parties.

(49 Add a new Article 8 which contains the conference participation provi-
sions found in present Article 3.4 of Agreement No. 9929-5. It is unnecessary,
however, for the Proponents to include the last sentence of Article 3.4 if they do
not wish to do so.

(5) Add anew Article 9 which contains the following provisions for reporting
the Proponents’ operating results to the Commission:

Reporting Requirements: In the event the parties cease to participate in FMC Agreement No.
(or some similar agreement limiting their container carryings to a greater extent than is provided in
Article 1 hereof), the parties shall file quarterly reports with the Federal Maritime Commission
concerning their container cargo activities in the subject trade. These reports shall include the dates,
ports of call and vessels employed for each voyage undertaken by the Joint Service in each direction;
the total number of loaded containers (expressed in TEU’s) carried on that voyage; and the average
number of TEU’s carried in each direction per week (averaged quarterly);

and;

IT IS FURTHER ORDERED, That upon full and timely compliance with the
conditions set forth in the above ordering clause, Agreement No. 10226-3 shall
be approved.

SEPARATE OPINION OF CHAIRMAN DASCHBACH
AND COMMISSIONER DAY

We concur with the opinion of the majority ‘‘that the result reached by the
Presiding Officer is essentially correct.”” Unlike the majority, we do agree with
all of the steps taken in the Initial Decision to reach that result. Consequently, we
believe that the only further modifications necessary to the Agreements are the
more detailed reporting requirements imposed by the Commission’s Order and
the requirement that the Agreements be amended to comply with the self-policing
requirements of 46 C.F.R. Part 528.

The minute dissection of the two filed Agreements, which imposes a new
name; creates three agreements where there were two, necessitating refiling with
attendant expense and delay; and arbitrarily imposes a single vessel call remedy
for perceived vagueness in Agreement No. 10266 exceeds the proper role of the
Commission. It is not for the Commission to redesign the details of commercial
arrangements to suit its preference. Agreements Nos. 9929-5 and 10266-2 as
conditionally approved by the Presiding Officer met with Svenska burden of
outweighing their anticompetitive impacts. That is sufficient to warrant Com-
mission approval. Painstaking inquiry into and alterations of every detail of these
agreements is an exercise in abusive and excessive regulation.
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Other weaknesses in the majority’s opinion include the logically unfounded
attempt to interpose for consistency’s sake a separate proceeding, Dacket No.
77-4, Agreements No. 9902-5 and No. 9902-8. Those Agreements were
considered in light of the circumstances existing in the U.S, Pacific Coast/Europe
trade. The instant proceeding involves a totally different trade, Thus Agreements
Nos. 9929 and 10266 should, and can, be approved independently.

Additionally, a significant fact relied upon by the majority cannot be found in
the record. The allegation that the proponents have ‘‘now decided’’ not to
employ the 1500 TEU vessels, whose use was a central issue litigated before the
Presiding Officer, is not contained in Exhibit 13 as the majority’s opinion
misleadingly indicates.

Further, the imposition in Agreement No. 10266 of a tonnage limitation on the
two weaker carriers, ICT and French Line, in the event Agreement No. 9929 is
terminated, is illogical. As the majority itself points out, without Agreement No.
9929 there would probably be a marked decrease in ICT’s participation in the
market while French Line wouid probably not be able to enter it at all. What is the
efficacy of imposing a limitation on two weak entities at a time when their
stronger competitor has no such similar limitation?

Another weakness of the majority opinion is the arbitrary imposition of a
single vessel call per week on the ICT/French Line conventional service.
Whether this is a rational resolution of the perceived vagueness of Agreement
No. 10266 is unknown because this issue was never addressed by the parties
during this proceeding.

Finally, our primary objection to the majority’s opinion is based in its sweep-
ing dismissal of the reasoning of the Initial Decision which is inappropriately
buried in footnote 21. The majority’s statement that the Initial Decision is
inconsistent with their analysis is incorrect. **Transportation needs’” is broad
enough to include both the benefits to shippers outlined by the majority and the
economic needs of ocean carriers described by the Presiding Officer. As pointed
out in the majority order, carrier needs are relevant Shipping Act considerations.
Why then does the majority disregard these concerns and the thoughtful reason-
ing of the Presiding Officer on that subject? A thorough consideration of these
Agreements mandates inclusion of thet reasoning, and its exclusion requires us to
depart from the majority.

By the Commission.*

{S) Francis C. HURNEY
Secretary

LIB"BY¥al



103¢

FEDERAL MARITIME COMMISSION

No. 77-7

AGREEMENTS NoOS. 9929-2, ET AL.
(MoDIFICATION OF COMBI LINE JOINT SERVICE AGREEMENT), AND
AGREEMENTS Nos. 10266, ET AL. (JOINT MARKETING AGREEMENT

BETWEEN INTERCONTINENTAL TRANSPORT (ICT) B. V. AND

CoMPAGNIE GENERALE MARITIME)

Partially Adopted on June 5, 1979

Agreements Nos. 9929-5 and 10266-2, if modified by its proponents as clarified and directed herein,

are approved.
The criteria of section 15 of the Shipping Act, 1916, has been met, as well as those of Svenska which

is applicable.

Edward Schmelszer and George Weiner for proponents Hapag-Lloyd A.G., Intercontinental Trans-
port (ICT) B.V., and Compagnie Generale Maritime.

Paul J. McElligont and John A. Douglas for protestant Sea-Land Service, Inc.

Neal M. Mayer and Paul D. Coleman for protestant Seatrain International, S.A.

Russell T. Weil and Elizabeth Ritvo for protestant United States, Lines, Inc.

J. Robert Ewers, Joseph B. Slunt, John Cunningham and Alan Jacobson as Hearing Counsel.

INITIAL DECISION! OF STANLEY M. LEVY,
ADMINISTRATIVE LAW JUDGE

Docket No. 77-7 was instituted by the Commission’s April 8, 1977, Order of
Investigation and Hearing, to determine whether to approve, pursuant to section
15 of the Shipping Act, 1916 (the Act), 46 U.S.C. 814, Amendments 2, 3 and 4
to Agreement No. 9929 and Agreement Nos. 10266 and 10266-1. Named as
proponents were Hapag-Lloyd A.G., Intercontinental Transport B.V. (ICT)
and Compagnie Generale Maritime (CGM). Named protestants were United
States Lines, Inc. (USL), Sea-Land Service, Inc. (Sea-Land), and Seatrain
International, S.A. (Seatrain). The Bureau of Hearing Counsel was also named
a party.

I"'I‘hi}::: proceeding originated with the filing on October 1, 1976, of Amendment
2 to Agreement No. 9929 and Agreement No. 10266. Agreement No. 9929 was
originally approved by the Commission in 1971 and authorized the operation by
Hapag-Lloyd and the predecessor-company® of ICT of a joint liner service with
lighter-aboard-ship (LASH) vessels, conventional vessels and other specialized
vessels,? between the U.S. Gulf and South Atlantic and European ports. Agree-

1 This decision will b the decision of the C: ission in the ab of review thereof by the Commission (Rule 227, Rules of

Practice and Procedure, 46 CFR 302.227).

* This was Holland-America Line.
4 Ex. 1 at Article 1.2,

. 1010
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ment No. 9929-2¢ revised the basic agreement by: (1) adding CGM as a party
thereto; (2) separating the ongoing joint LASH service from a ‘‘coordinated
container service,”’ by which the Combi Line joint container service would be
terminated and the three parties would cross-charter to each other container space
available on their respective vessels operated in this trade. Agreement No. 10266
was an agreement between ICT and CGM for the joint marketing of their
non-LASH services in this trade.

Notice of Agreement Nos. 9929-2 and 10266 was published in the Federal
Register on October 14, 1976. USL, Sea-Land and Seatrain filed comments and
requested that a hearing be held prior to approval of these agreements. Propo-
nents’ response to these comments included the submission of Amendments 3
and 4 to Agreement No. 9929 and Amendment 1 to Agreement No. 10266.
Agreement No. 9929-3 extended the effective term of the non-LASH portion of
the Agreement for two years beyond its then-scheduled termination date of April
8, 1977.% Agreement No. 9929-4 (as well as Amendment 1 to Agreement No.
10266) specified a five-year term of approval of the Agreement and was included
in response to matters raised by the commenting parties.

Notice of Agreements Nos. 9929-3, 9929-4 and 10266-1 was published in the
Federal Register of February 2, 1977, and comments and requests for hearings
were again submitted by USL, Sea-Land and Seatrain. In its April 8, 1977, Order
of Investigation, the Commission noted its consideration of ‘‘the submissions of
both the protestants and the proponents . . . [and] determined that issues have
been presented which can only be resolved in a formal proceeding.’’ Order of
Investigation, p. 5. The Commission there enumerated 11 issues to be considered
in Docket No. 77-17.

Hearings were held for the presentation of proponents’ case-in-chief in Wash-
ington, D.C., on June 20-28, 1977. Prior to the conclusion of cross-examination
of proponents’ witnesses and before presentation of testimony by Hearing Coun-
sel and protestants it became necessary to resolve certain discovery issues. These
issues related primarily to the application.of FMC discovery procedures to data
and documents located abroad and the contention of proponents that-the laws of
the home countries of proponents limited proponents’ ability to comply with
discovery praocedures. Ultimately the discovery requested was submitted.®

In the interval following the end of evidentiary hearings in June of 1977,
events transpired which led to the submission of substantial revisions to the
proposal embodied in the agreements subject to the April 8, 1977, Order of
Investigation. These revisions, first filed with the Commission for approval on
January 12, 1978, were denominated Agreement No. 9929-5.and Agreement
No. 10266~2 and were designed to-eliminate or narrow contested issues which
had arigen in this proceeding. The principal substantive revisions were: (a)
Article 2.2 of Agreement No. 9929-2, which called for proponents’ employment
in this trade of up to six, 1,500-TEU cantainerships, was revised to provide for

* Agreement No. 9929-1, lWad Aprit 7, 1974, simply extended for thres years Commission approval of the non-LASH pni'ﬂon
of the basic agreement. The LASH service portion of the original Agresment No. 9929 was approved for & 15-year term.

* As the Commission noted in lts Qrder of Investigation (at page 3), Agreement No. 9929-3 *is-an interim measure dezigned 1o
prevent Combi's non-LASH authority (rom expiring while the Commission is considering the other amendments and now Agresments
covered by this Order, and in the evem the Commission disapproves the other amendments and Agreements.””

* See lotter of August 30, 1978, from Hearing Counsel to the Presiding Judge.
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operation by proponents of a weekly container service, limited to lifting an
average of 800 TEU'’s of containerized cargo per satling [see Ex. 39 at Article
2.2]; (b) Articles 1.8 and 2.7 of Agreement No. 9929-2, calling for separate
conference and rate agreement participation by the ongoing Combi Line LASH
service and the three individual proponents, were revised to allow for individual
membership by the proponents, with total voting rights equivalent to those
afforded single conference members [see Ex. 39 at Article 3.4]; and (¢) in various
provisions, the geographic scope of the service to be provided was more clearly
defined.

The Commission on February 3, 1978, issued a ‘‘Modification of Qrder of
Investigation and Hearing’’ in Docket No. 77-7, directing that these newly-filed
agreements be made the subject of Docket No. 77-7 and requesting that “*[t]he
Presiding Administrative Law Judge . . . fashion such procedures as are neces-
sary to incorporate this new development into the fabric of the proceeding

** Pursuant to this order, 1 convened a status conference on February 27,
1978 to consider such procedures, at which time further proceedings were
deferred pending additional consideration by all parties of the newly-filed
agreements, as well as additional terms discussed at that conference. Further
status conferences, convened on March 15 and April 25, 1978, to discuss
additional terms of these agreements, resulted in proponents’ submission on
April 27, 1978, of an ‘*Agreement No. 9929-5 (Clarified).”’

This agreement was considered during a further status conference convened
May 24, 1978, at which protestants indicated that, should certain clarifications
be made, protestants would no longer oppose approval of the agreements. These
clarifications were discussed and read into the record of the May 24 conference
and are reflected in proponents’ filing on June 12, 1978, of agreements denomi-
nated by the Commission staff as ‘*Agreement No. 9929-5 (2d Revised)’’ and
““Agreement No. 10266-2 (Revised).”’” It should here be made clear that it is
only the versions of the agreements reflected in these latest submissions
(hereinafter referred to as the ‘‘subject Agreements’’ collectively or ** Agreement
No. 9929-5'" and ‘‘Agreement No. 10266-2"" individually) for which propo-
nents now seck approval.

At the May 24, 1978, status conference, procedures were developed for the
submission by proponents of additional testimony in connection with the subject
Agreements. Pursuant thereto, proponents on July 31, 1978, submitted such
direct testimony. Cross-examination of witnesses by Hearing Counsel was car-
ried out through written questions and answers. Jay A. Copan, appearing on
behalf of Hearing Counsel, subsequently submitted economic testimony pur-
suant to a similar procedure. Protestants stated that they did not oppose approval
of the subject Agreements and therefore did not submit written direct testimony
or present witnesses for cross-examination.

At the final status conference convened on November 9, 1978, there
was admitted into the record some 49 exhibits. Including the testimony and
cross-examination of witnesses, this comprises the record for decision in this

procecding.

"R of both Ag No. 9929 and Agreement No. 10266, as they would read upon inclusion of the terms for which
approval is now sought, are Exs. 39 and 40, respectively.

~t I A
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FiINDINGS OF Fact®

1. Proponents (or their predecessor-companies, see Ex. 50) have a long
history of service in the Europe/U.S. Gulf and/or South Atlantic liner trade.
Hapag-Lloyd has served the trade since 1865, ICT since 1912 and CGM since
1909.

2. In January of 1971, Hapag-Lloyd and the predecessor-company of ICT
submitted to the FMC for section 15 approval Agreement No. 9929, an agree-
ment calling for: (a) operation of a joint service under the name Combi Line,
“*between United States South Atlantic ports (from Cape Hatteras southward),
United States Gulf of Mexico ports, and ports and places on the United States
inland waterway system tributary to such United States South Atlantic and Gulf
of Mexico ports, on the one hand, and United Kingdom/Eire ports and European
Continental ports, excluding the Mediterranean, and ports and places on the
United Kingdom and continental European waterway systems tributary to such
United Kingdom and European ports, on the other hand, including transshipment
services To/From any other port’’; (b) utilizing conventional vessels, LASH
vessels and ‘‘other specialized vessels’ to offer up to approximately three
sailings per week from both the U.S. Gulf and U.S. South Atlantic port ranges.

3. Agreement No. 9929 was approved by Commission order of April 8,
1971. The portion of the agreement pertaining to LASH service was approved
until December 31, 1986. All other services were approved until April 8, 1974.
Amendment 1 to Agreement No. 9929, extending approval of the non-LASH
services specified in the agreement for an additional three-year period, was
approved by the Commission on April 7, 1974.

4. Pursuant to Agreement No, 9929 and No. 9929-1, Combi Line has
operated: (a) two LASH vessels, together offering a service frequency of 18 days;
(b) container vessels, beginning in January of 1973 with two, 400-TEU vessels
on a 17-day frequency, increased to three such vessels (on a 12-day frequency).n
May of 1973, reduced in 1974 again to two vessels, and modified in August of
1976 to four, 420-TEU vessels offering weekly service between Houston and
New Orleans (with alternate fortnightly cails at Mobile and Miami) and Rotter-
dam, Bremen, Greenock and (fortnightly) Gothenburg; and (c) a varying number
of conventional vessels, calling principally outbound, from U.S, Gulf and South
Atlantic ports to various European destinations.

5. The four vessels currently employed in the Combi Line container service,
known as ‘‘Omni’’-class ships, were constructed in 1970—71 as conventional
breakbulk vessels equipped with on-board cargo booms.-and-gear. These ships
can operate at 22 knots and in their original configuration had an under-deck bale
cubic capacity of 800,000 feet (exclusive of gear), which capacity could be
increased by carrying containers, lumber and other suitable cargo on deck.

6. In their original configuration, the Omni vessels could accommodate only
about 300 TEU’s, but, for stability reasons, this container capacity could be
achieved only when a sufficient weight of breakbulk cargo was loaded below

* It should be noted that, pursuant to varigus rutlngs by the Presiding Judge, certain data submitied hy the parties during this
P ding were to be maintained on a confid | basis p to Rule 167 of the Commission's Rules of Practice and Procedure.

*Contidential data.
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deck. With this need to combine both breakbulk and container cargo, it was not
possible to use these vessels in such a way as to reach optimum capacity levels;
therefore, prior to employment in the Combi Line container service, these vessels
were modified (by removal of certain cargo loading gear and installation of ceil
guides and permanent ballast) to increase their container capacity to 420 TEU's.
Therefore, the effective cargo carrying capacity of the Omni ships as now
configured is limited to approximately 420,000 cubic feet, as contrasted to their
design capacity (as conventional ships) of 800,000 cubic feet plus additional
on-deck capacity.

7. Since the last quarter of 1976 through the second quarter of 1978, utiliza-
tion of the Combi Line containerships has averaged 91.7 percent eastbound and
92 percent westbound.

8. Notwithstanding these utilization levels, the Combi Line container service
in 1976 incurred losses totalling approximately * , * million for the first half of
1977,and * for the second haif of 1977 (second half of 1977 results also affected
by longshoremen strike).

9. Itis intended that the coordinated container service specified in the subject
Agreement will employ these Omni vessels subsequent to modifications (adding
of a new midsection and clearing remaining self-support gear) which will bring
the capacity of these vessels to about 950 TEU’s. Notwithstanding these modifi-
cations, the Omni vessels will have the same operating speed, require no
additional crewing and will have approximately the same fuel consumption
characteristics. It is also intended that the four modified Omni vessels will be
supplemented by one or more compatible vessels.

10. Article 3.2 of Agreement No. 9929 as originally approved and now in
effect specifies generally that all marketing agents represent the Combi Line joint
service (not the individual parties thereof) and further specifies the geographic
scope of any marketing representation undertaken by either of the partners, i.e.,
that ICT is to act as general agent for the joint service in Belgium, Holland,
Luxembourg and Switzerland, that Hapag-Lloyd will act as general agent for the
joint service in Germany and Austria, and that in all other countries the joint
service will appoint common representatives.

11. Hapag-Lloyd and ICT (the latter as a participant in another service, in
which CGM also participates) are direct container service competitors in the U.S.
East Coast/Europe trade. However, by the terms of Article 3.2 of Agreement No.
9929, any of Hapag-Lloyd’s U.S. East Coast/Europe shippers located in Switzer-
land or the Benelux countries and also desiring service to/from the Gulf and
South Atlantic must be referred to ICT representatives of the Combi Line service,
which representatives also market the competing U.S. East Coast/Europe ser-
vice. The converse situation applies to ICT in areas where Hapag-Lloyd repre-
sents Combi Line.

12. Hapag-Lloyd and ICT each offer services to various areas of the world and
each has therefore established organizations to market these services. However,
under Article 3.2 of Agreement No. 9929 as now in effect, any marketing by the
parties thereto of container service to/from the U.S. Gulf and South Atlantic must
be done on behaif of the Combi Line joint service, not on a basis identified with
either of the respective carrier-parties to Agreement No. 9929,

.- B~ R B e
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13. The Combi Line LASH service is chiefly utilized to transport commodities
that typically have not moved via the containerships operated by Combi Line.

14. The Combi Line LASH service is the only LASH service to any trade
offered by the proponents and almost exclusively carries, in barge-load lots, bulk
or neo-bulk commodities which do not lend themselves to movement in contain-
ers because of their physical dimensions or relatively low value.

15. In 1970, CGM became a party to FMC Agreement No. 9891, with
Armement Deppe; Ozean/Stinnes was added as a party in 1972. Agreement No.
9891 was a scheduling and sailing arrangement in the eastbound trade from U.S.
Gulf ports to North Europe, pursuant to which the parties operated the *‘Uni-
Gulf’’ conventional vessel service. CGM offered approximately ten eastbound
sailings annually, utilizing one-to-two conventional vessels, as part of the Uni-
Gulf service. Prior to the filing of Agreement No. 9929-2, CGM gave notice of
its withdrawal from Agreement No. 9891 (approved by FMC Order of December
10, 1976), and has from that time offered only sporadic conventional-vessel calls
in this trade.

16. The withdrawal of CGM from the UniGulf service was based upon the
desire of CGM to offer container service in this trade, which was not possible
within the framework of Agreement No. 9891. CGM's intention to offer a
container service in the context of a rationalized operation proceeded from
consideration of factors related to: (a) the level of capital investment involved in
constructing the number of modern containerships needed to offer a competitive
frequency of service; (b) the difficulty of chartering a fleet of necessarily
compatible vessels to offer such a service on a viable basis; and (c) the level of
capacity in the trade upon introduction of such a fleet into service.

17. By the terms of Article 1.5 of Agreement No. 9929-5, CGM’s participa-
tion in the Combi Line LASH service will be limited to its proportional contribu-
tion of capital equipment to sach Service, and the only anticipated new capital
expenditure in connection with the LASH service is the possibility of a LASH
feeder operation.

18. A LASH feeder service is only in the conceptual stages, but as envisioned
would operate only in European waters to move cargo to/from the two European
ports (Rotterdam and Bremen/Bremerhaven) now called by the Combi Line
LASH service. It is unlikely that inauguration of a feeder service would alter the
European port calls of the LASH vessels. At most only one port call could be
eliminated, saving one day of the present 34-day roundtrip time for the LASH
vessels, allowing for a maximum of one-third of one additional sailing per LASH
vessel annually.

19. Agreement No. 9929-5 terminates the Combi Line joint container service
and prescribes that each party is to solicit its own cargo. Absent Agreement No,
10266, ICT and CGM thus would each individually have to market the container
space available to them per Article 2.3 of Agreement No. 9929-5, which should
total approximately 320 TEU’s and 160 TEU's weekly, for ICT and CGM
respectively, for U.S. Gulf and South Atlantic/Europe cargo (with a further
limitation on South Atlantic cargo).

20. Hapag-Lloyd has established and developed a marketing system for its
various services throughout Europe, and, in the relevant trade, is the only carrier
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of the largest volume European trading partner of the U.S. CGM has never
marketed a container service in the relevant trade. The ICT marketing organiza-
tion was originated under its present name in 1975.

21. In operating a container service, it is necessary to maintain a shoreside
support organization and to offer a mix of 40- and 20-foot containers (further
diversified as to dry vans, open-top, reefer and tank containers and flat-racks),
spread over the number of port pairs resulting from the itinerary of the service.
The service proposed in Agreement No. 9929-5 involves approximately 25 port
pairs.

22. Agreement No. 9929-5 in Article 2.2 provides that proponents will lift not
more than 800 TEU's weekly in both directions in the overall U.S. Guif and
South Atlantic/Europe trade, with an additional limitation of 100 TEU’s
eastbound and 225 TEU’s westbound weekly to/from the South Atlantic.

23. The dominant direction of historic traffic movements in this trade is
eastbound from U.S. Gulf and South Atlantic ports to Europe. The capacity to be
offered by proponents eastbound from South Atlantic ports (i.e., an average of
100 TEU’s weekly) amounts to only approximately 3.4 percent of export liner
traffic moving in that trade in 1976 and will represent an increase of approxi-
mately four percent in present U.S. South Atlantic/Europe export container
capacity.

24. The container capacity to be employed by proponents in the eastbound
trade from U.S. Gulf ports to Europe will on average total 700 TEU’s weekly, as
compared to the present 420 TEU’s per week, and would increase container
capacity in the U.S. Gulf/Europe trade by 280 TEU’s per week (14,560 TEU’s
annually), an increase of 12 percent in trade container capacity and an increase of
four percent in overall trade capacity.

25. At the time the Combi Line joint service was formed in 1971, 11 carriers
(in addition to Hapag-Lloyd, ICT and CGM) were offering common carrier
service in the U.S. Gulf and South Atlantic/Europe trade. Of these carriers, all
(except one line operating a Seabee service) operated breakbulk ships. At the
present time, eight carriers (in addition to Combi Line) offer regular container
service in the U.S. Gulf and South Atlantic/Europe trade, either by direct calls or
by combining direct service with minilandbridge operations. Five of these
carriers offer container service on a weekly frequency.

26. The Maritime Administration publication, Containerized Cargo Statis-
tics, shows for the years 1970 through 1974 growth in containerized export cargo
movements on Trade Route 21 (comprising the U.S. Guif/Europe trade) as
follows:

Trade Route 21, Export Container Traffic, 1970-1974

Annual
Percentage
Tonnage Yearly Compounded
(Thousands Percentage Growth Rate
Year of Long Tons) Increase From 1970
1974 542.8 12 87
1973 482.8 194 121

1972 164.2 89 92
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1971* 87.1 95 95
1970 4.7 — —

*Longshare strike.

27. Export liner capacity, at design capacity, in the U.S. Gulf/Europe trade
currently is approximately 2,567,679 long tons, of which 914,713 long tons
consist of container capacity. The additional container capacity to be employed
per Agreement No. 9929-5 would be approximately 14,560 TEU's annually, or
design capacity at 112,986 long tons, resulting in overall trade capacity for 1979
(the first year in which this capacity would be fully deployed) of approximately
2,680,665 long tons, of which 1,027,699 long tons would be container capacity.

28. If Agreement No. 9929-5 is approved, the proponents’ combined share of
the total container capacity in the South Atlantic/North Europe trade will be
slightly less than five percent, as compared to the present one percent share of the
Combi Line joint container service, and proponents’ combined share of the total
overall capacity in that trade will be 11 percent, as compared to the present ten
percent share of the Combi Line joint container and LASH services.

29. If Agreement No. 9929-5 is approved, the proponents’ combined share of
the total container capacity in the Gulf/North Europe trade will be 27 percent, as
compared to the present 19 percent share of the Combi Line joint container
service, and proponents’ combined share of the total overall capacity in that trade
will be 23 percent, as compared to the present 20 percent share of the Combi Line
joint container/LASH/conventional services.

30. Between 1970 and 1976, the liner cargo share of total dry cargo exports
from the U.S. Gulf Coast to Europe declined from 11.66 percent to 7,91 percent.

31. Between 1970 and 1976, eastbound liner shipments from the U.S. Gulf
Coast to Europe increased at an average annual compounded rate of 3.84 percent;
eastbound shipments of non-liner cargo grew at an average annual compounded
rate of 11.53 percent.

32. The U.S, Maritime Administration recently published a study entitled ‘A
Long-Term Forecast of U.S. Waterborne Foreiga Trade, 1976—2000"
(hereinafter referred to as ‘*MarAd Forecast’’), which developed predictions of
growth on each U.S. trade route, based on actual 1975 traffic statistics. Ex. 44 at
12. For Trade Route 21, the MarAd Forecast predicts for the period 1975-2000 an
overall annual growth rate for export and import traffic of 3.8 percent yearly.

33. The predicted growth rates in the MarAd Forecast are based upon aggre-
gate data for liner, non-liner and tanker services, but analysis, by reference to
projections for specific commodity movements in the MarAd Forecast, of the 25
leading export liner commodities on Trade Route 21 in 1976 (which comprised
84 percent of export liner traffic in that year) shows that the volume of those
commodities is predicted to increase at an annual rate of 4. 1 percent for the period
1975-1985.

34, Anticipated growth in the Southeastern United States is expected to far
outpace the remainder of the nation. This is in terms of both personal income
growth and population growth. These factors, when combined with expected
growth in industrial production and gross national product, appear to indicate a
continuing upsurge in the Gulf and South Atlantic markets.

35. Inaddition to service between U.S. Gulf and South Atlantic and European
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ports, in Agreement No. 9929-5 proponents seek approval to operate a wayport
service between Mexican ports and U.S. Gulf and South Atlantic ports. Propo-
nents will operate in the trade between Europe and Mexico, in which trade
westbound movements predominate, as well as in the trade between Europe and
the U.S. Guif and South Atlantic, where eastbound movements are heaviest.
This would result in an equipment imbalance requiring re-positioning of empty
equipment absent its use in a service between Mexico and U.S. Gulf and South
Atlantic ports. There is now no regular liner service northbound or southbound
between Mexican and U.S. Gulf and South Atlantic ports, although certain
carriers call on an inducement basis. Less than 15 percent (by value) of all export
traffic and 23 percent of import traffic moving between Mexico and the U.S. is
transported by water services; the balance moves predominantly by rail and
truck.

36. Mexican ports currently lack the infrastructure and proper organization for
the efficient large scale transportation of containers. Minimum tequirements for
the operation of a full container service at Mexican ports would include the
adaptation of the ports to container service, the establishment of a customs
inspection system, the restructuring of cargo handling tariffs at the ports, and the
adaptation of regulations and tariffs for the containers’ inland transportaticn in
Mexico. At the present time, Veracruz is the only port in Mexico that has definite
plans to develop container handling facilities, with a container crane expected to
be available by the end of 1979.

37. Proponents intend to include container service calls at Mexican ports, and
to some extent the configuration of the container service (in terms of itineraries
and number of vessels for their overall services) depends on development of
container facilities and infrastructure in Mexico, which has lagged behind
earlier-anticipated schedules.

38. In providing its present services, Combi Line in some European locations
is assisted by or works with several Hapag-Lloyd and ICT subsidiaries or
affiliates which are engaged in various maritime-related businesses, including
cargo booking, stevedoring, trucking, insurance, container maintenance and tug
and barge operations.

39. Hapag-Lloyd and ICT’s predecessor company served the Scandinavia/
Baltic range as part of their U.S. Gulf and South Atlantic/Europe services before
forming Combi Line. Combi Line has served the Scandinavia/Baltic range since
its inception in 1971, originally by transshipment only (except for direct calls on
inducement), but, since 1977, by direct fortnightly containership calls at
Gothenburg.

40. Article 1.3 of Agreement No. 9929 as originally approved and now in
effect authorized the parties to supply conventional vessel tonnage to the *‘joint
service as their owned or chartered vessels are available,”” with the view to
offering up to three sailings per week from both the U.S. Gulf and South Atlantic
ranges. Article 1.5 of the current Agreement No. 9929 authorizes the parties to
offer “‘[s]upplementary space on conventional vessels of the parties . . . to the
extent deemed necessary by the parties and required by the trade.”” These two
provisions were combined in Article 1.2 of Agreement No. 9929-5, providing
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that the parties ‘‘will use supplementary space on their owned and chartered
conventional vessels as needed.”’

41. The conventional-vessel service of proponents has provided (and will
continue to provide) a regular direct service for shippers of out-size, heavy-lift
and other unusual cargoes between outports not receiving adequate or direct
service by other lines.

42, Article 3.4 of Agreement No. 9929-5 provides that each of the proponents
may maintain separate conference and rate agreement membership, but that the
votes exercised by proponents in such agreements shall not be greater than that
which may be accorded to a single member of such agreements.

43. Article 4.3 of Agreement No. 9929 as originally approved and now in
effect requires that: (a) any individual party terminating the Agreement do so on
two-year's written notice; (b) such notice could in any event be given for
approximately three years subsequent to the date of the filing of the Agreement
with the FMC; (c) a party terminating the Agreement individually could not
operate its LASH vessel in the trade covered by the Agreement for a period of five
years commencing from the date of notice of termination; and (d) during such
five-year period the non-terminating party had the right of first refusal in the
event the terminating party wished to sell its LASH vessel, Article 3.2 of
Agreement No. 9929-5 provides only that a party, terminating the Agreement
unilaterally, provide two-years’ written notice to the remaining parties.

44, In the event Agreement Nos. 9929-5 or 10266 were terminated other than
by mutual assent, the remaining party(ies) would have to undertake extensive
preparations (in terms of obtaining suitable vessels, necessary equipment, port
and marketing arrangements) prior to actual termination in order to be able to
continue operations without disruption of service.

45. A requirement that Agreement No. 10266 remain effective only so long as
Agreement No. 9929-5 was effective would also require that, prior to a mutual
termination of Agreement No. 9929-5, the parties to Agreement No. 10266
would either each have to undertake development of new marketing organiza-
tions or seek approval of a further amendment to Agreement No, 10266 allowing
for its operation beyond termination of Agreement No. 9929-8.

46, Where a marketing representative is jointly appointed by two or more
steamship lines, the representative is responsible for soliciting cargo on behalf of
the jointly-appointing lines. In so doing, it is not feasible for the representative to
allocate to one or the other of the appointing lines individually particular cargoes
solicited on their joint behalf. Conversely, since any cargo booked on the vessels
of the appointing lines is booked on their joint behalf, it is not possible to allocate
expenses in connection with the movement of particular cargoes to one or the
other of the appointing lines.

47. If offered individually by the three proponents, the type of service con-
templated by Agreement No. 9929-5 would require three fleets of five vessels of
1,000 TEU's each. The four Omni vessels to be employed in the coordinated
container service specified by the subject Agreement are owned by one of the
proponents who, absent the Agreement, would likely employ these vessels (with
one or two additional compatible ships) in a service similar to that contemplated
by the Agreement. The remaining proponents each have long histories of service
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to this trade and would, absent the Agreement, undertake to maintain their
presence with some combination of additional vessels and/or revised itineraries
of other vessels which would enable them to serve this trade.

48. Many shippers and port interests rely on the LASH, conventional and
container service offered by Combi Line and support approval of the services to
be offered by proponents per the subject Agreements because: (a) they have had
favorable experience with the reliability of the Combi Line container service,
including the availability of specialized equipment; (b) the Combi Line LASH
and conventional services have facilitated the movement of outsized cargoes
between outports in this range; (c) the direct services offered by proponents have
proved a preferable alternative to minilandbridge services in terms of reliability
and minimizing overhead; (d) the presence of the services offered by proponents
will avoid shortages of container capacity such as those experienced in this trade
in 1974 and will add to the number of competing liner services available in this
trade; and (e) in the case of the Port of New Orleans, approval of the Agreement
will increase utilization of the expensive container facilities constructed by the
Port and augment service between New Orleans and Western Europe, which
accounts for the largest share of all cargo moving through the Port.

DiscussioN

Section 15 provides, in pertinent part:

The Commission shall by order, after notice and hearing, disapprove, cancel or modify any
agreement, or any modification or cancellation thereof, whether or not previously approved by it, that
it finds to be unjustly discriminatory or unfair as between carriers, shippers, exporters, importers, or
ports, or between exporters from the United States and their foreign competitors, or to operate to the
detriment of the commerce of the United States, or to be contrary to the public interest, or to be in
violation of this Act, and shall approve all other agreements, modifications, or cancellations.

As the terms of the subject Agreements now stand, they are not discriminatory
vis-a-vis proponents and competing carriers. Five of the issues noted by the
Commission in its Order of Investigation pertain to the impact of the then-subject
Agreements upon other carriers. These are: (a) overtonnaging; (b) the creation of
excess market power; {c) unfair advantage for the proponents in conference
affairs; (d) the *‘open-ended’’ authority to charter supplementary conventional
vessels; and (e) definition of the operational relationship between the LASH and
container services. The terms of the Agreements as revised and the evidence of
record establishes that approval would not have a *‘discriminatory or unfair’’
impact upon carriers in the trade.

(a) “‘[Whether approval . . . will enable the parties to offer a viable container service without
overtonnaging the trade, as the proponents claim, or whether the trade is already ovenonnaged and
will be made more so by approval of the Agreements, as the protestants claim . . . ."

This issue was directed to the provision of Agreement No. 9929-2 whereby
proponents would have placed in the trade up to six, 1,500 TEU vessels,
operating on a weekly frequency. As set out in Agreement No. 9929-5, how-
ever, proponents will lift in the U.S. trades not more than 800 TEU’s weekly on
an overall trade basis, with further specified limitations for South Atlantic

container traffic.
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It is anticipated that the operation now proposed will enable proponents to
offer a **viable container service’’ and, with the limitations on capacity incorpo-
rated into Agreement No. 9929-5, protestants have withdrawn their previous
opposition to approval on the grounds of overtonnaging. Proponents’ witness
Rugan and Hearing Counsel’s witness Ellsworth analyzing current levels of
capecity and traffic in the U.S. Gulf/Europe trade concluded that there does
not presently exist in this trade the severe disequilibrium between capacity and
cargo which is associated with overtonnaging, and that the capacity which
would be employed under Agreement No. 9929-5 will not bring about such 2
disequilibrium.

No party to this proceeding opposes approval of the subject Agreements on the
basis of potential overtonnaging, and the record establishes that the container
capacity proposed in Agreement No. 9929-5 will not, by reason of creating an
overtonnaged situation or otherwise, have a discriminatory effect upon other
carriers. Hearing Counsel’s economic witness, Mr. Copan, also testified that
approval of the subject Agreements will not create an overtonnaged situation in
this trade. ' 7

Upon approval of the subject Agreements, ‘‘Combi Line’* will only be the
ongoing joint LASH service offered by the proponents. The two subject Agree-
ments will act to separate the present joint Combi Line container service into two
independent entities, the container service marketed by Hapag-Lloyd and that
marketed by ICT and CGM. This is not simply an elevation of form over
substance. Witnesses for the lines explained that a principal basis for the subject
Agreements was to allow independent competition between these two marketing
organizations in the container service market, and the terms of Agreement No.
9929-5 clearly preclude the pooling of expenses and revenues among the parties
to the container service portion of the Agreecent. Thus, reference to prospective
market shares upon approval of the subject Agreements must take into account
that approval will act to diffuse present market shares.

Approval of the Agreements will result in a.change of less than one percent in
the market shares of all other carriers, but will mean that ICT/CGM and Hapag-
Lloyd, respectively, will be the fourth and fifth largest carriers in the trade, in
comparison ta the present position of the Combi Line joint service as the largest
operator, overall, in this trade. N 7 o
(b) *‘[W]hether-approval of the Agreements will strengthen the competitiveness of the LASH ser-
vice and will make the parties more competitive among themselves with respect to the container ser-
vice, as the proponents claim, or whether approval will give the parties excess market power and will
c:'e_a!e severe”and dangerous competitive pressures-on the other lines in the trade, as the protestants
clam. ... . - -

Within the framework of the terms of the subject Agreements-as now revised,
protestants no longer claim that-approval will afford proponents *‘excess market
power”’ and that approval ‘‘will  create severe and -dangerous competitive
pressures.”’ ' : ) - . ’

Proponents’ affirmative claim that the subject Agreements will result in
increased competitiveness of their respective services is supported by the record.
The LASH service will, in terms of capacity and frequency, remain unchanged
from present levels. CGM would be added as a party to the ongoing Combi Line

e
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joint LASH service, but only to the extent of its capital contribution to that
service. Agreement No. 9929-5 includes the possible employment of a LASH
feeder service, to which CGM would contribute, but such a feeder service would
only implement the movement of LASH cargoes to/from the two European ports
currently served by the Combi Line LASH service. Even if one of these calls
were eliminated by the feeder service, the resulting ‘“increase’” in LASH capac-
ity would be one-third of one additional sailing annually for each of the two
LASH vessels. Thus, the “competlt;veness” of the LASH service, in terms of
capacity and frcquency of service, would in effect remain at the status quo,

although a feeder service could facilitate for shippers and consignees the move-
ment of LASH cargoes. In short, a better LASH service could be provided
without adverse impact on carriers competing with Combi Line.

As to increased competition in the market for container services, witnesses for
the proponents explained that the basis for establishing separate marketing
organizations as between Hapag-Lloyd and ICT and CGM was, in contrast to the
system presently in effect, to permit the parties to increase their respective
identities in the market place and to allow each organization to market container
service in all geographic areas within the scope of the subject Agreements,
Agreement No. 9929-5 will lead to the creation of two container services
(instead of the single Combi Line joint container service at present) marketed on
an independently competitive basis. Moreover, Agreement No. 9929-5 does
not, like the Agreement presently in effect, call for the pooling of revenues and
expenses among the parties. This Agreement allows only for the cross-chartering
of container slots on the vessels of the respective proponents. Thus, the subject
Agreements have as their purpose the separation of proponents’ container ser-
vices and placing the two marketing organizations on a competitive footing both
as between themselves and among other carriers in the trade. Finally, considering
that the impact of these two marketing organizations will be spread over the
limited amount of capacity specified in Agreement No. 9929-5, approval of the
subject Agreements will serve to diffuse substantially the present market share of
Combi Line as the largest carrier in the trade, thus precluding the creation of
‘‘severe and dangerous competitive pressures on other lines in the trade.”’

(¢) *‘[Whether a restriction should be placed on the open-ended provision in Section 1 (the LASH
section) of Agreement No. 9929-2, which permnts the parties to charter supplementary space on
conventional vessels as such space is needed .

As explained in the direct testimony of witness Thiede the question of *‘open-
ended’’ chartering authority proceeded from a combining of two provisions of
the original Agreement No. 9929 into one provision of the Agreement first made
the subject of Docket No. 77-7. That is, Article 1.3 of the original Agreement
authorized the parties to supply conventional vessels to the ‘*joint service as their
owned or chartered vessels are available’’ and contemplated the parties offering
up to three sailings per week from both the U.S. Gulf and South Atlantic ranges.
Article 1.5 of the original Agreement further provided that the parties were to
offer *‘[s]upplementary space on the conventional vessels of the parties . . . to
the extent deemed necessary by the parties and required by the trade.’’ In drafting
Agreement No. 9929-2, however, the pertinent portions of original Articles 1.3
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and 1.5 were-combined in a new Articie 1:2, which-provided that the parties
would *‘charter supplementary space on conventional vessels as needed.”

While this wording could have been read to encompass * ‘open-ended’’ author-
ity for chartering conventional vessel space, even on ships of outside carriers, it
was the intent of the parties only to allow for continuation of the. Combi Line.
conventional vessel service authorized by the terms of the original Agreement
No. 9929, To clarify this intent, proponents in Agreement No. 9929-5 revised
the pertinent wording of Article 1.2 to provide that the parties_* ‘will use supple-
mentary space on their owned and chartered conventional vessels as needed.”

Thus, Agreement No. 9929-5 makes clear that the proponents donot seek new
authority with respect to conventional vessel service, and seek only to continue to
provide a regular, direct breakbulk service for shippers of out-size, heavy-liftand
other unusual cargoes between outports not receiving adequate or direct service
by other lines. While Article 1.2 remains ‘‘open-ended,’’ in terms of vessel
number and capacity, it has not been suggested at any point in this proceeding
that the conventional vessel service offered under terms essentially identical to
Article 1.2 has had any negative effects upon other carriers in the trade. Thus,
any restrictions upon conventional vessel service are unwarranted in view of the
already-limited nature of this service.

{d) *'[W]hether the separate voting provisions contained in Agreements Nos. 9929-2 and 10266 may
result in unjust-or unfair advantage ta the parties in conference affairs . . . .""

The *‘separate voting’® provisions of Agreements Nos. 9929-2 and 10266
have been eliminated from Agreements Nos. 9929-5 and 10266-2. Article 3.4
of Agreement No. 9929-5, to which no party objects ,-provides that each of the
proporients may maintain‘Separate conference/rate agreement memberships, but
that their combihed voting -power in such agreements shall not exceed that
afforded to single members, an arrangement which cannot afford proponents
“‘unjust or unfair’* leverage in conferefice-matters. -

(&) “[W]hether the Agreement Na, 99292 should be modified to more precisely define the aper-
ational relationship between-the-joint LASH service and the coordinated container service . . . o

Mr. Thiede testified that the lack of an ‘‘operatjonal relatianship’* between the
Combi Line LASH and Combi Line contaiier services was oneof the reasons for
separating the present Combi Line operation into an ongoing joint LASH service
and two container services marketed independently by Hapag-Lloyd and, under
Agreement No. 10266, by ICT and CGM. As further explained by witness
Thiede, in those instances where containers would be carried aboard the LASH or
conventional vessels operated by proponents in this trade, such containers would
be included in the capacity limitations set out in Agreement No. 9929-5. No
party has suggested a further clarification of this *‘operational relationsliip” and
none would appear warranted in view of the inclusive scope of the capacity
limitations now incorporated into the subject Agreements. '

The subject Agreeménts are not “‘unjustly
discriminatory or unfair as between . . . shippers,
exporters, importers . . . or between exporters from
the United States and their foreign competitors'’
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None of the issues noted in the Commission’s original Order of Investigation
made any reference to a possible discriminatory impact upon shippers as a result
of approval of the subject Agreements, and no such claim was raised at any point
in this proceeding. Several U.S. shippers did, however, appear in this proceeding
to testify on behalf of proponents, regarding the services provided by Combi Line
and in support of the service proposed to be offered.

There has been no suggestion in this proceeding that the subject Agreements
are discriminatory or unfair to importing or exporting shippers. There is tes-
timony regarding the benefits to the shipping public resulting from approval of
the subject Agreements.

The subject Agreements are not *‘unjustly
discriminatory or unfair as between . . . ports

None of the issues raised in the Order of Investigation touched upon discrimi-
nation vis-a-vis U.S. Gulf and South Atlantic ports, nor has there been any claim
in this proceeding that approval of the subject Agreements would have any
discriminatory or unfair impact upon ports. Mr, Reed, Executive Port Director
and General Manager of the Board of Commissioners of the Port of New Orleans,
testified in support of the service to be offered by proponents. There is no
evidence that the subject Agreements will have a discriminatory impact upon
relevant ports.

The subject Agreements would not *‘operate 1o the
detriment of the commerce of the United States,”’
nor would they '‘be contrary to the public interest’’

Apart from such matters as overtonnaging and the creation of excess market
power, none of the 11 issues specified in the Order of Investigation dealt in direct
terms with ‘‘detriment [to] . . . the commerce of the United States’’ resulting
from approval of the subject Agreements. In considering the *‘public interest’™”
criterion of section 15, the antitrust principles incorporated therein by the
Svenska decision, as well as the evidence of *‘serious transportation needs’’ and
““‘important public benefits’’ as hereinafter more fully discussed, the record
supports the conclusion that the subject Agreements are not contrary to the public
interest. Three of the issues specified by the Commission are related to the
*‘public interest’’ criterion and are discussed in this context:

(a) *‘{Whether Agreements Nos. 9929-2 and 10266 establish unnecessary restraints on individual
termination (the Agreements require each party to give two years’ notice prior to cancellation, and no
notice can be given prior to December 31, 1979, in the case of Agreement No. 10266) . . . .**

Agreements Nos. 9929-5 and 10266-2 continue the provision requiring
two-years’ written notice of an individual termination, but eliminate the further
restriction against giving such notice within a specified time period (longer than
two years) from the date of the filing of the Agreements. The remaining termina-
tion provisions of the subject Agreements are a normal commercial practice (in
fact carried over from the originally-approved Agreement No. 9929), necessary
to avoid the severe disruption of the services of one or more of the parties in the
event of an unexpected unilateral termination of the Agreements. Such a disrup-
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tion would not be in the public interest in the maintenance of regular, stable liner
services in this trade. The subject Agreeruents do allow for termination at any
time by mutual assent of the parties, and Agreement No. 9929-5 further elimi-
nates the restriction in the originally-approved Agreement against a party (ter-
minating unilaterally) operating its LASH vessel in this trade for a period of five
years, as well as the right of first refusal by the non-terminating party in the event
the other party sought to sell its LASH vessel. Thus, the subject Agreements are
less restrictive as regards termination than either the original Agreement No.
9929 or the Agreements first made the subject of this proceeding, retaining only a
““restraint’’ constituting a reasonable commercial necessity.

{b) “‘[W]hether Agreement No. 10266 should be amended to make it clear that it shall exist only so
long as the parties’ relationship under Agreement No. 9929-2 is maintained . . . N

As explained by witness Drabbe, the container service portion of Agreement
No. 9929-5 (as well as No, 9929-2) was from the outset constructed by the
parties to be only a rationalization plan allowing the three proponents to cross-
charter space on their respective vessels employed in this trade. Agreement No.
10266 was constructed separately only as between ICT and CGM, and was
entered into by those parties in view of their market positions independent of
participation by those lines in Agreement No. 9929-5.

While the Commission did not in framing this issue specify the basis for its
concern about the separate existence of the Agreements, proponents argue that a
requirement that Agreement No. 10266 exist only so long as Agreement No.
9929is also maintained would be contrary to the public interest. That is, except in
cases where there was less than unanimous consent to terminate (invoking the
two-year notice provision discussed above), they claim such a requirement could
inhibit the parties’ operation independent of Agreement No. 9929-5. As stated
by witness Drabbe: ’

For example, if the three parties mutually desire to cancel Agreement No. 9929-5, it could be the
result of a decision to actindependently of the cross-chartering provisions of that Agreement and have
the two respective marketing orgasizations compete with each other independent of any agréementon
vessel uss. If, however, ICT and CGM were at the same time faced with the praspect of disbanding
their arrangements under Agreement No. 10266 (raquiring extensive preparation fof new marketing
reptesentation or a new approval procedure before the FMC), this would at least require postponing &
decision to operate independently of Hapag-Lloyd under Agreement No. 9929-5. Therefore, making
the existence of Agreement No. 10266 dependent on the existence of Agreement No. 9929-5 could
inhibit or prevant ICT and/or COM from joining in- 8 mutual decision with -Hapag-Lloyd to act
independently of Agreement No. 9929-3.

Thus it would appear, to the extent it can be said that antitrust principles,
inherent in the public interest standard of section 15, are ‘‘infringed’’ by the
rationalization plan of Agreement No. 9929-5, a requirement that Agreement
No. 10266 be entirely co-existent with No. 9929-5 could aet to forestall-the
parties’ -operation independent of that latter Agreement. Further, given the
established principle-that-the Commission- can at any time review operations
under previously-approved agreements-as part of its ‘‘responsibility -of con-
tinuing surveillance over Section 15 agreements,’*® there is no need to impose the
restriction referred to in the Order of Investigation.

* Mediierranean Pools Investigation, 9 F.M.C. 264, 191 (1966).
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(c) *“‘[WThether approval of the Agreements will result in rationalized use of vessels and container
space, thus achieving substantial savings in fuel consumption, as the proponents claim, or whether
this benefit is purely speculative since the parties are unlikely to institute individual container services
in the event of disapproval of these Agreements, as the protestants claim . . . .”"

Each of the proponents has a long history of liner service to the relevant trade.
Hapag-Lloyd has offered service since 1865, ICT since 1912 and CGM since
1909. Proponents have chosen to maintain their commitment to direct, all-water
liner service in this trade by the rationalization plan set out in Agreement No.
9929-5, but each of the proponents has indicated that, absent approval, they
would individually seek by alternative means to maintain their services to this
trade. The four, 950-TEU vessels to serve as the nucleus of proponents’ ra-
tionalized service are owned by one of the proponents and the remaining propo-
nents have considered possible alternative services, albeit at levels of frequency
and regularity which are inferior to that proposed under Agreement No. 9929-5.

Absent approval, therefore, it is likely that considerably more capacity would
be placed on berth (although not all in service patterns that are optimal for regular
direct service to this trade) than the 800 TEU's'® per week to be offered by the
rationalized service. Thus, approval will result in the rationalized use of vessels
and container space, not only achieving a substantial savings in fuel consumption
but also avoiding the prospect of excess trade capacity. Such results would be in
furtherance of the public interest and operate to the benefit of the commerce of the
United States.

The subject Agreements would not
“‘be in violation of the [the] Act”’

While not framed in terms of actual or potential violations of other provisions

of the Shipping Act, three issues set out in the Order of Investigation bear on
matters related to interpretations of various provisions of the Act and/or have
been considered issues of law for the purposes of this proceeding. These issues
are:
(a) “*[Wlhether the addition of the words ‘Scandinavia and Baltic’ to the scope of Agreement No.
9929-2, and hence to Agreement No. 10266, constitutes an enlargement of the existing geographic
scope of the basic Agreements, as the protestants claim, or whether the purpose of the addition is only
clarification since Combi has served those areas since it commenced operations, as the proponents
claim ... .”

As originally approved by the Commission in 1971, the scope of the service
authorized by Agreement No. 9929 was defined as between U.S. Gulf and South
Atlantic ports *‘and United Kingdom/Eire ports and European Continental ports,
excluding the Mediterranean . . . .’ Thus, the European scope of the service
was originally defined in the all-inclusive terms of ‘“*European Continental
ports,”” with any exclusions (i.¢., the Mediterranean) set out in specific terms.
Pursuant to this authority, Combi Line from its inception continued service to the
Scandinavian and Baltic ranges, which service had previously been offered by its

!* The modified Omni vessels which will serve as the nucleus of the rationalized service will be of 950-TEU capacity. and, if

ployed in this trade individually by one of the proponents, would not be limited to the 800-TEU level specified in the Agreement (as
well as the further limitation for South Atlantic cargo). Thus. even ing that the ining prop would not individually offer
service if the Agreement is disapproved. these ships alone could place on berth more weekly capacity than that called for in the subject
Agreement.




1056 FEDERAL MARITIME COMMISSION

constituent members. Combi Line service to-this-range was originally on a
transshipment basis (except for direct calls on inducement), but since 1977
Combi Line has offered direct service with regular fortnightly calls of its
containerships at Gothenburg. However, since this provision of the original
Agreement No. 9929 also specified certain ranges (i.e., the United Kingdom and
Eire) included within the scope, on drafting the revisions which became Agree-
ment No. 9929-2 it was decided to clarify this provision by including reference
to Scandinavia and the Baltic.

Reason supports the conclusion that ‘‘Scandinavia and Baltic™ ports are
included within the tenn"‘European Continental’’ ports, Inspectlon of a map
shows that Scandinavia is part of Europe and that the Baltic is a European sea.
The dictionary defines Scandinavia as a *‘region in N. Europe, including Nor-
way, Sweden & Denmark and, sometimes, [celand & the Faeroe Islands.”’ and
the Baltic Sea as a ‘‘sea in N. Europe, south & east of the Scandinavia Peninsula
and west of the U.S.5.R., joining the North Sea.’’** Protestants no longer argue
that such calls constitute an ‘‘enlargement’’ of the scope of service. There has
been no evidence presented in this proceeding which-could warrant precluding
proponents from serving this integral part of the Buropean range.

(b) *'[Wlhether approval of the Agreements should be conditioned upon the parties meeting all tariff
filing requirements with respect to the foreign-to- t‘orelgn coordlnnted container service between ports
in Mexico and ports in Continental Europe .

This issue apparently proceeded from certain language of Agreement No.
9929-2, which could have been construed as.a request by proponents for section
15 approval of service between Mexico and Europe, and from proponents’
memorandum of justification submitted with the filing of Agreement No.
9929-2, which referred to propenents’ expectation that substantial portions of
the 1,500-FTEU vessels then planned for employment in this trade would be
devoted to Mexico/Europe cargo. Protestants, in their comments and during the-
hearings, questioned the extent to-which the carriage of such foreign-to-foreign
cargo would affect the level of capacity employed in the U.S. trade.

The pertinent language of Agreement No:. 9929-2, hawever, now has been
clarified to reflect-the parties* original-intent to include only wayport service
between Mexican ports and the U.S. Gulf and South Atlantic. Proponents will
file appropriate tariffs covering the U.S./Mexico service. Further, the carlier
perceived possibility of shifting ‘‘excess'’ capacity in the Mexico/Europe trade
to the U.S. Gulf-and South Atlantic trade has been obviated by the reduced
capacity of the vessels now to be employed and by the inclusion in Agreement
No. 9929-5 of the 800-TEU limitation -on liftings from U.S. ports,: which
limitation would include containers loaded o discharged-at U.S. ports regardless
of their origin or-destination outside the U.S. Gulf or South"Atlantic range: -
(c) *'[Whether appraval of the Agreementa should be.conditioned upon deletion or limitation of
authority in Agreentent No. 9929-2 for the parties to provide LASH service- ena-tmmshnpment basis
to or from ports outside the geagraphic scape of the Agreement.’

This issue has been resolved by the deletion in Agreement No. 9929-5 of
authority to provide LASH transshipment service *‘to/from any other port’’
outside the-scope of the Agreement.

——— ] L] .
"' Webster's New World Dictionary of the Awerican Lunguage, Second College Edition. at pp. 1270, 108, resprctively.
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For all the foregoing reasons it is concluded that the subject Agreements will
contravene none of the criteria for disapproval set out in section 15 and that the
current terms of the Agreements as well as the evidence of record resolve
favorably the 11 issues set out in the Commission’s original Order of Investiga-
tion.

Agreements Nos. 9929-5 and 10266-2
are subject to the Svenska standards

Proponents argue that approval of the subject Agreements is not governed by
the standards approved by the Supreme Court in FMC v. Svenska Amerika
Linien, 390 U.S. 238, 243-246 (1968), which require that in order to be
approved, an agreement must be shown to be required by a serious transportation
need, necessary to secure important public benefits or necessary to achieve a
valid regulatory purpose of the Shipping Act. Proponents” position is without
merit. Both Agreement No. 9929-5 and Agreement No. 10266-2 represent
commercial arrangements which are significantly anticompetitive and thus con-
trary to the antitrust laws. Shipping Act immunity for these arrangements should
be granted, therefore, only upon a showing that immunity is justified under the
Svenska standards.

With respect to Agreement No. 9929-5, this Agreement represents an ar-
rangement whereby three shipping lines are agreeing to limit ‘“‘production’” in a
particular market, that is, cargo capacity in the U.S. South Atantic and Gulf/
North Europe trade. The proponents’ preferred phrase is ‘‘rationalization of
vessels and container space.”’ By either label, such a practice represents an
effective division among the three proponents of cargo moving in that trade. Such
a horizontal market division represents a per se violation of section | of the
Sherman Act. Addyston Pipe and Steel Co. v. United States, 175U.8. 211, 244-
245 (1899); Citizen Publishing Co. v. United States, 394 U.S. 131, 135-136
(1969). Agreement No. 9929-5 also contains authority for the three proponents
to fix prices in certain circumstances. Price-fixing is another per se violation of
section 1 of the Sherman Act United States v. Trenton Potteries Co., 273 U.S.
392 (1927). Proponents try to limit the application of the Svenska standards to
ratemaking by conferences. But price-fixing is illegal per se whether undertaken
by three parties, as here, or by thirty-three. The test for per se illegality is not
whether proponents can contrel rates throughout the trade, but whether their
agreement interferes with ‘‘the freedom of traders and thereby restrain[s] their
ability to sell in accordance with their own judgment.”” Kiefer-Steward Co. v.
Joseph E. Seagram & Sons, 340 U.S. 211, 213 (1951). Nor does the fact that
Agreement No. 9929-5 represents an extension of ratemaking authority previ-
ously approved by the Commission remove the Agreement from the Svenska
standards. Each extension of ratemaking authority must be shown to meet the
same Svenska standards of approval, as the Commission’s Order in Canadian-
American Working Arrangement, 16 SRR 733 (FMC, 1976), makes clear.

With respect to Agreement No. 10266-2, Article 4 of that Agreement states
that ICT and CGM will “*share in and contribute to any and all revenues and
expenses incurred by the parties collectively.”’ Such a division of revenues is
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another way of dividing a market, and is again a per se violation of section | of
the Sherman Act. See Citizen Publishing Co. v. United States, 394 U.S. 131
(1969). Even if Agreement Nos. 9929-5 and 10266-2 did not contain provisions
per se unlawful, the facts of this case could support a finding that the Agreements
are sufficiently restrictive of competition to be required to meet the Svenska
standards.*?

It is clear that the three proponents would, absent these Agreements, maintain
their long presence in this trade, individually if necessary. Individual service
would, of course, be more competitive than the combined services proposed in
the Agreements. Hence, the Agreements substantially reduce the level of com-
petition both among the proponents and in the U.S. South Atlantic and Gulf/
Europe trade in general. Hapag-Lloyd, ICT, and CGM are all long-established or
descendants of fong-established shipping companies which operate world-wide.
They all have substantial resources which can be deployed to assist their cargo-
carrying ventures; these include a multitude of subsidiary and affiliate com-
panies, some of which already assist the European end of the Combi Line service.
Any combination between such enterprises must be scrutinized carefully before
given antitrust immunity; they must meet the standards of Svenska before they
are approved under section 15.

Svenska Criteria

The Svenska test is framed in the disjunctive, i.e., proof of ¢ither serious
transportation need, or important public benefits or furtherance of a valid
regulatory purpose. As more fully set forth hereafter it is concluded that the
uncontraverted evidence of record demonstrates that the Agreements should be
approved under all three parts of the Svenska formulation.

1. **Serious transportation needs.’’

(a) The need to employ more efficient container vessels,

The four containerships which have been employed in the Combi Line con-
tainer service were originally constructed as conventional breakbulk vessels,
equipped with on-board cargo handling gear, and had an underdeck bale cubic
capacity of 800,000 cubic feet (exclusive of gear), plus additional on-deck
carrying capacity. To optimize their cargo carrying capacity as containerships,
these ships underwent certain modifications, but their maximum capacity as
presently configured is only 420 TEU’s. Thus, Combi Line has been operating
ships designed with an 800,000-plus bale cubic capacity but with an inherent
limitation on effective capacity of roughly half that amount.

This inherent inefficiency is underscored by the fact that, despite utilization
factors averaging better than 90 percent in both directions from the fourth quarter
of 1976 through the second quarter of 1978, the Combi Line container service
incurred substantial losses. Thus, there exists a serious transportation need to
place this service on a viable footing, which propanents propose to do by further
modification of these vessels to bring their capacity to approximately 950 TEU’s

Wit the fact that a given practice is considered under 2 rule of reason. rather than as 8 per se violation, does not mean that the
dangers 1o competition in any particular circumstance are necessarily lower; clearly, certain practices which are noi per se violations
may, depending upon the facts of the particular case, restrict competition more severely than would per se restraints.”” United Stutes
Lines, Inc. v. FMC, 384 F. 2d 515, 18 SRR 4/1, 423, n. 31 (D.C. Cir., July 28, 1978).
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(while maintaining the same operating speed and fuel and manning requirements,
with the number of vessels sufficient to offer the weekly service (at least to/from
U.S. Gulf ports) which is a competitive necessity in this trade.)**

(b) The need for CGM’s participation in the rationalized container for
LASH services.

CGM, like the other two proponents, has a long history of liner service in this

trade, having served the trade since 1909. In 1970 CGM became a party to FMC
Agreement No. 9091 with Armement Deppe and Ozean Stinnes by which these
parties operated the **UniGulf’’ service, an eastbound conventional vessel ser-
vice from U.S. Gulf ports to Europe. CGM saw the rapid development of
containerization in this trade and wished to modernize its service, but also saw a
serious transportation need to undertake this modernization in connection with a
rationalized service.'* As explained by witness Mirobent:
" It was, however, necessary for us to consider several factors in connection with starting such a
service. Given: (a) the substantial investment involved in building a fleet of modern containerships of
a sufficient number to offer the weekly service necessary to be comparable to those already offered by
the established container operators; (b) the difficulties usually involved in chartering a fleet of ships
with the necessary compatibility to offer such a service; and (c) the fact that placing an entire new such
fleet into this trade could have led to a situation of excess capacity, CGM wished to participate in
some sort of rationalized service in order to offer a containerized operation to this trade.

CGM also would participate in the ongoing LASH service, but only to the
extent of any future capital contributions thereto, and the only new capital
expenditure presently envisioned is the possibility of instituting a LASH feeder
service to operate in European waters. No such specialized system is presently
offered in this trade, and, in view of the already substantial capital investment by
Hapag-Lloyd and ICT in the LASH service, CGM’s participation in and contri-
bution to this service will serve serious transportation needs by facilitating the
development of such a feeder system should it prove technically feasible.'

(c) The need to separate the present Combi Line joint container service.

Termination of the joint Combi Line container service also is prompted by
serious transportation needs related to coverage of and identity in the relevant
market. Thatis, Article 3.2 of Agreement No. 9929 as presently in force requires
that any marketing of this service be undertaken by jointly-appointed representa-
tives for the Combi Line service, not the individual constituent lines, Article 3.2
further specifies in geographic terms that ICT is to act as general agent for the
joint service in Belgium, Holland, Luxembourg and Switzerland, that Hapag-

12 See Ex. 41 at 15- i6, where, in response 1o an issue framed in the C ission's Order of 1 igation, witness Thiede explained:
A "*viable container service' in this trade must meet two basic requirements. First, it must be of a weekly frequency in order
to remain competitive with the various weekly all-water and minibridge services. Second. such a service must utilize suitably
efficient vessels in erder to place the service on an economic footing. Under the proposed Agreement No. 9929-5, the parties
and both marketing organizations will be able to offer weekly capacity at least in the U.S. Gulf portion of the trade, and, as
described above. the modifications to the Omni vessels will avoid the inefficiencies inherent in their use as full containerships in
their present configuration. Therefore, this Agreement should enable the parties to offer a “‘viable container service.”
14 Witness Mirobent pointed out that CGM's **partners in the UniGulf service did not wish to undertake in the near future the
ion from breakbulk to iner service in this trade’’ [Ex. 43 at 8]. and, as noted by witness Thiede. Hapag-Lloyd and ICT
viewed CGM's participation favorably because, inter alia, *'it had been obvious for some time that Combi Line container service
needed to be improved. This meant the commitment of new tonnage to the trade {and} {a] third partner to share the risks in any such
improvement plan made sense from a rationalization viewpoint.'* Ex. 41 at 11-12.
1 Development of such a system is still in the discussion stage. but CGM’s participation at this point is, as explained by witness
‘Thiede, y 1o avoid revising preliminary planning for such an undertaking.
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Lloyd act as general agent for the joint service in Germany and Austria, and that
in all other countries the joint service is to appoint common representatives.
This arrangement has led to two marketing difficulties, First, Hapag-Lloyd
and ICT (the latter in a service in which CGM is also a participant) are direct
competitors in the North Atlantic trade and have established marketing outlets for
those services. However, for U.S. Gulf and South Atlantic cargo of North
Atlantic shippers of the respective lines, the geographic divisions of Article 3.2
require in certain areas that the one line refer its shippers to the other, competing
line for movement via Combi. Second, the requirement of Article 3.2 that any
marketing (whether by the constitutent lines or appointed agents) be undertaken
on behalf of the Combi Line joint service has precluded the lines from identifying
themselves in the market with service to the U.S. Gulf and South Atlantic.
Separation of the present joint container services into two independently-
marketed services will thus meet the need to correct the marketing ‘‘overlap’’
which developed under the present Agreement and will allow the respective lines
to develop their identities in the market. )
(d) The need to rationalize the container fleet of the proponents.
Continued rationalization of the vessels and container capacity to be employed
in these services will further meet serious transportation needs in connection with
what had been the principal disputed issue in this proceeding, the possibility of
overtonnaging. The capacity limitations incorporated into Agreement No.
9929-5 have obviated protestants’ continiued opposition to approval on the
grounds of excess capacity, and witnesses for both proponents and Hearing
Counsel concur in the conclusion that the trade will not be overtonnaged as a
result of the capacity to be employed. While it is not possible to develop a precise
level of capacity proponents would employ in the trade individually absent
approval, each of the proponents would undertake to retain their longstanding
presence in the trade (but, in some instances, with services less desirable for the
trade in terms-of frequency and regularity), and the capacity of the ships, owned
by one of the proponents, would, if operafed independently, alone be greater than
the capacity limitations set out in Agreement No.-9929-5, Thus, approval of the
Agreement will serve the serious transportation need of avoiding the possibility
of the destabilizing conditions whieh can occur in an overtonnaged trade.'®
(e) The need for ICT and CGM to rationalize their marketing activities.
The rationalization of marketing activities called for in Agreement No.
10266-2 also is necessitated by serious transportation needs. As explained-by
witnesses for ICT and CGM, those lines are, vis-a-vis Hapag-Lloyd and other
established operators, newcomers insofar as marketing in this trade is concerned.
CGM has never offered a container service in this trade, and ICT did not form its
marketing organization until 1975. Absent Agreement No, 10266, each of the
lines would be left to market the capacity respectively allocated to them by the
terms of the limitations set out in Agreement No, 9929-5. Within those limita-
tions, however, ICT and CGM would be left in an untenable position upon
entering this market. As-explained by witness Drabbe:

T The Commission's thorough report in the Medirerrunean Pools investigation, 9 E.M.C. 164, 201 (1964), remains n Iindiu udy
of the results in en overionnaged trade * where malpractices Mourish, rate inatability exists and competition is wasteful and destructive

10N ™



AGREEMENT NOS. 9929-2, ET AL. AND AGREEMENT NOS. 10266, ET AL. 1061

. . . assuming at best that, as an internal matter among the three parties, ICT were to be allocated
40 percent of the slots available on the ships operated under Agreement No. 9929-5 and CGM 20
percent, these two lines would have respectively a total of 320 and 160 TEU’s weekly for U.S. Gulf
and South Atlantic cargo. With further limitations for its South Atlantic cargo, this would leave a very
small amount of capacity available for the South Atlantic part of the trade. Taking first ICT’s position
without Agreement No. 10266, because of the mix of 40-foot and 20-foot containers, our 320 TEU’s
would mean on average only a total of approximately 200 boxes. However, considering that these
ships will probably serve five ports on each side of the trade, producing 25 port pairs, this would give
ICT itself an average of only eight boxes per port pair. One also must bear in mind the need to have
some diversification in equipment, such as 20- and 40-foot dry vans, open-top and reefer containers,
tank containers, flat racks, etc. Thus, were ICT alone marketing the capacity available, the overall
capacity limitations in Agreement No. 9929-5 would be such that finding a competent agent who
could be expected to develop the market with such small amounts of capacity available, as well as the
difficulty of making necessary equipment available against such limited capacity, would be commer-
cially undesirable and perhaps impossible, particularly in the South Atlantic where even further
limitations apply. For CGM, with only 160 TEU’s weekly, the same considerations would apply but
with greater force.

Additionally, to implement a joint marketing venture such as Agreement No.
10266, there is a serious transportation need for the constituent lines to pool
revenues and expenses. That is, in order that the services of both parties be
marketed by all outlets to be employed, proponents claim it is necessary that
these marketing organizations be jointly appointed to represent both ICT and
CGM. In the course of such representation, it is impossible for the marketing
organizations to allocate to one or the other of the principals cargoes (of varying
ocean freight rates) solicited on their joint behalf. The converse applies with
respect to expenses incurred in connection with the transportation of such
cargoes, and it is therefore necessary that Agreement No. 10266 include a
provision for the sharing of revenues and expenses.

Approval of the subject Agreements will thus meet serious transportation
needs by: (1) allowing proponents to improve the fleet of inherently inefficient
ships presently operated in the Combi Line service, thus placing proponents’
container service to this trade on a more viable footing; (2) permitting CGM to
offer a regular, direct container service in this trade, without the prospect of
excess capacity, as well as to contribute to implementation of a LASH feeder
service; (3) eliminating the restrictions in the present Agreement No. 9929 both
with respect to geographic limitations on the respective proponents’ participation
in marketing container service and the limitation to marketing only on a joint
service basis; (4) rationalizing the amount of tonnage to be placed on berth,
thereby avoiding the prospect of overtonnaging the trade; (5) separating the
present joint Combi Line container service into two independently marketed
services, and, under Agreement No. 10266, placing the services jointly marketed
by ICT and CGM on a reasonably competitive footing vis-a-vis Hapag-Lloyd and
other operators in this trade.

2. “‘Important Public Benefits.”’

(a) Providing additional container capacity to the trade.

Since the Combi Line service was first formed in 1971, the liner trade in
question has experienced a rapid movement toward containerization. Moreover,
as reflected by current utilization data of container operators in this trade, shipper
demand for container space has continued at very high levels. Thus, improve-
ment of the container service heretofore operated per Agreement No. 9929 will
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serve an important public benefit by making available -additional container
capacity needed by shippers in this trade.
(b) Continuing to provide conventional service.

Similarly, continuation of the conventional vessel service offered under
Agreement No. 9929 will ensure regular, direct breakbulk service for shippers of
out-size, heavy-lift and other unusual cargoes between outports not receiving
adequate or regular, direct service by other lines. This service has proved to bea
valuable one to shippers in this trade, and its continued operation will thus serve
to maintain the important public benefits derived from this service.

{c) Increasing carrier participation in the trade without excess capacity.

CGM’s participation in Agreement No. 9929-5 will permit this line’s entry
into the market for container service in this trade, but, through the rationalized
service contemplated by that Agreement, will avoid the prospect of overtonnag-
ing as a result of its entry. In connection with approval of another rationalization
agreement, the Commission has made clear the important public benefits inher-
ent in maximizing carrier-participation without excess capacity [4greements
Nos. 9178-3 & 9731-5, 16 SRR 1553, 1567 (FMC 1976)]:

These agrecments permit Respondents to offér the level of service which they consider competitively
necessary, a determination not unreasonabie on this record, with substantially less capacity than
would be required for each Respondent to individuelly offer-that level of service. The agreements,
therefore, tend! to ameliorate the overtonnaging prablem in the transpacific trades and tend to keep a
high number of common cartiers in those trades. Both of those results are beneficial to the public, and
outweigh the anticompetitive effects of these agreements, demonstrated on this record, sufficiently to
justify the continued implementation of these agreements . . . .

Additionally, CGM’s participation in the LASH service will not add to the
capacity offered by that service, but wlll serve an important public benefit by
assisting in the development of a LASH feeder service that would facilitate the
movement of LASH cargoes in this trade,

(d) Increasing the level of competition-in the container sefvice market.

Through the **Co-ordinated Container Service™ portion of Agreement No.
9929-5 and the formation of Agreement No. 10266, there will be substituted for
the present joint Combi Line container services two independent, competitively
marketed container services, a development serving important public benefits by
giving shippers a wider choice of transportation alternatives than at present. The
rationalization of contdiner space per Agreement No. 9929-5 does not allow for
the poaling of revenues and expenses among thie three proponents, as contrasted
to the present Agreement, and is thus an arrangenient more competitive vis-a-vis
these lines and other operators in this trade. Approval of the subject Agreements
will therefore liave a favorable impact upon competition in this trade and will thus
serve the important public berrefits inherent in increasiny the level of competition
in the relevant market, while avoiding the prospect of instability-in the trade
which could result from overtonnaging. -

3. “‘Furtherance of a Valid Regulatory Purpose of the Shipping -Act.

There is no precise definition of the term ‘‘valid regulatory purpose’’ in the
Shipping Act or its legislative history, or I the legislative history of the 1961
amendments to the Act, or in Commission or court cases related to the Shipping
Act. It is fair to say, however, that the objectives, set forth in the recommenda-
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tions in the Alexander Report'™ and in reports of the Commission, concerning the
proper function of section 15 provide appropriate parameters to the ‘‘valid
regulatory purposes’ here to be considered. These include: (a) regular and
frequent service to shippers; (b) trade stability; (c) prevention of overtonnaging;
(d) participation by a sufficient number of carriers to provide competition in a
trade; (e) maintenance of specialized services to meet the needs of the trade; and
(f) economy in the cost of service.
(a) Regularity and frequency of service.

The Alexander Report characterizes regularity and frequency of service as an
advantage that is said to resuit from agreements and conferences.'® Agreement
No. 9929-5 will allow national-flag lines of France, Germany, and the Nether-
lands to provide regulary weekly service in the trade between the U.S. Gulf and
Europe, a level of service seen as optimum in this trade."?

(b) Trade stability.

The Alexander Report emphasized that, unless trades were stabilized, com-
petitors would be driven out by rate wars, and the carriers which remained in the
trade ultimately would have to increase rates to recoup rate war losses.?® Agree-
ment No. 9929-5 will help to stabilize the trades between U.S. Gulf and South
Atlantic ports and ports in Europe by preventing overtonnaging. If each of the
three parties to Agreement No. 9929-5 were to supply the tonnage necessary to
provide its own weekly sailings, a large amount of additional capacity would
have to enter the trade.*' The Agreement permits its three member lines each to
offer weekly sailings with a single fleet of vessels.

(c) Prevent overtonnaging.

Measures to remedy or foreclose the development of overtonnaged liner trades
is another valid regulatory purpose of the Act, as the Commission has recognized
in its decisions dealing both with matters such as tradewide pools®* and ra-
tionalized service agreements.?® As shown above, Agreement No. 9929-5 is
designed to allow proponents to provide weekly container service without over-
tonnaging the trade.

(d) Maximizing carrier participation in the trade.

One of the purposes of the Shipping Act is to encourage participation by a
sufficient number of carriers to maximize competition in a trade. This was
confirmed in Agreements Nos. 9718-3 and 9731-5, 16 SRR 1553, 1567 (FMC
1976), where the Commission held that the agreements there in question

'" The C ifee’s rec dations were designed to secure the ad ges seen ‘“as resulting from ag and conferences
if honestly and fairly conducted. such as greater regularity and frequency of service, stability and uniformity of rates. economy in the
cost of service, better distribution of saitings. maintenance of American and European rates to foreign markets on a parity. and equal

d

treatment of shippers through the elimination of secret arrang and h d methods of discrimination.* House Comm. on
the Merchunt Murine and Fisheries. Report on Sieamship Agreements and Affiliations in the American Foreign and Domestic Trade,
63d Cong.. 2d Sess. (Vol. 4) 416 (1914) (hereinafter cited as Alexander Repart). While the Alexander Report primarily relates the
advantages it discusses to tradewide agreements, they are no less advantageous when derived from other kinds of section 15

agreements.
' See id.
1* See Ex. 41 at 13-16; Ex. 43 at 4; Ex. 46 at 27.
19 See Alexander Report at 416.
" See Ex. 4% at 2-4, 8-9, 11-12; Ex. 46 at 27-28.
*2 Sec, ¢.g.. Mediterranvan Pools Investigation. 9 F-M.C. 264 (1966).
2 Sce, e.g.. Agreements Nos. 9718-3 and 9731-5. 16 SRR 1552 (1976).
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**tend[ed] to ameliorate the overtonnaging problem in the [relevant] trades and
tend[ed] to keep a high number of common carriers in those trades.’’ Both results
were found by the Commission to be ‘‘beneficial to the public, and [to] cutweigh
the anticompetitive effects of these agreements, demonstrated on this record,
sufficiently to justify the continued implementation of these agreements . . .’

By permitting the three proponents (including CGM, a new entrant in the
container market) to rationalize their container operations so as to maintain a
weekly frequency of service, and by separating the present joint container service
framework to allow for two competitively-marked outlets for each service, the
subject Agreements are in furtherance of this regulatory purpose.

(e) Maintenance of specialized services.

Encouraging services that are tailored to meet the needs of shippers is another
valid regulatory purpose of the Act, as the Commission has long recognized,
particularly in connection with the development of innovative transportation
systems.®* Agreement No. 9929-5 will allow its member lines to offer additional
container service which is needed by the trade,’® maintain the conventional
services which are now utilized by shippers, and improve the LASH service by a
possible feeder operation.®® The conventional services, particularly, are tailored
to meet the needs of shippers on routes that are not served by the container
carriers and to carry cargoes that are not carried as efficiently by containerships or
LASH vessels.”

(f) Economy in the cost of service.

Economy in the cost of service is an advantage set forth in the Alexander
Repori* and ‘‘the Commission has often recognized that the financial soundness
of carriers serving the commerce of the United States is a necessary consideration
[under the Act] because carriers are the ‘instrumentalities’ of that commerce.’’*
It is plain from the record that a financially sound service cannot be provided with
the existing container vessels operated by Combi Line.*® Approval of Agreement
No. 9929-5 will enable the proponents to utilize efficiently the same kind of

 See, ¢.8.. Disposition of Container Marine Lines, 11 F.M.C. 476 (1968), where, in dealing with the propriety of an eatly
intermodal through teriff, the Commission nated (11 F.M.C. at 482-83): .
. .. [the}-Commission need be ever mindful of it responsibilities as n body to which Congress has delegated cerlain
ibilities. The ise of that delegated authority was intendad by Congress, and must be interpreted by us, to be
performed in the most Judicious manner in our quaisjudicial capacity and in our best discretion. The administration of the
Commission's duties requires flexibility of action and purppse when necessery and possible.
The determination of the issues tn this proceeding will heve far-resching importence. Traditional methods of transporting.

cargo are rapidly being replaced by the growth of new techniques and : systems. The Federal Maritime
Commission has not been unmindful of these developments and has sought to facilitate, wherever possible, the implementation
of improved shipplag systems. In the Order of | igation in this p ding the Commission stated that it *'does not wish to

discourage the inaiguration of eny transportation services which might be of great boneflt o shippers.” Itixin accordance with
that injunction that the Commission must amrive at its decision herein.

= Witnesses Thiede and Rugan testified as to the present demand for additional contdiner capacity in the U.S. Gulf/Europe rade.
See Ex. 4] at 8 and 1. 2; Bx. 44 a1 6-10.

 Witness Thiede also discussed the potential benefits of the LASH fesder service. Ses Ex. 41 at 18-19.

*7 See Ex. 13 at 36-39, 40-41.

" Sae Alexander Report, supru, ut 416

* Dacket No, 76-14, Agreement Nu. 10116-{ -Extension af Pooling Agreement, slip opinion at 34 (Initial Decigion, served
November 21, 1978). Judge Kiine in his opinion here cites Regulutions Governing Leve! of Military Rates, 13 SRR 411, 412 (1972);
Seus Shipping Co. v. American South African Line. inc.. 1 U.S.5.B.B. 368, 383 (1938); Secretary of Agriculture v. N. Ailaniic
Continental Freight Conference, 4 F.M.C. 706, 739 (1953); Investigation of Rutes in the Hong Kong-United States Atlantic and Gulf
Trade, t1 F.M.C. 168, 174 (1967},

1 Gee Ex. 41 &t 4.9, wherein witness Thiede explains the inl perating inefficiencies of the Combi Line conteiner vessels in
their present configuration.
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vessels with substantially the same vessel operating costs and fuel consumption
but modified to transport more than twice their present container capacity on each
sailing.* The capacity increase which will co-exist with Agreement No. 9929-5
will enable proponents’ container vessels to operate on a more cost-efficient basis
and place proponents’ respective container services on a more viable financial
footing.

Moreover, as already noted, the container vessels the proponents intend to
operate in the trade will be modified to carry more than double their present
capacity, but with approximately the same fuel consumption, thus reducing fuel
consumption per container mile with these ships as well as conserving the fuel
which would be used if proponents could not operate with the benefit of this
vessel rationalization plan,®

It is, therefore, concluded that Agreement No. 9929-5 will be in furtherance
of valid regulatory purposes of the Shipping Act.

The ‘‘Antritrust Implications’” of the Subject
Agreements Call For Their Approval Under Section 15

The Court of Appeals in United States Lines, Inc. v. FMC, 584 F.2d 519, 15
SRR 411 (D.C. Cir. 1978), held that the principles underlying section 15
required Commission consideration of the ‘‘antitrust implications’’ of all agree-
ments submitted for approval, not only those constituting per se violations and
considered under what the Court characterized as ‘‘the strict antitrust standard™’
of the Svenska decision. 15 SRR at 421. As the Court there stated (quoting from
Volkswagenwerk A.G. v. FMC, 390 U.S. 261 (1968)), section 135 requires that
the Commission ‘‘scrutinize [any] . . . agreement to make sure that the conduct
thus legalized does not invade the prohibitions of the antitrust laws any more than
is necessary to serve the purposes of the regulatory statute.’’ 15 SRR at 421-22.
Thus, while the Court made clear that *‘the strict antitrust standard’’ of Svenska
was not applicable to all agreements, the Commission was nonetheless instructed
to view the “‘antitrust implications’ of every agreement either by the Svenska
formulation (where applicable) or in terms of the balancing approach referred to
in the Volkswagenwerk decision.

It is concluded that for reasons of serious transportation needs, important
public benefits, and valid regulatory purposes served by or resulting from the
subject Agreements the record demonstrates that approval is warranted by “‘the
strict antitrust standard’’ of Svenska, as well as the less rigorous criterion of
*antitrust implications.”’ That is, any anticompetitive implications of the subject
Agreements are overbalanced by the positive contributions to the trade and
furtherance of regulatory objectives of the Act that would flow from approval.

31 Seeid. a1 9, where witness Thiede explains that proponents *‘intend to use these Omni ships, with substantial madifications. as the
basis for the replacement fleet. These ships are to be further modified by adding u new midsection and clearing remaining seélt-support
gear, which will give cach Omni vessel u capacity of approximately 950 TEU's. These ships will, even with these madifications, be
able 1o maintzin the same operating speed as at present, will require no additional crewing. and will have roughly the same fuel
consumption characteristics. As a result, we will be able to more than double the container carrying capacity of the Omni ships and
eliminate 10 a great extent the “wusted” capacity in their current conliguration, but with almost no increase in vessel aperating costs. "’

1 The conservation of fuel is another valid regulatory purpose. as recognized in such statutes as the Energy Policy and Conservation
Act of 1978, 42 U.5.C. §§6201-6422. which in section 382(b) thereot requires the Commission 10 conuder the impuct of any tinal
agency action *'on energy efficiency and energy conservation.” 42 U.5.C. §6362(b).
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To recapitulate, the rationalization efforts incorporated into the subject
Agreements are fully consistent with the regulatory purposes of the Act by
allowing an improvement of service to the trade (as well as allowing a new
entrant into the market) while obviating the prospect of excess trade capacity.
The *‘antitrust implications’’ of the Agreements are the minimum necessary to
achieve these purposes, and the Agreements in fact establish an operational and
marketing framework more competitive than under the present Agreemem No.
9929, but circumscribed in such a way as to ensure that proponents’ rationaliza-
tion efforts will not result in an undue concentration of market power.

Protestants’ Position

Protestants United States Lines, Inc., Sea-Land Service, Inc., and Seatrain
International, S.A., do not oppose approval of Agreements Nos. 9929-5 and
10266-2 as these agreements have been amended and revised and are now before
the Commission for its consideration. None of the protestants filed reply briefs
but such non-action is not to be construed as necessarily agreeing with all the
arguments set forth in proponents’ opening brief.

Hearing Counsel's Position

Hearing Counsel believe that with the exception of two provisions in Agree-
ment No. 9929-5, proponents have adequately justified the Agreements and so
the Agreements should be approved.

The first exception of Hearing Counsel deals with the provisions of Agreement
No. 9929-5 which include CGM in the Combi Line LASH service and authorize
a container service between Mexican ports and U.S. Gulf and South Atlantic
ports. Hearing Counsel argues that these provisions are msufﬁcxently concrete to
warrant Commission approval,

Article 1.5 of Agreemem No. 9929-5 provides that CGM will participate in
the Combi Line LASH service to-the extent of the proportion that it contributes
capital equipment to the trade. However, the only capital expenditure the parties
are considering for the LASH service is-the implementation of a LASH feeder
operation, and this concept is still in the exploratery stages, Therefore, propo-
nents cannot state if CGM actually will be pa:tlc:pntmg in the LASH service to
any extent.

A second aspect of Agreement No 9929 5 which Hemng Counsel contends
lacks the requisite amount of definiteness for Commission-approval is Article 2,1
in which proponents seek the authority toimplement & container service between
United States ports and ports in Mexico. At the present time, no-Mexican posts
have container facilities and only one port has definite plans to develop them in
the future. The elements of proponents’ container service necessarily depend
upon the construction of such facilities which at this point is uncertain.

The-Commission has recently stated that *‘it will not abdicate its responsibili-
ties under the Shipping Act, 1916, by approving an agreement that is not so
sufficiently precise so as to permit any interested party to ascertain how the
agreement works without resorting to inquiries of the parties.’’ Agreement No.
10066—Cooperative Working Arrangement, FMC Docket No, 74-5, November

"MEMM™
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17, 1978, slip opinion at 29. In Agreement No. 10066 the Commission refused
to approve a coordination of services provision in the Agreement because
“*beyond some unspecified plan for coordination of sailings, no action was
contemplated under the provision.’’ The Commission cited a conclusion of the
Presiding Officer that *‘[i]ndeed, in the United States West Coast to Colombia
trade [no coordination of services] is presently feasible given the itineraries of the
parties.”” As in Docket No. 74-5, the justification offered to support the two
aspects of Agreement No. 9929-5 mentioned above reveals that there are only
ambiguous plans for the development of the services proposed and fails to
demonstrate to an ‘‘interested party,”’ in this case the Commission, that action is
definitely contemplated or presently feasible.

Hearing Counsel believes that the amount of information noticeably absent
from Agreement No. 9929-5 is significant. Proponents have attempted to pro-
vide details as to how CGM’s participation in a LASH feeder service would
operate and what economic effect it would have if implemented **so as to permit
any party to ascertain how the agreement works.'’ Proponents explain that the
LASH feeder service, ‘‘as envisioned would operate only in European waters to
move cargo to/from the two European ports (Rotterdam and Bremen/
Bremerhaven) now called by the Combi Line LASH service. It is unlikely that
inauguration of a feeder service would alter the European ports calls of the LASH
vessels. At most only one port call could be eliminated . . .>* Hearing Counsel
argue that this information cannot cover for the lack of the most fundamental
operative facts, which are whether CGM will actually participate in the LASH
service, whether a feeder service will be implemented and when, and what the
proportionate share of CGM’s contribution will be if the system is implemented.
The LASH feeder system is only in the exploratory stages. Factors still remaining
to be considered are the availability of suitable equipment, the ability to develop a
suitable and financially sound operation, and the desirability of instituting such
an operation. Hearing Counsel says proponents have explained what they expect
to happen if a feeder service is implemented, but have not explained what they
actually intend to do.

Hearing Counsel says that there are also gaps of information concerning the
operation of a container service toc Mexico. Proponents cannot explain even what
they expect to happen. They state that Combi Line seeks to operate a wayport
service between Mexican ports and U.S. Gulf and South Atlantic ports in order to
resolve an equipment imbalance resulting from a predominantly westbound
movement of goods from Europe to Mexico and a predominantly eastbound
movement from U.S. Gulf and South Atlantic to Europe. However, propenents
do not definitely know when Mexican container facilities will be available.
Veracruz is the only port in Mexico that even has plans te develop container
facilities and it is not expected that it will have even a container crane available
until the end of 1979. There is no indication of what other ports will develop
facilities or of any possible time-table for their doing so. Even if a container crane
does become available in Mexico, there is presently no infrastructure or proper
organization for the efficient large scale transportation of containers. Minimum
requirements for the establishment of an infrastructure are significant: the adop-
tion of the ports to a container service; the establishment of a customs inspection

LERE "R Y I al
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system; the restructuring of cargo handling tariffs at the ports, and the adaptation
of regulations and tariffs for the containers’ inland transportation in Mexico.
These tasks are not quickly or easily accomplished. Clearly Combi Line could
initiate a container service to Mexico before the complete development of such an
organization, but proponents admit that to some extent the configuration of the
container service (in terms of itineraries and number of vessels for their overall
services) depends upon the development of container facilities as well as infra-
structure in Mexico. It is Hearing Counsel’s position that to grant authority to
provide a container service before answers are provided to these fundamental
questions concerning the existence of container facilities would be premature.

Hearing Counsel believe that the facts which remain to be supplied in Agree-
ment No. 9929-5 are not simply *‘working details’* which the Commission has
stated may be determined by the parties after an agreement is approved. In
Agreement No. 9835-Japanese Lines' Pacific Northwest Containerships Ser-
vice Agreement, 14 F.M.C. 203 (1971), the Commission found that an agree-
ment was final and approvable even though schedules, advertising, space
charters, mutual accounting procedures and container interchanges remained to
be filled-in, because there was an agreement. There is no definitive agreement on
the CGM/LASH and Mexican matters between the parties to Agreement No.
9929-5. Proponents are asking the Commission to approve hypothetical proposi-
tions. The participation of a major carrier has not been determined in the LASH
service, and the institution of a Mexican service is not even possible at this point
and therefore cannot be determined. Hearing Counsel say these absences consti-
tute more than *‘interstitial sort of adjustments.”’

Proponents set forth several arguments in opposition to Hearing Counsel’s
position. They argue that because the capacity of the LASH service would remain
unchanged, the competitiveness of the service would also remain unchanged,
and consequently a feeder service could be implemented which would benefit
shippers without adversely affecting Combi Line’s competitors. As for the
Mexican container operation, proponents state that ‘‘such a service would
provide the important public benefits derived from inaugurating such a service
and afford an alternative to the overland systems which presently accommodate
most such movements.’’

In considering an agreement, the Commission must determine what the bene-
fits to the public interest and the agreement’s anticompetitive effects actually are.
The issue here is whether the-agreement is so indefinite as to preclude the
Commission from making these determinations. As stated in In the Marter of
Agreement 9448-Joint Agreement Between Five Conferences in the North
Atlantic Qutbound/Eurapean Trade, 10 F.M.C. 299, 307-(1967);

. . . great care must be taken when the agreements are approved to see that (1) the Commission knows
precisely what it is approving, and (2)-the agreements set forth clearly, and in sufficient detail to
apprise the public, just what activities will be undertaken . . . . [t would be contrary to the public
interest to approve an agreement whose coverage is so vague that the public cannot ascertain the
coverage by reading the agreement. The approval of such an agreement would deprive the public of
the protection, afforded by statuts, of the Commission’s surveillance aver conference activities, The
blank check that would be afforded by the appraval of this agreement would simply fail to protect the

public interest and the flow of commerce in the manner contemplated by Congress in the enactment of
section 15.

~ T R &N
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It is Hearing Counsel’s position that CGM's participation and the implementa-
tion of a feeder service is speculative and the benefits that may accrue are
speculative as well. Hearing Counsel claim that the Mexican container operation
is so vague that it is impossible to even determine what the nature of the benefits
is, let alone speculate on their actually coming into effect. In essence, Hearing
Counsel argue, proponents are seeking a blank check from the Commission.
They wish to institute a Mexican container service, but do not wish to be bound as
to whether, when, or how such services are to be developed. Proponents appear
to be asking for the authority to discuss the imnplementation of services and in that
sense have really only proposed before the Commission an agreement to agree.
They state that *‘[p]lanning a joint service among lines must include considera-
tion of numerous factors concerning costs, construction and compatibility of
vessels and equipment, which process should most efficiently include from the
outset participation by all the lines to be involved.”’

The Commission however is not authorized to approve ‘‘agreements to
agree.”’® In Matson Navigation Co. v. FMC and United States, 405 F. 2d 796
(9th Cir. 1968), the Court of Appeals found that as a matter of jurisdiction, the
Commission could not grant final approval of a merger when the agreement
between the parties was to merely agree to a merger. The Court stated that *‘[t]he
Commission thus cast its official approval and the mantle of antitrust immunity
over whatever arrangements the lines might come up with. Matson contends that
this is not consistent with the intent of §15. We agree . . . The Commission here
has done no more than consent that the three companies involved proceed to work
out an arrangement. This is not a sufficient discharge of the Commission’s
responsibilities.”” Thus, the Commission cannot grant final approval to those
aspects of Agreement No. 9929-5 to which the parties themselves have not made
or cannot make a final commitment. As for proponents’ argument that it is more
efficient to include all of the involved parties from the outset, the Court stated
**[t]he uncertainty of ultimate governmental approval and the risk that elaborate
and expensive preparations will go for naught are facts of life in the field of
corporate reorganization. We find no strength in the argument that the shipping
industry should be made an exception.”

It is Hearing Counsel’s further position that because Agreement No. 9929-5
allows the proponents to operate in a somewhat u~usual manner, i.e., TEU
limitations rather than ship-size limitations, approval of that Agreement should
be conditioned upon a requirement that the proponents file reports for each
quarter of each calendar year, indicating (1) the number of TEU’s carried in the
trade eastbound from U.S, South Atlantic ports, and (2) the number of TEU’s
carried in the trade eastbound from U.S. Gulf ports. They say this requirement
will enable the Commission to monitor the proponents’ operations under the
limitations of the Agreement.

Proponents do not oppose approval of Agreement No. 9929-5 subject to tite
conditions requested by Hearing Counsel with respect to CGM's participation in
the LASH service and the joint Mexico/USA service. Proponents similarly do not

» Nor is it necessary I'ur |he Comrmss:on to appi 2 di i 2 cuncermng the implementation ot servicas. The
must aulh: where the d i h ves may violate section 15, bul this is not Lhe case

hcre Agreement 9448, supra, at 305; tn Re: Fur Eust Discussion Agreement, No. 9981-5, 17 SRR 857 (FMC, 1977)
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oppose the reporting requirement requested by Hearing Counsel. Proponents’
position in this regard is without prejudice to their filing of any subsequent
amendments to the Agreements with respect to these matters.

CONCLUSION

For all of the reasons hereinabove set forth Agreements Nos. 9929-5 and
10266-2% are approved upon condition that Agreement No. 9929-5 be modified
as follows:

(1) Article 1.1 shall be modified to read as follows: *‘Scope of the Joint
Service. Hapag Lloyd and ICT shall . . . ."

(2) Article 2.1 shall be modified to delete the final phrase reading, “‘and
between United States ports and ports in Mexico.”’

(3) Article 2.2(a) shall be modified to delete the final phrase reading, ‘‘and
between United States ports and ports in Mexico.”

(4) Consistent modifications shall also be made to the Agreement’s second,
third and fourth **Whereas’’ clauses and to the second ‘‘Whereas'’ clause in
Agreement No. 10266-2. ,

Further, as a condition of approval proponents shall file reports for each
quarter of each calendar year, indicating (1) the number of TEU's carried in the
trade eastbound from U.S. South Atlantic ports, and (2) the number of TEU’s
carried in the trade eastbound from U.S. Gulf ports. '

(S) STANLEY M. LEVY
Administrative Law Judge
WASHINGTON, D.C.
January 29, 1979

* Exhibits 39 and 40,

21 FM.C.
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DockeT No. 78-47

MISCELLANEOUS AMENDMENTS TO RULES
OF PRACTICE AND PROCEDURE

ORDER OF RECONSIDERATION
June 7, 1979

On February 14, 1979, the Commission published in the Federal Register a
Final Rule revising section 502.67 of its Rules of Practice and Procedure to
comply with the requirements of P.L. 95-475, 92 Stat. 1494 (1978), which
amends the Intercoastal Shipping Act, 1933 (46 U.S.C. 843, er seq.).' The Final
Rule established procedural guidelines for participants in proceedings instituted
under section 3 of the Intercoastal Shipping Act.

Sea-Land Service, Inc., has petitioned the Comm...sion to reconsider this Final
Rule. The Military Sealift Command (MSC) has filed a Reply opposing the
petition.

Sea-Land asks the Commission to reconsider that part of Rule 502.67 which
requires carriers to file their direct case and underlying workpapers concurrently
with any general rate increase or decrease, and serve copies of this material on
designated interested parties and make them available to any person executing a
certification which restricts the use of the information to the preparation of
potential protests to the rate changes (46 C.F.R. 502.67(a) (2)).

Sea-Land opposes making its workpapers available to anyone other than the
Commission prior to the filing of a protest or order of investigation on the
grounds that such a requirement would be overly burdensome, and would impose
an unequal burden on the U.S.-flag carriers because its foreign competitors
would have access to their current financial and operating data. Sea-Land also
challenges the requirement of filing the carrier’s direct case with the tariff
changes on the ground that it violates the Administrative Procedure Actand P.L.
95-475 because the carrier is in essence being subjected to the requirements of a
hearing without prior notice of the specific issues which will be addressed at that
hearing.

MSC takes the position that the certification requirement of any person seeking
to view the workpapers (46 C.F.R. 502.67(a) (2)) will preclude disclosure to

! P.L. 95-474% ¢stablishes time limitations on hearings conducted pursuant 1o section 3 of the Intercoastal Shipping Act. If a hearing
is ordered the Commission has 180 days from the effective date of the lariff matter under investigation to plete all pr dings and
issue a final decision. 46 U.5.C. 845(b).
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foreign competitors, and that in any event the need of ratepayers to have access to
this data outweighs the need of the carrier to be protected from any potential
disclosure. Additionally, MSC contends it is imperative that the carrier file its
direct case with the tariff changes to give protestants and the Commission’s
Bureau of Hearing Counsel opportunity to analyze and interpret the data and
prepare their positions. :

The Commission has considered Sea-Land’s contentions in this matter and
finds them to be without merit. The question of an undue burden was discussed in
the Supplemental Information accompanying the Final Rule and will not be
repeated here. Furthermore, the Commission has determined that the information
required by these rules is necessary to substantive regulation under the Inter-
coastal Shipping Act, 1933, as amended, that it is meant to apply only to records
of operations in the domestic offshore trades and, that with minor exceptions, no
unequal burden or prejudicial loss of confidentiality would arise. Therefore, no
legal infirmity can be discerned in this regard. Alcoa Steamship Co., Inc. v,
Federal Maritime Commission, 348 F.2d 756, 761 (D.C. Cir. 1965).

Requiring the filing of financial data and justification for general rate changes
concurrently with the filing of the tariff changes is merely an extension of long
standing Commission practice and is supported by the legislative history of P.L.
95-475. S. REPT. 95-1240, 95th CONG., 2d SESS. 12, reprinted in [1978]
U.S. CODE CONG. & /.D. NEWS 3331, 3342, It does not constitute the
initiation of a *‘hearing’’ under the Commission’s Rules;® rather, it is a pro-
cedural requirement that is unavoidable if the Commission is to make a rational
and timely decision as to whether a hearing is necessary and the specific issues to
be resolved thereby, as is required by P.L. 95-475. The protest/reply procedures
before an investigation is ordered and the prehearing conference procedures after
an investigation is ordered give the carrier ample opportunity toknow the claims
of an opposing party and to meet them. Such procedures fulfill the requirements
of due process. Morgan v. United States, 304 U.S, 1 (1937).

THEREFORE, IT 1S ORDERED, That the Petition for Reconsideration of
Sea-Land Service, Inc., is denied.

By the Commission.

(S) Francis C, HURNEY
Secretary

1 This argumant it undermined by Ses-Land's cwn mggestion, conisined in its Peuition for Reconsideration, that the carrler's direct
casg be flled 43 days after the tariff changes and 15 days before the serving of the Commission’s Investigation and Suspenaion Order
and the Federal Register notice thereol.

At BEMOC
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Docket No. 79-19
SEa-LAND SERVICE, INC.
Y.

EuRro-PacIFIC JOINT SERVICE,
HAPAG-LLOYD AKTIENGESELLSCHAFT,
COMPAGNIE GENERALE MARITIME,

AND INTERCONTINENTAL TRANSPORT (ICT) B.V.

NOTICE
June 7, 1979

Notice is given that no appeal has been filed to the April 26, 1979, order of
discontinuance in this proceeding and the time within which the commission
could determine to review that order has expired. No such determination has been
made and, accordingly, the order of discontinuance has become administratively

final.

(S) Francis C. HURNEY
Secretary

1M1
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No. 79-19
SEA-LAND SERVICE, INC.
V.

EuRro-PAcIFIC JOINT SERVICE,
HAPAG-LLOYD AKTIENGESELLSCHAFT,
COMPAGNIE GENERALE MARITIME,

AND INTERCONTINENTAL TRaNSPORT (ICT) B.V.

PERMISSION TO WITHDRAW COMPLAINT GRANTED:
PROCEEDING DISCONTINUED

Finalized on June 7, 1979

Complainant Sea-Land Service, Inc., by letter dated April 10, 1979, states that
it has determined to withdraw its complaint. Sea-Land asserts that it does not
wish to pursue the matters raised in its complaint because, in its opinion, the
Commission’s recent decision in Docket No, 77-4! confirms Sea-Land’s in-
terpretation of the restrictions imposed on respondents under Agreement 9902, as
amended and in effect at the time of the filing of the complaint. Therefore,
Sea-Land believes it to be a wasteful exercise to seek to obtain the interpretation
which it already believes has been confirmed by the Commission or to be the
means to obtain compliance with Commission orders and approvals. The letter,
which I am treating as a motion for leave to withdraw the complaint, has received
no reply from respondents, whose counsel advised me orally that respondents
would not be filing a reply.

There is no authority of which I am aware which holds that a complainant can
be compelled to litigate against its wishes under circumstances such as presently
exist, especially when a responsive pleading to the complaint has not even been
filed. Permission to withdraw is therefore granted and the proceeding is discon-
tinued. In issuing this ruling, I make no comment on the validity of Sea-Land’s
statements regarding the meaning of the Commission’s decision in Docket No.
77-4. The important point is that SeajLand believes that the Commission has
agreed with its interpretation of the limitations imposed on the parties to the
subject agreement presently in effect® and further believes that it is not incumbent

' Agreements No. 9902-3, &t al. (Modification of Eum-f’urq'dir Joint Service Agreement), Docket No. 77-4, March 29. 1979,

* The agreement presently in effect which is mentioned in Sea- i‘.and‘s complaint is Agreement No. 9902~ 5, which. according to the
Commission's decision in Docket No. 77-4 (pp.16.17). is dueito expire on May 31, 1979,
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upon a private complainant to bear the expense of pursuing issues relating to
compliance with Commission orders and approvals, which issues formed the
gravamen of the complaint.

(S) Norman D. KLINE
Administrative Law Judge

June 7, 1979
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DockeTt No. 78-31

FasT INTERNATIONAL FORWARDING CORP.—
INDEPENDENT QCEAN FREIGHT FORWARDER APPLICATION AND
POSSIBLE VIOLATIONS OF SECTION 44, SHIPRING AcT, 1916

NOTICE
June 11, 1979

Notice is given that no exceptions were filed to the May 8, 1979, initial
decision in this proceeding and the time within which the Commission could
determine to review has expired. No such determination has been made and,
accordingly, the initial decision has become administratively final.

(8) Francis C. HURNEY
Secretary

1NTL -y O RS I


MHARRIS
Typewritten Text
1076


1077
FEDERAL MARITIME COMMISSION

No. 78-31

FAST INTERNATIONAL FORWARDING CORPORATION—
INDEPENDENT OCEAN FREIGHT FORWARDER APPLICATION
AND POSSIBLE VIOLATIONS OF SECTION 44, SHIPPING AcT, 1916

Finalized on June 11, 1979

Applicant-respondent (Fast International Forwarding Corporation) (1) found to have violated section
44(a) of the Act by engaging in unlicensed forwarding activities on 173 occasions after having
been wammed against unlicensed forwarding, including 45 occasions subsequent to a second
waming; (2) found to have received moneys from shippers for ocean freight and to have failed to
pay this ocean freight te the ocean carriers; and (3) applicant-respondent (Fast International
Forwarding) and its president, Ms. Elia A. Lopez, both found not to possess the requisite fitness
under section 44(b) of the Act to be licensed as an independent ocean freight forwarder.
Freight-forwarder license application denied.

Thomas P. Carios and Jack L. Weitzman for respondent-applicant.

John Robert Ewers, Joseph B. Slunt, and Polly Haight Frawley as Hearing Counsel.

INITIAL DECISION' OF CHARLES E. MORGAN
ADMINISTRATIVE LAW JUDGE

Fast International Forwarding Corporation (Fast or applicant-respondent) filed
an application for a license as an independent ocean freight forwarder. The
Commission instituted this proceeding by its Order of Investigation and Hearing
served August 29, 1978, in which it stated that its prior investigation had
disclosed that Fast, on nineteen or more occasions, appeared to violate section
44(a) of the Shipping Act, 1916 (the Act), by engaging in unlicensed forwarding
activities during the period September 1977, through April 1978, although
warnings had been received by Fast on August 26, 1977, and subsequent thereto
about unlicensed forwarding activities.

On May 26, 1978, pursuant to section 510.8 of the Commission’s General
Order 4 (46 CFR 510.8), the Commission advised Fast of the Commission’s
intent to deny Fast’s freight forwarder application, and on June 26, 1978, Fast
requested the opportunity at a hearing to show that denial of the application was
unwarranted.

Hearing was held in Miami, Florida, where Fast is located, for its convenience
and so that it could present any character or other witnesses in its behalf at the
least expense. Fast presented no witnesses, but was represented by counsel.

Two matters are to be determined in this proceeding. First, Fast as a respon-
dent is charged with violations of section 44(a) of the Act for allegedly engaging

? This decision will b the decision of the C: ission in the ab: of review thereof by the Commission. Rule 227, Rules of
Practice and Proceduce, 46 CFR 302,227,
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in unlicensed forwarding activities subsequent to August 26, 1977. Second is the
matter whether Fast, as an applicant for a freight-forwarder license, can be found
to possess the requisite fitness within the meaning of section 44(b) of the Act to be
licensed as an independent ocean freight forwarder.

Hearing Counsel presented extensive evidence at the hearing showing that Fast
violated the Act and that Fast is unfit to be licensed as a forwarder.

Hearing Counsel filed their ‘‘Reply Brief”” as directed on April 9, 1979. Fast’s
““Brief’* was due on March 23, 1979, but was submitted late to the Office of the
Secretary of the Commission on April 2, 1979, but without proper copies. Being
thus advised by the Secretary by letter dated April 4,.1979, Fast later made proper
filing of its brief with necessary copies on April 16, 1979. By letter to the
Administrative Law Judge dated March 27, 1979, but with envelope postmarked
April 6, 1979, Fast’s counsel asked permission to serve its brief late. Hereby it is
ruled that Fast’s late-filed brief is accepted into the record as such, but not as to
the accuracy of all statements therein.

For example, in the brief counsel for Fast state that ‘‘Respondent has frankly
admitted its fault,’’ and ‘‘No member of the shipping public has been injured asa
result of Respondent’s alleged illegal forwarding activities.”’ Also, **. . . Re-
spondent made no misrepresentations to the Federal Maritime Commission.”’
However, neither Ms. Lopez nor any other officer or employee of Fast appeared
at the hearing, nor did anyone frankly admit Fast’s fault. No exhibit or paper was
presented in evidence by Fast admitting its fault. The shipping public has been
injured by Fast, insofar as certain ocean freight monies entrusted to Fast have not
been paid by Fast to the ocean carriers which transported the shippers’ cargoes.
American Financial and Trade Corp., a shipper, issued Fast a check on August 3,
1978, covering, among other charges, $6,074.70 for ocean freight. Fast did not
attempt to pay the carrier for this shipment until two months later, at which time
Fast’s check was returned not paid because of insufficient funds. As of February
6, 1979, Fast still owed the ocean carrier, Farovi Shipping Corperation. Hearing
was held on February 9, 1979, and Fast introduced no evidence that this ocean
freight had been paid, The shipper, American Financial and Trade Corp., may be
held responsible for payment of the ocean freight charges by the ocean carrier if
Fast fails to pay.

In another instance, Fast issued a check on July 24, 1978, to Transytur Linesin
the amount of $858. 16 for ocean freight for two shipments, one from Andreco
Trade International to a consignee in Maracaibo, Venezuela, with $288.08 of
ocean freight charges, and the other shipment from the Wilson Tire & Supply Co,
of Ga., Inc., to a consignee in La Guaira, Venezuela, with $570.88 of ocean
freight charges, in both instances with the freight charges prepaid by the shippers
to Fast, and with Fast issuing its check to Transytur, but with said check being
returned not paid because of insufficient funds. The president of Trangytur Lines
stated that as of February 6, 1979, Fast owed Transytur $856.16 for ocean freight
for the two shipments.

The. three shippers above and the two ocean carriers above are part of the
shipping public and have been injured, contrary to the mistaken statement of
counsel for Fast.

~ad I yd M
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Ms. Lopez made two misrepresentations to the Commission’s Gulf District
staff when she stated on February 10, 1978, that Fast had performed freight
forwarding services for only twelve (12) shipments and that Fast had turned over
smaller shipments to Almar International Corp., a licensed independent ocean
freight forwarder. In fact, Ms. Lopez or Fast did not turn over any shipments to
Almar, and Fast performed forwarding services on many more than 12 export
shipments prior to her conversation with the Gulf District staff.

Ms. Lopez and Fast had been warned not to perform freight forwarding service
by letter dated August 22, 1977, from Mr. Charles L. Clow, Office of Freight
Forwarders, Federal Maritime Commission. On February 10, 1978, when Ms.
Lopez visited the Gulf District Office of the Federal Maritime Commission in an
interview with District Director Harry T. Statham and Investigator Jules Z.
Johnson, Ms. Lopez was advised that Mr. Statham believed that Fast was in
violation of section 44(a) of the Act and that Fast should cease all unlicensed
forwarding activity. On that date Ms. Lopez stated to Mr. Statham and Mr.
Johnson that Fast would cease unlicensed freight forwarding activity.

In late 1977, Ms. Lopez requested and received permission® from the president
of Almar International Corporation to use the freight forwarding license number
of Almar on bills of lading for four or five shipments for which fast would peform
the freight forwarding services. The president of Almar determined that Ms.
Lopez was using the license number of Almar to perform freight forwarding
services in excess of four or five shipments after Almar was contacted by
Coordinated Caribbean Transport, Inc., for payment of ocean freight charges
owed by Fast that were attributed to having been owed by Almar, which orally
and by registered letter then advised Ms. Lopez to cease and desist from using the
freight forwarding license number of Almar.

In a similar situation, in August 1977, Ms. Lopez requested and received
permission from the owner of Malvar Forwarding Service, a licensed ocean
freight forwarder, to use its license number. Ms. Lopez was requested by Malvar
to cease using its license number because ocean freight monies owed by Fast
were being attributed to having been owned by Malvar.

In another situation, not exactly the reverse of the above, Ms. Lopez loaned the
license number which she did not have, but which Ms. Lopez said had been
assigned to her by the Federal Maritime Commission to Vincent Kessler, presi-
dent of Land Sea Air Cargo Expediters, Inc., pursuant to an arrangement under
which Ms. Lopez would keep one-half of certain compensation from ocean
carriers, and turn the remaining half and other monies for advance charges over to
Mr. Kessler. A check issued by Fast on August 16, 1978, to Land Sea Expediters
in the amount of $884. 12 was returned not paid because of insufficient funds, and
Land Sea had not received payment by October 13, 1978. Mr. Kessler discon-
tinued the agreement with Ms. Lopez.

Hearing Counsel listed on brief seventy-three (73) proposed findings of fact,
detailing some of the above facts and many others. All of these proposed findings
of fact are accepted and should be referred to if more details are deemed
necessary. However, it is believed that the prior recitation of facts and the facts
below are sufficient basis for the ultimate findings and conclusions herein.

* Use of one forwarder's license number by another person is contrary to the law.
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The Gulf District Office of the Commission began an Investigation of Fastas a
result of a complaint which it received on October 7,-1977, from Prudential Lines
in Miami that.Fast had been late in paying ocean freight-charges.to Prudential and
that some checks issued by Fast to Prudential had been returned not paid because
of insufficient funds.

Certain letters of reference submitted by Fast (Exhibit 14) in support of its
application all predate August 26, 1977, and are entitled to little weight in view of
the countervailing evidence of record. No one appeared at the hearing as a
character witness or otherwise in support of Fast or Ms. Lopez.

Fast has violated section 44(a) of the Act. Nineteen instances are documented
in Exhibit No. S, one hundred fifty-two instances are listed in Exhibit No. 8, and
two instances occurred in January 1979, as listed in Exhibit Nos. 17 and 18. The
total is 173 instances of violation by Fast. Forty-five violations by Fast occurred
after a second warning on-February 10, 1978, as listed in Exhibit Nos. 5, 8, 17
and 18.

Fast and Ms. Lopez are not fit to be licensed as an independent ocean freight
forwarder. Ms. Lopez is the only officer of Fast attempting to qualify for a
license. Fast and Ms. Lopez have shown a flagrant and persistent disregard of the
provisions of the-Shipping Act, they have not conducted their business affairs
with integrity and responsibility, and have failed to cooperate with the Federal
Maritime Commission.

M:s. Lopez has expressed no regret at past violations and has demonstrated.no
extenuating circumstances to justify her past conduct. Ms. Lopez has disregarded
warnings against illegal forwarding activities. All of the 173 shipments docu-
mented in the record.for which Fast parformed the-freight forwarding services
occurred after August 26, 1977, when she was first warned by Mr. Clow. She
continued her illegal forwarding services after a second waming. How many
chances should she get? The answer is no more. Fast and Ms. Lopez.are unfit for
a license because of financial irresponsibility (bad checks, unpaid ocean freight
charges) and because of flagrant disregard of the law.

On brief, counsel for Fast:do not argue the facts, but argue the law, Counsel
interpret past forwarder application cases as showing a libergl attitude for the
grantmg of licenses, but counsel fail to reglize that the conduct of Fast gnd Ms,
Lopez is of far more serious nature than that of the applicants in the cited cases.

Counsel for Fast insist that Ms. Lopez’ conduct s of a * ‘lesser degree of moral
turpitude.’’ Counsel for Fast, as seen, are incorrect in stating that Fast has not
injured the shipping public. .

Counsel far Fast make the final argument that:

In concluding this discussion, the-fact that Respondent has attempted tcxbenome a pan of the system
through the submission of ita applicgtion rather than attempting to funation outgide of the gystem, as
have many ofher persons and antities, should have & strang bearing on the outcome of the onsidera-
tion of Respondent's apptication. Also, the Court should'take note of the fact that thers are many vays
by which the law and theregulations can be girogmvented by-persons desiring to do so and-that such
may very well be encouraged by the denial of alicense a.pplicadonin sitvuations similar to the situation
of Respondent.

To the contrary, grantmgof Past's appllcatlon would encourage o&hcr mnsrep-
resentations to the Commission's staff-and other non-payments to oceancarriets
of ocean freight charges when moneys for the payment of same have been

LI A Y N al
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entrusted by shippers to forwarders acting as shippers’ agents. One of the prime
duties of an agent entrusted with his principal’s monies is to keep those monies in
a special account, or in escrow or trust, for the principal. Fast did not so act when
Fast took the shippers’ prepaid freight charges and failed to pay such charges to
the ocean carriers.

It is concluded and found that applicant-respondent, Fast International For-
warding Corporation, and its president, secretary and 100-percent owner, Ms.
Elia A. Lopez, by engaging in unlicensed ocean freight forwarding activities,
have violated section 44(a) of the Shipping Act on 173 occasions subsequent to
August 26, 1977, when Fast and Ms. Lopez first were warned not to engage in
such unlawful conduct, and that included among those unlawful activities, Fast
and Ms. Lopez have harmed the shipping public by receiving monies from
shippers for ocean freight and have failed to pay this ocean freight to the ocean
carriers. Itis further concluded and found that Fast and Ms. Lopez do not possess
the requisite fitness under section 44(b) of the Shipping Act to be licensed as an
independent ocean freight forwarder. The application herein for an ocean freight
forwarder license hereby is denied.

(S) CHARLES E. MORGAN
Administrative Law Judge
WaSHINGTON, D.C,
May 7, 1979
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Docket No. 78-2

ORGANIC CHEMICALS (GLIDDEN-DURKEE)} DIVISION
oF SCM Corr.

V.

ATLANTTRAFIK EXPRESS SERVICE

NOTICE
June 11, 1979

Notice is given that no exceptions were filed to the May 4, 1979 initial decision
in this proceeding, and the time within which the Commission could determine to
review that decision has expired. No such determination has been made and,
accordingly, the initial decision has become administratively final.

(S) Francis C. HURNEY
Secretary
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No. 78-2

ORGANIC CHEMICALS {GLIDDEN-DURKEE)
DivisioN oF SCM CORPORATION

V.

ATLANTTRAFIK EXPRESS SERVICE

Finalized on June 11, 1979

Complainant has carried its heavy burden of proof and established the proper measurement of the
shipments in issue.

Respondent found in violation of section 18 (b} (3).

Reparation awarded.

Merlin H. Staring for complainant, Organic Chemicals (Glidden-Durkee), Division of SCM
Corporation.
Neal M. Mayer and Paul D. Coleman for respondent, Atlanttrafik Express Service.

INITIAL DECISION OF JOHN E. COGRAVE,
ADMINISTRATIVE LAW JUDGE!

The Organic Chemicals Division of SCM Corporation charges Atlanttrafik
Express Service with violations of section 18(b) (3) of the Shipping Act, 1916,
(46 U.S.C. 817) and seeks reparation of $5,693.33. A brief discussion of the
procedural background of this case is necessary to an understanding of its
somewhat unusual posture.

This case was originally consolidated with Docket No. 78-3—Organic Chem-
icals (Glidden Durkee) Division of SCM Corp. v. Farrell Lines, Inc. InNo. 78-3
Organic charged Farrell with violations of section 18(b) (3) on essentially the
same facts and circumstances as make up the gravamen of the complaint here. At
a prehearing conference a discovery schedule was set up and a tentative hearing
date was set, and the parties then filed extensive requests, including inter-
rogatories, requests for production of documents and for admissions. Objections
to some of the discovery requests and refusals to make the requested admissions
followed and it became apparent that counsel on both sides were becoming
concerned about the cost of litigating the cases when that cost was compared to
the amount of the recovery by the complainant should it prevail and the amount
saved by respondents should they prevail. When counsel for complainant fileda

1 This decision will b the decision of the C: ission in the ab: of review thereof by the Commission (Rule 227, Rules
of Practice and Procedure, 46 CFR 502.227).

PR
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list of seventeen witnesses which he intended to call at the hearing this concern
expressed itself at an informal conference held in my office.

As a result of the informal conference Organic and Farrell filed a joint motion
for settlement and dismissal of the complaint in No. 78-3. The motion recog-
nized that Commission policy was against settlement of cases arising under
section 18(b) (3) but nevertheless sought a change in that policy. In denying the
motion I stated that had it not been for Commission precedent 1 would have
granted it and gave the parties leave for immediate appeal to the Commission.
The Commission after establishing certain criteria for settlements of cases aris-
ing under section 18(b) (3) granted the motion, and the case was ultimately
dismissed.? '

At about the same time that Organic and Farrell filed their motion, counsel for
Atlanttrafik filed a ‘‘Notice of Discontinuance of Active Participation.’’ The
reasons given for this discontinuance were that:

.+ » whether or not Atlanttrafik wins the case the expenses of defending against the claim for
$5,693.33 is not warranted since the cost will far exceed any possible savings from prevailing in the
matter, This is especially true where no settlement appears possible under the case law and section
18(b) (3).

In declining further participation, Atlanttrafik refused to concede that it had
violated section 18(b) (3) but agreed that it would abide by any decision of the
Commission on the merits based upon whatever evidence complainant submit-
ted, saying:

Deaspite Atlanttrafik’s decision to cease active participation in the proceeding, Atlanttrafik wants it
clearly understood it does not concede that it has violated Section 18(b) (3) sc as to require
Atlanterafik to pay SCM as requested in the complaint. Rather, Atlanttrafik believes that although it is
at risk because it is foregoing a full and complete defense, the Administrative Law judge and the
Commission must -still weigh whataver evidence. SCM puts. into the- record and determine
if complainant has produced sufficient evidence to prove a violation of the Act. (See, E. /. DuPont De
Nemours and Company v. Seatraln International S.A., Docket No. 78-7, FMC Order dated
August 22, 1978.) Atlanntrafik will, of course abide by the decision of the Commission on the merits
of the claim. 7
At this point counsel for complainant elected to flesh-out.the record with
affidavits of the witnesses he had intended to call and by ‘‘Argument of Com-
plainant’’ or brief. The affidavits are givén exhibit numbers and admitted into
evidence by an appendix to this decision.

FacTts

Organic is in the business of producing, manufacturing and marketing indus-
trial chemicals. Atlanttrafik-is a common carrier by-water aubject to the require-
ments of section 18(b).(3) of the Shipping Act. The crux-of the.complaint is that
Atlanttrafik assessed ocean freight on shipments of Organic ‘‘which [were]
higher than the proper charge, since the ocean freight was assessed on an
incorrectly high cubic measurement of the containers actually composing the
shipments involved.'’- The-*‘containers’’ were 35 gallon steel drums either 18

gauge or 18/20 gauge. The *‘incorrect cubic measurement’’ was the result of a
mistake by-an employee_of complainant.

* See Docket No. 78-3, Organic Chemicals v. Furrell Lines, Inc., Order of January 28, 2979, and Order of March 14, 1979,

"1TEMC
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In 1973 this employee compiled a table ‘‘Shipping Weights, Cubic Meas-
urements and Flashpoints®’. At the end of the table appear ‘‘Drum Statistics’". It
is in these statistics that the source of incorrectly high cubic measurement is
found. The cubic measurement for the 18 gauge drum is reached through the
formula ‘24" x 24" x 34-5/8" equals 11.54 cubic feet. The cubic for the
18/20 gauge drum is arrived at by the formula 24" x 24" x 35" equals 11.66
cubic feet.

All of the steel drums used by Organic were purchased from one or another of
three makers: (1) Florida Steel Drum Company, Inc., {2) Inland Steel Container
Division of Inland Steel, or (3) Rheem Manufacturing Company. The drums
were procured by Organic under contracts or purchase orders which specified
that the drums were to be 55-gallon Tight-Head Universal Drums conforming to
U.S. Department of Transportation Specification 17E (49 CFR 178.116).? DOT
17E requires among other things that the drum’s diameter ‘ ‘over roiling hoops’’
be 23-15/32 inches with a tolerance of +0 —1/16 of an inch. The height is to be
34-3/4 inches. The ‘“Tweed’s Accurate’’ cubic measurement is stated to be
10.715 cubic feet.

Atlanttrafik is a member of the U.S. Atlantic & Gulf/Australia New Zealand
Conference, and Rule 2(d) of the Conference’s Freight Tariff No. 3 (FMC 12)
provides:

RULE 2 APPLICATION OF RATES
(d) Rates will be assessed on the accurate shipper’s gross weight and overall measurement of the
individual pieces or packages calculated when the cargo is delivered to the carrier and measurements
shall be computed in accordance with ‘“Tweed’s Accurate Cubic Tables’’. Measurements shall be
calculated in accordance with the following with respect to fractions:
All fractions under % inch are to be dropped.
All fractions exceeding % inch are to be included as full inches.
Where there is a fraction of % inch on one dimension of a package, same is to be included as a
full inch.
Where there are fractions of % inch on two dimensions of a package, one is to be inciuded as a
full inch and the other dropped.
Where there are fractions of % inch on three dimensions, two are to be included as full inches
and the other dropped.
When giving and taking fractions of % where same occur on two dimensions, the one on the
smaller dimension is to be included.

When giving and taking fractions of % inch, where same occur on three dimensions, the one on
the largest and smallest dimensions are to be included and the other dropped.

Rule 2(d) is the center of the controversy. Under Rule 2(d) Organic was
entitled to drop the 15/32 of an inch in diameter when measuring the cube. By
doing so it would come up with ‘‘Tweed’s Accurate’’ cube of 10.715. Instead, its
employee took the 23-15/32"" to the next full inch (24°”) and arrived at a cube of
11.54 or 11.66. As Atlanttrafik has noted the case turns on 1/32 of an inch and
“‘no carrier measures drums with such fineness.”’* Up to this point there is little
room for controversy if the drums used by Organic adhered to the prescribed

standards.

* The standards of DOT 17E are specifically adopted by the industry by ** American National Standard Specifications for 35 Gallon
Tight-Hesd Usiversal Drums’’ (ANS1, MH2. 1974). (See Appendix D to the comptlaint),

« This is somewhat inconsistent with the rule of the Conference’s tariff which states that freight chargzs be assessed on *‘the actual
measurement calculated when cargo is delivered to the carvier.
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However, one of the three makers of the drums used by Organic specifically
concedes that the drums made by it are subject to a plus or mipus 1/16"
manufacturing tolerance. Inland Steel’s specifications contain *“Note 1’ which
states, **All dimensions are given in inches. Dimensions are within normal
manufacturing tolerances of £1/16” . . . .”” The record does not disclose how
many of the drums carried by Atlanttrafik were from Inland. The respondent’s
proposition made in an earlier motion to dismiss the case is that all or an
unidentifiable portion of the drums carried by Atlanttrafik could have been made
by Inland. Since the alleged mismeasurement is stated-to be only 1/32"" at the
diameter some or all of those drums could have been properly rated. Since the
drums are no longer around to be measured, it is Atlanttrafik’s position that it is
impossible to determine the number improperly rated and therefor the amount of
reparation. Against this proposition the evidence of record supplied by the
complainant establishes the following.

All of Organics shipments for which reparation is claimed were in 55-gallon
steel drums manufactured either of 18 gauge steel throughout or of 20 gauge steel
bodies with 18 gauge steel drum heads and bottoms. As noted all of the drums
used by Organic came from only three sources: (1) Florida Steel Drum Company,
(2) Inland Steel Container Division of Inland Steel Company, or (3) Rheem
Manufacturing Company; and all of the drums were procured under purchase
orders or contracts which specified that the drums comply with DOT 17E.

The drums supplied to Organic by Florida Steel were made under its policy and
objective of adherence to the specification and dimensional tolerances of the
American National Standard Specifications (ANSI) or DOT 17E.® The drums
were made with tools and under processes designed and set up to insure that the
drums have a diameter of less than 23.5°', and have been produced under quality
control procedures designed to insure compliance with the specifications. A
master-gauge of sufficient precision is used by Florida Steel to insure that the
overall diameter of the drums does not exceed the specifications. While it is
possible due to variations in materials and equipment that some drums made by
Florida Steel might have dimensions or distortions which exceed the specifica-
tion by a ‘‘minute’” amount, the number of drums doing so would be exceedingly
small and minimal. In 23 years of supplying 55-gallon steel drums, the President
of Florida Steel has never known an instance in which Florida’s production-run
drums were returned or rejected because of their diameter exceeding specifica-
tion, nor has itever come to his attention that any carrier has ever refused to honor
or accept the declared American National Standard shipping cube of a drum made
by Flarida. )

The drums supplied Organic by Inland were produced with tools and processes
designed to insure that the overall diameter of the drums was less than 23.5
inches. Inland has quality control procedures which include the systematic use of
gauges of sufficient precision to insure that the overall diameter is less than 23.5
inches. Again while it is possible that variations in materials or equipment could
result in drums which exceed the maximum, the number of drums doing so would
be extremely small and minimal.

+ ANSI is an industry association which-establishes standards for the-induatry. The standards of ANSI are the same as those of
DOT 17E.
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Rheem also makes its drums with tools and processes that are designed to
insure that the overall diameter is less than 23.5 inches and they have been
produced under quality control procedures which includes the use of a precision
gauge at the beginning of e¢ach production run which insures the adherence to
specifications. With Rheem, as with Florida and Inland, the Resident Plant
Manager cannot recall a single instance in which a drum was returned or rejected
because it exceeded the specified overall diameter.

Mr. Jack H. Cross, Pricing Analyst for Organic, in company and with the
assistance of Mr, Max F. McLead, Organic’s Superintendent of Shipping,
measured the overall diameter of some 25 drums both 18 gauge and 18/20 gauge
which were then on hand at Organic’s facilities. In Cross’s affidavit he states:
. . . the measurements thus taken were made with the use of a six-foot folding ruler and, even
allowing for the possible imprecision of measurements made by that means, | discovered that none of
the drums thus measured appeared to equal or to exceed 23% inches in diameter over the rolling hoops
or to exceed 35 inches in height.

Mr. Vincent F. Gentile, a machinist for over 30 years, and at the time of his
affidavit was employed by The Adherence Group, Inc. (TAG).® Mr. Gentile’s
job was ‘‘the measurement of shipments of goods’’ in ocean commerce. In the
course of his employment Mr. Gentile was told to inspect and measure a
containerized shipment of 69 drums of Citral 70 which had been tendered to
Sea-Land Service by Glidden-Durkee Export Division of Cleveland. Mr. Gentile
made ‘‘actual physical measurements of the outside diameter and height of
several steel drums which were accessible to [him] at the rear of the opened
container.”” The measurements were made with a graduated steel rule. An
inspection report dated April 20, 1977, was then submitted by Mr. Gentile, who
goes on to say:

. . . in that inspection report of April 20, 1977 | recorded the outside diameter of the drums so
sampled as 22%"’; that | measured the diameter of the drums on that occasion across the drum head,
and not over the rolling hoops; and that the measurement which I thus took was consistent with the
size of a standard 55-gallon tight-head steel drum (DOT-17E) manufactured in compliance with
ANSI Specification MH2.1-1974, within the limit of accuracy of the measurement means then
available to me.

On January 17, 1978, Mr. Gentile measured another containerized shipment of
80 steel drums of Citral-70 which had been tendered to United States Lines by
SCM International, Ltd. About this shipment Mr. Gentile states:

That, in meking the inspection and measurement . . . | made actual physical measurements of the
outside diameter and the height of each of several of the steel drums which were accessible to me at
the rear of the opened container; that | made the measurement of the height with a graduated steel rule;
that | made the diametric measurements with an L.S. Starrett 36> firm-joint outside machinist
caliper, Mode #26 applied over the rolling hoops at the maximum diameter of the drum then
transferred to a graduated steel rule for quantification . . . .

Mr, Gentile found that the drums measured complied with DOT-17E. The
outside diameter over the rolling hoops was 23%”.

This seems a good point at which to try to clear up what could be an inadvertent
error on the part of Inland Steel.

As noted above one (if not the only) cause of the dispute here is Note 1 of
Inland’s specification sheet or *‘flyer’” on its 55-gallon drums. As printed on the

* An organization then used to *'spot check’* shipments for irregularities.
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sheet Note 1 can be read as allowing a tolerance of plus or minus 1/16 of aninch in
the diameter of the drum. Thus an error of plus 1/16 of an inch would under the
conference Rule 2d require the diameter measurement of 23.17/32"" to be carried
to the next higher inch or to 24''. This is precisely the result of the Organic
employee's mistake. However, elsewhere in Inland’s specifications it is stated
that the drums meet ANSI requirements and that the drums in issue here meet the
specifications of DOT-17E. :

The ANSI and DOT-17E standard however do not permit a plus or minus
1/16"" tolerance. The diametric specification is written as:

Diameter over rolling hoop 23.15/32 + 0 —1/16

Thus, there is no plus tolerance only a minus tolerance of 1/16 of an inch. This
was deliberate. Mr. Vincent G. Grey a former employee of ANSI who was in
charge of supervision of the *‘Standards Committee'” affirms that “‘a maximum
dimension or plus-zero tolerance on drum diameter measured over the rolling
hoops . . . was to ensure that production-run drums would fit into mechanical
handling equipment and facilities frequently employed by drum users, carriers,
and consumers. . . .”" Mr. H. M. Shappill, Technical Director of Steel Shipping
Container Institute and Secretary of ANSI confirms the zero-plus tolerance.

There is an obvious inconsistency in Inland’s specification sheet—Inland
cannot comply with ANSI's standards and DOT-17E and still allow a plus
tolerance in a drum’s diameter. Mr. Larry A. Istel, Vice President of Operations
for Inland specifically states:

That Inland Steel’s production tools and processes have been designed and are setup to manufacture
such 55 gallon containers with an overall diameter of less than 23.5* and with an overall height of less
than 35.5 inches; and that the quality-control procedures at Inland Steel’s New Orleans plant include
the systematic use of gauges of sufficient precision to check the overall diameter and height of the
drums belng produced.to insure that those dimensiona do not exceed the.dimensions stated . . . .
M. Istel makes no mention of the specification sheet or-flyer. In weighing the
affidavit of Mr. Istel against Inland’s specification-shest, I give the affidavit
considerably more weight than the specification sheet. ,

The standard cube of 10,715 for the 55 gallon drum is commonly known and
accepted by carriers and shippers and the common practice among shippers and
carriers is ta declare and accept the shipping cube of the drums as expressed to the
nearest tenth of a cubic foot, or 10.7 cubic fest. This is demonstrated by the
cotrective actions taken by several carriers on a number of Organic’s shipments
which were known or beliaved ta still be in the carrier’s custody. after the error in
the *‘Drum Statistics’* had been discovered. Organic notified 12 different car--
riers that an erroneous daclaration of cubic measurement was made-on 17
separate shipments, Adjustment was requested on the basis of a cube of 10.7
cubic feet. In each instance the adjustment was made. Respondent itself made the”
adjustment of four shipments. : ,

Since correcting its error, Organic has placed with respondent-39 separate
shipments in the 55 gallon drums in question and in each case Atlanttrafik has
accepted the shipments at the daclared cubic measurement of 10.7 cubic feet per
drum and freight was assessed on that basis.

-~ WY R A SN
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DiscussioN AND CONCLUSION A

Underlying respondent’s position in this case is the proposition, (1) that after
the cargo has left the custody of the carrier the actual measurement of the cargo
cannot be established; (2) if the claim for reparation is based on mismeasurement,
the actual measurement controls; and (3) since the actual measurement controls
there can be no reparation. In short a claim for reparation based on an error in
measurement cannot be supported by indirect evidence.”

Of course where the issue is the correct measurement of a shipment, the actual
physical measurement of the cargo is the best evidence. However, this is rather
rarely the case in the steamship industry. What then does the shipper do when, as
Organic did, he finds what he believes to be an erroneous measurement of his
shipment? Particularly, what does he do when the erroneous measurement is
admittedly his own fault, and the carrier has relied on the shipper’s own albeit
erroneous statement of the measurement?

A shipper is not bound by an unintentional or inadvertent mistake in describing
his shipment. Western Publishing Company v. Hapag Lloyd, Informal Docket
No. 283, served May 4, 1972, However, claims invoiving alleged error of
weight, measurement or description of necessity involve a heavy burden of proof
once the shipment in question has left the custody of the carrier. Colgate
Palmolive Company v. United Fruit, Informal Docket No. 115, served October
6, 1970. In Kraft Foods v. Moore McCormack Lines Inc., 19 FMC 407, 16 SRR
1575 (1976).,® Kraft declared the cargo as measuring 145.01 cubic feet but
Mormac assessed freight charges on a measurement of 284 cubic feet claiming
that it had actually measured the cargo when Kraft delivered it. The Commission
found for Kraft concluding that it had carried its admittedly heavy burden of
proof. The way in which Kraft sustained its burden is particularly relevant here.

The respondent supported its claim of actual measurement by some handwrit-
ten notations on the back of the dock receipt for Kraft’s shipment. The notations
merely listed *‘the measurements of some undescribed lots of 30, 30, 30, 30 and
25 packages.’’ The total measurement was said to be 283.50 cubic feet. To
counter this Kraft offered a copy of its sales invoice showing what the shipment
consisted of, and copies of its price list pages indicating the standard measure-
ment of its products identified with numbers which coincided with the products
shipped. Concerning Kraft’s evidence the Commission said:

From all this information it is demonstrated that a shipment consisting of a number of cases and
types of products listed, when checked against complainant’s sales brochure, would have a standard
measurement of 146 cubic feet, the measurement for which complainant argues the shipment should
have been rated. As indicated above this measurement is also the amount shown on the face of the
dock receipt.

The Commission went on to say that while generally *‘it is difficult to overcome
evidence regarding measurement of cargo’ when it is **actually recorded by
measurement at the pier,”’ nevertheless ‘the measurements on the back of the
dock receipt . . . have absolutely no relation to what are shown to be the standard

' ing the limited arg made by respondent to i1s simplest term may not be completely fair to respondent since it did not
avail itself of the opportunity to fully explain its position.
* Some of the cases discussed deal with misclassification rather thun mi but the misclassification cases are cited only

for general principles which apply equally 1w mismeasurement cases.
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measurements of the cargo shipped.”” The Commission concluded that the
‘‘actual’” measurements said to have been made at the pier could not have been
for Kraft's shipment.

Significantly, in the Kraft case the Commission accepted Kraft’s stated stand-
ard measurements for its products and awarded reparation on the basis of those
standard measurements, and it did so with a great deal less evidence establishing
those measurements than complainant has introduced here.

Organic’s evidence clearly establishes the standard measurements for the
drums used by it and it is entitled to have its shipments rated on the basis of those
measurements absent some reason to believe that the drums do not meet the
standard. The vast preponderance of the evidence here demonstrates beyond
even a reasonable doubt that the drums did meet those standards and should be so
rated. In failing to properly rate the shipments here in issue respondent has
violated section 18(b} (3) of the Shipping Act.

Accordingly, Atlanttrafik Express Service is ordered to pay Organic Chemi-
cals (Glidden Durkee) Division of SCM Corporaticn reparation in the amount of
$5,693.33. Upon notice that payment has been received the proceeding will be
dismissed.

(S) JouN E. COGRAVE
Administrative Law Judge
WAaASHINGTON, D.C.
May 3, 1979
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APPENDIX

The following exhibits are admitted into evidence in this proceeding, Docket
78-2—O0rganic Chemicals (Glidden-Durkee) Division of SCM Corporation v.
Atlanttrafik Express Service:

Exhibit 1, Affidavit of Richard D. Barrett and attachments.
Exhibit 2, Affidavit of Jack H. Cross and attachments.
Exhibit 3, Affidavit of Judy M. McGunagle and attachments.
Exhibit 4, Affidavit of Gaston L. Dickens.

Exhibit 5, Affidavit of Max F. McLead with attachments.
Exhibit 6, Affidavit of Bruce J. Hebel with attachments.
Exhibit 7, Affidavit of H. M. Shappill with attachments.
Exhibit 8, Affidavit of Louis J. DeHayes with attachments.
Exhibit 9, Affidavit of Vincent F. Gentile with attachments.
Exhibit 10, Affidavit of Richard Proscia with attachments.
Exhibit 11, Affidavit of Louis J. Deutsch.

Exhibit 12, Affidavit of Larry A. Istel.

Exhibit 13, Affidavit of Vincent G. Grey.

Exhibit 14, Affidavit of Benjamin F. Coke with attachments.
Exhibit 15, Affidavit of Donald C. Long with attachments.
Exhibit 16, Affidavit of Paul Samuel with attachments.
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DockeT No. 76-46

AGREEMENT Nos. T-3191, ET AL.

Neal M. Mayer, Charles L. Haslup Iil, and Paul D. Coleman for Seatrain Gitmo, Inc.

Amy Loeserman Kiein, Olga Boikess, William Karas and Robert L. McGeorge for Puerto Rico Ports
Authority

Gerald A. Malia, Gary R. Edwards and Edward A. McDermott, Jr. for Sea-Land Service, Inc.

Edward J. Sheppard, Mario F. Escudero, Dennis N. Barnes, Louis A. Rivlin, John T. Schell,
Lawrence White, Susan M. Liss and Michael W. Beasley for Puerto Rico Maritime Shipping

Authority.
Joseph B. Siunt, Jack Ferrebee and John Robert Ewers for Bureau of Hearing Counsel.
REPORT AND ORDER
June 15, 1979
By the Commission: (Richard J. Daschbach, Chairman,; Thomas

F. Moakley, Vice-Chairman; James V. Day
and Leslie L. Kanuk, Commissioners}.*

This proceeding was initiated on August 24, 1976, by Order of Investigation
and Hearing to determine the approvability under section 15 of the Shipping Act,
1916 (46 U.S.C. 814) of four agreements relating to the use of marine terminal
facilities at Puerto Nuevo, San Juan, Puerto Rico between and among the Puerto
Rico Ports Authority (PRPA), the Puerto Rico Maritime Shipping Authority
(PRMSA) and Sea-Land Service, Inc. (Sea-Land).! PRMSA, PRPA and Sea-
Land were named respondents and Seatrain Gitmo, Inc. {(Seatrain) was named
petitioner.?

Hearings commenced on April 5, 1977, before Administrative Law Judge
William Beasley Harris {Presiding Officer). They adjourned, however, when the
Commission, on that same day, issued an Amended Order of Investigation and
Hearing (Amended Order).® The Amended Order raised the additional issues of:
(1) whether twenty-three other agreements between PRPA, Sea-Land, and/or
PRMSA for the lease or use of berths or land parcels at Puerto Nuevo were
subject to section 15, and, if so, whether they should be approved, disapproved,

* Commissioner Bakke recused himsell from consideration of the matters herein on July 9. 1976.
! Agreements Now. T-3191, T-3193, T-3199, and T-3210.
Additionally, the Order raised ax issues: (1) whether an unfiled agreement between Seu-Land and PRMSA (the Puerto Nuevo

Caontract) was subject to section 15; and (2) whether the Puerto Nuevo Contract together with the above four agreements
constituted the parties’ complete understanding concerning the use of marine terminal tacilities 4t Puerto Nuevo,

? Seatrain had protested the abave four ap and hud ted a hearing. Subsequently, by leiter dated March 3, 1977,
Seatrain withdrew from this proceeding.
® The Amended Order wus presaged by the Order of Conditional Appraval of Ag No. DC--78, September 22. 1976,
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or modified; (2) whether any other agreements existed between PRPA, PRMSA
and/or Sea-Land; and (3) whether any agreements determined to be subject to
section 15 were implemented prior to Commission approval. PRPA and PRMSA
filed petitions for reconsideration of the Amended QOrder, which were denied by
the Commission.*

The Presiding Officer subsequently limited the scope of this proceeding to
what he determined were the five agreements presently in existence which had
not received Commission approval® (Memorandum of Procedural Schedule,
November 6, 1978). The Commission’s Bureau of Hearing Counsel filed an
Offer of Proof consisting of twenty-two documents which it deemed necessary te
resolve the third issue raised by the Amended Order.® The proponents of the
remaining agreements filed memoranda of justification on their behalf.’

BACKGROUND

The Puerto Nuevo marine terminal complex is the major container facility in
San Juan. It consists of fourteen berths (600 feet long and 32 feet wide) and
approximately 264 acres of land adjacent to the berths suitable for development
as back-up areas. Three berths are suitable for breakbulk vessels (A, B, and D);
one for roll-on/roll-off vessels (C); and the rest for container vessels. Berths E, F,
G, and H are the only fully developed container facilities.* Five shoreside
container cranes are located at Berths E through H.

Prior to 1974, when PRMSA was formed,® the terminal facilities at Puerto
Nuevo were leased to Transamerican Trailer Transport, Inc. (TTT) and Sea-
Land.'® PRMSA subsequently acquired all the stock of TIT’s Puerto Rico
subsidiary and thereby assumed responsibility for its leases. PRMSA also pur-
chased the assets of the remaining carriers in the United States/Puerto Rico trade,
including many of Sea-Land's. Sea-Land had intended to move its remaining
operation to the marine terminal facilities at Isla Grande across the harbor from
Puerto Nuevo. Unforeseen difficulties ensued, however, and Sea-Land and
PRMSA worked out a temporary arrangement for the use of the Puerto Nuevo
facilities. !

PRPA, PRMSA and Sea-Land finally clarified their relationship at Puerto
Nuevo threugh eight agreements which were recently approved by the Commis-
sion'? and by the five agreements which are still pending Commission approval.

* Order Denying Reconsideration, served October 17, 1978, The Commission noted that PRMSA's request to restructure the
proceeding could more appropriately be raised before the Presiding Officer pursuant to Rule 147(2) of the Commission’s Rules of
Practice and Procedure.

* Agreement Nos. T-3193, T-1582, T-3212-1, T-3393, and T-3211, as amended by T-2211-1 and T-3211-2 (the Extant
Agreements).

* The record consists of® (a) the April 3, 1977 hearing; (b} Prehearing Exhibit A and twenty attachments received in evidence
November 2. 1978; and (c) Exhibits 1-21, identificd during the April 5, 1977 hearing (Order served December 18, 1978).

7 Hearing Counsel filed a letter dated November 30, 1978, stating that it had no objection to approval of the Exfant Agreements.

" Berths J and K have crane rails but no improved backup facilities. Berth L has only one crane rail. Berths M and 172N have no crane
rails.

* PRMSA was created by the Puerto Rico Maritime Shipping Authority Act, Act No. 62, June 10, 1574.

'* TTT had preferential use of Berth C and exclusive use of Parcel 4. Sea-Land had preferential use of Berths E, F, G. and H and
exclusive use of certain backup areas. Sea-Land also had an option 1o lease Berths J and K.

"' Agreement DC-75 between Sea-Land and Puerto Rico Maritime Management, Inc. {(PRMMI), PRMSA’s managing agent, was
conditionally approved by the Commission on September 22, 1976, pending lution of this proceeding.

** Agreement Nos. T-3565, T-3365-A, T-3367. T-3567-A, T-3638. T-3634-A, T-3212, and T-3627.
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All other agreements between these parties have been canceled, withdrawn,
superseded, or have expired.

The Presiding Officer issued an Initial Decision on February 2, 1979, in which
he found that the Extant Agreements are subject to section 15 and should be
approved. In addition, he found the Puerto Nuevo Contract subject to section 15
and ordered that it be immediately filed with the Commission. Exceptions to the
Initial Decision were filed by Sea-Land, PRMSA, and Hearing Counsel. PRPA
and Sea-Land filed replies to exceptions.

POSITION OF THE PARTIES

Sea-Land excepts to the findings that the Puerto Nuevo Contract:

(1) is an agreement for land and use of cranes;

(2) in a manner provides for an exclusive or preferential working arrange-
ment; and

(3) is subject to section 15 and should be submitted for Commission approval.

Sea-Land contends that these findings are not supported by substantial evi-
dence and that, moreover, the Puerto Nuevo Contract was terminated and,
therefore, no agreement exists to submit for approval.'®

Additionally, Sea-Land submits that there is no reason to reexamine certain
agreements referred to by Hearing Counsel in its exceptions. It notes that all
twenty-three agreements included by the Amended Order have been superseded,
approved or withdrawn, except for those discussed in the Initial Decision. It also
argues that the scope of the proceeding was committed to the Presiding Officer’s
discretion and there is no regulatory purpose served by disturbing his decision,
Sea-Land concludes that the only possible purpose for examining those agree-
ments is to find section 15 violations which would support the imposition of
penalties. It argues, however, that having once determined an agreement is not
subject, the Commission cannot retroactively reverse that determination and then
find the parties in violation of section 15 for having implemented unfiled
agreements.'*

PRPA contends that the Presiding Officer properly scoped this proceeding
consistent with the Commission’s directive and that it should not, therefore, be
expanded to include many of those agreements raised by the Amended Order.

Hearing Counsel excepts to the Presiding Officer’s alleged failure to:

(1) adequately review the relationships between PRPA, PRMSA and Sea-
Land concerning the use of marine terminal facilities at Puerto Nuevo; and

(2) consider whether any agreements subject to section 15 were implemented
without Commission approval.

Hearing Counsel also notes that the Presiding Officer did not fully explain his
reasons for finding Agreements T-1582, T-3211 (as amended) and T-3212-1
subject to section 15,

' PRMSA adopted Sca-Land’s exceptions and brief.

"4 Eleven of the twenty-three agreements added by the Amended Order were never filed with the Commission. However, five of the
eleven amend other agreements which were fited and found not subject.
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DiscussioN

The Extant Agreements

The Presiding Officer found the five Extant Agreements subject to the filing
requirements of section 15 and concluded that they should be approved (Initial
Decision, at 18 and 19). The Commission basically agrees with this finding of
fact and ultimate conclusion of law. However, because some of the parties have
repeatedly argued that many of these agreements are not subject to section 15
(although all were filed), the reasons for concluding that they are subject will be
more fully explained.

Briefly, these agreements provide as follows:

a. T-3193: between Sea-Land and PRMSA, for the preferential interchange
of container cranes at Berths E, F, G, and H;

b. T-1582: Sea-Land’s lease from PRPA of Parcel 8 for use of a truck
terminal (for receipt and delivery of less than truckioad cargo);

¢. T-3211: PRMSA'’s lease from PRPA of Parcels IV-F and IV-G, an area of
approximately eight acres. The first amendment to this agreement, T-3211-1,
merely changes the annual rental fee;

d. T-3211-2and T-3212-1; these agreements, between PRPA and PRMSA,
provide PRMSA with an option to renew, for an additional 15 years, Agreements
T-3211 and T-3212 (which has been approved); and

e. T-3393: PRMSA'’s option to lease from PRPA a 32 acre tract of land
behind Berth J.

The crane interchange agreement, T-3193, is an agreement between common
carriers by water which provides for a cooperative working arrangement and is,
therefore, subject to section 15 of the Act. In fact, neither Sea-Land nor PRMSA
disputed this point in their briefs. The remaining four agreements, all leases of
realty or options concerning such leases, are between PRPA on the one hand and
cither Sea-Land or PRMSA on the other. In the circumstances presented, PRPA
is clearly an **other person subject to [the] Act’’ within the meaning of section |
of the Act."*Sec e.g., Agreement Nos. T-2455/T-2553, 14 S.R.R. 1317 (1974);
Agreement No. 8905 —-Port of Seattle and Alaska Steamship Co., TF.M.C. 792
(1964). Moreover, because these agreements provide the lessee with the exclu-
sive use of certain terminal facilities, in conjunction with its preferential berthing
rights, they provide for an exclusive working arrangement, bringing them within
the ambit of section 15.1°

In this particular case it is of little import that these leases relate to areas which
are not directly adjacent to the berths being leased by the parties on a preferential
use basis. Leases granting exclusive use of backup (marshalling) areas have been
found subject to section 15 if the areas are in the locale of the berth and are
essential to its operation. Agreement No. T-4, 8 FM.C. at 528; See also,
Agreement Nos. T-1685 and T-1685-6, 16 S.R.R. 1677, 1696 (1977). There is
no requirement that the backup area be contiguous to the berth. In fact, the

15 Section | defines the term **other person subject to the Act’” to include, infer alia. one **. . . fumishing wharfage, dock.
warehouse. or other terminal facilities in connection with a common carrier by water.”* 46 U.5.C. 801.

18 These leases could also have been found subject to section 13 because they: (1) fix or regulate transportation rates or fares. See
Agreemeni No. 8903, TF.M.C. at 797; or (2) give special rates, accommodations, or other privileges. See Agreement 7-4, 8 FM.C.
521, 530 (1965).

L e e a .



1096 FEDERAL MARITIME COMMISSION

properties which were the subject of Agreement No. T-4 were two blocks apart
at one port and a half-mile apart at the other. It is therefore concluded that these
four agreements concern backup areas in the locale of the berths which are
essential to the respective carriers’ operations at the berth.

No anticompetitive impacts of the Extant Agreements have been demon-
strated. Adequate space remains at Puerto Nuevo for any carrier which desires to
lease and develop terminal facilities. Moreover, since Seatrain’s withdrawal, no
party opposes these agreements. The memoranda of justification submitted by
the proponents of these agreements set forth a sufficient rationale for their
approval.'?

These agreements are neither unjustly discriminatory or unfair as between
carriers, shippers, exporters, or importers; nor operate to the detriment of the
commerce of the United States; nor are contrary to the public interest; nor are
otherwise in violation of the Shipping Act, and will, therefore, be approved.

The Remaining Agreements

As mentioned above, the Commission’s Amended Order interjected 23 addi-
tional agreements into this proceeding. However, because the Presiding Officer
*‘scoped and sculptured’” this proceeding to include just the Extant Agreements,
only four of these agreements were addressed in the Initial Decision. The
Commission does not agree with this resolution of the remaining 19 agreements,
but concludes nonetheless, that the ultimate result is correct.'®

Any discussion of these additional agreements must begin with the observation
that all have been terminated either by cancellation, withdrawal, or the passage of
time. Therefore, the only issues applicable to them are whether they were subject
to section 15 and, if so, whether they were in any manner implemented prior to
Commission approval. In addition, this group of nineteen agreements can be
further narrowed to the eleven agreements which were never filed with the
Commission for approval.'® The other eight were at one time or another filed with
the Commission and found not subject to section 15.

The agreements before the Commission generally fall into three categories.
One setrelates to Berths E and F. Under the original agreement, T—1583, entered
into in 1963, Sea-Land was granted preferential berthing rights at Berths E and F

7 Among the various justifications offered are:
1. Sea-Land's Puerto Rico operation would be seriously disrupted without its truck terminal;

2. it would not be feasible for Sea-Land and PRMSA to acquire additional cranes. The crane sharing arrangement is a highly
efficient and practical method of providing an extra crane when needed,

3. PRMSA needs space for a parking lot for containers on chassis; and

4. the long term options sre requi for obtaining federal assi for future develop
* The Presiding Officer denied Hearing Counsel’s request to consider each and every ag ioned in the A ded Order
b of possible due process violati and b it would bemer serve a regulatory purpose 1o consider only the Extant
Agr (M dum of Procedural Schedule. N ber 6. 1978, at 2). He based his action on a statement in the Commission's

Order Denying Reconsideration of October 17, 1978, that *‘PRMSA's request to restructure this proceeding can more appropriately be
raised before the Presiding Officer”* and on a reference to Rule M'I(:) of the Commission’s Rules of Practice and Procedure (Order
Denying Reconsideration. 812, 3). The Presiding Officer app d our directive. The reference to *‘restructuring’* the
proceeding in the Order Denying Reconsiderstion was made in the context of PRMSA's request to sever the proceeding inte two
distinct phases and not in response to PRPA's contention that the 23 ugmmems added by the Amended Order needed no further
investigation. We did not plate nor ge such a who! letion of a major portion of the Amended Order.

1 These agreements are designated, using the Port Authority's system. as: AP-64-65-41; AP-64-65-237.AP-63-66-28;
AT-AP-62-63-169; A1-AP-88-69-57; AP-67-68-48: March 7. 1968 amendment to AP-67-68-48 and AP-67-68-49; junc 2.
1969 amendment to AP-67-68-48; A-2-AP-67-64-48; and November 16,1972 letier amendment to AP-67-68-48,

P
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and exclusive use of adjacent parcels of land. This agreement was filed with the
Commission and, by letter dated October 20, 1964 (Exhibit 17), found not
subject to section 15. Two subsequent agreements, AP-64-65-41 and AP-64-
-65~237, allowing Sea-Land to make certain improvements at the Berths, were
not filed. Agreement T-1583~1,by which Sea-Land leased an additional parcel
and received permission to install more improvements, was also filed with the
Commission and found not subject. Again, two subsequent agreements amend-
ing T-1583 were entered into but not filed (AP-65-66-28 and A7-AP-62-
-63~169). Finally, an agreement canceling all the above agreements (T-3271)
was filed and found not subject.

The second group relates to Berths G and H. The original agreement granting
Sea-Land preferential use of these berths (T-2253) was found not subject on
October 2, 1969. Another agreement relating to the same area, T-2254, was also
found not subject. A third agreement, Al-AP-68-69-57, amended T-2253 by
leasing Sea-Land about 3 acres behind pier G but was not filed.

The third group is comprised of six agreements between PRPA and TTT
(AP-67-~68-48, A-2-AP-67-68-48, A-3-AP-67-68-48, and three letters
concerning AP-67-68-48), The basic agreement (AP-67-68-48) grants TTT
preferential use of Berth C and exclusive use of adjacent areas. The others make
minor modifications. None was filed with the Commission.

The primary purpose of including the twenty-three agreements by way of the
Amended Order was so that the Commission would have before it all the
agreements which constituted the parties’ complete relationship at Puerto Nuevo,
not just the four agreements which had originally been filed for approval. As the
initial Order of Investigation indicated, the Commission wished to review the
parties” complete understanding concerning this port area. For it was only by
conducting this review that the Commission could properly exercise its obliga-
tions under the Shipping Act in determining whether to approve the four agree-
ments.

During the course of this proceeding the relationship among PRPA, PRMSA
and Sea-Land has been appreciably altered. As a result, the five agreements
approved herein coupled with the eight agreements recently approved by the
Commission satisfactorily explain the current and complete relationship at
Puerto Nuevo. Because the primary purpose in raising these additional agree-
ments has been achieved, and because of the unique circumstances of the case *"
no further inquiry into this matter is warranted.?

The Puerto Nuevo Contract
In his Memorandum of Procedural Schedule the Presiding Officer **scoped’’
this proceeding around those agreements appearing in Prehearing Exhibit A. The

** The parties to the eleven unfiled agreements were probably relying upon earlier C ission determinations that their pred
or similar agr were nt subject to section 15, Moreover. most of these agreements are but minor modificatians to

a;rumems which were filed and found not subject—nane supersede ils predecessor Lo the extent that a completely new arrangement
results.

** Today's decision should in no way be construed as approval or acceptance of the parties® failure to file aff terminal agreements
which are p ially subject to the requi of section 15. i doubt exists. an agreement should still be filed with the Commissian
for review. See 46 C.F.R. 530.5%a); Arrangements Relating to the Use of Isla Grande Marine Terminal, Sun Juun. Puerto Rico. 17
S.R.R. {1978).

" {twas. b . included in this pr ding by the original Order of investigation und Hearing setved August 24, 1976 and was
never expressly deleted by either the Commission or the Presiding Officer.
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Puerto Nuevo Contract was not among them.?” Nevertheless the Presiding
Officer included the Puerto Nuevo Contract in his Initial Decision and found that
it was an agreement ‘*, . . for land and use of cranes’’ and ‘‘in a manner provide
[d] for an exclusive or preferential working arrangement.’’ He further concluded
that this agreement should be filed with the Commission for approval.

The Puerto Nueve Contract was entered on November 14, 1975, between
Sea-Land and PRMSA (Exhibit 14), By its terms, Sea-Land agreed to sell to
PRMSA certain leasehold improvements it had made at Berth F (Article [).*
PRMSA agreed to reimburse Sea-Land for temporary improvements Sea-Land
would have to make at Berth E for a minimum period of two years (Article 2). In
addition, PRMSA obtained a six menth option within which it could cause
Sea-Land to transfer to it a lease on a container crane (Article 3).*

Although Sea-Land correctly states that the Initial Decision did not properly
characterize the terms of this agreement, the Commission cannot conclude on the
record that the Puerto Nuevo contract is beyond our jurisdiction. On its face the
Puerto Nuevo Contract does not clearly fitinto that category of agréements which
courts have determined not be covered by section 15. See Seatrain Lines v.
Federal Maritime Commission, 460 F.2d 932 (D.C, Cir. 1972), aff d 411 U.S.
726 (1973). Additional information would be necessary to develop the actual
relationship established.®® There is no need to develop this information, how-
ever, for it appears that the Puerto Nuevo Contract was terminatd by mutual
agreement on January 25, 1978 (Attachment II to Exceptions of Sea-Land)*® and
under no circumstances is required to be filed with this Commission.

There remains the issue of whether this contract, if subject to section 15, was
implemented in any manner prior to approval by the Commission. For reasons
similar to those mentioned above in the context of the eleven unfiled agreements
the Commission declines to further explore this issue.

THEREFORE, IT IS ORDERED, That the Initia] Decision issued in this
proceeding is adopted to the extent indicated above, and Agreement Nos.
T-3193, T-1582, T-3211, T-3211-1, T-3211-2, T-3212-1 and T-3393 are
approved; )

IT IS FURTHER ORDERED, That the Exceptions of Sea-Land Service, Inc.,
Puerto Rico Maritime Shipping Authority, and Bureau of Hearing Counsel are
denied; and - 7

IT IS FURTHER ORDERED, That this proceeding is discontinued.

(S) FRrancis C. HURNEY
Secretary

* This anticle became effective upon the ptfective date af Agreement T-3210, That agreement never became effective. hawever,
b it was superseded by Ag No, T-3567 and T-3567-A,

# The six month period began te run-on the date of ** Deferred Closing"* ionedin a ' dum of Unck
ing" between PRMSA and Sea-Land executed on December 20, 1973. No mpyor lhls memorandum was mld&pmai the record and.
therefore, the date of deferred closing cannot be ascortained. -

** Sea-Land has alleged that the temporary entry comipltex contemplated by Article 2 has been constrycted and paid for and that
PRMSA relinguished ita option under Article 3 (Exceptions at 9). If true, these facts could have some bearing. albeit not determinative,
on whether or not the Commission has jurlsdiction over the contract. They are, however, merely allegations of counsel and are not part
of the record in this proceeding, and could not, therefore, be utilized by us in reaching our decision.

' We are treating this sttachment as a late-filed exhibit and admitting it into the record of this p ding. No party d
adversely on its inclusion in Sea-Land’s brief.

LER*RY N al
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SpeciaL DockeT No. 602

APPLICATION OF TRANS FREIGHT LINES, INC. FOR
THE BENEFIT OF INTERNATIONAL TRANSPORTATION CORPORATION

ORDER PERMITTING WAIVER OF CHARGES
June 21, 1979

In its order of Conditional Denial of Application issued in this proceeding, the
Commission determined that the record contained conflicting statements as to the
prior existence and nature of an agreement between Trans Freight Lines, Inc.
(Applicant), and International Transportation Corporation on the rate to be
applied to the shipment of two containers of construction materials from New
York to Rotterdam, The Netherlands. The Commission determined to deny the
application uniess applicant provided conclusive evidence of the existence of
such agreement and of the level of the negotiated rate.

Applicant has now submitted evidence in the form of a booking order for the
two containers and an affidavit from an official of the freight forwarder, which
evidence establishes that: (a) the parties had agreed on a rate of $40.00 w/m per
20’ container, minimum 900 ¢.f., and $42.50 per 40’ container, minimum 1600
c.f.; (b) that the rate was intended to be filed upon confirmation of the booking;
and (c) that due to clerical error, it was not so filed.

The application complies with all requirements of section 18(b)(3) of the
Shipping Act, 1916, 46 U.S.C. 817(b)(3) and, accordingly. Applicant is au-
thorized to waive collection of $6,201.25 from the charges previously assessed.

THEREFORE, 1T IS ORDERED, That Applicant shall publish promptly in its

appropriate tariff, the following notice:
**Notice is hereby given, as required by the decision of the Federal Maritime Commission in Special
Docket No. 602 that effective August 29, 1978 for purposes of refund or waiver of freight charges on
any shipments which may have been shipped during the period August 29,1978 and September 6.
1978, the rate on supplies and materials for construction of the Ramses-Hilton Hotel in Cairo is
$40.00 w/m, minimum 900 cft. per 20° container and $42.50 w/m, minimum 1600 cft. per 40°
container, subject to all applicabie ruies, regulations. terms and conditions of said rate and this
tariff.”

IT IS FURTHER ORDERED, That waiver of the charges shall be effectuated
within thirty (30) days of service of this notice and Applicant shall within five (5)
days thereafter notify the Commission of the date and manner of effectuating the
waiver and submit a copy of the published tariff notice.

By the Commission.
(8) Francis C. HURNEY
Secretary

~t B RA 1099
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Docker No. 78-51

AGREEMENT No. 10349—A CARGO REVENUE POOLING
AND SAILING AGREEMENT—ARGENTINA/UNITED
STATES ATLANTIC TRADE

Docker No. 78-52

AGREEMENT No. 10346—A CARGO REVENUE POOLING
AND SAILING AGREEMENT—ARGENTINA/UNITED
STATES GULF CoAST TRADE

Agreement Nos. 10346 and 10349, cargo revenue pooling and sailing agreements in the northbound
Argentina/United States trades, found subject to section 15 of the Shipping Act, 1916, and
approved pursuant to that section, subject 1o certain modifications.

Joseph A. Klausner for Reefer Express Lines Pty.

Eimer C. Maddy, George Dalton and John Greenwood for A/S Ivarans Rederi,

David A. Brauner and Nathan Bayer for Empresa Lineas Maritimas Argentinias S.A.

Edward §. Bagley and Frederick Wendt, for Delta Steamship Lines.

Neal M. Mayer andGladys Gailagher for Companhia de Navegacao Lioyd Brasileiro and Companhia
Maritima Nacional.

Odell Kominers, William Fort, John W. Angus, 11l and Jonathan Blank for Moore-McCormack
Lines, Inc.

John H. Dougherty for Companhia de Navegacao, Maritima.

Robert L. McGearge for Holland Pan American Lines.

David C. Jordan and Stanley O. Sher for Transportacion Maritima Mexicana S.A.

Thomas K. Roche for Northern Pan-American Lines,

Edward M. Shea for Sea-Land Service, Inc.'

Renato C. Giallorenzi for Cia de Navegacao Maritima Netumar.

Stuart Benson and Judy Bellow for the Depdrtment of State.

Paul A. Mapes and Janice Reece for the Department of Justice.

John Robert Ewers, C. Douglass Miller, Bruce Love and William Weiswasser, Hearing Counsel.

REPORT AND-ORDER
June 22, 1979

BY THE COMMISSION: (Richard J. Daschbach, Chairman; Thomas
F. Moakley, Vice Chairman; Karl E.
Bakke,* James V. Day and Lestie Kanuk,
Commissioners)

* Commissioner Bakke joined in the Commission decision,but also has flled a separate concurring opinion.
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BACKGROUND OF PROCEEDINGS

These related but unconsolidated proceedings were instituted to determine the
approvability of certain cargo revenue pooling agreements which were filed with
the Commission pursuant to section 15 of the Shipping Act, 1916 (46 U.S.C.A.
814).

Agreement No. 10349 (the Atlantic Agreement), the subject of Docket No.
78-51, is an agreement between Empresa Lineas Maritimas Argentinas, S.A.
(ELMA), Moore-McCormack Lines, Incorporated (Mormac) and Sea-Land Ser-
vice, Inc. (Sea-Land),! as national-flag lines and Companhia Navegacao Lloyd
Brasileiro (Lloyd), Cia de Navegacao Maritima Netumar® (Netumar), A/S Iva-
rans Rederi (Ivarans), Van Nievelt Goudriaan and Company (Hopal), and Mon-
temar S.A. Commercial y Maritimas (Montemar), as third-flag lines,? in the
northbound trade from Argentine ports within the LaPlata/Rosario range, both
inclusive, to ports on the United States East Coast. The Atlantic Agreement
provides that 80% of the cargo revenue shall be divided equally among the
national-flag lines——40% to the Argentine-flag line(s) and 40% to the United
States-flag line(s). The remaining 20% of the pool is to be allocated among the
third-flag lines on a percentage basis.* By its terms the Atlantic Agreement
expires December 31, 1980.

Agreement No. 10346 (the Gulf Agreement), the subject of Docket No.
78-52, is an agreement between ELMA, A. Bottacchi S.A. de Navegacion
C.F.1I. (Bottacchi), and Delta Steamship Lines (Delta), as the national-flag
lines, and Northern Pan-American Lines (Nopal), Lloyd, Companhia Maritima
Nacional (Nacional), Montemar and Navimex S.A. de C.V. (Navimex), as
third-flag lines, in the northbound trade from Argentine ports within the
LaPlata/Rosario range, both inclusive, to ports on the United States Gulf Coast.
The Gulf Agreement, like the companion Atlantic Agreement,® provides that
80% of the cargo revenue shall be divided equally among the national-flag
lines—40% to the Argentine-flag line(s) and 40% to the United States-flag
line(s). The remaining 20% of the pool is to be allocated to the third-flag lines on
a percentage basis.® The Gulf Agreement also expires on December 31, 1980.

The Gulf and Atlantic Agreements were noticed in the Federal Register on
July 31, and August 22, 1978, respectively. The United States Department of

1 Sea-Land, though a signatory to the Atlantic Agreement, has assigned all of its rights, responsibilities. and obligations under the
Atlantic Agr o M

£ On June 15, 1979, the Commission was advised that Netumar had, on May 21, 1979, decided not to participate in the Atlantic
Agreement and that Lioyd would assume its rights and duties under the Agreement.

1 As used herein the term *‘third-flag line’" refers lo other than an Argentine or United States liner operator.

*THIRD-FLAG LINES 1978 1979 1980

Brazilian (Lloyd and Netumar) 60% 66% T.1%

ivarans 125 11.8% 11.1%

Hopal 1.0% 1.0% 1.0%

Montemar 0.5% 06% 0.7%
* Hereinaftes, the Atlantic and Guif Agr are collectively referred to as '‘the Agl
* THIRD-FLAQ LINES 1978 1979 1980

Brazilian (Lioyd and Netumar) 6.85% 1.40% 7.90%

Moatemar 1.03% 1.05% 1.05%

Nopal 11.10% 10.55% 10.03%

Navimex 1.00% 1.00% 1.00%
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Justice (Justice), Transportacion Maritima Mexicana S.A. (TMM) and Reefer
Express Lines Pty. (REL) protested the Gulf Agreement and requested a hearing.
The Department of State (State), A/S Ivarans Rederi (Ivarans), Justice and REL
protested the Atlantic Agreement and requested a hearing.

On November 30, 1978, the Commission instituted proceedings pursuant to
section 15 to determine whether the Agreements are *‘unjustly discriminatory or
unfair to the protesting carriers’’, REL, TMM and Ivarans.” However, because
of public interest considerations found by the Commission, the Agteements were
granted pendente lite approval, The Commission’s Bureau of Hearing Counsel
(Hearing Counsel) was made a party to both proceedings.®

On March 23, 1979, the United States Court of Appeals for the District of
Columbia, in response to the petitions for review filed by Ivarans and REL,
stayed the Commission’s November 30, 1978 Orders of Interim Approval, but
deferred the effectiveness of that stay for 60 days.® The Court also remanded the
record to the Commission and directed it to provide for ‘‘appropriate expedited
notice and hearings under section 15 of the Shipping Act, 46 U.S.C. 814
(1976).”

On April 12, 1979, the Commission, in response to the Court’s orders of
remand, and after consideration of briefs filed by the parties, referred the
proceedings to the Presiding Officer for an expedited hearing. In its Order on
Remand, the Commission directed the presiding Administrative Law Judge
Thomas W. Reilly (Presiding Officer), to certify the record to it for decision on or
before May 2, 1979, and ordered the simultaneous filing of proposed facts and
briefs on May 9, 1979.'°

After prowd.mg for an expedited discovery procedure, the Presiding Officer
held hearings from April 26 through May 2, 1979, On May 3, 1979, the Presiding
Officer certified the record to the Commission for decision.'* The parties have
filed their proposed findings and briefs,'* and the matter is now before the
Commission for decision.!?

FAcTS

Argentina, like a number of other nations, particularly in South America, has
instituted programs, through a series of laws, decrées, and resolutions, designed
to develop, maintain and promote a merchant marine that is capable of carrying a
substantial portion of its commerce. The general purpose of these enactments is
to reserve a fixed or substantial portion of Argentina's waterborne commerce to

7 Ivarans, while s signatory to the Atlantic Agreement, was designated a protestant in the November 30, 1978 Orders of
Investigation, as were TMM and REL.

* Justice and State later sought and were granted permizsion to intervene in these proceedings. Neither party called any witnesses.
State did not offer any evidence for the record, and Justico presented only one exhibit which was sponsored by a witness for TMM,

* The stay was originally scheduled to take effect on May 21, 1979, However, by order of May 17 , 1979, the Court postponed the
effectiveness of il stay through June 23, 1979,

'* These dates were later extended to May 3 and May 11, 1979, reapectively.

1 The Presiding Offlcer certified that '*tha record is a full and sufficient basis for agency dacilion and . . . thet there exists no
questions of witness d or witness credibility nat sufficiently reflocted by the record.”

" Although signatories to the Agreementa l.l‘ld named as plvpomnu in the November 30, 1978 Orders of Investigation, neither
Nopal, Bottacchi, Netumar or Montemnar participated in these p §

* These proceedings have not been formally lidated. H , b they are legally and factually related, it is appropriate
to dispose of both proceedings in a single Report and Order.

LI "R Y & al
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Argentine-flag vessels. The principal Argentine cargo reservation law is Law
18.250, as amended. That law, as enacted in 1969, reserves the Argentine-flag
carriage all goods imported for, or for the account of, the national or provincial
governments or any corporation which is either owned or controlled by a
government entity.' This reservation also applies to any import cargo that is
financed through the state banking system or which enjoys any duty or tax
benefit. In addition, Law 18.250 provides that Argentine-flag carriers shall
participate substantially in the carriage of Argentine exports.'®

In 1972 and 1973 Argentina amended Law 18.250 (Laws 19.877 and 20.447,
respectively) to permit Argentine imports to be carried on vessels of the exporting
nations providing there exists an intergovernment or commercial agreement
which allocates no less than 50% of the freight revenues earned to Argentine-flag
carriers. Law 20,447 establishes the Argentine merchant marine as an instrument
of national economic policy and affirms Argentina’s right to carry 50% of its
export waterborne cargo in Argentine-flag vessels. This law also directs the State
Secretary of Maritime Interests (SEIM) to negotiate bilateral or multilateral
arrangements *‘to promote the organization’’ of Argentina’s international water-
borne commerce.

In December of 1976, SEIM promulgated Resolution 507 which instituted a
procedure for obtaining waivers from the Argentine import reservations. When it
became effective on January 19, 1977, Resolution 507 required that Argentine-
flag vessels be given the right of first refusal for all Argentine imports controlled
by Law 18.250. The Resolution provided that these cargoes could only be carried
on non-Argentine-flag vessels if the consignee in Argentina applied for and
received a waiver from the Argentine reservations laws at least 30 days in
advance.

Resolution 507 created an **avalanche of concern’’ by United States shippers
and carrier interests.'® Generally, these parties complained of the *‘stifling"’ef-
fects of the Resolution on the movement of goods from the United States to
Argentina and the chaotic conditions created by that Resolution at loading docks,
cargo terminals, and in the traffic departments of major United States shippers.

In response to these protests, Robert J. Blackwell, then Assistant Secretary of
Commerce for Maritime Affairs, met with Admiral Carlos N. A. Guevara, the
Argentine Secretary of State for Maritime Interests in February of 1977."
Admiral Guevara expressed concern that the cargo subject to the then existing
northbound pooling agreements (Agreement Nos. 10038 and 10039) was not
growing as fast as nonpool cargo. Accordingly, Admiral Guevara suggested that
the existing pooling agreements were losing their stabilizing effects. Admiral
Guevara took the position that the north and southbound United States/Argentine
trades are ‘‘interlinked,”” and urged Mr. Blackwell to take some action which
would assure Argentine-flag carriers reciprocity in the carriage of northbound
cargo.

14 The relevance of the import trade to the northbound trade is explained further, infra.

* In 1971 Argentina instituted 8 “drawback system’” which provides for tax rebates to Argentine exporters. Where the cargo is
shipped in Argentine ships, an additional refund is granted based upon a percentage of the freight charges.

1% The United States Maritime Administration{Marad) received p fram the C and Industry Association of New York,
the National Industrial Traffic League, International General Electric. Ford Motor Company, and DuPont, among others.

7 Mr. Blackwetl and Admirai Guevara had met earlier in late 1976.
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Although Mr. Blackwell was unable to negotiate a final solution to the
difficulties resulting from Resolution 507 at the February-1977 meeting, Admiral
Guevara did agree to exempt Mormac from the pre-waiver procedures because of
its existing pooling agreement with ELMA in the northbound Atlantic trade
(Agreement No, 10038).

Thereafter, Marad, in conjunction with the State Department, prepared a
Memorandum of Understanding (Memorandum) addressing Argentina’s con-
cerns over marjtime matters in the Argentina/United States trade. On March 21,
1978, the draft Memorandum was -exécuted with minor modifications by Mr,
Blackwell and Admiral Gueva.m As executed, the Memorandum provides, in
pertinent part:

Each party recognizes the intention of the other party in carrying a substantial portion of its liner trade
in vessels of its own flag in accord with appropriate legislation in each country. For purposes of this
paragraph, the vessels of Argentina shall include vessels under Argentine registry or charter. This
provision, established in the light of the reciprocal interest of the two countries, does not affect the
right of flag vessels of the third parties to camry goods between the ports of the two Parties, as
implemented in the terms of Paragraph 2 below, and in accord with the appropriate legislation in each

country.
LA

The establishment of mechanisms and procedures necessary to the implementation of the carriage of
cargo envisioned in Paragraph | of this Memorandum of Understanding, such as revenue shares for
the lines in the trade, number of sailings, overcarriage and undercarriage provisions, and similar
matters, will be determined by commercial agreement between their respective national-flag carriers,
subject to approval by the appropriate governmental agencies of each of the Parties. (Hearing Counsel
Ex. I, App. 4).

Although the Memorandum does not specifically detail the particulars of the
commercial agieement between the respective national-flag lines, it does, as Mr.
Blackwell testified, appear to contemplate a commercml cargo revenue pool that
includes third-flag carders.

Subsequent to the execution of the Memorandum, EEMA was directed to draft
a pool agreement with the other national-flag carriers then serving the United
States/Argentine trade.!® On May 31, 1978, ELMA sent draft coples of the
Agreoments to the Secretary of the Inter-American Frelght Conference request-
ing comments and the convening of a principals’ meeting on the Agreements.
Meetings were held in Buenos Aires on June 27 and 28, 1978 to discuss the Gulf
Agreement and on June 29 and 30, 1978 on the Atlantic Agréément.'*

All of the carrier parties to the instant proceedings were represeénted at the
Buenos Aires meetings. The Agreements were discussed except to the extent
they addressed the individual third-flag allocations, a maftter which had not been
included in ELMA‘s draft The third- ﬂaglmes caucusedfeparattly to negotiate

O TMM in the instant procesdifigs urgea the impmlﬂoﬂol‘unﬂ[mi pufiuant to 46 C-F.R. 502,210, against ELMA for its failure to
prodyce the SEIM documentis) that directed lI..MA to-form s pocl. TMM objects to all *‘portions.af the record referring to any
Argentine Government instiuctions and orders™ to ELMA to form u cargo revenus pool. Alihough the SEIM document may have been
the *'best evidence’* of SBIM's instructions to ELMA, the record evidencs presented by all of the paties on this matter, including M.
Blackwell's testimony (see Hearlng Counsel Exhibit 1, ¢.4. at pages 8] and 82), the Memerandum of Underatanding. and the
acquiescence of State to ELMA Exhibit 3, Attachmaent B (a cable sent from the Argentine Governmant to the Departmant.of State and
the Department of Commerce), does clearly eatablish thet SBIM directed ELMA to formulsie the pooling agreements now &t issue.
Because of the avallability of other probative evidence relative to SEIM’ Ll Inlu'ucnonuo ELMA arid in the interest of expediting the
disposition of these procesdings, TMM's request is denied.

¥ In 1974, prior to the evant set in motion by Resolution 307, ELMA conveéned a principals' meefing inf an attempt to formulate &
43%, national-flag.— 15%, third-flag—pool among all the cm‘lcn in munmhlmnd Argentine/Unlted States trade. 'l‘heu mminn
were recessed without reaching an accord.



CARGO REVENUE POOLING & SAILING AGREEMENT 1105

their individual pool shares and conveyed the results to the open transcribed
meetings attended by all the parties. Although neither ELMA nor any of the other
national-flag lines had any interest in the third-flag allocations, an ELMA
representative was asked to chair the third-flag caucus.

In the Gulf Agreement caucus, Montemar, Navimex, Nopal and the Brazilian
carriers Lloyd and Nacional agreed on a division of the third-flag allocation.
TMM did not request a specific share and was offered one percent. REL attended
the third-flag caucus, but its representative had instructions to reject any and all
offers.*

At the open meetings, when TMM asked the third-flag carriers to advise as to
the manner by which the third-flag share had been divided, Mr. Arieira of Lloyd
explained that the allocation was made based upon: (1) best performance during
the last several years; (2) historical participation in the trade; and, (3) with respect
to the Brazilian share, reciprocity and compensation to the Brazilian lines for the
cargo and shares contributed by Brazil in the Brazil/United States trade.*!

The Gulf Agreement was executed on June 28, 1978, over TMM’s objections
to its share. As executed, the Gulf Agreement allocates a 1% share to TMM
should it decide to participate in the pool.

In the Atlantic Agreement caucus, Ivarans, which had been carrying approxi-
mately 22-23% of the total northbound cargo, offered to reduce its share of the
third-flag allocation to 17.2%, with the remaining 2.8% to be divided among the
other third-flag carriers. These other third-flag carriers refused to accept Ivarans’
offer, and eventually agreed to the division presently set forth in the Atlantic
Agreement.® Ivarans did not agree to this allocation, and on June 30, 1978, the
Atlantic Agreement meeting was adjourned without an agreement being
reached.?® At the close of the meeting, Captain Barni of ELMA advised that
SEIM would be issuing a resolution governing loading rights in Argentine ports
and that another principals’ meeting would be convened in the near future. He
also advised that if any carrier refused to accept a share at the next meeting, that
carrier's share would be forfeited to the national-flag lines until it joined in the
pool.

On July 17, 1978, SEIM promulgated Resolution 619. That Resolution pro-
vides that all Argentine export cargoes shall be carried only by conference
members or, where pooling agreements approved by SEIM exist, by members of
the pool. The Resolution does not apply to cargo not covered by the conference
agreement or to cargo moving outside the geographic scope of the pool. The
Resolution allows for a waiver of the carrier requirement when no conference or
pool member is in a position to lift cargo. For perishable cargo such as refriger-
ated commodities, a waiver may be obtained if there is no pool member in a
position to lift the cargo within 48 hours of the desired date of shipment.

On July 31 and August 1, 1978, the principals met again in Buenos Aires to
discuss the Atlantic Agreement. At these meetings, 1varans’ representative, Mr.

 See, for example, Tr. 1026 and Mormac Ex. 2. Attach. P, page 8.
1 These criteria were also applied to the third-llag allocations in the Atlantic Agreement.
# See footnote 4. supra.

3 REL's representative also atiended the Atlantic Agreement meeting. Again. he did not have authority to bind REL to the Atlantic
Agreement and was instructed to reject any and alt offers.
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John Schmeltzer, advised that, in view of SEIM Resolution 619, Ivarans would
sign the Atlantic Agreement but only under protest. When ELMA explained that
SEIM would not permit it to sign the Atlantic Agreement under protest, Ivarans
agreed to sign the Atlantic Agreement reserving its legal rights.

DISCUSSION AND CONCLUSION

Section 15 of the Shipping Act, 1916, requires the filing for approval of every
agreement between common carriers, or other persons subject to the Shipping
Act, 1916:

. . . [Flixing or regularing transportation rates or fares; giving or receiving speciel rates, accommoda-
tions, or other special privileges or advantages; controlling, regulating, preventing, or destroying
competition; pooling or apportioning earnings, losses, or traffic; allotting ports or restricting or
otherwise regulating the number and character of sailings between ports; limitingor regulating in any
way the volume or character of freight or passenger traffic to be carried; or in any manner providing
for an exclusive, preferential, or cooperative working arrangement.

Section 15 also requires that the Commission shall:

. . . After notice and hearing, cancel or modify any agreement . . . whether or not previously
approved by it, that it finds to be unjustly discriminatory or unfair as between carriers, shippers,
exporters, importers, or ports, or between exporters from the United States and their foreign
competitors, or to operate to the detriment of the commerce of the United States, or to be contrary to
the public interest, or to be in violation of this Act, and shall approve all other agreements . . . .

An approved section 15 agreement is exempt from the antitrust laws of the
United States. However, where an agreement submitted to the Commission for
approval is established as violative of the antitrust laws, this alone wiil normally
constitute substantial evidence that the agreement is contrary to the public
interest, unless the proponents to the agreement can demonstrate that the particu-
lar agreement ‘‘is required by a serious transportation need, necessary to secure
important public benefits or in furtherance of a valid regulatory purpose of the
Shipping Act.’’ Federal Maritime Commission v. Svenska Amerika Linien, 390
U.S. 238 at 243 (1968). ) )

Cargo revenue pooling and sailing agreements of the type now before us are
per se violative of the antitrust laws of the United States and are prima facie
subject to disapproval unless justified. 4greement No. 10056 -Pooling, Sailing,
and Equal Access Agreement to Cargo in the Argentina/United States Pacific
Coast Trades, 20 FM.C. 255, 17 S.R.R. 1323 (1977); Mediterranean Pools
Investigation, 9 F.M.C. 264 (1966). Before addressing the question of justifica-
tion, however, we must first determine if the Agreements in fact are ‘‘agree-
ments”’ within the meaning of section 15 of the Act.

Section 15 Jurisdiction :
Justice argues that the Agreements are not bona fide agreements because they
were allegedly *‘coerced by Argentine Resolution 619 and the Argentine threat to
create chaos in the southbound United States Argentine trade.”’ It contends that
before an agreement may be considered for approval under section 15 of the Act,
there must be mutual assent among the parties and a voluntary meeting of the
minds. Justice takes the position that these required conditions are lacking here
because SEIM Resolution 619 restricts certain Argentine exports to pool mem-
bers, and because SEIM has allegedly threatened to disapprove the southbound
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pools if these Agreements are disapproved. It concludes that these Agreements
were forced on the parties and therefore do not constitute ‘*agreements’’ within
the meaning of section 15.%*

Ivarans also argues that the Atlantic Agreement is not within the scope of
section 15. Itexplains that it did not *‘voluntarily’’ sign that Agreement but did so
only to protect its interests. Ivarans points out that its representative at the July
30-August 1, 1978 Buenos Aires meetings originally advised that Ivarans would
sign the Atlantic Agreement but only under protest and that this protest was
withdrawn only after ELMA advised that it could not execute a protested Atlantic
Agreement. Ivarans notes that it did, however, reserve its legal rights.

Cited by both Ivarans and Justice as support for the position that the Agree-
ments cannot be approved because they are the result of government compulsion
and therefore not bona fide agreements within the meaning of section 15 is the
Commission’s decision in Inter-American Freight Conference—Cargo Pooling
Agreement Nos. 9682, 9683, and 9684, 14 F.M.C. 58, 72 (1970). This reliance
on the Inter-American decision is misplaced.

The Commission’s refusal to approve the agreements at issue in Infer-
American was not grounded on any alleged governmental involvement, but
rather on the fact that the Commission lacked the requisite subject matter
jurisdiction to determine the merits of the agreements, because of the withdrawal
of some of the parties to those agreements.?® Inter-American, supra, at 62, The
language relied on by Justice and Ivarans is clearly dicta. /bid, at 62, 72. In any
event, the allegations of coercion raised by Justice and Ivarans are not supported
by the records in these proceedings.

The Gulf Agreement was executed on June 28, 1978, the last day of the Gulf
Agreement principals’ meeting in Buenos Aires. The alleged threat of SEIM
intervention and the promulgation of Resolution 619 on July 17, 1978, which
Justice argues forced the carriers to assent to the Gulf Agreement, occurred affer
the Guif Agreement had been executed. Nor does the evidence relating to the
Gulf Agreement meetings and the execution of that Agreement otherwise indi-
cate that the Argentine Government coerced the carriers into entering into the
Gulf Agreement. On the contrary, the record evidence indicates that, with the
exception of REL’s representative, who had been instructed to object to any
proposal, and TMM’s representative who did not ask for a specific share, the
negotiation and execution of the Gulf Agreement was spirited but free from any
duress or coercion. The Commission therefore finds that the Gulf Agreement
reflects a *‘voluntary meeting of the minds’’ of its signatories, was mutually
agreed to by those signatories, and is subject to our consideration under section
15 of the Shipping Act, 1916.

The June 29-30, 1978 meetings on the Atlantic Agreement were adjourned
because the third-flag carriers were unable to reach a consensus on the allocation
of shares. Prior to the adjournment, Captain Barni of ELMA advised that a SEIM
resolution was forthcoming. Thereafter, Resolution 619 was promulgated.

* If Justice is correct, it would also appear that the Agreements would not be subject to the United States antitrust laws,
Inter-American Refining Corp. v Texaco Maracibo, 307 F.Supp. 1291 (1970).

# For 2 more recent discussion of this issue, see Agreement No. 8080-11. Amendment to the Atlantic and Guifiindonesia
Conference Agreement, 19 FM.C. 500, 17 S.R.R. 21 {1977) and the cascs cited therein.
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At the subsequent Atlantic Agreement meetings Ivarans advised that it would
sign the Agreement, but only under protest, Ivarans withdrew this ‘‘protest,”
reserving its legal rights, when ELMA advised that SEIM would not permit
ELMA to sign a protested agreement.™

The evidence presented with respect to the Ivarans’ protest and its subsequent
withdrawal is contained in the transcript of Buenos Aires meetings, and the
testimony of Mr. Holter-Sorensen and Mr. Schmeltzer. There is nothing in the
Agreement itself that would even suggest that Ivarans signed that Agreement
under duress or coercion and not on its volition. On the contrary, the Atlantic
Agreement provides on the signature page, just above Mr. Schmeltzer's
signature for Ivarans, that:

The parties hereto have caused this Agreement to be executed voluntarily, of their own free will . . .
(Emphasis added) (Mormac Ex. 1).

Furthermore, although Ivarans has protested the Atlantic Agreement before
this Commission, it has not repudiated or disassociated itself from the Atlantic
Agreement in any way.?” In fact, Ivarans, through one of its principal owners,
Mr, Holter-Sorensen, testified that it advised ELMA that:

We [Ivarans] confirm that we shall comply with the terms and provisions of pool (sic) Agreement
signed Buenos Aires August 1, 1978, if and when agresment has been approved by Argentine and
United States authorities in accordance with Argentine and United States law. (Ivarans Ex. 2,p. 17).

Ivarans now, however, cites the withdrawn *‘protest’’ as indicative, at least in
part, of the alleged duress that caused it to sign the Atlantic Agreement. This
position is in conflict with Mr. Holter-Sorensen’s admission that Ivarans will
participate in the pool if approved, and Mr. Schmeltzer's acknowledgment that
Ivarans voluntarily, and of its own free will, executed the Atlantic Agreement.

Finally, while SEIM Resolution 619 does restrict certain Argentine exports to
pool participants, the promulgation of that Resolution does not mandate a finding
that the Atlantic Agreement was not voluntarily entered into by its signatories,
including Ivarans. SEIM Resolution 619 directs that certain Argentine exports be
carried on conference vessels or, if the conference mefbers form a pool, that the
cargo be carried on the vessels of those conference members who are also pool
members.?® Although Resolution 619 recognizes the conference lines' attempt to
formulate a pooling Agreement, it does not mandate the creation of a pool. Nor
does itdirect the allocation of any specific poal shares. While the promulgation
of Resolution 619 may be further evidence of the Argentine Governmient's
sanction of pooling agreements in its export trades, its provisions cannot be
construed to require the Agreements now in issue. The record simply will not
support a finding that these Agreements were compelled by Resolution 619.
Accordingly, we find that the Atiantic Agreement is subject to our consideration
under section 15 of the Shipping Act, 1916.**

* While the record does not indicate the reasons for SESM's refusal to permit ELMA to sign the Atlantic Agreement, SEIM was
probably concerned that the Ivarans® protesi would sbrogate the Agreement under Argentine or United States law.

3 See Agreement No. 8080-11, supra: and Iner-Americon, supra.

* As implemented, Resalution 619 only applles to Argentina's export trade with the United States. However, Article 6 provides that
it may be “extonded to cover Argentine exports to other countries." )

* While ivarans has objected to the approval of the Atlantic Agresment in gereral, its primary concern is the allocation of the
third-flag shares, We believe our disposition of the third-flag share issue as discussed. infra, sddresses Ivarans’ concerns and
minimizes any impact Resolution 619 may have on Ivarans.
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Justification

Having resolved the jurisdictional issue, the Commission must now determine
whether the Agreements have been demonstrated to be required by a serious
transportation need, necessary to secure important public benefits, or in fur-
therance of a valid regulatory purpose of the Shipping Act. Also to be determined
is whether the Agreements are unjustly discriminatory or unfair as between
carriers, shippers, exporters, importers, or ports or between exporters from the
United States and their foreign competitors or operate to the detriment of the
commerce of the United States. As might be expected, the Agreements’ propo-
nents and their protestants are divided over the quantity and quality of the
evidence presented on these issues.?®

In general, the Agreements’ proponents take the position that the Agreements
are justified by the Argentine cargo preference laws, and the Blackwell-Guevara
Memorandum of Understanding. They point out that the Commission has previ-
ously recognized that cargo preference laws tend to bring about international
conflict and that these conflicts are generally resolved by commercial ar-
rangements, such as the ones now in issue. In proponents’ view, the disapproval
of these Agreements would result in a disruption of United States-flag service and
adversely impact on shippers particularly in the United States/Argentina south-
bound trade. Proponents cite the evidence of record which indicates that the
northbound and southbound trades are *‘interlinked’’ and submit that disapproval
of these northbound Agreements could well mean a return to the chaotic condi-
tions that arose in 1977. Finally, proponents contend that the protestants have
failed to demonstrate that the Agreements are unjustly discriminatory or unfair.

Protestants argue that the Agreements have not been properly justified, and
that they are unjustly discriminatory and unfair. They point out that while the
Blackwell-Guevara Memorandum may contemplate a pool, it does not require
the shares provided for in the Agreements. Furthermore, protestants submit that
the proponents have not established that the Argentine government has directed
the allocations of the shares provided for in the Agreements.

Protestants note that the national-flag lines, ELMA, Delta, and Mormac were
carrying approximately the same share of the trade now allocated to them prior to
the implementation of these Agreements. This fact, protestants argue, evidences
the lack of any economic justification for the Agreements. This failure of
justification is further allegedly supported by the fact, admitted by proponents,
that the trade is not overtonnaged and is generally free of malpractices.

Protestants take the position, thatSvenska, supra, requires proponents to come
forth with econemic justification before the Commission may apprave an agree-
ment which is per se violative of the antitrust laws. In protestants’ view, this
evidence is lacking. Protestants take issue with proponents’ attempt to justify
these Agreements on the grounds that they will avoid international conflict and
promote governmental harmony. Protestants submit that even if these were
proper grounds for approval, a point which the protestants do not concede, the
evidence of record in these proceedings does not establish that disapproval of the
Agreements will result in such conflict or disharmony.

% While Hearing Counsel urges spproval of the Agr it submits that the third- Nlag share should be reallocated. Justice, on the
other hand, argues for the disapproval of the Ag State takes a middle ground but sdvises thet disapproval could have at least
some short-teni disruptive offects.




1110 FEDERAL MARITIME COMMISSION

Finally, protestants argue that the third-flag allocations are unjustly dis-
criminatory and unfair because they were determined without regard to the
third-flag participants’ past carryings in the trades.

Upon consideration of the entire record in these proceedings, including the
proposed findings and briefs of the parties, and for reasons stated below, the
Commission finds the Agreements have been justified under the Svenska stand-
ard. We further find that the Agreements are not unjustly discriminatory or unfair
providing they are modified as required herein. Accordingly, Agreement Nos.
10346 and 10349 are approved subject to certain conditions.

Argentina has since 1948 ‘‘adopted certain discriminatory practices which
effected a routing preference in favor of its national-flag line,”” ELMA. Agree-
ment No. 10056-Pooling, Sailing, and Equal Access to Cargo in the
Argentina/U.S. Pacific Coast Trade, 20 FMC 255, 17 S.R.R. 1323 (1977). (See
page 14 of the Slip Op. Appendix which was not published in the S.R.R.) Since
that time, the Argentine Government has continued to take actions designed to
assure that Argentine-flag vessels carry a substantial portion, if not all, of
Argentina's water-borne foreign commerce. While the cargo preference laws and
decrees, promulgated by Argentina may not be wholly consistent with the
policies of the United States, they are nevertheless duly enacted promulgations of
a sovereign state. The actions of the Argentine Government must, in the interest
of international comity, be recognized and to the extent possible be accommo-
dated by this Commission, an agency of the United States Government.*!

The Argentine Government has enacted legis]ation that virtually assures that
100% of its imports will be carried on its national-flag vessels in the United
States/Argentina trades. However, as the United States has itself provided by its
limited cargo preference laws,* Argentina has preserved a right for its trading
partners’- vessels to carry a portion of the reserved cargo. Thus, Argentina
enacted Law 19,887 which permits Argentine imports to be carried on vessels of
the exporting nation where a government to government or commercial agree-
ment exists which allocates no less than 50% of the freight revenues eamed to
Argentine-flag vessels,

The United States-flag carriers serving the southbound United States/
Argentina trades were insured a share-of Argentine imports by virtue of Agree-
ments Nos. 10038 and 10039.%? SEIM resolution 507 effectively vitiated these
Agreements by requiring United States-flag carriers to obtain waivers for cargo
carried in the trades. The impact of Resolution 507 resulted in the Blackwell-
Guevara negotiations. At these negotiations -the Argentine officials took the
position that the southbound trade, and the availability of Argentine imports for
carriage by non-Argentine-flag carriers, was tied to the northbound trade and that

¥ Agreement No. 9939-1-Modificarion and Extension of a Pooling, Samu and Equal Access Agreement, —__FM.C. ___. 18
S.R.R. 1623 (1979); Agreemanz No.. J0066-Cooperative Working Arrang ~— FM.C. —, 18 S.R.R. 1220 (1978);
Agreement No, 9932-Equal Access 10 Govarnment Controlied Cargo aud Interim Cooperative Worﬂna Arrangement, et al., 16
F.M.C. 293 (1973).

# Seq for example, P.L. 664, the Cargo Prefarence Act of 1934, 68 Siat. 832; Public Resolution 17, 46 U.S.C. A, 124(b) (1).
Agreement No. 10066, supra.

# Although the Commission must give he same measure of proteation to third-flag carriem that it doss to United States-flag carriers;
this does not necsssarily mesn that the third-flag carriers receiva identical treatment. Third-flag carriers may be subject 10 handlcaps
ond impediments nolhmu by United States-{lag carricrs, In the same trades, far the third-flag carriers, as cross-traders, cannot offer
the required reciprocity in the concerned trade. Agresment No, 9930-1, tupra, and Agreemant No. 9932, supra. See also Aicoa
Steamakip Company v. FMC 321 F.2d 756 (D.C. Cir. 1963).
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Argentina was to carry at least 50% of that cargo. As Mr. Blackwell testified, the
Memorandum was negotiated and executed in order to address these concerns of
the Argentine Government and to protect the United States maritime interest in
the trades.

The United States Government itself therefore has recognized the interde-
pendence of the north and southbound United States/Argentina trades.®* It is
therefore not only appropriate but a sound regulatory practice that the impact of
the Agreements on United States commerce in the southbound trades be consid-
ered in determining whether the Agreements now in issue are justified.

In the northbound United States/Argentina trades, Argentina has asserted its
right to carry 50% of its export cargoes in Argentine-flag vessels. To guarantee
its access to 50% of the export cargoes, Argentina has limited the availability of
Argentine imports for carriage by non-Argentine-flag vessels. Moreover, it has
initiated and sanctioned these Agreements which are designed to assure substan-
tial Argentine-flag participation in its export trade with the United States.®®
Absent these Agreements, the Argentine Government is, at a minimum, likely to
reinstitute the pre-waiver requirements of Resolution 507. Such action would
again adversely affect United States shipper and carrier interests and operate to
the detriment of the commerce of the United States.*® These interests and our
commerce would be further impaired if the United States took retaliatory meas-
ures to offset any unfavorable conditions caused by the Argentine Government.*’

As we explained in Agreement No. 9939-1, supra, at 1628:

When a commeicial arrangement . . . provides a means to reconcile conflict between the laws and
policies of the United States and its trading partners, the Agreement clearly yields important public
benefits through the avoidance of disruptive retaliatory action and the resultant intergovernmental
conflict. In addition, to the extent . . . [an agreement] allows United States-flag carriers access to a
significant portion of government-controlled cargo that would otherwise not be available [or readily
available], thereby also improving common carrier service to shippers and consignees, [the agree-
ment) provides additional important public benefits.>®

The rationale expressed in Agreement No. 9939-1 also applies to Agreement
Nos. 10346 and 10349. These Agreements serve an important public benefit by
maintaining international harmony through the avoidance of disruptive retalia-
tory action and resultant international conflict. Additionally, because the in-
bound and outbound trades are “‘interlinked,’’ the Agreements serve a serious
transportation need by avoiding a disruption of United States foreign commerce
and the consequential injury to shipper and carrier interest in the United States/
Argentina trades, particularly southbound.

* This interdependence also takes into consideration the manner in which cargo moves and trades are served. Liner operators
g lly serve a geographic area both inbound and outbound with the same service and vessels. It is therefore appropriate to consider
the effects of an agr on both the inbound and the reciprocal outbound trade. Similarly, it is pertinent to consider the effects an
agreement may have on related geographic trade areas served by the parties 1o that agreement. At least some of the parties to these
proceedings call at other South American ports with their United States/Argentina trade vessels.

® Byen were the Commission 10 find, thut SEIM had not initiated the Agreements now in issue., the Agreements nevertheless may
have Argentine Government sanction in view of the fact that Argentine Law 20,447 declares the Argentine merchant marine, which
presumably includes ELMA., as an i of Argentina’s national ic policy.

* The United States Department of Stato, has advised that disapproval of these Ag would strain diplomatic relations with
Argentina and would disrupt, at least on & short-term basis, United States maritime and commercia) interests.

3 Ag we have previously explained, ** whenever section 19 of the Merchant Marine Act, 1920 has been invoked in the past it has
almost always resulted in a iak g ** like the ones now in issue, which has offzet the restrictive measures imposed.
Agreemens No. 10056, supra, Slip. Op. App. at 25; sec also Agreement No. 10066, supra, and Alcoa Steamskip Company v. FMC,
supra.

 See also Agreement No, 10066, supra.
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This does not end our inquiry, however. In considering the grant of an antitrust
exemption for these Agreements, the Commission must make certain that the
conduct legalized does not invade the antitrust laws any more than is necessary to
serve the purposes of the Shipping Act, 1916 and the legitimate objectives of the
Agreements. United States Lines v. FMC, 584 F.2d 519 (D.C. Cir. 1978).

The Agreements allocate 80% of the pool to the national-flag lines on an equal
basis. These allocations appear reasonable in view of the past carryings of the
national-flag carriers in these trades. In fact, in the Gulf trade, the national-flag
carriers ceded a portion of their past carryings to the third-flag lines. Fur-
thermore, the national-flag allocations appear to be consistent with the
Blackwell-Guevara Memorandum and the declared intent of the Argentine
Government.

The methodology used to divide the third-flag allocation however places
unwarranted and unjustified emphasis on zonalism without regard to the past
carryings of the third-flag carriers in these trades. Moreover, the third-flag
divisions appear to unduly restrict competition within the third-flag share.

The third-flag allocations were determined at the Buenos Aires meetings in the
caucuses among third-flag lines. These caucus meetings were-chaired by an
ELMA representative, although neither ELMA, the other national flag lines, nor
the Argentine Government had an interest in the actual divisions of the third-flag
shares. '

Unlike the principals’ meetings, the third-flag caucus meetings were not
transcribed. The only evidence in these proceedings that addresses the individual
allocations of the third flag shares, is certain testimony presented at the hearing
and a brief portion of the transcript from the Buenos Aires principals’ meetings.
In general, this evidence reveals that the.third-flag allocations were determined
by: (1) best performance during the last several years; (2) historical participation
in the trade; and, (3) with respectto the Brazillan share, reciprocity and compen-
sation to the Brazilian lines for the cargo and shares contributed by Brazil in the
Brazil/United States-trade. : -

Mr. Arieira of Lloyd explained that the Brazilian lines were entitled to some
compensation in the Argentine pool because of the Brazilian-contribution to-the
overall United States/South -American- trade. In this regard; he testified that
common carriers generally serve the Argentina/Brazil/United States trade with
the same service and vessels, and: that Brazil -had made some of this cargo
available for carriage by non-Braziliansflag- vessels.”® He -advised that the
Brazilian-flag shares, and the reciprocity and compensation to Brazil, were based
at least in part on what he calls a ‘‘zonal concept.’’ This ‘‘zonal concept’’ relates
to Brazil's geographic proximity to Argentina. In Mr. Arieira’s view, the
Argentina/Brazil/United -States trade is a ‘‘neighborhood trade” and, as he
testified: o
We feel that we are entitled to have a participation: in the trades betwean Argentina and the United
States because we are third-flag but we are-also-a zonal flag in that area. We carry something for the

trade.-We have the trade of-Brazil in between-so we feel-that we are entitled to-a larger share than
anybody else that doesn't bring anything into the trades. He is just there giving service. (Tr. p. 714).

 Like many South American couatries. EMLMMMNM cargo praference laws which reserve a substintlal portian of
Brusil’s-water-borne commerce to Brazlilan-flag veasels. The Commission has recently spproved certaln agreaments in the Unjted
Smd:;;ll m :ohzl;:l have the effect of permitting non-Brazilian-flag carriers lo carry Braziiian cargo (566 for example Agreements
Nos, | .

LY B Y B ol
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The Commission has been uiged to reject the zonal concept as contrary to the

Commission’s decision in Northern Pan-American Lines, (Nopal) v. Moore-
McCormack Lines, Inc., et al., 8 E.M.C. 213 (1964). In that proceeding, the
Commission considered three criteria, i.e. national-flag interests, pioneering
efforts developing the trade, and actual carryings under the previous pooling
agreement, to determine the pool allocations. The Commission approved the last
of these criteria, explaining:
In concluding that the use of the **national-flag’’ *“pioneering"* factors is contrary to the provisions of
section 15, we do not mean to imply that past carryings is the sole permissible standard for allacating
pool quotas. Where factors other than past carnings are employed, however. they must be acceptable
ones under the act; and as we have indicated, no such acceptable factors have been suggested to us by
the parties to these proceedings. Nopal, supra, at 231.%

The ““zonal concept’’ was the major, if not the sole criteria, used in allocating
third-flag shares under the Agreements. This is evidenced by the fact that shares
were allocated to Brazilian-flag carriers although these carriers have not recently
served the trades covered by the Agreements. The evidence of record also
suggests that there was little, if any, consideration given to the past trade
carryings of the other third-flag carriers during the last several years.

Although Brazil’s contribution to the overall trade area and its geographic
proximity to Argentina are a consideration, the past carryings of other carriers
cannot be disregarded. To do so, could well result in the abrupt curtailment of the
services provided by a carrier who had been carrying significant amounts of
cargo. On the other hand, if only past carryings were to be considered, lvarans
with past carryings of 20-23% would be entitled to the entire third-flag alloca-
tion, at Jeast in the Atlantic trade. Either criteria, applied exclusively, would be
inequitable and would unreasonably deny other third-flag carriers access to the
United States/Argentina trades.

The record indicates that neither the national-flag lines nor the Argentine
Government has an interest in how the third-flag allocations are divided. There-
fore, although third-flag carriers may operate at some fundamental disadvantage
with respect to government-controlled cargo, the Commission must nevertheless
assure that the third-flag aliocation is fairly divided and preserves as much
competition as possible within the limits prescribed.

The Commission finds that the Agreements’ allocations of the third-flag shares
are unjustly discriminatory and unfair because of the manner in which the
third-flag allocation criteria were applied. However, because these Agreements
otherwise provide important public benefits and are approvable, the Commission
shall approve the Agreements on the condition that they be modified to provide
for open competition within the third-flag share as described herein. This will not
only obviate the Commission having to undertake a possible arbitrary realloca-
tion of the third-flag share but is also consistent with the Commission’s interest in
preserving as much competition as possible within that share. '

The condition imposed should not provoke international conflict since the
Argentine Government admittedly has no interest in the specific allocations of
the third-flag share. Moreover, this condition will not operate to expand the

“ Since its decision inNopal, the Commission has. at least 1o some extent. deterrmined that national -flag interests aré an appropriate
factor that should be idered when evaluating section 15 ag! ts that derive their impetus from forzign cargo preference laws.

See Agreement No. 10066, supra; Agreement No. 9939-1. supru; and Agreement No, 9932, suprd.
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shares available to third-flag carriers. Each third-flag party to the Agreements*!
can compete for and carry any cargo which it can secure. To the extent that the
total third-flag carryings exceed the twenty percent allocated to the third-flag
carriers, each participating third-flag carrier would repay to the national-flag
pool a proportionate share of the revenues resulting from such overcarriage.“* For
example, given the following hypothetical third-flag carryings in a given pool
year, each participant would have overcarried and would make overcarriage
payments proportionally as follows:

Overcarriage
Carriers % of Share Proportional
Total Pool Overcarried Payment Rate*
A 15% 3/7 (15/35) 6.4285
B 10% 2/7 (10/35) 4.2857
C 5% 117 (5/35) 2.1428
D 3% 3/35 (3/35) 1.2857
E 2% 2/35 (2/35) .8571

Total 35%

The condition imposed not only appears to be consistent with the Blackwell-
Guevara Memorandum, but ailso satisfies the Commission’s statutory duty to
make certain that an agreement, which is violative of the antitrust laws, does not
invade those laws any more than is necessary to serve the purpose of the Shipping
Act, 1916, and the legitimate objectives of the agreement. Accordingly, if they
are modified as provided above, the Agreements will be approved and if not so
modified the Agreements will be disapproved.

Possible Unfiled Section 15 Agreement

Much has been made in these proceedings of an alleged side agreement
between the Brazilian Government or carriers and the Argentine Government or
carriers.** This agreement allegedly assures the Brazilian-flag carriers a signifi-
cant portion of the Argentine pool as compensation for the shares received by
Argentine-flag carriers in the Brazil/United States pool. The record in this
proceeding will not support the finding that such an agreement exists.

The Lloyd representative at the Buenos Aires meetings, indicated that the
Brazilian share in these Agreements, was based, at least in part, on the ‘‘zonal
concept’’ and compensation to Brazil for the shares contributed by it to the
overall trade. It is this representation that is cited to us as evidence of the alleged
side agreement. We are not advised, however, as to how the Argentine carriers
fulfilled their end of the bargain. While the record does reveal that an ELMA
representative did chair the third-flag caucus meeting, it also confirms that
ELMA'’s representative did not actively participate in the third-flag negotiations.
Nor did ELMA dictate or approve, insofar as the record reflects, the third-flag
allocations agreed upon by the parties.

[ view of SEIM Resolution 619, a carrier would have to be a signatory 1o the Agreements to lift Argentine export cargo. REL and
TMM theretore must b ig ies to these ag in order to participate in the thind-flag allocation.

 The provisions for overcarriage must apply to all carriers alike regardless of Nag.

© Amount carried, divided by the percentage of the total pool carried by third-flag lines, times the amount the third-flag percentage
exceeds the twenty percent, equals the proportional payment rate.

“ The Commission’s jurisdiction, however, is limited to any agreement that may exist between the carrier parties,

*"TEMOOC
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Mr. Arieira’s statement that the Brazil share was based on ‘‘zonalism’’ and

compensation explains the basis upon which the Brazilians bargained in the
commercial negotiations, rather than bearing out any allegation of a side agree-
ment. Moreover, as found earlier, the impact of related geographic regions is
generally not an inappropriate factor to consider in determining the approvability
of a pooling agreement, such as the ones before us here. Indeed, the record
reveals that geographic proximity and contribution to the overall trade route were
the paramount factors in the negotiations that preceded the execution of these
Agreements. As Mr. Arieira testified:
Yes. We supported ELMA’s application [in the Brazil pool] not because of any alleged secret
agreement, but rather because we believe there is an economic and geographic community of interest
between Argentina and Brazil, and it was our judgment that ELMA’s participation in the Brazilian
pool would result in improving the economic strength of both countries. In addition, and just as
significant, from a purely commercial sense, 1 believe that as a matter of Lloyd’s future bargaining
position, if and when an Argentine pool would be formed, Lloyd stood a better chance of obtaining a
portion of any Argentine pool on the basis of the strong argument that it was entitled to reciprocity.
This decision was made without discussion or negotiation with ELMA.. It was arrived at on the basis
of my assessment of what was best for Lloyd and what was best for Brazil. (Lloyd Exhibit 2, at 3).

The fact that the Brazilian and Argentine-flag carriers invited each other to
participate in their respective pools, is certainly not determinative of the exist-
€ a side agreement between these parties, given their conference mem-
bership, geographic proximity and their respective contributions to the overall
trade route.

Finally, although Mr. Holter-Sorensen testified that certain ELMA officials
had admitted the existence of an unfiled agreement, these same officials categor-
ically denied the existence of such an agreement at the hearings in these proceed-
ings.

For the foregoing reasons, the Commission finds that the evidence in these
proceedings does not establish the existence of an unfiled agreement.**

Article 16 of the Agreements

Article 16 of both Agreements provides for the establishment of a *‘Pool
Committee’’ to, inter alia, collaborate in the development of, and render service
in, the trades and to solve any differences which may arise. Mormac advises that
the Atlantic Agreement *‘Pool Committee’” has met two or three times and that
no action has been taken which would restrict any carrier’ s service.*® Because it
appears that Article 16 gives the ‘‘Pool Committees’ authority to restrict or
otherwise affect the services provided by the signatories of these Agreements, we
shall require that any action taken under this provision be submitted to the
Commission for its approval before it is implemented.

CONCLUSION

In reaching our decision in these proceedings, the Commission has considered
the complete record, including the objections thereto, and the briefs and argu-

# Evenif such an agreement did exist, however, its impact in these proceedings has been negated by our disapproval of the third-flag
criteria and allocations in these p di

+ Presumably, because Article 16 is identical in both Ag the Gulf Ag Poat C itte could also restrict a carrier's
service.
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ments of the parties. Arguments and contentions not specifically discussed in this
Report were nevertheless considered and determined to be either without merit or
resolved by our decision in these proceedings.

Agreement Nos. 10346 and 10349, if modified as provided herein, are found
to be in the public interest, and not to constitute a greater invasion of the
prohibitions of the antitrust laws than necessary, to further the purposes of the
Shipping Act, 1916 and the objectives of the Agreements. Moreover, the extent
of the anticompetitive impact of the Agreements, as conditionally approved is not
sufficient to outweigh the benefits found and warrant disapproval. Furthermore,
the Agreements as so modified are not unjustly discriminatory or unfair, or
detrimental to the commerce of the United States or otherwise in violation of the
Shipping Act, 1916,

Finally, because a lapse in these Agreements could result in a disruption to
United States foreign commerce in the United States/Argentina trade, and be-
cause such aresult outweighs any harm that implementation of the Agreements as
submitted may cause the third-flag carriers pending modification of the Agree-
ments as required by this Report and Order, the Commission is granting the
Agreements interim approval through July 23, 1979,

THEREFORE, IT IS ORDERED, That Agreement Nos. 10346 and 10349 are
interimly approved through July 23, 1979, .

IT IS FURTHER ORDERED, That Agreement Nos. 10346 and 10349 are
approved pursuant to section 15, Shipping Act, 1916, providing that the Com-
mission receive atits offices in Washington, D.C. on or before July 23, 1979, the
Agreements modified as required herein. ,

IT IS FURTHER ORDERED, That Agreement Nos. 10346 and 10349 ase
disapproved effective July 24, 1979, if the above conditions are not met.

IT IS FURTHER ORDERED, That these proceedings be discontinued. *

Commissioner Karl E. Bakke, concurring. , )

I concur in the reasoning and the result of the majority as set forth in the Report
and Order. However, I wish to confirm my previously expressed views with
respect to the proper consideration of patential intergovernmental cenflict in
section 15 proceedings. .

Since there is probative evidence in this proceeding to support & finding of
intergovernmental conflict if these agreements should not be approved, I agree
thatavoidance of such conflict is a valid public benefit consideration, However, |
continue to be of the view that mere speculation that intergovertimental conflict
might result, from disapproval of an agreement, without good evidence to
support such a conclusion, cannot be a basis for section 15 approval. See my
dissenting opinions in Agreement No. 9939-1, supra, and Agreement No.
10066, supra.

(8) Francis C. HURNEY
Secretary
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INFORMAL Docker No. 497(1)

ORGANIC CHEMiICALS (GLIDDEN-DURKEE)
DivisioN oF SCM CoORPORATION

V.

LLoYD BRASILEIRO

ORDER OF ADOPTION
June 26, 1979

On May 5, 1978, the Commission served notice of its determination to review
the decision of the Settlement Officer served in this proceeding on April 19,
1978, In that decision the Settlement Officer awarded reparation to Complainant
Organic Chemicals (Glidden-Durkee) Division of SCM Corporation (Organic
Chemicals) for freight overcharges by Respondent Lloyd Brasileiro on ship-
ments of industrial chemicals from Savannah, Georgia, to Brazii.

The Commission's determination to review the decision of the Settlement
Officer was based on the fact that other complaint proceedings initiated by
Organic Chemicals against different carriers but involving the same facts and
issues, were pending in Docket Nos. 78-2 an 78-3."

Chief Administrative Law Judge John E. Cograve has now issued an Initial
Decision in Docket No. 78-2 in which he determined that Organic Chemicals
had sustained its burden of proving freight overcharges and on that basis awarded
reparation.? No exceptions were filed to the Initial Decision in Docket No. 78-2,
and that decision became administratively final on June 11, 1979.

In view of the foregoing, the decision of the Settlement Officer issued in this
proceeding is hereby adopted by the Commission.

IT iS SO ORDERED.

By the Commission.

(S) Francis C. HURNEY
Secretary

' The complaint in Docket No. 78-3 was subsequently dismissed ufter a settlement proposed by the partics was approved by the
Commission.

* The Chief Adminisirative Law Judge d ined in Docket No. 78-2, as did the Settlement Officer in this proceeding. that lreight
overcharges by the carriers Jted from er on the of the cargo in the biils of lading by Complainant.
The cvidence relied upon in these proceedings appears 1o suppon the conclusion reached.
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InForMAL DOCKET No. 497(I)
ORGANIC CHEMICALS (GLIDDEN-DURKEE) Div. OF SCM CORPORATION
V.
LLoyD BRASILEIRO

Adopted June 26, 1979

DECISION OF GEORGE D. UNGLESBEE, SETTLEMENT OFFICER!
Reparation Awarded in part,

Organic Chemicals (Glidden-Durkee) Division of SCM Corporation (com-
plainant) claims $168.25 from Lloyd Brasileiro (carrier) for alleged freight
overcharges on two shipments of industrial chemicals from Savannah, Georgia to
Brazil. One shipment consisted of nine (9)-drums of Camphene 46 to Santos,
Brazil via the LLOYD ESTOCOLMO on a bill of lading dated April 19, 1976;
and the second consisted of twenty-eight (28) drums of Intermediate Geraniol 60
to Rio de Janeiro, Brazil via the LLOYD JACKSONVILLE on a bill of lading
dated October 9, 1976. Complainant specifically alleges a violation of Section 18
[(b) (3)] of the Shipping Act, 1916.

The transportation charges assessed by the carrier were based upon total
measurements of 104 and 326 cubic feet, declared by complainant and shown on
the respective bills of lading, on the shipment of nine (9) drums of Camphene 46
and the shipment of 28 drums of Intermediate Geraniol 60, respectively. The
total cubic measurement of each shipment was based upon a measurement of
11.66 cubic feet per drum. Complainant now asserts that the correct total cubic
measurement of the shipments should have been 96 and 300 cubic feet on the
Camphene 46 and Intermediate Geraniol 60, respectively, based upon a meas-
urement of 10.715 cubic feet per drum, Complainant contends that the declared
cubic measurements were unintentionally incorrect and were the result of an
unintentionally erroneous application by complainant of Rule 12(a) of the gov-
erning conference tariffs? which provides, in pertinent part, as follows:

' Bath parties having d to the informal procedure of Rule 19(a) of the Commission's Rules of Practice and Procadure (46 CFR
502.301-304), this decision will be flnal unless the Commission elects to review it within 1S days from the date of service thereof.

* Inter-American Freight C Section A Tarriff No. §, FMC No. 11, Inter-American Freight Conference-Section A Tariff
No. 6, FMC Na. 13,

~e TR 2
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RULE 12 MEASUREMENT
(a) Weight or measurement freight rates shall be assessed on actual measurement calculated when

cargo is delivered to carrier, in accordance with the following regulations:

1-All fractions under % inch are dropped.

2-Al fractions of ¥ inch or over shail be taken to the next full inch, except where three such fractions
occur, that on the largest and smailest dimensions which shall be taken to the next full inch, and the
other dropped.

3-Where two dimensions of exactly % inch appear the one on the smaller dimensions shalt be carried
to the next full inch and the other dropped.

Specifically, complainant computed the cubic measurement of a drum by
increasing all three dimensional fractions to the next full inch, rather than by
dropping the two fractions of less than one-half inch and increasing only the one
remaining fraction of over one-half inch to the next full inch. A drum measures
23-15/32"" % 23-15/32"" % 34-3/4"". In other words, complainant computed the
cube of a drum by multiplying 24°* x 24’ x 35’ for a total of 20,160 cubic
inches or 11.66 cubic feet per drum (1,728 cubic inches equal one cubic foot),
instead of by multiplying 23°’ % 23’* x 35"’ for a total of 18,515 cubic inches or
10.715 cubic feet per drum.

In support of its claim complainant has submitted the following:

1. An affidavit signed by complainant's Director of Purchasing. This document declares that all
§5-gallon drums used by complainant conform to the United States Department of Transportation
Specification 17E (DOT-17E) published in 49 CFR 178.116; and that the drums are procured from
one or the other of the following three sources: Florida Steel Drum Company, Inc. (Florida Drum),
Pensacola, Florida; Inland Steel Container-Division of Inland Steel Company (Inland Steel), New
Orleans, Louisiana; and Rheem Manufacturing Company (Rheem), Savannah, Georgia.

2. A copy of American National Standard Specifications for 55-Gallon Tight-Head Drums (DOT-
i7E) (ANSI). In pertinent part, this publication reveais that the ocean shipping cube of the drums
covered thereby is 10.715 cubic feet. The figure contained in the standard shows the drums to
measure 23-15/32"" in diameter over rolling hoops and 34-3/4’" in overail height. Based upon these
dimensions, the resultant ocean shipping cube of a drum is 10.715 cubic feet. (23-15/32"" X
23-15/32"" x 34-3/4"* or, in conformity with Rule 12(a) of the conference tariffs 23** x 23°* x 35"
equals 18,515 cubic inches, divided by 1,728 cubic inches per cubic foot, equals 10.715 cubic feet.)
3. A copy of the specification sheets of Florida Drum, Inland Steel and Rheem. These specification
sheets indicate that the ocean shipping cube of the drums manufactured and sold by these companies
is, respectively, 10.72 cubic feet; **conform to ANSI Standards’'; and ** 10/9—meaning 10-9/12, or
10.75 cubic feet.””

4. A brief prepared by attorneys for complainant.

In considering claims involving disputes as to the nature of cargo, if the cargo
has left the custody of the carrier before the claim is brought and the cargo cannot
be reexamined, the Commission has traditionally imposed a heavy burden of
proof on complainant. In Informal Docket 283(1), Western Publishing Company,
. Inc. v. Hapag Lloyd A.G., order served May 4, 1972, the Commission stated:
“‘the test is what claimant can now prove based on all the evidence as to what was actually shipped,
even if the actual shipment differed from the bill of lading description. In rating a shipment the carrier
is not bound by shipper's misdescription appearing on the bill of lading. Likewise, ciaimant is not
bound at least where the misdescription results from shipper' s unintentional mistake or inadvertence.
But where the shipment has left the custody of the carrier and the carrier is thereby prevented from
personally verifying claimant’s contentions, the claimant has a heavy ulitmate burden of preof to
establish his claim.”" (emphasis added).
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On the shipment of Camphene 46 to Santos complainant was assessed:
104 cu. fi. = 2.6Mt {rate $142.50) = $370.50

40 2.6Mt (Bunker S/C of
$10.00) =_ 2600
Transportation charges paid $396.50

Correct assessment:
96 cu. ft. = 2.4Mt (rate $142.50) = $342.00

40 2.4Mt (bunker 5/C of
$10.00) = _24.00
$366.00
Claim $ 30.50°

On the shipment of Intermediate Geraniol 60 to Rio de Janeiro complainant
was assessed:
326 cu. f1. = 8.15Mt (rate $165.00) = $1,344.75

40 8.15Mt(bunker S/Cof
$10.00) = 81.50
Ad. Val. 5.5 long tons
$.24) = 1.32
‘Transportation charges paid $1,427.57

Correct assessment:
300 cu. ft. = 7.5Mt (rate $165.00) = $1,237.%0

40 7.5Mt (bunker $/C of
$10.00 = 75.00

Ad. Val, 5.5 long tons
(8.24) = 1,32
§1,313.82

Claim 113.75

Here complainant seeks an adjustment in freight charges which were levied by
the carrier on the basis of an unintentional and erroneous declaration by com-
plainant of the cubic measurement of the cargo. Thus, the heavy burden of proof
requirement applies. It is believed complainant has met this requirement.

Complainant has provided detailed specifications and information sufficient to
clearly establish the dimensions of the 55-gallon drums it utilizes and the
resultant ocean shipping cube of 10.715 cubic feet, and also that the declared
excess cubic measurements were erroneous and unintentlonal. Reparation is
awarded. However, in computing the correct total: freight charges on the ship-
ment of Camphene 46 to Santos, complainant neglected to add, na doubt
inadvertently, the sum of $24.00 attributable to the application of the bunker
surcharge to the freight rate computation. Accordingly, reparation in the amount
of $144.25, rather than $168.25 is proper.

(S) GeorGE D. UNGLESBEE
Settlement Officer
April 19, 1978

* Complainant’s claim was for $34.50. The bunker surcharge of $24.00 was incorrectly excluded from the correct assessmont.
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INFORMAL DOCKET No. 50(I)

ORGANIC CHEMICALS (GLIDDEN-DURKEE)
DivisioN oF SCM CORPORATION

V.

JAPAN LINE

ORDER OF ADOPTION
June 26, 1979

On June 7, 1978, the Commission served notice of its determination to review
the decision of the Settlement Officer served in this proceeding on May 24, 1978.
In that decision the Settlement Officer awarded reparation to Complainant
Organic Chemicals (Glidden-Durkee) Division of SCM Corporation (Organic
Chemicals) for freight overcharges by Respondent Japan Line on shipments of
industrial chemicals from Jacksonville, Florida to Tokyo, Japan.

The Commission’s determination to review the decision of the Settlement
Officer was based on the fact that other complaint proceedings initiated by
Organic Chemicals against different carriers but involving the same facts and
issues, were pending in Docket Nos. 78-2 and 78-3.

Chief Administrative Law Judge John E. Cograve has now issued an Initial
Decision in Docket No. 78-2 in which he determined that Organic Chemicals
had sustained its burden of proving freight overcharges and on that basis awarded
reparation.? No exceptions were filed to the Initial Decision in Docket No. 78-2,
and that decision became administratively final on June 11, 1979.

In view of the foregoing, the decision of the Settlement Officer issued in this
proceeding is hereby adopted by the Commission.

IT IS SO ORDERED.

By the Commission.

(S) Francis C. HURNEY

Secretary
' The complsint in Dacket No. 78-3 was subsequently dismissed atter a I proposed by the parti¢s was approved by the
Commission.
* The Chicf Adminisirative Law Judge ined in Docket No. 78-2. as did the Sentement Officer in this proceeding. that freight
overcharges by the carriers resulted from on the of the cargo in the bills of lading by Complainant.

The evidence relied upon in these proceedings appears o support the conclusion reached.
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INFORMAL DockeTr No. 502(1)
OrGANIC CHEMICALS (GLIDDEN-DURKEE) Div. oF SCM CORPORATION

V.

JAPAN LINE

Adopted June 26, 1979

DECISION OF ROLAND C. MURPHY,
SETTLEMENT OFFICER'

Reparation Awarded
Organic Chemicals (Glidden-Durkee) Division of SCM Corporation (comp-
lainant) claims $613.07 from Japan Line (carrier) for alleged freight overcharges
on a shipment of industrial chemicals from Jacksonville, Florida to Tokyo,
Japan. The shipment consisted of 187 drums of intermediate linalool-95 (beta
type), intermediate-750 and hydroxycitronella pure, myrcene 85. Complainant
specifically alleges a violation of Section 18(b)(3) of the Shipping Act, 1916,
The transportation charge assessed by the carrier was based upon a total

measurement of 2180 cubic feet declared by the complainant and shown on the
applicable bill of lading. The total cubic meéasurement of the shipment was based
upon a measurement of 11.66 cubic feet per drum. Complainant asserts that the
correct total cubic measurement of the shipment should have been 2001 cubic
feet based on a measurement of 10.715 cubic feet per drum. The complainant
contends that the declared cubic measurements were unintentionally incorrectly
assessed and resulted from an erroneous application by complainant of Rule No.
2(b) of the governing conference tariff® which provides, in part, as follows:
*‘(b) Measurement Cargo:

Cargo freighted on a measurement basis shall be assessed rates on the gross or overall

measurement of individual pieces or packages when the cargo is delivered to the carrier, and

shall be computed in accordance with ‘Tweed’s Accurate Tables’, except-as may be otherwise

provided in paragrephs (c), (d), (e), () of this rule, subject to the following rule with respect to

disposition of fractions of inches:

**All fractions UNDER one-half inch are dropped.
**All fractions OVER one-half inch are extended 10 the next full inch.

‘‘Where there is a fraction of one-half inch on ONE dimension, it is extended to the next full
inch.

! Both parties have consented Lo the infarmal procedure of Rule 19(a) of the Commission's Rules of Practice and Procedure (46 CFR
3502.301-~304). this decision will be fina! unless the Commission elects 1o review it within 13 days from the date of service thereof.

* Far Bast Conference Tariff No. 27, FMC Ne. 10.
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““Where there zre fractions of one-half inch on TWO dimensions, the one on the small
dimension is extended to the next full inch and the other dropped. If these dimensions are equal,
drop one and increase the other to the next full inch.

‘“Where there are fractions of one-half inch on THREE dimensions, those on the largest and
smallest dimensions are extended to the next full inch and the other dropped.’”

The complainant computed the cubic measurement of a drum by increasing all
three dimensional fractions to the next full inch instead of dropping the two
fractions of less than one-half inch and increasing only the one remaining fraction
of over one-half inch to the next full inch. A drum measures 23 15/32" x 23 15/32"
x 34". Complainant computed the cube of a drum by multiplying 24" x 24" x 35"
for a total of 20,160 cubic inches or 11.66 cubic feet per drum (1,728 cubic
inches equal one cubic foot), instead of multiplying 23" x 23" x 35" which equals
18,515 cubic inches or 10.715 cubic feet per drum.

Complainant in support of his claim submitted the following:

1. An affidavit signed by complainant's Director of Purchasing. This document declares that all
55-gallon drums used by complainant conform to the United States Department of Transportation
Specification 17 E (DOT-17E) published in 49 CFR 178.116; and that the drums are procured from
one or the other of the following three sources: Florida Steel Drum Company, Inc. (Florida Drum),
Pensacola, Florida; Inland Steel Container-Division of Inland Steel Company (Inland Steel), New
Orleans, Louisiana; and Rheem Manufacturing Company {Rheem), Savannah, Georgia.

2. A copy of American National Standard Specifications for 55-Gailon Tight-Head Drums
(DOT-17E) (ANSI). In pertinent part, this publication reveals that the ocean shipping cube of the
drums covered thereby is 10.715 cubic feet. The figure contained in the standard shows the drums to
measure 23 15/32" in diameter over rolling hoops and 34 3/4” in overall height. Based upon these
dimensions, the resultant ocean shipping cube of a drum is 10.715 cubic feet. (23 15/32"x 23 15/32"x
34 3/4" or in conformity with Rule 12(a) of the conference tariffs 23" x 23" x 35" equals 18,515 cubic
inches, divided by 1,728 cubic inches per cubic foot, equals 10.715 cubic feet).

3. A copy of the specification sheet of Florida Drum, Inland Steel and Rheem. These specification
sheets indicate that the ocean shipping cube of the drums manufactored and sold by these companies
is, respectively, 10.72 cubic feet; *‘conform to ANSI Standards’’, and **10/9—meaning 10 9/12, or
10.75 cubic feet.””

4. A brief prepared by attorneys for complainant.

The Commission in considering claims involving disputes as to the nature of
cargo, if the cargo has left the custody of the carrier before the claim is brought
and the cargo cannot be reexamined, has traditionally imposed a heavy burden of
proof on complainant. In Informal Docket 283(I), Western Publishing Company,
Inc.v. Hapag Lioyd A.D., Order served May 4, 1972, the Commission stated:
“the test is what claimant can now prove based on all the evidence as to what was actually shipped.
even if the actual shipment differed from the bill of lading description. In rating a shipment the carrier
is not bound by shipper’s misdescription appearing on the bill of lading. Likewise, claimant is not
bound at least where the misdescription results from shipper' s unintentional mistake or inadvertence.
But where the shipment has left the custody of the carrier and the carrier is thereby prevented from
personally verifying claimant’s contentions, the claimant has a heavy ultimate burden of proof to
establish his claim.’* {emphasis added)

It is readily apparent there could have been no intent, purpose or motivation of
ultimate gain or advantage in the claimant/shipper’s perpetration of the error
underlying the claims. Since the shipper’s error was an unintentional mistake, he
is not bound by his erroneous declaration of cubic measurement.

On the shipment of 187 drums of industrial chemicals complainant was

assessed:
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2180 cu ft = 34.5 cu ft X Rate of $137.00 M = $7,466.50 transportation charges paid

40
Correct assessment:
2001 cut ft = 50.025 cu ft X Rate of $137.00 M = $6853.43 transportation charge

40
Overcharge is $613.07

Complainant seeks an adjustment in freight charges which were assessed by
the carrier based on an unintentional and erroneous declaration by complainant of
the cubic measurement of the cargo. Therefore, the heavy burden of proof
requirement applies. It is believed complainant has met this requirement.

The carrier has interjected a statement to the effect that he has refused to honor
the subject claim on the basis of Tariff Rule No. 9 in Tariff FMC-10 which
requires that claims be filed within six-months after date of shipment.?

Complainant has supplied detailed specifications and data sufficient to estab-
lish the dimensions of the 55-gallon drums it utilizes and the correct ocean
shipping cube of 10.715 cubic feet. It was also determined that the declared
excess cubic measurement was erroncous and unintentional. Complainant is
therefore awarded reparation in the amount of $613.07,

(S) RoLAND C. MURPHY
Settlement Officer

May 24, 1978

 The complaint was filed with this Commission within the time limit specifled by statute; and it has beon well established by the
Commission that carvier's so-called **six-month™* rule cannot act to bar recovery of en otherwise legitimate overcharge claim in such
cases,

s ™ nd ™
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Docketr No. 77-50

NORTH CAROLINA STATE PORTS AUTHORITY;
INTERNATIONAL LONGSHOREMEN'S ASSOCIATION,
AFL-CIO LocAaL 1426; INTERNATIONAL LONGSHOREMEN’S
AssocIATION, AFL-CIO, LocalL 1426-A, WAREHOUSEMEN

V.

DART CONTAINERLINE COMPANY, LIMITED

June 28, 1979

The use of an intermodal through rate to absorb the full cost of motor carrier transportation between
the adjacent container ports of Wilmington, North Carolina, and Norfolk, Virginia, is an unjust
and unreasonable device violative of sections 16 and 17 of the Shipping Act, 1916, when the
diverting carrier makes no vessel calls at Wilmington, the containerized cargo in question is first
brought to Wilmington from inland locations at shipper expense, facilities available at Wil-
mington can adequately accommodate the diverted cargo, and no transportation efficiencies are
created.,

George J. Oliver for North Carolina State Ports Authority.

A.A. Canoutas for International Longshoremen’s Association, AFL-CIO, Local 1426.

Samuel Whitt for Intemnational Longshoremen’s Association, AFL-CIO, Local 1426-A, Ware-
housemen.

Edwin Longcope and Frederick L. Shreves for Dart Containerline Co., Ltd.

Martin A. Hecksher and Thomas P. Preston for Delaware River Port Authority, er al.

REPORT

BY THE COMMISSION: (Richard J. Daschbach, Chairman; Thomas
F. Moakley, Vice-Chairman; James V.
Day, Commissioner)*

This is a complaint proceeding brought by Wilmington, North Carolina port
interests (Complainants) against the indirect or *‘substituted’” service arrange-
ment offered by Dart Containerline Company, Limited (Dart), under its FMC
Tariff No. 28.! Tariff No. 28 pertains exclusively to the export carriage of
unmanufactured tobacco in containers. It states that Dart has the ‘‘option’” of
serving Wilmington by direct vessel call or by overland service. Dart has
admitted, however, that it does not intend to send ships to Wilmington and is in
fact offering an intermodal motor/water service between Wilmington and

* Commissioner Karl E. Bakke dissenting and issuing a sep pinion. Ci issi Leslie L. Kanuk dissenting.
¥ Dart is a common carrier by water in the foreign commerce of the United States. The Complainants are: (1) the North Carolina State
Ports Authority; (2} Local 1426 of the ional Longsh ‘s Association; and (3) Local 1426-A, Warchousemen, of the
L *s Associati
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Europe.? Complainants allege that this one commodity intermodal service will
thereby unfairly divert cargo from Wilmington in violation of sections 16 and 17
of the Shipping Act, 1916 (46 U.S.C. 815 and 816).°

Under Tariff No, 28, Dart would accept containerized shipments of unman-
ufactured tobacco at the Port of Wilmington and pay motor carriers to transport
this cargo to Dart vessels calling at Norfolk, Virginia, an area within the Port of
Hampton Roads located some 236 highway miles to the north.* An ocean bill of
lading would be issued listing Wilmington as the port of origin and applying the
liability limitation of the Carriage of Goods by Sea Act (46 U.5.C. 1300 ef seq.)
to the inland segment of its route. Dart’s tariff rates from Wilmington and
Norfolk would be identical. Accessorial charges at the two ports are basically
equal. The overland cost of moving a container of tobacco from Wilmington to
Norfolk is approximately $300. Dart’s rate for the ocean transportation of
Wilmington cargo is therefore effectively $300 less than its ocean rate for
Norfolk cargo.®

All unmanufactured tobacco moving from Wilmington to Europe is con-
tainerized. Almost 32,000 tons of such cargo passed through Wilmington in
1977. It represented 11.4% of that port's total exports. Regular all-water con-
tainer service is provided to Wilmington by Seatrain International, S.A. (Sea-
train), and Polish Ocean Lines (POL), and vessel calls from these lines are highly
important to the economic position of Wilmington’s port. During 1977, Seatrain
carried 27,946 tons of tobacco in 1,449 containers. POL carried 4,031 tons in
101 containers. Because the tobacco carried by POL is purchased on behalf of the
Polish Government’s trade monopoly, only the tobacco carried by Seatrain is
likely to be diverted by Dart’s overland service, Seatrain’s tobacco carryings
represent about 10% of Wilmington’s total export cargo and have an annual
revenue potential to the port of approximately $80,000.00. Seatrain provides
adequate service to the Port of Wilmington to meet the needs of tobacco shippers,
and that port has adequate facilities for handling containerized tobacco ship-
ments.*

Wilmington is closer (between 6 and 66 miles) to most of the major tobacco
markets of North Carolina and Virginia than is Norfolk.” Dart and Seatrain offer a
"3 TardfT No. 28 does not involve *'substituted service™ as that term is generally understood by the Commission. *Substituted
service'’ occurs when a caior making regular vessel calls to a port is faced with unexpected aperating conditions requiring the use of
alternate service to fulfill the carrier’s existing carga commitments. A “*port” is a place where actual transportation by ocean going
vessels begins or ends and not merely a place possessed with port factlities. See 46 C.F.R. 531.2(m) adopted in Report and Order in

Docket No, 76-40, 17 S.R.R. 1255, 42 Fed. Reg. MBIO;:nymamHyAum:da Container Express, 17 S.R.R. 89, 100 (1977 rev'd
on other grounds, 580 F.2d 642 (D.C, Cir. 1978).

* Complainents also allege violations of section 8 of the Merchant Marine Act. 1920 (46 U.S.C. 867), & statuts not administered by
the Federal Maritime Commission and which contains no specific prohibitions in any event.

* Although Tariff No. 28 has a September 19, 1977 effective date, Dart's overland service had not been implemented at the time of
the Initlal Decision and may still be inactive. Complainants obtained & preliminary injunction against Tariff No. 28 from the United
States District Court for the Eastern District of North Caroline pending resolution of the instant FMC proceeding. Civil Action No.
77-73-CIV-7, served January 18, 1978, This injunction was dissalved on February 15, 1979 by the United States Court of Appeals,
North Carolina State Poris Authority v. Dart Comtaineriine Company, Ltd.. 393 F.2d 749 (dth Cir. 1979),

* The Comminsion's inmmochl tarifl mm; l!lllllllol'li |pply 1o the through routes of single carriers as well as ﬂujomt oﬂ'eﬁnn: of
more than ang carrier, motor of agr products is exempt from [nteratate Ci C

Dart’s motor/water service from Wilmington to Europe is not considered joint through transportation, but it is still an intermodal
through route subject to the requirement that the ocean portion of the through rate be separately stated in Dart's tariff, 46 C.F.R. 536.8.

4 w:lrmuulan installed & modern, high speed conuinercrane inMay, 1977 lnd was tohlve explnded conlemer storage and handling
-facilities in place by May, 1979. Wilmington's major disad in is the ab of g
four lane highway system between the major tobacco markets and ity docks.

7 See Exhibit No. 11 attached as Appendix ** A’ hereta. The 12 tob: kets in

L ¥

question are the most iatly significant to
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weekly service from Norfolk and Wilmington, respectively. Dart’s service
reaches certain relevant European destinations a few days sooner than Seatrain’s,
but any advantage in speed is usually unimportant to tobacco shippers because
unmanufactured tobacco is not a time sensitive commodity.® The largest single
destination for unmanufactured tobacco leaving both Wilmington and Norfolk is
Hamburg, Germany. Containerized tobacco is sensitive to differences in inland
transportation costs.

On January 19, 1979, Administrative Law Judge Stanley M. Levy (Presiding
Officer) issued an Initial Decision denying the Complaint. The Initial Decision
relied heavily upon the Commission’s 1978 minilandbridge decisions, particu-
larly upon the port diversion standards articulated in the ‘“CONASA’’ decision.®

POSITION OF THE PARTIES

1. Complainants

Exceptions to the Initial Decision were filed by Complainants which argue that
the Presiding Officer:

(1) failed to find that Dart would not move containers through the Port of
Wilmington;*?

(2) failed to find that Wilmington is closer to eight of the twelve tobacco
markets examined in the proceeding;!

(3) erroneously applied the cargo diversion standards articulated in the Com-
mission’s CONASA decision to the instant proceeding;

(4) failed to distinguish the facts of the present case from those of the
CONASA decision;

(5) failed to recognize the continuing validity and present applicability of
local absorption cases such as Intermodal Service to Portland, Oregon, 17
F.M.C. 106 (1973); Sea-Land Service, Inc. v. South Atlantic & Caribbean Line,
Inc., 9 F.M.C. 338 (1966); and City of Portland v. Pacific Westbound Confer-
ence, 4 F.M.B. 664 (1955).

(6) failed to place upon Dart the burden of proving that unmanufactured
tobacco in containers is not naturally tributary to Wilmington;

(7 failed to consider the long-term effects of cargo diversion on the viability
of carrier service to a port,

N i handled by that port. The market at

2

Wilmington, but arc not necessarily the sole source of
Goldsboro, North Carolina closed in early 1978.

* Dant’s southcastern sales manager testified that some tob are handled on an expedited basis, but that most tobacco is
stored for a year after arrival in Europe. The record does not indi that tob is h d in port terminal areas. European
consignees seeking special types of tobacco would therefore obtain it frem warehouses located in the major tobacco markets and would
best save transit time by sending their cargo directly to Norfolk rather than using an intermodat routing through Wilmington,

* The Commission has denied port diversion complaints based upon intermodal through rates between U.S. East Coast ports and the
Far Bast, Council of North American Shipping Associations {CONASA} v, American President Lines, Inc., 18 S.R.R. 174 (1978), and
between U.S. Gulf Const ports and Europe. Port of New Orleans v. Seatrain International. 5.4., 18S.R.R. 763(1978). Inthese cases,
vessei calls were made at a different range of ports under a direct intermodal routing hundreds of miles shorter and several days faster
than the all-water route available through the complaining ports.

* Complainants must believe insufficient emphasis was given to this fact, as it was stipulated by the parties and plainly stated in the
Initial Decision.

1 The Initial Decision discusses four of the twelve tob markets ined in the pr: ding and makes the accurate. but diluted

finding thet Wilmington is an *average of 11 miles'" closer to the major markets than is Norfolk. Complai urge that the findings be
modified 1o state that the *major tobacco markets are from 6 to 66 miles closer to Wilmington.*
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2. Intervenors

On March 7, 1979, the Delaware River Port Authority and related Philadelphia
port interests filed a **Petition to Intervene’’ for the limited purpose of excepting
to the Initial Decision. The Commission granted this petition on May 9, 1979.

The intervenors espouse the same position as Complainants, Their Exceptions
are largely duplicative, except that they include the broader policy argument that
denial of the complaint would unduly concentrate shipping services at the Port of
Norfolk and injure Wilmington's viability as a container port. They also argue
that the Presiding Officer erroneously concluded that Dart’s substituted service
would- further the public interest and economic welfare of the entire nation.

3. Respondent

Dart contends that the Initial Decision is correct in all respects. Particular
emphasis is given to the fact that the Presiding Officer’s findings relating to the
naturally tributary status of the major tobacco markets were based upon Com-
plainants’ own evidence, Dart argues that Tariff No. 28 must be lawful because
cargo originating at these markets is clearly tributary to both Norfolk and
Wilmington,

DiscuUssioN

The gravamen of any port equalization complaint is whether a class of shippers
should bear certain costs which the carrier is willing to assume; to analyze
equalization practices in terms of whether the carrier is ‘‘assuming costs the
shipper otherwise would have borne’’ evades the issue. Although intermodal
transportation may not result in the ocean carrier assuming a particularly iden-
tified cost item for the shipper, the incremental pricing theory ordinarily em-
ployed in such cases clearly permits cost savings which are not experienced by
port-to-port shippers. An ocean carrier therefore **absorbs’’ elements of shipper
cost whenever it publishes a joint through rate (or a proportional rate) which is
lower than its local rate.’® An *‘absorption’’ is not necessarily unlawful.!® The
question presented by the instant case, therefore, is should Dart be permitted to
absorb the entire costs of transporting export tobacco to the next closest compet-
ing port after the tobacco has arrived at Wilmington from inland points of
origin.'¢

The Commission recently held that the cargo diversion standards developed in
its minibridge decisions are applicable to local port equalization practices as well
as equalization affecting ports in distant port ranges.'® The fact that the CONASA
standards apply to all cargo diversion complaints does not mean that all diver-

" The cost of bringing ¢argo to the place where ocean tramsportation beging is 8 cost for whichthe shipper is fully responsible absent
some allevistion of that cost by the ocean carrier. Special ocean rates which make through carrlage more attractive effectively reduce
the shipper’s inland costs.

" The terms **sbsorption’* and **equalization’ tend to be used interchangeably to describe diversionary activities. The choice of
terminology has lintle. if any. substantive significance in such matters, each of which tust be examined on its own particular facts. See
Intermodul Service 1o Portiand, Oregon, supra, at 132,

** There are closer ports {(¢.q.. Morehead City, North Carolina), but net with comparable contuiner curgo facilities. Except when
Tariff No. 28 applies. Durt places the cost of transporting tobacee to ship's tackle upon the shipper.
W Puc{fic Westhound Conference-Equalitation Rules and Practives, Order Restructuring Procesding. 19 S.R.R. 133 (1979).
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sionary practices are lawful.'® These standards were designed to accommodate
and promote transportation improvements, not to encourage unnecessary back-
hauling and other inefficiencies.

The burden of establishing whether unmanufactured tobacco in containers is
naturally tributary to Wilmington is upon the Complainants, not upon Dart. It is
unnecessary, however, for Complainants to prove the existence of a precise zone
from which tobacco would move only to Wilmington. It is sufficient that
legitimate transportation factors consistently direct an identifiable quantity of
cargo from identifiable points of origin to the Port of Wilmington.

Iniand freight rates from the major Virginia/North Carolina tobacco markets to
Norfolk and Wilmington vary significantly because tobacco is an ICC-
exempt commodity and shippers negotiate individualized rates with motor car-
riers.'” In any given case, it may cost more to ship to Wilmington than to Norfolk,
even if Wilmington is the shorter haul. Nonetheless, it must be assumed that there
is a consistent inland cost differential favoring Wilmington. Other things being
equal, shippers would not otherwise send containerized tobacce to Dart at
Wilmington—they would send it to Dart at Norfolk. The very nature of Dart’s
intermodal service depends upon the fact that some unmanufactured tobacco will
naturally move to Wilmington. That tobacco from the same or similar origins
also moves consistently through the Port of Hampton Roads does not defeat
Wilmington’s claim to naturally tributary status as to cargo which has already
arrived at its port.

One of the four criteria for determining whether cargo is naturally tributary to a
port is the ‘‘natural or geographical transportation patterns and efficiencies’”
governing the proposed movement.'* CONASA decision, at 779. See generally
Proportional Commodity Rates on Cigarettes and Tobacco, 6 F.M.B. 48 (1960).
Minibridge transportation allows cargoes originating within a reasonable dis-
tance of East Coast port cities to benefit from the natural transportation efficien-
cies of a rail/water movement through West Coast gateways. In the instant case,
tobacco shippers are encouraged to benefit from Wilmington’s geographic and
inland rate advantages, by delivering European trade tobacco containers to that
port from destinations 60 to 200 miles away. Dart then deprives Wilmington of
these advantages by backhauling this cargo to Norfolk—a greater overland
distance than the direct route—without moving it significantly closer to its
ultimate destination. This inefficient practice would also result in *‘subsidiza-
tion’’ of the transportation costs of tobacco shippers which use Dart’s Wil-
mington service by those similarly sitwated shippers which send their containers
directly to Notfolk. In this era of inflation and dwindling fuel resources, ship-
pers, carriers and the commerce of the United States are best served by competi-

" In this sense. Intermodal Service to Portland, Oregon, supra. and Sea-Land Service, inc. v. South Atluntic & Curibbean Line,
Inc.. supra, sill reflect Commission policy. The actus! holdings of the minibridge cases are not precedent for overland cost ahsorptions
intended 10 attract cargo tributary from mearby poris with adequate facilities for handling such cargo.

¥ Inland freight costs from the tob rikets to Wilmington range b $120 and $360 and between 5140 and $330 to
Norfoik. Shippers located in moat of the 12 markets can find at least one motor carrier with a Norfolk rate that is lower than another
motor carrier's Wilmington rate and vice versa. ilowever, rates from Goltdsboro, Kinston and Smithfield, North Carolina will generally
be lower 10 Wilmington than 1o Norfolk because these three markets are so much closer 1o Wilmington. Exhibit 10.

* The other three criteria are: historic cargo patterns, infand transp ion rates, and shipper/cargo needs. The record indicates that
contsinerized tobacco has moved through Wilmington in i ities since 1972, that Wilmington is inland rate favorable to
certain tob rkets and that Wilmi can d inerized tobacca shig
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tion which increases productivity rather than competition based upon artificial
shipper inducements.'®

Whatever the inland rate differential between a parucula: tobacco market and
Wilmington and between that market and Norfolk, it is considerably less than the
$300 cost of transporting a container 236 miles from Wilmington to Norfolk.2*
Under these circumstances, Dart's payment of the full $300to attract the business
of shippers who stand to save only some small fraction of that amount is an unfair
competitive device. This unfairness is aggravated by the fact that Dart’s tariff
applies to all containerized tobacco tendered at Wilmington, regardless of its
point of origin.

The record fails to show why it is necessary for Dart to compete for unman-
ufactured tobacco in this manner.?! Although Dart’s intermodal service from
Wilmington may fail to achieve commercial acceptance, it is also possible-that
containerized tobacco is so cost sensitive that the prospect of saving $40 or $50
on inland transportation will cause the diversion of all Wllnington’s present
tobacco business—a full 10% of that port’s export cargo. The CONASA stand-
ards do not require that a port actually suffer a substantial loss of cargo before
remedial action may be taken. The clear possibility of substantial harm is
sufficient. Such a possibility exists when a substantial quantity of cargo is subject
to an unfair diversionary practice. The export tobacco subject to Dart’s Tariff No
28 represents a substantial quantity of Wilmington’s cargo.

Diversion of naturally tributary cargo cannot be justified simply because a
carrier makes a business decision not to compete head on with carriers which
serve a particular port by direct vessel call. In the present case, Dart contended
that its overland service from Wilmington was justified because the containerized
tobacco Seatrain carried from Wilmington in 1977 could be transported by Dart -
at considerably less expense by using a motor carrier rather than a feeder barge or
direct containership call. This **single commodity*’ analysis only emphasizes the
unfairness of Tariff No. 28 to those carriers which doinvest in all-water service to
Wilmington. A diverting carrier must demonstrate more than the attractiveness:
of certain cargoes at effectively lower ocean-rates. Dart has not proven that the
cost, operational and competitive characteristics of serving Wilmington make
regular containership service to that'port inherently unreasonable.

Accordingly, the Commission concludes that Dart's FMC Tariff No. 28 is
unduly preferential and-unjustly dlscnmmatory within the meamng of sections 16
and 17 of the Shipping Act, 1916,

THEREFORE, IT IS ORDERED, That the complamt of-the North Carolina
State Ports Authority and Intérnational Longshoremen s Association is granted;
and

IT IS FURTHER ORDERED, ‘That Dart Containerline Company, Limited’s,
FMC Tariff No. 28 is cancelled; and

A different situation would be presented if Dart were to compete for Nafth Carolinia tobacco by openly adjusting its Norfolk rafes
rather than publishing flctitious Wilmington rates. In any event, it wauld be most appropriate for Dart ta publish a trye point-to-point
intermodal teriff from the major tobagco markets so Burope (e.g.. Danville, Virginia, to Hamburg, Germany).

** Excluding Goldsboro, the greatest geographicat differsptlal is 66 miles in favor of Wilmington.

* Dart nppmnl!y devised its inefficient **trianguler route”* because of restrictions in U.S. North Atlantic conference agreements 1o
which Dart is a party. See- February 14,1978, **Petition for Declaratory Order™ at 4, wherein Dart states that it is an independent
operator at Wilmington, but a conference operator at Nerfolk.

M"MEMOC
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IT IS FURTHER ORDERED, That Dart Containerline Company, Limited,
cease and desist from publishing tariffs or offering transportation between the
Port of Wilmington, North Carolina and European destinations whereby con-
tainerized tobacco is carried overland at Dart’s expense from Wilmington, North
Carolina to vessels calling at Norfolk or other areas within the Port of Hampton
Roads, Virginia; Provided, that any cargo which has been already accepted by
Dart at Wilmington, but not yet delivered to its European destination, may be so
transported.

{(S) Francis C. HURNEY
Secretary
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APPENDIX A
MILEAGE
FROM TO
Norfolk, VA Wilmington, NC  Morehead City, NC
Danville, VA 191 202 223
Farmville, NC 131 112 93
Goldsboro, NC 160 89 92
Greenville, NC 123 117 80
Henderson, NC 137 158 163
Kinston, NC 151 85 67
Oxford, NC 145 163 1m
Rocky Mount, NC 116 134 115
Smithfield, NC 161 110 113
Wendell, NC 153 132 130
Wilson, NC 134 117 118
Williamston, NC 114 148 79
And From
Wilmington, NC 236 102

North Carolina State Ports Authority

Commissioner Karl E. Bakke, dissenting.

In my view, the Administrative Law Judge's analysis of the facts of record and
applicable law is sound and should have been adopted.

The majority, in choosing to do otherwise, have sought to substitute an *‘ivory
tower’’ regulatory theory for pragmatic commerical judgment. This rather
surprises me, given the dispositon of my esteemed colleagues to joining con-
sistent (and legitimate) criticism of the Department of Justice for precisely that
presumption.

Significant, and fatal, inconsistences in the majority’s reasoning are apparent:

® They observe that ‘‘ A different situation would be presented if Dart were to
compete for North Carolina tobacco by openly adjusting its Norfolk rates
. . ."*[i]t would be most appropriate for Dart to publish a true point-to-point
intermodal tariff from the major tobacco markets to Europe . . .’ [Report, p. 12,
n. 19.] So much, at the majority’s own hands, for the ‘‘naturally tributory cargo’’
theory that the majority seek to resurrect for purposes of this case.

o They lmply that by underwriting the “‘backhaul’’ cost from Wilmington to
Norfolk, Dart is prejudicing Seatrain’s ability to compete for handling that cargo
out of Wilmington. (Report, p. 12.) Yet, the commercial reality of the competi-
tion involved is ignored. If it costs Dart $300 per box to move the export tobacco
cargo to Norfolk, Seatrain ought to be ablé to adjust its rate out of Wilmington
downward by an amount sufficient to retain a competitive price advantage, which
could even be less than the net cost basis of Dart's ‘‘backhaul’’ to Norfolk.
Would the majority view such a rate adjustment by Seatrain as unjustly dis-
criminatory-as to Dart if the lower ocean freight cost to shippers were to divert
tobacco from Norfolk to Wilmington?

¢ They imply that Dart is required to demonstrate that it is *‘necessary .
compete for unmanufactured tobacco in this manner.’* [Report, p. 12] Balder-
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dash. If imagination or innovation in competitive mechanisms must be necessary
before it will be permitted, the free enterprise system is dead.

® They cite “‘dwindling fuel resources”’ in condemning Dart’s *‘backhaul’
from Wilmington to Norfolk [Report, p. 12], yet observe that Dart has “*not
proven that the cost, operational and competitive characteristics of serving
Wilmington make regular containership service to that port inherently unreason-
able.”” [Report, p. 14.] The record clearly demonstrates the contrary: for the
cargo here involved, which is the only issue before the Commission, it is
manifest that the bunkerage consumption alone for direct pick-up at Wilmington
rather than Norfolk would be prohibitive.

Inshort, I view the majority decision as a classic of rationalization, rather than
of the ratiocination that one might reasonably expect of a quasi-judicial body.

Commissioner Leslie Kanuk, dissenting: 1 would adopt the Initial Decision and
agree with the points raised in Commissioner Bakke’s dissent.

(S) Francis C. HURNEY
Secretary
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Docket No. 79-4
SoL Spitz CoMPANY, INC.

V.
AMERICAN PRESIDENT LINES, LTD.

NOTICE
June 28, 1979

Notice is given that no appeal has been filed to the May 15, 1979, order of
dismissal in this proceeding and the time within which the Commission could
determine to review that order has expired. No such determination has been made
and, accordingly, the order of dismissal has become administratively final.

(S) Francas C. HURNEY
Secretary
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No. 79-4
SoL Seitz Co., INc.
V.

AMERICAN PRESIDENT LINES, LTD.

Finalized on June 28, 1979

Merel G. Nissenberg of Nissenberg & Nissenberg for Complainant.
J. Donald Kenny of Kenny & Finan for Respondent.

NOTICE OF (1) WITHDRAWAL OF COMPLAINT
(2) DISCONTINUANCE OF PROCEEDING

In Docket No. 78-37, Rene D, Lyon Co., Inc. v. American President Lines,
Initial Decision of Administrative Law Judge Charles E. Morgan, served April
16, 1979 (19 SRR 213) footnote 2, page | states, ‘‘ Another proceeding in which
the issues appear to be similar is No. 79-4, Sol Spitz v. American President
Lines, Ltd.”’ A letter from counsel for the complainant, dated and postmarked
San Diego, California May 10, 1979, received May 14, 1979, stated. inter alia:

Subsequent to the decision handed down in the case of Rene D. Lyon, Inc., v.
American President Lines, Ltd. (Docket No. 78-37), the Complainant in Docket
No. 79-4, Sol Spitz Co., Inc., has decided to dismiss its Complaint and has
agreed with Respondent American President Lines to terminate the said proceed-
ings, with each side to bear its own costs.

Accordingly, I am enclosing herewith the original of a stipulation incorporat-
ing the above terms and signed for said parties by the attorneys therefor.

STIPULATION

IT IS HEREBY STIPULATED by and between SOL SPITZ CO., INC., and
AMERICAN PRESIDENT LINES, LTD., by and through the parties’ respective
attorneys, that the Complaint in the matter of SOL SPITZ CO., INC. v. AMER-
ICAN PRESIDENT LINES, LTD., Docket No. 79-4, be dismissed and the
entire action terminated, each party to bear its own costs.

DATED: May 7, 1979. [/s/ Merel G. Nissenberg]
MEREL G. NISSENBERG
Attorney for Complainant,
SOL SPITZ CO., INC.
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DATED: May 8, 1979. [/s/ J. Donald Kenny]
J. DONALD KENNY
Attorney for Respondent,
AMERICAN PRESIDENT LINES, LTD.

DiscussioN

The complainant has decided to dismiss its complaint, i.e., to remove it, to
take it away from the Commission without any further hearing. It is found and
concluded that the complainant has this right. It is commendable that the Initial
Decision of Judge Morgan in the Lyon Co. case, supra, aided and abetted
counsel’s decision to dismiss the complaint herein.

The stipulation above of counsel also helps clarify the termination of the entire
action.

Upon consideration of the above,. the Presiding Administrative Law Judge
Jinds and concludes, in addition to the findings and conclusions hereinbefore
stated:

1. Dismissal of the complaint by the complainant is accepted and approved.

2. Termination of this proceeding is approved.

Wherefore, it is ordered, subject to review by the Commission as provided in
the Commission’s Rules of Practice and Procedure, that;

(A) The complaint in this proceeding be and hereby is dismissed in conformity
with complainant’s decision so to do.

(B) This proceeding be and hereby is discontinued.

(S) WILLIAM BEASLEY HARRIS
Administrative Law Judge
May 15, 1979
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DockeT No. 71-70
DELAWARE RIVER PORT AUTHORITY, ET AL.
V.

UNITED STATES LINES, INC., ET AL.

Docket No. 73-13
DELAWARE RIVER PORT AUTHORITY, ET AL.
V.

SEATRAIN LINES, INC,

NOTICE
June 28, 1979

Notice is given that no appeal has been filed to the May 15, 1979, order of
dismissal in this proceeding and the time within which the Commission could
determine to review that order has expired. No such determination has been made
and, accordingly, the order of dismissal has become administratively final.

(S) Francis C. HURNEY
Secretary

. a .
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No. 71-70
DELAWARE RIVER PORT AUTHORITY, ET AL.
V.

UNITED STATES LINES INC., ET AL.

No. 73-13
DELAWARE RIVER PORT AUTHORITY, ET AL.

V.

SEATRAIN LINES, INC.

(1) MOTION TO WITHDRAW COMPLAINTS GRANTED;
PROCEEDINGS DISCONTINUED

Finalized on June 28, 1979

Complainants Delaware River Port Authority and six other complainants
representing Philadelphia interests’ have filed a motion seeking permission to
withdraw their complaints in these two proceedings. Complainants assert that
because of the long passage of time in connection with a companion Commission
investigation, Docket No. 73-35, Intermodal Service of Containers and Barges
at the Port of Philadelphia, etc., which was discontinued by order of the
Commission, served January 2, 1979, they are no longer in a position to proceed
to a hearing on their complaints, witnesses having become unavailable, and
evidence having become stale or unavailable as to the events described in the old
complaints. They seek to withdraw their complaints without prejudice and have
obtained the concurrence in this request from the only two respondents remaining
in the cases, United States Lines, Inc. and Seatrain Lines, Inc. However, these
two respondents disassociate themselves from the lengthy statement of reasons

* The other six complainants are in Docket No. 73-13 and except for the Greater Philadelphin Chamber of Commerce. are also
compluinants in Docket No. 71-70. The six are: Philadelphia Port Corporation; Port of Philadelphia Marine Terminul Association;
Philadelphia Marine Trade Assaciation; City of Philadelphia; ILA. Philadelphia District Council; and the Greater Philadelphia
Chambes of Commerce.

1190 LI +-RY W al
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which complainants advance in support of their motion, having advised comp-
lainants’ counsel that while not objecting to withdrawal of the complaints without
prejudice, respondents do not concur in the supporting statement.

If complainants wish to withdraw their complaints for whatever reasons, there
is no authority of which I am aware which would require that they continue to
litigate or that the case must continue under the circumstances which now exist.
Accordingly, the motions to withdraw the complaints are granted and these
proceedings are discontinued.

(S) NormanN D. KLINE
May 15, 1979 Administrative Law Judge
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Docket No. 79-20
C. S. GReeNE aAND COMPANY, INC.
V.

SEA-LAND SERVICE, INC.

NOTICE
June 28, 1979

Notice is given that no exceptions were filed to the May 23, 1979 initial
decision in this proceeding and the time within which the Commission could
determine to review that decision has expired. No such determination has been
made and, accordingly, the initial decision has become administratively final.

(S) Francis C. HUrRNEY
Secretary
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No. 79-20
C. S. GREENE AND COMPANY, INC.
V.

SEAa-LAND SERVICE, INC.

Finalized on June 28, 1979
Reparation granted.

Glenn Weisenberger for C. S. Greene and Company, Inc.
J. M. Ridlon for Sea-Land Service, Inc.

INITIAL DECISION OF JOHN E. COGRAVE,
ADMINISTRATIVE LAW JUDGE!

C. S. Greene and Company, Inc. holder of freight f»rwarder license FMC No.
927, seeks the recovery of alleged overcharges in the amount of $6,373.29 from
Sea-Land Service, Inc., a common carrier by water subject to the Shipping Act,
1916. Greene alleges that Sea-Land violated section 18(b) (3) of the Shipping Act
by imposing an improper freight rate on two shipments of ‘‘carbon paper’” which
were carried by Sea-Land from New Orleans, Louisiana, to Rotterdam, Holland.
Greene requests that claim be handled by the shortened procedure allowed under
Subpart K of the Commission’s Rules of Practice and Procedure (46 CFR
502.181 et seq.).? Sea-Land has consented to the shortened procedure.

The basis for Greene’s complaint is that Sea-Land applied the rate for *‘carbon
paper”’ to the cargo in question when in actuality the shipment was made up of
electrostatic masters. It appears from the record here that the erroneous descrip-
tion was made by Greene who prepared the bill of lading. In any event, Sea-Land
using the description on the bill of lading, applied the Paper N.O.S. rate since the
Gulf European Freight Association Tariff No. 2 (FMC 2) had no specific
commodity rate for carbon paper. The N.O.S. rate $159.52 W/M was applied
and resulted in freight charges of $9,297.22. Greene paid the charges and then
billed the A.B. Dick Company, Greene's principal, for the same amount. A.B.
Dick, however, deducted $6,373.29 from Greene’s bill on the ground that

' This decision will become the decision of the Commission in the absence of review thercof by the Commission (Rule 227, Rules of
Practice and Procedure, 46 CFR 302.227).

* zn brief Subpart K provided for the decision of a case on the complaint. affidavit, and memorandum of law by the complainant and
the answer and memorandum of respondent. No oral hearings are contemplated.
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Greene had misdescribed the shipment as carbon paper when it was in fact a
shipment of *‘Electrostatic masters.”’

By letter dated August 28, 1978, Greene sought to recover the overcharges
from Sea-Land. The letter assigned the Overcharge Claim number 6,187,051 and
had attached to it as supporting documents:

1 Copy of Standard Overcharge Claim

1 Copy of Shipper’s Export Declaration

1 Copy Shipper’s Corrected Export Declaration

1 Copy your [Sea-Land's] B/L 031-717434 dated 4-08-77

1 Copy Shipper’s Commercial Invoice/Packing List®

The letter closed by requesting Sea-Land to acknowledge the complaint and

inform Greene of its disposition. The claim was submitted some 16 months after

date of shipment. In a letter dated October 23, 1978, Sea-Land told Greene that:
. . it would appear that your claim is indeed in order, However, further review of the claim indicated

that the claim for adjustment of freight charges was filed on August 29, 1978 as opposed to the sailing

date of the vessel, April 7, 1977,

Sea-Land then noted that Original page 70 of the Gulf European Freight Associa-

tion Tariff No. 2 prohibited Sea-Land from processing the claim. Sea-Land then

‘“‘respectfully’’ declined any responsibility for payment of the claim. Greene then

filed this complaint.

On the basis of the foregoing Greene alleges in addition to the already noted
18(b) (3) violation, that Ru' 28 violates section 17 of the Shipping Act because it
provides for an unjust and unreasonable practice in the adjustment of claims. The
fact that the Association itself is not a party aside, the Commission has consid-
ered this so-called six-month rule on several past occasions and has refused to
find it in violation of section 17. See e.g., Time Limit on Overcharge Claims, 10
F.M.C. 1 (1966); Proposed Rule-Time Limit on Filing Overcharge Claims,
12 F.M.C. 298 (1969). As for the alleged violation of section 18(b) (3), Sea-
Land *‘neither admits or denies’’ that it has committed a violation. Sea-Land
does admit, however, that the claim is accurate with appropriate mathematical
corrections.*

The record before me indicates that the commeodity actually carried by Sea-
Land was electrostatic masters and that the rate which should have been applied
was that found.on 9th Rev. Page 98, Gulf European Freight Association Tariff
No. 2 for ‘‘electrostatic paper in rolls, etc.” I therefore find that Sea-Land has
violated section 18(b) (3) of the Shipping Act.?

Although Greene described the shipment as carban paper on the bill of lading,
A.B. Dick, the shipper described shipment as electrostatic masters on its own
Shipper’s Invoice and Packing List; Additionally, the record contains a specifica-
tion sheet put out by A.B. Dick which demenstrates that the term electrostatic
masters as uysed by that company means. the same thing as *‘electrostatic copy
paper in rolls, etc.” as set out in the Association tariff. Finally, there is in the

* The letter and supporting documents were attached to the complaint as exhibits.

! The cormct rate for *‘electrostatic masters” [i.e. electrostatic copy paper. in sheets or rolls, in cartons, on pallots. in house-to-
house containers, minimum 18 wns per container] was $81.73, A.B. Dick emoneously applicd a rate of $80,78, Using thw $81.79 rate
(the correct rate) the avercharge was $6,337.29.

* A finding of a violation is a necessary prerequisite to an award of feparation under section 22, even where as here the respondent
was jusiified in relying on the description of dw bill of lading.
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record an affidavit by Edward Pudlo, a Senior Traffic Specialist for A.B. Dick
which affirms that the shipment in question consisted of electrostatic masters.
Thus, the complainant has shown by a preponderance of the evidence that the
commodity shipped was electrostatic masters.

Accordingly, Sea-Land Service, Inc., is ordered to pay, as reparation, to C. S.
Greene and Company, Inc., the sum of $6,337.29.

Upon notice from complainant that payment has been received the case will be

dismissed.

(8) JoHN E. CoGRAVE
Administrative Law Judge

WASHINGTON, D.C.
May 18, 1979
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