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FEDERAL MARITIME COMMISSION

DOCKET No 73 17

SEA LAND SERVICE INC AND GULF PUERTO RICO
LINES INC PROPOSED RULES ON CONTAINERS

DOCKET NO 74 40

PUERTO RICO MARITIME SHIPPING AUTHORITY
PROPOSED ILA RULES ON CONTAINERS

REPORT AND ORDER ADOPTING INITIAL DECISION

June 4 978

Docket No 73 17 was instituted on April 13 1973 to determine whether the
so called 50 mile container rules proposed by Sea Land Service Inc Sea
Land and Gulf Puerto Rico Lines Inc GPRL in the V S East and Gulf Coast
Puerto Rico trade were violative of sections 14 Fourth 16 First and 18 a of the
Shipping Act 1916 and section 4 of the Intercoastal Shipping Act of 1933

Thereafter Respondent Sea Land proposed revisions to its tariff rules which it
claimed would cure the infirmities which led to the investigation and suspension
However by Commission Order of August 10 1973 these revisions were

likewise placed under investigation This investigation proceeded under the

August lO Order until September 1974

During the period between April 1973 and September 1974 Sea Land and
GPRL withdrew from the Puerto Rican trade and the Puerto Rico Maritime
Shipping Authority PRMSA succeeded them as an ocean common carrier in
that trade On August 2 1974 PRMSA filed its tariff which was to become
effective on September 16 1974 at or about which date PRMSA was to enter the
V S East and Gulf CoastPuerto Rico trade as an ocean common carritr Certain
portions of that tariff set forth identical provisions to those already under
investigation Therefore by Order of September 13 1974 the Commission

placed PRMSA s proposed tariff rules under investigation consolidated the new

investigation Docket No 74 40 with the existent Docket No 73 17 and
ordered that the record already adduced in Docket No 73 17 be used to the
fullest extent possible to develop the issues in Docket No 74 40

Thereafter on February 14 1975 PRMSA filed amendments to its proposed
tariff By Order of March 14 1975 the Commission ordered that these amend
ments be made a part of the ongoing investigation and that any future change
amendment or reissuance be so incorporated This Order puts in issue the rules
of PRMSA as they stood at the time of hearing

21 F M C



2FEDERAL MARITIME COMMISSION During the course of these proceedings various participants either were named asparties or intervened As the case came before usthe parties tothe pro ceeding inaddition toPRMSA were Commonwealth of Puerto Rico Com monwealth Council of North Atlantic Shipping Associations CONASA International Association of NVOCC sNVOCC sNational Customs Bureau and Forwarders Association of America Inc National New York Foreign Freight Forwarders Brokers Association NYFF Consolidated Forwarders Intermodal Corp CONFICO Puerto Rico Manufacturers Association Truck Drivers Local Union Number 807 of the International Brotherhood of Team sters et al Teamsters Local 807 American Importers Association AlA Household Goods Freight Forwarders Association of America Inc and Com mission Hearing Counsel After many months of hearings and the amassing of avoluminous record Administrative Law Judge Charles EMorgan issued his Initial Decision inwhich hefound that the Commission had jurisdiction over the rules inissue and that such rules violated the sections of the Shipping Act asalleged Exceptions tothe Initial Decision were filed byPRMSA and CONASA Replies thereto were submitted byHearing Counsel bythe NVOCC sand byNational NYFF and CONFICO Oral argument was heard and these proceedings came before usfor decision While our decision inthese proceedings was pending the validity of the collective bargaining rules which underlie the tariff rules was challenged before the NLRB The collective bargaining provisions called Rules onContainers were found tobeinviolation of the National Labor Relations Act bythe NLRB and the ILA and NYSA were ordered tocease their implementation and enforcement That finding was upheld and the NLRB sorder directed tobeenforced bythe Court of Appeals The Supreme Court denied certiorari As aresult of the NLRB sdecision PRMSA filed atariff note providing that itstariff rules oncontainers would not beenforced pending adetermination of the validity of the underlying collective bargaining rules bythe proper court of law2Inlight of this tariff note provision and the holdings of the various courts byOrderissued August 101977 we discontinued these cases onthe ground that the allegedly unlawful rules oncontainers published byPRMSA had been effec tively withdrawn byitFollowing issuance of our Order of Discontinuance petitions for reconsideration were filed On the basis of these petitions we granted reconsideration of the proceedings Replies tothe Petition for Recon siderations were filed byHearing Counsel and PRMSA By Order onReconsideration issued simultaneously with this Report and Order we vacated our previous Order of Discontinuance and determined toissue IThe NLRB decision was served December 91975 IIwas upheld bythe Court of Appeals at 37F2d706 1976 and denial of trInrf rwall ordered bythe Supreme Court 81429 US104O 1977 The Supreme Court also denied rehearing byOrder of February 281977 U1 LEd2d589 tFor amore thorOUih discussion of this tariff note see our Order onReconsideration issued Ihis date 1These rules were infact specitically cancelled bynotice inPRMSA stariff effective November 61977 Petitioners were INational Customs Brokers Forwarders Assnciation of America Inc New York Foreign Freight forwarders Bmkel liAssochllion Inc lInd Consolidated Freil ht Forwarder Intermodul Corp tiling ajoint pelition 2International Associalion of NVOCC sand 3Hearing Counsel IPursuant torules applicable 10proceedings of this vintage noreplies tothe pelilions were permitted until Ihe request for reconsiderution was sranted See 46CFRSections 502 261 and 502 262 asprovided prior toMay 191916 21FMC



SEA LAND SERVICE INC ET AL PROPOSED RULES ON CONTAINERS 3

a decision on the merits of the proceeding As a result we have once more

reviewed the record of these cases and herewith serve our Report

DISCUSSION

Many of the exceptions are merely reargument of positions taken before the

Presiding Officer Therefore some will not be discussed here However we have
devoted a great deal of time and care to a thorough analysis and review of each

exception in light of the record If certain exceptions are not specifically
discussed it is because in each instance we are of the opinion that the argument
advanced was adequately analyzed and properly disposed of by the Presiding
Officer

In its exceptions PRMSA merely adopted much of the argument propounded
in brief by CONASA In large part these issues were adequately and properly
treated by the Presiding Officer However we are of the opinion that one issue so

raised deserves further discussion here

In support of its position that its tariff rules should not have been found to be
unlawful as alleged PRMSA cites the holding of the Commission in the South
Atlantic and Caribbean Line SACL case 12 F M C 237 1969 We wish
once and for all to put to rest any attempt to apply the holding of that case to the
rules at issue here That case presented only two issues The first was one of fact
did the refusal to handle certain cargo constitute a true embargo in the sense that
the carrier was physically incapable of handling the traffic The second issue
was one of law did the SACL Embargo Notice comply with the filing and no

tice requirement of section 2 of the Intercoastal Shipping Act There was no

allegation of any violation of sections 14 16 or 18 of the Shipping Act or of
section 4 of the Intercoastal Act in that case

In the present case PRMSA claims that pursuant to the holding in the SACL
case since the tariff rules at issue here were properly filed under section 2 of the
Intercoastal Act they cannot be found to be unlawful as alleged This is a clear
non sequitur We may readily agree that PRMSA filed its tariff rules properly in

accord with section 2 of the Intercoastal Act and in consonance with the SACL
case However the provisions of those rules notwithstanding proper filing can

obviously simultaneously be unjust unreasonable and unduly and unreason

ably prejudicial and disadvantageous
The exceptions of CONASA constitute almost entirely a reargument of its

position before the Presiding Officer We are of the opinion that the Presiding
Officer also properly disposed of those issues again with qualifications

CONASA has raised as an issue on exception the alleged error of the

Presiding Officer with respect to his findings of violations of sections 14 Fourth

and 16 First CONASA objects to what it characterizes as a per se violation

concept CONASA s allegation is two pronged
First CONASA claims that the Presiding Officer erred in concluding that the

ocean transportation service rendered by PRMSA is the same whether a given
container is loaded or unloaded at the pier or at an offpier facility CONASA

maintains that such a view ignores essenlial lerminal services performed by ILA

longshore labor as part and parcel of the totaltransportalion service rendered by
PRMSA

21 F M C



4FEDERAL MARITIME COMMISSION Second CONASA challenges the conclusion of the Presiding Officer that the dissimilarity of treatment of shippers under the rules asshown inthe record constituted aviolation of sections 14and 16of the Act Itargues thatto constitute aviolation of the Act such dissimilar treatment must beundue or unjust ieunjustified bytransportation factors CONASA sposition isinessence that the longshore services and the underlying collective bargaining agreement which regulates them are transportation factors which must beconsidered with regard toalleged violations ofsections 14and 16Those services and the underlying agreement which created the disparate treatment of shippers upon implementa tion bythe tariff rules constitute inCONASA sview atransportation factor which justifies the inequality which itcreates This isanovel and inour view acircular proposition CONASA would have usaccept the proposition that the factors which created the uneven treatment also sufficiently justify such treat ment We find this argument ingenious but unconvincing We are of the opinion that the rules published inPRMSA stariff were properly found bythe Presiding Officer tocreate ananomalous condition where shippers who are similarly situated inall other transportation respects are treated decidedly differently Further we agree with the Presiding Officer that the existence or not of acollective bargaining agreement which qffects but isnot apart of the transportation aspects of ashipper srelationship with his carrier need not begiven overwhelming priority or weight asatransportation factor bywhich tojustify dissimilarity of treatment We may agree that such anagreement isafactor tobeconsidered However there are other factors The mere existence of the collective bargaining agreement does not pre empt those other factors or foreclose our consideration of them For ustoadopt the contentions of respon dents would betantamount toanacknowledgement byusthat acommon carrier bywater or other person subject toour jurisdiction could escape our jurisdiction bythe simple device ofVoluntarily albeit with pressure from aunion entering into anagreement which obligates the common carrier totake actions which may beor are inclear violation of the Shipping Act We donot view the impact of the National Labor Relations Act aspermitting acommon carrier todisregard entirely itsstatutory obligations when conducting and resolving labor manage ment negotiations We find that upon consideration of the transportation factors inthe situation created bythese rules inc1udingthe underlying ILA CONASA agreement the disparity of treatment under the rules isnot adequately justified This isnot anadoption of aper seviolation concept Itisrather asimple acknowledgement byusthat the record inthis proceeding shows adoption and implementation of tariff rules which are unjust and unreasonable and which are unduly and unreasonably prejudicial and disadvantageous because their effects are unjustified bytransportation factors Additionally onthe theory that the rules at issue are lawful collective bargaining roles which are exempt from the strictures of the antitrost laws and byextension the requirements of the Shipping Act Respondents have through out this proceeding argued the Commission slack of jurisdiction over such rules Local 1976 Unlttd Brotlr hood ojCQr vLubm Boord 357 US931958 Gu vlston Tf4CcUn svAda MOlor LiMS If13MCC617 957 21FMC



SEA LAND SERVICE INC ET AL PROPOSED RULES ON CONTAINERS 5

In advancing this argument Respondents rely heavily on the Supreme Court s

decision in Volkswagenwerk Aktiengesellschaft v F M C 390 U S 261 19

LEd 2d 1090 88 S Ct 929 1968 Volkswagen We find that case unper

suasive with respect to the question of this Commission s jurisdiction over the

rules here at issue 7

In Volkswagen the Court was confronted with a problem similar to that at

issue here In that case the Pacific Maritime Association PMA an employer
organization not unlike CONASA had reached a milestone agreement with

the International Longshoremen s and Warehousemen s Union ILWU By that

agreement the ILWU agreed to the introduction of labor saving devices and the

elimination of restrictive work practices on the West Coast waterfront in return

for PMA agreement to create a fund to mitigate the impact upon ILWU

employees of the labor saving technological innovations The fund creat

ed the so called Mech fund was to be raised and the method of its

raising determined by the PMA alone

The method used to raise this fund allegedly resulted in inequities borne by
Volkswagenwerk Aktiengesellschaft one shipper who supported the fund It

therefore refused to pay the assessments levied upon it with predictable loss of

revenue to the fund

Volkswagen obtained a stay of the court proceedings which followed in order

to permit this Commission to exercise its jurisdiction and to determine certain

issues Those issues were

1 whether the assessments against Volkswagen were claimed pursuant to an

agreement required to be filed with the Commission pursuant to section 15 of the

Shipping Act which agreement had not been filed with or approved by the

Commission
2 whether the assessment subjected Volkswagen to undue or unreasonable

prejudice or disadvantage in violation of section 16 of the Shipping Act and

3 whether the assessment method constituted an unjust and unreasonable

practice in violation of section 17 of the Shipping Act as to Volkswagen
The Commission found against Volkswagen and dismissed the complaint

The Court of Appeals affirmed the Commission However thereafter the

Supreme Court reversed the Court of Appeals
A majority of the Court found that the assessment formula as distinct from the

agreement to set up the fund was subject to the filing and approval requirements
of section 15 of the Shipping Act As such the assessment agreement was to be

filed with the Commission under that section In the Commission s deliberations

of this agreement the Court concluded the Commission would also have to take

into consideration the alleged violations of sections 16 and 17 Therefore the

Court did not reach the merits of the sections 16 and 17 claims and remanded the

case to the Commission for further proceedings
In a dissent Mr Justice Douglas urged that to require the funding part of

maritime collective bargaining agreements to receive prior approval from the

J We note in this regard the recenl decision of the Supreme Court inF df al Maritimt Commilsion v Pacific Maritimt AssOiation

43 li S 40 1918 with respecllo requisite filing with and pre implementation approval by the FMC of certain collective bargaining

pcementS which impose rerms controlling or fceling competition upon employers who are not members of the multi employer

bargainingunil

11 n



6FEDERAL MARITIME COMMISSION Maritime Commission was anunwise decision He feared that such advance approval bythe Commission would partially paralyze collective bargaining Additionally Douglas stated Ibelieve the Court has misconstrued section Iof the Shipping Act 1916 and Ifear that itserroneous construction will cause serious disruption inthe process of collective bargaining inthe maritime industry Ifthe tariff extracted from Volkswagenl isdiscriminatory or unreasonable sections 16and 17of the Shipping Act provide aremedy Mr Justice Harlan inhis separate concurring opinion took issue with Douglas Harlan stated heDouglasl suggests that aproper accommodation between labor and competition interests can bereached byexempting both labor agreements and labor related agreements from the filing requirements of section 1Sbut leaving them subject tothe specific prohibitions of the antitrust laws and sections 16and 17of the Shipping Act This suggested accommodation aPpears tome demonstrably wrong Inthe first place asthe Court notes the filing requirement of section ISwas drafted broadly and the filing and approval process includes review of questions arising under sections 16and 17and specifically creates anexemption from antitrust attack As may beseen the Harlan position which isused repeatedly before usinanattempt tosupport the antitrust exemption and the exemption from the Shipping Act of the rules involved here simply does not support that contention Harlan sposition isaddressed toagreements which should receive advance approval under section 15and concurrent sections 16and 17scrutiny We have nosuch agreement at issue here What we have here ismerely the unilateral implementa tion of arule founded inacollective bargaining agreement One collateral matter addressed bythe Presiding Officer needs tobedisposed of although itmay have been rendered moot bythe passage of time Inhis Initial Decision the Presiding Officer found that while the rules at issue violate the Shipping Act and the Intercoastal Shipping Act any hastily effected order inthe nature of acease and desist order might precipitate interference with the ocean commerce involved which may betothe detriment of the public interest As aresult the Presiding Officer determined that inthe absence of review byusor exceptions the effective date of any order requiring cancellation of PRMSA soffending tariff rules should bedeferred for three months While we are amenable todeferring the effective date of the cease and desist order entered herein we believe that the three months recommended bythe Presiding Officer isunjustifiably long We believe 30days issufficient time toallow Respondent toorder itsaffairs and conform itstariffs ifnecessary THEREFORE ITISORDERED That except tothe extent noted above the Initial Decision issued inthis proceeding ishereby adopted asour own and made apart hereof and FURTHER ITISORDERED That within 30days from the date of service of this Report and Order Puerto Rico Maritime Shipping Authority shall cancel the tariffs found unlawful herein and FINALLY ITISORDERED That this proceeding bediscontinued By the Commission SFRANCIS CHURNEY Secretary
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8FEDERAL MARITIME COMMISSION INITIAL DECISION OF CHARLES EMORGAN ADMINISTRA TIVE LAW JUDGE THE ISSUES AND THEIR SIGNIFICANCE These two consolidated proceedings are investigations of the lawfulness of certain tariff rules oncontainers inthe Puerto Rican trade between ports onthe East and Gulf Coasts of the Continental United States mainland onthe one hand and onthe other ports inPuerto Rico The present tariff rules are applicable at North Atlantic ports Maine toHampton Roads inclusive South Atlantic ports Charleston SCand Jacksonville Fla and at aGulf port New Orleans LaInthe first of the two investigations herein the tariff rules were those of the original two respondents two ocean common carriers Sea Land Service Inc Sea Land and Gulf Puerto Rico Lines Inc GPRL As now inissue the tariff rules are those of the present respondent anocean common carrier the Puerto Rico Maritime Shipping Authority PRMSA which isaninstrument of the government of the Commonwealth of Puerto Rico The second or present investigation began onSeptember 131974 although PRMSA did not begin operating asanocean common carrier until October 1974 when ittook the place of the main former operators inthe Puerto Rican trade Sea Land GPRL Seatrain Lines Inc Seatrain and Transamerican Trailer Transport Inc ITT PRMSA then adopted the tariff rules oncontain ers formerly inthe tariff of Sea Land PRMSA spresent tariff rules oncontain ers substantially are unchanged PRMSA feels that much of the history of and justification for these tariff rules oncontainers preceded PRMSA sentry into the Puerto Rican trade the trade Hearing inthe second investigation was delayed for atime inorder for PRMSA and itsnew management toget oriented tothe many problems facing anew operator inthe trade and topermit PRMSA toexamine itstariff rules oncontainers and possibly torevise them No substantial revision resulted Hearing was held inWashington DCand was concluded onMay 7I97S The final briefs of the parties were served onAugust 121975 The tariff rules inissue place certain restrictions onthe movement of cargo incontainers over mainland waterfront facilities generally when such container loads come toor from points within SOmiles of mainland ports Inparticular instances these tariff rules require some container cargoes tobestripped or unloaded from one container and stlfffed or restlfffed or loaded or reloaded into another container at the waterfront facilities the piers At the same time under the tariff rules certain other containerloads may behandled across the same mainland waterfront facilities without the stripping and restlfff ing Yet astothe ocean transportation service provided there isnodifference between the containers which move freely and those which donot move freely This Iion will Ibo 1100 of Ibo eom InIbo of IXOOor IowbyIbo CmlIIion RuI 31Rul of Illd ProcIdu 46CPR 501227 Onbriof iDIlIalbollbo IaruItI lIrill ruItI UlIrilI ruItI 1ruItI llI lCli 001 oriDnl 1Ild Ibo ioopIIcnmIa bulnallll lCliq 1bIppm would 1uI DOtopIIc8 rultlla 1Iri1l or COIIlIIIClO ubjlcl toIbo SIIIf lIaIAotI



SEA LAND SERVICE INC ET AL PROPOSED RULES ON CONTAINERS 9

In other words while PRMSA s ocean carrier service is the same one container
load moves without restriction and another containerIoad is restricted

This stripping and restuffing of some containerloads at the mainland water

front facility before ocean carriage to Puerto Rico ostensibly is required by so

called work preservation rules but not by any recognized or legitimate
transportation need The work preservation rules which apply in this Puerto

Rican trade and which also apply in many wor rades subject the ocean carriers

to a penalty of 1 000 per container with regard to those containerloads of cargo
which have not been stripped and restuffed in contravention of the work

preservation rules

The work preservation rules see Exhibit 95 for example and PRMSA s tariff

rules on containers see Exhibit 51 are alike in many respects The work

preservation rules and tariff rules differ in at least one important respect in that

only the tariff rules require the shipper or consignee to be liable to the ocean

carrier for the penalty of 1 000 per container

PRMSA as was also the case with Sea Land feels that it cannot afford the

work preservation rules 1 000 penalty per container and accordingly has

chosen to pass the penalty called liquidated damages in both the work

preservation rules and in the tariff rules on to its shippers in the form of its

PRMSA s tariff rules on containers The PRMSA tariff rules 1 000 penalty
applies to a shipper in instances where it is determined that the shipper evaded

the stripping and stuffing requirement A shipper consignee consolidator

forwarder or deconsolidator may not evade the requirements of these tariff rules

on containers by subterfuge improper documentation etc but said shipper is

not subject to the 1 000 penalty if he chooses to have the ocean carrier strip the

container and restuff the cargo at the ocean carrier s waterfront facilities where

deep sea longshore labor is used for this purpose
The above stripping and restuffing constitute a substantial cost to the ocean

carrier and PRMSA considers that this cost compels it in turn to place charges
therefor in its tariff PRMSA s transfer charge for the stripping and restuffing
is 150 for a 35 foot container and 175 for a 40 foot container in connection

with its freight all kinds FAK rate on containers Needless to say a shipper
who already has gone to the expense of stuffing a container at a point away from

the waterfront facilities is not happy to be faced with the additional PRMSA

transfer charge for the stripping of that container and the restuffing of the

contents by the ILA at the waterfront facilities before the cargo is ocean borne to

Puerto Rico

If the shipper forwarder or consolidator chooses not to be subjected to the

1 000 penalty by incurring the extra expense transfer charge for the second

handling of the contents of his container before it is ocean borne said shipper
also would be concerned with possible delays losses or damages related to the

second handling Of course under ideal circumstances the shipper wants his

cargo stuffed only once and he does not want to be subjected to any penalties for

evading a second handling of his cargo
The discussion above of the rules on containers in PRMSA s tariff largely

relates to problems associated with container cargoes going from the mainland

or southbound to Puerto Rico Commerce to and from Puerto Rico mainly is



10FEDERAL MARITIME COMMISSION southbound but there isasubstantial northbound movement tothe mainland from Puerto Rico On the northbound movement of containers there are similar restrictive requirements inthe tariff rules oncontainers including certain warehousing requirements which permit deconsolidation away from the piers without stripping and restuffing at the piers only ifcertain northbound cargoes are warehoused aminimum of 30days Many consignees and deconsolidators donot want their northbound cargoes stripped and restuffed at the piers nor alternatively dothey want tobesubjected tothe 30day warehousing expense The tariff rules permit some container cargoes such asmanufacturer slabel stuffed bythe manufacturer and inmost instances cargoes coming from or going topoints more than 50miles from aport tocross mainland waterfront facilities without further stripping or stuffing The alleged unlawfulness comes about because the same tariff rules concur rently require the second stuffing or stripping of other container cargoes such ascargoes coming from consolidators or going todeconsolidators located within 50miles of aport The second stuffing or stripping and other requirements of the container rules are alleged tobeunjustly discriminatory and otherwise unlawful among other reasons because the tariff rules treat similar from atransporta tion viewpoint shippers differently and because the tariff rules themselves allegedly are vague uncertain and unreasonable Besides the lawfulness of these tariff rules another principal issue isthe jurisdiction of the Federal Maritime Commission Intervener the Council of North Atlantic Shipping Associations CONASA contends that the attack byshippers onthe tariff rules isinreality anattack ontraditional work preservation rules or agreements known asthe Rules onContainers These work preserva tion agreements are made between the International Longshoremen sAssoci ation AFL CIO lLAonthe one hand and onthe other certain shipping associations such asfor example the agreement between the Atlantic Coast District of the ILA and CONASA Inbrief three matters must bedecided herein lwhether the Federal Maritime Commission FMC or Commission has jurisdiction 2ifthe FMC has jurisdiction whether the tariff rules oncontainers are unjustly discrimina tory unduly prejudicial or oiherwise unlawful and 3ifthe FMC has jurisdic tion and ifthe tariff rules oncontainers are unlawful what kind of order should beissued including the timing of such order The significance of any order of the FMC herein cannot beminimized Itisalleged byCONASA that any order prohibiting asingle ocean carrier from including initstariff the Rules onContainers inthe Puerto Rican trade would invite all ocean carriers inmany world wide trades tobreach their contractual obligations toabide bythese socalled work preservation agreements and thereby upset practices and labor agreements of long duration PRMSA fears anILA shutdown ifPRMSA isrequired not tofollow the ILA sRules onContain ers The various complainants and shipper interests herein fear dire conse quences toUnited States trade and tothemselves unless the Commission finds The work preservation rules have been interpreted and Inturn the tariff rules oncontainers have been interpreted 10require carj oes outside of a50mile radius tobestripped and resluffed irconsolidator etc were tomove his consolidation point from within SOmiles 10another point outside of a50mile radius of aport soas10evade the rulcs oncontainers
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Ihe tariff rules on containers to be unlawful and promptly orders their cancella
tion Hearing Counsel state that the issues are of monumental importance and
that unlike any other case now before the Commission the issues involve a direct

challenge to the viability of the Commission and the regulatory mandates which
it has insisted upon and enforced for many years

It would seem that we must not only do justice to the various parties
particularly the shippers and consignees but also we must consider the general
public interest in fostering and maintaining a merchant marine consistent with

maintaining the national defense and developing the foreign and domestic
commerce of the United States through ocean shipping services which will

provide steady flows of ocean commerce In particular we must assure a steady
flow of ocean commerce to and from Puerto Rico

THE ORDERS OF INVESTIGATION AND OTHER ORDERS

The first proceeding No 73 7 arose from the Commission s order of
investigation and suspension served April 3 973 Therein Sea Land and
GPRL were named respondents these respondents proposed tariff rules on

containers were suspended to and including August 13 1973 and placed under

investigation pursuant to section 22 of the Shipping Act 1916 1916 Act and
sections 3 and 4 of the Intercoastal Shipping Act 1933 1933 Act It was

ordered that determinations be made pursuant to sections 14 Fourth 16 First and
18 a of the 1916 Act and section 4 of the 933 Act as to whether there would
be unfair or unjust discrimination against any shipper in the matter of cargo space
accommodations as to whether any particular person locality or description of
traffic would be subjected to any undue or unreasonable prejudice or disadvan

tage and as to whether the proposed tariff rules are just and reasonable

By first supplemental order in No 73 17 served August 10 1973 the
Commission placed under investigation certain revisions of Sea Land s tariff
rules on containers and noted in this order that the proposed changes were

protested by the Commonwealth of Puerto Rico Commonwealth and by the
International Association of NVOCCs the NVOCCs

On August 28 973 the Commission served its order in No 73 7 denying
the motion to dismiss filed June II 1973 by intervener CONASA CONASA
had urged that the FMC lacked jurisdiction over the subject matter of the

proposed Rules on Containers and over the administration and interpretation of
these rules since CONASA claims that these are work preservation rules and

part of the collective bargaining process that these are matters covered by the

National Labor Relations Act under the jurisdiction of the National Labor

Relations Board NLRB and the courts and that FMC jurisdiction would have a

devastating effect on labor relations in the maritime industry and impinge on

labor peace etc

The Commission concluded that it was not persuaded to overrule the ruling
issued on June 27 1973 of the Administrative Law Judge wherein he had

denied the motion to dismiss on the grounds generally that the proposed Rules

The Commonwealth as a protestant was represented in the first investigation by the same counsel who also reprtsented PRMSA

as the respondent in the second investigation Since PRMSA is an instrument oflhe Commonwea ch the Commonwealth ha been in

bolh investigations but has thllnged from opposition 10 support of the tariff rules

21 F M C



12fEDERAL MARITIME COMMISSION onContainers imposed terms which affected persons other than the collective bargaining parties and that the proposed rules apparently will have asubstantial effect onthe obligations of ocean common carriers tothe shipping public On brief CONASA continues toassert that the FMC lacks jurisdiction By order served September 261973 the Commission denied the petition of the NVOCCs filed onJuly 12I973 for enforcement of the Commission sorder of April 131973 Sea Land had taken the position that nofinding then could bemade that Sea Land was inviolation of the Shipping Acts until after afull hearing The Commission stated that noaction toenforce suspension inconnec tion with the first investigation herein could bemaintained at the time Septem ber 261973 since such enforcement could only take the form of anextension of the suspension period aform of relief which the courts and the Commission cannot grant The second proceeding No 7440arose from the Commission sorder of investigation and suspension served September 131974 Therein PRMSA was named respondent the American Importers Association Dolphin Forwarding Inc the National Customs Brokers and Forwarding Associatiun of America Inc the New York Foreign Freight Forwarders and Brokers Association Inc and Consolidated Forwarders Intermodal Corporation Inc were named com plainants Some of these complainants had previously intervened inthe first investigation herein The order of September 131974 also provided that PRMSA stariff rules oncontainers besuspended toand including January 151975 But byafurther order issued September 231974 inNos 7317and 7440the Commission stated upon further consideration itbecame convinced that suspension of these tariff rules oncontainers would not beinthe public interest and itdecided toallow the subject tariff matter of PRMSA tobecome effective while this investigation was conducted and accordingly the Commission vacated the said suspension While the order of September 231974 did not elucidate what specific matters of public interest were the basis of the order presumably there was concern about the continuance of asteady flow of ocean commerce toand from Puerto Rico amatter which apparently was one of the concerns of PRMSA when itadopted itstariff rules oncontainers The investiga tion but not the suspension provided for inthe order of September 131974 remains ineffect The Commission stated initsorder of September 131974 that generally PRMSA stariff rules oncontainers provide that at Atlantic Coast ports consolidators including NVOCCs who operate facilities within 50miles of aport will befurnished nocontainers where that would becontrary tothese tariff rules and that any containers which may come from them shall bestripped at the pier and the cargo placed stuffed into another container also that at New Orleans there isnoprohibition against the furnishing of containers bythe ocean carrier to1be order of the Commission served September 131974 provided that there beabearin before anAdminiRtrative Lnw Judge 81adale and placedelenninod byhimand thai hesubmit anInlllal Decision nolawthan November 151974 but the Commilliliion sfurther order served September 231914 deleted the requirement that anInillal Decision berendered nolalerthan November 151974 and the presidio Administrative Law Jud ewu ur ed10expedite these proceedillJS within the Urn Iof his disc retion and due procell These proceedln shave been handled with expedition within the limits of due process inaccordance wilh the 8enetal policy tor all proceedings of similar magnitude and import 21FMC



SEA LAND SERVICE INC ETALPROPOSED RULES ONCONTAINERS 13consolidators but that the stripping and restuffing provisions apply and also that at all ports these tariff rules would permit the carrier topass along tothe shipper fines or liquidated damages assessed against the carrier for violations of these tariff rules oncontainers ifthe violation were caused byevasion subterfuge oversight or other action bythe shipper The Commission also stated inthis order that certain notes toitems 15940 and 18880 of PRMSA stariff made PRMSA sFreight AIl Kinds FAK rates sub ject toitstariff rules oncontainers and that Note 7toitem 15940 and note 6toitem 18880 provide that where the carrier isrequired byacollective bargaining agreement tostrip and stuff ashipper may bring his FAK cargo tothe pier inhis own trailer container where itwill beplaced into the carrier scontainer or vice versa for afee depending upon the size of the container and that the shipper will then obtain the FAK rate The Commission ordered aninvestigation of notes 6and 7of item 15940 and of notes 5and 6of item 18880 The Commission ordered inNo 7440that determinations bemade pursuant tosections 14Fourth 16First and 18aof the 1916 Act and section 4of the 1933 Act astowhether there would beunfair or unjust discrimination against any class of shippers inthe matter of space accommodations or other facilities astowhether certain consolidators or certain consolidated cargo would besubjected toundue or unreasonable prejudice or disadvantage and astowhether the subject tariff rules are unjust and unreasonable The Commission sorder con solidated No 7440with No 7317and provided that the record already compiled inNo 7317beutilized tothe maximum extent possible todevelop the issues inNo 7440By First Supplemental Order served March 141975 inNos 7317and 7440the Commission stated that onFebruary 141975 PRMSA filed amend ments tobecome effective March 161975 issue date of tariff February 111975 setting forth new tariff rules oncontainers which appeared tobebased upon the coIlective bargaining agreements with the ILA for the period October I1974 toSeptember 301977 The Commission noted that while the form of the rules isconsiderably different the substance of these tariff provisions appeared tobegenerally unchanged The Commission ordered these PRMSA amendments tobemade part of the investigation herein asweIl asany other future change amendment or reissue of PRMSA stariff rules oncontainers This order brought into issue specificaIly certain tariff pages listed initsappendix includ ing tariff rule 440 covering CONASA ports rule 442 5covering the South Atlantic ports of Charleston and Jacksonville and rule 445 covering the Gulf port of New Orleans THE PARTIES AND THEIR GENERAL POSITIONS ONTHE ISSUES The Household Goods Forwarders Association of America Inc aninter vener expressed itsconcern astowhether non military or commercial ship ments of household goods would beexempt from the stripping and stuffing requirements of the tariff rules oncontainers By order served January 161974 the Commission rules that non military asweIl asmilitary shipments of household goods are not subject tothe stripping and stuffing requirements asn



14FEDERAL MARITIME COMMISSION stated onpage 2of the order served April 131973 Accordingly this intervener withdrew from active participation inthe proceeding Sea Land and GPRL At the first prehearing conference reference was made tothe presumed fact that all ocean carriers serving the Port of New York inalmost all cases abided bytheir collective bargaining agreements with the ILA This reference was made inparticular with regard tothe socalled ILA Rules onContainers but italso was stated that sofar aswas known only Sea Land and GPRL placed what these two ocean carriers deemed tobecorresponding and appropriate rules oncontainers intheir tariffs Apparently the ocean carriers inother trades inmany or mostly all instances complied with their agreements with the ILA astothe ILA sRules onContainers but did not elect topublish intheir tariffs corresponding rules oncontainers Intime Sea Land and GPRL were succeeded inthe trade herein toand from Puerto Rico byPRMSA witQ the result that Sea Land and GPRL cancelled their tariffs inthis trade and were dismissed asrespondents at the hearing onApril 291975 Some of the principal features of the Puerto Rican trade herein were that one itwas the first trade touse the container method of ocean transportation extensively and two the consolidation of less than container loads into con tainer loads was prominent inthis trade Because of these two features of this Puerto Rican trade apparently the ILA tended tofocus agreat deal of itsattention regarding the enforcement ofits Rules onContainers onthis trade rather than onother trades PRMSA the remaining respondent states that itiscaught inadilemma that itisaware of the injustices which the strict application of the container rules has brought upon segments of the shipping industry but that PRMSA must abide bythe ILA container rules ifitistoserve Puerto Rico from the East and Gulf Coast mainland ports that PRMSA cannot absorb the 1000 per violation penalties much less expose iself toapossible ILA shut down and that under the circumstances itmust befound that the tariff rules oncontainers of PRMSA are not unlawful under the Shipping Acts PRMSA splaint reflects aprior comment made when PRMSA was not aparty At the first prehearing conference counsel for CONASA had commented that Sea Land was caught between Scylla and Charybdis At that time Sea Land sand GPRL stariff rules oncontainers were under suspension and counsel for CONASA asked whether these ocean carriers should obey the FMC and fall into violations perhaps of their collective bargaining agreement or should these ocean carriers obey their collective bargaining agreement and not pay attention torequirements of the FMC CONASA isthe principal party supporting the tariff rules and infact CONASA not PRMSA assumed the main defense of these rules But actually CONASA supports these rules not somuch astariff rules but primarily aslegitimate work preservation rules ofILA or asagreements between the ILA and the various shipping associations and subject not tothe jurisdiction of the FMC but tothe jurisdiction of the National Labor Relations Board naispermit the relatiyely free movement of container croes acroll the malnlind waterfront facilities withoulstrippin aad stumnB at the piers because the restric llve tariff rules ancQntainers then were under suspension bythe FMC



SEA LAND SERVICE INC ETALPROPOSED RULES ONCONTAINERS 15The lLAllill nol become aparty 7Nevertheless considerable evidence was offered and received astothe developments of the ILA sRules onContainers and the reasons for such rules asbackground necessary tothe development and interpretations of the tariff rules of Sea Land and GPRL and of PRMSA inissue herein Under the circumstances and inview of the substantial record made 8itisconcluded that the existing record isample toreach the conclusions and findings required bythese investigations The National Custom Brokers Forwarders Association of America Inc National Association the New York Foreign Freight Forwarders Brokers Association Inc New York Association and Consolidated Forwarders Inter modal Corp Confico all of whom have their principal offices inthe City of New York oppose the tariff rules oncontainers These parties contend that PRMSA srules operate tothe detriment of United States exporters are harmful toUnited States importers are unduly restrictive toNVOCCs consolidators and ocean freight forwarders and are harmful toports warehousemen terminal operators and toUnited States flag carriers The non vessel operating common carriers NVOCCs contend that previous lyunder rules and practices applicable toall shippers the NOVCCs were able toobtain containers tobetaken away from the piers pursuant tothe FAK tariff provisions of the ocean carriers inthe Puerto Rican trade that NVOCCs were able toload stuff containers at their own facilities and deliver these containers tothe ocean carriers at the port where these containers were loaded aboard vessels without stripping and restuffing The NVOCCs also contend that they were able toreceive loaded containers onreturn shipments without stripping and storage at the piers which containers were unloaded stripped and distributed at the NVOCCs own facilities But now the NVOCCs under present PRMSA tariff rules oncontainers allegedly economically ineffect are embargoed from obtaining and using PRMSA sFAKtariff provision with the result that several NVOCCs have been forced out of business The NVOCCs contend that the ILA isusing featherbedding practices toprevent the ocean carriers such asPRMSA from providing services tothose persons such asthe consolidators and NVOCCs which the ILA does not want the ocean carriers toserve The American Importers Association opposes the tariff rules oncontainers The continued existence and operation of deconsolidators of container loads isof great importance toimporters and especially tosmall firms Distinctions inthe tariff rules oncontainers astowhether or not animporter operates within 50miles Inthe first proc din8 No 73J7Hear i1l8 Counsel procured numerous subpoenas including asubpoena issued onJune 41973 directing the deposition oflbe president ofehe ILA Said subpoena was served onthe office manager ofthc ILA soffice al17 Banery Place New York NYAnanomey or the ILA indicated toHearing Counsel that hehad received personally the subpoena directed tothe ILA spresident and was contemplating Ihe filing of amotion toquash buc had noC had anopportunity todiscuss itwith the ILA spresident The matter was dropped and nofurther IKlion was taken byany party tosecure Ihe oral testimony of the President oflhe ILA but two affidavits datt dApriJ J9J974 and May 61974 submitted byhiminanNLRB proceeding were received imothe rtcord of No 1317asCONASA rebuttal exhibils and inaccordance with the agreement of all panies there was nooral examination or cross examination of the ILA spresidenl onhis affidavits Nor was there oral examination or cross examination inthe present proceedings before the Administralive Law ludge of numerous other person who made statements onboth si sof tMissllt sherein These salso became exhibits inthe presenl record The agreement of all parties towaive cross examination of numerous wit DfIHS and 10accepI their written testimony asexhibits gruUy shortened the time and expense of the hearing 1be large record consists of 1311 pages of transcript and 9exhibils Many exhibits are depositions some consisting ofbundreds of pages Some exhibits are paris of the record inthe proceeding BCllicer vInltrnational Longshomnen sAssocia onand New York SltippillgAssociatiOll 364 FSupp 205 DNI1973 73Civ 1135 affirmed withoul opinion 491 Fed 2d748 3dCir 1974 21FMC
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of a port or imports goods in containers consolidated with cargo for other

importers or transfers title to merchandise within a 30 day warehousing period
etc are unlawful in the view of these importers

Truck Drivers Local Union No 807 International Brotherhood ofTeamsters

Chauffeurs Warehousemen and Helpers of America Local 807 IBT also

opposes the tariff rules on containers in order to preserve teamster jobs This

teamster union contends that there are import export warehouses which have
been customarily manned by Teamsters and that these warehouses regularly
received containers from CONASA ports without restrictions prior to the so

called ILA CONASA Dublin conference in February 1973 The Teamsters

contend that if the tariff rules on containers are permitted to exist the import
export warehouses in the geographic area of CONASA ports will have to go out

of business and thereby deprive Teamsters of jobs
Hearing Counsel insist that PRMSA s tariff rules on containers are unlawful

and should be ordered stricken from the tariff and furthermore that PRMSA

should be prohibited from engaging in the unlawful practices ostensibly permit
ted by the provisions of these tariff rules on containers Hearing Counsel state

that the Shipping Act was not drafted by Congress in 1916 to possess the qualities
of a chameleon and to change colors to suit the contractual or economic needs of

private parties Hearing Counsel state that the issues focus on the question of

whether persons subject to the FMC s jurisdiction will pattern their business

practices on the regulatory mandates of the Shipping Acts or whether such

practices will be forged solely in the collective bargaining arena

THE WORK PRESERVATION RULIs

CONASA is an unincorporated association Since 1971 it has negotiated
collective bargaining agreements with the ILA on a master contract basis

concerning the North Atlantic or CONASA ports of Boston Providence New
York Baltimore and Hampton Roads CONASA has acted on behalf of its six
member associations the Boston the Rhode Island the New York and the

Hampton Roads Shipping Associations the Philadelphia Marine Trade Associ
ation and the Steamship Trade Association of Baltimore The six shipping
associations individually negotiate labor agreements with the ILA covering local
conditions excepted from the master contract The members of these six associ
ations include ocean common carriers stevedores terminal operators and others

functioning in waterfront related activities Besides CONASA there are multi

employer bargaining associations for the South Atlantic and Gulf Coasts For the

ports of Charleston S C and Jacksonville Fla the South Atlantic Employers
Negotiating Committee negotiates with the ILA For the Port of New Orleans
La the New Orleans Steamship Association negotiates with the ILA

Of the three multi employer bargaining associations only CONASA inter
vened and as a result the evidence largely relates to the situation at CONASA

ports and in particular to the situation at the Port of New York

Problems coacerninJ the lLA 1 work preservadon rules are DOC connned 10 the Port of New York Notice is CIken that u recently
uleplombor 19 1975 U S D1l1riC1llld o Robert R P Ir

cIonlod Olllllporvy Injunction 1 11 the ILA and the HIlIIJllOIl
Roods Shlppina Auoclllion HRSA I0OI by the NLRB to bar nnoolmpaood by the ILA and HRSA loInt OrievConuntuoo on

ContaInen on ateamlhlp lines whOle containen were Ilripped in the port area by bUCkers FinellotaUina 10 000 were imposed in

21 M l



SEA LAND SERVICE INC ETALPROPOSED RULES ONCONTAINERS 17The Rufes onContainers are acompromise between the shipping industry ocean common carriers stevedores terminal operators et al and the ILA The compromise enables the shipping industry toenjoy the benefits of innovation particularly the handling of cargoes incontainerloads over the piers bythe relatively free movement of anestimated 80percent of the containers across the piers while preserving tothe longshoremen of the ILA some part of their traditional work jurisdiction As recently asthe first three weeks of March 1975 out of the total average PRMSA weekly movement of 1373 containers southbound inthis trade 1140 containers about 83percent crossed the piers without ILA rehandling of their contents Out of the other 233 containerloads per week PRMSA consolidated 136 containers with LTLor LCL components at the piers 26containers of NVOCC cargoes were stripped and restuffed byPRMSA and 71containers of NVOCC cargoes were not subjected tothis further stripping and stuffing byPRMSA because of court injunctions obtained bytwo NVOCCs Of course this figure of 1373 total weekly containerloads does not take into account wme container loads shifted from away from the Port of New York toaSouth Atlantic port and shipped onanocean common carrier which did not use ILA labor at the piers Inthe Port of New York for example inthe contract year ending September 301959 before containerization became of any substantial significance there were over 30000 longshoremen who worked 447million man hours per year For the contract year ending September 301973 there were only about 13000 longshoremen who worked only 226million man hours per year Inthe view of CONASA ifthe work preservation rules now were tobenullified there would beanestimated further loss of 3000 longshore positions inthe Port of New York which CONASA believes would threaten the present uneasy longshore labor peace The 1974 1977 ILA shipping industry labor contracts were reached without resort tostrikes or work stoppages anunusual event inthe history of ILA labor contracts for the past 30years Both the longshoremen and the shipping industry are tobecommended for reaching agreement without interruption tothe steady flows of ocean commerce toand from the United States For many years before containerization the longshoremen moved cargo over the piers piece bypiece and containerization posed aserious threat toILA work opportunities From time totime asILA labor contracts came upfor renewal various compromises were reached between the ILA and the shipping industry Generally inthe bargaining sessions before the agreements were reached the ILA would insist onstuffing and stripping all containerloads at the piers while the shipping industry would insist that nocontainerloads bestuffed and stripped at the piers During the negotiations leading tothe 1974 1977 labor agreement these same goals of the ILA stripping all and of the shipping industry stripping 1974 onUnited States Lines when certain truck ers had stripped ten containers When United Stales Lines was unable torecoup the fines from the truckers itcanceled itsagreements with the trucking firms and one result was that the Tidewater MotorTruck Association filed anunfair labor charge against the LAand the HRSA Judge Merhige cited the ILA swork preservation rule lIa3which provides that lLAdeepsea labor shall strip cargo romcontainers designated or asingle consignee from which the cargo isdischarged deconsolidaled byother lhan itsown employees within the geographic area



18FEDERAL MARITIME COMMISSION nocontainers were again put forward before the 1974 1977 compromise labor agreement was reached Inthe past the ILA and the shipping industry came toagreement onthe ILA sRules onContainers which permitted many containers tomove freely across the docks and which restricted the free movement of other containers There are certain containers which apparently always have moved freely across the docks without rehandling bythe ILA including household goods mail military effects and coastwise and intercoastal containers the latter two being consid ered marginal from acompetitive standpoint with all rail land movement The ILA apparently recognized that the container revolution was here tostay byceding that containers originating more than 50miles from aport generally could move across the piers without rehandling bythe ILA Inreturn for this and other concessions the ILA obtained various benefits from the shipping industry such asbetter wages vacation health and retirement benefits guaranteed annual income GAl and container royalties These royalties were intended aspartial compensation tothe ILA for containers stuffed away from the piers bynon ILA labor Nevertheless even with GAl and container royalties the ILA wanted tohold ontoasmany jobs asreasonably possible for itsmembers and the ILA did not want only make work jobs such assweeping piers Although the ILA insisted onholding ontothe right tostuff and strip local containers coming from or going topoints within itslocal area or within 50miles of the ports even inthis socalled geographic area the ILA gave upfurther cargoes Itexcepted from itshandling requirements containers loaded with cargo at aqualified shipper sfacility with itsown employees and socalled manufacturer slabel containers loaded byasingle manufacturer at itsfacilities iwith itsown employees However where the shipper did not use itsown employees toload the container the ILA under itsRules onContainers insisted onitsright tostrip and stuff the containers at the piers From time totime officials and members of the ILA checked certain stuffing and stripping operations of consolidators and deconsolidators located within 50miles of the Port of New York ILA officials were very irate when they found in1962 for example that certain consolidation work was being performed away from the piers bynon union labor at 90cents per hour which was less than the minimum wage The main remaining containerloads which the ILA now insists onstuffing and stripping at the piers are containers coming toand from NVOCCs consolidators forwarders deconsolidators and other shippers and consignees who donot use their own employees toload and unload their containers where the containers come toor gofrom points within 50miles of aport The ILA considers that these containerloads inreality consist of less than truckload LTLand less than containerload LCL cargoes which the ILA insists must beconsolidated and deconsolidated at the piers bylongshoremen thereby inthe view of the ILA continuing the work jurisdiction of the ILA over these LTLand LCL cargoes The NVOCCs consolidators and deconsolidators inresponse contend that the ILA should not restrict their containers and let other containerloads pass relatively freely over the docks The teamsters are indisagreement with the ILA astothe work jurisdictions of



SEA LAND SERVICE INC ETALPROPOSED RULES ONCONTAINERS 19the members of the two unions There isadisclaimer inthe ILA sRules onContainers which states That these rules donot have any effect onwork which historically was not performed at awaterfront facility bydeepsea ILA labor This disclaimer does not satisfy intervener truck drivers Local 807 IBT This truck drivers union fears that itwill lose more jobs of itsmembers besides the estimated 2500 jobs already lost initsview because of container ization Apparently the ILA theoretically does not object tothe stuffing and stripping bythe Teamsters union of containers at locations within the 50mile areas of port such asat public warehouses or other points away from the piers But the practical problem between the ILA and the Teamsters arises because the ILA concomitantly insists onstuffing and stripping the same containers at the piers even when these containers also have been stuffed and stripped bythe Teamsters away from the piers Presumably with regard tocontainers coming toand from areas outside of the 50mile areas there isnoproblem and the Teamsters or other non ILA labor could stuff and strip these containers outside of the 50mile areas without any corresponding insistence bythe ILA that itshould also stuff the same containers at the piers Perhaps this isthe reason that Local 807 IBT intervened rather than the general IBT union Inone of his affidavits the president of the ILA chides the president of Local 807 IBT because the latter failed tosupply any affidavit of the former or present general presidents of the Teamsters The president of the ILA insists that there was aninter union agreement or understanding that all work performed within the compound or waterfront ocean terminal which covered the loading and stripping of containers onthe piers and inthe ocean terminals and any and all work connected with the movement of cargo within such piers and terminals was exclusively within the jurisdiction of the ILA The ILA sunderstanding of the inter union agreement was that the jurisdic tion of the Teamsters was tomove the cargo toand from the compound The ILA sview isthat the Teamsters had nojurisdiction at the compound toconsolidate or todeconsolidate containers The president of the ILA states that his view was reaffirmed from time totime bythe former and bythe present general presidents of the Teamsters The president of Teamsters Local 807 insists that there was and isaninter union agreement between the ILA and IBT that the unloading from trucks of all cargo for export isunder the work jurisdiction of the Teamsters and that the loading of import cargo onthe trucks isdivided betwen members of the IBT and of the ILA Some undisputed facts apparently are that the truck driver isthe boss of and isresponsible for any movement or placement of cargo within his truck The truck driver and his helper are responsible for unloading the cargo from the truck toapoint adjacent tothe truck tailgate Ifand when at times the truck driver further moved export cargo and placed pieces of cargo inspecific bins or cribs or places of rest for export such placement was made under the work jurisdiction of the longshoremen even though tosave the time of and for the convenience of the truckman hedid some of the placement work onthe pier The placement onthe docks had tobeunder the supervision of anILA checker or clerk ur



20FBDERAL MARITIME COMMISSION While the Teamsters inthe past have handled certain boxes and cartons of small proportions onthe piers the ILAalways has taken the view that boxes eight feet or larger containing consolidated loads are subject torehandling bythe ILA at the waterfront The ILA apparently because of the nature of the cargoes or for general convenience inclearing the piers has loaded most of the import cargoes into trucks but the actual loading into the trucks and placement of pieces inside the truck isthe responsibility and isunder the supervision of the truckman Insummation of the inter union contentions insofar asthey relate tothe stuffing and stripping of consolidated containers the ILA generally insists onwork jurisdiction at the piers and the IBT generally insists onwork jurisdiction away from the piers Ifthe result were that both the ILA and the IBTwere tostuff and strip the same container there would benointer union problem But the problems arise because itistoo expensive for the shippers and consignees tohave their shipments consolidated or deconsolidated twice Some of the above statements and findings of fact astothe work jurisdiction of the ILA and IBT maybe both partially inaccurate and incomplete but this matters not tothe ultimate conclusions and findings herein Regardless of what isthe complete and true situation and history asbetween the ILA and the IBT concerning labor jurisdiction tostuff and strip consolidated containers coming from or going topoints within 50miles of the ports what we are faced with inthese proceedings isthat the ILA sRules onContainers ineffect have been adopted largely byPRMSA initstariff rules oncontainers And only PRMSA stariff rules oncontainers are inissue herein The ILA sRules onContainers were codified and placed into the October I1968 September 301971 collective bargaining agreement between theILA and the New York Shipping Association NYSA But itisthe position of the ILA that these rules originated inthe collective bargaining agreement effective October I1959 Paragraph 8cof that agreement provided inconnection with containers Dravo osize or larger Any work perfonned inconnection with the loading and discharginll of containers for employer members of the NYSA which isperfonned inthe Pon of Greater New Yark whether onpiers or terminals controlled bythem ar whether through direct contracting out shall beperformed byILA labor at longshore rates The ILA always intended that itswork preservation rules bestrictly enforc dand from time totime the ILA was assured bythe ocean carrien and stevedores that these rules were being enforced However enforcement ofthes work preservation rules was relatively lax inearlier years As time went onenforce ment increased inintensity NYSA onFebruary 281962 issued the following statement tothe ILA Where anemployer member of NYSAsupplies acontainer which isthe property of such member toaconsolidator for loading or discharlling of cargo inthe port of Greater New Yark itwill bestipulated that such container must beloaded or unloaded byILA at longshore rates From time totime the ILA complained toNYSA that certain ocean common carriers were not honoring the labor agreement astothe loading of containers bythe ILA In1969 after a57day strike onthis issue the ILA obtained the rule inthe collective bargaining agreement which imposed liquidated damages then 1Dravo is8feee by8feet by8feel E



21FMcSEA LAND SERVICE INC ETALPROPOSED RULES ONCONTAINERS 21250 now the 000 penalty onocean common carriers violating the Rules onContainers asshown onpage 69of attachment 9of Exhibit 5In1973 the ILA demanded and obtained the socalled Dublin Rules which were designed tomake violations of the Rules onContainers more difficult Inthe 1974 CONASA ILA negotiations the Rules onContainers were revised and the Dublin Rules were incorporated therein Neverthe ess even after the 974 977 Rules onContainers went into effect the investigators for the ILA found that hundreds of containers were moving inviolation of the Ru esonContainers and the ILA protested that the ocean common carriers and steve dores were not living uptotheir bargain The present Rules onContainers inRule laIprovides that any container whether owned leased or used byanocean common carrier which contains aconsolidated containerload which comes from or goes toany point within the 50mile radius of aport shall bestuffed or stripped byILA deepsea abor subject toexceptions provided inthe Rules One key word inRule laIisused which means that this rule covers not only ocean carrier owned or leased containers but also any container used or transported bythe oce 1ncarrier This isatightening of certain earlier Rules onContainers such asthe October I968 Rules which listed only owned or leased containers On April 281975 the ILA unilaterally aspermitted inthe labor agreement revoked the present Rules onContainers and implemented even more restrictive provisions Later the ILA agreed toreinstate the Rules onContainers effective May 301975 provided that aCouncil of Container Carriers actively partici pated inthe implementation and administration of these Rules Such aCouncil was formed The NYSA ILA Contract Board ischarged with the implementation and administration inthe Port of New York of the CONASA ILA collective bargain ing agreement and of the local collective bargaining agreement between NYSA and ILA This same Contract Board also acts asthe NYSA ILA Container Committee toenforce and administer the ILA sRules onContainers This committee has employed Mr Michael Nicholas asitscontract administration officer tointerpret administer and police the enforcement of the Rules onContainers His decisions are subject tohearing and review bythe Contract Board and when and ifthere isadeadlock onthe Contract Board the dispute goes tofinal and binding arbitration under the labor agreement sgrievance and arbitration provisions Mr Nicholas has rendered certain decisions interpreting the ILA sRules onContainers His decisions are communicated tothe ocean carriers Up tothe time Mr Nicholas testified May I1975 all ocean carriers had accepted his decisions without any dispute No party had insisted upon any review of Mr Nicho asdecisions bythe NYSA ILA Container Committee Inasmuch asvarious persons from time totime have disagreed astotheir interpretation of the ILA sRules onContainers and the ocean carriers have found itnecessary togotoMr Nicholas for his interpretation itfollows that the ILA sRules onContainers have not been entirely clear and that tosome extent they contain conflicting or ambiguous provisions Since the ILA sRules onContain ers have been substantially copied inPRMSA stariff rules oncontainers it



22FEDERAL MARITIME eOMMlSSION follows that the latter also are ambiguous and not clear ontheir face Ambiguous tariffs are contrary tothe requirements of the Shipping Acts because tariffs must bedefinite and certain There isageneral principal of tariff construction or interpretation that where atariff isambiguous itmust beconstrued against the maker the ocean common carrier inthis instance and infavor of the shipper When itstariff container rules are questioned anocean carrier such asPRMSA would incertain instances feel bound toobtain the ILA NYSA construction byMr Nicholas of the ILA sRules onContainers Of course Mr Nicholas properly avows that heisnot atariff or traffic man and that his only duties relate tothe ILA slabor Rules onContainers However the practical effect of his rulings relating tocontainers transported byPRMSA would betoguide PRMSA initsinterpretation of itstariff rules oncontainers The ultimate result could bethe passing onbyPRMSA ofa 1000 penalty suffered bythis ocean carrier toashipper NVOCC consolidator forwarder or deconsolidator Inpractical effect we would have Mr Nicholas indirectly interpreting anocean carrier stariff even though heisnota party tothe transportation contract Stated another way we would have the ILA inpart through the contract administration officer of the NYSA ILA Container Committee influencing the interpretation of atariff of anocean common carrier CONASA turns this viewpoint around and contends that the FMC under the guise of tariff regulation isurged bycertain parties other than CONASA toimproperly venture outside the sphere of itsstatutory jurisdiction into the area of labor relations and collective bargaining tooutlaw the only conceivable work preservation clause inthe shipping industry and that just asthe antitrust laws of the United States may not beutilized tooutlaw valid union activity sotoo must not the Shipping Acts which are economic regulatory statutes complementary tothe antitrust laws CONASA further contends that the ILA sRules onContainers must bereappraised continually tokeep pace with rapidly changing work conditions cargo movements and handling techniques CONASA states that these Rules onContainers like all other labor contract provisions are not rigid and static mechanisms and thus are not amenable toprotracted administrative review The short answer of the NVOCC sthe consolidators forwarders importers and Hearing Counsel tothe contentions of CONASA isthat much of the evidence relied upon byCONASA particularly the evidence astolabor problems and work preservation rules isirrelevant tothe issue of the tariff rules oncontainers of PRMSA and that the work preservation rules of the ILA are not inissue However itwould appear that the FMC must not only consider PRMSA stariff rules intheir effect onthe consolidators forwarders and importers but also intheir broader effect onthe public interest of maintaining steady flows of ocean commerce toand from Puerto Rico Inthat broader sense CONASA sevidence astolabor problems and the work preservation rules isrelevant tothe issues The work preservation rules of the ILA were part of alabor agreement between the ILA and the shipping industry including the ocean common carriers stevedores and terminal operators The cQnsolidators forwarders importers and NVOCCs were not parties tothe labor agreement Nevertheless many of these non parties were aware of the labor agreement 21Fur



SEA LAND SERVICE INC ETALPROPOSED RULES ONCONTAINERS 23and itsrestrictive rules oncontainers But these non parties including NVOCCs endeavored tocontinue operating bycontinuing todeal with the ocean carriers under the tariffs of these carriers For anumber of years the NVOCCs managed tohave their containers loaded away from the piers and then moved over the piers without further stripping or stuffing Consolidated Express Inc CEI anNVOCC made illegal payments through itsgeneral manager from about 1961 or 1962 toabout November 1972 tothe pier superintendent and tothe assistant pier superintendent members of the ILA employed bySea Land at the waterfront facilities of Sea Land at Elizabethport NJtotalling 200 per month onaregular monthly basis The payments were listed inCEl sbooks astravel and entertainment expenses Avice president and part owner of CEI took the view that these payments were not made toavoid the stuffing and stripping of CEl scontainers bythe ILA at Elizabethport but that the payments were made toexpedite both the paper work at the piers and the placement of the containers aboard ship when for example the containers reached the waterfront close to430pmwhen the pier was about toclose down and the containership was near sailing time This witness also pointed out that itwould beanadvantage toCEI tohave CEl scontainers stacked among the three layers of containers ontop of the deck rather than below deck sothat upon reaching Puerto Rico CEl scontainers would beamong the first tobetaken off the ship and would reach the ultimate consignee earlier than the other containers stacked four deep below deck CONASA disputes the above views and contends that these illegal payments were made topersons having noauthority with respect tostowage aboard ship and that the payments were made toavoid the stuffing and stripping requirement of the ILA sRules The true purpose of the payments does not matter tothe ultimate conclusions herein but the circumstances show the intent of the ILA tohold ontothe consolidation work and the intent of at least one NVOCC todothis consolidation itself and tohave itscontainers move relatively freely across the piers aswere many other containers which moved without restriction AnNVOCC may perform various special services for anexporter or importer such asaccepting prepaid collect or CODshipments and offering storage intransit and warehousing facilities The NVOCC may route itscontainers tomatch sailings of ocean carriers soastoavoid delays waiting for aship The NVOCC assumes certain liabilities for losses of the cargo of the exporter or importer and inthis respect at least acts asacommon carrier even though the NVOCC has noocean going hips While anNVOCC isacommon carrier inthe view of the small exporter or small importer whose packages the NVOCC consolidates with other exporters or importers packages tomake acontainerload onthe other hand inrelation tothe ocean common carrier such asPRMSA the NVOCC isashipper or consignee Inthe utilization of PRMSA stariff the NVOCC isashipper or consignee and should betreated asother shippers and consignees are treated The NVOCC makes aprofit bypaying the containerload rate for freight all kinds of the ocean carrier while the NVOCC charges his individual package rates tothe exporters or importers who donot individually have the volume of packages sufficient tomake acontainerload Inthe view of ILA officials the



24FEDERAL MARITIME COMMISSION estimated profit of anNVOCC isunduly high inrelation toitsrelatively small capital investment infacilities and equipment Apparently this NVOCC profit was inthe ILA smind another reason justifying the restrictive treatment of the NVOCCs and consolidators inthe ILA sRules onContainers Some NVOCCs have experienced hard times which they attribute at least inpart tothe ILA swork preservation rules and toSea land sand PRMSA stariff rules oncontainers Drake Marine adivision of Drake Motor Lines Inc commenced NVOCC operations onMay 151970 inthe Puerto Rican trade and provided service between the ports of New York Charleston Jacksonville and Miami onthe one hand and onthe other San Juan Puerto Rico Drake Marine discontinued operations between New York and San Juan and between Charleston and San Juan inMarch 1975 Drake Marine was advised byPRMSA inJanuary 1975 that all trailers containers tendered byitasaconsolidator toPRMSA would beconsidered LTLor LCL shipments inaccordance with the ILA sRules onContainers and accordingly Drake strailers containers would have tobestripped at the piers Drake was also advised that PRMSA would not furnish itscontainers toDrake What this meant apparently was that PRMSA would not allow Drake or any other NVOCC totake aPRMSA container away from the piers Nevertheless Drake might bring aconsolidated load inanon PRMSA container tothe piers where under the tariff rules this containerload could bestripped and restuffed into aPRMSA container byILA deepsea labor InFebruary 1975 Drake tendered eight trailers toPRMSA for delivery toPuerto Rico and these containers were stripped and restuffed into thirteen PRMSA containers Drake was assessed the transfer charge of 172 per 4Ofoot container Because of the above circumstances related tothe Rules onContainers and also because two other NVOCCs Consolidated Express Inc and Twin Ex press Inc were able tohave their containers moved across the piers without stripping and restuffing Drake discontinued itsNew York and Charleston Puerto Rico operations Consolidated Express and Twin Express continued toreceive containers from PRMSA and these two NVOCC scontinued tohave their containers moved across the piers without restriction because of aCourt injunction obtained bythem The injunction did not apply toDrake and other NVOCCs which had not joined inthe Court proceeding with Consolidated Express and Twin Express Dolphin Forwarding Inc anNVOCC has operated inthe Puerto Rican trade since September 1964 mainly between New York and San Juan Itwas advised byPRMSA inDecember 1974 that PRMSA could not providell Dolphin with containers because of the ILA scontract restrictions and because of the PRMSA tariff rules oncontainers which were patterned onthe ILA srestrictions Dolphin 11Preslm1lbl PRMSA meant thIt ilcould noc provide cantlinen toDolphin where th1would bentrary toPRMSA tariff rules onccdlinen and IIWII anumed byPRMSA that Itstariff NI would bevlolatU byfurnlshina contllnen 10Dolphin CONASA polntl out thlt lilt ILA sRul onCOIUIlnen donot deny nen toshippen but merely roqwre Ihat LAlabor beused 10stuff ndatrip IocII cUJOlntlund out oftbe containen and that Ihe comalnm van bl al the pill faeilil whore the joeal carlO istoloaded ordiseharpcl byILA labor CONASA 11IIII110 linen the ILA sRule 1liswell uPRMSA stariff nde Ieboth of which provl that nocarrier lhall upply ill conlll toany consoIidalor or deeon Udator Apparently CONASA lnlerpftll this tomeln only Irtquiremenl DOC IoIUppty contaInen unln 1he ILA laipsand sluff 1ho eanlllnen BUI lhere IInoambiJuily ifyou read rule He uitItandI clearly byitself Rur



SEA LAND SERVICE INC ETALPROPOSED RULES ONCONTAINERS 25initsjudgment became obliged todivert all of itscontainer cargoes from the Port of New York tothe Port of Jacksonville Dolphin inFebruary 1970 purchased Acme Fast Freight International Inc AFFl which began operations inthe Puerto Rican trade inMarch 1960 under the name Acme Fast Freight of Puerto Rico AFFI experienced aperiod inthe spring of 1968 when itscontainerloads were stripped bythe ILA Dolphin was never exposed tothe ILA sRule Iuntil itspublication inPRMSA sinitial tariff and being unable toqualify under Rule Iitprotested the PRMSA tariff rules Dolphin bydiverting itscontainers toJacksonville has lost some custom ers and itsservice isslower than before Dolphin fears that itssurvival isinjeopardy San Juan Freight Forwarders Inc SJF anNVOCC has been operating inthe Puerto Rican trade since July 1972 during which year none of itstrailers were stripped and restuffed at the piers Inlate October 1973 Tnbegan tostrip every container of SJF After PRMSA took over Tnsoperations inOctober 1974 SJF began tohave problems getting containers from PRMSA PRMSA has two subsidiary groups one group managing and operating the roll onroll off ships formerly operated byTIT the Tngroup and the other group the conventional containerships of Sea Land and Seatrain the Sea Land group The two groups donot use the same waterfront facilities The two managing and operating groups apparently at least for atime had different attitudes and reactions tothe ILA sRules onContainers SJF continued after October 291974 toreceive containers from the Tngroup but could get nocontainers from the Sea Land group The containers furnished toSJF bythe Tngroup continued tobestripped at the piers By affidavit dated July 291975 attached toHearing Counsel sreply brief the President of San Juan Freight Forwarders states that SJF has been forced tostop using the Port of New York temporarily because of PRMSA stariff rules oncontainers This affidavit hereby isaccepted asanaddendum toExhibit 73of record The record contains considerably more evidence astothe problems faced bythe NVOCCs above and byother NVOCCs and byother shippers and consign ees but the general picture above issufficient toshow that not all NVOCCs and shippers were treated alike Enforcement of the ILA srules varied from time totime itvaried asbetween Staten Island piers Tngroup and New Jersey piers Sea Land group and PRMSA stariff rules were interpreted differently astothe furnishing of containers asbetween the Tngroup and Sea Land group And most importantly the NVOCCs were treated differently from other shippers who owned and loaded their containers with their own labor at their own facilities THE TARIFF RULES ONCONTAINERS OF PRMSA Under PRMSA stariff rules oncontainers one exporter may have 20pack ages of aparticular commodity these packages amount toacontainerload the container isloaded byemployees of the exporter at the exporter sown facility located within 50miles of aport and the exporter delivers this container tothe pier and this container will not bestripped and restuffed at the pier byILA deepsea labor because the tariff provides rule 440 or 442 5or 445 Rules onContainers Rule 2A2that Containers loaded with cargo at aqualified



26FEDERAL MARITIME COMMISSION shipper sfacility with itsown employees are excluded from the requirement of loading byILA deepsea labor However asecond exporter with 20packages of the same commodity who isnot large enough or for some reason does not have his own warehouse facility and does not have his own employees toload the container but instead delivers his 20packages toapublic warehouse within 50miles of aport and has the 20packages loaded byemployees of the warehouse into the container must have his container stripped and restuffed at the pier byILA deepsea labor under PRMSA stariff rule 440 or 442 5or 445 Rules onContainers Rule la2Since itmakes nosense for the second exporter above toincur the double handling of his goods and astripping and stuffing charge at the pier aswell hemust arrange for the trucking of his 20individual packages tothe pier where they will beloaded into acontainer byILA deepsea labor Many exporters believe that when the packages are handled at the pier they will besubject topilferage delay and damage These exporters believe that when cargo crosses apier inasealed container itisalot less subject topilferage and damage than when moved loose tobestuffed into acontainer at the pier There issome dispute byCONASA that the danger of pilferage and damage at the pier isany different or any greater than the danger when the loose pieces are handled and stuffed into containers away from the piers Regardless of any conclusion astothe relative danger of pilferage and damage when the ocean transportation service of PRMSA isthe same for two exporters who each ship 20identical packages of the same commodity topermit the first of these two exporters tohave his container moved promptly and freely across the pier and at the same time torequire the second exporter tohave his container delayed stripped and restuffed or torequire himtodeliver his 20packages loose tothe pier obviously restricts the freedom of choice of the second exporter and results inunfair and unjust discrimination against the second exporter Asimilar situation of undue preference and unjust discrimination may arise where the first exporter s20packages are loaded at his own facility byhis own employees and his container moves freely across the piers whereas asecond and athird exporter each has JOpackages and incombination they amount toasimilar 20package containerload but these 20packages are consolidated byanNVOCC into one container with the result that the second and third exporters may not have their consolidated container moved freely across the piers again though PRMSA socean transportation service isthe same for the container of the first exporter asitisfor the container of the second and third exporters The impact of the SOmile rule asithas been interpreted actually extends beyond 50miles of aport for example inthe case of aconsolidated container shipped via the Port of New York originating within 50miles north of the Port of Boston but more than 50miles from the Port of New York On the other hand anexporter consolidating at apublic warehouse 150 miles due west of the Port of New York would not have his container stripped at the Port of New York because this warehouse isnot within SOmiles of any CONASA port Under PRMSA stariff rules oncontainers animport containerlolld discharged at aqualified consignee sfacilities byitsown employees isnot required tobestripped and stuffed at the piers byILA deepsea labor Rule 2B2The qualified c



SEA LAND SERVICE INC ETALPROPOSED RULES ONCONTAINERS 27consignee isdefined asthe purchaser or one who otherwise has aproprietary financial interest other than inthe transportation or physical consolidation or deconsolidation inthe import cargo being delivered and who isnamed inthe delivery order But ifsuch consignee does not own or operate his own warehouse facility and instead uses apublic warehouse the consignee Rule 2B42must pay the normal warehouse storage fees for aminimum of thirty days and meet other requirements inorder tobeexcluded from the requirement that his import containerload bestripped and stuffed at the piers bydeepsea ILA labor As seen above one importer of acontainerload of shoes who unloads his container at his own facilities with his own employees may immediately distribute these shoes toretail outlets However another importer of acontain erload of shoes who does not have his own warehouse facilities and employees and who uses apublic warehouse tounload the container must pay awarehouse storage fee for aminimum of 30days and furthermore asthe tariff rules provide this second importer may not transfer title tothe shoes within the 30days of warehousing Rule 2B43As seen the tariff rules oncontainers of PRMSA restrict the freedom of some importers inmoving merchandise and add substantially totheir costs while other importers are not sotreated InPRMSA stariff rules oncontainers there are provisions inRule No 440 applicable at CONASA ports and inRule No 422 5applicable at the South Atlantic Ports of Charleston and Jacksonville which provide inrule lethat nocarrier or direct employer shall supply itscontainers toany consolidator or deconsolidator and further that all rule 1containers bestuffed or stripped at awaterfront facility Rule 445 applicable at the Port of New Orleans contains adifferent rule Iewhich does not mention carriers but does refer toemploy er and isotherwise the same asthe rule leinRules 440 and 442 5above Ob viously when anocean carrier supplies equipment containers toone shipper but not toasecond similar shipper this action and the tariff rule providing for such action are unjustly discriminatory and unlawful Under the tariff rules of Sea Land and GPRL ineffect inprior years before these two carriers placed into their tariffs the rules now substantially adopted byPRMSA asitstariff rules oncontainers and when Sea Land and GPRL intheir operations inthe Puerto Rican trade had norestrictive rules oncontainers at those times the shippers including the NYOCCs consolidators and forwarders were free at least insofar asthese ocean carriers tariffs provided toobtain containers from these ocean carriers the shippers were free and able toload containers at any facilities away from the piers the shippers could deliver containers tothe ocean carriers at their waterfront facilities and these containers could beplaced aboard the containerships without any stripping and restuffing at the piers At present asseen the shipping acts are being violated bythe unequal treatment of shippers Regardless of whether the treatment of shippers isunequal the tariff rules may also beunjust and unreasonable insofar asthey may require the uneconomic second handling stripping and restuffing of containers at the piers when there isnoocean transportation need for such second handling UThe tariff says employee probably atypographical error The ILA sRules onContainers Ellhibit No 95also contain intheir Rule ICe the words direct employee soitappears that PRMSA copied the ILA sRules and typographical error Direct employer inthe usual sense of the collective bargaining agreement means employer of ILA longshoremen



28FEDERAL MARITIME COMMISSION Certainly the rehandling or stripping and restuffing of acontainer does not add anything of value tothe ocean service provided tothe shipper DISCUSSION AND CONCLUSIONS Section 14Fourth of the 1916 Act provides inpart that nocommon carrier bywater inthe Puerto Rican trade shall make any unfair or unjustly discriminatory contract with any shipper based onthe volume offreight offered or unfairly treat or unjustly discriminate against any shipper inthe matter of cargo space accommodations or other facilities PRMSA will not supply PRMSA coptainers tocertain consolidators and deconsolidators whereas PRMSA will supply itscontainers toother shippers and consignees inthe same geographic area PRMSA srules oncontainers unfairly treat and unjustly discriminate against certain consolidators and decon solidators inasmuch asPRMSA does not provide them the same facilities containers asPRMSA provides other shippers and consignees inviolation of section 14Fourth PRMSA srules oncontainers are inviolation of section 14Fourth insofar asthese rules permit certain containerloads tomove freely over facilities of PRMSA that isover the piers while PRMSA srules also require other similar containerloads tobestripped and restuffed at the piers byILA deepsea labor The unlawful discrimination results from the unequal availability of the piers for movement of containerloads toand from ships Clearly PRMSA stariff rules oncontainers unfairly treat and unjustly discriminate against certain shippers and consignees inthe matter of cargo space accommodations and other facilities including the use of the piers and the use of containers for consolidated shipments Section 16First of the 1916 Act provides inpart that itisunlawful for any common carrier bywater tomake or give any undue or unreasonable preference or advantage toany person or tosubject any particular person toany undue or unreasonable prejudice or disadvantage inany respect PRMSA srules oncontainers are inviolation of section 16First inthat they unduly prefer certain shippers and consignees such asfor example those who have certain facilities and whose employees stuff and strip containers while these rules subject other shippers and consignees toundue and unreasonable prejudice and disadvantage such asfor example those shippers and consignees who donot have their own facilities or donot have their own employees tostuff and strip containers PRMSA srules require certain shippers tosuffer transfer or rehandling charges at the piers for their containers totheir undue prejudice while other shippers escape such transfer charges totheir undue preference inviola tion of section 16First Section 18aof the 1916 Act and section 4of the 1933 Act inpart together provide that the common carriers bywater inthe Puerto Rican trade must provide just and reasonable rates regulations and practices relating tovarious matters including the receiving handling transporting storing or delivering of proper tyand that ifthe FMC finds these rates regulations and practices tobeunreasonable itmay prescribe just and reasonable rates regulations and practices



SEA LAND SERVICE INC ETALPROPOSED RULES ONCONTAINERS 29PRMSA srules permit shippers tobeheld liable for fines or penalties of 1000 per container which penalties have norelationship tothe cost of transportation or of handling of the container from anocean transportation viewpoint These PRMSA tariff rules inpart are ambiguous and uncertain inthat they are not clear ontheir face and are subject tovarious interpretations PRMSA srules are unreasonable insofar ascertain shippers must undergo the added transfer charges for example of 172 per 40foot container inorder toavail themselves of PRMSA sFAK rate oncontainerloads when there isnotransportation necessity totransfer the contents of acontainer from one container toanother container PRMSA srules are unreasonable inanumber of other ways including that they deny containers tosome shippers while providing containers toother shippers and that the rules require certain consignees towarehouse their imports under certain restrictions while not sorequiring other consignees tosowarehouse their imports For the reasons stated inthis para graph PRMSA stariff rules oncontainers are unjust and unreasonable inviolation of section 18aof the 1916 Act and of section 4of the 1933 Act There are certain fundamental truths pertinent tothese proceedings One isthat all shippers should betreated substantially equally provided of course that they seek and receive the same ocean transportation service from the same ocean common carrier Ifwe were considering only the tariff rules oncontainers of anocean carrier without knowing what caused these rules tobeput inthe tariff clearly we would find that tariff rules such asPRMSA srules oncontainers are unlawful Inanordinary proceeding there would benoneed togoany further that isthere would benoneed togobeyond anexamination of the tariff rules oncontainers But the present proceedings have potential ramifications which gobeyond the ordinary problems of the legality of atariff rate or rule and we must consider these ramifications inissuing our order herein Another fundamental truth isthat the FMC has jurisdiction over tariffs rules rates etc of ocean common carriers inthe United States mainlandlPuerto Rico trade Keeping the above two fundamentals inmind the FMC clearly has jurisdiction over the lawfulness of PRMSA stariff rules inthe Puerto Rican trade Secondly ifthe tariff rules provide for grossly unequal treatment of similarly situated shippers lhe rules are clearly unlawful under the Shipping Acts Furthermore ifone shipper receives preferred treatment and another shipper issubjected tounfair unjust and grossly discriminatory treatment such treatment isclearly unlawful when for the same ocean transportation service despite any reason leading tothe discriminatory treatment Inother plainer words unlawful tariff rule discrimination isunlawful tariff rule discrimination regardless of the fact that itmay have been caused byawork preservation rule and itmatters not at all whether the work preservation rule islawful inand of itself Itiselemental and basic toUnited States transportation lawthat shippers all betreated equally whether large or small or whether they differ intheir plants warehouse facilities or inother respects provided only that they are buying identical transportation services One other fact should beremembered We are not here dealing with section I5agreements between two or more persons subject tothe Shipping Acts We are dealing merely with tariff rules oncontainers of anocean common carrier A



30FEDERAL MARITIME COMMISSION tariff provision isnot anagreement rather itisaunilateral statement of the author of the tariff Basically atariff sets the price and terms at which acommon carrier offers itsservices Therefore any citations of cases dealing directly or peripheral lywith section ISagreements are really not directly inpoint although they may beof some background interest The Commission previously has ruled onamatter which had substantially similar ifnot the same legal implications asthe matter now at issue The factual background inthe previous case was that On February 191969 the ILA and the employers of longshoremen at the Port of Miami entered into adeepsea long shore agreement which contained aClause 19inwhich clause there was aseries of rules designed toprotect and preserve the work jurisdiction of longshoremen of the ILA at deepsea piers and terminals Clause 19inpart required that certain containers containing consolidated loads destined toor coming from any person including aconsolidator or deconsolidator who isnot the beneficial owner of the cargo which containers come from or are destined toany point within a50mile radius from the center of the port shall bestuffed and stripped byILA labor at longshore rates at awaterfront facility Also Clause 19provided where such acontainer had not been stuffed and stripped bythe ILA that the ocean carrier should pay liquidated damages of 50per container tothe ILA iffor any reason the container was nolonger at the waterfront facility where itshould have been stuffed or stripped Based upon the above labor agreement South Atlantic and Caribbean Line Inc SACL anocean common carrier then operating inand out of Miami inthe Puerto Rican trade published anembargo notice which stated that itwould not book or accept certain consolidated containerloads at Miami unless certain conditions were met One proviso was that the shipper agree toindemnify SACL inthe amount of 250 per container inthe event that the ILA invoked the liquidated damages provision of Clause 19While this 250 penalty proviso later was deleted bySACL itsembargo notice stood ineffect asanabsolute refusal tocarry clause 19cargo The legal question then became whether the embargo notice imposed atrue embargo because financial loss onthe carriage does not normally constitute sufficient justification for the institution of anembargo The usual justification for anembargo iscongestion or physical disability and there was nophysical disability of SACL tocarry the consolidated containerloads SACL did not want toperform the additional terminal or transfer service of stripping and restuffing the consolidated containerloads inasmuch asthat was not something offered bySACL tothe shipping public asanaid tothe efficient transportation of goods Ifanything from SACL spoint of view the stripping and restuffing was apenalty for handling NVOCCs or consolidators trailers Inthis situation at Miami SACL itself did not employ the ILA labor and was not aparty tothe labor agreement but SACL sstevedore at Miami presumably was aparty tothe labor agreement Under the above circumstances inSouth Atlantic and Caribbean Line Inc 12FMC237 at page 241 1969 the Commission stated We are nol here concerned with the ultimate validity of clause 19Such adetermination isbeyond our jurisdiction and iswithin the province of the National Labor Relations Board But whatever itsvalidity we cannot permit the mere execution of acollective bllJ gaining agreement tooverride the clear requirements of astatute we are charged toadminister Statutes controlling the activities of 1Jfur



SEA LAND SERVICE INC ETALPROPOSED RULES ONCONTAINERS 31common carriers and the oblisations of those carriers are not subordinate tothe requirements of labor contracts Galveston TruckLine Corp vAda Motor Lines Inc 73MCC617 at page 627 1957 The Commission further went ontosay at pages 241 and 242 We are not without sympathy for the position inwhich SACL finds itself but itisof course not anexcuse for the imposition of anunlawful embargo Our decision here does not reach either the validity of the collective bargaining agreement and clause 19or the questions of what actions bySACL would beproper should the ILA insist oninvoking clause 19Although the Commission cannot deal with the new labor contract which isthe immediate source of this condition we can deal with those persons affected byitand within our jurisdiction Inthat posture we donot intend topermit disruptions of our waterborne foreign or domestic offshore commerce Now we would accept any appropriate tariff filing onshort notice the result of which would betomake the carrier whole inthe event clause 19isinvoked and which would enable the cargo tomove The above words of the Commission in1969 with very slight adjustments might well berestated and beappropriate for the present investigations What the Commission apparently hoped for inthe 1969 SACL malter was amutually beneficial result which not only would not interfere with the collective bargain ing labor agreement but which also would enable the consolidated container loads of the NVOCCs tomove freely incompliance with the Shipping Acts and which would not place any undue burden onthe ocean carrier Of course there were some differences between the SACL matter and the present investigations In1969 inthe SACL matter there was acarrier sembargo of certain NVOCC or consolidated containerloads Notice istaken that SACL canceled itstariff in1970 and presumably went out of business inthat year At present we now are concerned with among other matters what amounts toanembargo of the furnishing byPRMSA of PRMSA scontainers tothe NVOCCs and tothe consolidators In1969 the Commission stated that statutes controlling the activities of ocean common carriers and the obligations of these carriers are not subordinate tothe requirements of labor contracts The same istrue in1975 In1969 the Commission said that anocean common carrier has aduty and obligation toaccept and carry all cargo tendered toitinaccordance with the terms and conditions of itspublished and filed tariffs South Atlantic and Caribbean Line supra at page 239 The same istrue in1975 and that duty includes the furnishing of the ocean caITier scontainers and facilities equally tosimilarly situated shippers In1969 the Commission said that although itcould not deal with the new labor contract itcould deal with those persons affected byitand within the Commission sjurisdiction The same istrue in1975 In1969 the Commission said that itdid not intend topermit disruptions of our waterborne foreign or domestic offshore commerce Obviously this istrue in1975 InVolkswagenwerk vFMC390 US261 1968 the Supreme Court found that acertain agreement among members of the Pacific Maritime Associ ation toimpose certain assessments upon member ocean common carriers stevedores and terminal operators and their customers was subject tothe jurisdiction of the FMC under section 15of the 1916Act Therein itwas stated at page 278 that we are not concerned here with the agreement crealing the 11lAI



32FEDERAL MARITIME COMMISSION Association or with the collective bargaining agreement between the Association and the ILWU International Longshoremen sand Warehousemen sUnion CONASA initsopening brief states that inthis Volkswagenwerk case the Supreme Court reaffirmed that there isalabor exemption from antitrust statutes for labor agreements which would otherwise besubject tosuch antitrust regula tion What the Supreme Court actually said was that those agreements reflecting the national labor policy of free collective bargaining byrepresentatives of the parties own unfettered choice fall inanarea of concern tothe National Labor Relations Board but the Supreme Court went ontosay that the assessment arrangement or agreement inissue affected only relationships among Associ ation members and their customers Thus there was nolabor agreement inissue inthe Volkswagenwerk case More importantly nowhere inVolkswagenwerk vFMCsupra isthere any issue of the lawfulness of atariff rule Whatever significance that case has tothe present investigation possibly may befound inthe concurring statement of Justice Harlan He was concerned about the exact extent of the labor exemption from statutes regulating competition He pointed out that nocollective bargaining agreement was before the Court and that itwould beinappropriate tosuggest the affirmative extent of the labor exemption or immunity He went ontosay at page 287 that the assessment agreement before usisnot immune or exempt for itraises sbipping problems logically distinct from the industry slabor problems at the same time Commission review itself must becin umscribed bythe existence of labor problems that itisnot equipped toresolve Inthe present proceeding PRMSA stariff rules oncontainers raise shipping problems logically distinct from the labor problems which may beraised bythe ILA sRules onContainers Anytime two shippers seeking the same ocean transportation service are treated differently byanocean carrier tothe extent that one shipper isunduly and unreasonably preferred and the other shipper isunduly and unreasonably prejudiced there isashipping problem The FMC must exercise itsjurisdiction over shipping problems There isnoevidence inthis record that any ocean carriers other than Sea Land GPRL and PRMSA placed intheir tariffs rules oncontainers patterned after the ILA sRules onContainers Tothe extent that these carriers did soitappears that they did asamatter of individual choice The vice president traffic of amanagement subsidiary of PRMSA recommended that PRMSA file itstariff rules oncontainers among other reasons sothat PRMSA could recover the 1000 penalty liquidated damages per container from the shipper and toprovide that PRMSA could not supply trailers containers toNYOCCs As noted heretofore the ILA srules donot require that the ocean carrier pass onthe 1000 penalty tothe shipper Before PRMSA took over the operations of Sea Land Seatrain and TTT these three ocean carriers had pursued different courses with respect totariff rules oncontainers Sea Land filed such rules Seatrain did not file and TTT filed rules but itsfiling was rejected bythe FMC From these facts itisconcluded that there was noconcerted agreement between the carriers inthe Puerto Rican trade or between the many ocean carriers operating inboth the foreign and domestic trades out of New York topublish similar tariff rules oncontainers The ILA and the shipping associations insofar astheir collective 21FMr
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bargaining agreement contained the ILA s Rules on Containers apparently con

sidered these to be strictly a labor matter and not a shipping matter or problem
subject to the filing of a section IS agreement

Notwithstanding that the present case involves tariff rules and shipping prob
lems and does not involve any section IS agreement between two or more

persons subject to the 1916 Act some consideration may be appropriate con

cerning the so called labor exemption from antitrust laws In United Steve

doring Corp v Boston Shipping Association 16 F M C 7 the Commission
found that a certain agreement among and between members of the Boston

Shipping Association as to the allocation of labor gangs among stevedores was

entitled to the labor exemption and therefore not required to be filed and approved
under section 15 of the Shipping Act 1916

The Commission stated in United Stevedoring Corp supra at pages 11 12
13 14 and 15

The labor exemption originated in the area of accommodation of the labor laws and the antitrust
laws Thus the analogy to a labor exemption from the shipping laws is obvious We are in

agreement with the view that such a labor exemption should exist However the problem is one of
line drawing ie just how far should the labor exemption extend and at what point should the

shipping laws be activated

The Supreme Court attempted to balance the interests of both policies so that only legitimate
collective bargaining objectives would be without the scope of the antitrust laws

Hence from these cases have evolved the various criteria for determining the labor exemption from
the antitrust laws and which we herewith adopt for purposes of assisting us in determining the labor

exemptioo from the shipping laws with this caveat These criteria are by no means meant to be
exclusive nor are they determinative in each and every case Just as in the accommodation of the labor
laws and the antitrust laws the courts have resolved each case on an ad hoc basis so too will we

Upon thorough review of the views presented on this issue we conclude that no valid regulatory
purpose would be served in requiring organic agreements of pure collective bargaining units to be
filed and approved pursuant to section IS However to the extent that any organic agreements
provide for purposes other than collective bargaining no labor exemption from section IS would

apply to those portioos of the organic agreements and filing and approval of those provisions would
he required

Thus the line is drawn at the point where purely labor matters cease and shipping matters begin

The mere fact therefore that a certain agreement is part of a collective bargaining agreement does not

automatically immunize that agreement from the antitrust laws

In the same manner in which offensive collective bargaining agreements in general are challenged
under the antitrust laws collective bargaining agreements in the shipping industry can be challenged
under the shipping laws with due regard for the labor policy considerations discussed above

In the present investigations it is herein found that the tariff rules on containers
of PRMSA are a shipping matter subject to shipping laws and separate from any
labor matter and the labor laws However if one were to conclude that PRMSA s

rules on containers are partly a shipping matter and partly a labor matter one still

must conclude that the shipping part is of such importance that it is not immuni

zed from the shipping laws

The United States Court of Appeals for the Second Circuit in New York

Shipping Association Inc v Federal Maritime Commission 495 F 2d 1215

2d Cir 1974 denied the petitions to review filed by NYSA and the ILA and



34FEDERAL MARITIME COMMISSION found that acertain assessment agreement was subject tothe filing and approval requirements of section 15of the 1916 Act The Court of Appeals made refer ences toVolkswagenwerk vFMC supra among others and referred toJustice Harlan sconcurrence wherein hewarned against assuming that amaritime agreement must always fall neatly into either the Labor Board or Maritime Commission domain The Court of Appeals stated that like the Volkswagenwerk case itscase also raised shipping problems logically distinct from the industry slabor problems The Court of Appeals went ontosay that indetermining whether the agreement should beapproved disapproved or modified the Commission must thus continue toweigh the Shipping Act and labor interests raised bydifferent portions of the agreement and should move with caution inareas of greater collective bargaining concern Innone of the cases referred tobythe parties intheir briefs doIfind any holding that where there isashipping problem the Federal Maritime Commis sion should ignore that problem Imust conclude that the FMC has jurisdiction over the shipping problem here inissue and itmust take steps toremedy that problem Of course the FMC should proceed cautiously inissuing itsfindings and order herein Attention isinvited toExhibit No 88the supplemental testimony of the President of CONASA and tohis oral testimony onMay 71975 His testimony should begiven the most careful consideration The recent CONASA ILA negotiations leading tothe current 1974 1977 labor contract commenced again with the demand of the ILA that all containers bestuffed and stripped onthe piers bythe ILA CONASA scounter position at the outset of these negotiations was that all containers should bepermitted tomove without any restriction bythe ILA The ILA immediately rejected CONASA sproposal stating inthat event astrike bythe ILA would beassured CONASA represented that the desire of the shipping industry was topermit shippers asmuch flexibility aspossible without causing anassured strike Many median or compromise proposals were discussed and analyzed For example the New York Foreign Freight Forwarders and Brokers Association suggested that consolidators bepermitted tooperate utilizing ILA deepsea labor within the waterfront terminal areas but away from the actual pier operations of ship loading and unloading The ILA rejected this proposal upon receiving legal advice that this proposed approach would constitute anaffirmative extension of the ILA swork jurisdiction subject toattack before the NLRB Many other proposals were discussed at great length and rejected Finally the ILA and the shipping industry settled onthe ILA sRules onContainers which had been ineffect for some time The wages issues and the fringe benefit issues consumed only afewhours during the continuous negotiations from June 11toJune 211974 The issue which required the continuous time and efforts of the negotiators onalmost a100 percent basis was the containerization issue Inthe view of CONASA spresident any disturbance of the ILA sRules onContainers would result inaresurgence of labor unrest onthe entire Atlantic and Gulf Coasts tothe detriment of the longshoremen ocean carriers stevedores and the general public aswell There isnoreason todoubt the testimony of CONASA spresident 21FMC



SCHARLES EMORGAN Administrative Law Judge SEA LAND SERVICE INC ETALPROPOSED RULES ONCONTAINERS 35PRMSA asseen fears anILA shutdown ifitisrequired not tofollow the lLAsRules onContainers Nevertheless the Commission must act inthe overall public interest The Commission must make findings with respect tothe 1916 and 1933 Acts Also itshould recognize that any order itmay issue should becarefully drawn soasnot toprecipitate any actions which may interfere with the steady flow of ocean commerce inthe Puerto Rican trade PRMSA should begiven areason able period of time toadjust itstariff rules oncontainers sothat they donot violate the Shipping Acts and also sothat PRMSA may continue tooperate Undeniably such anadjustment of PRMSA stariff rules will bemost difficult but PRMSA isclosest tothe problem and should not befettered byany rigid preconceived notions astothe best solution Within the PRMSA management are persons with many years experience inthe shipping business and of course PRMSA should befree toconsult with other experienced tariff and traffic experts The overall aspects of the public interest necessitate that the effective date of anorder requiring the cancellation of PRMSA stariff rules oncontainers bedeferred for three months or such other reasonable period asmay beappropriate asthe circumstances may develop ULTIMATE FINDINGS Itisfound that the Federal Maritime Commission has jurisdiction over the tariff rules oncontainers of PRMSA inthe Puerto Rican trade and that these tariff rules are unlawful inviolation of sections 14Fourth 16First and 18aof the 1916 Act and of section 4of the 1933 Act Itisordered subject toreview bythe Commission onappeal or upon itsown motion that the tariff rules oncontainers of PRMSA becanceled and that PRMSA publish and file revised tariff rules oncontainers and other tariff provisions asmay benecessary which will treat all similarly situated shippers and consignees including consolidators and deconsolidators fairly and equally Itisfurther ordered that the effective date of this order requiring PRMSA tocancel itstariff rules oncontainers and topublish and file new tariff rules oncontainers and other tariff provisions bedeferred for aperiod of three months from the date of this initial decision ifnoexceptions are filed thereto and there isnoCommission review thereof Inthe event that there isreview bythe Commis sion of this decision itissuggested that the Commission ifitadopts the findings herein give PRMSA areasonable time tocancel itstariff rules oncontainers and topublish and file new tariff rules oncontainers and other tariff provisions which will belawful under the 1916 and 1933 Acts and which atthe same time will enable asteady flow of ocean commerce inthe Puerto Rican trade and which will beconsistent with the overall aspects of the public interest WASHINGTON DCOctober 91975 71FMt



JFEDERAL MARITIME COMMISSION DocKET No 7248PACIFIC MARJTlME ASSOCIATION COOPERATIVE WORKING ARRANGEMENTS POSSIBLE VIOLATIONS OF SECTIONS IS16AND 17SHIPPING ACT 1916 NOTICE OF DETBRMINA TION NOT TOREVIEW June 221978 Notice ishereby given that the Commission onJune 201978 detennined not toreview the Administrative Law Judge sorder of discontinuance inthis proceeding served May 261978 By the Commission SFRANCIS CHURNEY Secretary 1ur
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FEDERAL MARITIME COMMISSION DocKET No 7248PACIFIC MARITIME ASSOCIATION COOPERATIVE WORKING ARRANGEMENTS POSSIBLE VIOLATIONS OF SECTION 1516AND 17SHIPPING ACT 1916 ORDER DISMISSING APPLlCA TION AND DISCONTINUING PROCEEDING Finalized onJune 221978 On March 231978 one of the respondents PaCific Maritime Association PMA served adocument entitled Notice of Cancellation and Withdrawal of Agreement onitsown behalf and onbehalf of the other respondent Internation al Longshoremen sand Warehousemen sUnion ILWU Inthat document which was filed with the Commission onMarch 271978 PMA advised that the Nonmember Participation Agreement has been cancelled and with drawn Concomitantly PMA expressed the belief that We assume anappro priate Order will enter terminating the proceeding Iordered that the document betreated asamotion todismiss the application and todiscontinue the proceeding and fixed the time for filing replies tothe motion Inaddition Iordered that any reply address the question whether the replicant intends toprove that the Nonmember Participation Agreement was implemented without Commission approval Only Hearing Counsel of all the other parties inthe proceeding replied Among other things Hearing Counsel stated that ithad consulted with some of the parties opposing approval of the Nonmember Participation Agreement and that neither Hearing Counsel nor anyone Hearing Counsel consulted with have any information tending toindicate that the Nonmember Participation Agreement was implemented without approval bythe Commission under Section 15of the Shipping Act Hearing Counsel did not oppose discontinu ance of the proceeding Hearing Counsel sstatement confirms representations iterated throughout the proceeding byPMA tothe effect that the Nonmember Participation Agreement had not been and would not beimplemented until either aitwas determined that 1Hearing Counsel spoke tocounsel for the Por1 of Seattle the Petitioner Pons Anacortes Bellingham Everett Grays Harbor Olympia Port Angeles Portland and Tacoma CONASA North Atlantic Shipping Association and the New York Shipping Association which was but nolonger isamember of CONASA Anintervenor Wolfsburger Transport Oesellschaft mbHWobtranS received anextension of time 10reply 10the motion but filed noreply However Wobtrans counsel advised me bytelephone dulllhc motion would not beopposed
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38FEDERAL MARITIME COMMISSION the Commission did not have jurisdiction over the Agreement or bthe Commission approved the Agreement Itisnow beyond cavil that the Commission has jurisdiction over the Non member Participation Agreement The Commission reached that conclusion initsdecision onsevered jurisdictional issues holding that the Nonmember Participation Agreement was subject toitsjurisdiction under section 15of the Shipping Act 1916 46VSC814 and holding also that the Agreement was not labor exempt Pacific Maritime Association Cooperative Working Ar rangement Possible Violations of Sections 1516and 17Shipping Act 1916 18FMC196 1975 Judicial review of that decision has now been com pleted InFederal Maritime Commission vPacific Maritime Association 435 VS40March I1978 the Supreme Court upheld the Commission sjurisdic tion over collective bargaining agreements of the type here involved 3One of the issues specified tobedetermined inthis proceeding see n2supra was whether the Nonmember Participation Agreement should beapproved disapproved or modified pursuant tosection 15of the Shipping Act 1916 Other issues inconnection with theNonmember Participation Agreement were whether itsimplementation would result inviolation of other sections of the Shipping Act 1916 However inthe light of the cancellation of the Nonmember Participation Agreement and the fact that itwas never implemented itwould appear that nouseful regulatory purpose would beserved bycontinuing the investigation Inreaching the conclusion that the investigation should bediscontinued Iamnot unmindful of the fact that the several Orders instituting and defining the scope of the investigation also placed the 1972 amendments tothe Master Collective Bargaining Agreement under investigation Hearing Counsel has noted this additional aspect of the investigation initsreply tothe motion indicating that discontinuance should not beconstrued asapproval of the Master Collective Bargaining Agreement However inasupplemental joint filing with PMA Hearing Counsel mod ified the position ithad taken earlier Hearing Counsel now believes that under the express language of the Commission sdecision onjurisdictional issues inthis proceeding the underlying Master Collective Bargaining Agreement absent the Nonmember Participation Agreement was not intended tocome under section 15investigation for purposes of approval disapproval or modification Hearing IThe Commission sOrder implementina itsdeision directed thai the invesli alion prcx eed 10determine specified remainins issues 18FMCat 212 213 By order of Mareh 41975 Istayed the proeeedin pendina judicial review 1Inamrming the Commission the Supreme Court reversed anearlier reversal of lhe Commission bythe Court of Appeals See Paci icMariti AllociatiOll lFflhraIMarlr CoinlltilllOll 542F 2d395 DCCir 1976 ByQnlerof April 51978 tho Cour1 of Appeals recalled itsjud ment and opinion from the Comminion IOrder of Invesligalion served September 61972 2Firsl Supplemental Order Severina Jurisdictional Issues served October 191972 3Order of January 271975 pru 18FMCaI212 213 The third and last Order of course superseded the previous orden Insofar asdie Master Collective Baraainina Agreemenl was concerned d1e Third Order sought adeletmination whether itsimplementalion inconjunction with the Nonmember Participation Aareement would result inany practiees which would subject any person localilY or description of traffic toundue or ulRUonable prejudice or disadvantaae inviolation of section 16of the Shipping Act 1916 46USC815 or would result inany practice which would beunjust or unreasonable inviolation ofsection 17of the Ship ping Act 1916 46USC816 Inaddition itwas tobedetermined whether any labor policy coosidClradQns would operate toexempt the Agreemenl5 or praclices Jesultin therefrom from any provision of sections 16or 171JiUr



SSEYMOUR GLANZER Administrative Law Judge PACIFIC MARITIME ASSOCIATION COOPERATIVE WORKING ARRANGEMENTS 39Counsel and PMA find support for this proposition inthe following discussion bythe Commission 18FMCat 209 Further we disagree with Respondents that our jurisdiction over the Revised Agreement will preclude the remaining sections of the master collective bargaining agreement from being implemented At issue here isonly the Revised Agreement which we consider severable from other provisions afthe master collective bargaining agreement iethe amount of fringe benefits tobepaid the union The obligation of PMA topay those benefits remains unimpaired Consequently the Commission sassertion of jurisdiction will have noeffect upon PMA sobligations under the labor contracts Emphasis added 18FMCat 209 Iagree with PMA and Hearing Counsel that the Master Collective Bargaining Agreement was intended tobeasubject of the instant investigation only because of the presence of the Nonmember Participation Agreement entered into bythe same parties and the interrelationship of the two agreements Now that the Nonmember Participation Agreement has been withdrawn there appears tobenoneed for concern that the Master Collective Bargaining Agreement might beviolative of sections 16or 17With regard tothe labor exempt issue specified inthe Third Order itappears that the Commission has now indicated apreference totreat this matter byway of rulemaking rather than asanadjudicatory matter inthis proceeding See Advance Notice of Proposed Rulemaking Exemption of Certain Collective Bargaining Agreements 43FR17845 Accordingly itisordered that the application for approval of the Nonmember Participation Agreement bedismissed and the investigation bediscontinued May 261978



FEDERAL MARITIME COMMISSION DoCKET No 7741HOUSTON GULF CRANE INC ETALvPORT OF HOUSTON AUTHORITY OF HARRIS COUNTY TEXAS NOTICE OF DETERMINATION NOT TOREVIEW July 121978 Notice ishereby given that the Commission onJuly 101978 determined not toreview the Administrative Law Judge sorder of dismissal inthis proceed ing served June 151978 By the Commission SFRANCIS CHURNEY Secretary 4IIl
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41FEDERAL MARITIME COMMISSION June 5978 No 7741HOUSTON GULF CRANE INC ETALvPORT OF HOUSTON AUTHORITY OF HARRIS COUNTY TEXAS COMPLAINT DISMISSED Fi1Ullized onJuly 12978 This proceeding commenced with the filing of acomplaint onAugust 91977 byacorporation and individual owners of the corporation owning and renting cranes operating at the Port of Houston Complainants alleged that respondent Port of Houston Authority of Hams County Texas had violated sections 1617and 18of the Shipping Act 1916 the Act byengaging inpractices bywhich respondent scranes were given preference inthe hiring of cranes bystevedores at the Port Complainants also alleged that they had suffered financial injury asaresult of these practices and asked for monetary reparations damages pen alties costs interest and reasonable attorney sfees totalling one million dollars Respondent filed general denials of the material allegations and more specifically denied that complainants were entitled toany monetary damages By letter dated June 91978 Mr Joe ETurner attorney at lawwho had been conferring with complainants advised that they had decided towithdraw from the case because they donot feel that the potential recovery isgreat enough tojustify the expense and inconvenience of litigation For the reasons explained below this letter isbeing treated asamotion towithdraw or dismiss the complaint and isgranted As indicated complainants have decided that the cost of pursuing this litigation would not bejustified byany potential recovery Inadqition tothe fact that certain elements of damages which complainants inthis case were seeking egpenalties costs reasonable attorney sfees donot appear tobecompensable items of reparation under section 22of the Act the two year ITheentire manerof reparation awards isdiscretionary with the Commission and the mere showing of aviolation may not bccnough tojustify anaward of reparation under section 22of the Act Sec egFdeTal Maritime Commission vConsolo 383 USfUl 621 1966 andcascscited inmy Initial Decision pp4749I1cms of reparation should beshown 10bcoompcnsableunder applicable lawSuch lhiDSS aspunitive damaacs anomey sfees and costs arc not considered compensable absent statutory authority See egFJe shmDllll Distilling Corp vMaier Brewing Co 386 US714 717 720 1967 attorney sfees Fittgtrald vCivil Strviu Commission 401 FSupp 380 DDC197 anomcy sees AclI Machinery Company vHapag Uoyd 16Shipping Regulation Reports Pike Fischer 1281261i d16SRR 1311341976 anomey sfees punilivedamages losl management time
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42HOUSTON GULF CRANE INC VPORT OF HOUSTON AUTHORITY period of limitation prescribed insection 22of the Act would appear tohave asubstantial effect inreducing any potential monetary recovery inview of the fact that the complaint was filed onAugust 91977 and complainants discontinued business at Houston onNovember I1975 The decision of complainants that further prosecution of their complaint would beuneconomical and inconvenient should berespected No doctrine of lawof which Iamaware requires acomplainant tolitigate against his will and economic interests Furthermore inview of the Commission sdecision inthe Perry case cited below should the complainants ever wish toresume business at the Port of Houston they will not suffer any disadvantage because of the previous practices which the Commission found lawful and ordered termi nated and which the Port has discontinued Accordingly the complaint isdismissed SNORMAN DKLINE Administrative Law Judge June 151978 IReparation would beawardable ifal all only during the period AUIUSI9 197 through August 91977 46USC821 Since complainants terminated their business al Houston onNovember I1975 there wauld beless than three months lime inwhich damages could becomputed AUUiI 91975 throuSh November 11975 The present complaint isone of four similar complainls filed bycrane operators al the Port of Houston alllllleging thallhcy suffered financial injury because of alleged violations of the Shippin Act onthe part of the respondent Port The first of these complaints wu thai inDocket No 755rPrysCraMS IcInc vPort tIHoustOllAulhority emSeptember 281976 Ussued anInitial Dec lslon nndln violations of seclions 16Flnt and 17of the Act and ordered respondent toterminate certain preferential practices inhirin of cranes Ifound insufficient proof of monelar damB csand recommended that the case beremanded onthe issue of reparalion damJ estoIve complainant asecond chance toeslablish his measure of damases and further encoura edsenlement under Commiuion nile 2246CPR S02 252 On February 21977 the Commission affirmed my findings and recommendations with certain modificalions See Partial Adoption of Initial Decision Three similar complaints were tiled subsequent 10my Inhial Decilion kin lIpInlion namoly Doc ket No 767HHCraMs lnc PortcfHoustonAuthoriry No 7741the present case and No 7742PMCaMs lnc Port tfHoustOfl Auhorlty Virtually noproareiI towatdsenlementor trial was made inany of Ihe cases followin the Commission decision inFebruary 1977 despite my rulln sand instructions apparently because of the inability of complainants original counsel toproceed expeditiously New counsel has however replaced counsel for complain ants inNos 7517657and 7742and hopefully these caSOli can now move alan toconclusion with minimal dela



SFRANCIS CHURNEY Secretary FEDERAL MARITIME COMMISSION DOCKET No 7745HAWAII MEAT COMPANY LIMITED vMATSON NAVIGATION COMPANY ORDER OF ADOPTION OF INITIAL DECISION July 251978 This proceeding comes before the Commission onexception tothe Initial Decision of Administrative Law Judge Stanley MLevy inwhich hedetermined that Matson Navigation Company sMatson increase inrates for the carriage of cattle feed did not subject Hawaii Meat Company Limited Hawaii toany undue or unreasonable prejudice or disadvantage that the increases were just and reasonable and that Matson did not intend todrive out or injure acompetitive carrier bydecreasing and subsequently increasing itsrates Hawaii now contends that the Initial Decision fails toindicate that Matson had the burden of proving that the changes from itsprior rates were just and reasonable The instant dispute isacomplaint proceeding brought under section 22of the Shipping Act 1916 and not aCommission instituted investigation Although the rate under investigation isanew rate section 502 155 of the Commission sRules places the burden of proof upon asection 22Complainant Department of Defense vMatson Navigation Company 17SRR671 675 1977 Moreover upon acareful consideration of the record we find that the evidence fully supports the findings and conclusions asset forth inthe Initial Decision without regard towhich party had the burden of proof Inview of such evidence the issue of which party has the burden of proof becomes irrelevant Rates of Pacific Northwest Elevators Association IIFMC369 378 1968 Other exceptions raised byHawaii have been carefully reviewed and found toconstitute contentions already argued before the Presiding Officer and properly disposed of byhimAccordingly the Initial Decision issued inthis proceeding ishereby adopted and made apart hereof Itissoordered By the Commission ro43

MHARRIS
Typewritten Text
43



FEDERAL MARITIME COMMISSION No 7745HAWAI MEAT COMPANY LII IITED VMATSON NAVIGATION COMPANY Adopted July 251978 Canplaint aealvag reperation for aUeged violations of sections 1618and 19of the Slripping Act 1916 dle11L880d Increases inratea for cartiage of animal fad did not subject slupper toany undue or unreasonable projudice or dis vantege The increaee inratee for animal feed were juat and roesonable Tlu iacroaee inretea for anima fead were not intended todrive out or injure acompetitive carrier Arfhur BReimvald for complainant Hawaii Meat Company Limited David FAnderson and Peter BWJlson for rwpondent Mataon Navigadon Company INITIAL DECISION OF STANLEY MLEVY ADMINISTRATIVE LAW JUDGE On August 81978 Hawaii Meat Company Limited Hawaii Meat filed the complaint inthis proceeding seeking roparations inthe amount of 54500 for 1976 and anundetermined amount for 1977 The acdon for repara6on based upon rate increases effective April 719isMatson tariff no14DHawaii Meat alleges that the iacrease inrates for carriage for animal feed by15isunlawful unjust and unreasonable inlight of the fact that the overall rate increase was 54oand the rates for carriage of acompedng product chilled meat were not increased at all Matson filed two subsequent rate increases bysupplements totariff no14Ebeing 33effective August 21976 and 2effecdve July 311977 Tothe extent these increases were based upon the ISincroase intariff no14DHawaii Meat seeks reparation The complaint was served onMatson onAugust 221977 and onAugust 281977 itwas nodced inthe Federal Register On September 61977 Matson served itsAnswer toComplaint denying all liability Pursuant tonotice of the Presiding Administrative Law Judge served November 41977 oral hearing was held January 161978 inHonolulu Hawaii Twenty one exhibits were admitted inevidence aswell ascertain portions of the record inDocket No 7557incorporated byreference This decisian wlll bacoma 1he decision oftM Commlceion InNe abeence atrcview Ihercof byiheCammisaian Rule 227 Rulw of Rx7ice end Praeedurc 46CPR 302 127
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HAWAII MF ATCOMPANY L1D VMATSON NAVIGATION COMPANY 4SFINDINGS OF FAGT 1In1965 switching fmm grass feeding Hawaii Meat opened itsfeed lot Basically the new operation withdrew from mazketing fully grown grass fed beef and itintroduced the delivery of small yearling calves tothe feed lot robefattened onimpoRed grains thus producing beef tograde USChoice incompetiUOn wirh what was being imported from the mainland USEx 12The wholesale price for Hawaiian produced meat has been and continues tobethat prevailing inthe West Coast mazket ptus the cost of transportation toHawaii Ex 1p23Most of the meat produced inHawau ispen fed Appmzimately wo tons of impoRed animal feed are requireA toraise abeef calf tobutcher 61ock weight and maturity Ez 14In1965 when feed lot operations started Matson delivered feed at 136 less than fully allocated cost per container Ex 11SApprozimately 75percent of the animal feed consumed inHawaii isimported some carried byMauon some bybazge operators Ez 2Ex 5p126In19X Matson catried 22957 tons of feed barges 14297 tons Ex 2P1nInthe first ten months of 1977 Matson carried 11915 tons bazges 16212 tons Ex 2p18In1976 Matson carried 46Qercent of Hawaii MeaYs feed requirements inthe first ten months of 1977 296percent Ex 2p19Some of Hawaii sranchers operated at losses 19IS 1977 The higher animal feed shipping rates since 1976 contribute tosuch losses Ex pp3510InOctober 1975 Mauon filed with the Commission revisions of several of itstarifCs embodied intariff no4Dresulting inrate increases on356 commodity items for which Matson published rates inthe USPacific Coasd Hawaii trade The increases vary from commodity tocommodity with anoverall inctease of Matson sgross revenues byapproximately 54Some items were increased byupto15and some items were not increased at all See Order of Suspension and Investigalion December 31975 Docket No 557Ex 1Pp357Ex 5p12Ex 7p61Most of the revisions were tobecome effective December 81975 and the remainderon January 21976 By the Order of Investigation and Suspension filed inDocket No 7557onDecembec 31975 the efl ective dates were suspeadeduntil Apri18 and May 21976 See Order of Suspension etc bid 12Mauon snew tariffno 14Dincreased the rates for cazrying animal feed item 030 byISAlthough many reefer cargo rates were increased tariff noi4Ddid not increase chilled meat teefer cargo items 2015 2075 2077 and 2080 Docket No 7557Ex 1pp357Ex 5p1213Animal feed produces the lowest minimum containerload revenue inMatson stariff no14Deven after the increase by5percent Docket No 75S7Ex 1p214Matson filed asupplement totaziff no14Gincreasing all rates by35percent effecdve August 21976 Those rates became effective without suspension



46FEDERAL MARITIME COMMISSION Matson filed another supplement totariff no14Eincreasing all rates 2percent effective July 311977 Those rates became effective without suspen sion Ex 7p615As aconsequence of the subsequent increases in1976 and 1977 revenue per container from the carriage of refrigerated cargoes increased from 1039 during the first 7months of 1977 to1210 fothe three month period ending November 301977 For refrigerated meat items comparable figures were 1078 and 1217 Ex 7p7I6Matson reduced the rates for shipping animal feed from 516 per 20ton container 2580per ton inMarch 1964 to398 per container 1990per ton Those rates remained unaltered until March 1971 Itincreased the rates to500 per container inApril 1972 but again reduced the rates to400 per container inAugust 1972 because of what itscompetitors United States Lines and Seatrain were charging Itsrates did not rise toabove S00 per container until 1975 after itsmajor competitor Seatrain ceased operations inthe trade Exs 91119Req 820Int 89Tr 3334424317When Matson filed the tariff changes in1975 itwas aware that the airline industry had emerged asareal competitor toMatson inthe carriage of among other commodities meat items Matson had been unable todetermine the volume of fresh meat products that were being carried bythe airlines because ithad nodefinitive source for the data but found some evidence of air carriage from shipper interviews Because of the inherent susceptibility of ineat products tothe air transportation mode which combined with Matson stonnage decline during the middle months of 1975 and the narrowing margin hetween ocean and air rates for meat products led Matson toconclude that increasing amounts of ineat products were moving byair 18In1975 Matson scarriage under meat items was down approximately 30percent versus similar periods in1974 Matson smeat product rates had increased since 1967 while air rates had been reduced byapproximately 60percent during the same eight year period Anumber of ineat shippers indicated toMatson sSales Department that they were shipping byair tosome extent particularly those shippers whose meat shipments originated inland Ex 20pp23Interrog 319Airline competition onreefers westbound in1975 amounted tothe equivalent of approximately 550 containers ayear asagainst approximately 13845 reefer containers carried byMatson Docket No 7557Tr 426 427 20With one exception early in1964 animal feed has never been carried at fully allocated cost Tr 45Ex 1121For the period 1964 through April 1976 the approximate ratio of Matson srevenues for animal feed tofully allocated costs averaged approxi mately 80percent Tr 4345Ex 1122InApril 1976 the ratio of revenues tofully allocated cost increased toapproximately 87percent Tr 4345Ex 1123Ifinstead of the 15percent incroase a54percent increase had been imposed the ratio of revenue tofully allocated cost would have been about 80percent the ratio for the 1964 1976 period Tr 44



HAWAII MEAT COMPANY LTD VMATSON NAVIGAiION COMPANY 4724The rate increases since April 1976 have increased the ratio of revenues tocost to86percent Tr 6061Exs 111725From 1969 toI976 the price of feed per 100 poands increased inHawaii from 443to895and the ocean freight rate asapercentage of price decreased from 225percent to171percent Ex 7p426With one exception early in1964 Matson sanimal feed rates have been less than fully allocated costs of shipping containers From I965 1975 the chuges for feed containers averaged about 777of fully allocated costs Ex 11Tr 444527Mauon calculates that for 1976 the fully allocated cost of acontainer of animal feed was 752 Exs 1617Tr 6062Italso calculated that revenues for that period were anaverage of 654 per container Exs 1617Tr 61Itthus claims anegative difference of about 98per container Ex 16Afrer the 15percent rate increase the revenue per container was about 87of fully allocated cost 28In972 Mauon reduced itsrates from 25ro20per ton romeet competition Ezs 911Tr 3034Itsrates inearly 1973 were 6270of the 3224beirtg charged in197Itsfully allocated cost of 516 in1973 was 69of the 752 in1977 Ifthe S20 per ton had been increased the same percentages that the costs had increased then the rates at the beginning of 1977 would have been 528 99per ton Ex 12Tr 2023A54rate increase inApril 1975 and a35increase inAugust 1976 from the 2656rate ineffect at the beginneng of 1975 would have produced virtaally hesame figure 2898Ex 11and calculate 29Even ifthe rates for animal feed are 80or less of fully allocated cost Matsods revenue will exceed direct incremental cost byseveral hundred dollars The direct costs for each container of animal feed are 150 Indirect costs are 466 Overhead and retum aze 13Z Tr 606ZRevenues of 650 per container were approximately 102 less than fully allocated costs in1976 Ex 2130Matson scost of cazrying acontainer of feed toHawaii in1976 was 752 18and itsrevenues were 653 55Ex 1631The fully allocated costs for refrigerated containers are calculated at 964 per containetplus 68for allocation from unrecovered cost pooL Ex 18Direct costs of cazrying acontainer of chilled meat aze 212 compazed toI50 for animal feed Overhead and indirect cosu total 752 Ex 2132Matsods cast of carrying acontainer of chilled meat toHawaii in1976 was 5968 21excluding the allocation from the unrecovered cost pool and itsrevenues were 51033 04Ex 1633Acontainer of feed has avalue of about 3580 acontainer of chilled meat about 25000 Tr 434While costs of cartiage for feed isless Matson under itstariff loses money oneach container whereas chi led mea costing more rocazry neverthe less generates aprofit per container under Mauods tariff Ex 1635For the five yeaz period 1972 1976 Matson carried the foltowing tons of chilled meat 21FMC



4HFEDERAL MARI FIME COMMISSION 1972 23152 1973 33736 1974 44665 1975 43801 1976 46134 Exhibitl4 36During the same period the namber of tons of animal feed carried byMatson were 1972 4Q719 1973 36888 1974 90051 1973 107 256 1976 t07 800 1977 95792 Ex 7pSEx 19Req tEx 20lnt SFollowing the 1976 rate increases the tonnage of feed dropped over llbEx 7P537IfMatson had merely raised the animal feed rates by54OHawau Meat would have paid 71238 less for the animal feed than itdid under the 15increase for the period April 21976 through October 311977 RATE MAKING FACTORS What constitutes ajust and reasonable rate isdetermined byanumber of interdependent factors among which are value of service necessiry cost of service capaciry volume and compedtion Inthis case complainant stresses the value of the commodity ascontrolling Itswitnesses set forth that Hawaii meat competes with chilled beef imported from the West Coast The wholesale price of Hawaii meat isbased upon the West Coast price plus the cost of transportaden They claim that during the years 1975 through 1977 most Hawaii ranchers received less for their beef than the cost of raising and feeding The ISrate increase for animal feed was especially hard Since the price for importing chilled meat was not increased Hawaii sranchers were not able toincrease prices onaccount of higher transportation costs for animal feed These costs merely added tothe losses Respondent stresses the cost of service incontending that the increase inthe rate of animal feed isnot unreasonable since itstill remains the lowest rated item inthe tariff and even with the incnase itfails toproduce revenue equal tofully allocated costs For the period 1964 through April 1976 the approximate ratio of Matson srevenues for animal feed tofully allocated costs averagsd approximately 80percent InApril 1976 the ratio of revenues tofully allocated oost increased toapproximately 87percent Ifinstead of the 15percent increase a54percent increase had been imposed the ratio of revenue tofully allocated cast would have been about 80percent the ratio for the 1964 1976 period CNmgo Board qTrods vUNMSMta 213 P2d348 371 DCdr 1955 Doclw No 7537BxNbLL 1D2Tr 4303BxNMI I17recu



HAWAII MEAT COMPANY LTD VMATSON NAVIGATION COMPANY 49The rate increases since April 1976 have increased heratio of revenues ocost to86percent sWith one exception early in1964 animal feed has never been carried at fully allocated cost In1965 the meat industry inHawaii made the capital investment inconverting primarily from range feeding topen feeding Matson srate for feed ineffect from May 196z through March 1965 was 2580per ton 8Hawaii Meat contends that in1965 when itstarted feed lot operations Matson delivered feed at aloss of 1361ess than fully allocated cost per container Since itcould take more than 163today toequal the value of adollar in1965 tomain tain the same economic dollar relationship today Matson receipts per container would have tobe222 less than fully allocated costs Since Matson established aloss of only 9863in1976 Hawaii Meat says itisobviously overchazging for delivery of animal feed 9Whatever the accuracy of Hawaii MeaYs analysis of the decline invalue of the doltar there isnovalidity tothe proposition that having taken aloss that such loss isthe bench mark which thereafter controls that failure of the car ier tomaintain such oss isprejudicial tothe shipper equal tothe degree that the loss tothe carrier isdiminished either inactual or devalued dollars From August 1972 until May 1973 the rate onanimal feed was 2000per ton InMay 1973 itwas increased to2250per ton and the current rate is3224per 2000 pounds The rate prior toMay 1973 thus was 62percent of the current rate Fully allocated costs prior toMay 1973 were 516 5769percent of cunent cost of 752 1812 Ifrates had increased proportionate tothe slower rate of increase incosts the current rate would beonly 28986 instead of 322413Inother words rates have gone updispropoRionately higher than costs have gone upFor aperiod of almost ten years during the 1960 sMatson took nogeneral rate increase SThe relationship that existed then between different commodity rates isat the heart of the dispute here As Matson inthe early 1970 sbegan increasing rates based onapercentage of the previous rate the dollar differential between the higher and lower rated items began towiden 1eMatson then determined tonaz row the gap toapoint closer tothe early dollar differentials byraising rates for lower rated items agreater percentage than for higher rated items Hawaii Meat believes the historic percentage differential between higher and Revrnue f637 ully alloce edcost 5752 See Tr 6061Exhibils 1117Tr 45Exhibit 1I Exhibit 9The SI5 80rate per ton wes not excaded unlil April 1975 approximalely 13ytars aNer ispublicalion Hawaii Meat opening brief pp2627rcply brief p31Tr 2021Exhibit 9Tr 23Exhibil 12lhid bid Tr 24Docket No 753Tr 8384bid Tr 91Fiftxn percent versus aneverage incrcese of S4perttnl See Docket No 7537Ezhibit Ip2



SOFEDERAL MARIT ME COMMISSION lower rated items ought toberetained rather than the dollar differential Out of these opposing rate making concepts this proceeding has been born Itisgenerally true that Matson scost of carrying containers isapproximately the same regazdless of the commodity carried Ifincreases are assessed onapercentage basis the higher rated items assume agreater burden Since 1970 this has generally happened BLower rated items may becarried below fully allocated costs By raising such rates at ahigher percentage itisanattempt toreach fully allocated costs for such items 19Hawaii Meat contends that inraising the animal feed rate in1976 inaneffort tomaintain and restore the dollar difference between animal feed container rates and the rates for higher priced containers Matson did not consider the decreasing value of the dollar difference and therefore Matson did not maintain compuable economic relationships Hawaii Meat says that inthe inflationary 1970 smaintenance of aprevious nominal dollar relationship isaninsufficient basis upon which adisproportionate rate increase can befound tobejust and reasonable In1971 with arate of 398 per 20ton container Matson sfully allocated cost was 500 The difference was 102 Prior tothe 1975 rate increase the difference between feed rate of 531 inrevenues toanallocated cost of 697 was 166 In1976 after tariff no14Dbecame effective the rate per 20ton container was 610 which was 87less than the fully allocated cost of 697 20The cost of living in1971 istaken tobe118 9in1976 162 8based on100 in1969 On such basis the ratio of cost of living 1971 1976 is1369 The difference between revenue and cost in1975 was 166 The ratio of such difference tothe difference in1971 of 102 is1627 the ratio of the difference between revenues and cost in1976 of 87after the increase compared tothe 102 difference in1971 was 853 the difference between revenue and cost ifthe rate had been increased only the average 54percent would have been 137 ascompared tothe 1971 loss of 102 this ratio is1343 s2Thus Hawaii Meat argues that tracking the cost of living rate of 1369 anincrease inrates of 54percent would have most closely kept revenues at approximately the same disparate ratio below cost asexisted in1971 Tonarrow the spread in1976 byincreasing the rate onanimal feed by15percent itclaims narrowed the difference toadisproportionately greater amount than the cost of living index warranted The weakness inHawaii Meat sanalysis isthat bythe same rationale itisapparent that rates in1971 were too lowcompared tothe cost of living index that isthe negative spread of 1627 between revenues and costs was greater than the cost of living index then warranted Dncket No 7337Tr 2I8 8xhibit 1p2Fmexample ifone sterted out with anoriginal proposition of commodity Aat fI00 end commadity Ba15200 end Nen were Wdouble Ne reteclorall hecommadities you would have 5200 and S4W whereas beforo IAera was agep oSI00 betwan Aand Btherc isnow agap of E200 between Aend Band thet Matson decided tlwifauch wem wcur ypot SI00 asmon pprapriete than Ne S2108psothey would raise Ne one commodity mme umainlein ayep ndof 52110 buaf SI00 Docket No 7337Tr 239 Exhibil 13Eahibil 13lAid 71PM



HAWAII MEAT COMPANY LTD VMATSON NAVIGATION COMPANY 51Afurther weakness isthat there isnobasis for assuming that cost of living ratios are the bench mazk for determining whether rates in1971 1975 or now are just and reasonable Todosowould betoperpetuate possible error too high or too lowAlthough Hawaii Meat seconomic analysis focuses onhotding the rate increase toacomparable increase inthe cost of living yet the increase of the feed rate has not increased asmuch asthe price of feed and the rate of carriage for feed asaperceatage of the price of feed has infact decreased over the years 23During the period 1969 through 1976 there was anapproximate doubling of the price of feed per 100 pounds24 inHawaii and during that time Matson srate asapercentage of price decreased from 225percent to171percent 25Thus the shipping burden asapercentage of value of the commodity declined approxi matety 24percent Even with the imposition of the 15percent increase Matson srate asapercentage of price isbelow that which existed in1973 The tragic economic plight of Hawaii sranchers isattributable not tothe increase inthe cost of feed transportation but primarily tothe increase inthe cost of the feed itself Hawaii Meat contends that the icrease inanimal feed rates without acorresponding increase inchitled meat rates performs adisservice toHawaii agriculture itjeopardizes the highly capitalized pen feeding operations Hawaii MeaYs witness Mr Bennett testified that We firmly believe that there isaservice responsibility byMatson tobring inbasic products at rates which allow Hawaiian agriculture tocompete with mainland counterparts 26Assuming there issuch aresponsibility onthe part of Matson tothe extent that Matson carries feed at aloss27 itsubsidizes and meets itsresponsibility toHawaiian agriculture Tothe extent that the Hawaii meat industry had the benefit of the lowrate for those years prior tothe increase soMatson and other shippers had the detriment In1972 approximately 30000 tons of locally produced meat was mazketed inHawaii Inthat year Matson carried approximately 23000 tons of ineat and 41000 tons of feed By 1975 Matson carried approximately 44000 tons of ineat and had increased itsfeed caniage toapproximately 07000 tons Despite this increase infeed carriage locally produced meat had declined toapproximately 25000 tons 28The increased carriage of feed had apparently not stemmed the decline by1975 of the Hawaiian meat industry vis avis mainland meat In1976 Matson carried approximately 46000 tons of ineat which competed with approx imately 30000 tons of Hawaiian meat The local industry was doing abit better approximating its1972prodaction Inthat year aftar the increase inthe rate for feed Matson scarriage of feed declined about 1percent 29Mr Bennett testified that We ieHawaii Meat are just beginning todevelop barge shipments for our feed requirements We expect that inthe future exn nnc3a1969 544319765895zhibit 7p4Exhibit 1p65493 023 97in19Ti Exhibit 16Hxhibi 16InNese years feeA Int beef has acrnunted lor betwern approximmtly 60and 66percent of local prMucGnn Tr 37Exhibit i62l FMC



SZFEDERAL MARITIME COMMISS ONMatson will lose asubstantial part of itsfeed carriage tobarge operations 30Mr Nishiyama testifying onbehalf of Hawaii Meat stated that in1976 Hawaii Meat received 22957 tons of feed shipped byMatson 14297 tons hauled bybazge and 12402 tons produced inHawaii Thus approxima ely 4bpercent of Hawaii Meat sfeed requirements were carried byMatson in1976 PInthe first ten months of 1977 Matson catried 11915 tons 16212 tons imported bybarge and 12036 tons purchased locally Thus approximately 296percent of Hawaii MeaYs requirements were camed byMatson inthat period Mr Nishiyama incorroboration of Mc Bennett stestimony regarding the future of feed carriage bybarge operations further stated that we expect that itiethe barge carrier will beimporting for our account agreater portion of our total commodities purchased The Commission inReduced Rates Arlantic Coast Ports toPuerto Rico 9FMC147 1965 recognized that some commodities must because of the public interest beaz more than their full share of allocated costs inorder that other commodities might bear less That some high valued commodities should share some of the costs of the movement of basic commodities acd that such ra4e practices are necessary for the overall growth and health of certain economies isgood policy Inthat case Puerto Rico Thus the necessiry of raising some rate tofacilitare the carriage of commodities essential tothe welfare of the commu nity isunquestionably inthe public interest Inthis proceeding however there isnopresent danger of Ioss of the carriage of any basic commodiry since the movement of the item involved isbeing facilitated bybarge movements Whatever the impact Matson may have onHawaii Meat scost of production itcan beseen that Hawaii Meat isnot primarily dependent onMatson Toequate the rate increase with economic survival isnot established bydependency onMatson or fack thereof of the magnitude reflected byMr Nishiyama stestimony The evidence istothe effect that barges are moving onever increasing volume and percen age of the commodity Barge movements com bined with locally available feed reduce any necessity of requiring other com modities or respondent tosubsidize toagreater degree the carriage for them of animal feed than ispresently being provided IfHawaiian raised beef mast meet the price competition posed bychilled beef shipped from the mainland itmay not survive asanindustry The cost of animal feed shipped from the mainland may beaninsurmountable bartier But vanspor tation charges are only afraction of the cost of feed sand tothe exteni that transportation charges are deemed byHawaii Meat tobeaninsufficient subsidy that ismore than can besaid of the cost of feed itself Matson should not berequired single handedly tosustain the industry Ifpublic policy requires EAhid Ipp6Eanibi 3pIIMd hid EshiGit 3P1Ehibi p1There ismeviAercsanE wreaan wbelieveNa NSanimal kedproAu rshveeverwl0 feed nless Wanihecauof poavctlon 21FMC



HAWA IMEAT COMPANY LIMITED VMATSON NAVIGATION COMPANY S3survival of Hawaiian produced beef then public means should beexplored asapossibility thereof Profitability of ashipper sbusiness isnot the determinent of the justness and reasonableness of arate This Commission has consistently refused topermit the profitability of ashipper sbusiness todeterntine the reasonableness of acartier srates The reason given for this rule isthat oceart rates are but asingle factor affecting prafitability which isalso affected byanarrowing market increased cost of production over production and many other considerations Reduced Rates onFlour from Pacifrc Caut Ports toHawaii l0FMC145 152 The simple irreducible fact inthis proceeding isthat despite the rate increases for animal feed Matson still carries animal feed at aloss There isnobasis therefore for 6nding that arate increase which isinsufficient torecover fully allocated costs isunlawful unjust and unreasonable asalleged Hawaii Meat asashipper has been subsidized byother shippers Itnow contends that ithas aright tobesubsidized and that itisunlawful unjust and unreasonable toreduce that subsidy Icannot find that byany interpretation of the Shipping Act 1916 or the Intercoastal Shipping Act 1933 that other shippers are required tosubsidize Hawaii Meat or that Matson isrequired tocany for Hawaii Meat at aloss Profiu or rates of return may befound tobeexcessive and therefore unlawful unjust or unreasonable However this concept of public utility regulation dces not extend sofar astofind anaction byacarrier toreduce loss results inanunlawful unjust or unreasonable act astobeinviolation of sections 1618and 19of the Shipping Act 1916 The complainant seeks aruling that ifthe value of the service issolowthat at compensatory rates the industry cannot compete with mainland beef itmust beallowed alower rate The argument would have geater validity ifthe survival and competition would redound tothe benefit of the Hawaiian consumer The marketing history of Hawaii Meat asestablished bythe testimony of Mr Bennett that the wholesale price of such meat iefeed lot produced inHawaii has been and continues tobethat prevailing inthe west coast mazket for block ready beefJ plus the cost of transportation toHawaii 3eindicates that the Hawaiian consumer will not necessarily bebenefitted byany reduction inthe rate for animal feed The Hawaiian consumer pays the price prevailing onthe west coast for block ready beef plus cost of transportation Ifrates for feed are reduced the Hawaiian consumer will still pay the same since Hawaii Meat scontention isthat reduced feed rates will enable ittoremain inbusiness and thus beable tocontinue tomazket tsproduct The shipper isseeking asamatter of lawtohave the Shipping Act 1916 require that acarrier must subsidize the competitive position of the shipper Ican find nobasis for finding that the Shipping Act istobesoconstrued 3BIfpublic policy istoestablish tariff import protection toHawaiian producers against United States mainland producers and ifconstitutional itmust bedone bySeedmEarWou dlntneoarmllumber 1USSMCf08 67A 1936 nrcmrdRausAlaskaSteanuhipCompony 3FMB632 638 O95q lmeretare Camnsrre Commfaalan vDJJen6iau8h 222 US4246U91 q8xhibit 1P2wp4airce the Hwtii wlwlwle piu iautd totleIosAogelea price plun trnapaueoo t6e rexMe aeeol ble bineroete the wholeule pria bcampeiw efaiocnenad ahipping cosls they heve wswaliow Nem xpwn ppuebut aaingle faewr ffaMiog profiubility which iaaleo afkcted byircrtased a1of produaim aad moyqlweoo idsatiom Redu edRoror onFawPaci IcCoart Prru mHaxnil 10FMC145 132 1966



S4FEDERAL MARITIME COMM SSION legislation cleazly establishing such public policy Itisnot yet embodied inthe Shipping Act 1916 The concept of just and reasonable rates dces not pemut onthis record afinding that inorder topreclude losses toashipper arate which isat alevel below fully distributed costs of the carrier isprejudicial and discriminatory and unlawful Inany event the lowest rated commodity inatariff carried at aloss cannot beand isnot found tobesounjust and unreasonable arate astobeunlawful and support aclaim for reparation Complainant has alleged violations of sections 1618and 19of the Shipping Act 1916 Section 16provides inpertinent part That itahall beunlawful for any common carrier bywater or other person subjact mtitis Act either alone or inconjunction with eny other person directly or indirectly First Tomake ar give any undue or unreasonable proferonce or advantage or any perticular person locality or deacription of vaffic inelly IESpECt WI18tSOEVW or wsubject any pazticular person lacality or deacription of traffic toany undue or unreesonable pnjudice or disadvantage inany respect whatsoever Section 18provides inpertinent part That every common cartiar bywater ininteratate commerce shall eatablish observe and enforce just and reasonabie rates feros charters classifications and tariffs Section 19provides That whenever acommon camer bywater inintersta ecommerce reduces itsrates onthe certiage of any species of freight toorfrom competitive points below afair and romunorative basis with the inknt of driving out or otherwise injuring acompetitive certier bywater itshall not increase such rates unless after hearing fhe board finds that such increase rosts upon changed conditlons other than the elimination of said competition SECTION 19Section 19makes itunlawful toreduce rates below afair and remunerative basis with the intent of driving out or otherwise injuring acompetitive carrier bywater The evidence inthis case establishes that in1972 Matson reduced the filed rate for animal feed from 2500to2000per weight ton 40The evidence isthat in1972 Matson and itstwo competitors inthe trade at that time United States Lines Inc and Seatrain Lines California Seatrain had rate levels for different siu containers proportionate Wthe cubic capacity of those contain ers Effective August 181972 Seatrain reduced itsrates Effective September 91972 Matson reduced itsrates tothe same rate that Seauain had chosen Matson switness Mr Kane testified that the decrease was necessary inorder Wmeet acompedtor srates Matson did not wish togobelow the Seatrain rate but rather Matson wanted tobeonanequal competitive basis with Seatrain 1YMr Kane testified that hewas not aware that Matson svolume of feed carried incroased substandally after the rate roducdon Hawaii Meat presented noevidence tosupport itsallegation of section 19violation that the August 1972 rate reduction was intended wdrive acompetitor 8xhlbil9 Tr 31J7Doclul No 7337Tr I21 Tr 323421PMC



HAWAII MEAT COMPANY LIMITED VMATSON NAVIGAT ONCOMPANY SSout of business The only evidence inthis proceeding relating tothat reduction shows that Matson did nomore than meet acompetitor srate The Commission inthe case of Matson Navigation Company Van Measure ments Heavy Cargo Rules 7FMC239 1962 held that anallegation of asection 19violation failed where the record established only that one competitor met another srate Inthat case Matson changed itstariff rule toconform toachange previously made byitscompetitor Even ifthis charge caused rates tobereduced below afair and remunerative basis the Commission held that section 19was not violated where the purpose of the reduction istomeet competition Subsequently the competitor ceased operation and Matson thereafter restored itsoriginal tariff rule This isnoviolation of section 19The facts inthis proceeding insofar asthey relate toalleged violations of section 19conform tothose inthe Van MeasurementslHeavy Cargo Ru escase Inconformity with the Commission sruling therein itisfound and concluded that Matson inthe instant case has not violated section 19of the Shipping Act 1916 ECT ONCInthis case Hawaii Meat contends Matson violated section 16inthat Matson increased the animal feed rate by15percent inApril 1976 and did not increase the chilled meat rate Section 1643 proclaims inessence that itshall beunlawful togive any undue preference toany traffic or tosubject any vaffic toundue or unreasonable prejudice or disadvantage Towarrant the finding of undue preference and prejudice the evidence should disciose 1that adifference inthe level of the rates exists infavor of the prefeaed rate 2that the difference inrates isnot justified bytransportation conditions 3that there isacarrier which isthe common source of the rate prejudice and which participates inthe prejudiced and preferred traffic and 4that the prejudiced parties suffer actual or potential injury The first element inaprejudice or preference case isshowing that the preferred shipper has alower rate onacompetitive commodity Inthis case the complaint must fail because there isnot arate differential existing infavor of the commodity alleged tobeprefeaed iechilled beef Rather the rate differential exists infavor of the commodity alleged tobeprejudiced ieanimal feed which has the lowest minimum container load chazge inrespondenYs tariff Another element tobeconsidered iswhether the difference inrates isjustified bytransportation conditions Presumptively itcan beazgued that any time atariff item ischanged itgives aSMioo 16provides inpertinent part 7Ta1 i1sIWIbeuNawPol forany commoncertitt bywater adhcr persan subject tothis Act eithm alone minconjunctian with any MAu pernon directly aindircclly Fvs Tomake or give any undue mumeasonable prekrcnce or advantage roany puriculer penon Iocelity mdescriqion otraffic ineny rcspect whatsoever wasubjec my particuler person locelily adescripion of traac weny undue munrcesonable prejudice wdisadvenuge inany rospect whatsoever Frsah Meaajram frnaa Ind ono XtnNtky Ohio adMirrouri roPdNS inPiarida 3181 CC51962 and inClasa firntion ajCarrugmrd Bwer I970 Fed CmCa es36389 Iff 0



SGPEDERAL MARITIME COMMISSION preference or advantage toor prejudices or disadvantages every other item inthe tariff not similarly changed But any gresumpdon that such act isunlawful remains valid only ifnoreasonable basis exists for the tariff chaage Inthis proceeding the evidence eatablishes valid reasons for imposing different perceqt age increases oncommodipes There isat the very least arebuttable presumpdon that arate which even after anincrease continues torecover less than the carrier scost and which produces the lowest minimum containerload revenue inthe carrier stariff dces not unduly or unreasonably prejudice or disadvantage such commodity asagainst other commodiues which produce revenues inexcess of cost subsidiu less than cost carriaga and contribute tofair rturn In1976 Matson carried 5019 containers of feed at aloss of 9863per container or atotal loss of 493 023 97Ifthe feed rate had not been incteased by15percent inApril 1976 loases presumably would have been much great6r Even after the 15gercent incroase the minimum containerload charge for the carriage of feod was 8500below Matson scost Hawau Meat has complained of undue prejudice because Ivfauon held down the rate onchilled beef at the same time that itincreased the rate onanimal feed 15percent Matson contends that when itfiled the tariff changes itwas convinced that the airline industry had emerged asareal competitor toMatson inthe carriage of among other commodides meat items Matson had been unable todetermine the volume of freah meat products that were being carried bythe ai lines because ithad noroliable source for the data Matson was aware that itsmeat product rates had increased since 1967 while air rates had been reduced byapproximately 60percent during the sazne eight year period Anumber of ineat shippera indicafed toMatson sSales Department that they were shipping hyair Wsome extent particularly those shippers whose meat shipments originated Inland 4While Matson admita itcarries substantially moro westbound reefer cargo than iscarried byair approximately 13843 containers annually versus anesdmated approximately SSO equivalent containers nevertheless itbelieved itcould not ignoro the compedtion posed byair carriors for reefer cargo 4SupporEing thls view was the fact that in1975 Matsod scarriage of chilled beef declined slightly from the previous year after having nearly doublad inthree years BSubsequent tothe OcWber 1995 fling asthe air freight situation stabilized Matson filed across the board increases which bechme effective inAuguat 1976 and July 1977 Addidonally onJuly 31i977 changes inthe chilled meat items were made which nyuire the shipper toachieve weight of 30000 pounds ineach container Wobtain ihe lowest possible per pound rate For the three month pedod ending November 30197Matson srevenue from the carriage of chilled meats increased from 1078 to1217 per eontainer or 129percent while feed ratea were incroased by2percent Costs of carrying feed are approximauly 200 leas than coats for carriage of emwibBWbN 20PV23nDxiut No 77Tr 42b4Y1 BxNbU 19P38xhibil 7pp67enn



HAWAI MEAT COMPANY LIMITED VMATSON NAVIGATION COMPANY 57chilled meats The issue iswhether Matson isunduly prejudicing Feed cargoes byraising rates 15percent while holding down the rate for chilled meat cazgoes the alleged competitive cazgo While costs of carriage for feed isless Matson under itstariff loses money oneach containerSO whereas chilled meat costing more tocarry nevertheless gener ates aprofit per container under Matson stariff Inessence complainant would have Matson make upitslosses byincreasing rates onchilled beef tothe benefit of Hawaiian ranchers and tothe detriment of Hawaiian consumers Inthe aiternative complainant would have Matson maintain the historical rate spread byholding down onfeed this tothe detriment of Matson and tothe benefit of Hawaiian ranchers Under either approach other parties would suffer economic detriment inorder that Hawaiian ranchers could benefit The final element inconsideration of undue preference or prejudice isinjury There must beashowing of the character of the competition ieof the preferred commodity and of the effect of the rate relation of such competiton 52Inthis case the problem ismagnified since the rate onthe competitive product isnot only higher but also itisnot subsidized byother shippers nother words shippers of chilled beef are subsidizing the complaining competitive product 53This isananomaly inconsidering who isbeing prejudiced or disadvantaged bythe rate offered the competitive product Inany event while there istestimony that some Hawaiian ranchers have suffered operating losses this isnot necessar ilyconclusive that the injury has been created bythe increase inthe cost of transportation During the period 1969 through 1976 there was anapproximate doubling inthe price of feed per 100 pounds inHawaii and during that time while Matson srate onfeed increased64 yet itsrate asapercentage of price decreased approximately 24percent bbThe economic problem besetting import ers of feed isprimarily that of the basic cost of the commodity rather than the uansportation element In1965 switching from grass feeding Hawaii Meat opened itsfeed lot Mr Bennett president of Hawaii Meat testifiedSe that basically the new operation withdrew from marketing fully grown grass fed beef incompetition with lower priced imports and itintroduced the delivery of small yearling calves tothe feed lot tobefattened onimpoRed grains thus producing beef tograde USChoice incompetition with what was being impoRed from the mainland USApproxi mately two tons of imported animal feed are required toraise abeef calf tobutcher block weight and maturity The wholesale price for such meat has been and continues tobethat prevailing inthe West Coast market plus the cost of uansportation toHawaii However since the Hawaii wholesale price istied tothe Los Angeles price plus transportation the ranchers are not able toincrease In19M 598 63per container rcvenue 5633 33cos 5732 18Exhibit 16In19M 368 83per conteiner beforc alloca ion of unraovercd cosa rcvenue 51033 04cost f968 2LExhibit 16lohnson Pir4 Co vDallar Sttamship Linta lnc 1USSBB585 587 1936 Tr 5960Exhibit 9In1969 tAe average price of tad per 100 pou swas f443in197G 5895per 100 pounds In1969 the frtight rete was f995 per hundrM pounds 225of pritt in19X the lrcight nte was fI327 per hundred pounds 171of price Exhibit 7pp34Exhibit 1



SHFEDERAL MARITIME COMMISSION the wholesale price tocompensate for increased shipping costs they have toswallow them Mr Bennett also testified that because of the high cost of importing grain feed grains toHawaii the freight rate differential was necessary for survival of Hawaii sbeef other meat and egg producers Eco nomic justification of the livestock industry inthis State becomes very question able with costs of impoRing foodstuffs rising faster than the costs of importing competitive meat products SMost important and critical tothis proceeding hetestified that the costs of feed have been increasing tothe point where in1975 through 1977 most Hawaii ranchers received less for their beef than the cost of raising and feeding them 58The importance of this economic fact isthat transportation costs in1976 even aFter the 15percent rate increase accounted for only approximately 146percent of the landed cost of the feed BThe substantial increases inthe base cost of feed plus other costs involved inraising and feeding cattle are overwhelmingly the reason that in1975 through 1977 most Hawaii ranchers received less for their beef than the cost of raising and feeding them rather than the increase intranspoRation costs Inflation isthat insidious villain which lays usall lowItisuncontroverted that Hawaiian agriculture faces many problems80 and since local production costs run appreciably higher than out of State most often the case freight costs offer only limited benefit for the local producer inoffsetting higher production costs 81Commodities indiversified agriculture have had amarked loss of market share inrecent years due toadverse cost disadvantages which outweigh corresponding advantages of freshness quality and location ieshipping costs of mainland food products 82The magnitude of these problems far exceeds any which may becaused byMatson srate increase onanimal feed for Mr Bennett testified that Assuming that barging costs rose tothe level sought byMatson and this appears tobethe case considering the increases inthe delivered costs of feed 89Emphasis added The economic evidence of cost of production inHawaii asagainst cost of production onthe mainland issadly deficient inthis proceeding Presumably mainland producers have feed costs and inaddition shipping costs toHawaii One may wonder then why the wholesale price inHawaii ispredicated onthe mainland wholesale price plus costs of shipping rather than onthe cost of Hawaiian produced beef IfHawaiian produced beef isless expensive than mainland produced beef plus transportation costs the price should redound tothe benefit of Hawaiian consumers rather than have the price pegged tothe higher mainland beef costs including transportation Ifmainland beef including feed costs plus transportation costs can besold at aprice less than Hawaiian produced beef including transportation feed costs but absent other transportation cost Enhibit 1PSIAid p31Feed per 100 pnunds 5895van portelion per 100 pnunda EI 527 taial cosl 510 48per 100 pounds Exhibit 7p40Bahibite 4end SExhibil 4p4Aid p3Exhibil Ip4evun



HAWAII MEAT COMPANY LMTED VMATSON NAVIGATION COMPANY 59then the Hawaiian consumer bene tsfrom the availability of mainland beef Ifprices of both are kept aRificially high byboth local and mainland producers because of the islands isolation then the Hawaiian consumer isthe innocent victim There has been nocontention inthis proceeding that there isashortage of beef inthe markets inHawaii The consumers need for subsistence items isbeing met bymainland beef at acost which the Hawaiian producers say isless than the cost of locally produced beef Inthe absence of ashowing that island food require ments are not being met or absent ashowing that arate reduction infeed would result inlower cost tothe consumer itcannot beestablished onthis record that acarrier should subsidize the island industry and berequired tocarry at arate lower than arate which despi ethe increase complained of isstill the owest rated item inrespondenYs tariff and isstill less than respondenYs fully allocated cost Based onthe record herein and for all of the foregoing reasons itisfound and concluded that the increase inthe rate of animal feed at atime when the rate onchilled beef was not increased did not give any unlawful or undue preference toany traffic nor subject any traffic toundue or unreasonable prejudice or disad vantage inviolation of section 16First of the Shipping Act 1916 SECTION IHSection 18provides inpertinent part That every common camer bywater ininterstate commerce shall establish observe and enforce just and reasonable rates fares charges classifications and tariffs Inorder tofind aviolation of section 18abyMatson itmust beestablished that the rate charged isnot just and reasonable Before Hawaii Meat may recover reparations there must beademonstration that the feed isunjustly or unreason ably high astobeunlawful Alawful rate inthe domestic off shore commerce generally falls within amaximum and aminimum range of rates The minimum may reflect bare out of pocket costs whereas the maximum may reflect administrative costs overhead and other costs aswell asareasonable profit The standard for unreasonableness isset forth bythe Commission inMatson Navigation Company Pallets and Containers Pacific Coast Hawaii Trade 7FMC771 772 1964 inwhich the Commission said that itcan only disap prove arate ifet finds that the rate exceeds ajust and reasonable figure InThatcher Glass Manufacturing Co vSea Land Service Inc 8FMC645 647 1965 the Commission heid that when the rate isinsufticient tocover the cost of transportation itcannot bedemonstrated that the rate isunjustly or unreasonably too high The movement through Matson ssystem of acontainer of feed does not differ from the movement of another commodity moving inthe same service inanother dry container 84Feed produces the lowest minimum containerload charge inMatson stariff and did not at the pre increase Ievel even come close torecovering Matson sfully allocated costs Even after the 15percent increase Exhibit 6p2



EOPEDERAL MARITIME COMMISSION feed isstill the lowest minimum containerload charge inMatson stariff 86Margazet SFletcher aMatson Financial Analyst testi edthat in1976 itcost Matson 752 18tomove acontainer of feed for which itearned revenues of 653 55BAlthough the data was not available for acomparable study for 1977 Mrs Fletcher said that there would benomajor difference inthe cost of moving containers between 1976 and 1977 87She also testified that in1976 Mauon sper container revenues were 1033 04from the carriage of chilled meats asopposed to633 55from the carriage of feed eeHawaii Meat suggests that when in1972 Matson reduced iurate onanimal feed from 25to20itsrevenue was 400 per container and 72percent of allocated cost that not even Matson has azgued that such 72percent of allocated cost was not ajust and reasonable rate Therefore Hawaii Meat argues that Ifthat was ajust and reasonable rate the quesuon remains whetherxhe dramaUC disproportionate increase in1976 to88kof fully allocated cost was just and reasonable The evidence inthis case isthat the rate reduction was made tomeet acompetitor rate 70The reduced rate exceeded incremental costs the irreducible minimum As such itwas not anillegal rate Reduced Rates onFlour Pacific Coast Ports toHawaii 10FMC145 149 1966 Even with the 15percent increase of animal feed Matson suffered aloss of 9863per container in1976 for every container of animal feed carried Such loss isincompatible with afinding that the rate isunreasonably high Hawaii Meat argues that despite the loss of 9863per container in1976 the rate increases inAugust 1976 and July 1977 should provide virtually equal revenues with fully allceated costs The record does not contain any evidence of 1977 revenues costs or tons per container which Hawaii Meat extrapolates for 1977 The assumptions of tonnage per container at 20tons per container in1976 and 23tons in1977 are inapposite If23tons in1977 would reduc loss soastoresult invirtually equal revenues then in1976 23tons would becarried and 23tons resulted in9863loss Twenty three tons in1977 even at the higher rates would not make up9863difference Inany event even accepting Hawaii sassumption that losses are now negligible itisanancient saying that loss per item isnot made upbyvolume Raising tonear cost cannot beequated toanunjust and unreasonable rate which isprejudicial and discriminatory asagainst ahigher rate for acompetitive product particularly when the higher rate onthe competitive product returns aprofit above fully allocated rates Dncket No 7337Exhi6il ip28xhibit 16Bxhibit Sp48xhibit 16Hawaii Meal rcply brief p10Dacket No 7l 77Tr 121 IZHaweil Mee rcply brief p6see also apeniny brieP pp7021Nawaii Mea1 opening brief p20Hawaii Meat opening brief pp7021ncn



HAWAII MEAT COMPANY LIMITED VMATSON NAVIGATION COMPANY G1Inasmuch asthe feed rate paid isthe lowest inMatson stariff no14Eand revenues earned byMatson from the cazriage of feed are less than costs of that carriage itcannot befound onthis record that the feed rate isunlawful asbeing unjustly or unreasonably high inviolation of section 18of the Shipping Act 1916 CONCLUSIONS On the basis of all of the aforementioned findings of fact and for all of the rea sons hereinbefore set forth itisdetermined and concluded that heincreases inrates for the carriage of animal feed did not subject complainant toany undue or unreasonable prejudice or disadvantage the increase inrates for animal feed were just and reasonable and the increase inrates for animal feed were not intended todrive out or injure acompetitive carrier Ordered Compiaint seeking reparation for aileged violations of sections 1618and 19of the Shipping Act 1916 dismissed SSANLEY MLEVY Administrative Law Judge WASHINGTON DCMay o1978



FEDERAL MARITIME COMMISSION DOCKET No 7183COM COPAPER STOCK CORPORATION vPACIFIC COAST AuSTRALASIAN TARIFF BUREAU ETALNOTICE OF DETERMINATION NOT TOREVIEW July 271978 Notice ishereby given that the Commission onJuly 271978 determined not toreview the order of dismissal of the Administrative Law Judge inthis proceeding served June 291978 By the Commission SFRANCIS CHURNEY Secretary 6221FMC

MHARRIS
Typewritten Text
62



FEDERAL MARITIME COMMISSION June 29978 No 7183COM COPAPER STOCK CORPORATION vPACIFIC COAST AuSTRALASIAN TARIFF BUREAU ETALAPPROVAL OF SETTLEMENT JOINT MOTION FOR DISMISSAL WITH PREJUDICE GRANTED Finalized July 27978 By joint motion the complainant Consolidated Fibres Inc 1and the respon dents Pacific Coast Australasian Tariff Bureau and itsmember lines seek dismissal of the complaint with prejudice upon approval of anegotiated compromise settlement The terms of settlement appear inthe Compromise Settlement and Mutual Release annexed hereto Hearing Counsel aninter venor supports the joint motion Inmy judgment the settlement agreement with one modification should beapproved and motion should begranted BACKGROUND Prior toinstituting this proceeding inOctober 1971 the complainant herein had initiated asimilar comFlaint proceeding against the respondent herein inMay 1967 The first proceeding was assigned Docket No 6731Essentially the complaint inNo 6731alleged that the complainant awastepaper exporter was injured because the conference srate structure unjustly and unlawfully discriminated against wastepaper byvirtue of more favorable rates onwoodpulp acommodity with which wastepaper competes inthe marketplace When the respondents agreed toamend their 1967 tariff inamanner deemed satisfactory tocomplainant the complainant moved todismiss the proceeding Acting onthat motion the Commission discontinued No 6731inSeptember 1967 Although the basic tariff rates for wastepaper and woodpulp remained inparity from 1967 to1971 presumably inaccordance with the 1967 settlement agreement another tariff provision called apenalty provision was added toIAfter the complaint was filed Com Co Paper Stock Corporation changed itscorporate name toConsolidated Fibres Inc IPacific Coast Australasian Tariff Bureau isaconfcrenceof common carriers bywater with authority 10establish ocean freight rates pur5U1nlIO approved Agreement No 50asamended
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64FEDERAL MARITIME COMMISSION the tariff Inthe instant proceeding itisalleged that the penalty provision applied solely against wastepaper thereby bringing about the same type of discrimina tion infavor of woodpulp vis avis wastepaper which existed before the 1967 settlement As amended and supplemented the complaint alleges injury byway of loss of sales inasum substantially inexcess of 150 000 because respon dents rates and charges onwastepaper are unlawful and inviolation of sections 141516First 17and 18b5of the Shipping Act 1916 46U SC812 814 815 816 and 817 bSFrom the time that issue was joined this proceeding was vigorously contested bythe parties Among other things both parties engaged inprofuse prehearing discovery and inspection activity and lengthy complex motions for summary judgment and for consolidation with Docket No 7235Pacific Westbound Coriference Wastepaper and Woodpulp from United States West Coast toFar East were filed No 7235isarelated matter and asitstitle indicates involves asimilar wastepaper woodpulp rate controversy inadifferent trade The Commission investigation inNo 7235concerned hundreds of thou sands mote tons of wastepaper movements annually than the movements inthis proceeding and itwent toevidentiary hearing before this proceeding was ripe for oral hearing Consolidated Fibres Inc was anintervenor inNo 7235aswas the trade association towhich itbelonged Because of the more advanced status of No 7235the complainant moved tohold these proceedings inabeyance pending the initial decision inNo 7235The motion was granted onJuly 91974 After service of the initial decision inNo 7235onAugust 151977 this proceeding was reactivated and was set for oral hearing onApril 181978 The scheduled oral hearing was canceled when the parties advised that they had reached asettlement and would file anappropriate motion for approval of the terms of their agreement DISCUSSION The key features of the bargain struck are 1respondents promise totake and maintain certain tariffactions whereby at least through December 311979 parity of wastepaper and woodpulp will beguaranteed 2inreturn complain ant commits torefrain from initiating any new proceeding for alleged discrimina tion through 1979 and thereafter aswell ifthe conference spromise iskept bymaintaining inthe tariff the parity principles enunciated inthe agreement 3inaddition without admitting any violation of the Shipping Act 1916 the respondents agree topay Consolidated Fibres Inc the sum of 20000 asacompromise settlement of the alleged damage The substantive difference between the instant settlement agreement and the one which resulted inthe discontinuance of No 6731isthe 20000 compro mise of damage provision Itisanimportant difference because the agreement expressly negates any admission of violation oflaw and ifthe compromise Tho anIOlIllllll JudlIIIIlII wu byludJ CIluIeI BMarpn wbothoo pmlcleclovorthl procoodI former Chl 1Juda aaWRobiuoa cIonlocl tar N1of Iloyelilll 1IllIId III lIlIlIlbar Consoli fibril Iwore biol 1111 10DuoIrOl No 7235Seo IIkWCOf mWWfrfHfI UII SuWu C0Far U1Dooltion AIS1977 pondlq 01lIIpp3521F MC



COM COPAPER STOCK VPAC COAST AUSTRALASIAN TARIFF BUREAU 65provision isapproved there wiJ benofinding of violation of lawbythe Commission The issue thus raised iswhether the Commission may authorize settlement of aproceeding onthe basis of acompromised reparation payment absent anadmission or finding of violation of lawThe parties tothe proceeding complainant respondents and Hearing Counsel submit that inthe circum stances of this proceeding these factors present noobstacle toapproval of the terms of settlement Iagree There are two aspects tothe stated issue First itmust bedetermined whether the Commission considers itself empowered toapprove the kind of settlement proposed Second ifthe power exists itmust beascertained whether the terms of settlement are meritorious Inregard tothe first part of the issue itisrecognized that the Commission has adopted the principle that before itwill approve settlement agreements inreparation cases inwhich the payment of money isone of the terms or conditions there must beashowing of aviolation of lawHowever this principle has been limited tocases arising under section 18b3of the Shipping Act 1916 46VSC817 b3which directs common carriers tocollect the rates and charges specified intheir tariffs and forbids rebates remissions or refunds of lawful charges Consolidated International Corp vConcordia Line 18FMC180 183 1975 Inthat case the statement of limitation was made inthe following way 18FMCat 183 Itfollows that anagreement tosettle aproceeding brought under Section 22of the Shipping Act alleging aviolation of Section t8b3can beapproved only upon anafftrmative ftnding that such violation occurred On the other hand inproceedings seeking reparation for alleged unjust discrimination inviolation ofsection 17of the Shipping Act the Commission has excercised itspower toauthorize money settlements without admission or find ing of violation See All Chilean Fruit Corp vGrace Line Inc Docket No 6664and Arthur Schwartz vGrace Line Inc Docket No 6669the All Chilean cases The order approving the settlement intheAll Chilean cases was issued byanExaminer and did not require subsequent Commission action The Commission has since ratified the settlement inthat case SeeLevatino Sons vPrudential Grace Lines Inc 18FMC8285100 103 112 114 l974 Inthe light of this precedent establishing that the Commission isempowered toauthorize money settlements inreparation proceedings alleging discrimination absent adetermination of violation itisnow appropriate toinquire whether the settlement ismeritorious The movants assert that the amount agreed toisbased upon areasonable Rule 227 cofthe Commission sRules of Practice 46CFR 502 227 cwas not ineffect at the time oflhe issuance of the order intheAII Chi utl cases Rufe 227 eprovides die procedure for review of orders of dismissal ss1lt dbyanAdministrative Law Judge IIdoes not seem necesW inthis order towrite anexhaustive treatise explaining why the Commission views itsauthority toapprove settlements differently insection 18bJ3tcases than insection 17cases Ifissufficient torecognize that the dominant issues insection 18b3cases are different from those insection 17cases Inthe Fortner the lawfulness of the wirr rate isconceded and the question iswhether under the rule of rigid observance of the larirr the proper tarirr rate has been applied Inthe latter the question iswhether the tariff rate that has been applied islawful Moreover insection 18Ib 3cases determination ohviolation fixes the reparation for the injury and permils noroom for compromise orlbe amount of damage Insection 17case the measure of damages where aviofacion has been found isgobyremoter considerations See generally SoutMTn Pacific Company IfDarMII Taenur LMmlHr Company 24US311918 PelUtSyllfomaRallroodComponyv lntmwtionaICoaIMiningCompany 230U S184 1913 Davis IfPortland Seed Co 264 US403 1924 1cr



66FEDERAL MARITIME COMMISSION estimate of the cost of litigating the proceeding and anevaluation of the potential reparation Insofar asthe cost of litigation isconcerned itisreasonable tospeculate that itwould take about the same length of time tolitigate this case asittook for Docket No 7235Given the 18days of trial nearly 3000 transcript pages 110 exhibits the lengthy briefs and exceptions inNo 7235the parties estimate of expense seems tobeonthe conservative side With regard toliability and reparation respondents state that they continue tobelieve they would prevail onthe merits but they must becognizant of the possibility of anadverse determination against the conference similar toarecent determination made against another conference inasomewhat parallel case 7The movants also submit that noundue prejudice or preference or unjust discrimination can arise bypayment of the 20000 inasmuch asthere isnoother wastepaper shipper operating inthe trade served bythe respondents Iamsatisfied that the terms and conditions of the settlement agreement are the result of arms length negotiations between the complainant and respondents that the agreement tomaintain parity between wastepaper and woodpulp rates will not result inviolation of the Shipping Act that the agreement of the complainant totake and the respondents togive 20000 byway of compromise isbased upon realistic estimates of expense of litigation and likelihood of success that the amount of compromise issubordinate tothe complainant sreal objective of obtaining present and future rate parity between wastepaper and woodpulp that the determination tosettle reflects sound managerial judgments onboth sides that the compromise amount will not result inrebates or other violations of the Shipping Act and that the settlement agreement asawhole warrants approval asanappropriate compromise of differences inthe special circumstances of this case The lawof course encourages settlement and every presumption isindulged inwhich favors their fairness correctness and validity generally Merck Sharp Dohme vAtlantic Lines 17FMC244 247 1973 Inonly one respect will Irequire modification of the settlement terms Paragraph No 9of the Compromise Settlement and Mutual Release should bechanged toread Tothe extent not governed bythe Shipping Act 1916 this Mutual Release shall begoverned bythe lawof the State of California Therefore itisordered that the terms and conditions of the attached Compro mise Settlement and Mutual Release asmodified are approved Itisfurther ordered that the complaint bedismissed with prejudice and the proceeding bediscontinued SSEYMOUR GLANZER Administrative Law Judge June 791978 RespondeRls refer tothe initial decision inDocket NCI 7235By telephone Iwas informed bycounsel for the respondents that Ihis modiliclItinn isacceptable 21FMC



ApPENDIX COM COPAPER STOCK VPAC COAST AUSTRALASIAN TARIFF BUREAU 67COMPROMISE SETTLEMENT AND MUTUAL RELEASE ITISHEREBY AGREED byand between the undersigned CONSOLIDA TEDFIBRES INC hereinafter Consolidated complainant inFMCDock et No 7183and the PACIFIC COAST AUSTRALASIAN TARIFF BUREAU and itsmember lines hereinafter the Conference respondents inthe same Docket that the said Docket shall beterminated bymutual agreement onthe following terms conditions and commitments IRates onwastepaper inminimum quantities of ISO long tons from one shipper and one port of loading toanyone or all of the ports of Sydney Melbourne Adelaide and or Brisbane Australia onone vessel shall beopen at least through September 301978 2Rates after closing of open rate status pursuantto paragraph Iand or before that for quantities less than the minimum tonnage specifications contained inparagraph IaTobetariff rates ieoff contract bWastepaper and virgin wood pulp tobeinparity astoboth base rates and incremental step increases for increased cubic measure minimum quan tity discounts and reductions applicable tosuch rate structure also tobeparity tobeguaranteed through December 311979 cInthe case of rates for 40foot containers wastepaper will bemain tained at the least inparity with wood pulp consistent with maximum load limits permitted byhighway or other regulations also guaranteed through December 311979 3The foregoing terms and conditions apply onrates toAustralia only 4The respondents inthe aggregate shall pay atotal sum incompromise settlement of Consolidated sallegations of damage but expressly without admission of liability therefor of 20000 5Consolidated and or any successor ininterest shall bebarred from initiat ing any new claim against the Conference for alleged discrimination against wastepaper vis avis virgin wood pulp at any time prior toJanuary I1980 or thereafter solong asthe parity principles outlined inparagraphs Ithrough 3above are maintained 6Both parties hereto expressly waive the benefit of 1542 of the Civil Code of the State of California which provides Ageneral release does not extend toclaims which the creditor does not know or suspect toexist inhis favor at the time of executing the release which ifknown byhimmust have materially affected his settlement with the debtor and agree asafurther consideration and inducement for this Mutual Release that itshall apply toall unknown and unanticipated losses or damages and all losses or damages which may arise inthe future arising out of actions or inactions upuntil the date of this Mutual Release which may hereafter beclaimed byeither party aswell astothose presently known byeither party 7Itisunderstood and agreed that this Mutual Release isinfull accord and 21FMC



68FEDERAL MARITIME COMMISSION satisfaction of doubtful and disputed claims and that the execution of this release isnot anadmission of liability byany party hereto 8Itisfurther understood and agreed that Consolidated srelease of the Conference and itsmember lines hereunder extends not only topresent member lines but also toformer member lines within the scope and time frame of the Complaint inDocket No 71839This Mutual Release shall begoverned bythe lawof the State of California 10This Mutual Release constitutes the entire agreement between the parties and isexecuted bythe parties with and upon the advice of independent counsel INWITNESS WHEREOF the undersigned have executed these presents this 17th day of April 1978 CONSOLIDATED FIBRES INC By PACIFIC COAST AUSTRALASIAN TARIFF BUREAU By AHEber Secretary C



TITLE 46SHIPPING Chapter IVFederal Maritime Commission SUBCHAPTER BREGULA TIONS AFFECTING MARITIME CARRIERS AND REGULA TED ACTIVITIES DOCKET NO789GENERAL ORDER NO40Part 542 Financial Responsibility for Water Pollution August4 1978 Adoption of Final Rules Part 542 of the Commission sRules has been revised toconform tothe requirements of the 1977 Clean Water Act amendments tothe Federal Water Pollution Control Act 33USC1321 Part 542 establishes procedures whereby vessel operators may demonstrate the financial ability tomeet their liability tothe United States for the costs of removing oil and other polluting substances discharged into any waters over which the United States has jurisdiction Financial responsibility requirements are now 125 per gross ton or 125 000 whichever isgreater for inland oil barges 150 per gross ton for vessels not carrying oil or hazardous substances ascargo and 150 per gross ton or 250 000 whichever isgreater for vessels which docarry oil or hazardous substances ascargo Applications for Certificates of Financial Responsibility Water Pollution must bemade tothe Commission onForm FMC 321 and accompanied byapplication and certification fees asapplicable Certificates are issued for aterm of three years Unless acurrent Certificate iscarried aboard avessel the vessel may bedenied use of the navigable waters of the United States or of any port or place located thereon EFFECTIVE DATE August 111978 SUPPLEMENTARY INFORMATION On April 201978 43Fed Reg 16772 the Commission proposed the issuance of regulations toimplement the Clean Water Act of 1977 The proposal would replace both the Commission scurrent provisions for oil pollution responsibility General Order 2746CFRPart 542 and the adopted but not implemented provisions for oil and hazardous substance pollution responsibil ityGeneral Order 3146CFRPart 542 with anupdated and revised Part ACTION SUMMARY IPL95217 91StIt 1566 TbeCleaWacerAct CWA ameadstbePedcral Water Pollution CoDIroI Act PWPCA 33USC1321 TIle 1977 iJmod todie Act nill
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70FEDERAL MARITIME COMMISSION 542 Relatively brief comments were received from 23persons who took issue with some 25aspects of the proposed regulations The majority of the objections related toprocedural or administrative matters such asthe length of the certification period or the requirement of keeping original documents onboard unmanned vessels Need for greater coordination between FMC and Coast Guard certification programs was the most frequently expressed comment Time restraints preclude the consideration of any specific joint certification program inthis instance but italso appears that basic differences inthe two agencies regulatory functions make such joint certifica tion impractical ifnot actually impossible The various objections raised and the revisions made inthe proposed regula tions are discussed below Insome instances related matters are combined asasingle discussion item 1The proposed regulations require persons engaged inbuilding repairing scrapping or selling vessels toobtain Certificates onthe basis that they are vessel operators during the time they control avessel sactivities intheir yards Several shipbuilding concerns oppose this requirement asduplicative unduly expensive and beyond the purpose of the Act without recognizing that the requirement has been ineffect for shipyards since 1971 Only the addition of the clarifying word repairers isnew yet Todd Shipyards complains of the potentially high insurance expense for repairers which might temporarily behandling alarge number of very large vessels The proposed regulations pertaining tothe certification of builders repair ers scrappers or sellers will beadopted Shipyards which are infact responsi ble for the operation of vessels under their control are liable for pollution damage under the Act and each of the shipyards complaining of anunwarranted extension of the Commission srequirements hold existing FMC Certificates Moreover the proposed regulations would not require duplicate certification of agiven vessel or place anunreasonable financial burden onrepairers First of all shipyards are pennitted toobtain RMaster Certificate based upon the largest vessel the yard will handle Secondly the shipyard and the nonshipyard General Order 31wu adopted In0e1Ober 1973 inanticipation of the Environmental Procection Aleney promul ation of reul tiOlll idendfyln tho uhazanIouI IUbttancts bythe Act Oeoml Order 31was not 10like effect until the BPA reuJadcw were effective The EPA publfshed Itarules onMarch 131978 43F dRtg 10474 10take effect with reaped 10veasels onSeptember II1978 On JIIM 81918 however the Uniled States Diltricl Court orthe Wuteni Di tricl of Loulliana Issued apre liminary injunetion apia IeertaJn of the BPA replllion Manlffaclurl CMmi Association yDDII llUMeMIl Civil Action No 780578 HoarillJI onapmnaoent injunction were conducced onJuly 241978 nCOrnm6l1km wUl illue such tuither Order concemln the hawdous lublflDcel provisions of Part 542 umay beppropriale follow1na releue of the Court sdecision IThose submininJ comments wen American Commercial Barp Line Company Union Cubicle Corpontlon Chevron Shippin Compony Norfolk Shipbulldlnl tDrydock Corp American WrwYOperIlOra lnc IICompany USATodd Shlpy Corporation now Chomlell USAInrnational Cotomi olPu Linea ICPL WQualIIy ISyndic WQIS InOroup ol Shipowom andl 1yAnoclllion I1ioM1 Oroup Ivllle Shipy Inc SlIulfar OIomlcll Compony Council ol Amarican PlII Ship Operaton CASO ZapoII C1iCln 111Sllll Corporation InMatariaI Inc Chotin TTan portIliOn Inc Old Man River Towtnl IncOlpORled Mr Donald Mcaullan 01Omaha Nebralll and BIlh lion Woru CorporetIon Mr McaullenUmiledhil u1n000000iDI pnaraI purpooeol CIean WAc andlhe luI tiOlll BeIh IronW only Iblllthe eltilul 1iooI are adequ and ruIea unneceasery The Iftled 1I oll Corporati and Untied SCoutOuanl Cout Ouanl wlllOCOIIIidered bythe CommIlllon The lotemational Oroup 1110 voiced prore the uoIlormily which CMlld beoed lIthe Untied SII were Inabandon ItasepII IIOolllpill proaram and adhere tothe Intemltlonal Convention onCivil Liability for Oil Pollution Damqe amatter entirely beyond the scope of the instanl proceodin See exlldn don 542 6436FdRg5704 which refers 10bullden acrappers and sellers



FINANCIAL RESPONSIBILITY FOR WATER POLLUTION 71vessel operator are free tocontract for the responsibility of maintaining aCertificate while the vessel isinthe yard The proposed regulations are not intended torequire anonshipyard operator toreturn itsCertificate tothe Commission when avessel istemporarily turned over toashipyard 6Toclarify this intention section 542 9will bemodified byadding anew paragraph treferring totemporary custodial arrangements 2Proposed Forms FMC 322 through 326 state that the liability coverage provided bythe underwriter shall not bereduced or modified byany agreements or warranties made between anoperator and the underwriter that any such vessel isor isnot aninland oil barge will or will not carry oil or certain hazardous substances or will or will not operate incertain waters WQIS argues that this language improperly attempts toeliminate defenses available tothe insurer under section 311 p3of the Act The International Group states only that this provision should not beconstrued toprejudice any other defenses towhich the association or member concerned or either or them might have under the Act or the certificate of insurance The CWAestablishes different levels of liability for vessel owners and operators based upon whether the vessel inquestion isaninland oil barge avessel carrying oil or hazardous substances ascargo or avessel not carrying oil or hazardous substances ascargo However the liability category applicable toagiven vessel can only bedetermined at the time pollutants are discharged 7For this reason the financial responsibility coverage required byForms FMC 322 through 326 isbased onvessel status at the time of the incident The language disputed byWQIS was added tothe various FMC Forms toassure that the vessel sactual status would govern the underwriter spayment bypreventing the underwriter from contractually conditioning coverage upon prior representations bythe vessel operator astoavessel sstatus This was necessary toclose the potential loophole created bysection 31l pof the Act which allows anunderwriter toraise defenses which would have been available toitifanaction had been brought against itbythe vessel operator By inserting the actual status clause inthe FMC Forms the Commission isacting within itsstatutory authority toprescribe the evidence of financial responsibility which meets the standards of the Act The actual status clause does not preclude the underwriter from raising defenses traditionally reserved toitbylawItmerely precludes vessel certification insituations where financial responsibility coverage may bedenied inwhole or inpart because of changes inthe vessel sliability status Because the proposed language was perceived byWQIS asanattempt toprohibit insurance companies from exercising warran tydefenses of atype not contractually created bythe Insurer and not plainly inconsistent with the purpose of the CWAamendments modifications have been made inthe final version of the Forms tomore plainly reflect the limited purpose of the actual status clause 1be proposed rules were silent onthis point but txistill8 section 26cCll pre5sly dealt with such situations 1Before liability limilS can beestablished one must know whelbet avessel isactually canying oil or hazardous substances ascargo or whether anoil rank barge certificated bythe Coast Guard tooperate only inthe inland waters of the United States isactually operating insuch waters 21FMC



72FEDERAL MARITIME COMMISSION j3Section 542 2kOnly four parties mentioned the problem presented bythe CWAsnew definition of inland oil barge despite the Commission sexpress request for comments onthis subject The Act requires that such barges becertificated tooperate only inthe inland waters of the United States No such route certification prograin ispresently ineffect but the Coast Guard stated that itwill inthe future issue inland waters inspection certificates topersons specially requesting them The only suggestion concerning the proper response of the Commission during the interim period was Chotin Transportation sunclear request that the regulation not become effective until Coast Guard certification isavailable The inland oil barge definition creates anexception from the Act s150 per gross ton liability ceiling Ifthe definition were omitted rators of such barges would have todemonstrate the higher level of financial responsibility required of other vessels The Commission has determined toconstrue the inland oil barge exception narrowly inthe interest of providing maximum protection byrequiring Coast Guard certification inall instances where the lower inland oil barge liability isclaimed Modifications have been made inthe final rule toreflect this strict construc tion and also toreflect the conclusion expressed inthe April 20th Notice of Proposed Rulemaking that barges otherwise qualifying asinland oil barges should bedeemed assuch regardless of whether they are actually carrying oil ascargo at the time they cause aspill Congress does not appear tohave intended that empty oil barges besubject togreater liability limits than are loaded oil barges Finally WQIS observed that the use of the words which isinthe proposed definition of inland oil barge tended todefeat the intended meaning that empty inland barges beassessed nogreatediability than loaded inland barges These words have been deleted from the final rule 4WQIS objects tothe definition of cargo inproposed section 542 2dasoverly broad and desires that itbelimited inone or both of the following respects 1that oil betransported under abill oflading charter party or other freight agreement and 2that some minimum quantity of oil beprescribed before cargo status isreached The International Group believes that the Act was intended torefer only tocargo carried inbulk Neither commentator cites authority for itslimited interpretation of the Act aninterpretation particularly inappropriate inthe case of hazardous substances which may vary widely intoxicity and transportation characteristics The policy most consistent with the general purpose of the Act istodefine cargo broadly Itisnot anomalous within the purpose of the Act that avessel carrying asingle drum of oil or hazardous substance ascargo besubject togreater liability than avessel carrying nooil or hazardous substance ascargo Editorial changes have been made inthe final rule for the sake of clarity but the basic scope of section 542 2dhas not been altered Cargo isnot dependent upon the nature of the shipping documents Infact shipping documents may beabsent altogether insome circumstances 8Oil 1be reflflllCe 10uch doeunwntl in1be OWNI Inoc toctude material carried purl tooral undentlJidlap or other 111I formal arnnaementl 1Cl r



FINANCIAL RESPONSIBILITY FOR WATER POLLUTION 73carried only asoperating fuel for anequipment carrying barge egacrane barge would not fall within the definition finally adopted herein when carried onboard the equipment barge inquestion inquantities ordinarily required topower onboard equipment 5Objections were raised tothe various provisions which preclude vessel owners who are not also vessel operators from applying for Certificates Dow Chemical claimed this restriction unnecessarily impinges upon the freedom of vessel owners and operators tocontract for the responsibility of obtaining FMC certification and was inconsistent with proposed sections 542 9aand 542 13ewhich require that both owners and operators beidentified onFMC certificates Ingram Materials Inc states that the common business practice of spot or trip chartering inland barges onshort notice would beunduly hampered ifowners could not apply for certificates because anew operator would beunable tocomplete anew FMC application asquickly asanowner could amend anexisting application Once again the proposed regulation reflects existing Commission policy and practice and does not impose new requirements or limitations Present Part 542 does not permit applications byowners which are not responsible for vessel operations See 35Fed Reg 5216 1970 The name of aregistered owner has been and continues toberequired onapplication forms Forms FMC 224 and 321 only asafurther means of vessel identification useful inenforcement situations There isnoindication that the practice of limiting applications tooperators has significantly impeded the business of spot chartering and Ingram Materials does not allege that ithas only that itsomehow will Dow Chemical sconcern that the proposed regulations will limit itsfreedom tocontract also appears unwarranted Existing section 542 6ccontemplates just such contractual shift ings of pollution responsibilities and permits apreviously certificated owner operator tomaintain itsFMC Certificate solong asitcontinues toberesponsible for the vessel spotential liabilities under the Act InItem Isupra the Commission provided for the addition of aprovision closely modeled after existing section 542 6ctothe final rules asanew section 542 9fThose portions of proposed sections 542 9aand 542 13ewhich require vessel owners tobelisted onFMC Certificates inaddition tovessel operators have been deleted for the time being however because the Commission sdata processing system isnot yet fully capable of printing certificates containing ownership data 67and 8On Board Documentation One of the more frequently objected toproposals was section 542 10Operator sResponsibility for Identi fication which requires vessels operated bypersons other than their owners tocarry copies of ademise charter party or other contract which demonstrates that the person named onthe FMC Certificate isthe current and actual vessel operator The proposed regulations also delete former section 542 6awhich allowed vessels tomark anFMC Certificate number onthe bow inlieu of carrying anonboard copy of the Certificate whenever itwould bephysically impossible todosoProposed section 542 9brequires vessels tocarry their original FMC Certificates except that unmanned barges and vessels covered byMaster Certificates need only carry acopy of the Certificate Keeping Certifi



74FEDERAL MARITIME COMMISSION cates onboard isallegedly anadministrative burden for vessel operating personnel and American Waterway Operators state that many barges would require the construction of aweatherproof document container ifthe Commis sion did not allow some alternative toonboard documentation The extent or cost of these administrative burdens and vessel alterations was not discussed however and they are presumed tobeminimal especially inlight of the Coast Guard sstatement that unmanned barges with Coast Guard Certificates of Inspection are outfitted with atube or mailbox for carrying such docu ments Few vessels appear tohave made use of the bow marking option inthe past Accordingly nochange has been made inthe final regulations insofar asthe onboard carriage of FMC Certificates isconcerned The charter party requirement was opposed bybarge operators because such documents are often bulky contain confidential information which could beviewed bycompetitiors are often oral are difficult tomaintain intact onworking vessels especially unmanned barges and because the Commission has established noclear need for the requirement The purpose of maintaining charter party documents onboard vessels istoassist the USCustoms Service and the Coast Guard intheir enforcement efforts and tominimize occasions for detaining vessels pending proper identification of their operators Itisdoubtful however that the availability of charter party agreements for cross reference purposes will appreciably increase the ability of the Coast Guard and Customs Service agents tocritically examine the FMC Certificates of unmanned barges which operate primarily oninland waters The final regulations contain several other measures directed towards improved enforcement efforts providing Certificate expiration dates requiring Certifi cates onboard all vessels and increasing the carriage of original Certificates all of which should reduce the opportunity for the circulation of revoked or altered Certificates Acordingly final section 542 10has been modified toexempt unmanned barges from itsprovisions and torequire the carriage of any document including aletter which identifies the operator rather than the more formal demise charter party or other contract now specified 9and 10Certificate Term and Certificate Fee Several parties objected tothe two year expiration date onFMC Certificates proposed bysection 542 9aand tothe flat 2000certificate fee provided byproposed section 542 13eExisting section 542 9ealready imposes certification fees onasliding scale of between 2and 25but there isnoexpiration date onexisting Certificates sothat the fees need only bepaid once inmost instances The proposed require ments were complained of asmake work and unduly expensive 10per vessel per year Itwas contended that the better allocation of resources would befor the Commission toenforce penalties directly against operators which refuse tosurrender cancelled certificates rather than require the entire industry toberecertified Ifafixed expiration date were nonetheless needed for enforcement purposes itwas urged that the Commission lengthen the term toaless costly five or ten years Some barsc operators ilCtually opposed the placement of numbers ontho outside of dry cargo bargc hulls because they are easily obliterated bywear and tear A1llem wherein the operator would have the option of plscilll the numbeD ontbc hull or within the TlIke compartment near the Coast Guard snet tonnase numbers WIS preferred



FINANCIAL RESPONSIBILITY FOR WATER POLLUTION 75There isasound enforcement basis for issuing Certificates for afixed term Periodic termination of all Certificates will reduce opportunities for the misuse of revoked or altered Certificates toamuch greater extent than the initiation of criminal sanctions against those operators which refuse tosurrender cancelled Certificates Levying fines under section 311 p4requires coordination with other agencies istime consuming relatively expensive and effective only against known violators present inthe United States The Commission sobjec tive istoassure the highest practical correlation between operators holding FMC Certificates and operators liable under section 311 of the Act See proposed section 542 9eHowever the Commission has determined toameliorate the cost of recertification bylengthening the certification period from two tothree years IIIDate Wnen Insurance Coverage Terminates Only WQIS objects tothe proviso clause inproposed Insurance Form FMC 322 which establishes aflexible insurance termination date for vessels carrying oil or hazardous sub stances inbulk loaded prior tothe ordinary termination date the 30th day after notice tothe Commission IIWQIS states that these provisions unduly compli cate itsunderwriting decisions and request that adefinite termination date bedevised There are two elements of uncertainty inthe proposed clause The first iswhether avessel actually has onboard bulk cargo which was loaded prior tothe ordinary termination date the 30th day after notice and the second isthe unloading date The former uncertainty isnecessitated bythe purposes of the Act toindemnify the public against the cost of removing spilled pollutants This protection would beconsiderably weakened ifthe coverage ended before existing cargos were reasonably likely tobedischarged The second uncertain tyshould not cause any significant underwriting difficulties Insurers will presumably charge premiums based upon the maximum 60day period and then allow refunds when furnished with evidence of the actual discharge date bythe Insured Accordingly nomodification has been made inthe proposed termination of liability clause 12Notice Provided inCcrtain Instances of Certificate Revocation or Denial CASO suggested that the Commission clarify section 542 12btoindicate that those types of Certificate denial or revocation mentioned inthe last sentences of that section are subject tothe appropriate notice provisions of subsections 542 12cand dThe availability of such notice isalready discernible from afair reading of the proposed regulation and section 542 12bhas been adopted with only one clarifying modification not directly related toCASO scomment 13Removal of Certificates from VesseL CASO also suggested that pro posed section 542 9bbeamended toexpressly state that governmental officials may not remove FMC Certificates from vessels No information was provided toIIInany event the present Act islikely tobesuperceded bySuper Fund legislation before CWA certificates expire four bills have been introduced inthe 95th Congress proposing toconsolidate existing federal water pollution legislation into acomprehensive system of pollution liability and compensation HR6803 S1187 S2083 and 82900 IIForms FMC 322 through 326 provide for the continuation of coverage for afixed period of 30days and then after the 30th day continuation inthe cases of previously loaded vessels only untillhe cargo isunloaded or until the 60th day after notice



76FEDERAL MARITIME COMMISSION Iindicate that this practice constitutes aparticular problem and nochange has been made insection 542 9binthis regard Although noone other than the vessel operator isauthorized toremove currently valid FMC Certiflcatesfrom vessels itshould benoted that this fact does notpreclllde USCustoms officials from reo quiring vessel operators topresent their Certificates at onshore USCustoms facilities 14Certificate Renewal Exemption for Passenger Vessels ICPL requests that the 75or sopassenger vessels subject tothe Act begranted awaiver of proposed section 542 9asrequirement thanessel operators file aCertificate renewal request every two years ICPL claims the Certificate renewal process isanunfair burden upon passenger vessels because they already submit semiannual change inownership or operation statements tothe Commission under itsSafety ofUfeat Sea Act regulations 46C FRPart 540 No such exemption has been created ICPL scomplaint centers upon the shortness of the proposed renewal period and the 2000certification fee and should bepartially satisfied bythe modification of section 542 9aextending the certification period tothree years Item 910supra Moreover the Certificate renewal procedure section 542 7isquite simple and does not involve filing anew Form FMC 321 The materials ICPL members now submit tothe Commission sPassenger Vessel Certification Office pertaiMo another regulatory program with different defini tions of vessel operator and different financial responsibility requirements Except inthe case of self insurers there isvery little common information onavessel sPart S40 and Part 542 reports I5Create aMaster Certificate for Fleet Operators Two barge fleet operators stated that the Commission should permit them toobtain aMaster FMC Certificate covering all the vessels of asingle operator thereby eliminating the need for them toobtain Certificates for individual barges The financial security for such aMaster Certificate would bebased upon the largestevessel inthe fleet The Commission presently recognizes that financial responsibility may bebased upon the largest vessel under the control of asingle operator and that cumulative or per vessel coverage isnot required IAvessel operator presently files only asingle application form FMC 224 which lists all itsvessels and only one application fee must bepaid The only advantage toaMaster Certificate approach would beasaving incertificate fees and perhaps simpler procedures for handling original Certificates Copies of the Master Certificate would still berequired oneach vessel From the Commission sviewpoint the suggested procedure would expedite the issuance of Certificates but would also mue enforcement of the Act and overall program administration more difficult Accordingly norevisions were made inthe proposed rules inthis regard 16and 17Requests for Further Explanation WQIS requested that the Commission expand upon the language ofprrlposed section 542 8dpertaining todirect action against insurers WQIS wants the Commission tospecify who might beconsidered aclaimant for purposes ofa directsuit against aninsurer Section 31I p3of the Act provide for the filing of claims directly against the AI 1aI1tl upoa pIIIIIl lar ROh 111abCII Thoymay ol IIbU hol IbIIl1y 111



FINANCIAL RESPONSIBILITY FOR WATER POLLUTION 77insurer and does not appear tolimit the class of potential claimants The purpose the proposed regulations istorequire insurers tosubmit toall direct claims towhich they may besubject under the Act and not todefine the nature and extent of such claims Accordingly nochange has been made inproposed section 542 8dExxon requested that the Commission provide more information inproposed section 542 8b5concerning other methods of insurance which might beacceptable tothe Commission The purpose of subparagraph b5ismerely toindicate that the Commission iswilling toconsider requests from vessel opera tors for approval of methods of demonstrating financial responsibility which significantly differ from the four previously described methods No specific alternate proredures are presently contemplated and nochange has been made inproposed section 542 8b51820Self Insurance and Guaranty Standards Three modifications tosection 542 8bwere made inresponse tothe comments of the Zapata Corpora tion and Exxon The original proposal has been modified toprovide that requests for waiver of working capital requirements will beconsicered inlimited circumstances where the applicant sfinancial stability isotherwise firmly estab lished anappropriate officer of anapplicant aswell asaCertified Public Accountant may certify the amount of assets located inthe United States when nonconsolidated financial statements are submitted and guaranty arrangements involving joint guarantors will bepermitted 2123Miscellaneous Provisions Adopted for Purposes of Clarification or Program Efficiency 21Proposed section 542 12a3was modified toexpressly provide for the revocation or denial of Certificates for violations of Part 542 regulations and not for the violation of any Commission Rule 22The new CWACertificates will contain language similar tothat found inproposed section 542 9ctothe effect that any erasures or alterations will automatically void the Certificate 23Proposed section 542 7was modified topermit applicants torequest the issuance of arenewal Certificate upto90days prior tothe expiration date of the existing Certificate rather than the 60days originally specified 24Use of Existing Certificates onanInterim Basis Ifavessel operator does not comply with revised Part 542 byOctober I1978 Certificates issued tothat operator under prior Part 542 regulations will beautomatically invalidated onthat date without prior notice Inresponse toasuggestion of the International Group however the Commission shall permit avalid existing Certificate tobeused asevidence of compliance with the new CWAregulations until such time asanew Certificate isissued This procedure will bepermitted only incases where vessel operators have made timely and complete application including evidence offinancial responsibility andfees for CWA Certification Itisanticipated that some 26000 vessels will require new CWA Certificates and the suggested procedure should facilitate the Commission stask of preparing and mailing these documents Itshould benoted however that noInterim Certificate will remain valid ifthe underlying evidence of financial responsibility isterminated 25Amendment of Existing Forms FMC 225 The International Group also



78FEDERAL MARITIME COMMISSION suggested that burdensome paperwork could beeliminated ifinsurers were allowed toconvert their present insurance Form FMC 225 tothe new CWAForm FMC 322 bymeans of asimple endorsement or rider rather than preparing new forms This approach was successfully employed inimplementing the Commission sTrans Alaska Pipeline Authorization Act regulations 46CFRPart 543 and should also beof assistance toboth insurers and the Commission inthe instant circumstances Accordingly insurers may convert existing insurance Form FMC 225 toinsurance Form FMC 322 merely byissuing auniform endorsement provided however that such endorsement isfirst found accept able inall respects bythe Commission sBureau of Certification and Licensing Finally the Commission has made editorial changes throughout the regula tions intended solely toimprove their readability Because of the large number of applications which must beprocessed bythe Commission prior toOctober I1978 the date the CWArequires vessels tobecertified the Commission finds that good cause exists for making the revised Part 542 regulations effective upon less than the 30day notice ordinarily applicable under 5USC553 dTHEREFORE ITISORDERED That effective upon publication inthe Federal Register Subchapter Bof Chapter IVof Title 46of the Code of Federal Regulations isamended bythe deletion of existing Part 542 initsentirety both General Order 27and General Order 31and the addition of arevised Part 542 asset forth below and ITISFURTHER ORDERED That existing General Order 27Certificates shall besufficient evidence of compliance with revised Part 542 incases where vessel operators have complied with the revised regulations bysubmitting acomplete application Form FMC 321 appropriate fees and demonstrating acceptable financial responsibility prior toOctober I1978 Such grandfathered or Interim Certificates shall remain valid until anew Certificate isissued pursuant torevised Part 542 unless earlier invalidated and ITISFURTHER ORDERED That inlieu of submitting anew Form FMC 322 Insurers may submit anendorsement toexisting insurance Form FMC 225 stating that the vessel operator sinquestion has insurance coverage meeting the standards of the Clean Water Act of 1977 and revised Part 542 Provided however that any such endorsement bespecifically approved bythe Commis sion sBureau of Certification and Licensing prior tosubmission By Order of the Commission SFRANCIS CHURNEY Secretary



Sec 542 1542 2542 3542 4542 5542 6542 7542 8542 9542 10542 11542 12542 13542 14542 15PART 542 FINANCIAL RESPONSIBLITY FOR WATER POLLUTION Scope Definitions General Where toApply and Obtain Forms Time toApply Applications General Instructions Renewal of Certificates Financial Responsibility How Established Individual Certificates Operator sResponsibility for Identification Master Certificates Lertificates Denial or Revocation Fees Enforcement Service of Process AUTHORITY This revised Part 542 isissued under section 311 pof the Federal Water Pollution Control Act 33USC1321 p86Stat 862 asamended bythe Clean Water Act of 1977 PL95217 91Stat 1566 and section 3of Executive Order 11735 38Fed Reg 21243 1973 fi542 1SCOPE aThese regulations implement paragraph 1of subsection 311 pof the Federal Water Pollution Control Act asamended bythe Clean Water Act of 1977 Public Law 95217 and apply toall vessels using any port or place inthe United States or the navigable waters of the United States except 1vessels which are 300 gross tons orless 2non self propelled barges which donot carry oil or hazardous substances ascargo or fuel and 3public vessels bThe regulations inthis Part set forth the procedures whereby vessel operators can demonstrate that they are financially able tomeet their liability tothe United States resulting from the discharge of oil or hazardous substances 1into or upon the navigable waters of the United States adjoining shorelines or waters of the contiguous zone or 2inconnection with activities under the Outer Continental Shelf Lands Act or the Deepwater Port Act of 1974 or which may affect natural resources belonging toappertaining toor under the exclusive management authority of the United States including resources under the Fishery Conservation and Management Act of 1976 cUpon the satisfactory demonstration of financial responsibility the Commission shall issue Certificates of Financial Responsibility Water Pollution which are tobecarried aboard the vessels covered bysuch Certificates The carriage of avalid Certificate indicates compliance with these regulations 21FMC79



80FEDERAL MARITIME COMMMlSSION A542 2DEFINITIONS For purposes of this Part the following terms shall have the indicated meanings aAct means the Federal Water Pollution Control Act asamended bApplicant means any vessel operator asdefined inparagraph qof this section Iwho has applied for aCertificate or for the renewal of aCertificate cApplication means Application for Certificate of Financial Responsibility Water Pollution Form FMC 321 dCargo means goods or materials onboard avessel for purposes of transportation inany quantity whether inbulk or bylot and regardless of whether transported under proprietary or nonproprietary shipping documents Oil carried solely asoperating fuel for equipment carrying barges while onboard such barges isnot within this definition eCertificant means any operator asdefined inparagraph qof this section who has been issued aCertificate fCertificate means aCertificate of Financial Responsibility Water Pollution issued bythe Federal Maritime Commission pursuant tothese regulations gCommission means the Federal Maritime Commission hFinancial responsibility means proof of financial ability toreimburse the United States under the requirements of section 311 p1of the Act iFuel means any oil or hazardous substance used or capable of being used toproduce heat or power byburning jHazardous substances means any substance or substances designated assuch bythe Administrator of the Environmental Protection Agency pursuant tosection 311 bof the Federal Water Pollution Control Act Generally hazardous substances are those elements and compounds other than oil which when discharged may present animminent and substantial danger tothe public health or welfare including but not limited tofish shellfish wildlife shorelines and beaches kInland oil barge means anon self propelled vessel over 300 gross tons capable of carrying oil inbulk ascargo and which iscertificated bythe USCoast Guard tooperate only inthe hiland waters of the United States while operating insuch waters Regardless of the actual routes traveled byabarge itshall not bedeemed aninland oil barge until and unless itpossesses Coast Guard certificaton tothat effect IInland waters of the United States means those waters of the United States lying inside the baseline from which the territorial sea ismeasured and those waters outside such baseline which are apart of the Gulf Intracoastal Waterway mInsurer means one or more acceptable insurance companies corporations or associations of underwriters shipowners protection and indemnity associations or other persons acceptable tothe COmmission nMaster Certificate means aCertificate issued tobuilders repaIrers scrappers and sellers of vessels pursuant tosection 211of these regulations Rur



FINANCIAL RESPONSIBILITY FOR WATER POLLUTION 810Navigable waters of the United States means the waters of the United States including the territorial sea pOil means oil of any kind or inany fonn including but not limited topetroleum fuel oil sludge oil refuse and oil mixed with wastes other than dredged spoil qOperator or Vessel operator means any person including but not limited toanowner ademise charterer or other contractor who conducts or who isresponsible for the operation of avessel Persons who are responsible for vessels inthe capacity of abuilder repairer scrapper or seller are included inthis definition of operator rOwner or Vessel owner means any person holding legal or equitable title toavessel Inacase where aCertificate of Registry or equivalent document has been issued the owner shall bedeemed tobethe person or persons whose name or names appear thereon asowner provided however that where aCertificate of Registry has been issued inthe name of the President or Secretary of anincorporated company pursuant to46USCISsuch incorporated company will bedeemed tobethe owner sPerson includes but isnot limited toanindividual agovernment afinn acorporation anassociation apartnership ajoint stock company abusiness trust or anunincorporated organization tPublic vessel means avessel not engaged incommerce the operator of which isthe Government of the United States or aState or political subdivision thereof or the government of aforeign nation uRemove removing or removal means 1the removal of oil or hazardous substances from the water and shorelines 2the taking of such other actions asmay benecessary tominimize or mitigate damage tothe public health or welfare including but not limited tofish shellfish wildlife and public or private property shorelines and beaches resulting from adischarge or substantial threat of adischarge of oil or ahazardous substance and 3the restoration or replacement of natural resources damaged or destroyed asthe result of adischarge of oil or ahazardous substance inviolation of subsection 311 bof the Act vUnderwriter means aninsurer asurety company aguarantor or any other person other than the operator which undertakes topay the liability of the operator wUnited States means any place under the jurisdiction of the United States including but not limited tothe States the District of Columbia the Commonwealth of Puerto Rico the Canal Zone Guam American Samoa the United States Virgin Islands and the Trust Territory of the Pacific Islands xVessel means every description of watercraft or other artificial contrivance which isused or capable of being used asameans of transportation onwater and which isover 300 gross tons Drilling rigs are included within this definition except when at adrilling site and inadrilling mode Public vessels are not included inthis definition 542 3GENERAL aParagraph 1of subsection 311 pof the Act requires vessel operators whose vessels are subject tothat paragraph Levessels subject tothese



82FEDERAL MARITIME COMMISSION regulations toestablish evidence of financial responsibility tomeet removal cost liability towhich such operators could besubjected under section 311 of the Act Upon satisfactorily establishing such evidence Certificates are issued tothe vessel operator inaccordance with these regulations bAfter September 301978 novessel subject tothese regulations shall use any port or place inor the navigable waters of the United States unless that vessel has aCertificate covering that vessel and itsoperator cThe gross tons of avessel subject tothese regulations shall bepresumed tobethe tOMage indicated inthe vessel sCertificate of Registry or inthe absence thereof other marine documents acceptable tothe Commission Ifavessel has more than one gross tonnage the higher tonnage shall apply unless the vessel soperator states inwriting that the vessel never operates inany United States waters under such higher tonnage fi542 4WHERE TOApPLY AND OBTAIN FORMS aAny operator who wishes tobeissued aCertificate including aMaster Certificate shall file or cause tobefiled with the Commission anapplication Form FMC 321 fees and evidence of financial responsibility at the following address Office of Water Pollution Responsibility Federal Maritime Commission Washington DC20573 bRegulations concerning application Forms FMC 321 are set forth inthe remaining paragraphs of this section 542 4and insections 542 5and 542 6Regulations concerning fees are set forth insection 542 13and regulations concerning evidence of financial responsibility are set forth insection 542 8Regulations concerning Master Certificates iespecial CertifLcates applicable only inCOMection with vessels held solely for building repair scrapping or sale are set forth insection 542 11cApplication FormsFMC 321 may beobtained from the Commission sWashington DCaddress set forth inparagraph aof this section and from the Commission offices at New York New York New Orleans Louisiana San Francisco California Chicago Illinois Savannah Georgia San Pedro California and Hato Rey Puerto Rico All requests for assistance including telephone inquiries incompleting applications should bedirected tothe Commission sOffice of Water Pollution Responsibility inWashington DCfi542 5TIME TOApPLY Acompleted application fees and evidence of financial responsibility shall befiled before September 301978 After that date filings shall bemade at least 21days prior tothe date the Certificate isrequired Applications will beprocessed inthe order inwhich they are filed fi542 6ApPLICATIONS GENERAL INSTRUCTIONS aAll applications and supporting documents shall beinEnglish All monetary terms shall beinUnited States currency



FINANCIAL RESPONSIBILITY FOR WATER POLLUTION 83bOnly vessel operators asdefined inparagraph qof section 542 2may apply for aCertificate cThe spaces onthe application Form FMC 32l shall befilled inonly with the information requested or the phrase Not applicable Applicants for aMaster Certificate should refer toSection 542 11dThe application shall besigned byanauthorized official of the applicant whose title shall beshown inthe space provided onthe application Awritten statement proving authority tosign shall also berequired where the signer isnot disclosed asanindividual sole proprietor applicant apartner inapartnership applicant or adirector or other officer of acorporate applicant eIfprior tothe issuance of aCertificate the applicant becomes aware of achange inany of the facts contained inthe application or supporting documen tation the applicant shall inwriting within five 5days of becoming aware of the change notify the Commission of the change 542 7RENEWAL OF CERTIFICATES After Certificates are issued certificants shall apply tothe Commission for the issuance of renewal Certificates Such applications shall bemade inwriting at least 21days but not earlier than 90days prior tothe expiration dates of the existing Certificates Each application shall beaccompanied byappropriate recerti fication fees shall identify any item of information onthe original application Form FMC 32I which has changed since the original application was filed and shall set forth the correct information infull 542 8FINANCIAL RESPONSIBILITY How ESTABLISHED aGeneral Inaddition tofiling anapplication Form FMC 32l each applicant shall demonstrate that itisable topay the amount necessary tomeet itsremoval cost liability under section 311 of the Act byestablishing evidence of financial responsibility inaccordance with these regulations The amount of evidence of financial responsibility required bythe regulations inthis Part 542 isseparate from and inaddition tothe amount ifany required of the applicant pursuant toPart 543 Oil Pollution Cleanup Alaska Pipeline of this Title bMethods Anapplicant shall establish evidence of financial responsibil itybyanyone of or byanacceptable combination of the following methods Insurance Surety Bond Qualification asaSelf Insurer Guaranty Other Methods IInsurance Insurance may beestablished byfiling with the Commis sion anInsurance Form FMC 322 Master Insurance Form FMC 323 when applying for aMaster Certificate executed byaninsurer which isacceptable tothe Commission for purposes of these regulations 2Surety Bond Anapplicant may file with the Commission aSurety Bond Form FMC 324 executed bythe applicant and byasurety company which isacceptable tothe Commission for purposes of these regulations Tobe1Jiur
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acceptable surety companies must at a minimum be certified by the United

States Department of the Treasury with respect to the issuance of Federal bonds

in the penal sum of the bonds to be issued under these regullltions
3 Self Insurance A person may qualify as a self insurelby maintaining

in the United States working capital and net worth each in the amollnt of 150

per gross ton of the largest vessel to be self insured or 250 000 whichever is

greater For the purposes ofthiuubparagraph working capital is defined as

the amount of current assets located in the United States less all current

liabilities and net worth is defined as the amount of all assets located in the

United States less all liabilities The amounts required by this aubparagupb are

in addition to the amounts o working capital and net worth if any required by
Part 543 of this Title Oil Pollution Cleanup AlaskaPipeline Maintenance of

the required working capital and net worth shall be demonstrated by submitting
with the initial application the items specified in subdivision i of this

subparagraph for the applicant s last fiscal year preceding the date of application
Thereafter for each of the applicant s fiscal years in which the certificant is

holding a Certificate the applicantlcertificant shall submit the items specified in

subdivision i and ii of this subparagraph and shall be subject to the provisions
of subdivisions iii iv v and vi of this subparagraph

i Initial and Annual Submissions An applicantlcertificant shall

submit an annual current nonconsolidated statement of income and surplus
certified by an independent Certified Public Accountant Those financial

statements shall be accompanied by an additional statement from the

applicantlcertificant s Treasurer or equivalent official certifying to both the

amount of current assets and the amount of total assets included in the

accompanying balance sheef which are located in the United States and

acceptable for purposes of this Part e g not pledged for purposes of Part 543 If

the balance sheet and statement of income and surplus cannot be submitted in

nonconsolidated form consolidated statements may be submitted if

accompanied by an additional statement prepared by the involved Certified

Public Accountant certifying to the amount by which A the

applicantscertificant s total assets located in the United States and acceptable
for purposes of this Part exceed its total liabilities and B the

applicant scertiflCant s current asaets located in the United States and

acceptable for purposes of this Part exceed its current liabilities Such additional

statement by the Certified Public Accountant must specifically name the

applicantlcertificant must indicate that the amounts so certified relate only to the

applicantcertificant apart from any other entity and must identify the

consolidated financial statement to which it applies
ii Semi Annual Submissions When the applicant scertificants

self insurance covers a vessel which carries oilor hazardous substances in bulk as

cargo and its demonstrated networth is not at least ten times the required amount

ancaffidavit shall be filed by the applicantscertificant s corporate Tressurer or

the equivalent official in cases where the applicantcertificant is not a corpora

tion covering the fIrst six months of th applicantscertifioant s fiscal year
Such affidavits shall state that neither the werking capital nor the net worth have

during the first six months fallen below the required amounts

2IF M C



21FMCFINANCIAL RESPONSIBILITY FOR WATER POLLUTION 85iii Additional Submissions Additional financial information shall besubmitted upon request of the Commission All applicants certificants who choose self insurance shall notify the Commission within five days of the date such persons know or have reason tobelieve that the amounts of working capital or net wortb have fallen below the amounts required bythis subparagraph ivTime for Submissions All required annual financial statements shall bereceived bythe Commission within three calendar months after the close of the applicant scertificant sfiscal year and all six month affidavits within one calendar month after close of the applicable six month period Upon written request the Commission may grant areasonable extension of the time limits for filing financial statements affidavits provided that the request sets fortb good and sufficient reason tojustify the requested extension and isreceived 15days before the statements affidavits are due The Commission will not consider arequest for anextension of more than 45days vFailure toSubmit Failure totimely file any statement data or affidavit required bythis subparagraph 3shall cause the revocation of the Certificate vi Waivers of Submissions For good cause shown inwriting bythe applicantlcertificant the Commission may waive the working capital require ment incases where the applicantlcertificant isaneconomically regulated public utility amunicipal or higher level governmental entity or anentity which operates solely asacharitable non profitmaking organization The Commission will consider good cause tohave been shown when the applicantlcertificant demonstrates inwriting that the grant of such waiver would benefit at least alocal public interest without resulting inundue risk tothe environment and without resulting inundue risk that the applicant scertificant sremoval cost liability could not bemet Inaddition for good cause shown inwriting bythe applicantl certificant the Commission may waive the working capital requirement inany case where itcan bedemonstrated that working capital isnot asignificant factor inthe applicant scertificant sfinancial condition Anapplicant slcertificant snet wortb inrelation tothe amount of itsexposure under the Act aswell asahis tory of stable operations will bemajor elements insuch demonstration 4Guaranty Anapplicantlcertificant may file with the Commission aGuaranty Form FMC 325 Master Guaranty Form FMC 326 when applying for aMaster Certificate executed byaguarantor acceptable tothe Commission for purposes of these regulations Aguarantor shall besubject toand must fully comply with all of the self insurance provisions of subparagraph 3of this paragraph bInaddition the amounts of working capital and net wortb required tobedemonstrated byanacceptable guarantor shall benoless than the aggregate amounts underwritten asaguarantor and self insurer pursuant tothese regulations and the regulations of Part 543 of this Title 5Other Methods Anapplicant may choose any other method specially justified and acceptable tothe Commission provided that such other method isnot amere modification of any of the foregoing methods cForms General The Commission sApplication Form FMC 321 Insurance Form FMC 322 Master Insurance Form FMC 323 Surety Bond Form FMC 324 Guaranty Form FMC 325 and Master Guaranty Form



86FEDERAL MARITIME COMMISSION FMC 326 asappended tothis Part are hereby incorporated into this Part Ifmore than one insurer guarantor or surety joins inexecuting aninsurance guaranty or surety bond form such action shall constitute joint and several liability onthe part of such joint underwriters Each form submitted tothe Commission pursuant tothese regulations shall set forth infull the correct name of the applicant or certificant onwhose behalf such form issubmitted dDirect Action Forms FMC 322 through FMC 326 and any other under taking accepted pursuant tothe provisions of these regulations shall permit the commencement of anaction incourt for removal cost claims arising under the provisions of section 311 of the Act bythe claimant including aclaimant byright of subrogation directly against the underwriter Such forms and other undertakings shall also provide that inthe event such action isbrought directly against the underwriter such underwriter shall beentitled toinvoke only those rights and defenses permitted byparagraph 3ofsubsection 311 pof the Act asspecified bythe Commission ePublic Access toData Financial data filed byapplicants certificants and underwriters shall bepublic information tothe extent required bythe Freedom of Information Act and permitted bythe Privacy Act 0542 9INDIVIDUAL CERTIFICATES aAnindividual Certificate for each vessel listed oncompleted applications shall beissued bythe Commission when acceptable evidence of financial responsibility has been provided and appropriate fees have been paid except where Master Certificates are issued pursuant tosection 542 11of these regulations Such Certificates will beissued only tovessel operators asdefined inparagraph qof section 542 2Each Certificate shall beeffective for not more than three years from the date of issue bThe original Certificate shall becarried onthe vessel named onthe Certificate However alegible copy certified asaccurate byanotary public or other person authorized totake oaths may becarried inlieu of the original Certificate ifthe vessel isanunmanned barge and does not have afacility which the vessel operator believes would offer suitable protection for the original Certificate Ifacopy iscarried aboard such barge the original shall beretained at alocation inthe United States and shall bekept readily accessible for inspection byUSGovernment officials cErasures or other alterations onaCertificate or copy isprohibited even ifmade bygovernment authorities and automatically voids such Certificate or copy dIfat any time after aCertificate has been issued acertificant becomes aware of achange inany of the facts contained inthe application or supporting documentation the vessel operator shall notify the Commission inwriting within five 5days of becoming aware of the change eIffor any reason including avessel sdemise or transfer toanew operator acertificant ceases tobethe vessel soperator asdefined inparagraph qof section 542 2the certificant shall within ten 10days complete the reverse side of that vessel soriginal Certificate and return ittothe Commission Such Certificate and any copy thereof isautomatically void whether or not 21FMC



542 1OOPERATOR SRESPONSIBILITY FOR IDENTIFICATION FINANCIAL RESPONSIBILITY FOR WATER POLLUTION 87returned tothe Commission and itsuse isprohibited Where such voided Certificate cannot bereturned because ithas been lost or destroyed the certificant shall assoon aspossible submit the following written information tothe Commission IThe number of the Certificate and the name of vessel 2The date and reason why the certificant ceased tobethe operator of the vessel 3The location of the vessel onthe date the certificant ceased tobethe operator and 4The name and mailing address of the person towhom the vessel was sold or transferred tInthe event of the temporary transfer of avessel certificated pursuant tothis Part where the certificant transferring such vessel continues toberesponsible for liabilities towhich such vessel could besubjected under section 311 of the Act and continues tomaintain onfile adequate evidence of financial responsibility with respect tosuch vessel the existing Certificate will remain ineffect and the new operator shall not berequired toobtain anadditional Certificate Except inthe case of unmanned barges operators who are not also the owners of certificated vessels shall carry onboard such vessels the original or legible copy of the demise charter party or any other written document which demonstrates that such operators are infact the operators designated onthe Certificates Such documents shall bepresented for examination toUSGovernment officials upon request 542 llMASTER CERTIFICATES aAcontractor or other person who isresponsible for vessels inthe capacity of abuilder repairer scrapper or seller may choose toapply for aMaster Certificate inlieu of applying for anindividual Certificate for each vessel AMaster Certificate isdesigned tocover all of such applicant svessels provided each of such vessels isheld bythe applicant solely for purposes of construction repair scrapping or sale Avessel which isbeing operated commercially inany business venture including the business of building repairing scrapping or selling other vessels egaslop barge used byashipyard isnot eligible tobecovered byaMaster Certificate Any vessel which requires aCertificate but which isnot eligible for coverage byaMaster Certificate shall becovered byaseparate Certificate applied for inaccordance with the provisions of section 542 9bApplication for aMaster Certificate shall bemade byfiling Form FMC 321 appropriate fees and evidence of financial responsibility Acceptable evidence of financial responsibility may beestablished byany of the methods set forth inparagraph bof section 542 8except Insurance Form FMC 322 and Guaranty Form FMC 325 Application Form FMC 321 shall becompleted infull except for Item 5Inlieu of completing that item the applicant shall make



88IBDERAL MARITIME COMMISSION the following statement inItem 5and shall indicate the gross tonnage of the largest vessel tobecovered bythe Master Certificate This isanapplication for aMaster Certificate The largest vessel tobecovered bythis application isgross tons The gross tonnage indicated bythe applicant iJsuch statement may not exceed the applicant sdollar amount of financial responsibility divided by150 cEach Master Certificate shall indicate thereon 1the name of the operator the applicant builder repairer scrapper or seller 2the dates of issuance and termination encompassing aperiod of not more than three years and 3the gross tonnage of the largest vessel eligible for coverage bythat Master Certificate The gross tonnage indicated onaparticular Master Certificate shall bedetermined bythe amount of financial responsibility established bythe applicant pursuant tothe optional methods set forth inparagraph bof section 542 8amaster insurance form asurety bond self insurance or amaster guaranty form Master Certificates will not name the vessels covered bysuch Certificates dOnce aMaster Certificate isissued new vessels none of which exceed the tonnage indicated onthe Master Certificate all of which are eligible for coverage byaMaster Certificate and all of which are held solely for the purpose of construction repair scrapping or sale shall beautomatically covered bythat Master Certificate However before acquiring avessel byany means including conversion of anexisting vessel of allll ger gross tonnage than the tonnage indicated onthe existing Master Certificate the certificant shall submit 1evidence of increased financial responsibility tocover the larger vessel 2anew certification fee and 3either anew application form or aletter amending the existing application form toreflect the new gross tonnage which istobeindicated onanew Master Certificate eAperson towhom aMaster Certificate has been issued shall submit tothe Commission every six months beginning with the month inwhich the Master Certificate isissued areport indicating the name previous name or other identifying information and gross tonna llof each vessel covered bythe Master Certificate during the six monthreporting period tAcopy of the Master Certificate shall becarried aboard each vessel covered bythe Master Certificate The original Certificate shall beretained at aUnited States location and bekept readily accessible for inspection byUSGovernmant officials gUpon revocation or other invalidation of the Master Certificate the original Certificate shall bereturned within ten 10days tothe Commission and all copies shall bedestroyed bythe person inwhose name the Certificate was issued The use of aninvalid Master Certificate or any copy thereof isprohibited 1542 12CERTIFICATES DENIAL ORREVOCATION aACertificate shall bedenied orrevoked for any of the following reasons 1Making any willfully false statement tothe Commission Inconnection with anapplication for aninitial Certificate or arequest for arenewal Certificate 2Failure of anapplicant or certificant toestablish or maintain acceptable evidence of financial iesponsibility asrequired bythese regulations 1RUe



FINANCIAL RESPONSIBILITY FOR WATER POLLUTION 893Failure tocomply with or respond tolawful inquiries regulations or orders of the Commission pertaining toactivities subject tothis Part 4Failure totimely file the statements or affidavits required bysubdivisions iiior iii of subparagraph 3of paragraph bof section 542 8of these regulations or 5CancelIation or termination of any insurance form surety bond guaranty or other undertaking issued pursuant tothese regulations unless acceptable substitute evidence of financial responsibility has been submitted bDenial or revocation of aCertificate shall beimmediate and without prior notice where the applicant or certificant Iisnolonger the responsible operator of the vessel inquestion 2fails tofurnish acceptable evidence of financial responsibility insupport of anapplication or 3permits the cancelIation or termination of the insurance form surety bond guaranty or other undertaking upon which the continued validity of the Certificate was based Inany other case prior tothe denial or revocation of aCertificate the Commission shall advise the applicant or certificant inwriting of itsintention todeny or revoke the Certificate and shall state the reason therefor cIfthe reason for anintended revocation isfailure tofile the required financial statements or affidavits the revocation shalI beeffective ten 10days after the date of the notice of intention torevoke unless the certificant shall prior torevocation demonstrate that the required statements were timely filed dIfthe intended denial or revocation isbased upon one of the reasons insubparagraphs 542 12a1or 3the applicant or certificant may request inwriting ahearing toshow that the applicant or certificant isincompliance with the provisions of these regulations and ifsuch request isreceived within 30days after the date of the notification of intention todeny or revoke such hearings shalI begranted bythe Commission Hearings pursuant tothese regulations shalI beconducted inaccordance with the Commission sRules of Practice and Procedure 46CFR Part 502 542 13FEES aThis section establishes the application fee which shalI beimposed bythe Commission for processing Application Form FMC 32I and also establishes the certification fee which shalI beimposed for the issuance of Certificates bNo Certificate shall beissued unless the application and or certification fees set forth inparagraphs dand eof this section have been paid cFees shall bepaid bycheck draft or postal money order inUnited States currency and bemade payable tothe Federal Maritime Commission dEach applicant who submits Application Form FMC 321 for the first time and who does not hold avalid Certificate of Financial Responsibility Oil PolIution pursuant toprevious Part 542 of this Title LeGeneral Order 27shall pay aninitial nonrefundable application fee of loo Only one application fee shall benecessary where anapplicant submits both anapplication for individual Certificates and anapplication for aMaster Certificate Applications for additional Certificates or toamend or renew existing Certificates shalI not require new application fees However once anApplication Form FMC 32Iiswithdrawn or denied for any reason and the same applicant holding novalid



90FEDERAL MARITIME COMMISSION Certificates wishes toreapply for aCertificate covering the same or new vessel anew application form and application fee of shall berequired eInaddition toa100 application fee applicants shall pay a20fee for each Certificate issued whether anindividual Certificate or Master Certificate Applicants shall submit such certification fee for each vessel listed inor later added toanapplication for individual Certificates The 20certification fee isrequired torenew or toreissue aCertificate for any reason including but not limited toaname change or alost Certificate fCertification fees shall berefunded upon receipt of awritten request ifthe application iswithdrawn or denied prior toissuance of the Certificates Overpayments inthe application fees and or the certification fees will berefunded onrequest only ifthe refund is10or more However any overpayments not refunded will becredited for aperiod of two years from the date of receipt of the monies bythe Commission for the applicant spossible future use inconnection with these regulations 542 14ENFORCEMENT aAny operator ofa vessel subject tosubsection 31l pof the Act who fails tocomply with the provisions of subsection 31l pof these regulations shall besubject toafine of not more than 10000 for each such failure tocomply bThe Secretary of the Treasury may refuse togrant the clearance required bysection 4197 of the Revised Statutes of the United States asamended 46USC91toany vessel subject tosubsection 311 pof the Act which does not have aCertificate issued pursuant tothese regulations cThe Secretary of the Department inwhich the Coast Guard isoperating many deny entry toany port or place inthe United States or the navigable waters of the United States and detain at the port or place inthe United States from which itisabout todepart for any other port or place inthe United States any vessel subject tosubsection 31l pof the Act which upon request does not produce aCertificate issued pursuant tothese regulations 1542 15SERVICE OF PROCESS aWhen executing the forms required bythese regulations each applicant and underwriter shall designate thereon aperson inthe United States asitsagent for service of process for the purposes of section 311 of the Act and of these regulations Each designation shall beacknowledged inwriting bythe designee unless that party has already furnished the Commission with amaster concurrence showing that ithas agreed inadvance toact asthe United States agent for service of process for the applicant or underwriter inquestion bWhen the designated agent cannot beserved because of death disability or unavailability the Secretary of the Federal aritime Commission will bedeemed tobethe agent for service of process When serving the Secretary of the Federal Maritime Commission the server shall also send tothe applicant certificant or underwriter acopy of each document served upon the Secretary and shall attest tothat mailing at the time service ismade Copies will besent byregistered mail postage prepaid



21FMC91FEDERAL MARITIME COMMISSION DOCKET No 7338COUNCIL OF NORTH ATLANTIC SHIPPING ASSOCIATIONS ETAI vAMERICAN MAIL LINES LTD ETAI REPORT AND ORDER ADOPTING INITIAL DECISION BYTHE COMMISSION August 81978 Richard JDaschbach Chairman Thomas FMoakley Vice Chairman Karl EBakke James VDay and Leslie Kanuk Commissioners This proceeding was initiated bythe filing of acomplaint onJuly 91973 inwhich the Council of North Atlantic Shipping Associations CONASA the International Longshoremen sAssociation AFL CIO ILA the Delaware Riv er Port Authority DRP Aand the Massachusetts Port Authority Massport charged fifteen common carriers bywater Respondents 2with violations ot sections 15316First 17and 18b5of the Shipping Act 1916 Complainants challenged the legality of the transportation system known asFar East miniland bridge or minibridge Numerous parties intervened onbehalf of both Complain ants and Respondents The Far East minibridge system isrepresentative of most minibridge services Rail and water carriers jointly undertake toprovide through transportation under atariff filed with both the Federal Maritime Commission and the Interstate Commerce Commission ICC The shipper pays asingle rate and the goods move under asingle bill of lading The water and rail carriers divide the joint rate pursuant toapreviously agreed upon formula 4IConcurring infinal result IRespondents are American Mail Line Ltd American President Lines Ltd APL Japan Line Ltd Japan Line Kawasaki Kisen Kaisha Line Ltd KLine Mitsui OSKLines ltdNippon Yusen Kaisha Line Ltd Orient Overseas Line Inc Pacific Far East Line Phoenix Container Lincrs Ltd Phoenix line Sea Land Service Inc Sea Land Seatrain Line Inc Seatrain Showa Shipping Co Ltd Showa United Stales Lines loe USL Yamashita Shinnihon Line and ZimIsrael Navigation Co Ltd 3The section ISallegation was dismissed byanorder served April 8J97S 3Appendix Atothe Initial Decision lists all intervenors The Presiding Officer provides anexample of aminibridge movement from Kobe Japan toNew York Theagreed todivision takes the form ofa waterrateanda flat rail rate per container the rail carriage being from rail ramp at the WestCoaslport torail ramp al New York The Kobe shipper takes delivery of the waler carrier scontainer packs iland delivers it10the waler carrier scontainer yard The water carrier collects the total freight from the shipper moves the cargo tothe West Coast port ItgLong Beach pays the Long Beach terminal and wharfage charges uansfers the cargo from the ship to1hrail ral and pays the rail oathe agreed rale for Uan continental Uansport The consignee receives the container at the New York railhead Outbound the operation ISreversed The shippt rof course has the free choice between anall water service or aminibridge service 10at 5



92FEDERAL MARITIME COMMISSION Chief Administrative Law Judge John ECograve Presiding Officer issued anInitial Decision onJuly I1977 holding that Respondent sFar East mini bridge service was not violative of Shipping Actsections 16First 17or 18bSComplainants and Intervenors filed Exceptions tothe Initial Decision Oral argument was conducted before the Commission onJune 131978 POSITION OF THE PARTIES The Exceptions raise numerous allegations of error which can becategorized asfollows IMinibridge violates sections 16First and 17of the Act and section 8of the Merchant Marine Act of 1920 inthat aminibridge carriers absorb shippers costs bminibridge diverts substantial amounts of naturally tributary cargo from Atlantic and Gulf ports cminibridge inflicts serious harm onComplainants dminibridge causes undue prejudice and unjust discrimination against shippers and against ports 2Minibridge rates are sounreasonably lowthey violate section 18bSof the Act 3Respondents must justify the use of minibridge 4Minibridge traffic should move at premium rates or afloor should beimposed onminibridge rates SThe Commission lacks jurisdiction toaccept minibridge tariffs 6The Presiding Officer failed toestablish guidelines for future cargo diversion cases 7The Initial Decision inadequately describes Far East minibridge service 8The Presiding Officer improperly characterized the testimony of certain witnesses 9Complainants were denied full discovery DISCUSSION Upon review of the entire record inthis proceeding ithas been concluded that the findings and conclusions set forth inthe Initial Decision are correct inall substantial respects Exceptions Ithrough 4consist entirely of matters argued inbriefs before the Presiding Officer All have been adequately treated inthe Initial Decision and require nofurther response bythe Commission Accord ingly the Initial Decision shall beadopted asour own except asitmay bemodified or clarified bythe following discussion of matters raised byComplain ants remaining exceptions CONASA asserts that the Commission lacks statutory authority toaccept Sepotote Ex eplions were filed byaCONASA ILA llldDRPA bPorlols anle eMu port d5oITCll BOIId 01Tru of OalvCllOn Wharvel OalvOltOn Coaon Exchan JDd BoanI of Trade POfI of rnont Navi don Dillrict of Jefferaon COUlli Port of Houllon Aulhor ityof Harri County Texas Pons Alsoeillion anlHoullon Port Buroaq lnc CToxu Ce Board of Commillionen of the Port of New Orlean and New Orleans Trlmc and Tranlporfadon Bureau New Orleans and 0the Commonwaldl of Pennsylvania Penn ylvama Repll 10ExcepCiom were filed byalapan L1na bAPL eSoa Land dlI10 Intcrv nln lIl1road1 aKLine IButeiu of CooI 1Haarln Coo IUnllId 5Depart 1of TlIIlIpOlIIllon DOT and hUSL Phoenix SoaIraIn and Showo joinlly 1Cr



COUNCIL OF NOATLANTIC SHIPPING ASSOCS VAMERICAN MAIL LINES 93mini bridge tariffs for filing CONASA claims that prior to1970 the Commis sion maintained that itlacked authority toaccept joint rates for filing and sought intermodal legislation from Congress Itfurther states that the Commission sadoption of regulatons in1970 governing the filing of joint through intermodal rates cannot compensate for the absence of statutory authority toaccept minibridge tariffs The Commission sauthority toaccept rail water tariffs for filing and regula tory jurisdiction over the water portion of such joint through rates pursuant tosection 18bof the Shipping Act 1916 48VSC817 b1has been confirmed byrecent judicial decisions InCommonwealth of Pennsylvania vICC561 F2d278 DCC1977 the court held that the ICC was authorized toaccept joint intermodal tariffs which are filed at both the ICC and this Commission and which specify the land water rate divisions and toconfine itsjurisdiction tothe land portion of the through transportation 7This result was plainly premised upon the FMC exercising jurisdiction over the water portion of the joint rate just asthe ICC regulates the land portion Early inthe instant proceeding APL petitioned the Commis3ion toinstitute rulemaking onthe subject of minibridge asasubstitute for adjudication of Complainants claims Indenying this petition the Commission designated this proceeding asalead case for the establishment of general principles concern ing minibridge Three parties now allege that the Presiding Officer failed toestablish the guidelines contemplated byour December 1973 Order tOWhen examined incontext however the Initial Decision contains astatement of the principles governing the diversion of containerized cargo and port equalization sufficient todelineate the general limits within which minibridge carriers will beallowed tocompete for intermodal cargoes The record inthis proceeding and the varied allegations of the complaint necessarily limit the context within which specific guidelines can beestablished The Presiding Officer soundly determined that itwas not practical or feasible todraw future guidelines for measuring the lawfulness of diversion ifbyguide lines ismeant the drafting of precise rules of conduct under which aparticular practice could bejudged valid or invalid bythe simple process of matching aparticular practice against the language of arule 10at 69The Commis sion however views the Initial Decision asestablishing the following general principles 1Certain cargo may benaturally tributary toaport but any naturally Filing of Through Rates and Through Routes Amendment 4toGeneral Order 1346CFR536 1635Fed Reg 6394 1970 fThe Ice had previously maintained that itlacked authority 10accept joint through tariffs inforeign commerce and had also sought intermodallegislation Other recenl decisions have assumed the existence of FMC jurisdiction toaccept joinl tariffs for filing Slate of Texas vSatra nIntrrnational S4518 f2d175 5th Cir 1975 andCommonw al haPnnsylvania vFdral MaritirrwCommiss on392 FSupp 79DDC1975 Order served December S1973 14SRR236 However initsClarification of Denial of Petition for Rule Making served AprilS 1974 14SRR630 633 the Commission further stated that ilt was notour intention toconduclarule making proceeding sub nomine adjudication or toresolve all of the manifold absorption and minibridge questions inone proceeding IISeattle scontention that lilt Initial Decision fails toenunciate general principles under which minibridge istobeconducted merely voices dissatisfaction with the Initial Decision sfailure toadopt the particular principles espoused bySeattle We find no5Uppon inthe record for Seattle srequest that minibridge rates beset inrelation toOverland Common Point OCP rates tCro



94FEDERAL MARITIME COMMISSION tributary zone surrounding aport isconstantly changing Inaparticular case this zone isdetermined byconsideration of athe flow of traffic through the port prior tothe conduct inquestion including points of cargo origin or destination hrelevant inland transportation rates cnatural or geographical transportation patterns and efficiencies and dshipper needs and cargo characteristics 2Acarrier or port may not unreasonably divert cargo which isnaturally tributary toanother port When diversion of naturally tributary cargo occurs the reasonableness of the practice must bedetermined The reasonableness of the particular practice isdetermined byconsideration of athe quantity and quality of cargo being diverted isthere substantial injury bthe cost tothe carrier of providing direct service tothe port cany operational difficulties or other transportation factors that bear upon the carrier sability toprovide direct service eglack of cargo volume inadequate facilities dthe competitive conditions existing inthe trade and ethe fairness of the diversionary method or methods employed egabsorption solicitation These guidelines shall beconsidered inall future proceedings wherein viola tions of section 16First and 17of the Act are alleged based upon the diversion of cargo from aport Seattle and Pennsylvania except tothe Presiding Officer sdescription of minibridge Pennsylvania asserts that certain details about minibridge were omitted Whereas Seattle contends that the description ismisleading because many import containers are actually dropped off at interior points rather than delivered tothe destination port specified inRespondent stariffs The record simply does not support any finding of adrop off of containers Moreover we find that the Presiding Officer sdescription of minibridge does accurately describe all elements of the service relevant toShipping Act regulation Texas and Pennsylvania except tostatements of the Presiding Officer charac terizing the testimony of their respective governors asbeing primarily for psychological effect 10at 33When itisconsidered that the broad assertions made bythe governors were unsupported byfacts itwould appear that the Presiding Officer correctly described the nature of the testimony Even ifthese observations were without areasonable foundation however they were plainly harmless inthat they had noperceptible effect upon the Presiding Officer shandling or disposition of the case Complainants assert that aruling ondiscovery denied them access tocarrier cost data concerning minibridge Complainants submitted anextensive discov ery request onOctober 51973 At asecond prehearing conference onOctober 241973 agroup representing Complainants Respondents and Intervenors was designated todraft astandard discovery form relating toComplainants original discovery requests Aprocedural schedule was agreed tobyall parties at athird prehearing conference onFebruary 71974 Further discovery was at that time 11Apori slocally lribulary ZOllO will notanly vary overtime but with tho nature of the commodity shipped The tributary zone for Cation may differ from that for appl sor for computer plU1S IIIfclltrim are indeed dropping ofr containers at points not specified intheir tariffs such action would violate both the Interstate Commerce Act and the Shipping Act and subject them topossible civil penalties 13The Ruling onAddilionallntetrOaalOries deny nfurther discovery was issued oSeptember 121974 21FMC



SFRANCIS CHURNEY Secretary COUNCIL OF NOATLANTIC SHIPPING ASSOCS VAMERICAN MAIL LINES 95clearly limited toImatters which could not have been reasonably foreseen and 2follow uponresponses tothe original discovery requests On Ihe date designated for follow updiscovery June 101974 Complainants served numer ous additional interrogatories The Presiding Officer concluded that this new request sought information which could have been foreseen at the time of the original request and did not constitute follow updiscovery We perceive noerror inthis ruling and recognize that our adjudicatory proceedings must becharacter ized bysuch firmbut fair actions byadministrative lawjudges ifatimely and useful record istobeproduced IThe Commission sOffice of Environmental Analysis has identified Ihe energy and environmental consequences of afinal resolution of this proceeding inaFinal Environmental Impact Statement FEIS served June 261978 15We have thoroughly reviewed the FEIS and have fully considered itinour determi nation of this matter The FEIS discusses the environmental effects of the three possible alternative resolutions of this proceeding Ideclaring the minibridge service lawful 2declaring itunlawful or 3declaring itlawful with certain provisions Itconcludes that the environmentally preferable alternative istodeclare mini bridge lawful Such adecision will promote energy efficiency conserve fossil fuels and benefit the shipping public We note that indeclaring minibridge lawful certain adverse environmental impacts are unavoidable For instance air pollution may increase incertain United States land areas These adverse impacts are minimal however and donot warrant deviation from the regulatory action otherwise mandated byShipping Act sections 1617and 18bTHEREFORE ITISORDERED That the Exceptions of CONASA ILA and DRPA Port of Seattle Massport State of Texas Board of Trustees of Galveston Wharves Galveston Cotton Exchange and Board of Trade Port of Beaumont Navigation District of Jefferson County Port of Houston Authority of Harris County Texas Ports Association and Houston Port Bureau Inc Texas Board of Commissioners of the Port of New Orleans and New Orleans Traffic and Transportation Bureau New Orleans and the Commonwealth of Pennsyl vania Pennsylvania are denied and the Initial Decision issued inthis proceeding isadopted and ITISFURTHER ORDERED That the Final Environmental Impact State ment served June 261978 isadopted and ITISFURTHER ORDERED That the complaint of the Council of North Atlantic Shipping Associations the International Longshoremen sAssociation AFL CIO the Delaware River Port Authority and the Massachusetts Port Authority isdenied and this proceeding isdiscontinued ItComplainants could have attempled toobtain ewer cost data al the hearing byemploying the subpoena power available under section 302 131 of the Commission sRules 46CFR502 131 They chose not todosoIIThe energy assessment isrequired bysection 382 bof the Energy Policy and Conservation Act of 1975 42USC6362 the environmental assessment bythe National Environmentl JPolicy Act of 1969 42USC4321 srq



FEDERAL MARITIME COMMISSION No 7338COUNCIL OF NORTH ATLANTIC SHIPPING A9SOCIATIONS ETALVAMERICAN MAIL LINBS LTD BTALAdopted August 81978 Raspondents FaHaet roinibrldge eervlx fouod not Wviolate sectiona 16Firat 17or 18bSof the Shipping AM1916 Analyais of peecedent s6owa wraquiro reavaluation of past criterte for intermadal or minibridge aervia iat4e light of proea advancros inaensportaaoa particulazly conteinerizedon and the davelopmeote foeteeed byitFrancls AScartlan Ssan OCa faghan and GPeter Lambos for compleinant Couacil of Notth Atlaotic Sltipping Aeaaciedona Thamas WGkmon lrfacomplainmt tde Intetoetional Longahoremeda Aasociation Francis AScanbn Gmrge FMohr ond Vctor Wright for complaiaant Delaware River Port Authoriry Joseph FKslly Jr fwcanplainent Meaeachueatte Port Authority Warner WGardnsr RJanes Woolary and Robert TBasseches for raspondents American Meil Line Ltd mid Amaican Presldent Lines Ltd GmgeFGnUand Robert LMcOeorge John COShea and Amy Klein for roapo ent Japan LiAes LtdJohn PAleade David CNolan Fonest Booth aad Frank ADevine for respoodent Kawasaki Kiea Kaiehe Idd FdMnrd JSheppard NandEdwardSchmelher for reepondents Mitsui OSKLinea Ltd Nippon Yuea ICdaha Line Ltd end Yemeo6ita Shinaihon Lfna Srymour HKligler for reepondeat Orlaot Ovasaae Fiaa lac Lee AMonros end Roy GBowman for rotpondept Pacific Aar Eaet Iina Neal MMayer md Paul DColeman for roepo ents Phanix Coptainer Linm sLtd Seatrain Linee lac and Showa Wue Ltd Edwwrd AShea John ADougku and Peter Hewn for reepondeat SeaL and Servix Ine Russell TWdl James BMoors and Mary Lou Montgomsry fmrcspoadent United States Lines loc Edwin Longcope for respaa dent T1m lanel NaviQadon Co LWDudley Clapp Jr Mllton JSNeklss Jr EDuncan Namner Jr and John DeGwse for intervaror Militery SaaliR Coramend onbehdf of the Depertment of Defenae GBPerry aad CCGuldry P1at vawr Boerd of Canmiasioners of the PoR of Naw Orleans Louis ASchwarez Laurmce FDasplt and GBPsrry for intervenor New Orleena 1Yaflic and Transpanrtion Buroau John PMeade andCarl PaPksr Jr for intetveeerthe 8oard of Truateee of the 3alveeWn Wharves GBPsrry for iatervanor Ciulf Ports Aeeociadon Inc Samuel Franke Por iatarvawr Amarican Importers Aasociatlon lnc
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Houston PoR Bureau Inc and Texas Pmts Association
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Railway Co

Israel Packel aod Gordon P MacDougal for intervenor Commonwealth of Peonsylvania
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Richard Lalanne for intervenor Trustxs of the Properry of Lehigh Vailey Railroad Company
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Erie Laclcawanna Railway Co
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INITIAL DECISION OF JOHN E COGRAVE
ADMINISTRATIVE LAW JUDGE

A maritime association a labor union and two port authorities have chal

lenged the legality of a uansportation system which has come to be known as Far

Eastminilandbridge or just minibridge The Council of North Atlantic Shipping

7Lis deeiaion vill bewme Medauion of tlieCawniesion in theabuna of rcviewthereof by the Commissioo Rule 227 Rulea of

PtacUoe aod Pmcedure 06 CFlt 102127
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9FEDERAL MARITIME COMMISSION Associations CONASA the International Longshoremen sAssociation AFL CIO ILA the Delaware River Port Authority DRPA and the Massachusetts Port Authority Massport charge fifteen common carriers bywater with violations of the following sections of the Shipping Act 1916 46USC815 817 for the reasons expressed 1Section 16bysubjecting localities and descriptions of traffic toundue or unreasonable prejudice or disadvantage and granting other localities undue preference or advantage 2Section 17bydemanding chazging or collecdng rates or charges which are unjustly discriminatory between shippers or ports through absorption port equalization or other unlawful devices 3Section t8b5bycharging rates sounreasonably lowastobedetrimental tothe commerce of the UniteA States This case has assumed asignificance which goes beyond the interests of the complainants The Commission while denying apetition for the institution of arulemaking proceeding todispose of all the socalled cargo diversion issues designated this proceeding asthe lead case for the establishment of general minibridge principles See Order of the Commission dated Decem ber 51973 For obvious reasons anumber of petitions tointervene were filed and granted THE MINIBRIDGB SYSTEM The first minibridge tariff filed with the Commission was that of Seatrain from the United Kingdom and Europe tothe West Coast effective January 141972 This was soon followed bySeatrain sFar East minibridge tariff which became effective onJanuary 241972 8All the Far East minibridge services aze conducted under joint through service tariffs filed with both this Commission which has jurisdiction over the water transpoRation and the Interstate Commerce Commission which has jurisdiction over the rail transportation The physical characteristics of the Far East toUSAtlantic minibridge service are typical of most ifnot all minibridge services The minibridge tariff calls for asingle bill of lading and asingle rate Under the tariff the steamship line and the rail carrier have agreed upon the division of the joint rate Using asanexample amovement from Kobe Japan toNew York the agreed to7Te named roapondenta are AmMcen Mdl Linee IAML Amerioan President Lines LdIAPL Japan Lines Ltd Kawaseki Rixn Kaiaha Lina LTd IKLine Miuui OSKLinw Ltd Nippon Yucen ICaieha Line L1d NYK Orient Oversees Llne lnc OOL Puific FvEast Line 1PP8L Phaenix Conuiner Linan Ltd Sea Land Sarvice inc Saatrein LiMInc Slwwe Shipping Co LWUniled Suus Linec Ice Yameahlu ShinNhon Lfne and Zimlarazl Nuvignion Co LWOriginally compleinmts dleQed Net Ne rcepondenu wsre aperotlng the Pv Gat minibddae ryetem punwnt tounfiled end unapproved apreemenp inviolation of eecGon ISof ihe Shippiny Act 1916 7Te ection 17allegelion was diemisud byenorder xrved April 81973 Paalininy of Ne inurvmon eee Appendix A7Lerc leinMNWn roNe eocakd mini IoMbridge mminibridge eervice alendbridga sarvl ebetwan 8urope and Ne PuPael Aedi tlnaui hed han minibridye Imdbtidpe ceryo orlyineus xyinLurope mova bywater meUSApantic Cwst pat ecrae ihe USbynil beWeat Caut pat wMNen bywater waFar Eact pat The Commi eian hubynow approved under aectlon ISoPIMShippln Act aome 27aroemenu or emendmenu Wagreemeote ranliny Intafmadal aulhorlrytmJointrdUwaurNrouyheervlce Forconvmientt endtosaveapacelhenemeaoflhetonkroncea have bcan aNqad and only tlwPMC eareamenl numbtta piven No 9987 3No 7846 24No 3810 25Na BYIa1A No 939No 710D 16No Jo7No 141No 1l0 No 3103 8No 2704 No 7460 Noa 6190 end 6780 No 6100 No 7390 No 9670 No 7770 No 7890 No 8090 No 8660 No 8770 No 9YI4 No 9360 Aend BNa 95M18 No I3end No 9988 21FMC



COUNCIL OF NOATLANTIC SHIPPING ASSOCS VAMERICAN MAIL LINES 99division takes the form of water rate and aflat rail rate per container the rail car riage being from rail ramp at the West Coast port torail ramp at New York The Kobe shipper takes delivery of the water carrier scontainer packs itand delivers ittothe water carrier scontainer yard The water carrier collects the total freight from the shipper moves the cargo tothe West Coast port egLong Beach pays the Long Beach terminal and wharfage charges transfers the cargo from the ship tothe rail ramp and pays the railroad the agreed rate for transcontinental transport The consignee receives the container at the New York railhead Outbound the operation isreversed The shipper of course has the free choice between anall water service or aminibridge service Often asinthe case of APL and the Japanese line both services are offered bythe same line eDISCUSSION OF THE EVIDENCE The record inthis proceeding consists of 2651 pages of transcript and 100 exhibits The complainants9 have quite naturally attempted tocarry the main burden of demonstrating the impact of the Far East minibridge Intervenors insupport of complainants byand large adopt all findings of fact proposed byCONASA insofar asthey are relevant totheir respective positions For reasons which should soon become apparent Iconsider itnecessary todiscuss the evidence presented at the hearing before making specific findings of fact One example of complainants approach tothe evidence isthe following finding of fact proposed onbrief The Governor of Pennsylvania testified that hefound the minibridge tobeunjustly discriminatory and unduly prejudicial against the Port of Philadelphia Now strictly speaking that proposed finding could beadopted The Governor did indeed testify and inhis testimony heconcluded found that minibridge was unjustly discriminatory and unduly prejudicial against Philadelphia But toadopt such afinding would not advance complainants case Itwould merely show that there was testimony bythe Governor The Govemor stinding was not supported byhard evidence and nomatter how eloquently expressed remains nothing more than his considered opinion or assertion Unfortunately adismayingly large portion of complainants proposed findings fall into one or the other of these categories Opinion or assertion See egthe testimony of the Governor of Texas Ex 39AGeneral Impact of Far East Minibridge CONASA offers the testimony of Mr Richard JBarber10 aneconomist and lawyer who undertook toconduct astudy of the impact of the Far East minibridge The Oa reil rote decrcaus esmae than 2040or 60conteiMrs are ofercd RatAer hyperbolically one ot Ihe complainenls atales asapropoud finding of fact Ihet The only jusfification urged for such Flagrant violation of 1he lewminibridge operations isedesire toprovide shippen echoi eThia statement istAen footnaed Itisabsurd for cartiers such asSwtrain Showe Phaenix PFEL and OOL which donot provide ell waler service tomy CONASA port tomnsquerade esproviding achoice The choice of course isbetween all weter end minibridge rcgardless owhe her bohurvias happen Wbeoffered byNe same cerricr CONASA Ihe ILA and DRPA filed ejoint briet Masspon filed eseperate Drief For convenience eMunless specified mthe context requircs oherwise CONASA when uud epplies loail compleinants including Masspon and any reftre eacanplainenu or rcspondents includes thou inlervenors telting positions insuppon of hem Mr Barber stestimony was elso adopted byNe Port of Beeumont ihe Pon of Houslon Aulhotity ihe Hous onPot Burcau Inc aMNe Texaz Pon Asso iation



I OO PEDERAL MARTfIME COMMISSION

service on ten selected North Atlantic and Gulf ports Additional witnesses

appeared on behalf of the ports of Philadelphia New YorkNew lersey Boston
New Orleans Beaumont Houston Galveston Lake Charles and Baltimore But

before using the specific conclusions of Mr Bazber CONASA urges as a

general proposition that the nations ports in order to meet the widely
andcipatod condnued growth in world trade will have to develop new contain

er and other cargo handling facilities These new facilities will have three

chazacterisitics 1 They are very longlivod and fixed in place and their costs

cannot be modified to reflect diminution or changes in container traffic volume

2 they are very expensive and paying for them entails large scale longterm
borrowings often through revenue or general obligadon bonds and 3 they
must be intensively used if the fixed investments are to be amortized CONASA

follows this proposidon with the prediction that it will be difficult to obtain the

tremendous addidonal investment to construct these new facilities This

difficulty it seems stems from the uncertainty of a ports prospects when

minibridge threatens to drain cargo and revenue from the port CONA5A

then moves to what this cargo drain meaas tQ a port
The value of a ton ofcontainerized cargo drained from a port is conserva

6vely esdmated by the American Associadon of Port Authorities as 25Q0
This assertedly represents the income that arises directly from loading and

unloading the cargo and other portchaiges To this CONASA vvould apply the

socalled multiplier effect This effect attempts to measure the additional

revenue generated by the flow of direct revenue payments through the local

economy when a ton of containerized cargo moves through the port It is

measured caudously at 25 or approxinately 60 a short ton or not at all

unreasonably at a muldplier of threewhich comes to 7500 a ton

Thus to CONASA t6e value of a ton of cargo including both dirsct and

indirect income to a port ia approximately 75002500 x 3 which when

applied to the esdmated 708825 tqns of container cargo diverted by mini
bridge from the ten ports studied comes to a revenue loss for the 18month

period mid1972 through 1473 of soctte 53 million COIVASA would then

apply these figuros to individual ports Uing numbers of containers supplied
by the respondents themselves CQNASA aays that respondents diverted contain
ers over the I8month period July 1972December 1973 on the following
scale

Boaton 6392
New York 2t454
Philadelpltia 3291
Baldmore 3236
Hampton Roeds 2180
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However there is a fatal flaw in the figures upon which complainants
estimated loss is based This flaw is pointed out by DOT which states on

brief The testimonyi dces not show however how much Faz East cazgo was

diverted by Minibridge Emphasis mine What the record dces show is the
level of minibridge operations The assumption inherent in compiainants asser

tions of diversion is that all traffic consolidated and shipped from the railhead at

each of the ten ports is traffic which would have moved through that port were it
not for the minibridge system or at the very least originated in erritory which is

naturally tributary to that port Of course it dces not show the inland point of

origin of the pariculaz container loaded at the port city railhead That this

assumption is incorrect is clear from the record

Complainants main witness Barber admitted that he did not know the exact

origin or destination of the cargo moving by minibridge rather he counted as

diverted all minibridge cazgo which was handled at a rail terminal at or near

one of the ten ports By the witnesss own admission the cazgo he counted as

diverted could have come from more than 200 miles away from any of the ten

ports An example of the fallacy in this approach is demonstrated by the fact that
some 26 percent of Phcenix Lines minibridge containers originated in or were

bound for states different from the one in which the raiihead was located Thus
even if such cargo had movedallwater to the Far East it would not necessarily
have moved through one of the ten ports It might just as well have passed
through one of the many other ports on the East and Guif coasts with container
facilities Indeed Baltimore one of the ten ports who testified offered testi

mony that the port was already so congested that no more Far East traFfic could
be handled if it became available

In addition there is testimony by shippers that some or all of their cargo would
not have moved at all and therefore would not have moved through the ten ports
For example W J Jackson of EI Dupont DeNemours and Company and
Frederick Drager of Gould Inc testified that their overseas sales would
decrease were it not for minibridge Some shippers indicated that if minibridge
were not available they would not be able to do any business in the Faz East

Of course this method used by complainants to measure minibridge cargo
diversion has a direct besuing on the reliability of the computations of losses
to the ports in both containers and revenues The unwarranted assumption that all

minibridge containers would have movedaliwater through one of the ten ports
causes the asserted number of containers and therefore cargo tons allegedly lost

to minibridge to be imprecise unreliable and at the very best overstated by a

degree impossible to measure on this record

Respondents on the other hand urge that it is misleading to measure the impact
of minibridge on the ten ports only in terms of Far East containers which tends to

distort and exaggerate that impact For example if minibridge is viewed in the

light of the ports total operations it accounted for only 46 percent of the ten

ports total container movements and 15 percent of the total cargo movements

A comparison of total minibridge traffic to the overall increase in Far East
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container traffic at the ten ports for the relevant time period reveals that

minibridge traffic was equal to only 35 percent of the total growth in Far East
container trafic during this period Thus minibridge has not had the over

whelming impact on the method of shipment to the Far East that complainants
assert and such impact as minibridge has had is more than offset by the growth in
Far East shipments generally including those not moving via minibridge

Complainants asseRions of losses from Far East minibridge do not take into
account any gains from other minibridge operations For example Seatrain
moved more than 27000 containers between July 1973 and December I976
through one or more of the ten ports under a minibridge system linking the West
Coast of the US with Europe thesocalled EuroCal minibridge18 Baltimore
also states that it handles a substantial number ofEuroCal minibridge containers
and is working on plans to encourage an increase in this traffic Finally there is
evidence that losses suffered by port cities because of minibridge may be

recouped in other ways There is the already mentioned EuroCal minibridge
and addidonally losses incuned when a container is not loaded on a ship are to
some extent made up since the container must be loaded aboard the train at the
port cities railhead This benefits other labor and presumably carries with it its
own ripple effect but a positive rather than a negative one

The evidence alleged to suport the impact of the Far East Minibridge on the
individual ports studied will be taken up next

1 NEW YORK

CONASA launches a twopronged attack on the mainibddge operations as

they affect New York 1 Its impact on abor at the Port and 2 its impact on

Port revenues To take labor first
CONASA asserts It is undisputed that at teast party due to Far East

minibridge the ILA has only half the members in the port of New York that it
had only a few years ago Thus in 1966 the ILA active membership eligible
for Guarantaed Annual Income GAI was 21471 but in 1974 had fallen to

11746 The total manhours in New York in 1966 approximated 43 million while
in 1974 manhours were down to about 24 millionl0 These are the only gures of
fered by CONASA te demonstrate thedcimation of labor at New York The
remaining proposed findings deal with the goodfaith bargaining by the ILA
the cost of the GAI program and other fringe benefits for ILA members and
general argument that minibridge erodes work opportunities and is an outright

A dwWon which diroctly evenee he Impct of tM Fv et minibrldye wrvica

CompWnanu point b a decllne Ip BuroGl minl6rldpe trem197313 wnWnen 19742281 conuinen Thie le for
Seatrain oNy MwvmCONASA dwcontrun Ne HuroGf md FvBut Mdbridaa A Buropi cmuinermdelyinvolvae ladl
m unloediny he conulmr on Ne hip whlle Pu WI 4priva CONA8A poro o atlw wat oppytuNqa uch u eWPon uW
aipplny 1enNnal opadoni ac Hw we Mvs no1 oely tlw Aeek quympllpn Ihu tlw MMbidyt cu4o wauld move ellwuer
tlvauOh CONASA pat bu elw 11wt aut6aued cryo would rpulro cquolldstloa uq eNffln iMO 1M canWner md tpu inbouM
cuo would requva eorippln from tlu emWnen K yie pon clty termiwl uee Slaa by tlwU own Wmiim compWiunb do not
know 1he ulumeuminwdetlaetlon ofhe cupo tlwn is no wyon rhe buN MtNc rxaN romwure in eny way Ihelaea altsyed
IY incurted
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COUNCIL OF NOATLANTIC SHIPPING ASSOCS VAMERICAN MAIL LINES 1O3 evasion of the container royalty fund inall CONASA ILA ports 21The first thing tobenoted isthe period chosen byCONASA toillustrate the dire straiu of ILA labor at New York Of the eight years covered five were prior tothe advent of minibridge but included the period of the socalled container revolution and only three were after the beginning of the minibridge system reaking down the figures byperiods from 1966 to1971 the last year prior tominibridge the membership went from 21471 to14942 adrop of 6529 For the same period manhours went from 43695 544 to30849 623 areduction of 12845 921 For the period covered byminibridge 1972 74membership in1972 was 12984 while in1974 itwas 11746 adrop of 1238 Manhours for 1972 wee 22627 084 while in1974 manhours were 24771 211 Thus when the general conclusion drawn byCONASA that the ILA had only half the members in1974 that ithad in1966 at the Port of New York and that manhours plummeted from approximately 43million toabout 24million only eight short years later may bearithmetically within the bounds of accuracy itcompletely distorts the impact of minibridge operations onthe labor situation at New York By far the greatest drop inILA membership took piace prior tothe advent of minibridge and during the minibridge period the manhours actually increased from the lowpoint reached inthe first year of minibridge operations Finally the assertion that minibridge decimates port labor and affects labor stability at all Atlantic and Gulf ports borders onthe absurd when you consider the fact that under even the most liberal estimates the loss of cargo tominibridge operations at all ten ports amounts toonly 15percent of the total cargo moved through those ports As already noted CONASA asserts that 21454 containers have been divert edfrom the Port of New York bythe Far East minibridge system The testimony of Mr James JDickman isoffered byCONASA inaneffort toshow the precise impact of the Far East minibridge 22According toDickman Faz East minibridge diverted anapproximate average of 500 containers aweek in1974 Also according toreports received from industry sources Dickman concluded that most of this cargo iscargo that would have moved through the Port of New York In1974 therefore itwas estimated that asaresult of the staggering diversion of 570 containers aweek the economic loss toNew York was onthe order of 20million Dickman breaks the loss down asfollows 4600 000 direct payroll loss 4000 000 loss of fringe benefits 2200 000 loss of overhead and supervision revenue 3000 000 loss of dockage and wharfage charges 2000 000 loss of insurance taxes waterfront commission 3000 000 loss of miscellaneous items such ascazgo watching fees maintenance truckloading equipment 1100 000 loss of potential profit 20OW000 Estimated Direct Loss in1974 toPort of New York fhe contvner royalry PodistAe rcsult of acontractuel program designed locompensate the ILA wherc itsmembers donot saff astrip certain conminers et the pitt As already noedtAis of course assumea that minibridge comainers would not only move ail water tlvough New Yak Wt tliat they would require awffing or aoripping Agein tAe record provides nobasis for measuring Iww many ifany conminns would have mct this coiMiuon Mr Diclunan isResihnt of both CONASA and the New Ymk Shipping Associetion The figures offered byDickman werc his own and rot those of Ne Pon of New Yak AuNmily whi hdid not appeer inthe case ncn



O4 FEDERAL MAR TTME COMhIISSION Dickman next applies the multiptier effect figures that the total loss tothe economy of New York for 1974 was 60million Agreat deal of difficulty isimmediately encountered inaccepting Dickman sesdmates of the injury tothe Port of New York caused byminibridge operations Inthe first place Dickman presented nodocumentary evidence insupport of his assertions of losses tothe Port of New York 4eOn cross examinadon Dickman was unable tocall upon any specific documentary evidence tosupport the figures used byhimWestimate the losses inrevenue tothe Port of New York Rather hepointed only topeople herepresented inthe minibridge trade indusqy sources unproduced records oFmeedngs and his general experience hardly aproper foundation upon which tobase afinding of a60million loss 2PHILADELPHIA Philadelphia asaconservadve estimate fgures itlost 31000 tons of cargo in1973 and asacesult the port and the local economy Iost inthe neighborhood of 15milllon dollars incombined direct and indirect income The total investment ingeneral cargo facilides at the port isupwards of 165 million Some 47million was invested incontainer facilides in1973 The port urges that the new investment isbased upon anticipated continued growth and that the anticipated growth ismade uncertain bythe continuing drain of cazgo caused byminibridge with the result that future invespnents are cut back or abandoned altogether Thus aplanned third container terminal may not become areality because of minibridge Inconvast tothe gloomy picture painted ataove the record shows Philadelphia containership services are concenuated intrades other than the Far East and Philadelphia has nospecific figures toback itsassertion of increased cargo diversion from minibridge Philadelphia sown estimates show that from the fourth quarter of 1972 tothe fourth quarter of 1973 there was anincrease of oniy one minibridge container The basis for Philadelphia sbelief that cargo drain byminibridge isonthe rise came from the port sstaff which made noattempt toquantify with any degree of accuracy the number of containers allegedly diverted or tobediverted In1973 Philadelphia reached arecord total of more than 79Q00 000 tons of bulk and general cargo General cargo tothe Far East in1973 increased 208percent over 1472 Container cargo went from 546 760 tons in1972 to1050 000 tons in1973 Using the Port sown estimate of anaverage of 13minibridge containers aweek minibridge cargo represents 039 percent of bulk and general cargo 048 percent of general cazgo and 29percent of container cargo Finalty inastatement before the Pennsylvxnia Senate sSpecial Sub Committee onPoR Development onApril 251974 which was after the complaint inthis case the Delaware River Port Authority said that the Packer Avenue and Tioga container terminals were nearing their capacity and that container cargo had increased to1050 000 tons in1473 almost double the volume of 1972 The statement was directed tothe funding requined for planned expension No mention was made of minibridge and itsalleged adverse effects The ody exAibit ciud Wauppon Diclunen stertimony wae Bxhlbit 7



COUNCIL OF NOATLANTIC SHIPPING ASSOCS VAMERICAN MAIL LINES 1OS3MASSPORT BOSTON The Massachusetts Port Authority ischazged with the responsibility of promoting and protecting the maritime commerce at the Port of Boston As of June 301974 the value of Massport scapital investment inmaritime facilities was approximately 38600 000 Inaddition Massport owes the Common wealth of Massachusetts anadditional 17650 000 for the port properties which itacquired from the Commonwealth in1959 Total Massport investment initsmaritime facilities asof June 301974 was therefore 56250 000 The Far East general cargo tonnage figures compiled bythe Bureau of Census for Boston for the years 1968 through 1973 and Massport sown estimate of 1974 tonnage show the historic steady level of Far East traffic until 1972 the decreased tonnage in1969 islargely attributable toaprolonged ILA strike inthat year Far East tonnage at Boston was increasing prior tothe fuli fledged introduc tion of minibridge in1973 Commencing in1973 the Far East tonnage moving through the Port of Boston decreased During the last two quarters of 1972 and in1973 substandal numbers of containers carrying Faz East cargo were moved into and out of Boston byminibridge The increase inminibridge movements byrespondents at the Port of Boston isillustrated bythe following figures extracted from respondents answer tocomplainants inteaogatories asset forth inexhibit 7table CTotal TEUs Both Directions 3rd Q1972 830 4th Q1972 1906 Ist Q1973 2014 2nd Q1973 2311 3rd Q1973 2327 4th Q1973 2218 Total 11606 Massport asserts that the growth of minibridge at the Port of Boston increased dramatically between 1973 and 1974 and projecting the continuing erosion of Far East waterborne cargo in1974 Massport contends that approximately 8000 additional TEUs were lost tominibridge in1974 ToMassport the decrease inFar East tonnage at the Port of Boston in1973 was principally attributable tothe introduction of minibridge movements between the Far East and New England Moreover Massport asserts that New England shippers located near Boston who formerly shipped tothe Far East bywater through the Port of Boston simply switched their method of shipping tominibridge And finally Massport contends that there isnoevidence tosupport aclaim that the Port of Boston isgetting any significant reverse minibridge cargo bound for Europe 7EUs rcfero btwenty foa equivaknt uniu acomeiMrs





COUNCIL OF NOATLANTIC SHIPPING ASSOCS VAMERICAN MAIL LINES 1O7 General cargo berths total 97innumber and represent atotal frontage of approximately 60000 lineal feet and 14zmillion square feet oYcovered and open area These facilities are the primary source of Port income In1974 the upsurge ininternational commerce developed exceptional earnings of 13070 646 exceeding the prior fiscal year byapproximately 3million General cargo berths also handle container traffic At present two full container berths are inoperation Their construction costs were inexcess of 12milllion One of the berths iseased toSea Land onanannual rental basis Inthe aggregate the Board has expended over 15million for the development of container facilities Constructions inprogress and future planning indicate anadditional expenditure of approximately 45million oncontainer facilities will berequired tomeet the needs of the Port of New Orleans bythe year 2000 Interms of 20equivalents the Port of New Orleans handled 76638 contain ers inthe fiscal year 1972 1973 ending June 30while for the fiscal year 1973 1974 comparable volume was 04000 containers Both loaded and empty containers appear inthese totals Basing upon anestimation of 11net tons per inbound container and 13tons outbound containerized cargo tons in1972 1973 aggregated 490 356 tons in1973 1974 were 793 717 Inrelation torotal general cargo handled through the Port in1973 and 1974 0percent was containerized During the last two quarters of 1972 and the full year 1973 New Orleans asserts that 5790 container units moved inminibridge service between New Orleans and the Far East Here again the figures merely show the number of containers loaded or unloaded at the railhead The volume of general cargo moving through Port of New Orleans breaks down into three major areas of trade Europe Latin America and Asia General cargo movements with Asia and more paRicularly Japan represents 20percent of the total This makes Japan the largest single customer of the Port This fact was given strong consideration inplanning of capital facility pro grams designed tothe accommodation of containerized cargoes Inthe years 1972 1974 inunits and cargo volumes increases were exper ienced including the Far Ezst The really substantial increase incontainerized cargo however was inthe European trade Containers inthe Continent United Kingdom trade were 31percent of the total in1972 41percent in1973 and 50percent in1974 seven months Incomparison the Far East ratio was 2223percent inthe years 1972 1973 and 15percentin 1974 Studies and projections indicate that the Port scontainer capability at present can accommodate anadditional 25000 containers per year through existing facilities Development of additional acreage asprogrammed for one of the container facilities would increase capacity by24000 TEUs at that facility alone But the assurance of further investment would depend onobtaining additional cargo All of the containers now moving between the Port and Far East are transported via conventional vessels berthed at river facilities and there isnofull container vessel service from or tothe Far East which would utilize facilities conswcted tothat purpose



1OSFEDERAL MARITIME COMMISSION As asure average using New Orleans asthe last port of call and Japan the first port of call voyage dme tothe Far East is2022days via the Panama Canal 8Even sosteamship services from New Orleans tothe Far East reduced inthe 1973 1974 period Japanese carriers for example went from 13to9lines Thare was however asuciency insailings toaccommodate all cargo offerings infact volumes of cargo offered inthe last half of 1973 and first half of 1974 resulted inanincrease infrequency of sailings As aconsequence progression of Berth 4has been put onadelayed basis Ifthe need isnot there with under udlization of Berth 5altemate uses may bedeveloped About 150 thousand has bcen spent ondesign The Port sagent inJapan advised the Director for Trade Development that the new facility should not goforward because of diversions of Japanese cargoes tominibridge As before there are flaws which seriously distort the picture painted byNew Orleans of the impact of the Far East minibridge The record shows Total cargo increased 498percent from 5056 000 short tons in1972 to7S76 OQO short Wns in1473 General cargo increased from 1499 000 short tons in1972 to1649 000 short tons in1973 Total container ized tonnage increased 437percent from 516 000 tons in1972 to742 000 tons in1973 The number of container units increased from 30394 ia1971 to64020 in1973 Far East container tonnage increased from 179 000 tons in1972 approximately 3percent of total tonnage to236 000 tons in1973 again approximately 3percent of total general cargo tonnage The nuFnber of Far East containers inereased from approximately 10000 in1972 to15000 in1973 For the fiscal year ended June 301974 New Odeans had revenue of 2476 300 asopposed to51403 194 for fiscal 1973 Converting forty foot units and the bther units onthe same basis toTEUs and muldplying bythe average of 11wns per container claimed byNew Orleans minibridge container cargo in1973 was approximately 12percent of total general cargo and Spercent of total Far Eiast general cargo Far East containerized cazgo reprosents 34percent of the Port stotal general cargo The Port of New Orleans has atotal investment of 163 639 077 of which approximately 15000 000 isfor container facilities and lesa than 300 000 isattributable tothe Far East trade This ropresenta approximately 3percent of the total investment and 3percent of container faeiliUes investment PoR of New Orleana dces not know the origin or destination of minibridge cargo Itdces know inthe absence of minibridge whether cargo incontainers would gooverland wother ports rather than through New Orleans Infact not all minibridge cargo went pteviously al water from the Port of blew Orleans The Port of New Orleans maintains offices inNew York Chicago and St Louis toserve the area surrounding these cities and solicit business therefrom Fifry two percent of New Orleans cargo iabelieved bythe Port tobeupfor grabs among Atlantic and Gulf Coast ports The principal item of import from Japan through the Port of New Orieans issteel Steel isnot acontainerized commodity omiowiy wuwvwydecw
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S GALVESTON AND BEAUMONTs

A rather glaring example of the rather generalized approach taken by the

opponents of the Faz East minibridge system appears in a section of the joint brief

headed Combined Evidentiary Summary and Argument28 A perhaps over

long quote from this section will demonstrate what is meant

The interest of Texas in this proceeding is best illustrated by Wimess Carl Parker Jr of

GalvestonsExhibit No 37 which is a synopsis of information derived from Respondent Cazriers

concerning the volume of containers moving by minibtidge service between the Gulf and Atlantic

ports This Exhibit demonstrates that during the year 1973 of all westbound export minibridge
traffic handled5951originated at the Gulfports The Port ofHouston alone originated415 and

Texas ports accounted for over46 ofthe admitted total There is ample reason to believe in view of

other admiaed evidence that the total amount of cargo moving in this service is even higher To

document the diversion of coaon the principal commodity indigenous to the Port of Galveston
attention is called to wimessLouis C OGver and Exltibit 36 Mr Oliver is the General Manager and

Secretary of the Galveston Cotton Exchange and Board of Trade and is responsible for the keeping
of all statistical and financial records of the Exchange He furnished a 26 year history of cotton

roceipts and exports to and from the City of Galveston His tesdmony revealed the loss of 728619
bales of cotton from the Cotton Exchange records during the t9731974 cotton season which could

only have bcen moved from GaivesWn in containers His testimony emphasized the yeazly increase

in this mysterious disappearance wldch began in 1971 a year which coincides with the advent of the

minibridge service This evidence is further verified by a reconciliation Mr Oliver made of his

stadsdcal recocds Page 3 Exhibit 36 which excluded 20000 bales lost to a fire and75000 moving
in trucks to various Southeastem points With the obvious loss of cotton inferentially going to

minibridge thereby bringing about a cornsponding change in the pattem of shipping pracaces
cotton will no longer come to the City of Galveston As Oliver points out on page 3 of his written

statement This will reduce the nxd for our services and impair our revenues which are based on

1Sth of a cent per bale placed in the warehouse and 9 cents for cotton availabte for cectificaaon

15tis will adversely affect all other maritime related industries that have depended upon our services

for over oce hundred years

Galveston gces on to propose as findings of fact90

Galveston is the Nations number one cotton facility The Port has

surpassed all of the United States ports in cotton export tonnage for over fifty
years

If cotton should be lost to Galveston the City would experience closing of the

cotton warehouses employing 1769 individuals adverse impact on 1860

longshoremen stevedores and freight handlers and 450 Port employees
Twenryfive percent of the ship calls at the Galveston Wharves are cotton

ships
During the year 1973 1096 ocean vessels called at the Port of Galveston In

1974 the total was 905 vesse sailings
The Port of Galvestons Faz East sailings averged 25 calls per month during

7Te Suro of Texas tlw BoW MTwtea M16e advabn Whvva Me Galvpmn Cotton Exchange and Board of Tnde and Ne

Pat of Baumoot Naviption Dietrict of kRenon Couory filed a Joiot brief
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the first half of 1973 which dropped to an average of 6 calls a month during the

last quarter of 1974

Beaumont simply states that Theallwater sailings from the Port of Beau

mont to the Far East in 1973 have decreased by more than 75 percent from the

prior yeaz
Thus it would appear from the above that minibridge is rather a drasdc effect

upon Galveston and Beaumont However the record also cleariy shows that

despite the mysterious disappearance of the 14 million bales cotton expoRs
increased from 1969 through 1973

The record further demonstrates that total tonnage at Galveston increased

from 719667 tons in 1972 to1154313 tons in 1973 Outbound total Faz East

general cargo for 1972 was 277644 tons which increased to 525033 tons for

1973 Total containers handled during 1972 were9204 TEUs of which 30 were

to the Far East Cotton exports increased to all Far East destinatios from

1413539 bales in 197273 to1499264 bales in 197374 Exports to the Far

East increased 61 percent from 932649 bales in 1969 to1499264 bales in

1974 Total exports to China Japan and Korea increased from 849254 bales

during the 197172 season to1720148 for the 197374 season

Utilizing 80 bales per fortyfoot container at an average of 530 pounds per

bale minibridge tonnage in 1973 was 131758 tons or 12 percent of total

tonnage at Galveston for 1973 and only 25 percent of outbound Faz East

general cazgo for 1973 Assuming there was some inbound Far East general
cargothe 25 percent would decrease

Galveston like the other ports in this proceeding improved its container

facilities after the advent of minibridge tariffs The Gaiveston container facilities

first became operaaonal in 1972 while the minibridge tariffs had been filed a

year earlier

Congestion on the wharves in 1973 and 1974 may have forced some shippers
to use minibridge rather than allwater service from Galveston Indeed port
officials wamed that there could be chaos on the wharves in the spring of 1974

As for the Port of Beaumont it admits that the respondents have not taken

away any container business which the port enjoyed In fact Beaumont has no

facility dedicated exclusiveZy to container operation Appeoximately 200 short

tons of container cargo either import or export Far East cargo moved through
Beaumont during 1971 1972 and 1973 which is only an infinitesimal percerit
age of its 1974 general cargo of 628134 tons

6 HousroN

The book value of facilides of the Port of Houston Authority excluding its

invesUnents at its Bayport Divison as of November 30 1974 is

7513179800 which includes fixed assets such as land buildings raiiroads
and machinery and equipment The Wtal investment in all facilities including
2269392600 at Bayport is 12596761000

The Port of Houston Authority has invested substandally in container facilities

since SeaLands first container voyage to Houston in 1956 Prior to April 1973

expenditures for container facilities of the Port of Houston amounted to approxi
mately1200000000 In 1967 General Obligation Bonds were issued in the



COUNCIL OF NOATLANTIC SHIPPING ASSOCS VAMERICAN MAIL LINES 111amount of 16000 000 00and itwas thought that this issue would provide ample funds for facilities tohandle container traffic for the following twenty 20years However inapproximately 1969 anunexpected surge of container activity inHouston began and the Port Authority felt that further expansion of Port facilities tohandle containers was called for InApril 1973 a40000 000 00General Obligation Bond Issue was submitted toand accepted bythe voters of Harris County The bulk of the 40000 000 will beused for new container facilities The Port of Houston Authority isalso developing adivision at Bayport of which approximately two hundred fifty 250 acres out of atotal of seven hundred 700 acres owned bythe Port Authority are designated for container facilities There are also extensive investments at the Port of Houston incontainer facilities bysteamship lines Itisurged that the result of the minibridge activities have been decreased sailings between Japan and the Port of Houston and decreased container cazgo tonnage at the Port of Houston Containers transported via minibridge between the Port City of Houston Texas and the Faz East during the third quarter 1972 tothe fourth quarter 1973 totalled 11341 The loss of those containers adversely affected the Port of Houston Authority and the economy of Houston and Harris County ToHouston the result of this diversion was decreased sailings between Houston and the Far East and some instances of wazehouses being moved from Houston tointerior points and the loss of cargo which could reasonably have been expected tomove through the Port of Houston ifnot for the Far East minibridge However asrespondents point out the record also reveals that total cargo at Houston increased from 10228 592 tons in1971 to12860 897 tons in1973 or anincrease of 257percent Container cargo increased from 565 666 tons in1971 to1399 824 tons in1973 or anincrease of 147 5percent Foreign trade container general cargo increased from 316 040 tons in1972 to802 592 in1973 Foreign uade general cazgo increased from 4921 387 in1972 to5770 050 in1973 Using Houston scalculations of 13tons average weight per container for 162891 EUs carried inminibridge service during 1973 itisseen that minibridge cazgo represented approximately 16percent of total cargo at Houston for 1973 and 36percent of foreign trade general cargo Respondents somewhat gleefuliy point out that Houston advertises that aMinibridge between Houston and California can save time and money for shipments going toEurope The prospective customer isthen urged tolet CARousser Western Sales Manager for the Port of Houston tell you the facts about MiniBridge Additionally shippers have complained astothe shortage of containers for Far East movement and congestion inthe Port of Houston Delays inshipments through the Port have run asmuch asfive weeks longer than when the cazgo was expected tobemoved Shippers have further compiained of the prohibitive pier handling chazges ontheir commodities at the PoR of Houston Once morc tlure were canuinern loaded auNoaded at herailhead inand near Houston and ona more ihe specific origins mdeaGnsumu of peniculu contanera isunknown 21FMC





COUNC LOF NOATLANTIC SHIPPING ASSOCS VAMERICAN MAIL LINES 1I3Additiona ycomplainants allege that other charges absorbed byminibridge carriers include the cost of repositioning of containers asaresult of the imbalance between inbound and outbound minibridge movements Finally complainants assert that because minibridge rates had tobepriced at parity with the all water rates minibridge carriers had tosettle for adivision of revenue less than they would receive intheir all water service 34From this itfollows inthe eyes of complainants that the minibridge operator receives significantly less revenue than hewouid for the all water service and heeven gets less than hewould from canying OCP cargo asFrom the foregoing complainants offer the following proposed finding Unlike the rates inparallel services either all water or local West Coast the joint rates inminibridge are not even partially based oncarrier costs The minibridge rates merely track all water rates Since minibridge generates less revenue tothe carrier than the parallel services the result must beapartial absorption of costs bythe ocean carrier especially where asinminibridge there are additional costs not present inthe parallel services wharfage temdnal costs cargo handling costs drayage and repositioning costs Where minibridge costs aze set bewall water ocean rates the absorption of cos siseven greater Complainants assertions concerning absorptions among other things attempt toshow that minibridge operations asconducted byrespondents are not economicaliy viable Much of the respondents answer tothe charges of absorption deals not with the idea that they pay some of the costs involved ininland operations but rather azgument over the legal meaning of the word absorption or they offer proposed findings that result inmuch the same thing Thus Sea Land offers asafinding of fact None of the railroad scosts or charges are bome bythe water camer from the time the minibridge cantainer enters the system at the rail temtinal and there isnoevidence of absorption of any inland costs that must beborne bythe shipper consignee ingetting the container toor from the rail terminal and itsorigin or destination Emphasis mine aaSeatrain onthe other hand chooses toavoid the problem of absorptions byoffering asproposed findings the following sequence of events Ashipper having chosen toutiliu the service contacts Swtrain obtains abooking permit and arranges for the pickup of anempty container After the container isstuffed bythe shipper adrayman delivers the container at the shipper sexpense tothe rail tertninal for movement inthe joint raiUwater service The conrarner rsthen transported onregularly scheduled rrarns and vessels Emphasis mine However Seatrain offers analternative proposition for measuring economic viability of minibridge operations 37Seatrain would compare revenues per nautical mile from the East Coast tothe Far East via direct or indirect water carriage from the West Coast tothe Far East via direct water carriage and carriage byminibridge from East Coast rail terminals tothe Faz East The term diviaion of rcvenue eriun from Me fatt minibridge ahippas pey the oceao artim ajoim tluough nte ou1 of w6ich t6e ocean cartia pYs adivlsion mIAe nilraad Complaimnu ofta two examplea bah of which deal aNy inthe dispariry Mn1a belwan 1minibridge 2Lacal West Coxs1 iOCP and yall waw fran Atlendc and Gulf pons m16e FuEasl Of cduae tlequestion of whal ohugu must bebanc bytleshipptt isorc of lawAt 6e6eano comDlaioanta cherga othe luk of rcvenue rcaived byminibridge operetas ishat tAey erc tsking loua merely bdiverl cvgo hom Gulf end Atlantic qxu and Nmeliminate cells at thae pata zun
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Using this theory Seatraia demonsvates that minibridge yields greaer rev

enues per nautical mile than the Atlantic Coastallwater service and that the yield
is not faz below the yield of the West Coast local service3e

Another respondent K Line asserts that the averge revenue of a minibridge
container is higher than the revenue from an allwater container moving from
Adantic or Gulf poRS

Other evidence pucportedly dealing with noncompensarory rates namrally
vibutary territory and rate discrimination between shippers is best dealt witti in
the context of the specific violadons of law to which such evidence is ascertedly
relevant

Before concluding this discussion of the record a few observations seem in
order

I have already made theat the rewrd in this proceeding consists of

2651 pages of transcript and 100 exhibits It is dismaying to discover that so

much of the material was inVOduced for its psychological effect8 It is equally
discouraging to find that in the name of advocacy parties resort to hyperbole and
evasion Hyperbole in casting the other pazties actions in a distorted light and
evasion in ignoring the most salient points of the opposition Such an approach
gains nothing for either side

FINDINGS OF FAC710

Complainants anticipate a continued growth in wodd Vade which should
cecessitate the development of new contairer and other cargo handling faciliues

Any new facilities actually developed will have three chazacreristics 1 they are

longlived and Fixed in place and the costs cannot be modified to offset reduction
in container traffir 2 they aze expensive and the financing entails longtenn
borsowing often through revenue or general obligation bonds and 3 they must

be intensively used if fixed investments are to be amoctized
To the extent that minibridge can be expected to drain substantial amounts of

cargo from a port difficulty could arise in the financing of container facilities at

the poR However the difficulty is at this time only speculative
Complainants employed the firtn of Richazd J Barber Associates Inc to

conduct a smdy of ten selected ports on the Atlantic and Gulf coasts The study
was to show the impact of the Far East minibridge systems on the ports of

Boston New YorkNew Jersey Philadelphia Baltimore Hampron Roads New

Orleans Lake Chazles Beaumont Galveston and Housron
The American Association of Port Authorities wncludes that the average

value to a port of containerized cazgo is conservatively estimated at2500 This

figure supposedly takes inro account inflation and is said to represent the
income that arises directly from Ioading and unloading the cazgo and other port
chazges The 2500 a ton in direct revenue is less than the direct revenue

Cumpluveu wck Ni paitiae bedux capenw ofIlver curien ve na apponiarcd ao per mile bui
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received from a ton of breakbulk cazgothe figure for breakbulk is not in the

record However a figure of 3500 is given for general cargo
In determining additional revenue to a port from a ton of containerized cargo

complainants would employamultiplier effect of 3 times the value of a ton of

cargoie 25 x37500 a ton of containerized cazgo The multiplier is

used to calculate revenue lost because of the ripple effect produced by the loss

of a ton of cargo It is explained as follows

Cazgo means revenue o a port and the loss of cargo tlvough diversion sets in moion a chain

of reverberations jus as a stone tossed into a pond sets off a pattern of rippling effects Some of these

are readily appazent in wage earnings to port facility operators income to public authorities benefits

to fvms and workers serving a port etcJ others less apparent though nonetheless real those who

benefi tlvough secondary waves of expenditures as when employees spend their earnings

Obviously these are highly theoretical averages do not provide actual figures
for one specific ton of cazgo and will vary at each port92

Using figures supplied by respondents complainants show that 54525 con

tainers were moved via minibridge from the ten port cities Since the data

supplied by respondents did not show the weight of each container complainants
used figures from the Maritime Administrations Preliminary Containerized

Cargo Statistics on Selected Trade Routes and came up with an average of 13

short tons per container which results in some 708825 tons of cargo which were

moved from port cities via minibridge At 75 a ton this would have resulted in

losses in the region of 53 million dollars93 if all the cargo was actually
diverted from the studied ports

However these figures do not show losses from cargo diverted from the ten

ports by the Far East minibridge operators They do show the number of

containers which were handled at a railhead in or near one of the ten port cities

studied The record does not establish that any or all of the cargo moved via

minibridge would have gone through a complainant port For example some

shippers testified that were minibridge not available they would not be able to do

business in the Faz East Congestion at some ports would have rendered it

extremely difficult to use theallwater service and some of the cazgo could have

just as readily moved through two or more ports
Taking the ten ports as a whole miaibridge accounted for 46 percent of all

container movements and only 16 of the total cargo moved through those ports
Using the relevant time period minibridge traffic was equal to only 35 percent of
the total growth in Far East container traffic Thus the real impact of minibridge
which is impossible to quantify accurately on this record is more than offset by
the total growth in Far East movements Additionally using complainants ten

port example the asserted losses from minibridge aze offset again to extent

impossible to quandfy by the EuroCal minibridge operadons44 As for losses

Bdh the525IIOfigure vM the multiplip of 3 come from a miztA bag otsecondery sources wltich inolude a oumbtt of sadiea by
personoel at varioua universities a letta from tlw Director of ihe Americen Associadon of Port Authoriries an annuel report from om

pa andeGrant Ecanomy model from yct endher pon

todeed the muiupliaeffect rengu from a law 23 at Beltimorc m a high of303 at Caryus Quisri The inclusionofColpus Chrisu

is somewhet puzzGng It was nm one of tAe en pons ulected for Ihe basic sNdy end there appears w Ix no other data for Copus
CListi

See peBe 8 fm individuel losses assened for CONASA ports

Far exampie Seavain moved more then27OOOconrainers between IWy 1973 and December 19761Mough ooe a mae Mthe rca

pa studied Baltimore is working on plans to increaee iln EuroCelWwge
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11GFEDERAL MARITIivIE COMMISSION due tothe ripple effect they are tosome extent made upfor byother revenues generated inthe port city byminibridge iethe containers must behandled and loaded or unloaded at the railhead The record purporting toshow the impact of minibridge at the individual ports suffers from the same deficiencies mentioned above Naw YoFUc In1966 the ILA had anactive membership at the PoR of New York of 21471 byactive members complainants mean those eligible for Guaranteed Annual Income The total manhours approximated 43million in1966 In1974 total membership was down to11746 and manhours were about 24million This decline inmembership and manhours was overwhelmingly the result of the introduction of containerization and not due tothe advent of minibridge By far the greatest drop inmembership took place prior tothe advent of minibridge and during the minibridge period the manhours actually increased from the lowpoint reached inthe first year of minibridge operations Some 21454 containers were loaded or unloaded for minibridge at the railhead at the Port of New York for the period from July 1972 through December 1973 From this and other sources complainants projected aloss of 570 containers aweek for the year 1974 Itisasserted that 570 diverted containers cost the port 20million This assertion isunsupported byany documentary evidence and isbased upon unsupported and unreliable sources The Port of New York has lost some containers tominibridge operators which containers would have moved through the Port of New York but for those operators There ishowever noway onthe basis of this record totell how many containers were lost or even tomake areasonably accurate estimate PHILADELPHIA The record shows that 3291 containers were moved from or tothe railhead at Philadelphia via minibridge Using complainants conversion methodology some 31000 tons of cargo moved byminibridge The racord does not show the origin or final destination of this cargo nor does itshow that but for the minibridge system the cargo would have moved through the Port of Philadelphia The record does not establish that the construction of athird container facility may not become areality because of minibridge From the fourth quarter of 1972 tothe fourth quarter of 1973 there was anincrease of only one minibridge container Minibri ige cargo represents only 039 percent of bulk and general cargo 048 percent of general cargo and 29percent of container cargo Philadelphia at the close of this record was proceeding with plans for expansion of container facilities without regazd or reference tothe allegedly adverse impact of mini bridge operadons zi FMc
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BOSTON

Using TEUs95 and their own conception of the trade involved Boston shows

that 11606 containers moved via minibridge from the railhead at Boston Citing
the increase in minibridge from 1972 to 1973 Boston projected an additional

8000 TEUs IosY for 1974 However Boston did not have the facilities to

handle the total growth in containerized cargo for 1974
Total Far East tonnage for Boston increased from8666 tons for the last half of

1972 to 26667 tons for the last half of 1973anincrease of some 200 percent
Taking SeaLand as an example minibridge represented 27 percent of total

cargo moving through Boston in 1973 and 127 percent of containerized cargo
Boston has lost some cargo to minibridge The record does not establish how

much nor does it afford a basis for any reasonably accurate estimate

NEW ORLEANS

In the fiscal year 19721973 New Orleans handled 76638 containers TEUs
while in fiscal 19731974 the port handled 104000 the figures include

empties Using an average of 13 tons outbound and 11 tons inbound he tonnage
amounted to 490356 in 197273 and 793717 in 97374 Of the total general
cargo handled containerized cazgo represented 10 percent

For the period in question 5790 container units moved via minibridge
between New Orleans and the Far East However total cargo at New Orleans

increased 498 percent from5056000 short tcns in 1972 to7576000 in 1973
General cargo increased from1499000 short tons in 1972 to 1649000 in

1973 Total containerized tonnage increased 437 percent from 516000 tons in

1973 Far East container tonnage increased from 179000 tons in 1972 about 03

percent of total tonnage to 256000 tons in 1973 again about 03 percent of

total For the fiscal year ending June 30 1974 New Orleans had revenue of

2476300 opposed to1403194 for the previous fiscal year

Minibridge cargo for 1973 was about 12 percent of total general cargo and

about 5 percent of total Far Eas cargo Far East containerized cargo represents
about 34 percent of the ports total general cargo The principal import from

Japan is steel which is not a containerized cargo
New Orleans has lost some cargo to minibridge however since New Orleans

itself admits that the origin and destination of the 5790 containers is not

known it has no way of knowing whether any container would have moved

through the port had it not been for minibridge and this record provides no basis

for making such a determination

GALVESTON AND BEAUMONT

Galveston using a synopsis of information provided by respondents demon

strates that 51 percent of all Far Eas minibridge movements originated at Gulf

ports that Texas ports accounted for 46 percent of the total movement and that

Houston alone accounted for 415 percent
During the 197374 cotton season 728619 bales of cotton mysteriously

see foomote 7A
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disappeazed from the records of the Galveston Cokton Exchange It is asserted
but not established that the missing bales could only have moved by container
and the inference is drawn that they moved by minibridge container to the Far
East

Historically 50 pezcent of all cotton exports from Galveston have been
destined to Japan In the last quarter of 1974 the percentage was 244 However
total cotton exports to all Far East destinations went from1413539 bales in
197273 to1499264 bales in 197374

Utilizing 80 bales per fortyfoot container at an averageof 530 pounds per
bale minibridge in 1973 was 131758 tons or 12 percent of total tonnage at

Galveston and only 25 percent of total outbound Far East general cazgo for
1973

That Galveston has lost some cotton to minibridge is highly probable Just
how much is impossible to determine from this record Other factors such as

congestion undoubtedly played a part in some of the individual decisions to use

minibridge
i Beaumont admits that minibridge has not taken away any container business

which the port would otherwise have enjoyed Beaumont has no facility exclu

sively dedicated to the handling of container operadons Some 200 short tons of
Faz East container cargo moved through Beaumont during 19711973 which is

only an infinitesimal percentage of its 1974 ganeral cargo of 628134 tons

HOUSTON

During the period from the third quarter 1972 through the fourth quarter 1973
11341 minibridge containers moved between the port city of Houston and the
Far East There is no hard evidence to show that but for minibridge those
containers would have moved through the Port of Houston

Total cargo at Houston increased from10228592 tons in 1971 to12860897
in 1973anincreased of 257 percent Container cargo increased from 565666
tons in 1971 to1399824 tons in 1973 Foreign trade container cargo increased
from 316040 tons in 1972 to 802592 tons in 1973 Foreign trade general cargo
increased from4921387 in 1972 to5770050 in 1973

Using Houstons calculations of 13 tons average weight per container for
16289 TEUs carried in minibridge service in 1973 minibridge cazgo represent
ed some 16 percent of total cargo at Houston for 1973 and 36 percent of forcign
uade of general cazgo

Houston actively solicits EuroCal minibridge cargo
Qther factors such as shortage of containers and congestion may have contrib

uted to some degree to the individual decision to ship minibridge
It appeazs that Houston has lost some cargo to minibridge but once again it is

impossible from this record to Quandfy that loss

LAKE CHARLES

Fmm the third quarter 1972 through the fourth quarter 1973 eight containers
moved by minibridge at the Poft City of Lake Charles The port has had no

container experience and has moved no containers in either the export or import
trades Lake Chazles dces not have a container crane

n n v n
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BALTIMORE

The Port of Baltimore does not support complainants position The 3238
containers9e moved by minibridge to or from the railhead at Baltimore represent
less than one percent of Baltimores total container cargo thus Baltimore

cannot righfully claim substantial harm by the practice of minibridge

HAMPTON ROADS

From the third quarter 1972 through the fourth quarter 19732180 containers

moved to or from the railhead at Hampton Roads Although offered the opportu
niry Hampton Roads did not intervene in support of complainants and filed no

brief in the case The record affords no basis for determining the actual impact of

minibridge on the port
Generally it can be seen from the foregoing that while some cargo has been

lost by the various ports the record does not allow any quantifcation of the
actual losses and thus renders virtually impossible any reasonable estimation of
the harm if any inflicted on the ports by minibridge

Overall the ports studied have realized increases in the total cargo handled in

foreign trade and most ports are going ahead with plans for the expansion of
container facilities despite the dire predictions and gloomy pictures painted
about the expected depredations of minibridge

Findings as to facts relevant to noncompensatory rates naturally tributary
territory and rate discrimination between shippers will be made when those

allegations of violations are discussed below

DISCUSSION AND CONCLUSIONS

As already noted by an order dated December 5 1973 the Commission

assigned this case an importance which went beyond the simple resolution of a

purely private dispute between complainants and respondents That order denied

a petition of American Mail Line which sought the institution of a general
rulemaking proceeding to solve the problems said to inhere in intermodalism In

denying the petition the Commission clearly recognized that developments in

transportation had sharpened the historical conflict between ports which desire

the macimum amount of carrier calls obtainable and the carriers which

continually sought to reduce the number of port calls As the Commission

recognized the rapid growth of containerization

increased the inland mobility of export and import cargo cazgo can and dces move from or to

any part of the continental United States through ports on any coas At the same fime a rigorous
resiction ofport calls with supplemental road or rail distribuionfrom or ro the terminal ports has be

come an economic necessity for the containership operator Addifional port calls both magnify
voyage expense and require increased tertninal invesUnent or expense Order of December51973J

Thus containerization intermodalism generally and in this case minibridge in

particular have pitted the economic interests of the complaining ports against the

economic interests of the respondent containership lines

With denial of the petition for rulemaking primarily on the ground that each

intermodal situation would present different factual circumstances the Commis

Theae are complainanfs figures
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12O FEDERAL MARITIME COMMISSION sion designated two cases then pending this case and Docket 7335Inter modal Service of Containers Barges at Philadelphia asvehicles for the establishment of general principles Thus itwould seem that something more than asimple resolution of the controversy here say onthe basis of burden of proof iscalled for inthis decision However the general principles can only beconsidered onthe basis of the record here and inthe context of the specific allegations of the complaint The complaint inthis case charges respondents with violations of sections 16First 17and 18b54The minibridge service issaid toviolate sections 16and 17because it1unlawfully diverts locally tributary cazgo from com plainant ports and 2this diversion isaccomplished byunlawful absorption of shipper and inland costs and creates discrimination Complainants also urge that minibridge iscontrary tothe policies of secdon 8of the Merchant Marine Act 1920 46USC867 which they allege Iembodies the policy and intent of Congress toprotect and promote ports Because of itspivotal importance here section 8isset forth below initsentirety iItshell bethe duty of the Secrotaey of Commerce incooperation with the Secretary of the Army iwith the object of promoting encouraging and developing ports and transportation facilities inconnection with water commerce over which ithas juriadicGon toittvestigate territorial rogions and zones tributary tosuch parts taking into consideration the economies of eransportation byrail water and highway and the natural direction of the floof commerce toinveatigate the causes of the congestion of commerce at ports and the remedi applicable thereto toinvestigate the aubject of water terminals including the aecessary dceks ehouses apparatus equipment and appliances inconnecGon therewith with aview of devisin and suggesting ttie types most appropriate for different locadons and for the most expedidous anceonomical transfer or interchange of passengers ior property betwcen carrier bywaur and cazriers yrail toadvise with communities regarding the appropriate location and plan of construcdon of harves piers and water terminals toinvestigate the pracucability and advantages of harbor river dport improvements incoqnecUon with foreign and coastwise trade and toinvesdgate any other atter that may tend topromote and encourage the use byvessela of poRS adequate tocare for the eight wlrich would naturally pass through such ports Provided That ifafter such investigadon the Secretary of Commerce shall beof the opinion that rates chargea rules or tegulations of common cerriars byrail subject tothe jurisdiction of the Interatate Commerce Comtuission are detrimental tothe declared object of this secdon or that new rates charges rules or regpJadons new or addit anal port teninal facilities or armative action onthe part of such common oarriers byrail isnecessary topromote the objecu of this section the board may submit itsfindings tothe Interstate Commerce Cortuni9sion fot such action assuch commission may consider proper under exiating lawIThe secHon of course addresses itself tothe Secretaries of Commerce and the Army and even then only imposes the duty toinvesugate and toreport any recommendadons tothe Interstate Commerce Commission Section Sdoes not proscribe any particular activity bycarriers bethey water or rail and itrepre sents only astatement of Con ressional policy tobegiven weight bythe Commission when adminstering the statutes entrusted toitbyCongress Inter modalServicetoPortland 17F MC106 1973 PortofNewYorkAuthoriryv iFMC429 F2d663 Sth Cir 1970 Section 8has indeed been given such Sectlon 16Piret malcea itunlawful for eny common artim bywater eithe elone or fncanjunerion witA any olha pmon di reyyor indirectly tomelce or pive my uedue or unreaeoneble profercna or advenrege tomy partiwler paraon loeliry mdescription of treffic ineny rccpect wheWaver or wsubject my particular penon localiry or deacription ottreffic toeny undue or unroaeoneble prejudlu or disedventnge ineny recpeot whetsoeva 46US0981Section 17provides Thet nocommon Cartier 6ywaeer infineign commerce ahell demand chuge or callect any rete fare or chuge which isunJuetiy prejudioiel toexportus of tlro United Su1es aecompercd wilA fhe vforcign competitars 46USC4816 Sectlon 18bwill hedeelt with leter inNia roport 21FMC



COUNCIL OF NOATLANTIC SHIPPING ASSOCS VAMERICAN MAIL LINES 1Z1weight inthe past when the Commission dealt with discrimination or preju dice towazd aport Associated Latin American Freight Conferences 15FMC151 1972 at 155 156 However complainants may not betoo faz from the mazk when they argue that the cases cited make clear that aviolation of Section 8will sustain afinding that arate or practice isunduly prejudicial under section 16or unjustly discriminatory under section 17of the Shipping Act Ciry of Port and vPWC 4FMB665 1955 at 674 Complainants goontosay As the Comntission has repeatedly held hese laws 1617aze violated whenever anocean cacrier bysome unlawful technique whether itbeabsorption of inland 7ansportation costs or port equalization or byany discriminatory device diveRs haffic from apoR towhich the azea of origin or destination of the cazgo isnaturally tributary The only circumstance under which such diversion may bejusdfied iswhere there isalack of adequate service othe shipper athe port or ports from which tracisdiver edlntermadal Service toPort and Oregon supra Sea Land Service Inc vSAtlantic and Caribbean Line 9FMC338 344 1966 see asoCity of Mobi evBatimore Insular Line 2USMC474 1941 Beaumont Port Commissian vSeatrain Lines Inc 2USMC500 1941 and 2USMC699 1943 Ciry ofPortland vPacific Westbound Conference 4FMB665 1955 and 5FMB118 1956 Proportional Commodiry Rates onCigarettes and Tobacca 6FMB481960 Stockron Part District vPacrfic Westbound Conference 9FMC121965 aAs readily seen complainants 1identify minibridge asbut another form of port equalization 2equate port equaliza ion with other unlawful means of diverting cargo and 3argue that the only justification against diversion isaninadequacy of service at the port from which the cazgo isdiverted There would appear tobesome confusion here onthe part of complainants Port equalization isnot of itself anunlawful device itisnot unlawful inprinciple Beaumont Port Commission vSeatrain Lines Inc 2USMC500 504 1941 Ithas been defined asThe allowance or absorption bythe ocean cazrier of such amount aswill make the shipper scost of ovedand Uansportation idenlical or substan ially sofrom his inland poin of origin totwo or more ports Itspurpose istoenable the ocean carrier tocompete for cazgo without calling at the port closes toor enjoying the lowest inland VansportaUOn costs from the point where cargo originates Sea Land Services lnc vSAtlantic Caribbean Line Inc 9FMC338 at 344 1966 JaPort equalization although most often described asapractice isinone way asmuch aresult reached through the use of other practices asitisapractice itself Port equalization can beaccomplished bythe use of allowances absorptions differentials proportional rates or transshipment 50SACL case supra at 345 All of the cases cited bycomplainant above aze cases which deal with one or another of the forms of port equalization Once equalization ispracticed and cargo isdiverted from territory naturally tributary toaport itissaid that the only defense against achazge of unlawfulness Itiset times quim diKcult todiuntangle the legal masoning from the hyperbole and emotional polemics oat least one complainenPs argumenP onheissuu As anexample inone brief we Md that Seatrain end itsimitators have moun4d asingle min4d assault onihe cargo merkets of CONASA port ar esBut wha appears tomake tltis single minded assault reprehensible isthat iwu Impelled byNe search for profits moreover the acfions of Seatrein have apparently imperiled the Iivelihood of hundreds of ihousands opeople Tocompleinents ihe respondenU mak arrogan claims and generelly disport themaelves inamanner tha isat least unbecaming end at worst melevolenL Such emotional appeals donot inany way advance decision on@emeriLS and ody rcAound toNe detriment of those practlcing ihem This will bercrteA toesthe SACL case hereineRer TrensshipmenP esused inconMCtlon with pott equaliratlon meens 1he movement ot cargo usually byland cartier inihe water cama sname and at itsexpense from adock or temtinal at the port where itisoriginally delivered bythe shipper Wthe water carrier Wthe dock or temtinal at another pon whero itisloeded aboard hevesstl SACL at 345 Ff



1Z2 FEDERAL MARITiMS COMMISSION isinadequacy of service at that port Adequacy of service isageneral rather than aparticularized concept and has been recognized asatroublesome one because Inavery roal sense itiathe oceen carriers themselves who because of adesire toserve eport indirectly cen theorotically make aervice inadequate merely byrefusing toserve that port ditectly and then unlawfully divart cargo from thet port byanindirect sarvice nrermodal Service toPordand Oregan 17FMC106 at 131 1973 Inthe Portland case the troublesome aspect of the adequacy test was remedied through section 15not at issue here under which the Commission directed that only members of the Conference serving Portland direct byalternate sailings could equalize against Portland 17FMCat 131 Thus ifthe lawisascomplainants see itand leaving aside any attempt tocapNre the elusive concept of naturally tributary the entire verbiage of section 8has been reduced tothe twofold proposition of 1diversion of cazgo from aport byapractice such asallowance or absorption and 2inadequacy of service asthe only defense tosuch diversion bBefore attompting tostate the current lawonequalization and toapply ithere Ysome review of the develop ment of that lawisnecessary Tobekept inmind throughout this review isthe fact Yhat the sections of the Shipping Act alleged tohave been violated are secdons 16First and 17and that itisundue preference or prejudice toports and unjust discrimination against ports not diversion of cargo which those secuone proscribe The first case inwhich the quesdon of discrimination against aport was considered was Alaska Rate Investigation 1USSB11919 There itwas asserted that the rates onfarm products and coal which were higher from Anchorage toJuneau than from Puget Sound ports toJuneau subjected Anchor age toundue discriminations Inreaching itsdetermination the Board con cluded that 1astosome of the commodities at least Juneau was tlelogical market for the products and that shippers at Anchorage competed there with shippers from Puget Sound ports 2that but for the rate differential much larger quantities would move through Ancho age and 3the carriers could show nocircumstances which would warrant the differentials The Board then con cluded among other things that The maintenance of rates onfarm produets from Puget Sound ports toJuneau Alaska lower than rates contemporaneously maintained onlike traffic from Anchorage toJuneau was unduly preferenual toPuget Sound ports and unduly prejudicial toAnchorage and the resulting undue discrimination must beremoved aEmphasis adcled InPort Dtfferential Investigation 1USSB611925 atripartite confer ence agreement divided ports onthe North Atlantic South Atlantic and Gulf wneo aooea remes ewoeco eewnan rwimuwon awe aeowaa aae iawm ainvaed8ete tertitaiel ropaoe and zome tributary aeuah poM Uwinveetl etlan iaroWce into wtuidmetian Me aonomia of umepottedoq bynil weter endhighway epdthe naNrd dirxtlon of tAe flaw oYeommacx edequacy oFeervice teoteoweeqot mendaned Semepondenla uQue Mat mioibridge ororetlone dnnot mWt ippat equdtaatlon Thie aW1i bedeetl wiMhter Thie mpo twHaen inapperootly leea demgnding tlma Pailad Wcite aeiagla etamtmy providon which hed haen violetad However Itisa6vioua tAet et Iaaet Uvee wme involved ieBacdoae IBat6Phet mtl 17Itwilt ocouree beobaerved Mat fheprp clae diecriminetlon meatad ie6etween ehippus 6ut the Port of Anchaege wutd Juet eeeadlly make tlwclurge ItwWremain fobeeeen wLelhertl melamy eound baeie foediffarontlaw fmdlesriminedon ocpraJudice egalnetah ppa aesdietioguielbd frompqrn Pi nel ytha ueof the tmm unedleeriminadan isaneazly inNcedon of Ne confueion wNch uoae inthe applicedon of eectloac I6end 17217MI



COUNCIL OF NOATLANTIC SHIPPING ASSOCS VAMERICAN MA LLINES 123 coasts into three groups and rates were fixed onaprinciple of differen6als which favored ports inthe North AUantic Ports inthe South Atlantic and Gulf alleged that the differentials were unduly prejudicial and unjustly discriminatory inviolation of sections 16and 17The Board noted that the port groupings and differentials had been ineffect for some time and that the circumstances sunounding the adoption of the differen tials did not reveal any clearly defined rule or reason for their amount or measure The carriers principal defense for the differentials was that their purpose was tooffset the addditional cost of operation from the South Atlantic and Gulf ports over the North Atlantic ports onthe basis of the then existing level of rates The Board said Ifthat were the desideratum itisdifficult tounderstand why these differentials have not varied with the exccedingly large variation inrates Inmaking this observation the Board dces not concur inthe theory that acartier isjustified inburdening apoR with adifferential for the sole and only reason that the wst of operation from that poR isgreater than from some other port Itisobvious tothe Boazd that many elements such asvolume of vaffic competition distance advantages of locadon character of haffic frequency of service and others aze properly tobeconsidered inarriving at adjustment of races between poRS The Board concluded that the differentials did not violate sections 16and 17Of interest isthat while the case was decided in1925 nomention was made of section 8which was enacted in1920 Additionally adifferential could bejustified byanumber of transportation factors and not just inadequate service at the ports burdened bythe differenual Similarly inEverett Chamber of Com merce vLuckenbach SSCo 1USSB149 1929 arbitrariess were imposed oncertain West Coast ports which those ports alleged violated section 16of the Shipping Act The Boazd found noviolation and indoing sothe Board concluded that volume of cargo and competition between carriers were factors tobeconsidered when determining aviolation of section 16involving ports ssInthe same year 1929 the Boazd decided Board of Commissioners Lake Charles HTDvNYPRSSCo 1USMC154 1929 Inthat case Lake Chazles complained that respondent New York Porto Rico Steamship Com pany was equalizing at the Port of New Orleans against Lake Charles inviolation of section 1668The Boazd found noviolation The Board found that before the port at Lake Charles opened almost all rice moved through New Orleans that respondent had never served Lake Charles and that respondent srates were set inaneffort toretain the rice traffic at New Orleans The Board said This situation ismanifestly beneficial tothe shippers concerned for the reason that they are afforded two routes for the movement of their product and particularly sointhat the route via New Orleans isshorter intotal distance byfrom 94to213 miles depending upon point of origin spage t56 The Board then took occasion todiscuss the naturally tributary concept although itdid not use that term The Boazd said 7Te eibitruiea raulted inhigher ntea oncargodeatlned W1he pMe of 8verett and Bellinghnm hmfwcergo desrined mSeanle and Tacoma Itis1929 and tliae iasdll norcfercna wextion 87Le wmpleint was basM on1he fect tAel mepondenCs nte onriawhen edded Wthe rtil rete from point of origin toNew Orleans wu hesurc eaor lower then Ne tNwgh nte via We Cbarla bPuenn Rico r7Tw at tltia rime aleut toral diaWKe lend and water aee afactar Wbemnaihred end benefit wshippers would appear acrosideretion RM
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Regarding the contention of the PoR of Lake Charles Ihat because of its geograplucal location it is

the nortnai outle for shipments of clean rice to Puerto Rico and ezlending o Nat conenion every

consideration to which i may be entitled yet Iherc is manifestly no provision of the Shipping Act

which can be construed to forbid a carrier to mee compefiUOn or ro enlarge the scope of its patronage
and is volume of business if it can do so without unfaimus o those whom it serves TGe rospondent
dces not now and never did serve ihe Port of Lake Charles and the complainant prosents nohing to

show that he rates are unremunerauve or that Ney in any manner burden othtttrc io the cartiage
of which the respondent is engaged

Some years larer in 1936 the Port of Philadelphia complained that a number of

lines were charging higher rates from Italian poas o Philadelphia than they were

from those same ports to New YorkS While here complainant was trying to

achieve equalization the basic principle remains the same and again the

Board pointed out that The uniformity of treatment contemplated by the

Shipping Act is a relative equality based on transportadon conditions only80
From the foregoing it can be seen that in the early cases a goodly number of

transportation factors must be considered in arriving at a determination as to the

validiry of rate differentials azbiharies absoipaons and equalizations both as

between shippers and as between ports Up to this point section 8 of the

Merchant Marine Act 1920 had not been considered weighed or for that matter

even mentioned although the geographic advantages or disadvantages of local

ities or poRS had been discussed and considered in deciding cases under secflons

16 and 17 of the Shipping Act It was not until 1941 some twenry yeazs after its

enactment that secdon 8 achieved specific mention in a decision

In Ciry of Mobile v Baltimore nsular Line 2 USMC 474 1941 a

number of cacriers set their rates on shipments to Puerto Riw so that the

combinaion of the inland rates from point of origin and ocean rates beyond are

adjusted so that the lowest combination via any United States poR served by a de

fendant will apply via any other from which any defendant maintains ser

vice This practice was said to violate sections 16 and 18 of the Shipping
Act and section 3 of the Intercoastal Shipping Act Because this is the first case in

which section 8 plays a role it might seem that something in the way of general
principles goveming the application of the secuon would have been developed
However no amount of cazeful reading and analysis can extract anything
remotely resembling a consistent or even coherent thwp of the case

The respondent carriers all operated pursuant to a joint tariff filed by an agent
one G A Meyer They maintained sailing from various ports on the AUantic and

Gulf coasu ranging from New York to Port Arthur Texas However there was

no competition between the cazriers at any poR of origin except New York

ltem 26 of the joint tariff was endtled Port Equalization The item among
other things authorized a deduc6on of 3 cents per hundred pounds on cazload and

lessthancazloadVaffic to Puerto Rico from New York The cazgo originated at

SeraUO Arl RefiNnB o vEfrnnw d BuaWIISSCo 1USSB263 1933 vhirL ievdved YIegW nm Oiurimimum

betwn shippm aNew York vd PIiilWClphi m violaiwafvetioo Ibod I7 Quaie lutisBeodeu Ne BmA uiA TO bring
We GRererce ie rnmn viNin Me pMibitiaeoNeu ucumnmunh MWe Ntt euch AiHaeoa u oajwtifKA by Nertpsctive

urvica by ACirvlue a bY oNa traospvtaiaecoMiau

Phila Orran b8Bumu v Fspon SS Corp 1 I1SSB 338 19J6

Srr also Cavronwnlrl aJMav v Cdombiw 55 Co m 1 USMC p1U1938

FaaMUeampla ueHmbarComm aJSanDietovAnenrnnMailLined 1USMC661t93nrtMVing2USMC

3l 19J91SwMaidFaiiin Growen Ann v Blur SmrtikOd 3USMC71 p939meramid Rme Snunure 3USMC

383 U9001
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rail points named in the item and there were a great number of specific
exceptions to the item exceptions published elsewhere in the tariff Under the

exceptions equalization was practiced on uaffic originating in Georgia Tennes

see the Cazolinas and other states in the Southern Territory and from as far West

as Denver Colorado These and certain other absorptions were disposed of
because hey failed to meet the tariff filing requirements of section 2 of the

Intercoastal Act

Pointing to a number of instances under Item 26 where favorable inland rates

were offset by equalization complainants had azgued
that the development and maintenance of a port depends upon traffic from inland areas naturally

tributary thereto as well as that which originates at Seaboazd that the equalization practice nullifies
inland rate structures through the diversion of traffic to ports to which higher rates ordinarily would

apply and that established proscribed or approved inland rates should be Ieft undismrbed

1he Commission without reference to this general proposition took up and dealt

with several specific instances of equalization For example on steel iron pipe
etc manufactured in the Birmingham district of Alabama compiainanu claimed

the natural route was through Mobile because of the distance factor and more

frequent sailings there Bull Insular and Baltimore Insular in an effort to compete
with Waterman at Mobile and New Orleans reduced their rates from Chazleston
South Cazolina by the difference between that port and Mobile From some

origins inland rates were the same to New Orleans as to Mobile yet Waterman

reduced only the rate from New Orleans to equalize the rates via the northern

ports Of this pracdce the Commission said

Shippers are thereby deprived oftheuchoice of routes via New Orleans or Mobile and Mobile is

deprived of an opportunity to wmpete Such actlon is unduly prejudicial W Mobile and unduly
preferondat to New Orleans in violation of section 16 of the Shipping Act 1916

Watermans practice of equalizing rates via New Orleans against those via

Galveston was found to be an unreasonable practice Apparently it was not

equalization as such but Watermans method of achieving equalization that was

disfavored for the Commission said

If any deduction in the local rai17 rate on traftic moving via New Orleans is warranted such

deAucdon must be made between applicabte export raiq rates over established routes from a common

origin to both Texas and New Orleans The use ofa difference between an export raip ratc to one port
and a domesdc reil rate to another port or between other unlike rates to different ports as a basis for

reductions in porttoport rates is in the circumstances an unreasonable practice p 481

Carriers operating out of New York and Baltimore equalized inland rates to those

ports on a number of commodities originating at some 800 points in Iowa and

points in Minnesota and South Dakota and on other commodities originating at

points in Indiana and Illinois The variety and disparity of the deductions led the

Commission to say

Such varying deducdons rosult in innumerable porttoport rates for substantially similar

transprntation 1he diversion through New York by means of equalizadon of traffic wlrich by
neason of a substantially more favorable geograpltic position is naturally tributary to South Atlantic

portsor W Gulf portsis uneconomic and unnecessarily wasteful of carrier revenue

MiolMdge nUwNandpdving e6ippen of roules oHen tAem edditionel aKS and addidonel pons arc efforded en oppartuoiry m

oompee far Fu But traffic

11 ehoWd be romembered Nu1 eeclion IBa of the Shipping Act end the IarorcmaW Shipping Acl were at isaue ioCiryajMobie

ixpra



126FEDERAL MARITIME COMM SSION Other deducdons for the purpose of equalizadon were found unlawful because tttey rendered the tariff ambiguous and stiil others were found tobebeyond the scope of the conference agreement With this the Commission went ontosay that then were many other instances which could becitad but itthought what had been said was sufficiently illustradve The Commission then took upargu ments for and against equalization generally under Item 26The supporters urged that itshould not becondemned because of the length of time ithad been iobserved and the fact that ahippers and consignees had become accustomed toitand that ports and businesses had been built upon itThe Commission however noted They offered little evidence The argument was made that since Item i26resulted inshippers paying the same amount via any port and affords carciers and ports anequal opportunity toattract traffic nounlawfulness exist ed1heComtnission noted that assuthoriry for this proposidon Port Differential Investi gation 1USSB611925 was cited and that at page 71of that decision the contendon of New York and other port interests that rail water should beequalized via Atlantic and Gulf ports was considered and dismissed onjurisdic donal grounda The Commission merely noted this argument and had nothing tosay onitsmerits at this point itsimply went ontothe next point which was made bythe Island interests that continuadon of equalization was not only deairable but necessary inorder that the delivered cost of inerchandise might bethe same toall thus permitting aconsignee tocompete with others inthe same business The Commission dismissed this with Even with equalization the suggested result could not beachieved All purchasers donot patronize the same manufacturer and the combination of inland ocean rates isdifferent for each origin 86Urged not todeclare equalization unlawful inprinciple the Commission menly said that equalization aspracticed under Item 26was unreasonable The argument was then made that the rates fixed under Item 26weFe proportional rates onthrough traffic and assuch lawful under prior deci sions The Commission agreed proportional rates inwater trensportation may beproper insome instances but only when delivery costs at ports are relied upon tofizthe differontials between ports Such was not the case under Item 26The Commiasion concluded iisdiscussion with TII COIIf0I1t10A tI18t IIIIBIId I8tl8 IO808UU8fA whather voluntarily established or prescri6ed ar approved ahould not benullified cennot beenUrely ignorcA We cauld not prescribe arule or reguledon deeigned solely Wequalize inland rate differontials Certiers may domany things which we could aot compel but that privilege isnot unlimitad Toparnut continuation of unroadicted solicitation bycarriers for buainess through condonaUon of apracdce whereby unfavorable inland retes are ovucome would wholly ignoro the right of apoR Wvaffic towhich itmey beentitled by7Le prabMm of Uale evidence waald eeem pmennial 7A6 wmmnpamt aworMut wnNxd nabe oaqwliaedon Ciqd wu ftKmiral Rat Slwcixrt 211SMC28S 1940 wlare tlaCommiulan mrcludad tlut cerWn aquell atlan pnetlew mdlhe wwndxwaa udwfld Aunodn tlul tlwprulicp wma primerUY deelyned loentlce aleryer ehers ofdie NWmu nnY Ram oampoqron tlwComMetioa vml onbNy 7Le racard InMie pracaedinQ elww tAB11Ae prwM nta reuebi uau btlWr ppliopioo md mybeunutly di crlMnplaY ubetaeen commodlUes uMlaeulqa ToNis exknt tlwy Oulhercaefwe mYndycanplicuad canpatltlvs wayb aad hauld bedeclQed umwauble The Cmomiuion fouM IMulee ume wiuble bulqNedNtt 71JeMMiny iewiMaul preJudicero IMalebllehmm oProuonabla rvlpda78 daMyrorqua Iemroa whersnavarary InvMw oJrMappllmWe mRrWm rothr poru 9mplwie WdadJ Of NMa Inimal ieNn tlwCanmleaion Pauad tMlkva wr mqnatlonotthe Iwulnae of curlen mkiny eMapione otlhecae ofoncartiaya wporu eeldom arnwereervad fmIeyitlmw oopetltlw nuom oiar ar



COUNCIL OF NOATLANTIC SHIPPING ASSOCS VAMERICAN MAIL LINES IZIreason of itsgeographical location Such righ appeazs fundamental under satutes designed toestablish and maintain ports Under section 8of the Merchant Marine Act 1929 we are required torecognize teaitorial regions and zones tributary toports and should there exist rates toseaboazd which among other things donot recognize the natural direction of the flow of haffic recommendations may bemade tothe Interstate Commerce Commission for such action asitdeems necessary The contention has bcen made that sution 8has norelation torate rogulatory provisions of the Shipping Act 1916 But rowholly ignore basic policies of Congress would beunwarranted The Commission at this point would seem almost torestrict itsduties under section 8toreporting unfavorable inland rates tothe ICC The Commission specifically found that Item 26and the practices under itresulted inanunjust and unreasonable tariff inviolation of section 18of the Shipping Act and that equalization aspracticed resulted inundue and unreason able preference and prejudice under section 16of the Shipping Act Itwas further found that Item 26did not comply with section 2of the Intercoastal Shipping Act of 1933 What can besaid of the decision inCity of Mobile About the only certainty tobefound isthe uncertainty of the lawtobeapplied toequalization Some of the practices resulted inanambiguous tariff inviolation of the 1933 Act some were found tobeunreasonable practices without mention of any statutory provi sion some were found tobeuneconomical and unnecessarily wasteful of carrier revenue again without statutory reference some were found unlawful because improper pairs of rail rates were used tofixthe differentials and some because they deprived shippers of achoice of routing The City of Mobile case quite simply provided noguidance inascertaining the general principles of lawwhich were tobeapplied infuture cases of equalization The next case dealing with equalization was Beaumont Port Commission vSeatrain Lines nc2USMC500 1941 decided the same month asthe Ciry of Mobile case InBeaumont Seatrain ontraffic originating at Houston Galveston and Beaumont equalized through absorption the cost of making delivery toitsvessels at Texas Ciry asagainst ship sside at Houston Galveston and Beaumont Itwas alleged that this ptactice violated sections 16and 17B7For the little over two month period inquestion Seatrain had diverted some 2673 tons of cargo tothe three ports Itwas the considered opinion of complain anYs witnesses that the breakbulk linesee could not long compete with Seauain at equal rates Quoting from itsdiscussion of section 8inthe Ciry of Mobile case see page 57of this decision the Commission said This statement iseven more applicable inthe present situation where the absorption practice permits acarrier toreach into the port itself and draw therefrom the traffic which islocal and therefore naturally tributary tothat poR The Commission went ontosay The practice of equalization isnot condemned byusasageneral principle But here itcreates anundue advantage which cannot beovercome bythe break bulk lines individually except byresigning from the conference and pruipitating arate war which isacondition contrary tothe best interesu of the American merchant marine Anabsorption practice which would bring about such aresult should becondemned Aviolation of sec onISwas eleo elleged buNe Commission mercly found Ne tariff embiguous aod ardercd itamended SeaVein sxrvia differcd meterielly romihe breakbulk curiers vMwu conceded byell pvuea wbeof asuperia nawrc



j2pgpgRAL MpRITIM6 COMMI3SION Three years later tde Comtnisaion aecepted Seatraia sthird petition for reconsideration and held afurttier he8ting QOn reheering ihe Commission summarized itseazliar report The proviou roprxt rawgdzed Seaasin ssaperior savia pointedto the diversion of traffic from 3alr ton HoueWa end Beaumoat aeareeult of We abaorption ead the conearyent cri qling of oseeadal caniar eervixs performed bythe bmekbulk linea aerviag thosa porta atated that the breakbulk liaas could not overcom their rosuldng disadvaatege without possibly procipiteting arete waz and found thet the practlarwea unduly prejudicial and discrlminetory inviolatlon of sections 16aad 17reapecdvely of the Shipping Act 1916 On the basis of the facts established at the second hearing fhe Commission reached anumber of conclusions Seatrain could not atuact uafCc at rates higher than the breakbulk linos and thus could not rcenter the trade upon acompetitive basis without abaorption or rate reductions The fear that Seatrain would monopolize had not been realized infact Seatrain soperations had not serioasly dismpted or affected the operations of the breakbulk lines and that the further testimony and argument einphasized the quesdon whieh the Commisaion thought decisive tothe case whethar the uaffic involvad was naturally tributary toSeatcain aswell asthe breek6ullelines The Commisaion conoluded thatthe porta of 3alveston and FIouaton and the surrounding territory are centrally economically and nawrally seeved bySeatrain sfacilides at Texas City Beaumont itwas found was not within the Oalveswn Bay group and traffic through Beanmont was not naturally tributary toTexas City Pinally there was noevidence of discrimination between ahippers since ashipper paid the satne through tranaportadon costs whether heshipped via dalveaton Beaumont or Texas City The Commission concluded that Seatrain sequalizadon against GalvesWn and Houston did not violate sections 16and 17Nothing inihis decision would lead ona tothe conclusion that adequacy of service at the port equslized against was the sole defense available tothe carriers pracucing eqa lizadion The next case Wdesl apeci cally with eection 8was etty of Portland vPacif FcWestbound Coqference 4FMB664 1933 inwhich the Conforence stariff Rule 2was challenged under aections 1516and 17of the 3hipping Act and was alleged toviolate the principles and policies of the Merchant Marine Act 1920 Under Rule 2amomtsor Iine could meet compedton of the other member lines ttuough equalizing the cost of ashipper of ahipping through any Pacific CoasE port The dtfference between the sNipper scoat of delivery toahip stackle at the nearest port and his cost of delivery toship stackle at another port served bythe equalizing line was abs6rbed Iry that line The Board finding tltat the Confe ncsequatization practices drew certaip cargoes from territory which was naturelly tributary Wthe complaining porfs then for the first time cast inadeqt acy of service asthe sole jusdficadon for diverting cargo from apoet Ehrough equalization Thus inallawing the prastice of equalization onapgles tocondnue the floazd said Beaueaiu Pat ComMwlan vSwaaln Uet lrc2U9MC699 1943 71r caoMaia luEflMd namlka Mdchwauid hmromovad tlaTau pau hao iunud8wlemaauead tliq kwauld nkibnwkTxr Q1Y arbpaWl tlr nwvi Ovabn Hawron md Bwumem



COUNCIL OF NOATLANT CSHPPING ASSOCS VAMER CAN MAIL LNES 129We will require howeveq that equalization onshipments of apples and other deciduous frui sbesubject tocontinuing review When reasona6ly adequate service isprovided from the Northwest the reason for thrs eyualization ruewi nolonger exist Emphasis added On dairy products the Board permitted equalization only when service isunavailable inthose ports through which such products would normally move but for the conference sequalization practice Finally the Boazd had the following tosay Inview of our 5ndings of unjust discriminadod arising out of specific equaliza6on practices itnecessazily follows that those practices aze detrimental tothe commerce of the United States and violate tne principles and policies of section 8of the t920 Act That section requires all other factors being substantially equal that agiven geographical area and itsports should receive the benefits of or besubject tothe burdens incident toitsproximity or lack of proximity oanother geographical azea Tothe extent thereforo that the ports of agiven geographical area give or can give adequate transportation services we look with disjavor onequalizatron rules or practices which drvert tracaway from the natura Jlow of that tracEmphasis added 4FMC679 Soitwas that by1955 and without anything inthe way of explanation inadequacy of service had become the sole defense todiscrimination against aport through absorption of inland chazges In1960 inProportional Rates onCigarenes and Tobacco 6FMB481960 the adequacy of service doctrine was reaffirmed However in1962 the Commission decided the case of Sur charge onShipments from Buffalo New York 7FMC458 1962 Inthat case the Mediterranean Eastbound Conference established a10percent sur charge onall shipments originating at Buffalo The Governor of New York filed apetition under section 16First alleging that the surcharge created anundue and unreasonable prejudice against Buffalo and apreference toother Great Lakes ports No mention was made of section 8The conference defended onthe ground that the surchazge was due toextraordinarily high terminal costs and excessive delays at Buffalo The Commission concluded that the record would not support the conference and infinding that the surcharge violated section 16noted that There are also other elements which should beconsidered indetermining whether arate di erential at aparticular port may beupheld such asvolume of traffic competition distance advantages of location character of traffic frequency of service and others Emphasis added 7FMC462 That the surchazge had or would have the effect of diverting traffic from Buffalo isobvious Thus there would appear only two reasons for the difference incriteria between the Ciry of Portland case and theBuffalo case ie1Unless section 8isspecifically injected into the case there are factors other than adequacy of service tobeconsidered or 2Itisthe manner method or practice actually used absorption surcharge etc todivert cargo which determines the defenses available tothe carrier The former would allow the agency toignore abasic policy of Congress and the latter will not bear rational inquiry Notwithstanding the Bualo case the remaining decisions onpoR equaliza tion inwhich section 8isat issue are more or less consistent intheir adherence toinadequacy of service asthe only defense toacharge of diversion contrary to7Le finding wn mede under sation 13dom The xctlon 16and 17ellegetions werc ndconsidered onitwground thet Ne action raYen uoder section I1diepwed of Ne Isaup But the primiple wu Wrcmein fAe seme when sectlons 16and 17were aissue On reheuing the BaW allowcd equeli atian onexploaiva because at inadequaay of urvice 3FMB118 1936



13O FEDERAL MARITIME COMMISSION the policies of section 8See egStockton Fort District vPacific Westbound Conference 9FMC121965 aSea Land Service Inc vSAtlantic and Caribbean Line Inc 9FMC338 1966 lntermodal Service toPortland Oregon 17PMC106 1973 From the foregoing we can see that inthe early development of the lawgoverning sections 16and 17asthey applied toports many transportation factors were deemed applicable toestablishing or defending against aviolation of those sections egvolume of traffic competidon between carriers charac ter of traffic and the ubiquitous legalism other See egAlaska Rate Investigation supra Port Differential nvestigation supra Everett Chamber of Commerce vLuckenbach SSCo supra Although section 8made itsdebut inreported decisions in1941 inadequacy of service asthe sole defense against diversion did not appeaz until 1953 inCiry of Port and case supra What may seem sutprising isthat the report contains nodiscussion of precedent which would have led one tounderstand why the traditional defenses against charges of discrimination or prejudice were nolonger valid P1Whatever the reasons inadequacy of service has remained the sole defense against diversion contrary tothe policies of section 8The principle was reaffirmed inthe latest Commission decision onequalization Intermodal Service toPortland supra But what of the other cases involving section 16and 17As already noted the Bualo case reinjects the traditiortal transportation factors into deliberations onsections 16and 17when the question ofarbitraries isat issue Moreover inDiscounting Contract Noncontract Rates 12FMC201968 supplemental report onremand the uaditionat aansportation factors such asvolume of traffic competition etc must beconsidered when deter mining the propriery of rate di erentials under secdons 16and 17Here asinthe Bualo case there was nomention of seetion 8What has emerged would appear tobeadouble standazd Ifthe alleged preference or prejudice involves shippers at competing ports all the traditional defenses are available tothe carrier West ndies Fruit Co vFlota Mercante 7FMC661962 However ifthe alleged preference or prejudice isagainst aport asdisdngaisted from ashipper and ifsection 8isazgued inadequacy of service isthe sole defense available toarespondent Moreover even ifasinthe Bualo and Contract Rate cases supra the alleged harm istoaport but section 8isnot at issue or at least not pleaded the traditional defenses again become available There isinshort noconsistent body of precedent dealing with secdons 16and 17and the decisions contain noexplanation or discussion of the seemingly inconsistent treatment meted out under those sections InStockron the following nther IntaraUt yWlaiwM appeme Inoeekiay lobriny iteelf wlthln tMprotectimi of eeMian BSlatton ro0w oiuphyeiul mperatlon from San Prmcleco Bay praper But olher Pxton awot hconeidend inmeking detaMauloae under caNan 87Luc IMronomin oJtraupanaNon oQiMwurtl tlow ot com eeics era rclevant Pmphuis WdWJ 9PMCu2pAtf dau6nanStork anPatDptrlot vFMC369F 2d380 9thClr 16anden 386 US1031 Inone rospecl lhe fdluro roaxplola depnuro from er mdl Nn uhh pulpracadeM Unot mpielt Untl11966 roeeerch iqbthe 4wof heShippln Ac4 end Ihe mh rwaW IMdMNetrHlon owAkh wa dxrpd totde vvlqu pmde eeeon otlAe Commlubn wu Inded aemqtlme thinp One 1cemped Aue toIdalye iapmeanel romideancac bul Itlemwtopolnt aut Net wilh the publiatlan and bindina ot Volume 2oPtlmrspoheMlhe UNad 9uua SNppiny Bard pndlM Udted 31ew MerlUme Cammluim WI cuch acdvity nued The fint two vWUma emWmd exalbpt iaNau aad providad arwelN at bQal preadeot Hewevm efler 1951 1he dadabne wero innowybaund indexad ar Wherviw rtan4ad aPacillpro rocoune tohewiedom of hepeReoeucA depended laryely anqwromsmbrence olcollayuee Somedmn vwM1961 or 121he ComM elon unde toakw INnd aindex dl put decblone Volume 3appaered in1963 uMby1966 publicndon wu preay mueh onenmaud 6aele
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What seems to have been overlooked in the development of the theory of
section 8 is that it announces but one Congressional policy which is to be

considered by the Commission in discharging its duties and responsibilities
There are of course other Congressional policies which beaz upon or affect the

Commissions responsibilities under the statutes it administers directly which are

entitled to equal consideration But before turning to that problem a closer look at

the way past precedent has dealt with the specific language of section 8 is in

order

As has been seen the cases on section 8 have laid down three criteria for the es

tablishment of a violation of sections 16 and 17 when ports are the complainants
1 there must be a practice by a carrier such as absorptions differentials
arbitraries etc which practices are generally lumped under the heading of

port equalization and the practice must 2 divert cargo which has its origin
within territory which is naturally tributary to the complaining port and 3
there must be adequate service at the port from which the cargo is diverted The

latter of course is the reverse of the only defense available to the carrier

Under section 8 and with the object of promoting encouraging and

developing ports and transportation facilities in connection with water com

merce Congress has ordered investigations into territorial regions and zones

tributary to such ports In conducting an investigation into these tributary
zones and regions consideration is to be given not only to the natural direction

of the flow of commerce but also to the economies of transportation by rail
water and highway It is clear from the language of section 8 itself that even if

the natural flow of commerce indicates that cargo originating from a zone or

region naturally tributary to a poR should move through that port before a carrier

can be found guilty of an unlawful diversion of that cazgo the economies of
transportation by rail water and highway must be considered and weighed in

the balance However since the Ciry ofPortand case in 1955 the economies of

transportation have received what would appear to be merely lip service

Thus in Stockton Port District v Pacic Westbound Conf 9 FMC 12

1965 after specifically stating that the economies of transportation were

relevant in cases of diversion and after concluding that the respondent carriers

had ampie economic and cost justification for the discrimination the Com

mission went on to say at page 23 But even this would not save respondents
equalization under the applicable precedents were it established that the practice
drew cargo away from territory which was exclusively and naturally tributary to

Seattles The Stockton decision turned on the question of what was Seattles

naturally tributary territory7B
It seems to me that it is in this investigation of zones or regions which are

naturally tributary and their delineation that the economies of transportation by
rail water and highway are to be considered This is what the clear language of

section 8 requires yet this dcesnt seem to have been the case in the past Some

example of past definitions should serve to illustrate

7Le eporl fails a cite or diuuae 1he appliaable precedenta
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section 8 rcquires thet all other factors being substantially equal that a given geographical
area and its ports should receive the beneflts of or be aubject W the burdans naNrally incident to its

proximity or lack of proximity to another geoaphical area City of Portland 4 FMC at 679

Citing the above quote from City ofPortland the Commission in the Stockton

case said

The delineedon ofagiven geographical aroa will almost always ofnecesaity involve the inclusion

of ports whose locetion from specified inland points will vary in diatance or mileagelhusmileage
alone is not the deamtinative factor Stockton Pon Disrrict 9FMC at 21 22

i In Pacefic Coast European CoryjerenceRules 10 and 12 14 FMC 266

1971 the Commission said areas are naturally tributary to ports if they
are centrally economicalty and naturally served by such ports Finally in

ntermodal Service to Portland an area can be said to be naturally tributary if it is

historicalty geographically economically and commercially served by that

poR The really troublesome feature of the various definitions of naturally
tributary is that they are all onesided The varinus elements comprising the

definitions are considered only as they apply to or affect the port not the carrier a

situation which of course ignores the economies of transportation as they apply to

the carrier

This onesided approach to the establishment of naturally tributary areas

would not present a problem if in finding undue prejudice or unjust discrimina

tion against a port under sections 16 and 17 two distinct steps were taken ie
first a determination that a given area was naturally tributary to that port and

secondly that the economies of transportation by water afforded no

justification for the particular pracdce which resulted in the unlawful diversion

which prejudiced or discriminated against the port Thus as was almost the case

in Stockton supra the uldmate conclusion that there had been diversion

contrary to the policies of section 8 and in violation of sections 16 and 17 would
be the result of a balancing of interests as between the port and the carriers Or to

put it another way the impact of the diversion on the port would be weighed
against the burden upon or the economic feasibility of the carriers providing
direct service to the port This would be consistent with not only the policy
expressed in section 8 but perhaps more importantly the overall policies ex

pressed in the Merchant Marine Act of 1920 and the Shipping Act 1916 and it

would avoid the frozenintime aspect of the past approach W port equalization
1his past approach to section 8 has produced yet another curious result Since

i 1950 it has been the Secretaries of Commerce and the Army who have baen

I charged with conducdng the investigations called For by section 8 Thus it
i would seem that if pursuant to section 8 particular zones or regions are to be

declared naturally tributary it should be done by the Secretary of Commerce and
the Secretary of the Army However with one exception Commission cases do

not seem to contain any reference to investigadons conducted by the Secretaries

r 71r pramble m IM Merchmt Mmim An 1930 Procldou WY tlN pmpoe otUa Aa 6 unoM olhm Wnya nd nlevmt Mra
To provlde fa IM praiwtlon uM mda4nuke M tlw Amerlan mwohuH merin Cauinly 1hit h m expasirn of
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COUNCIL OF NOATLANT CSHIPPING ASSOCS VAMERICAN MAIL LINES 133 or their designees 7eThus the agencies charged with the adminisuation of section 8could define one region zone or area astributary toaport while the Commission when considering the policy of section 8could quite conceivably draw quite different boundaries Inshort the Commission anagency not chazged with the administration of section 8more often than not ends upcarrying out the investigation which bythe literal language of the section isthe responsibility of other agencies Thus not only has the policy of section 8been applied inamanner which overrides and indeed excludes other announced policies of Congress the policy attributed tosection 8dces not even squaze with the literal language of that section Ifthe foregoing demonstrates nothing else itshows that the time has come for areexamination and recasting of the role of section 8incases involving diversion of cargo Accepting this premise what guidelines can beset for the future 7eAt the outset itshould beapparent that there are noeasy solutions As already noted intermodalism generally and minibridge inparticular pits the interests of the ports against the interests of the carriers Given the present statutory scheme itisinmy opinion not practical or feasible todraw future guidelines for measuring the lawfulness of diversion ifbyguidelines ismeant the drafting of precise rules of conduct under which aparticular practice could bejudged valid or invalid bythe simple process of matching aparticular practice against the language of arule80 Anexample take the criteria historically which has been used asafactor indetermining whether anazea isnaturally tributary toagiven port Ifanarea has been historically served byaport dces this mean that the past must dictate tothe future Todraw the absurd analogy should the age of sail dictate tothe age of steam Or more realistically should the traffic patterns developed from and the operations of anera inwhich the relatively small breakbulk cazriers were predominant beimmutable and thereby lay down the operational limitations of today slarge and extremely expensive containerships Lash or RoRo vessels What benefits doshippers the ultimate consumers of all the services we are considering derive from aregulatory philosophy that dces not recognize technological and commercial advancements inthe state of art Thus historicity seems at best acriteria tobeapplied lightly ifat all All of this istosay nothing of the innovations and changing modes ininland transportation the most significant of which isof course the concept of the container which can bemoved either bytruck or rail without destroying the integrity of the pack 7batsucb inveadgaUoro doexisl isahown bythe ommmtlonedexttption ln1heStockran caee supra rcferona ismede a7Te Polsof San Praocisco end Redwood Ciry Calif Porl Smiea No 30Rev 1931 ajoint publirauon of Ne Meriri rcAdmidetradan Daprurcm of Commerce eedtAe Caq of Paginan Deparlmentof IAe Army a6ieh veof cause me govumoeoul ageocia cherged with We edminiatretion of aection eThe joint pubGOation cited contained aseclian headed tribmery tertitory 9FMCat 7AJ Wi1h hebroefit of hind ight one can aee tlut thin ame msY nahave bem aputlcululy heppy hoitt uthe re6ick fat6e olablish oeol of guidelinea Caunael tacomplninenla rabicted themselra wapeaenuuon of tlevpn8euluiud aee while aWa cpme equallY roetticud IAemeelvm eiUKr toauppaHng complainanu wdnfending egaiast complaiwnla chuga Noam offerod aoy diaewaion ugumenl or IheorluNon ongenerel Pnnoipla afunue guidetinee All Utis deapile the Commieeion edeeigoatioo of Uie eaee aod hemultlplidry of intervenwa Usiog IAe Commisnbn sprceent lechoiqua of rulemakia8 eny ulea promWgated woWd not bebaxd upon thkiod oIecwd naded WPoduce Buidelinee which akompeu IAe entlre apecWm of ar8o divasian Perhaps werc me Cammianion wcooduct kgisktlve rype opeo heuings deeigned fortlie BatMing of Ne vul amounn of iofamedoo oeoeanary itwould beponeibbw draft arcaeooebk eat of Iulea Tode1e Iwwevtt auch hearings Mve ndbeen Ihe uew vehicle famlemeting



134 FEDERAL MARITIME COMMISSION age 81Inshort and with the later discussion of naturally tributary areas inmind the historical criteria would seem only toshow what past practice had been not what future developments should beBut itisuseful toshow what territory had been naturally tributary inthe past and that can beused todetertnine the impact of the present or future diversion Given the limitations of this case any guidelines drawn from the record here must of necessity take the form of general propositions which ar of necessity culled from past decisions and the language of the statutes themselves but moro importantly these propositions need tobereevaluated inthe light of cumnt conditions inour waterborne commerce First the concept of naturally tributary territory has never been posidvely defined inany meaningful way More often than not the decisions are specific only when they speak toelements which are not sole criteria for defining naturally tributary areas Thus mileage and the inland rate from apoint of origin toaport are not bythemselves deternunadve of the question of whether that point of origin iswithia territory aaturally tributary tothat port Stockton Port District vPac cWestbound Coryference FMC121965 Even ifthe most recent definidon of naturally tributary territory isconsidered little isgained that ishelpful infucing the boundaries of such areas infuture cases Having stated that zones or regions are naturally tributary Waport ifthey have heen centrally economically and naturally served bythat port or that anarea istrihutary ifithas been historically geographically economically and commercially served byaport just what has been said7 The real problem isthat terms like cenually 8Sgeographically or hisWrically are not constants and also that terms like economically have real meaaing only ifthey are applied inanevenhanded way ieaport caa economically serve agiven area ifitscharges are nohigher than itsneazest competitor ports but the port eannot serve anazea economically ifthe carrier liftiag the cargo cannot serve the port equally economically As for geo graphically tributary ifthe term becomes anything more than ameans of physically delineapng terriWry which iseconomically naturally tributary then ittoo becomes meaningless The final descriptive criteria commercially isbut another way of resorting toeconomics not just port economics but carrier economics Commercial feasibility isnothing but economic feasibiliry The concept of naturally tributary zones regions areas or territories isand should beaconstanUy changing one Itisaconcept which includes inland rates distances traftic pattems not only asthey were but asthey aze and itseems tome most importantly shipper preferences or considerations Asuggested japproach wthe concept of naturally tributary territory would involve 1jEvidence of the past flow of traffic through the port 2the points of origin of ali cargoes 3the relevant inland rates and 4the natural or hiatorical transporta don patterna and of course the amounts of cargo diverted Having established that cargo which was naturally tributary tothe port had nIfINt pMdoNnotldnf dwbpdnu uptlaUafflolapy ifnot oWu diry of depettmen4liWW Ihe rogWWbn of traaepone8an 7bprabNmdcr adiranion bmtoee Mn Involves wNrwrlere oNy MldMdye would ndbeatocla adl ittlu NI nta wwa praNNtlw 7Lbuk premix uod Ayiey 16e Shipyip Anndtlr Inanule Commera Acl hvenevm tomy knowledQe been exmisd nnbtlr N6tof IMotliw yMMq tlby doiMaeehM ndutlma work et crae puryow huwiN awe like Wbecome mwio lyobviaw aCeeWIY bprarM pxWproblam dnce hdoa aaeem m6erolaud meayWiny tlut namelly yaee InWdefleitloe oWvJly trlhuWy Writary



COUNCIL OF NOATLANTIC SHIPPING ASSOCS VAMERICAN MAIL LINES 13S been diverted the second consideration should bethe reasonableness of the particular practice of the carrier which has caused the diversion Any judgment onthe question of reasonableness should take into consideration the cost tothe carrier of providing direct service tothe poR the competitive conditions existing inthe trade any operational difficulties involved inproviding direct service and any other transportation factors that beaz upon the carrier sability toprovide direct service As already noted the economies of carrier operation donot and have not at least since 1955 figured indeterminations of prejudice and discrimination against ports Adequacy of service asthe sole defense against diversion isashas been said atroublesome concept indeed and one which inmy opinion iscontrary tothe specific language of section 8of the Merchant Marine Act 1920 sacrifices the overall policy of the 1920 act tothe limited and misconstrued policy of section 8and results increating dual and inconsistent standazds for judging carriers practices under sections 16and 17of the Shipping Act For the reasons already set out above itismy opinion that ifaport has shown that cazgo which had been naturally tributary tothat port was being diverted bythe practice of acarrier then the carrier has the right toresort towhat for alack of abetter name aze calied the traditional defenses available against charges of undue prejudice or unjust discrimination inviolation of sections 16and 17Having once determined that cargo which had been naturally tributary toaport was being diverted byabsorption rate differentials arbitraries or some other practice the carrier should beallowed toshow that the practice was the result of competidon from other carriers lack of volume of cargo offered at the port the port schazges ascompazed with other ports chazges adequacy of facilities at the port and of course whatever else isrelevant tothe carrier sdecision not tocall directly at the port Finally before the carrier can besaid tohave violated sections 16and 17the harm suffered byche port must besubstantial 83What seems tohave been overlooked inweighing the Congressional policies expressed insection 8isthat the encouragemenY and development of ports was not tobeat the expense of or tothe detriment of the carriers serving those ports Yet itseems that this must bethe ultimate result ifthe present course isrigidly adhered toNow more than ever before would seem the time toapply again the philosophy expressed inDisposition of Container Marine Lines 11FMC476 1968 the Commission dces nointend tocroate or permit impediments tothe improvement of shipping services Enlightened regulation isthe key toeffective regulation noregulatory agency can pemilt regulation tobeoutstripped bynew techniques inthe industry Progressive reguladon isrequired inthe interest of encouraging the modemization of shipping services Outmoded principles and rules will surely stifle advancements inall fields and especially nansportation where developments have followed soquickly upon each other aInAssociatedJabbera Mfia Co vAmNawaii SSCo 1USSB161 at 16168 1929 1he Boerd said 7be vandeM bywhich tndetamiro when anadvanuge Wone mapreJudia Weome oNw isundue aunreeno uble iseodifficWt bdetermine Wheoeva itucuticimt inemwnt w6esuMUn el and of importma toeither Ne orc rcxiving tAe advantege or Wthe omsuffering the pejWia itmust hheld Wbeundue munrceeoneble The Cqomipion 11Kn quaed tran 1ha Suprcme Cau1 sopinian ioAmerirnnTruck ngvATSFRCo 387 US397 416 InwiKro the Coun indeeling witA tAe riuof reil piBBY rbytruckm deall evrn marc faribly with henad WecewraBe md oot Waale tlut imoveUoa inemia 7Tis Itind of Ilexibility and edeqabiliry Wchanging aeeds udpt4ms of bwportelion isndxotiW put of the offia of ercgWatmy egency Reguledng agencies donaestnblish rvles of canducl wlael forovu l6ey erc suppwed within rhe limin of We lawand of fetr and qudenl adminietntion wadopt Netr ula end practica a16e nadoo snceds ioerolatik ehengiog economy 7hey ero neirAerrequircd wr aupposedw rcgulate Ne proseot and tlePowrc withio t6e inflexible limits of YY



136 F6DERAL MARITIME COMMISSION Minibridge greaUy expands the altemadve forms of transportation open tothe shipper schaice Tounwanantedly inhibit this freedom of choice would bedetrimental tocommerce asthe Board found inSwftCo vGulf South Atlantic Havana Co f6FMB215 226 1961 The Baard swords are wholly applicable here The interests end nads of shippers inforeign commerco ahould dominete whero competing methads and new techniquea of water tranapoctedon are involved Anarrangemant would aeem tooperate tothe datrimont of the coromuee of the United Stetee or tobeunfair asbetwan ahippers and eapoetere of the Unitod Statea end their foroign competiWrs which prevents the focmer from having afrachoice emong competing methuds of tranapoRation for coat advanteges Anything which impedea frachoice among conatenUy changing elternadves provided bytechnical changes inhaffic and hanapatadon methoda isdevimentel tocammerce inWe long run The transportation dvisms would of course yield toaplain requirement of the Shipping Act but that requirement should beavery plain one indeed and itshould beadopted only after aconplete reexamination and reevaluation of the limits of yesterday inthe light of today spractices Ifthe suggeations set out above lead tothe big case that of itself isnot nec essarily anovelty incases of port equalizadon The reaord inthis case stands asanexample of the big case gone astray under the old limits Itmight not have done soifclear principles goveming port equalization were tobefound inthe precedents Puture case records need not necessarily bebigger thay need only berelevant tothe overall issue presented bycarrier practices which allegedly divect cazgo from ports The foregoing isall that Ihave been able tofurnish byway of suggested guidelines for future cases and itistime now toturn Wthe resolution onthis record of the specific issues raised bycomplainant Leaving aside for Ute moment complainants assertiona of ownership of naturally tributary cargo they contend that the respondents have violated indifferenUy sections 16and 17bythe unlawfulness of shippers costs and bydiscrimination against shippers and ports Without the asserted payment of ashipper scost there isnoabsorption and therofore noundue proference advantage disadvantage under section 16and nounjust diacriminadon under aection 17Sea Land Service Inc vSAtlantic Caribbean Line Inc 9FMC388 344 347 1966 Complainants claim that minibridge shippers donot pay the West Coast drayage and terminal charges involved inthe rail water transfer This istrue but for more than ahundred years this has not been ashipper cost for any movement whether byjoint rate or OCP overland tariff when the ahipper or consignee isEast of the Rocky Mountains Investigation of Overland OCP Rates and Absorp tions 12FMC184 189 190 197 202 1969 aff dPort ojNewYorkAuth vFederal Maritime Comm n429 FZd663 CAS1970 There isnodifference between aminibridge shipment and ashipment under OCP overland rates at least inthe matter of absorptions bythe carrier Ifthe drayage and terminal charges for the rail watec transfer at West Coast ports have for some 100 years been considered for the carrier inOCP shipment there isabsolutely noreason tonovdistinguish minibridge and make those costs for the shipper wdosowould betocroate adistinction without adifference Secondly complainants claim that respondents must 6eabsorbing shipper costs because their net revenue after rail division and transfer coats isless than
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the net revenue realized inaflwater OCP or local service At least two thtngs are

wrong with this general proposition First on this record it has not been shown
and indeed it is highly doubtful that che overall net revenue is in fact less than that
realized from the other forms of service Secondly an unlawful absorption is
simply not established by the mere showing of a difference in rate structure or
return Finally in an azgument that borders on the frivolous complainants assert
that absorptions can be found in the eastwest imbalance of container
movements Complainants state These costs inland transportation costs are

exacerbated by the fact minibridge westbound movements outnumber
minibridge eastbound movements by a ratio of about 4lso that minibridge
ocean carriers also have to beat the cost of repositioning empty containers

Here as in so many otter instances complainants leap from the valid general to
the unlawful specific without providing the nexus which the law renders
essential Complainants provide no specific cost figures do not consider the
carriers total operations which may be globa and completely ignore such
things as container interchange agreementseB or the lease to rail or truck carriers
of empry containers for movements East The finding of an unlawful absorption
cannot rest upon infirmities Moreover a carriers expense is going to vary from

commodity to commodity from port to port and from service to service It has
never before been suggested that this variance somehow amounted to absorption
of shipper costs Moreover if we consider the precise area of container
imbalance it would be more costly to remedy the same directional imbatance
between the Pacific Coast to Far East which would lead to the findingif
complainants argument were acceptedthat there would be an unlawful
absorption every time a transPaciflic cazrier loaded a container

Thus on the record before me I conclude that complainants have failed to

establish that respondents have made any absorptions which aze unlawful under
sections 16 and 17 of the Shipping Act 1916

The keystone to complainants contention that minibridge is unlawful is the
assertion that the service diverts local cargo which is naturally tributary to

complainant ports While it is clear that without absorption or other epayment of
costs which should be borne by the shipper no naturally tributary issue can

arise Intermodal Service to Portland supra it is nevertheless appropriate to

probe the bases of complainants contentions on this issueBB

Complainants simply ignore the absorption limitation on the naturally
uibutary doctrine and assume that the port has a vested interest which the
Commission is obliged to protect in handling all cargo local to the port87

Setting aside for the moment the question of whether container cazgo is indeed
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I3gPEDERAL MARITiME COMMISSION tributary tobut asingle port and using the latest Commission pronouncement onthe issue local cazgo istributary toaport but inland cargo isnot Intermodal Service toPortland supra Thus itisnecessary 1todefine the territory local tothe port and 2todetermine what part of the minibridge shipments originated inthat area Complainants have failed onboth counts First the only effort onthe part of CONASA todenelocal territory isconfined toanequi ocal footnote which says The port area isnorma yconsidared tobethe area within aSOmile radius of the poR of wurse the naturally tributary area of aport isfar broader being etomtory that has parGculer historic goograptuc commercial and economic ties with one of the mejor consideraHons being the existence of favoreble inland rates For the port area a50mile radius however valid isprecise enough but for the purpose of delineating the naturally tributary area the definition becomes vague and resorts tothe descriptive adjec6ves which sprinkle past decisions There isnosatisfactory way todemarcate local from inland cargo except toshow port byport the tetritory from which substantially all containers wouid inthe absence of the minibridge has moved through the port 88CONASA has not shown that the cargo would have moved through ths complaining ports and while this might not prove fatal CONASA has failed even toshow that the cargo inquestion originated inlocally tributary areas CONASA places itsfull reliance onthe fact that the container was loaded at the railhead at aport city This issimply not enough For instance Seatrain had containers originating inor destined toArkansas Illinois Indiana Kentucky Michigan Missouri Ohio West Virgin iaand Wisconsin InFebruary and March 1975 26percent of the idendfiable Phcenix containers had origin or desdnadon inadifferent state than the bill of lading port Among the shippers whosa tesdmony ispart of this recocd are included adozen located inNashville Cleveland Minnesota Florida Cincin nati North Cazolina Scranton Illinois and Southeast United States eBThe reasonable assumption iathat most but not all of this oudying minihridge cargo would move via the Weat Coast et overTand OCP rates and that most but not all local cargo would move byall water service Thus the record here demonstrates nothing more than that minibridge diveRs some cargo but there isnoway of knowing how much Thus there isnoway of determining or measuring the harm tocomplainants caused byminibridge operations The record dces show howevec that minibridge does not threaten the viability of complainant ports The 1973 minibridge traffic represented only some 46percent of the total container traffic handled bythe 10ports studied and there isagain noway of knowing how much of that 46percent was naturally tributary tothose ports 1roelim tlul inIMSACL cueauyw adMl rfat wmtudIqtlulceea HeMny Counwl vaued Nu complainanl had Palled wa6ow tlut buf for mpoMenCr lediraat rorvip Pran Ml mi 1Mdivuyd oery owauld 6eve movad Nrouyh luYemvllle ihwthere hdMmnovi latlon Mwetlm 16TMCanuNuiou Wd We nJactNe bWauuofHeWna Ca awl InPhlla Ocvw 7YqalcHuraw auxedkaum Pamdamdaoeztremeraquiropwnt fara fidiny otvid tlarto wctlon 16Ffnt ToIMex4W 11u1t1d IoryaQ mlpee Wpoct equ liaWOn aquellflaaurexprpeim Wthe appNe bla aandvde fmpxl puollratlq wip 2AnpNOn 7YqQlc 4ovmuied Noexplwtloa bivmarowhy 0ehul Par me16 extraqr TIKnJ atlqn oIA4 tpl immedluNy Neee Ihe qupetloo lfUwel IaB YNvatad euyo would thave moved WouhIhppt Inwy evwt Iww lue IAeI pmt Mea humed bYtlwpnqlcaa oPlhs aqwtlziny cuflerT No wwer huhaen Ivan md ooe doe nowme raWlly romind The 6ut tor Wt fiwid 6eeineletad TAe di uict wun proceedlnye producad awnvmioM IhtloQ oP74mldMd atNppm ond adepaitlon aoQnm could Mve pf0A1Wd III OIfNUoll 011 CBQOOIIQIM ehipplni PnC Ctt uMIF411WM III YMRbNnW oPWN6fIdYe IfUJt wYtlquyht bbeamMtlau CONASA cauld Aeve et but inurtoyued Wecare or woeNppm who oppeered fmcrwe exuNq WonIntlda uocaeNny tvr



COUNCIL OF NOATLANTIC SHIPPING ASSOCS VAMERICAN MAIL LINES 139 or how much was actually diverted from those pofts byminibridge Iftlte total general cargo handled bythe 10ports isconsidered the minibridge movements amounted toonly about 15percent of the total InAssociated Jobbers MFRs vAmHawaii SSCo 1USSB161 1929 apredecessor first noted that the preference or prejudice prohibited bysection 16isthat which isundue or unreasonable and went ontosay Inthe language of awell considered Federal Court decision wnstruing anidendcally pYvased provision of another regulatory stamte itissaid The standard bywtuch todetermine when anadvantage toone or aprejudice tosome other isundue or unreasonable isnot hazd rodetemtine Whenever itissufficient inamount tobesubstantial and of importance toeither the one receiving the advantage or tothe one suffering the disadvantage itmust beheld tobeundue or unreasonable Inthe same case itwas held that the effect of the allegedly prejudicial practice onall interests including shippers must betaken into account when measuring the substantiality of the prejudice or preference Here the record permits nomeasure of any meaning or relevance tothe charges made But even ifwe accept complainants assumptions 46percent of container traffic and 15percent of generai cazgo the latter being the better gauge the harm tocomplainants isnot substantial within the meaning of anundue or unreasonable prejudice inviolation of section 16First Tofind such aviolation onthis record which isreplete with speculation and unwarranted assumptions would betantamount tosacrificing the transportation mode of the future toinflexible criteria designed for anera already apart of transportation history Respondent minibridge operators have not subjected complainants toany undue prejudice within the meaning of section 16of the Shipping Act Complainants also assert that respondents have violated section 17bydis criminating against ports and shippers The discrimination which isalleged against shippers isthat the respondents By means of the lazge scale and pervasive absorpdon of shippers and inland transportation costs the minibridge carriers have created systematic discrimination against certain shippers infavor of others Thus local West Coast shippers effectively pay more than dominibridge shippers Such asystem of which charges varying amounts for idendcal services isdiscriminatory and inviolation of secdon lbFirst Proportional Commodity Rates onCigarettes and Tobacco 6FMB48551960 0Inthe first place that the services aze not identical has long been recog nized Overland OCP case supra Secondly Discrimination against ashipper isnecessarily measured bywhat the shipper pays not what the carrier collects Stockton Port District vPaci cWestbound Conf 9FMC12271965 Moreover where noshipper has complained of discrimination the Commission will not hear others complain for them Beaumont Port Commission vSeatrain Lines 2USMC699 703 1943 Still alleging discrimination CONASA argues that minibridge tariffs force shippers of lowrated cargo tosubsidize shippers of higher rated cargo tosubsidize minibridge because the lowrated shipper pays higher rates than would bethe case ifthe minibridge service were compensatory CONASA cites Nonassessment of Fuel Surcharges onMSC Campleioeou cantlnually lump wgetAer bdA aenioiu 16end 17end ahippen end porle wiNaut rogud Wfhe differing criteria mcircuvutercee applicable toeech



I4OFEDERAL MARITIME COMMISSION Rates 15FMC921972 As will beshown later CONASA has failed toshow that the minibridge service isnot compensatory and the reliance onthe Fue6 Surcharge decision ismisplaced Inthat case the Commission was dealing with anextraordinary event one which hoce norelationship tothe transporkadon factors normally applicable tothe fixing of ratea onparticular commodities The surcharge was applie cl acrosa the board oncommercial shipments regardless of commodity rate or other transportadon factors Itwas not applied toDefense Department shipmenta The Commission merely held that inview of this commercial shipments were subsidizing military shipments We are not dealing here with any such exVaordinary assessment and the Fuel Surcharge case isinapposite For the foregoing reasons Iconclude that respondents have not unjustly discriminated between shippers within the meaning of section 17of the Shipping Act 1916 There remains however the allegation that minibridge discriminates asbetween ports As CONASA puts itMinibridge moro impcMandy iaunJustly discriminatory against CONASA ports inviotaUon of secdon 17artd subjects them toundue disadventage invioletion of secNon 16Pirst becauae Minibridgadiverta locally trlbutary cargo bymeans of absorption of costs withwt any juadfication Citetiona omitted From the above itcan beseen that CONASA 1relies upon the same propositions toestablish aviolation of section 17asthose already rejected under section 16First Itwould besufficient tosimply refer tothe conclusions already set forth were itnot for the decision inNorth Atlantic Medirerranean Freight Co jRates onHousehold Goods 11FMC202 1967 Inthe Household Goods case the Gommisaion attempted toformulau the criteria which apply toundue or unreasonable prejudice against ashipper under section 16First onthe one hand and the criteria which would apply tounjust discriminauon asbetweea shippers under secdon 17onthe other Indoing sothe Commisaion adopted the deflnirion of diacrimination formulated bythe Supreme Cotut when itconsidered secdon 2of the Interstate Commerce Act inthe case of Wight vUnited States 167 US121897 The Commission said Thus diecrimiaadon arises when two ahipp eaf like tcaffic shipping over the same line betwxn the same pointa under eubatentlally aimilar circumatances and conditions aze cherged different rates 11FMCat 212 However the Commiasion was fuAy aware that indefining discrimination against shippers itmight have created prohloms inother areas We are of coune awero that eectlon 17also prohihita fares or chargas which ara unjustly diasriminewry betwan pa1e udthet inouch acase itisdifticult toenvision esituatlon where the vansportation lnvolvad would bebetween tFw same poipis Hut whatevw the criteria for measuring or judgiag uaJuat ditcrlminadon betwaen porro mey bewe find nodiffe2ncea intransportedon coadidoae betwea iand carciage ueder the Commecce Act and water cartiege under the Shipping AMwhich would warrant the cortinuation of anunfortunate depaRUre from the I9ag establiahed principles overning unJuat discriminetion between shippers ilPMCat 216 Inview of the above and inthe light of the Commission sview of this ease some analysis of the Household Goods dflcision appears warranted Undue or unreasonable preference or prejudices arises when shippers at Aand The ugumenu ot Ihe dAm pau roIAe eaunt Ney eddroee tlwmeelves aNe iesue are Ihe seme inell weentiele I1ClA



COUNCIL OF NOATLANTIC SHIPPING ASSOCS VAMERICAN MAIL LINES 141 Bare competitive inacommon market at Cthe line hauls from Aand BroCare the same and the same compeutive influences apply toboth Section 16First isthus designed toprohibit carrierfavoritism which enables say the shipper from Atodeliver his goods toCcheaper than can the shipper from Bthereby giving the slupper from Aanadvantage inthe common mazketplace which advantage isbased solely ontransportation rates Thus shippers just asports are entiUed toall the benefits tobederived from their natural or acquired advantages of geographical lacadon and cariers may not byadifference inrates destroy those advantages unless the difference isjusdfied bythe cost of the respective services bytheir values or byother transportaGon condi6ons Since the section 16First isintended roprevent unlawful favoritism among compedtors inthe same market place the allegedly preferred shipper must ordinazily beincompdition with the allegedly prejudicial shipper 11FMCat 210 Thus under section 16First the shippers must ordinarily compete with each other and before aviolation can befound there can benojustification for the difference inrates Thejustifications or defenses available tothe carrier aze such ascompetition from another carrier convenience tothe public the relative cost of the service and profit tothe carrier and the situation and circumstances of the respective customers competitive or otherwise See 11FMCat 210 On the other hand discrimination between shippers under section 17entails different considerations Again adverting tothe Supreme Court sanalysis of section 2of the Interstate Commerce Act the Commission quoted with approval from Wight vUSThe wrong prohibited bythe section isadiscrimination between shippers Itwas designed tocompel every carrier togive equal rights toall shippers over itsown road and toforbid itbyany devia Wenforce higher chazges against one than the other 167 USat 157 Toestablish aviolation of section 2and thus one under section 17itisnot necessary toshow that the two shippers involved compete with each other Moreover where section 17isinvolved acarrier may not make adifference inrates because of shippers circumstances identity of shippers or whether ashipper ishurt or not 11FMC212 But the shipments inquestion must move onthe same carrier from the same point of origin tothe same point of destination The importance of the Household Goods decision isnot somuch for this case asitisperhaps for future cases Inthe very neaz future however itislikely that the criteria for establishing discriminadon between ports will benecessary When Congress and the Supreme Court defined discrimination between shippers they were dealing with asituation which must have appeazed tothem ashaving nojustification other than blatant favortism After all how dces acarrier justify charging one shipper of banels of beer more than another shipper of barrels of beer when both are shipping from the same point inorigin tothe same point of destination onthe same railtoad or for that matter water carrier Wight vUnited States supra 92When dealing with discrimination between ports aquite different situation azises Discriminadon between ports isthe same asundue preference or preju dice between shippers itcannot beequated with discrimination between shippers Discrimination between ports will necessarily involve two separate points of origin The circumstances requisite for the latter simply donot exist See tgLakt Diserimirotion byRailrwds und other Puhli Utiliries 1947



IQ2AEDERAL MARITIMB COMMISSION Thus the same defenses available toacarrier againat asecHon 16First allegadon must beavailable toacarrier when the alleged offense isunjust discrimination iunder section 17This isbaeause the very operatioa which givea riae tothe allegation involves transportation factors which canaot arise under the Nouse hold Goods case definiNon of discrimination There muat of eecessity betwo ports involved thus there must beat least two points of destinadon or two points of origin That differing transportadoa factors will affect the ratea practices charges or whatever iscalled into isaue about the carrier sservice or lack thereof at one of the two ports issoobvious astonot need elaboradon Thus the itransportation factors which led tothe practice should under any reasonable statutory interpretation and all practical logicai and common aense guides bejtaken into account Inshort discrimiaation under secdon 17should betreated the isame asundue or unreasonable preference or prejudice under section 16First ssPerhaps legistative clarification should besought jThus applying the same criteria tothe alleged violatioa byrespondents of secdon 17Iconclude that there has been nounjust discrimination between ports within the meaning of secdon 17iThe final allegation tobedealt with isthat Minibridge Rates are Unreason ably Low and Detrimental inUSCommerce inVioladon of Section 18bSTheazgument consists 1of anassertion that mipibridge rate levels are significantly below the rate levels inany comparable services ielocal West Coast or OCP 2that the putpoae of the lowrates isdiverting cargo from CONASA and Gulf ports and 3Such purposeful and systcmatic diversion has necessitated rate levels which flady violate the prohibition contained inSection 18b5The first thing tobenoted indiscussing this allegation isthat only Sea Land disclosed itscosu attributable tominibridge carriage Indiscussing Sea Land ssubmission CONASA first describes itasdiscredited then cites itasshowing that Sea Land isnot meeting fully distributed or vatiable costs and then dismisses the whole thing asunresponsive and vapid Meeting fully distributed costs isnot atest that the Commission has thus far adopted asameans of determining whether arate violates section 18bSRather the criteria iswhether aparticular rate meets out of pocket costs lnvestigation of Rates inthe Hong Kong United States Atlanttc and Gulf Trade 11FMC168 t967 Aside from the particular assertion tha2 the rates donot Irollze Nat inaeGna hedhcriminallon Ma eme upreferoncs mproluAlce IundoipQ wwar axqat why tlwCqmmi qon candemnedcounwl intheHnu ceholdCoMr wee tor when Iteid Thedifllculpp expw ercWyyyMpWp nUpoeesere duqaNe fan IAet lhey Mve Vealed eectlone 16end 17eaiforo or tlro oWa wu tlwproduM oPameWe IsMredu depcy ontlwpnof Congreee 11PMCi08 Howevsr Uu confusba 6elwawtdlewlminWoa udpNeronce edpre udice ez6led Por tlatl adaede betaro tlie peueye of UwSAlppin Aa1416 cea aQ11PMC119Podnde 14J uidtlu prablem dludad ainNoweAWd Gaodr eeema rome 1oedmit ot oNY thc auQpalM wlutlon CONASA uxrla tlut 1he niling byudQe Muehell onSeptembar 121914 caudwlee evanib4 wrar Iheva exemieed Ihe iuliny and euMequenl dmal of appeal adamconvinccd lhet 7ud MUepe11 ediopoeldon wuoarM Jadq Muahell cleuly pNted the ucand raund of intertoQatmiac wmapen elavly rolevW athe flnt rauqd of inoproQatarim Hie u4iqe wbeehathet thir wp nd1he ceee CONASA however citae UwCommieelon daiOnWion oPIdia proesedinp uaIeWina cus unuon PmIMallowaqce of Netr depenuro tran tlqaleer inmucdone of JWaMenh ll1cannot wcept tld6eWd rsoooytlon ot tluauened impatence of Ihle cwe aeyrounM fmclulbnyiny tluulfnae Couneel fmCONA3A heva UvouQdauttlNepdre proeeedlnp treeled 1Ae caee ueraWeud complaint aee end have naanemqed toIxqlc tlwbouedule ot hetr putlcul riMaah wconddartqe ovarell implicattanc oPminibttdge finel porte meil eanian arPwell hippere touynofANaofthe ultlm bomuumenofUrotooy which ere cartied hendled ctorcd chuged or oNerwite burdened bytranepaudan can



COUNCIL OF NOATLANTIC SHIPPING ASSOCS VAMERICAN MAIL LINES 143 exceed fally distributed costs CONASA only cites for whatever reason the following arate wltich prevents cazgo from moving certainly isdetrimental tocommerce But what of amore intangible economic impact the watering down of profits or the inability of amerchant toenter inamarket at all Anunreasonable rate which causes either of these results isdetrimental toUScommerce Many situadons may arise inwhich some economic harm other than lost sales isworked byarate uptw some aspec of our commerce Thus we will not restric the definition of detriment tocommerce tothose rates which prevent acommodiry from moving Rather we will define detriment assomething ham ful not limit ittolost saies or other rigid foanulas Presumably CONASA isattempting toshow that merchants have failed toenter some market or that intangibles should betaken into account No merchants have appeared tosupport the first proposition and CONASA has failed topoint out any intangibles which should betaken into consideration Finally the claim that Sea Land sminibridge service did not return itsfully distributed or variable costs isnot supported byany discussion which isrelevant tothe charge that Sea Land did not meet such costs Itisdifficult toimagine aplausible claim of asection 18b5violation when the average minibridge TEUin1973 brought acarrier revenue of 1058 and the average all water TEU arevenue 1111 or when for the five reporting respondents the 1974 per container revenue from minibridge was 1994 and the all water and OCP service averaged 2111 95Complainants have simply 1failed toshow that minibridge rates are sohigh or solowastobedetrimental tothe commerce of the United States and 2not established that the criteria they would apply are applicabie toadeternunation tttat minibridge rates violated section 18b5eeRespondents have not set rates sohigh or solowastobedetrimental tothe commerce of the United States within the meaning of section 18b5Finally ithas been suggested that should minibridge befound lawful or rendered sobylegislation the premium pricing might beappropriate By premium pricing ismeant the setting of minibridge rates at some fixed percent age above the all water rates from the East Coast Whatever validity there may ultimately beinsuch aproposition the record here neither demonsuates the need nor establishes abasis for such asystem of rates As analtemative itissuggested that Commission approval of minibridge should becondidoned upon the setting of minimum rate levels iethe minibridge rate should beat least equal tothe lowest all water rate The proponent of this suggestion considers that there isdeveloping atrend toward minibridge rate cutting which ifunchecked would result inmassive instabil ityinthe East CoasdFaz East rate structure As inpremium pricing the record here simply dces not afford any basis for such restrictions onminibridge There remains only todeal with aModon toStrike Portions of Reply Brief of CONASA ILA filed bySea Land The motion istoall references discussion and argument conceming the issue of whether the Federal Maritime Commission possesses the statutory authority toaccept joint rail water tariffs Sea Land 7be above figura are uteo trom exhiEit 93Wi out delving inmNe decidedly complex erea ot when aminibrid8 nte baomes solowor sohigh astobedetrimental toeommem aaot 6equal wmWbeeaolved iswlutl erlhe minibridge emia isWbeisolated andconsidercd alone or isrobelaken asbut aput of aenrlu aentire apenlion



1FEDERAL MARITIME COhIlNISSION argues that Itissignificant however that itthe jurisdictional issue was first mentioned inComplainants Opening Brief p2and the theory was first developed asaproposition tobeconsidered asmaterial tothe disposition of the proceeding inthe Complainants Reply Brief pp13According toSea Land this untimely effort wraise aaew iasue deprivea the FMC itaelf and the Respoadents of adequate notice and placea thsm intha ununable poaidoa of nat baaQ able rorospond Wthe allegetions includiog the opportunity for crosa examipadon and prosentetion of evidence onthia issue tosay nothiag of now being forectosed from arguiag the matter onbrlef aft aaadequate record has been made CONASA sreply urges denial of the motion because Sea Land did have adequate notice and the quesdon of lack of jurisdiction can beraised at any time during the groceeding As noted bySea Land itself the jurisdictional issue was fust raised inCONASA sopening brief thus Sea Land had itchosen todosoahould have addressed the issue onbrief asindeed did other counsel Moreover since ICONASA viewed the issue asone of lawand preseated nowitnessea or evidence itisdifficult tounderstand how Sea Laad gives noindication of just what evidence itwould present Accordingly the motion iadeaied CONASA sposidon isthat the Commission has exceeded itsstanitory authority byaccepdng the filing of minibridge tariffs Itwould appear t6at CONASA sargument isbased upon the admitted lack of authority inthe Commission toapprove agreements betwcen land and water carriers Thus CONASA says inaclassic non sequiwr Aithough the FMC has ecknowledged that itlacke any atewWry basis for seaumiag juriediclion over intermodal teriffa the FMC etaff navartheless choae pot toroject these tariffs See I972 ud1970 teetimony ofQieimien otlro PMC li1n Xekn Dalich BmUey bCmyroubnal Cammiaau quaadia Bxd ipetlNre hnoelewtory buie fmapproval af o8rsnnenn MImW MObqww pWa tubJlet btlr Ped1 dMuiWoe Commieeion end Nme aubjcet btlwIntaeute Commerce Commiaebn Bmp6eeu ddedJ Lack of jurisdiction toapprove anagreement between parlies inatsriff dces not of course even imply lack of jurisdiction toaccept for ffling ataziff betwoen two such parties Theonly other authority cited byCONASA essupporting itsproposiGon isfirst aletter from Admiral John Harllee then Chariman of the Federal Maritime Commission tothe Honorable Warren 3Magnusaon IChairman Committee onCommerce dated June 1018wherein Harlla stated Classicel single facwr retea entered inWbetwan carriers of differoat madet preaendy cannM befiled wlth the Ftdewl Maritlrt Commiseion or wlth tlro Interetate Commerce 7ommiseion Hearinga S3235 90th Congcnsa Saond Sesaion Seriel No 9078pI3and astatement Alan SBoyd theR Secretary DepaRment of Transportation who tesdfied at the above hearings On movement from apoint iatlds couMry Wapolnt inEurope tlwshipper will flad that dro Interehte Commerce Commiesion beUevea itcannot accept eny rete which incorporetas oroen heaeponadoa wltile the Federel Meridme Commisaioa belives itcennot accept arate whic6 inclwks idend imovenwnt inthe United Stetes Idat p18From the above quotes itisobvioua that the ratos roferred toaro aingle factor rates which donot break out the water or land portion of the wtal single



COUNCIL OF NOATLANTIC SHIPPING ASSOCS VAMERICAN MAIL LINES 14S factor rate for showing the agreed divisions between the land and water carrier Where this isdone the ICC asearly as1931 was accepting such rates Lewis Simus Jones Co vSouthern Pacific Co 238 US654 1931 The Commis sion itself in1963 found atariff of Matson Navigation Co publishing single factor rates which included pick upand delivery charges of aland carrier lawful under section 2of the Intercoastal Shipping Act 1933 solong asthe specific amounts or allowances for the pick upand delivery service were stated sepazate lyMatson Navigation Co Container Freight Traffic 7FMC480 1963 See also Disposition of Container Marine Lines 11FMC476 1968 where the Commission found lawful under secdon 18bwhich provided athrough service including inland transportation inthe United Kingdom solong asthe charge for the water portion was broken out and stated separately Finally in1970 Amendment 4toGeneral Order 13was promulgated 35FR6394 1his amendment set forth the requirements for the Filing of Thcough Routes and Through Rates See 46CFR 536 16Itisalittle late inthe day particularly inview of CONASA sfailure todiscuss or even acknowledge the existence of the above precedents tochal lenge the Commission sacceptance of intermodal including minibridge tariffs The Commission sjurisdiction toaccept minibridge tariffs iscleaz For the reasons set forth above this proceeding should bedismissed SJOHN ECOGRAVE Administrative Law Judge WASHINGION DCJuly 171977



146 FEDERAL MARITIME COMMISSION APPENDIX AInterveaing onthe side of complainants were the Port Authority of New York and New Jersey the Board of Commissioners of the Port of New Orloans the Gulf Ports Associadon Inc the Port of Houston Authoriry the Houstoa Port Bureau the Texas Ports Association the Board of Truatees of the GalvesWn Wharves the Galvestou Cotton Bxchange and Board of Trade the Board of Commissioners of Lake Charles LaHarbor and Temuaal District the Port of Beaumoat the Port of Corpus Chriap Nueces County Navigadon District No 1the Greater Baton Rouge Port Commisaion the North Carolina State Port Authority which subsequently withdrew from the case the New Orleans Traffic and Traasportation Bureau She Brazos River Harbor Navigadon District the Virginia Port Authority the State of Texas the Commonwealth of Pennsylvania the Intemadonl Association of Great Lakea PoRs USSenator Tower and Congressman Bill Archer from Texas Intervenors insupport of respondents are the American Importers Associ adon the City of Qakland the Alabama State Docks Department the City of Loag Beach the Atchison Topeka Santa FeRailway Co the City of Los Angeles the Southem Pacific Traasportation Co the Pean Central Transporta tion Co the Lehigh Valley RRCo the Erie Lackawanna Railway Co the Chessie System the Norfolk 8cWeatem Railway Co the Missouri Pacific Railroad Co the Texas Pacific Railroad Co the Union Pacific Railroad Co the Dapartment of TranspoRadon and Hearing Counsel Other intervenors are the PoR of Seattle the Maryland Port Administration the Military Sealift Command Department of Defense the Port of Seattle and the PoR of Portland
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BOARD OF COMMISSIONERS OF THE

PORT OF NEW ORLEANS ET AL

v

SEATRAIN INTERNATIONAL S A

REPORT AND ORDER ADOPTING INITIAL DECISION

August 8 1978

BY THE COMMISSION Richard J Daschbach Chairman Thomas
F Moakley Vice Chairman Karl E

Bakke James V Day and Leslie Kanuk

Commissioners

I THE CONSOLIDATED PROCEEDING

These proceedings arose out of separate complaints filed by the Board of
Commissioners of the Port of New Orleans the Port of Houston Authority and
Houston Port Bureau Inc The Port of Beaumont Navigation District of
Jefferson County Texas and the Board of Trustees of the Galveston Wharves

Complainants or Gulf Ports Complainants request that the Commission de
clare the transportation of cargo via a joint railwater service offered by Seatrain
International S A Seatrain in conjunction with the Southern Railway System
and the Southern Pacific Transportation Company between the United States
Gulf Coast rail terminals in New Orleans Houston Beaumont and Galveston

and ports in Europe and the United Kingdom utilizing the Port of Charleston
South Carolina constitutes an unfair cargo diversion practice proscribed by
Shipping Act sections 16 17 and 18 46 U S C 815 817 and section 8 of the

Merchant Marine Act 1920 46 U S C 867
The proceedings were consolidated and several parties were granted leave to

intervene

Coocutring in tiDal wult

I Seatrain in coojuDCtion with Southern Railway filed tariffs wilb both the PM and Ice proposing ajoint water contaiCr
service minibridge from New Orleans via Charleston South Carolina to the Umled Kingdom and Baltic Range effective

July 15 1972 Subsequendy Scatrain in conjunction with tho Soulbem Pacific rail terminals III Beaumont Houston and

Galveston These tariffs delineate a joint through service wherein 1M water cuner receiVes the total tRlpt charges from the shipper

and iD turn pays the railroad a proportional amount divisioD

J The intervenina parties ue State ofTcllU Lykes Brothers SteamShip Company I Inc South Adutic and Oulf Coast District of

lDtematiOdll Loa sboremen s Association APLCIO New Orleans Traffic and Transportation Bureau Port of Port Arthur

Navigation 0is1riCl of Jefferson County TCllU Oreacet aatoo Roure Port Commission The Honorable John Tower The Honorable

Bill Arcbel Southern Railway System Southern and the Soutbem Pacific Transportation Company Soulbern Pacific

MHARRIS
Typewritten Text
147



148 FEDERAL MARITIME COMMISSION Hearings which produced anevidentiary record totaling 1202 pages of transcript and 102 exhibits were held before Administrative Law Judge Stanley MLevy Presiding Officer inNew Orleans and inWashington DCANotice of Intent toMake anEnvironmental Assessment pursuant tothe National Environmental Policy Act of 1969 NEPA 42VSC4321 et seq was published initiating aThreshold Assessment Survey TASand resulting inanEnvironmental Negative Declaration served August 311976 AComment alleging errors inthe TASwas filed byComplainants following which aResponse was issued bythe Commission sOffice of Environmental Analysis OEA Oral argument was conducted before the Commission onJune 131978 IIEXCEPTIONS TOINITIAL DECISION The Presiding Officer found that anominibridge cargo was diverted from the complaining ports naturally tributary cargo areas asthere was nodirect showing of minibridge cargo origins or local areas tributary tothe Gulf Ports beven ifall minibridge tonnage were the result of diversion from the Gulf Ports itwas deminimus incomparison with the ports total tonnage and cnoabsorptions of inland freight charges were proven Exceptions tothe Initial Decision were filed byeach of the Complainants and several intervenors supporting Complainants Seatrain filed aReply toExcep tions Complainants argue that the Presiding Officer erred because 1undue weight was given tothe amount of container traffic moving byminibridge the true measure of economic detriment isnot acomparison of the diverted container tonnage toall general cargo tonnage but rather toall container tonnage handled bythe Gulf Ports 2the diversion of any cargo regardless of amount isillegal per seunder section 8of the 1920 Merchant Marine Act 3Complainants did demonstrate the existence of severe economic detri ment inboth specific and general terms 4aresolution of the Texas Industrial Traffic League opposing minibridge indicative of shipper opinion and the direction of the public interest inthis instance was improperly excluded from the record 5the collection of the rail divisions of thll joint through rate bySeatrain represents anabsorption of inland freight charges 6Complainants need not show that minibridge cargo carried bySeatrain would becarried onadirect all water service but for the minibridge service inorder toprove adiversion of cargo 7Seatrain was engaged inabsorption because itpays drayage and wharfage charges at Charleston normally paid bythe shipper 8minibridge isnot afaster transportation service than all water service IThoOBA NodceofRelponllIOCommm1IonBa vIroNnIn1aI NpdvI Dtelaratlon lfr lodJuly 171978 did notconadtulc CommIulon OIl CompI obJecU TAB CompIIi Common have been Independently viewed byCornmlllloa without NUance ondie OBA tuppIemIIItaIltaIement SepIIIle BepdooI wen ftIed byBIlld of HIon many wen peeled bymore than 0ftI pmy or were otberwi redundaat Ibe various ceptiORl have been consQIidlled tofacilitate discussion Qe Complalaut allO qua thI1 because facton dum corlmake minibridae urvlce more annctive premium rate houId beImpooed



III DISCUSSION BDOF COMM OF TIlE PORT OF NEW ORLEANS VSEA TRAIN INTERNA TLSA149 9the Presiding Officer was unfairly biased inresolving the absorption jssue 10section 8of the Merchant Marine Act confers substantive rights upon ports tonaturally tributary cargo areas IIthe cargo carried onthe minibridge isnot naturally tributary toCharles ton but isartificially induced there bylowinland freight rates 12naturally tributary cargo isnot necessarily local cargo asmileage alone isnot determinative and historical movements must begiven great weight local cargo isbeing diverted byminibridge ifthe cargo were not local tothe ports initially itwould not move onmini bridge 13minibridge isnot anOverland OCP type system asitdoes not serve inland areas but isrestricted toa200 300 mile range of the Gulf Coast 14the Presiding Officer was required toconsider anEnvironmental Impact Statement EIS inmaking his Initial Decision evidence was submitted showing that all water service ismore fuel efficient than rail water movements and less detrimental tothe environment complainants submitted anenvironmental study the Cooper Study that was not considered prior tothe rendering of the Initial Decision 15Miscellaneous Exceptions Agroup of 13general and highly redundant sub exceptions was submitted asException No 10bythe State of Texas Respondent correctly notes that this Exception does not comply with the requirements of the Commission sRules of Procedure 46CFR502 227 and itwill therefore not beconsidered further Respondent vigorously opposes all of these arguments claiming that they were properly resolved bythe Initial Decision Respondent contends that the charge of bias isboth untimely lodged under section 502 149 of the Commis sion sRules and incorrect and that the resolution of the Texas Industrial Traffic League was properly excluded under section 502 156 of the Rules because itwas not susceptible tocross examination did not concern the Euro Gulf minibridge service and contained erroneous assumptions Respondent also claims that there isnoreal environmental impact from the new service because both the trains and ships involved would move with the same frequency without the joint through rate tariff there isanet reduction infuel consumption asGulf Coast port calls are eliminated acomparison of water miles torail miles or acomparison toother mini bridge services isnot proper and there isnorequirement that anEIS besubmitted before aninitial decision isrendered Most of Complainants arguments are matters which were presented tothe Presiding Officer and adequately resolved bythe Initial Decision The Commis sion has determined therefore toadopt the Initial Decision except tothe extent itsfindings and conclusions concerning Euro Gulf mini bridge are modified bythe following discusison of Complainants Exceptions



ISO FEDERAL MARITIME COMMISSION AECONOMIC DETPIMENT FROM CARGO DIVERSION Diversions of cargo become unlawful within the meaning of Shipping Act sections 1617and 18b5only ifthey are substantial and the result of unjustified absorptions equalizations or other practices Beaumont Port Com mission vSeatrain Lines Inc 2USMC500 1941 Beaumont Port Commission vSeatrain Lines Inc 3FMB556 1951 City of Portland vPacific Westbound Conference 4FMB664 674 1955 Rates From Jack sonville toPuerto Rico 10FMC376 383 1967 Agreement Nos T2IOB T2J08 A12FMC110 123 1968 Assuming that some naturally tributary cargo isbeing diverted from the Gulf Ports and there isnodirect evidence of this inthe record 6and that this diversion isaccomplished byinland freight absorptions or rate equalizations see section Bbelow there remain the critical question of whether Euro Gulf minibridge iscovering significant injury tothe Gulf Ports Anadverse effect onthe general economy of the various Gulf Ports was alleged The only proof inthis regard was tendered bythe Houston Port Bureau 7however this was limited toananalysis of the theoretical development of the Port area seconomy from the revenue generated byhandling asingle container These calculations are then applied tothe 772 containers diverted bymini bridge inthe last three months of 1973 Ex 12Table 136from which arevenue loss toHouston of 2804 784 annually and 109 3million and 500 600 jobs over aten year period was projected This statistical projection fails toconsider that portion ifany of the lost revenues which would berecouped byincreased rail activity inthe Houston area or toreveal whether inter port competition was causing Houston tolose any cargo see Tr at 728 Complainants have approached the public interest issues inthis case solely from the viewpoint of particular port facilities and have advanced only limited and generalized argu ments insupport of their position The net effect has been alack of competent evidence of appreciable economic detriment tothe ports oand their local economies The Port of Houston Authority made much of the asserted fact that a40million bond issue 29million of which was tobeused tobuild container handling facilities Ex 9bwas floated for the development of Barbours Cut inDiversion requlm proof of specific carlO orillna and deldnadonl ind of dlltorte doterlaod tnnIponation pattOmI SttSfQ Land SIInCvAtlantic and Caribbean Unt 9PMC338 1966 where the Commilaon rejected the contention thai carao inOl dlvened unless ilwas proven thai itwould otherwise pall throuJb the complalniPl port dat 350 but did require proof thlllbe cargo would not move through amort dlslant port but for the all peI dlvenionary praeUce dIt346 10the Inltafttcaae lhe ovi den submitted only permits agenenl inference of diversion bued upal the ulumpdon that ifmiaibrtdae did DOl exist lome minibridae cariD would have otherwise passed Ihroulh one of die complaining Oulf Ports Carao orillns and destinations were nol established JOalveston aUegel that the direct call service byLyket Bros lsjeoplrdized but this Isunsuppcrted bythe record fr1168 Ex 18R Lykes aninterv pmented 110 1on1bi inue The stlllstical sourcoofthecontalners diverted wlpurporMdIy Statraill sRupol1Hl tolaterroplorlOl wbiehlU Clootpart of the Ins foIlt record EComplainants allese fhalthe mere Intervention ofConamslona1 RepqHnIadVtl onIboirbtbaltlndlcatealhlt mialbridpis ary 10the public inPort ArtI1lIr Ulhallhe lack of IIIce Indl lhalmlnlbrldp Iolnbltillinl tile development of thil port facility even though this cOadition pre dalel mlDibrldle JD20lThe pon of Houston Authority admitted thai ill revenve Iou III 1973 74wu only 526 270 50UlOClattd txpIDHI Tr 1080 811086 Ex 17ABand Ihallhe Increued frequency of Seatrain smlnibrid oservice may ill fact ltimulate the onerat economy of the area Tr al 583 1158



BDOF COMM OF THE PORT OF NEW ORLEANS VSEATRAIN INTERNAT LSA151 reliance oncontinued Seatrain direct water calls Absent clear proof tothe contrary itmust beassumed that alocal investment decision of this magnitude was dependent upon anumber of factors other than the unsecured assurances of continued vessel calls byasingle containership operator Ithas been long recognized that absent unique circumstances the Shipping Act does not require ocean carriers toprovide service toaparticular port See Lucking vDetroit and Cleveland Nov Co 265 US346 1924 Moreover the Port of Houston failed toequate Seatrain scessation of service with any particular failure of the Barbours Cut project or the Port sinability tomeet itsbond obligations Alleged specific commodity diversions were rubber at Beaumont and cattle hides at Houston The only statistical evidence astorubber showed alarge decline between the total shipments breakbulk and container handled during the last quarter of 1972 and those handled during the last quarter of 1973 Exs 16C and 18Q There was noevidence connecting this decline inany manner with Seatrain smini bridge activities Nor was specific evidence submitted substantiating the claimed cattle hide diversion at Houston Comparison of all minibridge tonnage tothe Gulf Port stotal cargo volume reveals that the effect of the presumed diversions isinsignificant 11Complain ants however contend that the greater percentages obtained bycomparing the Gulf Ports container tonnage with the entire minibridge tonnage more accurate lyportray the diversionary impact of minibridge and that this amount of diversion ismore significant 12Previous Commission decisions indicate that the proportion of diverted traffic tothe tonnage of the ports involved have generally been more substantial than that indicated byeither of the above tests 13We conclude that the diversion of naturally tributary cargo inthis case ifany infact exists issufficiently minor innature soasnot toconstitute aviolation of Shipping Act sections 16or 17BABSORPTIONS OF COST The absorptions alleged inthis case fall into two categories adirect absorptions of shippers port charges and bindirect absorptions of rail freight charges byareduction of the rail division of the through rate below the correspondinglocal rail rate and the passing onof these charges without amark upfor providing the service of incorporating these charges into one bill of lading Itwas alleged that Seatrain was paying drayage and wharfage charges at Charleston without charging shippers for these services and Seatrain admitted paying the charges Tr at 998 However itwas not shown that the normal practice at Charleston or the Gulf Ports isfor shippers and not carriers topay this cost and afinding of absorption of any specific shippers charges isnot supported bythe record IINewOrleaDs 075 ID21Houston 73ID22GaJvcston 071023Beaumont 181024Port Arthur had DOcontaiDer movement at leasl silt moDlhs prior tothe new service and noSeatrain cargo could betraced tothat Port ID20uNew Orleans 423JD21Houston 211022Galveston 291023No figures available for Beaumont and Port 11EBMIUNOfItPortCCHft1ftlsSJOIIv StatrtlinUrwsltK 2USMC1941 lntermoda SrvutoPortland Oregon 17FMC106 130 1973 Invtstlgation ofOverlandlOCP Rates and Absorptions 12FMC184 201 1969 Stock onPort DUtrlct vPflJlc Wllbmmd Con 9FMC1222231965 14Wharfa emay properly beachar eaai05I car oor vessel See 46CFR533 6d2Complainants assertion of absorption rats entirely upon aCODClusory averment bydie Houston Port Bureau scounsel Exceptions at 9lJUr





must beflexible and adaptable tochanginS merhods needs and patterns oftranlpottation inavolatile changing national economy Idat 125 citingAnu ricanTruckingA uociatlons lrwvAtchison Topeka andSama FeRaiiway Co 387 US397 416 1967 and rhe meaning and application given rhe naturally tributary cargo concepI bythe Commission has shifted over the years See discussion inCounsel of North AtlotUic Shipping Associations vAnu rican Mail Lines LId FMC Docket 7338served simuJraneously herewith at pages 4415of the Initial Decision BDOF COMM OF THE PORT OF NEW ORLEANS VSEATRAIN INTERNAT LSA153 The general purpose of section 8istoencourage the movement of cargo through those ports which because of acombination of transportation consider ations would best serve such cargo Naturally tributary cargo isbasically cargo Ifrom ageographical area local toagiven port Anaturally tributary zone does not describe ageneral territory which may beserved competitively byarange of ports and itspecifically does not include cargo originating from or destined tothe central United States lntermodal Service toPortland Oregon supra at 126 Regardless of historical movement patterns and comparative geog aphic proximity the term naturally tributary cargo cannot beextended tothe point where aport or range of ports can claim amulti state inland region asitsexclusive territory This however isprecisely what the Complainants are attempting todointhis case See Ex 15b Ex 6The Gulf Ports were basically satistied toassert that because minibridge cargo was loaded at the Gulf Ports rail heads itnecessarily was local tothose ports they did not attempt toprove that itwas locally originated The record shows that much of the cargo shipped from the Gulf Ports originates from awide range of mid southwestern states and asfar away asNebraska California and New York with the majority originating inTexas and Louisiana Ex 6Even ifitwere assumed that all minibridge cargo originates inTexas and Louisiana the Gulf Coast ports all lay equal claim tothese areas and noindividual port has established anarea locally tributary toitalone The Commission once recog nized geographical boundaries delineating separate tributary areas between the Galveston Bay ports Galveston and Houston and Beaumont Beaumont Port Commission vSeatrainLines Inc 2USMC699 703 1943 New Orleans has yet another distinct tributary area The theory that anentire region of the country might belong toarange of ports isnot atenable basis upon which tobuild aregulatory framework of fair competition between the interests of ports and carriers Historical movements of cargo are not without some relevance but itcannot beseriously maintained that Congress intended that section 8freeze international transportation movements into their 1920 patterns Merely stating that the inland freight rate economics drawing the cargo tothe Gulf Coast determines that cargo asnaturally tributary toComplainants ismeaningless when itisconsidered that itisthe inland freight rates that are rerouting this cargo toCharleston While there may beaninland distance factor giving anatural advantage toGulf Ports there isanoffsetting water distance factor giving anatural advantage toCharleston The Charles ton route enjoys anatural advantage of a5reduction intotal mileage savings over the all water Gulf route from New Orleans the shortest all water route inquestion Ex 8Section 8simply authorized the former Shipping Board whose functions included the promotion and development of the United States Flag carriers and United States port facilities toinform the lCC of inland rate structures that were 1Jfro





SFRANCIS CHURNEY Secretary BDOF COMM OF THE PORT OF NEW ORLEANS VSEATRAIN INTERNAT LSA155 preparation of adetailed environmental impact statement isnot required under 42VSC4332 2cTHEREFORE ITISORDERED That Complainant sExceptions are denied and the Initial Decision isadopted and ITISFURTHER ORDERED That the Environmental Negative Declaration served August 311976 isadopted and ITISFURTHER ORDERED That the complaints of the Board of Commis sioners of the Port of New Orleans the Port of Houston Authority and Houston Port Bureau Inc the Port of Beaumont Navigation District of Jefferson County Texas and the Board of Trustees of the Galveston Wharves are denied and these proceedings discontinued 2t FMC





INITIAL DECISION OF STANLEY MLEVY ADMINISTRATIVE LAW JUDGE BDOF COMM OF THE PORT OF NEW ORLEANS VSEATRAIN INTERNAT LSA157 Shippers are not primarily concerned with whether their cargo moves all water or byjoint raillwater service or whether itgoes across the wharves of any particular port They are concerned with rate structures aswell asfrequency and quality of service IInweighing the quality of service joint rail water service versus all water service the various factors tobeweighed are costs of service compared tothe other time of transit damage potential and processing of claims frequency of service and availability capacity Comparison of these factors byshippers ralller than regulatory fiat will ultimately detennine the degree of utilization of the competing services CCGuidry and GBPerry for Board of Commissioners of the Port of New Orleans complainant and New Orleans Traffic and Transportation Bureau intervenor FWilliam Colburn for Port of Houston Authority complainant GEStrange and LKWhite for Houston Port Bureau Inc complainant Warner FBrock for Port of Beaumont Navigation District of Jefferson County Texas and Board of Trustees of the Galveston Wharves complainants and for Port of Port Arthur Navigation District South Atlantic Gulf Coast District of the International Longshoremen sAssociation AFL CIO and Lykes Bros Steamship Co intervenors John LHill Rex HWhite Jr and David Hughes for State of Texas intervenor Neal MMayer and Paul DColeman for Seatrain International SArespondent These proceedings consolidated byorders dated November 231973 and January 281974 arise out of complaints filed bythe Board of Commissioners of the Port of New Orleans Docket No 7342the Port of Houston Authority and Houston Port Bureau Inc Docket No 7361the Port of Beaumont Navigation District of Jefferson County Texas Docket No 7369and the Board of Trustees of the Galveston Wharves Docket No 744inwhich the complainants have requested the Federal Maritime Commission todeclare that the movement of cargo byway of joint raiVwater service offered byrespondent Seatrain International SAinconjunction with the Southern Railway System and the Southern Pacific Transportation Company between United States Gulf Coast rail terminals inNew Orleans Louisiana Houston Beaumont and Galveston Texas and ports inEurope and the United Kingdom utilizing the Port of Charleston South Carolina constitutes anillegal absorption practice bydiverting naturally tributary cargo from the complaining ports byuse of improper rates and tariffs inviolation of sections 1617and 18of the Shipping Act 1916 46USC815 817 and section 8of the Merchant Marine Act 1920 46USC867 Permission tointervene has been granted tothe State of Texas Lykes Bros Steamship Company Inc South Atlantic and Gulf Coast District of the International Longshoremen sAssociation AFL CIO New Orleans Traffic and Transportation Bureau Port of Port Arthur Navigation District of Jefferson County Texas Greater Baton Rouge Port Commission John Tower Bill Archer the Southern Railway System and the Southern Pacific Transportation Company Hearings were held inNew Orleans April 151974 for the purpose of complainants and supporting intervenors direct case and cross examination onnus decision will become the decision of the ComnUuion inthe absence of exceptions IheJeIo or review thereof bythe Commission Rule l3gRules of Practice and Procedure 46CPR 502 227 ct



158 FEDERAL MARITIME COMMISSION

June 17 and 18 1974 in Washington D C for respondents and supporting
intervenors direct case and cross examination and hearing for taking of rebuttal

testimony was held August 26 1974 in Washington D C In all the transcripts
of the hearings total 1202 pages and 102 exhibits numbered la 25 were

received in evidence

BACKGROUND

Seatrain in joint submission with Southern Railway filed tariffs with the

Interstate Commerce Commission and Federal Maritime Commission These

tariffs offered a service between the New Orleans terminal of Southern Railway
and ports in the United Kingdom Europe and the Baltic Range Published on

statutory notice of thirty days the tariffs became effective July 16 1973

subsequent to denial by Division Two of the ICC on appeal of New Orleans

petition for suspension and investigation of Southern Railway s race between

New Orleans and the point of interchange with Seatrain that being the Port of

Charleston S C Subsequently Seatrain in combination with the Southern

Pacific Railroad added rail terminals in Beaumont and Houston effective

September 16 1973 Finally on February ll 1974 the rail terminal in

Galveston was added to the tariff

The pertinent tariffs and the joint raiVwater service offered and performed by
Seatrain and the railroads pursuant thereto are currently subject to the concurrent

jurisdiction of the ICC and the FMC Joint raiVwater service is an inter related

transportation system offered jointly by ocean carriers and railroads pursuant to

joint through tariffs filed at both the FMC and ICC for the movement of

containerized cargo by rail and water in the foreign commerce of the United

States The joint raiVwater tariff provides that the shipper is to pay the water

carrier the full transportatin cost as a matter of convenience and the water

carrier is then to pay over to the railroad its divisional basis in accordance with

the tariffon file with both the ICC and FMC The joint service rates are the same

or reasonably comparable to all water rates out of the Gulf ports
1

In addition to the joint raiVwater service here in question betwen Gulf Coast

rail terminals and Europe Seatrain provides joint raiVwater services between

West Coast ports and Europe Euro Cal between Atlantic and Gulf Coast ports

and the Far East Far East and between Europe and the Far East

The JointraiVwater service between Gulf Coast ports and Europe operates in

the following manner a shipper having chosen to utilize the service arranges

for the delivery by Seatrain of a container to wherever the shipper is located
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After the container is packed or stuffed by the shipper it is delivered at the
shipper s expense to the rail terminal at either New Orleans Houston Beau
mont or Galveston for movement by the joint railwater service The container
is then transported on regularly scheduled trains and vessels The joint rail
water service generally however takes less time than the all water service from
Gulf ports because the Atlantic crossing is shorter from Charleston Seatrain s

Charleston operation to Europe effects a reduction of 23 percent in water miles 10

With the four containerships Seatrain operates in this trade it offers weekly
service from Charleston this would not be possible with four ships calling
directly at Gulf Coast ports

11

The joint railwater tariff between New Orleans and Europe became effective
on July 16 1973

Direct all water service through the Port of New Orleans to the United

Kingdom the Continent and Baltic in competition with Seatrain s joint rail
water service is currently being provided by Lykes Bros Steamship Company
Sea Land and Combi Lines in full container vessels and in partial container
ships by Polish Ocean line UniGulf Lines Mexican Lines Central Gulf Lines
Atlantic Gulf Service Baltic Shipping Company and Harrison Lines Frequency
of service by these carriers as ofApril 1974 totalled approximately 22 sailings per
month 12 The annual container capability in these services is estimated at 70 000
units

The Deputy Port Director of New Orleans testified that despite Seatrain s

discontinuance of direct calls at the Port the regularity and frequency of these
direct all water sailings by Sea Land Combi and others are more than sufficient
to meet the needs of shippers

14

The Port of New Orleans has a total investment in facilities for the handling of
waterborne commerce of 158 5 million of which about 23 million is devoted
to the needs of containerized cargo In 1973 a total of 63 719 containers
94 603 20 foot equivalents were handled through all port facilities In terms of

capability an additional 18 600 25 750 20 foot equivalents containers could
have been handled without taxing these facilities To meet the forecasted
demand attached to container growth further expenditures totalling
39 750 000 are anticipated
The Port of New Orleans has a container capability at other than full container

berths of approximately 44 000 53 371 20 foot equivalents units to accommo

For example the train canyiDthe containers being transported in the joint railwater service departs Houston every evening
seven days per week Tr 83 Vessel sailings picking up railwater cargo are weekly from Charleston S C Regularly scheduled
train service from Beaumont see Tr 774

I bibit8 p

II Seatraia s sailiDg frequency from Charleston of once per week is the same or more often than the direct water service to the Port of

NewOrleaDs by Combi Unes lnc Sea Land Service Inc Lykes Bros SleamshipCompaDY or lheotberdirect water carriers all of
whose vessels also mate stops at other GulfCoast pons during the same sailing These other stops also serve to lengthen the transit time
for the all water service Seatrain 8 Atlantic crossing takes 6 days Sca 1and s New Orleans Bremerbaven crossing takes 13 days Tr

150 153

II See fa 8

U 2Ofoot equivalents
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160 FEDERAL MARITIME COMMISSION date carriers involved inacombination service of containerized and noncontain erized cargoes Inorder toattract cargo through the Port of New Orleans the Port maintains sales offices inChicago St Louis New York and overseas and regularly advertises itsservices inthe paper inNew York Chicago and San Francisco 18Normal steaming time between New Orleans and Europe isgenerally ten days ifthe vessel goes direct from New Orleans toEurope Ifthe carrier makes calls at other Gulf ports after New Orleans the cargo loaded at New Orleans would have alonger transit timeY In1973 foreign trade for all types of cargo through the Port of New Orleans totalled 31636 000 tons of this 6552 467 tons were general cargo of the general cargo 564 453 tons were containerized of containerized cargo 375 246 tons were inthe GulflEurope trade 18The 375246 tons of containerized cargo inthe GulflEurope trade moved in32160 containers anaverage of 1167tons per container 18HOUSTON The joint raiVwater tariff supplement adding Houston asanorigin or destina tion point for raiVwater service through Charleston toor from Europe became effective September 161973 Inaddition toSeatrain sjoint rail water service Sea Land Combi and Atlantic Gulf Service provide regular container service betwecn Houston and Europe offering atotal of7 sailings amonth Lykes offers LASH barge service inthis trade with three monthly sailings All these carriers call at other Gulf ports and the avertised sailing time from Houston toEurope for these lines varies from eleven tosixteen days Altogether these carriers provide atotal potential monthly capacity of 4767 containers 20foot equivalents through 10sailings This potential ishowever limited bythe number of containers handled bythese ships at other Gulf ports of call 11In1969 approximately three years before Seatrain began direct service at Houston anunexpected surge of container activity inHouston began and the Port Authoritydetennined that further expansion of Port facilities was vitally necessary This culminated inApril 1973 inthe issuance of a40million general obligation bond issue for the development of Barbour sCut of which 29million was committed tocontainer facilities ISIIBxbIbit Sp3ITr 126 130 llInl NIIId OuIf bel oaIl1ll1lol ufope odtoncol nnl tOlfporUand ludy llew bofcnoalllllllol uropo Tr 4950150 153 BxIIiblll8f nnd1lr fIomlbo oI mfonh10 II1e UI1lO1ly of Mr Perr u1lODtlothe of BxIIiblllJ bul lboy baed onlllllerial blequenlly lUraiobed bythe Port they ONlOlled onThe 01o1uwtllufcnip Tr I36 oeq whlc hprobob ypllln thedilf Bxhiblt IBxIIibllllf Soo IITr 215 ITr 229 BxbIbIlIO p21Tr 396 Bthe Ioatil1lllonofjolol nlVoorvice In1973 Tr 296 97320 1012 13



BDOF COMM OF THE PORT OF NEW ORLEANS VSEATRAIN INTERNAT LSA161 As of April 21974 about 95acres were available at the Port of Houston for coniainership operations of which approximately 35acres were being utilized None of the marshalling areas are immediately adjacent toshipside Sea Land sarea for example isabout ahalf mile from the berthing site Approximately 1820million inPort revenues are needed tooperate the Port and meet revenue bond requirements The Port however does not make ananalysis ontonnage required tomeet itsrevenue needs The Port funnels all of itsincome into one pot from which itpays all of itsobligations 27The Port of Houston ispresently able toearn enough money tomeet itsbond commitments but nevertheless contends The diversion of cargo caused byMini Bridge rates toCharleston threatens the future of the Port of Houston Mr Bullock General Manager Operations of the Port of Houston Authority further testified that We tbink except for the fact thai there has been anincrease inbusiness export and import that we would beintrouble now onaccount of diversions which have been caused and loss of business we lost with Seattain onthese commitments And itisdoubtful that we would earn our subscribed 8JI OUJI of money topayoff our abundant indebted service charge ifthings remained asthey were Mr CARousser Sales Manager Port of Houston Authority testified that Continuation of ntini bridge rates over Houston via Charleston for the European Theatre and return creates acomplete denial of all of the initiative effort and investments byboth the Port of Houston Authority and Maritime Industry intrying tobuild anadequate functional and efficient facility inour port toserve the growing market Other solutions must befound toprotect the growth of coastal ranges one versus the other sothat the commerce flow native tothe port slocal market and hinterland isprotected Failure toprotect coastal ranges through the ntini bridge rates would ultimately result inthe development of the east and west coast ports denying the continued growth of Gulf and Great Lakes Ports 3I Neither Mr Bullock or Mr Rousser presented any definitive evidence from which economic detriment of the joint rail water service could bemeasured The record reveals that the Port of Houston ispresently prospering itsvolume isincreasing itismeeting itsdebt obligations 3When asked for adefinitive statement regarding the amount of cargo loss which would befatal Mr Bullock siated that aloss of 15000 20000 tons or more annually would make itdoubtful ifthe Port could meet itsindebtness 33Such estimate was not based onany financial statements or economic analysis though in1973 aprojection was made that the Port would need tohandle 150 000 coniainers in1975 uTr 286 MYr 288 MTr 299 200 IfTr 311 Tr 291 Ex 9pp89Tr 292 IIEx 10paTr 306 In1973 the Port sreserves iDcreued from 1972 IITr 293 294 at Ahbougb Houston was asked toprovide pro forma filWlCiaJ aoaIysis 10demonstrate the break even point for the Port intermS of the number of tofts of carJO handled totally wbetber from containen bulk carso or general carao the Port failed toprovide such informllioa for Ibis record Tr 307



162 FEDERAL MARITIME COMMISSION Approximately atotal of 86million short tons of cargo bulk grain petroleum general moved through the Port of Houston in1973 36of which about 12million tons were handled through the Port of Houston Authority 36In1972 the Port of Houston Authority handled approximately 10373 000 tons 37Of the 12million tons handled bythe Port Authority in1973 only 1400 367 tons were containerized of which 802 592 tons was foreign trade cargo 38As recently as1972 only 75percent of Houston cargo was container cargo all trades In1972 41percent of the cargo handled at the Port Authority wharves was breakbulk cargo 44percent bulk grain 170percent bulk plant 173percent liquid bulk and 28percent other dry bulk 38None of these cargoes are subject tothe joint rail water service Although breakbulk cargo may continue tobesubject toinroads of containeri zation the realities are that containerized cargo isstill asmall percentage of the total of general cargo through Houston Even after the event of the joint raiI water service the number of containers moving through the Port of Houston in1973 continued togrow oIn1973 tonnage of container cargo through Houston nearly doubled that of 1972 Of this containerized general cargo which moved through Houston in1973 43percent 600 000 tons was moving inthe domestic trade The 800 000 tons of containerized general cargo which moved inthe foreign trades comprised only 139percent of the foreign trade general cargo tonnage Of this 800 000 tons only aportion isinvolved inthe Europe UKtrade After Seatrain began calling at Houston inJanuary 1972 the Port used this service along with pre existing service provided bySea Land Combi and other lines topromote acceptance of the pending bond issue at the upcoming election The Port of Houston did not build any facilities which were not otherwise inexistence at the time Seatrain offered itsjoint rail water service from Oakland toEurope via Houston asaninducement toSeatrain toutilize them for that service 3There isnoevidence that the decision todevelop the Port facility with itsunderlying bond issue nor the voters approval was tied toSeatrain providing direct service at the Port The bond issue was approved onApril 141973 On April 11973 the Port Authority had received aletter from Seatrain dated March 271973 6inwhich Seatrain expressed anintention tolease terminal Tr 30MTr 364 Ex 9p5Tn262 64ue9p6a181 Tr 264 266 e9p5No limit IIprovldod by1he pori lor 1973 Some Doubt Ixpreued whelber 1974 eontaiaen will beUJlUt II1973 Tr 301 Tr 302 eb1bt 9p61367 pInm773 116 IOIII ToIIIlcnlgn 1n1972 19387 7760h0rt UKarop h23pon onllorimporU oneI33 pon onllor por18 Tr 627 e13p010lil ol5 798 423 IOIIIln1he UKBuropo 49907I0111 1n1hejolnt ralV Ieo Tr 629 faTr 326 e9p3Tr 327 329 364 365 e9bTr 329



Tr 348 349 BDOF COMM OF THE PORT OF NEW ORLEANS VSEATRAIN INTERNAT LSA163 facilities then under construction ifcertain modifications were undertaken bythe Port The letter stated that ifthe Port would agree toSeatrain ssuggestions then the matter would bepresented toSeatrain sExecutive Committee for approval Inthe letter Seatrain understood that the Port of Houston soffer toproceed onthe above basis would beconditional upon satisfactory passage of the 40000 000 bond issue which isbeing voted upon bythe Harris County voters onApril 141973 Itisapparent from this letter that the pending bond issue was not dependent onSeatrain utilizing the Port ifanything Seatrain was dependent onthe bond issue Inany case the arrangements discussed inthe letter were contingent onthe approval bySeatrain sExecutive Committee and could benot deemed tobeafirmcommitment For avariety of reasons including Seatrain sfinancial position and capital requirements the lease negotiations were never consummated When Seatrain began calling at Houston inJanuary 1972 itbegan todevelop new business for the Port 7Mr Rousser Sales Manager for the Port of Houston Authority oncross examination admitted Ithink Seatrain helped toalarge degree indeveloping new markets He also was of the opinion that there isalack of containership service out of Houston which was why shippers were using the joint raiUwater service but that ifthe joint service was stopped the shippers would find itmore difficult tomove their cargo until additional service was again calling at Houston At the same time the Port of Houston isattracting shippers from the Ports of Galveston and Beaumont because service isbetter out of Houston than those ports InApril 1974 the availability of container bookings at Houston was tight OJ Tothe degree that Seatrain makes direct calls at Houston or tothe degree that Seatrain offers analternative iejoint rail water service tothat degree the booking situation iseased at Houston Ifall the joint rail water volume for the first three quarters of 1973 114 263 tons was business which had previously moved through the Port of Houston the total possible loss toHouston would beonly 26270 50less reduced overhead expenses based onagross profit tothe Port of 23cents per ton with which tomeet overhead and general administrative and other charges of the port Before the advent of the joint rail water service inissue inthese proceedings Seatrain filed atariff with FMC and ICC providing for joint rail water service from Oakland through Houston toEurope As early asDecember 41972 the Port of Houston itself advertised and promoted this service offered bySeatrain nTr 368 Tr 370 ffTr 379 Tr 380 381 743 744 IITr 400 IITr 401 407 408 pExhibit 17b Tr 1080 811086 ItSeatraiD began afull container service toEurope from Houston onJanuary 261972 itdiscontinued this service inSeptember 1973 Ex lOa Tr 316 32ftExhibits 11Ilaorder April 151974 Tr 279 342 See also Tr 564



164 FEDERAL MARITIMIl COMMISSION Since Seatrain nolonger calls at Houston this tariff isinoperative Presumably cargo from Oakland that now moves toEurope via ajoint raiVwater service can utilize Seatrain sminibridge service through the Port of New York BEAUMONT The joint raiVwater tariff supplement adding Beaumont asanorigin or destination point for raiVwater service through Charleston toor from Europe became effective September 161973 No full container ships made any calls at Beaumont in1972 or 1973 Container service in1972 and 1973 was provided bypartial container ship or Lykes Seabee barges Lash Cargo movement through Beaumont isunbalanced Approximately 95per cent isexport 5percent import This imbalance presents aparticular problem relating tocontainer equipment and may affect carrier decisions with regard tomaking direct calls at the Port Exclusive of military cargo atotal of 5189 tons of general cargo were exported from Beaumont toUKEuropc during the period September Decem ber 1972 of which 509 tons were containerized No general cargo originating inUKEurope was received at Beaumont during the periodSeptem ber December 1972 Cargo movements through Beaumont in1973 excluding bulk grain but including bulk scrap bulk shell etc totalled 628 134 tons Of this all foreign trades general cargo breakbulk and containerized accounted for about 288 273 tons IIMilitary cargo comprises the largest item inthe general cargo category moving through Beaumont No military cargo moves inthe joint raiVwater service Regular rail service from Beaumont istwice daily aInthe period October 1973 July 1974 inclusive 345 containers moved from Beaumont inthe joint raiVwater service None came inDuring the period May July 1974 112 containers moved On anannualized basis this Bmountsto 448 containers aslight increase over the October 1973 July 1974 period when 345 containers for 10months 414 annualized were carried Based onanaverage of 1167tons per container 448 containers would carry 5228 tons approximately 18percent of the 288 273 tons of Beaumont sforeign trade general cargo movements Actual general cargo through Beaumont decreased in1973 from 1972 The Tr 37IfTr 758 NTr 765 766 Bu160 11Tr 1lI 16b IOIIql22 Iber Dooo I972 haoriaiufod IaUKIunlpo ItEx 16e Tr 742 43Tr 779 10Tr mBuIINo ftpor Illo por IIforN OrIau 1IId Tr 743
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basis for the decline in 1973 general cargo tonnage is not specifically ascertain
able 1 However a decrease in movement of military cargo in 1973 from 1972

may be a significant factor Another factor may be that the Beaumont area

experienced industrial strikes during the last four months of 1973 Also

Houston has been attracting cargo from Beaumont for regular all water ser

vice This problem of competition between Gulf ports is also indicated in the

Galveston Houston area
10

The joint raiUwater competition accounts for only a minor part of the loss of

tonnage through Beaumont in 1973 In that it offers what amounts to daily
service from Beaumont coupled with a weekly service from Charleston it

increases service available to the Beaumont area

The jont raiUwater tariff supplement adding Galveston as an origin or destina

tion point for raiUwater service through Charleston to or from Europe became

effective on February 11 1974 11
Through June 1974 only 22 containers moved

from Galveston in the joint raiUwater service and none inbound 12

Galveston s container terminal opened in 1972 Container movements in

creased in 1973 and continued to grow in 1974 despite the institution of the joint
raiUwater service 13 In 1973 Galveston handled 9 162 40 foot equivalent con

tainers of which 1 998 were in the U S Gulf and Europe trade In contrast

6 658 containers of which only 14 containers were in the GuIflEurope trade

were handled in 1972 14

Direct full container service to Galveston is provided every ten days by Lykes
Bros Steamship Company s Seabee Service These Lash type vessels send

barges to Houston Beaumont and Freeport Texas which do not receive calls

by the mother shipThe average call at Galveston generates about 200

containers inbound and outbound combined though the trade is not balanced

there being somewhat more inbound than outbound

Although Lykes Bros Steamship Company is an intervenor in this proceeding
it presented no witness All testimony regarding Lykes operations at Galveston

emanated from witness Parker Traffic Manager for the Galveston Wharves 1

He testified that 18 or 20 containers every ten days at Galveston would be

insufficient to warrant a direct ship calF and that Seatrain would have to attract
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166 FEDBRAL MARITIME COMMISSION at least 40containers away from each Lykes call toeven jeopardize the Lykes call at Galveston 80Sllch avolume would equal 2000 containers annually anamount equal toall the containers moved inthe GulflEurope trade through Galveston in1973 No witness ventured that Seatrain would ever come close toaccomplishing thiS 81Lykes Bros Steamship Co has actually added acall per month toGalveston since Seatrain filed itsGalveston tariff supplement 8Total tonnage handled through the Port of Galveston in1973 was 4268 8iOshort tons This includes bulk grains ores sugar etc and othernon containera ble commodities but does not include sulphur moving through the Deval Sulphur Terminal 83Out of atotal of 414 427 tons of foreign trade general cargo containerized and breakbulk moving through Galveston in1973 itisestimated that 181 677 tons were destined for Texas consignees and 166 109 tons originated inTexas Of the approximately 415 000 tons of foreign trade general cargo moving through Galveston in1973 8approximately 26percent 107 000 tons was containerized 88Of this approximately 107 000 tons of foreign trade container ized cargo approximately 23319 tons were inthe GulflEurope trade This 23000 tons are approximately 56percent of the foreign trade general cargo 414 427 tons and approximately 055of the port stotal tonllage 4268 830 tons Galveston switness claimed that ifGalveston were tolose 20percent of itsforeign tradegenera1 cargo itwould destroy that service 88Ifsobased onthe volume of 414 427 tons of foreign trade general cargo which moved through Galveston in1973 aloss of 82885 tons would befatal tothe Port sforeign trade general cargo business However since only approximately 23319 tons of container cargo moved through Galveston in1973 inthe Gulfl Europe trade even ifthe joint railIwater service captured all the container cargo itwould result inaloss of only 56percent of the foreign trade general cargo tonnage substantially less than the 20percent level forecast asdestructive of foreign trade service The contention bythe Port that itcliJlnot survive ifthe joint raiVwater service isallowed tocontinue isunsupported bythe record At the present time diversion of cargo from Galveston toHouston inregular port versus port competition appears tobeafar greater problem toGalveston than loss of business toGalveston asaconsequence of the joint raiVwater service 80PORT ARTHUR There isnotariff for joint raiVwater service naming Port Arthur asastarting or Tr 1166 1168 IIIxIIp7Stitraia buvery UCtle OJl ClIII ClplCity which would enable ittobeneftt from any mtarUllIful ineroase initscurrent volume Tr 1170 100cIay oaIl1l111Oad of 1511Y Laro Olocl Ea150 MLMo ftlod 15e 0aIral CII JOeoaadtultl GIlly 25pIRlIII1 of Tllupnented carlO Ihroup Oalvaton Tr 716 Laro Olocl Ea150 Tr tII7 BINd 011 of 1167ven toaa per uItNew 011II1II and Houaton there wu DOteldmony onIan perCClllllinor Oal 9IZcontallllll Ea15p51167106 9Z0tonJ Tr 697 1998contai111l1 Ea15p51167Z3319tonJ Tr 707 713 1154 1155 1166 1168 Laro Olocl Ea150 Tr 713 1154 1155 Tr 728 c



BDOFCOMM OF THE PORT OF NEW ORLEANS VSEATRAIN INTERNAT LSA167 tenninating point There israil water traffic from Port Arthur which utilizes the port of Beaumont Texas approximately 20miles distant Seafrllin originated joint rail water service from Beaumont onSeptember 161973 Inthe 12month period ending March 311974 only one ship and two barges made adirect call at Port Arthur inthe LeHavre Hamburg trade The barges were for LASH service out of Galveston or Houston Neither the ship nor the barges picked upany containers only break bulk cargo No containers moved through Port Arthur between March 1973 and Septem ber 161973 Some containers may have moved from Port Arthur toHouston or Galveston between March 1973 and September 1973 but inany event one toBeaumont These movements all prior tothe institution of the joint rail water service Houston Beaumont September 161973 Galveston February 111974 isanother manifestation of the inter port competition inthe Gulf The institution of joint rail water service from Beaumont had noeffect oncontainer service at Port Arthur inasmuch asdirect container service had ceased at least byMarch of 1973 six months before the advent of the joint rail water ser vice Seatrain has never served Port Arthur nor does itissue Port Arthur bills of lading ECONOMIC FACfoRs The Gulf ports contend that the joint rail water service diverts cargo toCharleston that otherwise would gothrough their ports tosuch adegree that itthreatens the economic existence of the ports Whether the drawing away of traffic results inunjust or unfair discrimination or undue or umeasonable preference isaquestion of fact for detennination ineach instance 7The simple arithmetic reveals that the ports contention isumealistic At the Port of New Orleans in1973 the inbound and outbound waterborne foreign trade for all types of cargo totalled 31636 000 short tons of this only 6552 467 tons were denominated general cargo of the general cargo only 563 453 tons were containerized of the containerized cargo only 375 246 tons were inthe Gulfl Europe trade The containerized cargo inthe GulflEurope trade is12percent of the cargo moving through the Port in1973 In1973 the total number of containers that moved through the Port of New Orleans was 64020 containers of which 32160 containers were utilized inthe Europe and UKtrade tomove the 375 246 tons through the Port anaverage of 1167tons per container IITr 668 69NTr 611 Tr 669 Tr 671 Tr 672 73Tr 688 7Ro sFrom Jacksonville Florida toPuerto Rico 10FMC376 383 1967 City of Portland vPacific Westbound Cmiference 4FMB664 19Beaumont Port Commission vStOlfO 1I Lines Inc 3FMB556 1951 ExhibiI18f amended These figures differ somewhat from the volumes set forth inthe testimony ofMI Perry consultantto Ihc PortofNew Orleans ExhibitS but since they liebased onmaleriaJ subsequently furnjsbed bythe Port they arcreUed onThe figures ill Exhibit 8include domestic general cargo aswell 85foreign Tr p136 et seq which probably explains the difference between Bx hibitS and Exhibit IBf amended See also Tr 215 et seq 375 246 31636 000 oK118613 percent



168 FEDERAL MARITIME COMMISSION IfSeatrain scarriage inthe jointraiVwater service from or toNew Orleans for the months of May June and July 1974 100 the latest figures available inthis record are annualized itwill carry 2044 containers totaling 23853 tons This 23853 tons is636percent oCthe 375 246 tons of containerized cargo inthe GulflEurope trade itis423percent of containerized cargo all trades itis036percent of the total general cargo and 0075 percent of the total waterborne cargo which moved through the Port of New Orleans in1973 The total cargo potentially jeopardized at New Orleans bythe joint raiVwater service Le375 246 tons of containerized cargo inthe GulflEurope trade amounted toapproximately 12percent of the foreign trade 31636 000 tons moving through the Port in1973 IfSeatrain increased itspresent share 635percent of the containerized cargo inthe GulflEurope trade to100 percent of that trade from 23853 tons to375 246 tons itwould still only impact 12percent of the Port of New Orleans foreign trade The same exercise for the Port of Houston reveals asimilar minimal impact onitswaterborne commerce At Houston atotal of some 802 592 tons of container ized general cargo moved through the port for all foreign trade in1973 101 Annualized Seatrain s1974 container carrying for Houston the joint raiVwater service would amount to3584 containerslo totalling 41825 tons Os This tonnage equals only 521percent of the total containerized cargo inall foreign trades and compares with 42percent inNew Orleans loIncomparison with Houston s1973 total of 6653 193 tons of general cargo excluding barges 1OO Seatrain s41825 tons annualized of container cargo carried inthe joint raiV water service isonly approximately 063percent Inrelation toHouston s1973 5779 050 tons of foreign trade general cargol Seatrain s41825 tonnage isapproximately 073percent The same pattern isreflected at Galveston In1973 Galveston handled 9162 4Ofoot equivalent containers of which 1998 were inthe UKand Europe trade 10The joint raiVwater tariff supplement adding Galveston asanorigin or destination point for raiVwater service through Port of Charleston tothe UKContinent was effective onFebruary 111974 108 Thereafter nocontainerized cargo moved through the rail terminal inthe trade until June 191974 when the joint raiVwater service carried 22containers 100 Annualizing the 22containers would result insome 264 containers moving inthe joint raiVwater service This would amount toapproximately 132percent of the UKContinentllO trade and Ex lieadded IfExbibttl 9p6and 18f INBxhlbit lidadded IRBued 011 InaVerJ cof 1167tonI per container Ineamount of containerized tannase far the Europe UKpart of foreign trade isnot broken oul inHouston sEx 9p6INEx 9p6IIf Ex 9p6Ex 15p5Tr 697 MTr 691 IEll hibiI18r IIOalVtlton witnul Mr Parker Ie8titicd Ihat loss of 20percent of the GulflEuropcan trade would destroy that trade insofar asOllv ton wu coneemed Tr 713 1154 11



BDOF COMM OF THE PORT OF NEW ORLEANS VSEATRAIN INTERNAT LSA169 approximately 29percent of the total foreign containerized carriage Intenns of 4268 829 total tons which were handled through the Port of Galveston sfacilities in1973 1the 3081 tons annualized carriage inthe joint rail water service based onthe average of 1167tons per container 112 would amount only toapproximately 007percent of Galveston stonnage Ifwe postulate that Seatrain could capture the entire Gulf Europe container ized business I998 containers in1973 totalling 23319 tons such volume would only amount to22percent of the total containerized cargo 113percent of the total foreign general cargo and 055percent of the total cargo moving through Galveston From the foregoing we would have toconclude that only ifSeatrain siphoned off Galveston sentire containerized Gulf Europe trade would itapproach the twenty percent which has been postulated asthe level of loss which would destroy such service at the Port No evidence inthis record even suggests that Seatrain has the capability anywhere near that magnitude The record indicates rather that Seatrain has little capacity toincrease itspresent carryings ll3At Beaumont atotal of 112 containers moved inthe joint rail water service inthe period May July 1974 Annualized this would amount to448 containers In1973 the total general cargo inall trades totalled 288 278 tons ll5The 448 containers at anaverage of 1167tons would carry 5228 tons and would beapproximately 18percent of Beaumont sgeneral cargo Thus from anoverall view of the tonnage moving through the ports Seatrain scarriage inthe joint rail water service iscomparatively minuscule Even ifSeatrain were toincrease itscarryings inthis service itscapability for growth islimited asitdoes not have extensive excess vessel capacity tomove additional cargo lleMr Perry consultant tothe Port of New Orleans testified that the Port was essentially self sustaining and that the revenues of the Port are sufficient topay the cost of operations of the Port tomeet the daily operations of the Port and that the Port made aprofit in1973 and that ithoped tomake aprofit in1974 ll7When asked ifitwas fair tostate that asof April I1974 the Port of New Orleans was economically healthy viable and growing Mr Perry answered Yes lleAsked further whether the Port of New Orleans was healthier now from atraffic income standpoint than any other standards that the witness could think of from any other time inthe last five years hereplied yes with this explanation The ports have experienced anunusual growth in1973 that relates tothe very unusual growth of cargo bythe simple fact that export traffic inthis country in1973 has hit all time highs Sotherefore toqualify New Orleans asbeing unusually healthy or healthy and all those good things inIII Late fiIed Ell 15c lit Fn81supra Similar COaverage per container al New Orleans Tr 229 IIEx 18p1lit Ex Additional 18e 345 moved during the tomonth period October 1973 July 1974 Annualized this would amount to414 containers See Ex t8e mEx 16e III fR113 supra IUTr 122 123 IITr 124



170 FEDERAL MARITIME COMMISSION 1973 istosay the ports generally are This isnot tosay that New Orleans couldn thave done substantially better had itnot been subjected toany loss of cargoes mAlso illustrative of this lack of detriment and the same point of view isthe following asset forth inthe reply brief onbehalf of conplainant Port of Houston Authority At page 38Reply Brief Respondent attempts toexcuse itsconduct bypointing tothe fact that this Complainant has realized anincrease incontainer traffic since the advent of the joint raiVwater service This gambit ignores the thrust of the complaint inthis matter which isthat Respondent isdi verting cargo from the natura11y tributary area of the Port of Houston toCharleston South Carolina But for such diversion the increase experienced byComplaint sic would have been even greater Houston sponsored aneconomic witness Mr Bragg who testified regarding the economic impact of the Port onthe Houston community IIHis calculations however are based ontheory rather than being factually based III His conclu sions are based onthe assumption that all cargo carried inthe joint rail water service was cargo which previously had moved inthe all water service He also had nofamiliarity with the condition of the traffic or the volume moving inthe joint rail water service 4His economic conclusions relied ondata published bythe American Association of Port Authorities and aState of Texas input output study and were not the result of any independent study 28The AAPA data inany event was not developed for the Port of Houston but isanational average 27Inaddition the AAPA data isanextrapolation of astudy published bythe Maritime Administration in1956 Itisunfortunate that the assumptions underlying the methodology of the Marad study cannot beascertained Inany event the witness assumed that every ton of container goods shipped across the wharves of the Port had animpact of 20sonthe community of Houston multiplied byafactor of 281ripple effect The witness oncross examina tion conceded that cargo moving through the Houston rail terminal inthe joint rail water service would have aneconomic impact onthe Houston community but did not know what itwas because his study was limited tocargo moving across the wharves of the Port He also conceded that many of the factors which entered into his economic impact study of the cargo crossing the wharves were also present inregard tocargo moving through the rail terminal inthe joint rail water service 130 IIYr 124 Reply brief p2III Exhibi112 121 0Tr 485 487 III Tr 422 For xample IMcolloquy reprdiDJ Iou of 47jobs ill HouIlon Tr 421 III Tr 423 466 But Tr 368 370 114 Tr 423 424 469 485 Tr 351 The AAPA COIlIldon 1ba 000h loll ofc ontainer orIO 20Ineconomic Impact community The roconI does not reveal how much ofthia Idirect benefit toport authorily and bow much 11ripple tffoet nor Indeed how much repreaenll the cqo itself III Tr 426 Tr 426 InBued onMPA dI III Sof TexII input output study See also Tr 548 Tr 432 52See a1ao Tr 439 443 447 450 452 455 457 461 465 468 471 473 531 570 574 592



BDOFCOMM OF THE PORT OF NEW ORLEANS VSEATRAIN INTERNAT LSA171 Although inanadministrative proceeding great latitude ispermitted inadmis sion of evidence into the record the problems raised bythe testimony of Mr Bragg isexemplified bythe following colloquy MRMAYER Your Honor lwould just for the record note thall have the same objection tothe use of the State of Texas Input output study asIhave tothe 20AAPA figure onthe same grounds and Iamassuming that you will rule the same way onitbut Idonot want my objection tobeinthe record onthat JUDGE LEVY Well Mr Mayer Iunderstand your concern And itsaconcern tome because these are premises which this witness used that are not subject toproper cross examination todetermine the validity of itbecause you can tget back tothe basis for itAs Isaid before Iamgoing toallow itbut itsgoing tothe weight of how much reliance we can put onthe basic premises without being able toproperly evaluate them You may continue ifyou will Inany event whatever the validity of the premises and conclusions of the witness regarding the economic impact onthe Houston community of aton of container cargo moving across the wharves hedid not make any similar study of the economic impact onthe Houston community of aton of container cargo moving through the rail terminal inthe joint rail water service 12though admitting there was animpact 1Tothe extent that aton of container cargo moving through the rail terminal has aneconomic impact such impact serves tosoften the economic loss tothe Houston community of cargo which might otherwise move inthe all water service 1Ifthe impact of aton of cargo moving through the rail terminal isequal tothe impact of aton of cargo moving across the wharves the net economic impact onthe Houston community would bethe same whether the cargo moved through the rail terminal or across the wharves Ifanything the record herein indicates that the joint rail water service serves tostimulate commerce byoffering certain advantages tothe shipper 1Cargo moves inthe foreign commerce of the United States whether byanall water service or byajoint rail water service Tothe degree that joint rail water service stimulates commerce itmay actually result inincreased cargo movements Certainly noless tonnage will move byreason of the joint rail water service Professor of International Economics Flammang sponsored bythe Port of New Orleans oncross examination testified basically my statement Exhibit 7says Ithink that foreign trade isvery important tothe State of Louisiana and itsgrowth and that ot the ports of Louisiana are very important tothe growth of the State of Louisiana onahistoric basis and probably for the foreseeable future 1Asked what isyour understanding of the joint rail water service being challenged byports here Professor Flammang replied Idon tknow any thing about itQNothing at all ANot really 137 III Tr 43ISTr 460 483 INTr 410 473 414 1Tr 461 Although the Oulfportll havCl asserted loss of jobs inthe ports caused bythe loss ofvolulDC siphoned off bythe joint raWwater service nowitness could subslantiate this See Tr 521 33584 85also 1092 stipulation Exs IIl1a Tr p99IfTr 99100
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I

I

Professor Flammang also testified that tlte Port of New Orleans is especially
important as a conduit for a majority of Louisiana s exports of manufactured

goods and agricultural as well s

There is no serious dispute that the Port of New Orleans plays an important

part in the commerce of Louisiana and even beyond There is serious dispute
whether the joint railwater service in issue here seriously jeopardizes the

commerce of the Port and of Louisiana or areas beyond Certainly Professor

Flammang did not assert that such service jeopardizes the commerce of the Port

or of Louisiana In fact Professor Flammang knew nothing about the service or

its impact This raises the question whether if such service were a serious threat

to the area s international commerce and economic well being an expert on

Louisiana s foreign trade would be unaware of such threat

We may reasonably conclude that the joint railwater service does not jeopar
dize the international commerce of Louisiana The reason being that the com

merce flows out of or into Louisiana whether moved through the Port by all

water service or moved through Charleston via the joint railwater service

A further factor which cannot be overiooklld in determining the impact of the

joint railwater service on the maritime commerce of the United States is that

whatever the economic impact this service may have on the Gulf Ports there must

of necessity be a counterbalancing impact on the Port of Charleston 9 Thus if

viewed from a national point of view as this Commission by statute must rather

than a sectional point ofview the economic impact of a joint rail water service is

balanced

NATURAL TRIBUTARY AREAS

Complainants seek to have the joint railwater service found to violate section

8 of the Merchant Marine Act 1920 On the issue raised in this proceeding
section 8 states in pertinent part
Sec 8 TbIIlt8baII be the duly ofthe boanI now theoPMC in cooperation with the Secretary ofWar

with the o of JlCIIIIOlinI encouraainI and developina poIlS andtranaportatlon facilities in

conneclion with water COIIIIIIeICe over wblch It juria41clion to investigate territorial repons and

zones tributary to such porta taklnll into conalderatlon the economies of transportation by rail water

and b1ahway and the natural iIIreclIon of the flow of commerce and to investigate any other

mailer that may lelld to promote and enCOUfBlle the use by vessels of porta adequate to care for the

fralaht wblch would natura1ly pass lbrouah such porta

The Commission in Intermodal Service to Portland Oregon Docket 7019

mimeo p 40 14 SRR 107 132 October 29 1973 interpreted the function of

section 8 as follows

Moreover as observed by the Court of Appeals for the Fifth Circuit in Port ofNIW YorkAuthority v

F deralMartlm Commis ion 429 F 2d upra at 670 section 8 is only a statement ofcongressional
policy to be pven welsht by the Commission It does nol like section 205 Merchant Marine

Act 1936 for example proscribe any particular conduct

It is clear therefore that section 8 cannot operate as a statute which confers

Tr 101 102

lit Tr 470 To thb end It I noced that the Port of Houalon and Seatrain tipul led that 10 the extent that the same amount of carlO

would move duouthlhe Port of ChIrIuton lbat 1 lmllar number oflonphortmanJ man bours and stmilar amounh otM would

be paid
It

The Wilt Qulf and Ihe Soutb Atlantic in the same IL A district and have the lame contml Tr 1092

141 11111 has comtnOftIy been pprened u Ibo concept of natWIlly tributary carlO



BDOFCOMM OF THE PORT OF NEW ORLEANS VSEATRAININTERNAT LsA173 any substantive rights onthe complainants Nevertheless aconsideration of the concept of naturally tributary cargo and itsapplication tothe issues raised inthis proceeding isnecessary for aproper understanding of the role of joint rail water service inthe maritime commerce of the United States The question of what constitutes aport snatural tributary area isinlarge measure similar tothe question which came first the chicken or the egg Mr Vianna the expert witness onnatural tributary areas sponsored bythe Gulf ports defined itasthe geographic area within the United States which has historically depended onthe port for services He continued Indefining the natural tributary area of the Port then the question isnot how important isthat area tothe Port scargo movement but rather how important isthe port relative toall shipments toor from the area inquestion 141 Ifthis definition isadapted toitslogical conclusion itwould mean that once anarea ships itsfirst cargo and that first cargo goes through agiven port bydefinition that port at that moment becomes the most important port relative toall shipments one from the area inquestion As such the area bythe witness definition becomes naturally tributary tothe port When the second cargo isready for shipment itmust gotothe port onwhich the area has historically depended that isthe port through which itsprevious cargo has moved Thus even though new ports may come into being though new facilities may beavailable at other ports though new modes of transportation may become available whereby other ports may thence beutilized nocargo may beshipped except through the historic port towhich bythe witness concept itisnaturally tributary This concept ignores developing technology even ifsuch technology were toresult inserving shippers faster better or at lower cost Indetermining whether cargo isor should bedenominated naturally tributary toaparticular port anumber of obvious questions present themselves and which itseems must beanswered inthe affirmative tosustain aholding of naturally tributary cargo Are the cargo sorigin or destination geographically proximate tothat port Inwhat way isthe flow of cargo through that particular port inthe public interest What economic factors bind cargo inextricably toaparticular port None of the complaining ports was able toestablish that cargo moving inthe joint rail water service originated inor was destined for areas sogeographically proximate tothe port astobesusceptible of objective delineation iearadius within which the cargo can ipso facto bedenominated naturally tributary 142 None of the complaining ports were able toestablish that the flow of cargo through that particular port was inthe public interest either because the port sfinancial stability would otherwise bejeopardized or that unemployment of aserious or substantial nature would occur inthat port byreason of the existence of the joint rail water service or that the port area seconomy would beseriously or 101 Exhibit 6ap1The Vianna Study onnaturally tributary cargO oriented toorigination of cargo and destination bystate via specified pan isbased on1970 dam which isthe latest year inwhich thai particular type of data has been accumulated Containerized cargo movements through Gulfports in1970 were minimal the overwhelming volume of general cargo was break bulk Cargo flows inthe study musl beconstrued inthat context Late field Ex ISestimates cargo originating inor destined for Texas This cargo isnot necessarily that carried inthe joint rail water service nor was such Texas cargo claimed asnaturally tributary toany specific port None of the 1998 containers that moved Ihrough Galveston in1973 tothe UKEurope could beidentified asspecifically having originated at aTexas point or were destined toaTexas point Tr 702 3



174 FEDERAL MARITIME COMMISSION substantially hanned byreason of the existence of the joint rail water service 143 There isnoevidence inthis record respecting what economic factors bind cargo inextricably toaparticular port Toassert that aservice isunreasonble or unjust or unduly prejudicial isinsufficient facts establishing the assertion are required tomake such afinding This record isdevoid of economic facts which show that certain cargo issonaturally tributary astobebound toaparticular port and that the public interest would becircumvented ifthat cargo did not flow through aparticular port The great advantage of the container isitsflexibility From this stems itsgreatest utilization intermodality Enabling statutes were conceived before there was any intermoda1 capability The legislative history of those statutes does not concern itself with the problems of containerization and intermoda1ity Itisinconceivable that the Congress should have intended tostifle development of maritime commerce ifsuch development were toresult iniMovations whereby shippers would beoffered alternative services and which could result infaster better or lower cost transportation 144 Whether intermoda1ity and joint rail water service offers faster better or lower cost transportation asitsbackers believe or whether itwill change historic traffic patterns tothe detriment of present beneficiaries albeit tothe benefit of present non beneficiaries asthe Gulf ports contend ispresently anopen question since the development isinitsinfancy But the important thing isthat itgives shippers aviable alternative Achoice As the competing services and competing ports vie for the shippers consideration they will each strive toimprove their attractiveness This must necessarily redound tothe benefit of the shipper the maritime commerce of the United States and inthe largest and best sense tothe benefit of the public interest All within the meaning and conteJ tof the Shipping Acts Intermoda1ity and the joint rail water service are the logical extensions of the containerization revolution Inorder tofully develop this transpOrtation concept itisimperative that containership cargo beaccumulated through the use of feeder services inasfewof the larger ports asreasonably possible thus minimizing containership time inport and enhancing frequency and regularity of service Only through the utilization of load centers can containerships realize their true productive potential Inevitably aterritory which has been naturally tributary toaport for break bulk services will not betributary for full container Ibo 1Ild lIIIpIOloltbojollll raIIIw pmtoUoIy IdotoIlIn tbo oeclkm ECONOMIC PAcroas KIbo Cc mmIJ bIIlpIIy put 1Wbav alway Ilri IlIlboriIy InIlIIlIIIII Ivtbo da01tbo filII 0I1IIW1 trwparllll pballOllllllll III rrnodaI SIlIPorl and 0IlooIr4IN 7Q19mImaop 3414SRR UI7 I28 00tdlar29 1973 Slmllarl lDllpOi IooqfCMMlMrMarIMUM IIPMC476 489 19611 tboCammlHloD IDaqttbo JMarI IIId pIaJ UI nIaIama ilDpnlvtcI tor aIdppen AI wu Hid Intbo 0nIar olIDVIIlI Cc mmIJaInD 1IOl1ntUld or perm Iotbo 0I1IIIppiq 1lDII IItbo bylilted DObobyIIOIullqQoa InIIlDtbo of dIt llot olalIlPU vOuIallldo4prioo1pi1a 1Ild wID IUItI IIII1a odv 1nall fIoIcII 1Ild owparIIIIoo bava Iqulolly upon 11I1ncIIapulib1o lbOI tbo JCommII DIlII 11poIlIn 1Ild 1III vIIw wboo IloIIld IW1I1ldNlaa Soa a1WINUI anIntrwparIIIIoo 1ICII utrIbutar ma DOloapr lIUlt oItrul cl1ldoD IhouId mIb itoIIu 1bIt CCIIIIIPII CIDDOC prevail ifpnvtII1 fn1m ilI1Iriq tbo IIIlppiDJ public or llDOvad IICII IntrwporllUoo Ov 1Id OCP Rat Abw1HI 12PMC184 232 1969



BDOF COMM OF THE PORT OF NEW ORLEANS VSEA TRAIN INTERNA TLSA175 ship services 143 Joint rail water service enables full containership operators tominimize shuttling expensive ships back and forth between ports and at the same time enables the handling of containers over abroad geographical range This method of operating comports with the innovative nature of containerized shipping Ifcontainership operators are able toutilize joint raill water service inserving shippers containerized shipping will develop toitsfull potential Toprevent this and require rigidity based onoutmoded transportation concepts will stifle intermodal advances inocean transportation tothe detriment of the maritime commerce of the United States and would becontrary tothe public interest Indetermining adefinition of natural tributary cargo the ports expert witness Mr Vianna was asked QDid you analyze any oflbe decisions of the Federal Maritime Commission indetermining what the legal definition of naturally tributary cargo was ANot toany extent Idid read over excerpts of the Portland case Idon tknow the number of itFrom my understanding of these excerpts Icould not find avery rigorous explicit definition of what isnaturally tributary based strictly onthe data ondomestic origin and destination Sothey couldn use this particular approach QThe excerpts were supplied bycounsel AYes Mr Perry Thus itisclear that whatever the Commission sconcept of naturally tributary cargo isitisnot the concept utilized bythe witness that isadefinition based ondata ondomestic origin and destination Let there benomisunderstanding regarding the Commission sconception of the term naturally tributary asutilized inPortland 148 Recognizing that itwas faced with the issue of the extent towhich the peculiar features of large highly specialized containerships should alter the criteria which the Commission had evolved for examining the lawfulness of practices under which carriers serve ports without making direct calls the Commission inPortland continued Indetennining the validity of 8uch practices we of course recognize our regulatory obligation tobeflexible inadopting our procedures tonew developments inthe tran8portation art As the Supreme Court has observed this kind of flexibility and adaptability tochanging needs and patterns of tran8portation isanessential part of the office of aregulatory agency Regulatory agencies donot establish rules of conduct tolast forever they are supposed within the limits of lawand of fair and prudent adminislration toadopt their rules and practices tothe Nation sneeds inavolatile changing economy They are neither required nor supposed toregulate the present and the future within the inflexible limits of yesterday The concept of naturally tributary cargo has asitspurpose the maintenance of the movement of cargo through those ports which because of acombination of geographic commercial and economic considerations would naturally serve such cargo See egStockton Port District vPacific Westbound Conference 9FMC121965 aff dsub nom Stockton Port District vFederalMaritimeCommission 369F 2d380 9th Cir 1966 cert den 386U S1031 l967 Sea Land Service Inc vSouth Atlantic and Caribbean Line Inc 9FMC338 1966 Pacific Coast bIitial Decisioa served October 51970 inDocket No 7024Agre wwnt No 983S JaptUlese UMS Pacific Northwest Ct JltlaiNnhips StrYlcI ASrlnnnu IISRR 994 ultimate cooclusions adopted by1be Commission 14FMC203 1971 Ex lBp714Tr 84B51411 Intnmotllll Service toPonlond Oregon Docket No 7019mimeo p27ct scq 14SRR 107 124 et scq 1973 14Amtrican Trucking Association Inc vAtchison Topeka Sonia Ft Railway Co 387 US397 416 1957



176 FEDERAL MARITIME COMMISSION EuropNn Colfference Rules 10and 1214FMC266 285 288 1971 Itcannot rationally beapplied and hIS infact been specifically rejected inasitualion inwhich the cargo for which porIs compete isdestined for or moving tothe central United Sl8le8 IeOCP overland cargo As we observed inInvestigation of OverlandlOCP Rates and Absorptions supra lbe naturally tributary concept bued upon section 8of the 1920 Act hIS todowith the territory locaUy tributary toaparticular port not with the general territory which anentire range of ports or more tIum one rang or sesboard may serve competitively aI 224 101be Court of Appeals forthe Fifth Cin uit affinned thisapproach tothe naturally tributary concept sl8ling we IIlODOl prepIIed tohold thai the midwestem portion of the United Stales isnatwa1ly tributary topetidODer porI8 No authority hIS been called toour attention which woulde tend the natural tributary scope of 18tosuch limits Pori of New York Authority vFederal Maritime Catnmlsslon 429 F2dsupra al670 The Commission further stated we have applied the natwa1ly tributary concept tocontainerized cargo inthe past and would continue todo80here were only local cargo involved But ISshown bythe OCP case supra the concept hIS nomateriality tocargo moving toor from the centra1 United Sl8le8 Such cargo canoot besaid tomove naturally through any particular ocean gateway Ibeproblem with respect toaoch cargoes isnot one of determining through which gateway they would naturally move but rather one of attemptina todefine the etenlto which camera may adopt various practices designed toenable tlemtocompete for these Catlloes Mlmeo p31148RR 127 Inthis regard the testimony of Mr Perry consultant tothe Port of New Orleans and General Manager of the New Orleans Traffic and Transportation Bureau intervenor herein isparticularly pertinent QOf the containerized cargo inthe foreign trade thatlllQved from New Orleana or across the wharves of the Board of ComInissloners of the Port of New Orleana toEurope and the United Kingdom doyou know how much of the 375 246 tons originated within the local port area of New Orleana And bylocal use aradius of SOmiles ifyou win ANo but Ihave anopinion QWhat Isyour opinion Mr Perry AIbelieve that dealing with the fact that you that Burope and the United Kinjdom have opened foreilD quite abit we havee perienced aIfOWlh in72and 73Asubstantial volume of this was from approximately a350 mlle range of New Orle8na and peihaps tosome tant beyond that But Idoubt very seriously iflt was within close proximity toNew Orleans aswithin lOll miles say being close pro imlty QYou think most of itwas inecess of 100 miles from New Orleana AYea IdoJUOOB LEVY Sioce you are you were talkina about cargo originating You are talking about cargouldmately destined 1baI swhat Iamtrying tosay QDid you mean destined AIdid indeed OriginatinJ and destined QIfsomeone were topick upthat number what ilit100 mllel from New Orleana 200 mllel AIalated that my range at thai point intime would beInthe vicinity of 300 miles Q300 llliles or more AUh huh With the substantial part of the increase Thus whatever the merits of the Port scontention the bulk of the cargo complained of asbeing carried or which could becarried inthe joint rail water service originates inor isdestined for areas distant from New Orleans and should not bedenominated local cargo 11SHGIlD BIUttDIUPort COIMIi 1oII SHlmI UIIU Inc 2USMC699 703 1943 lit Tr tppt042 t43
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Insofar as the historical movement of cargo is concerned Mr Vianna s study
is based on 1970 movements the latest figures available at the time of the study
In 1970 however container movements in the GulfU K and Continent trade

were not included in the Department of Commerce s issue of a compilation
entitled Foreign Ocean Borne Trade of the United States Containerized Cargo
on Selected Trade Routes The report states that it is designed to cover

those trade areas which have the highest concentration of container shipping
The Gulf U K and Continent are not included in the issue concerning the 1970

year Statistics for the Gulf U K and Continent were not included until
1972 3 It would thus appear that whatever validity Mr Vianna s historical flow

concept has it was not based on any historical flow of appreciable amounts of
container cargo in the Gulf U K and Continent trade Whatever history contain
er cargo flow has is of recent origin and to a degree that history includes the his

tory of the joint railwater movement

Seatrain s witness Mr Flitter disputes the Vianna theory of history in

determining naturally tributary cargo Mr Flitter is of the view that History
has no bearing He admits that geographic proximity may well be a factor in

determining naturally tributary cargo but inland mileage rates are also a factor
He points out that the advent of FAK railroad rates between inland points and

North Atlantic ports was a tremendous stimulant in funneling container cargo to

North Atlantic ports Thus inland mileage rates were a strong determinant in

establishing cargo flow It is his contention that the growth and development of
containerization has radically changed the entire concept of naturally tributary
cargo Old concepts of naturally tributary cargo are practically outmoded

inasmuch as containerization can change cargo flow in accordance with changing
economic factors rather than historic factors JU

From the foregoing there emerges the proposition that the Commission does
not conceive of cargo being captive to a port whether it be denominated

naturally tributary cargo or otherwise A combination of factors always
enter into consideration of whether cargo may lawfully pass through one port as

distinguished from its claimed passage through another The ultimate determina
tion of what is the public interest involves a balancing of these various factors

Economic soundness is a factor which heavily weighs in favor of allowing cargo
to flow through either of competing ports as being in the public interest

As the Commission succinctly put it The problem with respect to such

cargoes is not one of determining through which gateway they would naturally
move but rather one of attempting to define the extent to which carriers may

adopt various practices designed to enable them to compete for these car

goes
17

In considering the historic flow of cargo which becomes denominated natu

rally tributary it must be remembered that various factors have contributed to

Ex 20

l Ex 21

M Tr 98689

M Ex 18 pp 13 14

M A coatrary position is taken by Houston witness C B Strango Tr 634636

t mnodal Service to PortIoNl DregDocket No 70 19 mimeo p 31 14 SRR 107 127 1973



178 FEDERAL MARITIME COMMISSION such flow for example the location of the shipper the frequency of service herequires the inland rate structure the inland transportation network Undoubt edly other specific factors have influenced specific shippers of specific cargoes at specific times Mr Strange General Manager of Houston Port Bureau Inc testifying oncargo naturally tributary toHouston stated that from ashipper spoint of view indetermining natural flow you simply look tothe service available from the port tothe foreign country and determine your total transportation costs He said economics dictate tothat shipper stransportation manager tomake the best profit for his company U8 Inventory needs inthe foreign country and frequency of service are also factors for the shipper sconsideration Analysis of this testimony indicates that ashipper sconcept of naturally tributary cargo isHow doIget my cargo from my plant tomy consignee inthe cheapest fastest and easiest manner Ashipper isnot primarily concerned with whether his cargo moves all water or byjoint rail water or whether itgoes across the wharves of Port Hor Port CItwould beunreasonable and not inthe public interest topreclude ashipper from having achoice of alternative services whereby hecould make aneconomic judgment of how tomake the best profit for his company Ifthe respondent were the only carrier offering container service from the Gulf tothe UKand Northern Europe itsdecision whether tocall itaparticular port or ports would deprive ashipper of the ability toreach aneconomic judgment of how tomake the best profit for his company He would simply have toutilize that carrier sport of call and that carrier sfrequency of service Ifonthe other hand asisthe actual case anumber of carriers offer container service from the Gulf tothe UKand the Northern Europe then the shipper has the capability of reaching aneconomic judgment of how tomake the best profit for his company The shipper isnot dependent onasingle port of exit or entry asingle frequency of service He can freely determine which offered service itisinhis best interest toutilize The total costs of transportation frequency of service service and each and every other factor with which heisconcerned can beanalyzed and aweighted judgment reached Tothe extent that any factor isprecluded tothat extent his judgment isboxed intoapredetermined result Ifports aswell ascarriers are obliged tocompete not incost but inservice then the competition must necessarily redound inimproved service and increased benefit tothe shipper and tothe public interest Ifports direct their efforts toattracting shippers and carriers byincreased facilities and service byeliminating traffic congestion byincreased security inshort bymaking itdesirable toutilize that particular port then the public interest aswell asthe port sisadvanced and enhanced Ifonthe other hand aport sinterest isprotected sothat competition and alternative services are eliminated the port may temporarily benefit but the shipper and the public interest inthe largest best and purest sense of the term will surely suffer The Commission has stated that carriers and consignees also have interests Which the Commission must strive toprotect and that the public interest isITr 534 538 Ifr537



BDOF COMM OF THE PORT OF NEW ORLEANS VSEATRAlN lNTERNAT LSA179 much larger than the needs or desires of aparticular port area 8Itisunlikely that the Congress representing all of the people intended toconstrue the public interest asthe port sinterest What isgood for the port mayor may not begood for the public But what isgood for the public iscertainly good for the maritime commerce of the United States The Shipping Act was never intended toeliminate competition Itwas intended toeliminate destructive competiton Competition which benefits ashipper byoffering alternatives cannot besaid tobedestructive Toeliminate the alternative would beadestructive act Itisfound that the joint rail water service does not preclude the development of the Gulf ports and taking into consideration the economies of transportation and the natural direction of the flow of commerce such service isnot detrimental tothe commerce of the United States and such service isinthe public interest ABSORPTIONS The complainant Ports allege that the joint rail water service isanunlawful absorption of inland transportation costs bySeatrain The joint rail water tariff provides that the shipper istopay the water carrier the full transportation cost asamatter of convenience and the water carrier isthen topay over tothe railroad itsdivisional share of the revenue The railroad payments are made onadivisional basis inaccordance with the tariff onfile with both the ICC and FMC 8The joint rail water service isinmany respects similar tothe overlandlOCP rate system which this Commission has approved 8See Port of New York Authorityv Federal Maritime Commission 429 F2d633 5th Cir 1973 cert denied 401 US909 1971 See also Pacific Westbound Conference vFederal Maritime Commission 440 F2d1303 5th Cir 1971 cert denied 404 US881 1971 Board of Commissioners Port of New Orleans vFederal Maritime Commission 404 F2d1312 5th Cir 1971 Inthe overlandlOCP cases the Commission concluded that the practice of combined usage of rail and water carriers tomove cargo ininternational trade did not violate sections 16and 17of Shipping Act 1916 The Commission found that this practice was designed tomeet and foster competition and was not unlawful Investigation of Overland OCP Rates and Absorptions 12F MC184 187 1969 aff d429F 2d633 5th Cir 1973 Although the joint rail water service issimilar tothe rail water transportation system known asthe overlandl OCP rate system ithas several innovative features which increase itsflexibility Instead of two tariffs and two bills of lading asrequired inthe overlandlOCP system joint rail water service involves asingle tariff and asingle through bill oflading 83Ifoffers asimplified service for IIntmnodal Service toPortland Oregon Docket No 7019mimeo p39October 291973 14SRR 107 131 See also Stocklon Port District vPacific Westbound Conference 9FMC12281965 11Ex 18pp34Tr 560 602 03969 70IOverland OCP rates are ocean or water rates covering only the water portion of the freight movement TIle rail counterpart of these rates are the export import raleS filed bythe railroads and approved bythe Intcrlltate Commerce Commission Tbe Seatrain specimen bill of Jading Irequired tobetiled aspart of the tariff provides for joint responsibility for the goods being hipped



180 FEDERAL MARITIME COMMISSION shippers and provides for payment toone of the participants inthe joint service usually the water carrier who acts asaconduit for railroad revenue thereby enabling the shipper tomake one payment for rail and water freight charges As such the joint through service represents atrue joint rate situation Inajoint rail water service the divisions tobepaid toeach carrier are not inthemselves illegal nor can they bedeemed tobeabsorptions unless itcan beestablished that one carrier ispaying another carrier for services which the fIrst carrier isobligated toperform and which the second carrier isnot obligated toperform Inall cases where the Commission has forbidden absorptions equal izations or proportional rate practices the carrier has assumed costs which the shipper otherwise would have borne Innocase has the Commission found such alleged practices tobeimproper where the carrier has not assumed any costs which would otherwise beborne byshippers See Pacific Coast Equaliza tion Rule 7FMC623 1963 afrd sub nom American Export Isbrandtsen Lines vFederal Maritime Commission 334 F2d185 9th Cir 1964 Investi gation of OverlandlOCP Rates and Absorptions 12FMC184 afr dsub nom Port of New York Auth vFederal Maritime Com n429 F2d663 5th Cir 1970 cert den 401 US909 1971 There isnoevidence inthis record of inland freight costs being paid byawater carrier or arailroad that should befor the account of the shipper Even soMr Doyle GOwens Traffic Managerl Sales for the Port of Beaumont contended that anabsorption exists whenever acarrier sdivision of the joint rail water charge isless than the carrier slocal rate IIThe same witness jantithetically does not consider arailroad export rate tobeanabsorption even though itislower than the railroad slocal rate Ultimately the witness rationalized the contradiction byexplaining that inone case there was adiversion from aport and there was nodiversion inthe other case Thus absorption isnot really absorption but diversion And diversion really isthe practice complained of The issue of the course iswhether there isadiversion and ifsowhether itisunlawful The cases relied upon bythe complainants donot support their position Ineach case cited the practice held toviolate the Shipping Act involved diversions of cargo bythe device of absorption byawater carrier of ashipper soverland transportation costs Inthis proceeding ithas already been shown that the shipper pays the full transportation cost and the participating carriers then split the revenue onthe basis of the divisions contained intheir ftled joint rail water tariff There has been nosupportable contention inthis case that Seatrain absorbs inland freight charges The Portland decision isnot supportive of the complainants position That case dealt with inland absorptions bywater carriers while joint rail water service isatrue joint rate though route service not involving absorption of inland costs The Commission inPortland made itclear that the practices there inquestion including the ocean carrier paying the freight charges for the inland transporta tion of cargo from Portland toSeattle absorption were different than those involved injoint through service The Commission stated 1MTr 680 UTr 746 Tr 747
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our regulation with respect to the filing of through TOUIeS and through raleS was nol intended 10

apply to a service like thaI under consideration Mimeo p 46 14 SRR al 136

The concept of naturally tributary cargo cannot rationally be applied and has in fact been

specifically rejected in a situation in which the cargo for which ports compete is destined for or

moving to the central United Slales i e OCP overland cargo As we observed in Investigation of
OverlandlOCP Rates andAbsorptions supra The naturaIly tributary concepl based upon section 8
of the 1920 Act has to do with the territory locally tributary to a particular port not with the general
territory which an entire range of ports or more than one range or seaboard may serve

competitively Mimeo p 28 14 SRR at 125

Complainants also rely on City of Mobile v Baltimore Insular Line Inc 2

U S M C 474 1941 Again the case simply is not supportive of their position
In that case the Commission s predecessor agency prohibited a conference

practice in the U S Puerto Rico trade which permitted unlimited equalization
between all U S Atlantic and Gulf Ports

Given the unqualified and unjustified nature of the conference s equalization
absorption practices in City of Mobile the relative length of the overland and

ocean portions of the total movement therein the different statutory basis for

judging domestic tariffs and the vast changes in transportation techniques since
the ruling ofCity ofMobile this case in no way should be deemed a precedent to

be applied in this proceeding
The Commission s decision in Sea Land Service Inc v South Atlantic

Caribbean Line Inc 9 F M C 338 1966 cited by complainants does not

change this result The service of the respondent water carrier in that proceeding
involved the absorption of freight charges between Jacksonville and Miami

Florida on substantial amounts of cargo destined for Puerto Rico The water

carrier continued to show Jacksonville as one of its terminal ports with ocean

rates between Jacksonville and San Juan identical with those between Miami and

San Juan yet when goods arrived overland to Jacksonville through substituted

service they were reloaded and sent by rail and truck to Miami with the water

carrier for the most part paying an extra amount for the substituted service to

the land carrier

There is no similarity between the service in Sea Land and the joint railwater

service No extra amount is being paid to the railroads in the joint railwater

service they receive only the division expressed in the ICC and FMC approved
tariffs The joint service is not a substitute service Seatrain does not hold out

an all water service and then perform part of that service by substitute truck

service The railwater service in issue in this proceeding is the service provided
without any deviations from the published tariffs on file at the FMC and the ICC

The record is devoid of any payment by Seatrain of any expenses attributable to

the shipper or to the railroad

In a joint railwater service the obligations of each carrier mode are clear to

transport the goods between given points And this performance is not an

absorption even if the division between the carriers is not based on a precise cost

of service formula The division is a matter of contractual agreement between

the modes subject to approval by the regulatory agency having appropriate
jurisdiction and neither mode pays the other to perform services which the first

mode is obligated to perform Accordingly it is concluded that Seatrain s

participation in the joint railwater service and the division between Seatrain and





The CommiJsjoahas stateddlll weblveal ystriven lOadminislerOW RlJUlatory authority in1IUlMCI mostconducivCllOthe deveJopmeatoflhe full potential ofnowly omoraiDI transporwion pbcnomena mernwdt Jl Service toPortland Oregon Docket No 7019Mimeo p3414SRR 107 128 Oco ber 291973 IfADythiD whicb impedes free cbolce amona CODItantly cblngina allematives provided bytechnical changes intraffic and ttan spotWioamedKJdsi8adeterimentto iDthe IODj RID Swift Co vGUlfandSOllthAtl HavatltJ Conf 6FMB21S 226 1961 BDOF COMM OF THE PORT OF NEW ORLEANS VSEATRAlN INTERNAT LSA183 approach of dynamic realism isrequired Tothis end inJapan Line Ltd vIeeandN YKLines Inc vICe Nos C74l511 SCand C742029 SCUSDC No Calif January 221975 inacase involving intermodal transportation services the court found that the ocean carriers implemented programs which permit their customers torealize significant savings intransit time freight charges documentation costs and insurance losses when shipping goods from Japan toChicago via inter connecting transportation services Inconcluding that such programs did not thereby convert the carriers into Part IVfreight forwarder subject toICC jurisdiction the court citing American Truck ing Association said Inclosing we note that plaintiffs services will provide avital improvement tointermodal transportation service without any added expense toshippers and that not burdening plaintiffs with the complexities of regulation bytwo separate federal agencies advances the Supreme Court sdetermination that encouragement of intermodal coordination isinthe public interests This nation sgrowth isvibrant proof that asapeople we have not been afraid of innovation Itwould strain the interpretation of the Shipping Acts beyond credulity toconclude that they require the Federal Maritime Commission todestroy and prevent asignificantly innovative development inthe maritime commerce of the United States 73which redounds tothe benefit of the shipper Lethe consumer inthat the consumer utilizing the goods which move incommerce ultimately absorbs the cost Not only does the innovative service redound tothe benefit of the shipper but onthis record nosignificant detriment can beshown toredound tothe ports What we have here isanew additional and innovative service at rates roughly comparable toanall water service The public interest and the economy asawhole isenhanced anytime the public isoffered anadditional service which itmayor may not utilize at itsown discretion The tide of events bywhich new and efficient operating modes come into existence cannot beheld back bythe dead hand of outmoded conventions Even ifwe were totry todosowe would bedoomed tofailure The public interest can not beperverted byprecluding the utilization of more economically efficient and effective transportation modes and services 74And nowhere inthe statutes can there befound any language which would lend credence toadoctrine of eco nomic inversion Like Lot swife we would find looking back afatal act Our economy cannot afford additional shackles There isnospecific evidence that any particular cargo which moved inthe joint rail water service had previously moved indirect water service from toany particular Gulf port and would have continued todosobut for the new service No shipper testified that cargo moving bythe joint service would otherwise have moved through any specific port All testimony tothis effect was conjecture By any standard of burden of proof the complainants have failed Surely ifcom





WASHINGTON DCSeptember 51975 SSTANLEY MLEVY Administrative Law Judge BDOF COMM OF THE PORT OF NEW ORLEANS VSEA TRAIN INTERNA TLSA185 ascertain liability asbetween themselves The complainants cannot expect the Commission tofind that the public interest isserved byconcluding that the all water service issuperior and banning the inferior service ifshippers have the choice use the joint rail water service because intheir opinion itserves their interest better than the all water service Ifthey thought otherwise itisreasonable tobelieve they certainly would utilize the all water service Itisconcluded therefore anoption of service has been offered the shipping public which the shipping public believes initsown best interest toutilize For every man hour of labor lost byone port aman hour of labor isgained byanother port 9Inaddition rail man hours are brought into existence bythe service which could not have been realized but for the offered service The record indicates amore efficient fuel and energy allocation byreason of the joint service byeliminating the need of ships totransit the Gulf On nobasis but self interest can the position of the ports bejustified onthe record inthis proceeding Inthe larger arena of the public interest and general economic welfare of the nation asawhole the joint rail water service should bewelcomed and encouraged rather than condemned The joint rail water service does not violate the concept of naturally tributary cargo inthat itdoes not preclude the development of the Gulf ports and taking into consideration the economies of transportation and the natural direction of the flow of commerce the joint rail water service between New Orleans Houston Beaumont and Galveston and ports inEurope and the United Kingdom utilizing the Port of Charleston South Carolina isnot detrimental tothe commerce of the United States and such service isinthe public interest Seatrain sparticipation inthe joint rail water service and the division between Seatrain and the railroads does not constitute anillegal diversion or absorption practice since neither mode pays the other toperform services which the first mode isobligated toperform The rates set forth inthe tariffs filed with the Commission with respect tosuch service are comparable tothe rates for all water service and are not unreasonable unfair or discriminatory The joint rail water service between New Orleans Louisiana Houston Beaumont and Galveston Texas and ports inEurope and the United Kingdom utilizing the Port of Charleston South Carolina isnot unlawful unfair unjustly discriminatory or illegal within the meaning of sections 1617and 18of the Shipping Act 1916 46USC815 816 and 817 or violative of section 8of the Merchant Marine Act of 1920 46USC867 UTr 942 ItSee fns 134 and 139 supra ITr 584 IfOBStran eGeneral Manaler Houston Port Bureau admitted onCfOSS examiDltion that the public interest concept must exteftd toshippers and other port areas and necessarily extends beyond the parochial view of me Port of Houston or the Houston Authority The public interest encompases the whole benefit oftbe United States astothe various means of shipping Tr 594 511MC



186 FEDERAL MARITIME COMMISSION APPENDIX AAcomparability rate study was made byHouston switness White inanattempt toestablish that Seatrain srates were undercutting all water rates Witness White sponsored Exhibits 23a and 23b which purported tocompare joint raiVwater rates with all water rates These exhibits after being corrected toreflect bunker surcharges and with anunderstanding that minimum revenue provisions inthe tariffs may apply showed that the charges for the service and those of Combi Lines the only carrier that was compared were extremely competitive and inalarge number of instances Cambi scharges were lower 1Mr White scomparisons however were selective and were less than half of the rates onfile with novalid reasoning behind selecting the pattern of choice inthe rates used The White thesis was contradicted byWitness Flitter sstatement that joint service rates were indeed equal or higher than all water rates Also since the time of the drafting of White sexhibits all rates for Seatrain shown aslower than Cambi have been brought uptothe level of the Combi rates effective August 81974 Mr White also sponsored Exhibit 24gg Incarrying out his statistical analy sis White assumed that all rates are the same only differing inamount You cannot however compare the Seatrain house topier rates with Combi spier tohouse rates asthey are entirely different services toshippers Aside from the problem of comparing two different services Exhibit 24gg isacomparison of only hypothetical movements of traffic The witness had noknowledge that the cargo moved under the rates shown 3Taking the hypotheti cal for bicycle parts moving under the minimum revenue provisions Seatrain srate isapproximately 62aton higher than Cambi sand could bemoreif arailroad other than the Southern Pacific was used asadrayage charge isincurred By the same procedure of comparison and using adrayage charge the rates onautomobile tires would beequal for the two services eFinally there can benocomparison of rates onbowling equipment and feed bran inbags asthe services are different for each carrier 1Yr 1131 37Yr 879 ITr 1112 Yr 1113 Yr 11I4 Yr 1114 15Tr 11I 17l1ir



t0187 FEDERAL MARITIME COMMISSION DOCKET No 7660PETITION FOR DECLARATORY ORDER OF SEATRAIN INTERNATIONAL SAORDER August 9978 Seatrain International SASeatrain has filed aPetition for Declaratory Order Petition requesting the Commission torule that section 14bof the Shipping Act 1916 limits applications of the 15maximum spread between contract and noncontract rates tothe ocean segment of joint through intermodal rates and not tothe entire through rate Section 502 68of the Commission sRules provides that theCommission may issue adeclaratory order toterminate acontroversy or toremove uncertain ty2Itisgenerally inappropriate however for the Commission totermi nate acontroversy inapending adjudicatory proceeding byindependently issuing adeclaratory order The question Seatrain seeks tohave resolved bydeclaratory order was squarely raised bythe Order of Investigation inFMC Docket No 7611lnReAgreementsNos 50DR 7and3J03DR 7That case ispresently pending decision byanAdministrative Law Judge and involves some 1570 pages of transcript and 35exhibits arecord which should prove valuable tothe Commission inanalyzing and resolving the important issues of lawand public policy presented inthat proceeding No compelling reason was offered astowhy the Commission should prejudge the section 14bissues raised inDocket No 7611especially since Seatrain isitself aparty thereto Moreover asSeatrain itself acknowledges aresolution of this question results incertain legal and factual issues concerning tariff format and the possibility or impossibility of carriers maintaining afixed dual rate spread 2Declaratory orders are not suited todispose of contested factual issues THEREFORE ITISORDERED That the Petition for Declaratory Order of Seatrain International SAisDenied By the Commission SFRANCIS CHURNEY Secretary IReplies were received from the USDepartment of Justice Antitrust Division the Pacific Coast European Conference and the Pacific SaailS Conference fourteen conferences inthe Atlantic European trades eastbound and westbound filing jointly with the Mediterranean North Pacific Coast Freight Conference and the USoAtlantic and Gulfl Australia New Zealand Conference the Japan Korea Atlantic and Gulf Freight Conference and the Trans Pacific Freight Conference of JapanIKorea and the Far East Conference Comments were received from the LAParish Company the Atlantic and Gulf Indonesia Conference and the Atlantic and Gulf Singapore Malaya and Thailand Conference the Pacific Westbound Conference Sea Land Service Inc Seatrain International SAthe Bureau of Hearing Counsel and the Council of European and Japanese Shipowner sAssociations 146 CFR0268IPtition page 4Emphasis supplied



Domestic offshore carriersrates for govemment cargo found not to violate the Shipping Act
Domestic offshore carriers classification system for rating government cargo found to violate

Shipping Act section 18a and the purposes of PL93 487 insofar as it permits government
shippers to choose between Govemment Cargo rates and individual commercial commodity
rates and to employ shipping documents which do not reveal the contents ofeach shipment in
teens readily convertible to commercial cargo classifications

Domestic offshore carriers commodity classifications system for government cargo found not to
otherwise violate the Shipping Act
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FEDERAL MARITIME COMMISSION

DOCKET No 7520

PUERTO Rico MARITIME SHIPPING AUTHORITY

RATES ON GOVERNMENT CARGO

REPORT AND ORDER

August 9 1978

Richard J Daschbach Chairman Thomas
F Moakley Vice Chairman Karl E
Bakke James V Day and Leslie Kanuk
Commissioners

This proceeding was commenced on June 6 1975 by an Order of Investiga
tion and Suspension directed at those portions of Puerto Rico Maritime Shipping
Authoritys PRMSA Tariff FMCF No 1 containing rates and commodity
classifications for Government CargoNOSGovernment Cargo Vehi
cles and Government Cargo Refrigerated

Protests to the instant tariff matter were filed by the Household Goods

Tariff Items 6A 13 and 10 as they appeared at Ist Revised Pager 172179 516 and 517 and Ongmal Pages 518521 The
Commission suspended PRMSAsgovernment rates until October 8 1975 Except for Increases in the level of rates the subject tariff
items continue in effect today in substantially their 1975 form PRMSA is acommon career by water to interstate domestic offshore
commerce within the meaning of Shipping Act section 1

21 FMC



PUERTO RICO MARITIME SHIPPING RATES ONGOVERNMENT CARGO 189 Forwarders Association of America Inc HGFA and Matson Navigation Company Matson which were made parties tothis proceeding United States Lines Inc USL intervened insupport of Complainants The Military Sealift Command MSC and the General Services Administration GSA intervened insupport of the tariff rates BACKGROUND Both the classification scheme and the particular rates under investigation had been employed byPRMSA since at least January I1975 pursuant toacontract between PRMSA and the Military Sealift Command 3but were not published inthe carrier stariff until May I1975 Prior to1975 greatly relaxed tariff filing requirements for government cargoes had been ineffect 32Fed Reg 12753 1967 The Commission sformer tariff filing policy was based onformer section 6of the Intercoastal Shipping Act 47Stat 1427 which effectively precluded economic regulation of government rates On October 261974 section 6was repealed and Intercoastal Shipping Act section 5was amended toprovide for full Shipping Act regulation of government cargo PL93487 88Stat 1463 At issue inthe instant proceeding was whether PRMSA sGovernment Cargo Tariff contained just and reasonable rates and regulations pursuant toShip ping Act section 18aor subjected nongovernment shippers toundue or unreasonable prejudice or disadvantage pursuant toShipping Act section 16First Inmaking these determinations itwas necessary toexamine the effect of PL93487 upon sections 16First and 18aAnevidentiary hearing was conducted inwhich 808 pages of transcript and 27numbered exhibits were produced On February 101978 Administrative Law Judge Seymour Glanzer Presid ing Officer issued anInitial Decision invalidating PRMSA sGovernment Cargo Tariff He interpreted PL93487 asbarring special commodity classification for government shippers and found the following violations of section 18a1the ability of government shippers topick and choose between government and commercial rates bytendering different shipping documents made the over all level of revenues derived from PRMSA sgovernment rates unreason 1booe poni Inc ludinslbe CommiISIon sBureau 01HearinS Oullsel HearioI Oullsel Clp lOIiq PRMSA sOovemmenl CarlO Tuiff are cateloricaJly referred toasComplainants MSC isthe principal shipper usillJ PRMSA sOovCl1llDeftl CarlO Tariff tBy Domestic Cirallar Letter No 175dated February 711115 die Commiasioa annouDCedthaldomelticolfsborecurien muat file 1beir JOvemment cargo rateS inregular tariff form upon the expiration of anRisda contracts with tbe JOVemmeDt PRMSA sCODtraCI with MSe CA1870 Iel ITlinaled June 81975 and the suspeDded tariff matter wu 10have taba eect ODIbat we Sec Cioa 6provided thai Nochina inIbis Act hall prevent the curiqe storIJe or handliDa ofpmperty freeoratrecb odraleS for tbe lJDiled Stales Stale or municipal Governments or for cbaritab1e purposes Tbe IIaIed purpose of PL93487 IProvlde for economic reautatioa bythe fMC of oceaD frei bI filii appIieabIo todie truIIpOI1Idoa of Government and charitable carlO inlite domosIic oft sbore Iradea of the USill order 10iaIure dllllUdI aces Ibe SWIdanIs 01bleoess IIld laImess ISyoppIy OJ dlIJsed lorlbe of lOin IbeIe Indes HRRep No 931348 r11lrcOtUloJ SlUppingAct 9JJ 93rd Cong 2dSeal 1974 I5Rep No 931218 EcOltOmic RlgwtJtion byFIMrtJ MaritiIM Commission of Govmun Ru aMCluuilDbk Ctugo III USDotttndc 0JPIt0r1 e93n1 Cons 2dSen 1974 at If46USC817 I46USC815 Pinl
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able and 2 PRMSA s government cargo classification scheme unreasonably

liscriminated against similarly situated shippers because the classifications were

based solely on shipper identity
o

POSITION OF THE PARTIES

Exceptions to the Initial Decision were filed only by MSC which seeks

reversal of all findings of Shipping Act violation Hearing Counsel USL and

HGFA submitted Replies to Exceptions urging adoption of the Initial Decision

MSC makes the following allegations of error 1 the burden of proof was

improperly placed on PRMSA 2 the level of PRMSA s government rates was

reasonable because MSC did not in fact pick and choose between commercial

and government rates 3 if wharfage and arrimo charges were considered in

determining the difference between PRMSA s commercial and government
rates the government rates would have produced greater revenues 4 Public

Law 93 487 was not intended to preclude all simplified tariff structures for

government cargoes S Shipping Act section 18 a does not preclude carriers

from charging rates which are unjustly discriminatory within the meaning of

Shipping Act section 17 6 PRMSA s government cargo classification scheme

cannot be considered unreasonable merely because commercial rates change

frequently and make rate comparisons difficult 7 the practice of publishing
alternate rates for government shipments is not an unjust or unreasonable

practice within the meaning of section 18 a

DISClJSSION

Section 3 of the Intercoastal Act places the burden of proofon the carrier when

new rates or practices are being investigated and the matters in issue involve

information uniquely in the possession of the carrier 11 Despite PRMSA s

previous application of the instant Government Cargo rates and classifica

tions these matters were new from a regulatory standpoint when they flfSt

appeared in the carrier s tariff It was not until the passage of P L 93 487 and

the Issuance of Domestic Circular Letter No 1 7S that PRMSA could have been

required to justify the level of its government rates under section 18 a The fact

that its June December 1975 rates were identical to its January June 1975 rates

is coincidental under the circumstances PRMSA has the burden of establish

ing that its Government Cargo Tariff is in compliance with section 18 a

PRMSA has not met this burden in certain respects and its government cargo

Duriaa 1975 PRMSA
f

filii onvera commercial commodidll includiq beer eIi poI ble dilplfl bakery goods refri era

CocaCoIa Iou IbaIl ill S992 per nor 1 OOv Corao N O S MSCI bleofldeodlyl
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PUERTO RICO MARITIME SHIPPING RATES ONGOVERNMENT CARGO 191 classification system will beenjoined for noncompliance with section 18atothis extent The Commission does not however interpret PL93487 asbroadly asdothe Complainants or the Presiding Officer PL93487 requires that government rates and practices meet the same standards of reasonableness and fairness ascommercial rates Itdoes not flatly prohibit the practice of establishing aseparate commodity classification for Government Cargo and the Commission has previously recognized that carriers may employ such acommodity description ifitisbased upon legitimate transportation factors and not solely upon the identity of the shipper See Department of Defense and Military Sealift Command vMatson Navigation Company 17SRR161977 Report and Order inDocket No 764042Fed Reg 54810 54811 1977 Household Goods Forwarders Association of America Inc vAmerican Export Lines 17SRR499 503 1978 The rate charged for transporting legitimately described Government Car goisevaluated under section 18ainthe same fashion asany other commodity rate Itmay beneither unreasonably high nor lowbut need not exactly equal the carrier scommercial rates for comparable commodities Inthis instance PRMSA demonstrated that itsgovernment shipments produced greater total revenues including wharfage and arrimo charges at the Government Cargo rates than would have been produced ifthey were transported at the various commercial rates otherwise applicable This showing issufficient toestablish that the level of PRMSA sGovernment Cargo rates isjust and reasonable within the meaning of section 18aItisnot significant that some items shipped byMSC asGovernment Cargo would have yielded higher freights ifindividually rated under commercial cargo commodity descriptions Other items would have yielded less and the net result compares reasonably toPRMSA scommercial rate structure PRMSA sGovernment Cargo commodity description contemplates the transportation of trailerload containers loaded with asingle commodity aswell ascontainers of mixed commodities insituations where agovernment agency isboth shipper and consignee and the goods are tendered with govern ment prepared shipping documents Cargo rating activities byocean carrier personnel are minimized under this system Although not sostated inthe tariff Government Cargo isessentially noncommercial innature and noncommer cial cargo generally has adifferent value of service than does commercial cargo Government Cargo isalso characterized bycertain other actual or IConps was primarily concerned willi the level of government rates especially Ihose for Defense Department cargo The legislative history reveals that PL93481 was areaction tothe allegation thai Armed Services Procurement Regulations disallow certaiD fiud opentirIg costs ginterest expense customarily considered insetting commercial rates thereby lowering acarrier soverall profit putting upward rate preSlUte oncommercial shippen and increasinS consumer costs inthe uisland economies of Hawaii Alaska Guam Puerto Rico and other domestic offshore locations URRep No 931348 supra at 23Rep No 931278 3I1Fo at 3Senate Committee onCommerce Ser No 93101 AfMM 1MImclXUtal Shippin Act 193 HeariDg onS3173 AUJUSt9 1974 alii 12272931House Commiueeon Merchant Marineand Fisherics Ser No 9347MerchantMariM MuullaMmu PanJ Hearings onHR13561 HR13615 July 101974 8t4 5734353640424343QuestiODNo 2475214TIle poteDtiaI for alternating between Oovernment Cargo and commercial rates 8practice DOt followed byMSC intbe iDSIllDt tndea isDOl 8matter which directly reflects upon the reasonableness of the Governmenl Cargo rtJIe bul goes instead 10the reasonableness of the commodil description scheme whicb permits such alternate arrangemcDts 10beemployed IIAsipificanl portiou ofMSC sshipments are items destined for mililary commissaries and post exchanges bulno Oovemmcnl CarJo carried byPRMSA appears 10beoffered for resale byor to8conventional commercial enterprise 1JiUr



192 FEDERAL MARITlMB COMMISSION potential efficiencies including large and frequent shipments reduced holding time onpiers and reduced solicitation expense The presence of these distinguishing transportation characteristics tothe extent they are set forth inthe carrer stariff would ordinarily beadequate tojustify the establishment of aseparate commo4jty classification for Govern ment Cargo PRMSA sclassification scheme isrendered illusory however bythe fact that government shippers need only tender shipments with abill of lading rather than ashipping order toobtain acommercial rate TUnder PRMSA spresent tariff arrangements the sole factor differentiating Government Cargo from other commodity descriptions isthe Goverments schoice of shipping documents amaner towhich notransportation significance can besaid toanach based onthe instant record For Government Cargo tobeconsidered aseparate and distinct commod ityall government shipments possessing the same transportation characteristics must berated asGovernment Cargo PRMSA sestablishment of aGovern ment Cargo commodity description which permits shippers toalternate between government and commercial rates simply byswitching the form of the shipping document employed isunreasonable within the meaning of section 18abecause demonstrably different transportation circumstances donot attach tothe choice of shipping documents Acarrier may not allow aspecified commodity the same transportation service at whichever of two rates the shipper frods advantaseous Consequently the Government Cargo description adopted byPRMSA may not beemployed unless itismodified torequire that all shipmenta of qualifying iJems tendered bygovernment agencies berated asGovernment Cargo 0The Commission further finds that section 18aand the purpose of PL93487 require that commodity descriptions limited togovernment noncommer cial or other generic types of cargo include anexpress requirement that the shipping documents employed identify each item shipped inamanner which permits the shipment tobeaccurately rated under any more specific tariff cJassification otherwise applicable Routine preparation of this information will allow the carrier the shipper and the Commission tobetter determine the onableness of the rates assessed for such generic commodities IIand reduce 1lllroI or hlII nvlqlll or 1bandll byIlIo may oIlO PPly 11lIoUIUISA rHed IIIUGh 101111hIo 111 flcIoopl IlIo ot VIoo forTndllc Bx 4prdlq IlIo cyofMSC obIpmenlllOmov offPRMSA 1noI PRMSA tIrUI aIIoM tOoVtmmial CIqo abiplblldl ortwo or dno containen aloapr frHdmt period thin itallow ot or CamaIIodao odapIIlbo IIadiIIp of lbo dl omrMSC IobIlIl 10ltYIho IlIma Itlhlpo ull4 lrlaIIIoI DoaIoIoa 111 1131316See 0110 M11111tl StIlldInI Trw ODd Mu Vol III011101211wbIohc of bolb aov ODd 101 bllllof 1adI for 11IIioo ot DIftoIII roqubo s2by6Aor PRMSA Imay IyprIIOribe lbIIllioI uporllllo curler lboblUot MSCobIpo 11All ddboIoi 1bI111y ohouId InbiPIr tllUJJ lDYtoIlplIooij joolll 51I llotlboCammlooloa dluloo unl 1PRMSA ftIeoa lOrilrl ParlS31 or UOliIlaauaIy I1979 Ont 42Poll R54810 54813 1977 S3U oot 10lfClIIblIIon oplIooal fOUlld 111 531 51MuIlIfIo forlbo nollOdupIIoadvo COlIfIIc1I ODdoqulvocol within 1lIo otlbo befor 1Wjoo1IOD or 0MPRM8A II1II y1lIao fnlm 111 doocriplloD of Oovommont Carlo SbelIIIIIlIIlY ot llivo otbolhtlloMSC perIod IIxIllOlllho ODd lbo AIA period four 1lIOlIIho 1PM



PUERTO RICO MARITIME SHIPPING RATES ONGOVERNMENT CARGO 193 the likelihood that military cargo rates will unjustifiably generate Jess revenues than the publishing carrier srates for comparable civilian shipments Amore precise cargo identification procedure isalso consistent with 10USC2631 which requires that ocean transportation rates for military supplies not exceed the charges for transportation of like goods for private persons By requiring full commodity identification of MSC shipments the Commission hopes toforestall violations of the Shipping Act and toadvance the national military procurement policy represented by10USC2631 The Initial Decision relies inpart upon the conclusion that PRMSA sGov ernment Cargo commodity description isbased exclusively upon the identity of the shipper and therefore anunjustly discriminatory practice within the meaning of Shipping Act section 17This conclusion was not accompanied byfmdings astothe similarly situated shippers allegedly discriminated against and such findings cannot bemade onthe record before usAs indicated above the instant commodity descriptions possess transportation characteristics which could distinquish them from most commercial commodities shipped under PRMSA stariff ifalternation with commercial rates were precluded Under such circum stances unjust discrimination would not bepresent Government Cargo isadifferent commodity than Beer Before aviolation of section 17could befound itwould benecessary toshow that aperson shipping assorted noncom mercial cargoes similar tothose shipped byMSC has been denied access tosimilar simplified rating arrangements or that ashipper of commodities which possess all the qualifying transportation characteristics of Government Cargo has been denied arate equal tothe Government Cargo rate THEREFORE ITISORDERED That the Exceptions of the Military Sealift Command are granted tothe extent indicated above and denied inall other respects and ITISFURTHER ORDERED That sections 6A13and 14of Puerto Rico Maritime Shipping Authority sTariff FMC No Iestablishing commodity descriptions and rates for Government Cargo are cancelled effective Septem ber 151978 and ITISFURTHER ORDERED That Puerto Rico Maritime Shipping Authority cease and desist from publishing or filing government cargo commodity descrip tions or rates which donot 1forbid qualifying government shipments from employing any other PRMSA rate item and 2require the use of shipping documents which fully identify the items tendered for transportation interms which would allow the items tobeaccurately classified and rated under PRMSA scommercial tariff Leat non Government Cargo rates SFRANCIS CHURNEY Secretary 1I Jbe Praidiq Officer held IbIt unjust diIc rimlDaIioa was subsumed bythe unjust and UIU e8IODIblo Iquage of section 18IDd tberefore WUcIbIe 10cIomeItie offlbore CIOIDIDeI Ce IIwell uforeilll commerce Because the Commission finds DOunjust disc rimiaIIioa preseat inPRMSA aadODoftbe iDItaDt OovemmeDtCarJo commoditydescription itiswmecessary IotulSwer MSCs coaIeDIioa that Coapea bUeaded 10allow IUCb disc rimiaIIioa iDdomestic offshore commen eNODdbelesa itshould beaaced tbatcommodit rates may bewnaIODIbIe UDder JeCtioa 18Jlthey iDeAplicably vary from those charged tosimilarly situated shippen DiIcrimiaIdoDs betweeD lbippen IDly allO ruuIt ill UDdue prejudice UDder ShippiDj Ace section 16Firsl even inituItioDswberecompedtiveiDjuryisDOtpnllellt SHGeMI dIMlIl rMvSl4lutHawaJi 17FMC14t973 NMaS tssIMnlof FwlCIwu ISIPMC92981mItildoubtfuI bowever tbatlbe broM iaCerpreWioa JiveDPllClflcAnwrican FUMr tSItI H55Co 2USMC270 lll4Ol IIOfficer Inilial Decisioa at 44eels true reIatioDIbip betweaI NCtioa 18aadIOCtioat 17aad 18Fir llSee also nolo IIsupra



jFEDERAL MARITIME COMMISSION DocKET No 733SEA LAND SERVICE INC SEATRAIN LINES INC TRANSAMERICAN TRAILER TRANSPORT INC GULF PUERTO Rico LINES INC PuERTO Rico MARITIME SHIPPING AUTHORITY vACME FAST FREIGHT OF PuERTO RICO ETALRespondent non vessel operating common carriers bywater found tohave violated sections 16and 18aof the Shipping Act 1916 Respondents ordered topay Complainants the lIII ounts of demurrage found Iue and owing plus interest at the rate of eight percent per year from and after 30days of each bill for container demurrage charges John Mason and Paul JMcElligott for Maritime Services Corporation Ruben OFigueroa Enrique Nassar Rize and Carlos Rodriguez for Capitol Transportstion Inc Raymond PdeMember for EI Faro Shipping Co loc REPORT AND ORDER ADOPTING INITIAL DECISION BYTHE COMMISSION August 141978 Richard JDaschbach Chairman Thomas FMoakley Vice Chairman Karl EBakke James VDay and Leslie Kanuk Commissioners This proceeding isbefore the Commission onexceptions from Respondents Capitol Transportation Inc Capitol and EI Faro Shipping Co Inc EI Faro tothe Initial Decision of Administrative Law Judge Charles EMorgan Presiding Officer inwhich hedetermined that Respondents were at times pertinent tothe complaint non vessel operating common carriers bywater NVOCCs inthe trade between the United States and Puerto Rico and that while soengaged Respondents had violated sections IS1617and 18of the Shipping Act 1916 the Act The Presiding Officer concluded that each Respondent owed and must pay certain outstanding demurrage charges For the reasons set forth below we conclude that the Presiding Officer sfindings and conclusions were proper and well founded with respect tothe section 16and 18violations but were erroneous with respect tothe section 15and 17violations Without disturbing any of the findings of facts with which we Maritime Service Corporation MSC which filed the complaint IIauthorized Ilent of lhe tarrien under aareement DC38approved bythe Commllllon bas since been dissolved Al eordlna1y the named carriers are substituted complainanta



SLS SUlTI GPRU PRMSA VACME FAST FREIGHT OF PUERTO RICO 195 agree we find that certain matters raised onexceptions warrant discussion Exceptions not specifically considered or discussed have nevertheless been reviewed and found toberearguments of contentions already made before the Presiding Officer and properly disposed of byhimOn exception Capitol and EI Faro maintain that there isnobasis inthe record for afinding that Capitol and EI Faro were NVOCCs subject tothe Act These two Respondents carefully avoid alleging that they are not NVOCCs but insist there isnoevidence inthe record tosupport afinding that they are NVOCC sRespondents are incorrect inthis assertion Capitol byitsown account acknowledges that itisAPuerto Rican corporation devoted mainly tothe movement of household goods inbetween the different points of the world and Puerto Rico During the time covered bythe complaint Capitol was aprime mover of household goods for members of the Armed Forces of the United States Air Force and United Stales Navy Further inciting MSC crefusal toseparate government shipments from com mercial shipments inbilling demurrage asthe real cause for the situation presented inthis case Capitol ineffect admits that itcarried cargo for the military and for the government both under special government contracts and under commercial bills of lading Infact Capitol advises that 80percent of itscarriage was military and 20percent was commercial Because Capitol isnot avessel operating common carrier itmust beconcluded that Capitol carried those shipments asanNVOCC byusing the services of the ocean carrier represented byMSC The same can besaid of EI Faro which at one time was amember of the Pan American Movers Association of Puerto Rico anassociation which the Presid ing Officer found was composed of NVOCCs and forwarders Testimony inthe record shows that EI Faro maintained aprincipal office inNew York from which itarranged shipments from the United States toPuerto Rico and that bills for demurrage charged inPuerto Rico were sent for payment tothe New York office Consequently Capitol sand EI Faro scontentions that the record does not support the Presiding Officer sdetermination that they were NVOCCs are without merit 2Capitol and EI Faro insist that with respect tomatters alleged inthe complaint they were acting asshippers and consignees and were therefore beyond Com mission jurisdiction under section 22of the Act The Commission has heretofore considered and rejected this argument and the Presiding Officer properly concluded that Respondents were not merely shippers NVOCCs subject tothe Act Capitol and EI Faro also take issue with the Presiding Officer sfinding that IThe Presiding Officer however found that MSC had billed demurrage 10Capitol only for commercial shipments onwhich the listed consignee isCapitol IWith the exception or Nunez Express wbich neither answered the complaint nor inany manner participated inthe proceeding the remaining five Respondents either confirmed their status asNVOCCs Alvarez Shipping Co Inc and Rico Shipping Co or did not deny itColumbus Shipping Co Inc Malabe Shipping Co Inc and Rodriguez Shipping Rodriguez Trucking IInitsOrder of July 231973 denying motions todismiss Puerto Rico Forwarding Co Inc and Twin Express the Commission refused toaccepllhe proposition that because anNVOCC isashipper vis avis the underlying ocean calTier the Commission has nojurisdiction at least under section 22of the Act over the NVOCC sdealings with the underlying water carrier The Commission reaffirmed that when handling transportation of property subject toregulation under the Act the NVOCC retains itscommon carrier status even when itassumes the role of ashipper vis avis the underlying ocean carrier Puerto Rico Forwarding Co Inc and Twin Ex press were later dismissed from the proceeding



196 FEDERAL MARITIME COMMISSION they violated section 16of the Act The Presiding Officer held that Respon dents byknowingly and wilfully refusing topay demurrage accrued under the carrier spublished tariffs ineffect obtained transportation at less than the applicable rates and charges that they collectively conspired towithhold demurrage for the purpose of coercing concessions or rebates inthe amounts due and that Capitol misled MSC byfust suggesting that auditors bejointly appoint edtoreview the accounts and then upon completion of the audit refusing tohonor the conclusions of itsown auditors or topay even aportion of any undisputed claim Citing Hohenberg Bros vFederal Maritime Commission 316 F2d 381 385 DCCir 1963 Capitol and El Faro argue that the record fails toindicate that their refusal topay disputed transportation charges was clothed with the element of concealment falsification deception or fraud which they insist must bepresent before aviolation of section 16can beestablished We donot agree First section 16isnot solimited Secondly even were we toaccept Capitol sand El Faro sargument we find that the requisite element of fraud or conceal ment isestablished byCapitol sand El Faro sunexplained and apparently unjustified avoidance of any payment of the amounts found due and owing Furthermore while all Respondents assert ingeneral terms that MSC sbilling isinaccurate and deny that they owe the amounts found tobedue none has specifically indentified any alleged errors or proven the inaccuracy of MSC sbillings even though the information regarding those charges ispeculiarly within the knowledge of the Respondents This indicates tothe Commission that inorder toavoid payment of owed demurrage charges due and owing Respon dents made claims they knew or should have known were false We believe that this clearly isthe type of knowing and wilful conduct proscribed bysection 167With respect toviolations of section ISalthough there issome indication of at least atacit understanding among the Respondents tooppose dealing with MSC and disregard itsbillings we find the record inadequate tosupport the Presiding Officer sconclusion that Respondents have infact violated section 15of the Act 8Ordinarily we would remand the proceeding for the purpose of supple menting the record inthis respect However inthe interest of resolving analready protracted matter expeditiously and because the record establishes violations of other sections of the Act sufficient tosustain anorder directing the payment of the demurrage charges incontroversy we see nopurpose infurther delaying the proceeding bypursuing the section ISissue Section 16reads inpart That IIIhall beunlawful for anhipper conai nor conslsnee forwarder broker or other person know lyand wilfully bymeans of falJI bIlU falle elauifiOlltion flae weiJhinJ or byany other unjust or unfair device or I11eInB 10obtain or attempt toobtain tranlporUIdon bywa for property alleas than the rates or charges which would otherwise applicable 46use 815 Inview of the pendency of this proceedina Respondentl refusal topay demurral can only beviewed 81anattempt topay ICls than due under the applk abl tariff IInHoh nbtrll the court held that aclaim the plaintiff knew or should have kDown was fal can beconsidered similar innahUe toCalse bUlin faille clullfleallonl ticand may properly becovered bythe phme any other unjust or unfair deice or moan ltconcludeddW uwbiltMCdoa 16eoven die tuadonwbn curiIr IIdlceivtcl or dofrauded itil not 10Umlttd 316 F2dat 385 Bmphul addod 7Wllrully meanI purposely or tinltely Iftd IIdesllned todeacribe the Ittitude of aewer who having afree will or ehoice either Intentionally dltreptds the tatute or iplablly lncIlft orent 10itarwquiremenll USvIlIInnJI Cf H7t RCo 303 US239 242 1938 Idnl SLouI ISPRCo vUS1110 Fed 699th Cir 1908 RNor dowe find any violation of section 11onthe fac tIand elreulllltanc npresented here



SFRANCIS CHURNEY Secretary SLS SUTIT GPRU PRMSA VACME FAST FREIGHT OF PUERTO RICO 197 The Commission also has before itat this time aMotion toSubstitute Parties Complainant filed byMSC and Capitol sPetition toInclude Additional Infor mation toitsearlier Motion toDismiss Inview of the fact that MSC acted solely asagent of the carriers and the substitution of the parties would neither change the cause of action which rests onthe same claims nor prejudice the Respon dents inthe case MSC smotion ishereby granted and Sea Land Service Inc Seatrain Line Inc Transamerican Trailer Transport Inc Gulf Puerto Rico Lines Inc and Puerto Rico Maritime Shipping Authority are named inplace of Maritime Service Corporation asComplainants herein Capitol sPetition toInclude Additional Information isdenied asuntimely filed The Petition comes approximately five years after the filing of the Motion toDismiss during which time Capitol has had ample opportunity tointroduce the information inthe record Moreover asset forth herein the Commission has determined that at times pertinent tothe complaint Capitol acted asanNVOCC and was therefore subject tothe Commission sauthority under section 22of the Act That itmay have acted without atariff onfile iswhile possibly forming the basis for aseparate violation of the Act irrevelant tothe purpose of this proceeding Therefore subject tothe aforesaid modifications we adopt the Initial Deci sion acopy of which isattached hereto and made apart hereof The proceeding isdiscontinued Itissoordered By the Commission ATTACHMENT



FEDERAL MARITIME COMMISSION No 733MARITIME SI RVICI CORPORATION vACME FAST FRIlIGHT OF PUI RTO Rico ITALAdopted August 141978 BiJbt respondent noo vessel operating common carriers found subject tosections IS1617and 18of beShipping Act 1916 and said eight respondents found tobeinviolation of those sections Said eight respondents ordered topay complainant certain amounts of demurage found due and owing bysaid respondents plus interest at the rate of eight percent per year from and after 30days of eacb bill for container demurrage cbarges John Mason and Paul JMcEII gon for complainant Maritime Service Corporation RIIHn OFglUroa and EnrlqIU Nassar Rzek for respondent Capitol Transportation Inc Raymond PtkMember for respondent III Faro Shipping Co Inc INITIAL DECISION OF CHARLES EMORGAN ADMINISTRATIVE LAW JUDGE The complainant Maritime Service Corporation MSC filed the subject complaint against 23respondents all of whom were at times pertinent tothe complaint non vessel operating common carriers NVOCC sinthe trade between the Atlantic and Gulf Coasts of the United States and Puerto Rico Puerto Rico Trade Under Agreement DC38approved bythe Commission MSC isthe autho rized agent for the billing and collecting of certain demurrage due tofour vessel operating common carriers inthe Puerto Rico trade namely Sea Land Service Inc Sea Land Seatrain Lines Inc Seatrain Transamerican Trailer Trans port Inc TTT and Gulf Puerto Rico Lines Inc GPRL These four vessel operating carriers left the Puerto Rico trade onor about October 1974 when the Puerto Rico Maritime Shipping Authority PRMSA was organized and entered the trade On behalf of these four carriers MSC issued itsfirst demurrage invoice onOctober 31970 and the last onMarch 311975 Since itsinception MSC issued atotal of 80919 demurrage invoices tonumerous shippers and consignees including many others besides the respondents herein MSC esti mates that itinvoiced demurrage onabout 400 000 trailers with anaverage demurrage of 40per trailer or atotal estimated billing of 16million Collecting all the demurrage due has not been aneasy task for MSC but ithas persisted diligently initsduty
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Alvarez Shipping 45440 00Columbus Shipping 5290 00MARITIME SERVICE CORPORATION yACME FAST FREIGHT OF PUERTO RICO 199 The complainant alleges that the respondents have failed and refused topay demurrage due under the terms of the tariffs of the four vessel operating common carriers Inaddition the complainant also alleges that the respondents acted inconcert inrefusing topay demurrage either directly or byconscious paralle deeds or bymembership inorganizations having that purpose inviolation of section 15of the Act Italso isalleged that the respondents subjected property entrusted tothem asNVOCC stoliens for unpaid demurrage without the knowledge or consent of the owners of the property anunreasonable practice related tothe receiving handling storing and delivering of property inviolation of sections 17and 18aof the Act Further itisalleged that the respondents bywithholding payments of accumulated unpaid demurrage charges have attempted byunjust means or device toobtain transportation bywater at less than the lawful rates and have had the aimand purpose of coercing concessions or rebates inviolation of section 16of the Act Prehearing conferences were held onJune 161975 and onSeptember 231975 Before and after the prehearing conferences upon motions byMSC 10h1of the respondents were dismissed because either they were not served with the complaint and were nolonger inexistence or had settled MSC sclaims These dismissed respondents were Acme Fast Freight Maritime Trucking ESeis deMayo LaFor deMayo Express Sea Freight Express San Lorenzo Express Los Hermanitos Brito Shipping Company fina dismissals effective June 161975 ESol deMayo dismissed Juy81975 LaRose deMonte August 221975 and Set Forwarders Inc September 151975 Aninitial hearing was held onOctober 141975 with testimony from witnesses for the complainant At this time testimony and exhibits regarding one group of the remaining respondents were presented with testimony regarding the other remaining respondents being set for alater time After this initial hearing settlement was made with certain respondents Puerto Rican Forwarding and Twin Express were dismissed asrespondents onFebruary 21976 Drake Marine Division Drake Motor Lines was dismissed onApri 81976 Acme Fast Freight Dolphin Forwarding Inc was dismissed onApril 141976 Consolidated Express Inc Conex was dismissed onJune 81976 Of the eight respondents remaining not dismissed the only two which offered testimony and exhibits were Capitol Transportation Inc and El Faro Shipping Co Inc The remaining six respondents not offering any testimony or exhibits are Alvarez Shipping Columbus Shipping Malabe Shipping Nunez Express Rico Shipping and Rodriguez Shipping Based onunrefuted testimony and exhibits itisfound and concluded that these six respondents owe unpaid demurrage asfollows IAcme sownership was split time wise resulting initspanial dismissal at one time and remaining dismissal at alater time asAcme Dolphin IAfter the hearings were closed and after opening and reply briefs had been filed EI Faro Shipping Co Inc pleaded that itbelieved that ithad settled itsobligations and sought lime 10obtain anattorney The matter was reopened onalimited basis onAugust 121971 COreceive the testimony of two witnesses for EI Faro Shipping They testified onSeptember 131977 1Cr



200 FEDERAL MARITIME COMMISSION Malabe Shipping Nunez Express Rico Shipping Rodriguez Shipping 8320 001500 0012490 001760 00By the terms of the tariffs of Sea Land Seatrain TIi and GPRL consignees and shippers of containers were allowed afreetime within which tounload or toload the containers at destinations and origins without any charge inaddition tothe ocean freight rate charges However consignees and shippers were subject tocontainer demurrage charges for each day acontainer was retained after the expiration of the free time The complainant over along period sought payment of the demurrage bills from the respondents Some of the NVOCC sstated that they would not pay the demurrage because these NVOCC swould not deal with the complainant asanagent for Sea Land Seatrain TIi or GPRL The complainant has been diligent incorrecting or adjusting the demurrage bills submitted tothe respondents soastocorrect any errors inthe bills toreflect payments already made and tomake any changes required byapplicable tariff rules InSpecial Docket No 456 Plaza Prollision 11Maritime Service 17FMC4748the nature and purpose of MSC was stated asfollows UDiformlty Intbo practi of ocean COllllllOll carriers inthe allowance of free lime and the collection of CODtaIner clemumlae including the publishing of appropriate tariff rules relalive tofree lime and container clemumlae isboth desirable and necesSary toinsure that shippers and consignees are treated equally and fairly MSC was formed inthe summer of 1970 totake over the task of billing and collecting container demUl1 llJe chI1pa for the fOWcarriers berein onall arrivals at and all sailings from Puerto Rico onand after September 61970 MSC slint Invol were mailed InOctober 1970 but itscollection efforts were met with wideapread shipper and consignee resistance By the bill of lading contracts relevant tothis complaint which are parts of their filed tariffs Sea Land Seatrain TIi and GPRL have liens for the ocean freight and other charges including demurrage onthe property carried bythem InDocket No 7132Puerto Rico Trades I968 17FMC251 257 itwas stated ToellmiDate the practice of shipper favoritism whicb naturally flows from asystem wbere compromisea and con sions ondemurrage are obtained byplaying one carrier against another Puerto Rico Ocean Service Auociation bas amgother things establisbed the Maritime Service Corporation MSC acenttal collection agency hieb bandIes the billing and collection of all the demurrage cbaraes due the member lines Apee tNo DC38inpermitting the consolidation of demwrap inacenttal aaency buserved toeli nate avery real demurrage related malpractice which f1ouri1bed when the individual carriers bi led and collected their own demurrage All of the respondents withheld pament of container demurrage charges Collectively the respondents appeared have conspired with one or more of the other respondents and with other pers nsnot parties hereto toboycott the payment of container demurrage charge This boycott was done apparently with the purpose of either avoiding the pament of any part of the accumulated demurrage charges or with the purpose of coercing aconcession or rebate inthe amount of some part or all of the dem age charges n



MARITIME SERVICE CORPORATION VACME FAST FREIGHT OF PUERTO RICO 201 The free time and demurrage charges inissue herein applied inPuerto Rico onthe ocean carriers containers or trailers and varied according tothe type of container or trailer For example more free time was allowed ondry cargo trailers than onrefrigerated cargo trailers and the demurrage charge per 24hours was higher onrefrigerated trailers than ondry trailers The tariff rules also varied depending onwhether the shipper onoutbound loads or the consignee oninbound loads had shipments onthe same sailing of not more than three trailers or of four or more trailers The free time periods for four or more trailers were 120 hours for dry trailers and 96hours for refrigerated trailers whereas for three or less trailers the free time periods were 72hours for dry trailers and 48hours for refrigerated trailers Also for shipments of four or more trailers onone sailing there were certain free time credits for consignees for trailers released or returned before the free time expired such credits being applied toextend the free time ontrailers received onthe same sailing and held inexcess of the free time Generally the demurrage charge for each 24hour period beyond the free time was 10ondry trailers 1250for the first 24hour period and 25for each succeeding 24hour period onrefrigerated trailers Of MSC sdemurrage billings itwas estimated that the average demurrage per trailer was 40Generally nodemurrage was applicable for any delay caused bythe ocean carrier inthe receipt or delivery of trailers Free time generally commenced oninbound loads at the first 800AMfollowing complete discharge of the ocean going vessel or arrival of the trailers at destination terminal and onoutbound loads at the first 800AMfollowing removal of the trailers from the ocean carrier spremises excluding Saturday Sunday and Holidays Trailers received bythe ocean carrier at itsterminal not later than 1000AMbytariff rule were considered ashaving been received prior to800AMof that day for the purpose of computing free time and demurrage The complainant alleges that Capitol Transportation owes 57940 00inunpaid demurrage The complainant and Capitol Transportation appointed auditors toreview demurrage billings The complainant furnished additional documents and invoices toCapitol Transportation and Capitol sauditor informed the complainant that hehad completed the audit of Capitol saccount Nevertheless Capitol Transportation has not paid any demurrage not even any portion of any undisputed demurrage On September 201970 agroup of shippers and consignees organized under the name of the Import and Export Council of Puerto Rico passed aresolution suggesting that Council members not recognize or honor billings for demurrage submitted byMaritime Services Corporation which isasubsidiary of Prosa Capitol Transportation was anearly member and organizer of the Import and Export Council Mr Charles Darrnanin the president of Capitol Transportation was secretary of the Import and Export Council of Puerto Rico Anumber of the remaining respondents are members of the Pan American Shippers and Movers Association PAMA anassociation of NVOCC sand freight forwarders organized inMay 1970 for the common interests of the members particularly movements of household goods Mr Malabe of respon



202 FEDERAL MARITIME COMMISSION dent Malabe Shipping was the first Chainnan of this association Respondents who are PAMA members are Malabe Shipping Rico Shipping and Columbus Shipping Itisunderstood bycomplainant switness Vasquez that Alvarez Shipping and Rodriguez Shipping also were members of PAMA Mr Vasquez was infonned that Alvarez had suggested toanother respondent LaRose del Monte not topay demurrage but togotohearing inthis LaRose del Monte however paid itsdemurrage and was dismissed asarespondent Some respondents have offered tosettle demurrage for afraction of the amount due and owing Capitol Transportation offered tosettle for one third of itsaccount Malabe sought tosettle itsaccounts for 25percent These two offers of settlement were rejected bythe complainant Infact the complainant was compelled bylawtoreject these offers inasmuch asitmust charge the amounts specified inthe appropriate tariffs soastotreat all shippers and consignees fairly and equally The Commission already has detennined that ithas jurisdiction over the subject complaint Ithas been detennined that asNVOCC sand forwarders the respondents are both common carriers and other persons subject tothe Shipping Act and that under section 22of the Act acomplaint may befiled against these respondents Order of the Commission served July 231973 denying motion todismiss The fact that the NVOCC was technically ashipper inrelation tothe vessel operating water carrier did not take away the jurisdiction of the Commis sion over the NVOCC because inrelation tothe real shipper of the goods the NVOCC retained itsstatus asacommon carrier The NVOCC had noproprietary or beneficial interest inthe cargo and the NVOCC sprimary business was the furnishing of transportation facilities and the NVOCC sentire operation was subject tothe Commission sjurisdiction The exclusive primary jurisdiction of the Commission over MSC scomplaint was acknowledged bythe United States District Court for the District of Puerto Rico onJanuary 221975 when itgranted amotion byCapitol Transportation todismiss anaction byMSC based onCapitol srefusal topay demurrage Section 16of the Act provides inpart that itisunlawful for any shipper consignee forwarder or other person subject tothe Act knowingly and willful Iydirectly or indirectly byunjust or unfair device or means toobtain or toattempt toobtain transportation bywater for property at less than the rates or charges which would otherwise beapplicable Demurrage isatransportation rate Agreement No 8905 Port of Seattle and Alaska SSCo 7FMC792 797 1964 The respondents byknowingly and willfully refusing topay demurrage applicable under the published tariffs ineffect have obtained transportation bywater for property at less than the applicable rates and charges inviolation of section 16of the Act Capitol Transporation joined the Export and Import Council Other Council members have honored MSC sdemurrage billings but Capitol has refused Capitol Transportation mislead MSC bysuggesting that joint auditors beappointed and upon completion of the audit Capitol Transportation refused tohonor the conclusion of itsown auditor Other remaining respondents who are 1c



MARITIME SERVICE CORPORATION VACME FAST FREIGHT OF PUERTO RICO 203 members of PAMA have refused topay the remaining demurrage claims of MSC Anumber of the remaining respondents joined the Pan American Movers Association which had asone condition of membership alimitation oncompeti tion among members Rule 14of PAMA was No open competition with other member or members of the Association The PAMA agreement between itsmembers appears toprovide acooperative working arrangement among persons subject tosection 15of the Act This Association agreement was not submitted toor approved bythe Commission Capitol Transportation joined with other companies inthe Export and Import Council of Puerto Rico Aprimary purpose of this Council was concerted action of itsmembers inrefusing tohonor MSC billings and failure topay proper demurrage charges Other members of the Export and Import Council included companies such asPlaza Provision Company Plaza Mr JJTeale of Plaza was president of the Export and Import Council of Puerto Rico As noted inSpecial Docket No 456 Plaza Provision vMaritime Service 17FMC471973 Plaza agreed tosettle itsdemurrage bills Other shippers or consignees such asGrand Union Stores Sears Roebuck and RJReynolds Industries apparently periodically paid infull MSC sinvoices Same 17FMC47at 52Infact itappears that the remaining respondents inthis proceeding such asCapitol Transportation are some of the fewremaining holdouts who have refused topay their legitimate demurrage bills or even any undisputed portions of those bills The remaining respondents byentering into agreements within the scope of section 15and not filing those agreements for approval or byacting inconcert pursuant tounfiled agreements or byparticipating asmembers of organizations having the purpose of refusing tohonor MSC sbillings for demurrage or otherwise engaging inconscious parallel actions with other NVOCC sIII refus ing topay demurrage toMSC without anapproved section 15agreement have violated section 15of the Act Section 17of the Act inpart requires certain persons subject tothe Act toestablish observe and enforce just and reasonable regulations and practices relating toor connected with the receiving handling storing or delivering of property Section 18aof the Act inpart requires that common carriers bywater inthe domestic trades toobserve and enforce just and reasonable regulations and practices relating tothe delivering of property for transportation the facilities for transportation and all other matters related toor connected with the receiving handling transporting storing or delivering of property Respondent NVOCC shold themselves out tothe public toprovide transpor tation facilities between the United States and Puerto Rico Respondents carry the property of the shipping public which utilizes their services That carriage of property issubject tothe tariffs of the vessel operating common carriers engaged bythe respondents The bill of lading contracts apart of the filed tariffs of the vessel operating common carriers for which MSC acts asagent provide for liens against the cargo for ocean freight and other charges for the transportation The respondents failure topay applicable demurrage charges subjected the property of the shipping public vessel operating common carriers liens and this



204 FEDERAL MARITIME COMMISSION practice resulted inthe respondents failure toestablish observe and enforce just and reasonable practices inconnection with the receiving handling or delivering of property inviolation of section 17and section 18aof the Act The arguments of respondent Capitol indefense of itsrefusal topay demur rage are two fold Capitol first contends that the Federal Maritime Commission has noauthority toorder respondent Capitol topay demurrage or reparation Capitol argues that the purpose of the Shipping Act istoregulate the carriers and not toregulate the consignees Capitol emphasizes that itwas ashipper or consignee but intentionally overlooks the fact that also itwas acarrier NVOCC and freight forwarder and thereby was subject tothe Shipping Act The Commission turned down the same argument of other respondents initsorder inthis proceeding served July 231973 denying motion todismiss The second argument of respondent Capitol isthat MSC has charged demur rage toCapitol for shipments which clearly belonged tothe Armed Forces of the United States that none of the other respondents herein are similarly situated with respect toMSC sdemurrage bills and that the refusal of MSCtoseparate the government shipments from the regular commercial shipments when billing Capitol Transportation isthe real cause for the situation presented inthis case Capitol does not have itsfacts straight MSC has billed demurrage toCapitol only for commercial non governmental shipments onwhich the listed consignee isCapitol Areview of the TIR sTrailer Interchange Receipts shows that Capitol isthe customer and consignee for all of the containers listed and isthus liable for all of the demurrage billed MSC has not billed demurrage toCapitol where some other person military or otherwise was shown tobethe customer or consignee of the containers While itispossible that Capitol may have made arrangements with the military for the delivery of certain containers of household goods and Capitol may have some claims against the military nevertheless such arrangements and claims cannot defeat MSC srights asthe agents of the vessel operating water carriers herein such asSea Land tocollect billed demurrage due from Capitol where Capitol was the named consignee As consignee Capitol was the party responsible for the demurrage Capitol cannot escape itsliability for demurrage incurred oncontainers consigned toCapitol Inthe past military or government cargoes could becarried either 1bycontracts or tenders between the vessel operating water carriers and the military or government agencies under section 68of the Intercoastal Shipping Act ongovernment bills of lading or 2byregular commercial bills of lading under the usual commercial tariffs MSC did not have the responsibility for the first category of cargoes above that isthe government bill of lading type of traffic The vessel operating common carriers billed and collected the ocean freight charges and demurrage charges from the appropriate military or government agency onthis type of cargo What ispertinent inthis proceeding IsthatMSC was responsible for the billing and collection of demurrage onthe second category of cargo above that isWhile section 60fthe IntereaU1 IAct notII eedwi kformerly pi oVIded nil nothina Inthis Act han prevent tho car rieltorqe or handlina free or ItnNbled rIllS or United SIIteI SlIte or municipal Oovemmentl or for charitable purpooe SectIon 6wu ropoaIed byPL93487 eIloctivo October Z61974



MARITIME SERVICE CORPORATION VACME FAST FREIGHT OF PUERTO RICO 205 where the cargoes moved oncommercial bills of lading including commercial bills of lading for the household goods of military or government personnel Tosum upwhere there was acommercial bill of lading naming Capitol asconsignee Capitol was and remains responsible for the appropriate demurrage The demurrage billed Capitol subject tothis complaint isall inconnection with commercial bills of lading Incorrespondence between MSC and Capitol about the demurrage bills Capitol over aperiod of years did not claim that itwas not responsible for the demurrage onmovements of household goods Itisapparent that Capitol inbelatedly raising the issue ismerely continuing itspolicy of refusing topay any demurrage using whatever excuse or strawman which came or comes toCapitol smind Capitol insists that ithas never refused topay the correct amount of demur rage and contends that MSC has been unable todemonstrate that ithas complied with the tariff pointing out that the tariff requires that anotice of arrival begiven bymail nolater than the day when the free time begins This arrival notice issue isanother one belatedly raised byCapitol Capitol sattorney sought copies of the arrival notices for the first time onSeptember 231975 at the second prehearing conference None of the corre spondence from Capitol toMSC for the five years prior tothat conference alleged that Capitol had not been notified of the arrival of the containers The president of Capitol inhis testimony did not allege that Capitol did not receive timely notices of arrival of containers The vessel operating common carrier stariff using Sea Land sasanexam ple item 580 note 4Sea Land Tariff No 158 FMC FNo 21provides No demurrage isapplicable for delay caused byocean carrier inreceipt or delivery Claims for waiver or demurrage insucb instances shall befiled inwriting stating all facts upon which the claim isbased with the carrier sagent Maritime Service Corporation POBox 1986 San Juan Puerto Rico 00903 Such claims shall beallowed where carrier fault isestablished Capitol never filed any such statement with MSC during the many years of MSC sexistence No other party has pursued requests for arrival notices Capitol srequest at the second prehearing was made nearly five years after MSC first billed demurrage toCapitol MSC scounsel explained the difficulty inobtaining arrival notices for aspecific consignee For example Sea Land sdocuments were put instorage after the time Sea Land left the Puerto Rico trade and inorder toobtain copies of arrival notices toCapitol itwould beatremendous task just totry toindentify such notices among the thousands of documents instorage TIT sdocuments instorage inPuerto Rico are not separated byshippers or consignees especially since the period inissue goes back into 1970 1971 and 1972 Furthermore there was aruling made that there would benoadditional discovery byCapitol because of itsunconscionable delay incommencing discovery Ruling bythe Administrative Law Judge served August 221975 also citing the expense of the investigation sought and the fact that Capitol sauditor had been supplied all information asearly asSeptember 131973 asthen requested bythe auditor The ruling of August 221975 was appealed and reconsideration was denied byruling served September 151975 Sofar asthe
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I

record shows Capitol s trailers in most instances were picked up on the first day
when free time started and it must be concluded that Capitol received timely
notices of arrival Capitol has waived its rights to object by its failure to comply
with the tariff requirements of the vessel operating common carriers regarding
claims for waiver of demurrage and by its failure to promptly seek discovery
Furthermore in view of the facts that many of Capitol s trailers were very

promptly picked up by Capitol and yet incurred substantial demurrage none of

which has been paid by Capitol it is reasonable to conclude that Capitol received

timely notices of arrival and it is concluded that the vessel operating common

carriers have complied with the tariff requirements in respect to Capitol s

trailers The record is convincing that the appropriate arrival notices were given
to Capitol that copies somewhere are in storage but that retrieving them from

storage is impractical and unnecessary in the circumstances Common sense

dictates this finding in view of the probable expense and difficulty of rmding

particular copies of Capitol s arrival notices especially in view of Capitol s long

delay in raising the issue of arrival notices

There remains the issue of demurrage a1egedly due by El Faro This demur

rage relates primarily to TTT but also to Sea Land and Seatrain Respondent El

Faro contends that payment has been made for the demurrage billings of TTT

whether billed by TTT or billed by MSC for TTT El Faro is a small family run

business conducted by a father and his daughter who conducted the business

without great formalities The father and daughter met informally from time to

time with a vice president of TTT to go over various invoices and bills for

demurrage making amicable adjustments of disputed bills Counsel for El Faro

states that it is understandable that El Faro took too lightly the formal proceed
ings in this matter and that El Faro assumed that there was no need to hire

lawyers to participate in matters already settled in the view of m Faro Checks

dated January 1972 and January 1974 in the total amount of4 250 were given
to TTT by El Faro and according to El Faro these checks covered all of its

obligations as to TTT demurrage
On the other hand MSC s witness showed thatno part of the 4 250 above ap

plied to billings of demurrage by MSC that El Faro owed 14 810 to TTT which

was incurred between January 1969 and September 30 1970 all prior to any

MSC billings of TTT demurrage That is the settlement of 4 250 applied only
to the 14 810 billings of demurrage by TTT to El Faro prior to October 1970

Even as to this 4 250 agreed settlement sum TIT had to sue El Faro in Superior
Court in San Juan Puerto Rico and that it was not until 1974 that El Faro paid
the balance of that agreed settlement

El Faro never paid anything to MSC and in fact never contacted MSC about

MSC s billings to El Faro These billings total 8 390 running from October 3

1970 to Februrary IS 1974

El Faro s witness had no answer when queried why El Faro had not paid the

Sea Land and Seatrain demurrage billed by MSC which El Faro acknowledges
that El Faro owes The MSC Sea Land billing was for 110 on December IS

1970 and MSC Seatrain billings were for 40 total on September 13 1971 and

September 27 1971

C



SCHARLES EMORGAN Administrative Law Judge MARITIME SERVICE CORPORATION VACME FAST FREIGHT OF PUERTO RICO 207 EI Faro was amember of the Pan American Movers Association anorganiza tion with anumber of members who have refused topay demurrage toMSC EI Faro has produced nodocument toshow that itspayment of 4250 toTIT covered any part of MSC sinvoices toEI Faro EI Faro switnesses could only speak ingeneralities and when specific critical questions were asked could only say they did not know or that someone else would have toanswer Generally itappears that El Faro always failed topay demurrage billed byMSC EI Faro had noexplanation for itsfailure of paying demurrage which itacknowledges that itowes the demurrage relating toSea Land of 110 00and toSeatrain of 4000billed byMSC and the record iscompletely convincing that EI Faro has paid nothing onthe demurrage of 8240 which EI Faro owes relating toTIT all billed byMSC onand after October 1970 ULTIMATE CONCLUSIONS The record asawhole iscompletely convincing that the remaining eight respondents owe the demurrage listed onbrief and billed byMSC Six of these respondents offered nodefense The other two respondents Capitol and EI Faro have ahistory of either not paying or of aconsistent pattern of evasiveness of their obligations topay demurrage These eight listed respondents apparently are some of the last holdouts or stragglers against paying demurrage Inthese circumstances justice requires that they not only pay demurrage but also pay interest onthe demurrage at the rate of eight percent assuggested byMSC Itisconcluded and found that the eight remaining respondents owe demurrage toMSC asfollows Malabe Shipping Nunez Express Rico Shipping Rodriguez Shipping Alvarez Shipping 45440 Capitol Transportation Inc 57940 Columbus Shipping 5290 EI Faro Shipping Co Inc 8390 8320 1500 12490 1760 Itisfurther concluded and found that the said eight respondents listed next above are non vessel operating common carriers subject tosections 151617and 8of the Shipping Act 1916 and that the said eight listed respondents are inviolation of those sections Itisordered that the said listed eight respondents pay the complainant MSC the amounts of demurrage listed under these ultimate conclusions plus interest at the rate of eight percent per year from and after 30days of each bill for container demurrage charges January 181978



FEDERAL MARITIME COMMISSION DoCKET No 7445AGREEMENT No 8005 7BETWI ENMEMBERS OF THE NEW YORK TERMINAL CONFI RI NCE Proponents of section 15agreement extending terminal conference sprice fixing authority have burden of demonstrating that their agreement isrequired tomeet aserious transportation need confer animportant public benefit or further avalid regulatory purpose Areduction inthe number of tariffs containing free time and demurrage provisions applicable at New York terminals isnot alone sufficient justification for ananticompetitive section 15agreement inthe absence of evidence that amultiplicity of tariffs was causing signficant commercial or regulatory difficulties Terminal conference members failed todemonstrate anabuse of ocean canier conference authority toset free time and demurrage rates or the existence of other justifying factors sufficient toconfer the right toset such rates upon the terminal conference Thomiis DWilcox for New York Terminal Conference Stanley OSher and Howard ALevy for ocean caniers belonging totwelve North Atlantic freight conferences Paul JMcElligott for Sea Land Service Inc Gary EKoecheler and Richard ALidins cyJr for Maryland Port Administration John Robert Ewers Patricia EByrne and Aaron WReese for Bureau of Hearing Counsel REPORT AND ORDER BYTHE COMMISSION August 141978 Richard JDaschbach Chairman Thomas FMoakley Vice Chairman Karl EBakke James VDay and Leslie LKanuk Commissioners This proceeding was initiated onOctober 21974 byaCommission Order of Investigation into the approvability of Agreement No 8005 7Agreement under section 15of the Shipping Act 1916 The proposed Amendment No 7would delete existing language from the organic agreement of the New York Terminal Conference NYTC which prohibits NYTC members from con certedly fixing free time and demurrage rates oncertain types of cargo Sea Land Service Inc Sea Land agroup of ocean carriers comprising the membership of twelve North Atlantic Steamship Conferences Carrier Confer IThe laAJuaJc 10bedeleted from Asreement No 8005 6took ill preHnt form following aneJQdllld lIttIement IemlInatiq aprevious dispute onthili subjecl New York Ttrmlnal Con rlMAsrlttfllnt 10PMC314 1967 Apeement No 8005 wu tint approved in1955 but did not Include any free time anddemump provllions IIndI Apri125 1960 Amendmelll No 2Since thaltime the Agreement has expressly limited NYTC sfree time and demurra aulbority 10tradts where carrier conference tariffs donot contain such pro llsions The 1967 dispulc concerned Amendment No 4which propoaed lralia toadd provillons concemIn free lime and demurraae onrxport cargots As finally approved export carlO WII added bul the carrier tariff xolulion WII broadenecllo include erades wilh nonconference carrier tariffs
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The complaining parties are hereafter referred toasProteIlaftts The American Importers Association Inc Barber Sleamship Lines Inc Darra Lines Black Star Line Ud Compagnie MaritilDl Beige SACompagnie Maritime Congolaise SCCL jointly and Farrell Lines Inc were granted leave tointervene but iDtroduced noevidence and filed noExceptions The Green Coffee Association of New York City Inc was also granted leave toiDtervenc but withdrew from the proceeding at anearly stage AGREEMENT NO8005 7BETWEEN MEMBERS OF THE NYTC 209 ences and the Commission sBureau of Hearing Counsel appeared inopposi tion tothe Agreement 2Sea Land and the Carrier Conferences regularly serve the Port of New York and New Jersey New York ascommon carriers bywater under FMC tariffs containing carrier established free time and demurrage rules The Maryland Port Administration intervened onbehalf of NYTC Paragraph 1of NYTC spresently approved Agreement No 8005 6states inpertinent part asfollows IThe parties shall establish publish and maintain atariff and or tariffs containing just and reasonable rate charges classifications rules regulations and practices with respect tothe service of Storage of waterborne import and export freight onpier facilities including the fixing of free time and demurrage thereon provided however rhot notariff or tariffs soissued shall include trades covered bytariffs now or hereafter published and filed byor pursuant toagreements among common carriers bywater insofar asthe loner tariffs cover free time and demu age emphasis supplied Protestants asserted that deletion of the underscored proviso clause would extend NYTC sprice fixing authority without adequate justification and alter longstanding practices inNew York for the worse bycausing confusion discrimination and disruptive competition between carriers Following ahearing which produced 834 pages of testimony from nine witnesses and 27Exhibits Administrative Law Judge Stanley MLevy Presid ing Officer rejected Protestants contentions and entered anInitial Decision holding that Amendment No 7should beapproved This result was based upon the following major conclusions of lawand fact IFree time and demurrage practices are bytheir nature more afunction of onshore terminal operations than of ocean transportation NYTC members asterminal operators have agreater and more logical interest infixing free time and demurrage practices at their piers than dothe ocean carriers using these piers 2IfNITC members were allowed tojointly establish all free time and demurrage practices at their facilities the number of tariffs applicable tothese facilities would bereduced Areduction inthe number of tariffs would lessen the possibility of confusion concerning free time and demurrage applicable toany given shipment 3IfNYTC members were tojointly establish all free time and demurrage practices at their facilities the potential for undue preference or prejudice toshippers using the same terminal facilities would besignificantly reduced Greater uniformity inthe free time and demurrage provisions applicable at NYTC terminals would beapublic benefit and meet aserious transportation need 4Itwould generally serve the public interest ifNYTC members were able tojointly determine all free time and demurrage practices at member facilities NYTC should not behandicapped innegotiating use charges with ocean carrier conferences which are themselves allowed toact concertedly insuch maners 5Although Amendment No 7falls within theSvenska rule circumstances place the burden onthe Protestants todemonstrate why Amendment No 7should bedisapproved NYTC members should not bedenied the right todetermine how free time and demurrage rules will beestablished at their own terminals unless the Protestants can demonstrate that the public interest requires such denial Exceptions tothe Initial Decision were filed byeach of the three Protestants Ajoint Reply toExceptions was filed byNYTC and the Maryland Port Administration Proponents Oral argument was conducted before the Commis sion onJune 201978



210 FEDERAL MARITIME COMMISSION lPOSITION OF THE PARTIES Protestants advance eight arguments for overturning the Initial Decision and disapproving Agreement No 8005 71NYTC has not met itsSvenska burden of justifying aprice fixing agreement 2Agreement No 8005 7isunapprovable because itdoes not provide for adequate policing 3Agreement No 8005 7isunapprovable because NYTC spresent tariff permits NYTC members the choice of applying 3to5days free time onimport cargo 4Agreement No 8005 7is contrary tothe public interest because itwould tend tocreate destructive competition among carrier conference members 5the Presiding Officer incorrectly concluded that terminal operators have agreater interest inestablishing free time and demurrage provisions than doocean carriers 6the Presiding Officer incorrectly concluded that where more than one ocean carrier tariff applies at aterminal anundue or unreasonable preference tosimilarly situated consignees may result 7the Presiding Officer made and relied upon several findings of fact not supported bythe record and 8the Presiding Officer refused tomake several relevant findings of fact which are supported bythe record Inreply Proponents principal contentions are that 1NYTC met the burden of justification contemplated bythe Svenska decision bydemonstrating that the Agreement allows NYTC members the choice of deferring toocean carrier tariffs onfree time and demurrage matters and that the availability of this choice serves avalid regulatory purpose byoffsetting the concerted bargaining power of the conferences 2assuming that Svenska hurdle has been cleared Protestants failed todemonstrate that the Amendment should bedisapproved 3ocean carriers have nopreeminent right toset free time and demurrage and frequently donot doso4approval of Agreement No 8005 7would not preclude the carrier conferences from controlling intra conference competition onfree time and demurrage matters 5carrier set free time and demurrage arrangements prevent NYTC members from providing equal treatment toaII users of their services 6ifthe flexible 3to5day free time provision inNYTC stariff isimproper the Commission should not disapprove the Amendment but order the 3to5day rule amended 7the fact that the Carrier Conferences self police their members and NYTC does not does not justify aprohibition against NYTC members establishing free time and demurrage rates and practices for the use of their own property DISCUSSION Amendment No 7proposed amajor extension of NYTC sauthority toconcertedly establish free time and demurrage rates and practices at terminal Protallrlfl IUaCk 19IICtuII 1J1IdbJt of die Pruldi 0ffJeer udthat these OndiOJI have arelevant maleriafeffect onthe lnidal Decision Molt of ProtIItanta allepdoalln this ani are erroneous mi leadillJ trivial or Irrelevant when read incontext None hre mtlc a11o the PrtIldiD otfioer ultimale conclu ioQIProcatanla delCribe some 28ftndinp of fact which aUepdly should hive been made bythe Prelidina Officer Several ortbes requuled nadin haY been made by1MCommillion The remaimnl requeau relate 10Iht Carrier Confortnees assertion that dlere isalepl and fKtuIJ 11y or OCNII earrien 0eoncroJ hedmt and dcRWmlae 0New York tmin Jramer than tfiminrd 0Allhoush Imajoril of propooed fiodi uPl Ofled Iy1I1e herec Iwhole rII1oupport heUJJon dwProteI bave or thould have aIUperior right 10conlrol free time and demump practices



AGREEMENT NO8005 7BETWEEN MEMBERS OF THE NYTC 211 facilities controlled byitsmembers Because price fixing isper seviolative of the antitrust laws asection 15agreement tofixprices iscontrary tothe public interest unless specially justified bythe persons seeking approval of the agree ment Justification requires ashowing that the proposed activity isrequired tomeet aserious transportation need confer animportant public benefit or further avalid regulatory purpose Federal Maritime Commission vAktiebolaget Svenska Amerika Linien 390 US238 243 1968 Canadian American Work ing Arrangement 16SRR733 736 737 1976 The burden of demonstrat ing the necessary connection between aproposed agreement and such aneed benefit or purpose isalways upon the Proponents Inthe instant case however the Presiding Officer not only found that Amendment No 7was necessary toconfer animportant public benefit and meet aserious transportation need but further indicated 10at 18that the Svenska burden of justification was inapplicable because NYTC smembers were only proposing toexercise the basic right of terminal operators toestablish free time and demurrage practices at their own facilities The right of anindividual terminal operator toestablish free time and demurrage cannot bereasonably challenged However this superior right tocontrol the operation of one sown facilities subject toShipping Act regula tion does not govern the disposition of aproposal toconcertedly conduct such operations inviolation of the Sherman Act Amendment No 7must bejustified byitsProponents inthe same fashion asany other agreement which isanticom petitive per seThe principal question before the Commission iswhether NYTC has supplied that justification Upon examination of the entire record inthis proceeding itisconcluded that the Svenska standard has not been met and that Amendment No 7must bedisapproved The record reveals that import shippers occasionally request NYTC or itsmember terminals toadjust free time and demurrage practices applicable toaparticular commodity and that Agreement No 8005 6precludes NYTC from accommodating these requests because ocean carrier tariffs govern most import shipments 7Ifthe ocean carriers donot adjust their tariffs inaccordance with such shipper requests NYTC terminals could lose business toother ports with more favorable free time and demurrage practices Some ocean carriers also make free time and demurrage arrangements which NYTC members consider burdensome or of questionable validity Finally there are approximately 40ocean carrier conference tariffs applicable toNYTC many but not all of which 15USCIUnit dStates vTrenton Potteries 273 US392 1927 The Commission fully adopts the Presiding Officer sfindings and conclusions that the rights and interests of asingle terminal operator infree time and demurrage matters are ordinarily superior tothose of anocean carrier Iand thai Protestants have not proven thai special conditions exist inNew York which warrant deviation from this general principle SleamShip lines using NYTC piers rarely publish free time and demurrage rules onexport cargo INYTC Chairman Jesse AChebuske testified that NYTC had been approached byimporters of green coffee and robber requesting free time adjustments onimport cargo Tr 8167 71Mr Chebuske further stated that robber once handled through New York now passes throogh Norfolk but failed toestablish the volume and nature of such shipments the ocean carriers and terminals involved the free time arangements inquestion or how Amendment No 7would necessarily remedy the situation Tr at 71721112298 301 NYTC views the multiple container exceptions inmany Carrier Conference tariffs asunjustified concessions tolarge shippers and that calculating demurrage onanasfreighted bythe ocean carrier basis could distort atenninal scost of storing and handling aparticular shipment Tr at 99101 239 240 44446J



212 FEDERAL MARITIME COMMISSION contain different free time and demurrage provisions especially for container ized import cargoes tOThe Presiding Officer found that this situation could potentially lead toshipper confusion additional administrative work for NYTC members and unreason able discrimination among shippers using the same terminals Nonetheless itisclear such undesirable results have not actually occurred toany measurable extent 11NYTC issatisfied with the level of revenues itreceives from existing free time and demurrage arrangements Itprimarily wishes tocontrol these practices soitcan better compete for cargoes byresponding tothe special needs of local consignees when itwould beadvantageous todosoAlthough the inability todirectly set free time and demurrage provisions inthe NYTC terminal tariff causes minor annoyances toNYTC smembers NYTC sevidence leaves nodoubt that the purpose of Agreement No 7istoimprove itsability topromote the interests of NYTC terminals vis avis both other New York terminals and termirials inothor ports The instant record does not demonstrate that NYTC terminals are suffering any competitive disadvantage under the present system whereby NYTC members must individually negotiate free time and demurrage arrangements with their ocean carrier clients The mere potential for minimizing shipper confusion and lessening the possibility that ocean carriers will violate Shipping Act section 16First or section 17second paragraph 18isnot the type of showing which establishes that ananticompetitive section ISagreement isnecessary tomeet aserious transportation need or confer animportant public benefit 1Because NYTC failed toestablish abasis for approving Amendment No 7under theSvenska doctrine itisuMecessary for ustoreach Protestants other exceptions IIuoIIko11I11l mIoppIIIo uu391Iri1ll to111 faollllleo of whioh doopp11 not 1I of d1ll1r onftoa 11Il1O dTr 254 255 389 3931 Bmn InappIylq 1Iri1ll 1I mI1ftoa dIIIO dam provI lnocelli oarrler lariff ohanat 1NYTC 0011 nve or 00IIIIIiIl uftoa III1 1Iompraoti 10flr171 172 112 511 513 IANo nofbylblppor bulbythtb IJud nl of NYTC CI IInoon flr353 354 No oIIIt wbeInvolYtd wllh aI oarrlerllriff oppllooblt Now York flrII0404 4851 oddIIIooaI lIIIpIoJtu 1IIaI totht VIftoa IIdemurraso 10lIrilri flr511 565 566 566 1Maqtn of qIlI Irownod nal 10view tht oppllcotlon of vftoa 11Il1O IIrillI tobernaIaa or vaI1 dlftlcull flrII645 803 Mr ChobuII o1hII UlIIformIIy InoorrIIr would aoIve NYTC boll problem Thl probl mItht d1t11oull1lo appIylqdl bullllo oflllor 101Ullblilh lrHIIond demurrale rale or NYTCfaolllllu flr152 154 198 201 lObe Ilnftellbllll1lhal1lo nIformll1 Tr 366 368 aI 1m1 RAIfonI ra8ldlo8 NYTC OlInf ftoa Tr 506 5071 Mr ChobuII oIhIINYl CduIrodlO havelllo 11oIdamurrappoymenll fall 1tht IbIpper ond net belIlIIo flr327 328t IIIlI 0II vaI1 NOIoaIhe of NYTC faolllllu iaIIodunod NYJ CIlIII4 IhIl ill eouId vIaI Ibo AcI dllfe nt 1bI dIIl demurrqa chu8U far lIIIoa NYTC lIIo lIoi 1hII1 YICd1lQl 1bo cbIrpI The Iblo 5bou1dl Now York lldJlaIIm h101lIbjaoIiod IQIIlIIlI apIOjadloe II011 d1nIInetoQ1 ftoa dmollld datnurn8lmupnlIOIIuDdar ar ur lIIo IbIpper 011 nil IoompIllIK wilh tht CommIaaion loa Ilefftom tht Su81IdFTlow 1of sDI 9FMC525 54r11166 IpubIIobooaf t1IIa fartht QtIleer lIonof al NYTCboIaI flilecllO lhIIlIIoA No yaIIdNBUlIlor1 IIIa baailforJ llftcotloo cIor thtSvlIllko 1eI1 i121FMC



SFRANCIS CHURNEY Secretary AGREEMENT NO8005 7BETWEEN MEMBERS OF THE NYTC 213 THEREFORE ITISORDERED That the Exceptions of the Protestants are granted tothe extent indicated above and ITISFURTHER ORDERED That Agreement No 8005 7isdisapproved and ITISFURTHER ORDERED That this proceeding isdiscontinued By the Commission 21FMC



FEDERAL MARITIME COMMISSION DoCKET No 7545MADEPLAC SAINDUSTRIA DEMADERlAS vLFIGUEIREDO NAVEGACAO SAAJKJA FROTA AMAZONICA SAORDER ONRECONSIDERA nON August 151978 By Order served April 121978 April Order the Commission adopted the Initial Decision onRemand of Administrative Law Judge William Beasley Harris denying the complaint of Madeplac SAIndustria deMadeiras Made plac or Petitioner against LFigueiredo Navegacao SAakJa Frota Amazon ica SAAmazonica Petitioner had sought reparation for overcharges alIegedly paid byitand received byAmazonica inviolation ofsection 18b3of the Shipping Act 1916 Madeplac has now filed aPetition for Reconsideration requesting reversal of the April Order and the payment of reparations inthe amount of 24461 18plus interest AReply toPetition for Reconsideration was filed byAmazonica Our April Order held that Madeplac failed toestablish amisclassification or misrating of the cargo inquestion and the instant Petition contains noalIegations not previously considered bythe Commission There isnofactual dispute astothe physical description of the items shipped Rather the controversy concerns the characterization of those items under Amazonica stariff Inquiry into the meaning of atariff provision isnot limited toWebster sCollegiate Dictionary analysis of available commodity classifications inlight of reasonable commer cial usage isalso required The item shipped constituted aII the necessary parts for one prefabricated free standing LRF IISpecial Butler Building The building albeit alarge structure was properly classified under the tariff provi 214 21FMC
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MADEPLAC SAVLFIGUEIREDO 215 sion for Buildings Portable Knocked Down InSections or Set Up No tariff ambiguity ispresent asamatter of lawTHEREFORE ITISORDERED That the relief requested bythe Petition for Reconsideration of Madeplac SAIndustria deMadeiras isdenied and the Commission sOrder of Adoption of Initial Decision isaffirmed By the Commission SFRANCIS CHURNEY Secretary My notion that Petitioner sbuilding should not have been rated asasingle commodity rather than asnumerous individually rated component parts isdispelled byAmuonica sTariff Rule 1bwhich provides Commodities shipped disassembled shall berated asaunit insIcad of appIyiq rates for various parts comprising the unit unless otherwise specified Moreover ifPedtioDer bad argued successfully that itsshipment was not properly classified asaknocked down or portable buiIdiaa itstill would have failed 10make acase for reparations Petitioner sexpert witness testified that hecould not determine wbecbettbere uovercbarse arwI based upon the record would have assigned aCargo NDSclassification The Cargo NOrate was substantially hiaher than that paid byMadeplac



FEDERAL MARITIME COMMISSION DoCKBT No 784KUBHNB NAGBL INC vVAASA LINB NOTICE OF DETERMINATION NOT TOREVIEW August 5978 Notice isgiven that the Commission onAugust 91978 determined not toreview the order of dismissal of the Administrative Law Judge inthis proceeding served July 131978 By the Commission 8FRANCIS CHURNBY Secretary I121MC
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21FMC1FEDERAL MARITIME COMMISSION No 784Kuehne Nagel Inc vVaasa Line Hanseatic Vaasa Line MOTION TODISMISS COMPLAINT GRANTED Finalized onAugust 151978 On July 131978 the following leller dated and postmarked New York NYJuly 101978 and signed bycounsel for the complainant inthis proceeding was received Ihave been informed bymy client that the Vaasa Line has commenced proceedings inFinland 10have itself declared bankrupt This being somy client has decided nouseful purpose would beserved bycontinuing the above cited proceeding Accordingly itisrequested that the complaint herein bedismissed Should you sodesire you may consider this letter asamotion requesting such action As indicated the letter isconsidered amotion todismiss and there are nocircumstances inthis proceeding which inany way vary the right of acomplain ant not toproceed with anaction instituted byitWherefore upon consideration of the above and the record herein itisOrdered AThe motion todismiss the complaint beand hereby isgranted BThis proceeding beand hereby isdiscontinued SWILLIAM BEASLEY HARRIS Administrative Law Judge July J3J978
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FEDERAL MARITIME COMMISSION DoCKET No 775INREAGREEMENT No 9973 3JOHNSON SCANSTAR SERVICE VOTING PROVISION The Equal Tenns and Conditions clause of section 5of the Shipping Act 96requires that ajoint service which acts asasingle carrier exercise nogreater conference voting power than any other single carrier The detennination of when ajoint service or other such amalgamation of carriers must betreated for conference voting purposes asasingle carrier istobemade onacase bycase basis and depends upon anumber of specific factors There isnorequirement that the exercise of unequal voting power byasingle carrier beshown tohave resulted inactual harm toother carriers unequal voting power isviolative of the Shipping Act 916 section 5asamatter of lawJaM RMahoney and Wade SHooker Jr of Butlingham Underwood Lord New York New York for Johnson ScanStar Blue Star Line Ltd the East Asiatic Company Ltd and Rederiaktiebolaget Nordstjeman Johnson Line Russell TWell andJames PMoore of KIrlin Campbell Keating Washington DCfor United States Lines Inc Edward MShea and CMichael Tarone of Ragan and Mason Washington DCfor Sea Land Service Inc John Robert Ewers and Deana CRose for the Bureau of Hearing Counsel REPORT AND ORDER August 151978 BYTHE COMMISSION Richard JDaschbach Chairman Thomas FMoakley Vice Chairman Karl EBakke James VDay and Leslie Kanuk Commissioners IBACKGROUND Agreement No 9973 isanagr ment among Blue Star Line Ltd BSL East Asiatic Company Ltd EAC ljDd Johnson Line toform the Johnson ScanStar Combined Service JSS JohnsQn ScanStar now operates between USPacific ports and ports intleUnited Ki dom Eire and the European Continent except the Mediterranean and also serVes inland points inthe United Kingdom Eire and the European Continent via such ports Agreement No 9973 was first approved bythe Commission onMarch 301972 fornve years As originally filed onOctober 201976 Amendment No 3restated the basic agreement among the parties asamended and extended itsterm through December 311981 Separate protests were submitted byUnited States Lines Inc and Sea Land Service Inc Protestants Ultimately the Protestants optC1l
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JOHNSON SCANSTAR SERVICE VOTING PROVISION 219 posed only the existing JSS voting provision allowing each party tothe Agree ment anindividual vote inany conference of which Johnson ScanStar Service isor becomes amember By Order dated March 311977 March Order the Commission found that the basic Agreement asmodified byAmendment No 3continues tobeinthe public interest bymeeting aserious transportation need andlor conferring important public benefits but that ahearing onthe contested voting provision was required Accordingly Agreement No 9973 3was approved pending ahearing onthe voting provision By Order dated May 21977 May Order the proceeding was limited tothe submission of affidavits offact and memoranda of lawand Protestants having the burden of proof were required tofile the opening affidavits and memoranda By Order dated August IS1977 August Order the Commission ruled that discovery was available and anAdministrative Law Judge subsequently was appointed for the limited purpose of supervising discovery Discovery isnow complete the affidavits and memoranda of Proponents and Protestants have been filed and the matter isripe for decision IIPOSITIONS OF THE PARTIES APositions of Protestants IBurden of Proof USLines isthe only Protestant objecting tothe Commission sallocation of the burden of proof toProtestants USLines contends that because the joint service agreement asawhole would beviolative of the antitrust laws the Commission cannot approve the voting provisions unless Proponents prove aserious transportation need important public benefit or valid regulatory pur pose exists tojustify the voting provisions placing the burden of proof with Protestants assertedly iscontrary inter alia tothe Shipping Act the Supreme Court sholding inFMC vAktiebolaget Svenska Amerika Linien 390 US23S and existing FMC regulations and policy 2Nature of Proof Maritime Fruit Carriers Ltd and Refrigerated Express Lines AAsia Pty Ltd iscited asthe only reported case wherein the Commission has attempted toaddress the question of multiple votes for joint services or cooperative working agreements Protestants observe that the opinion of the Commission which was ISeveral of Protestams original objections were eliminated when Proponents modified Amendment No 3tolimit chartering of additional space for ISS use and 10limit the term of the Agreement toMarch 30J980 The Bureau of Hearing Counsel isalso aparty 10the proceeding and isincluded within the term Protestants unless otherwise indicated bythe context I15F MC233 l972 qffirmedper curiam sub nom FaTTellUnes Inc YFetkraIMar tmeCommission 475F 2d1332 DCCU1973 hereinafter cited asMarjl WWFruit Carriers This decision involved anintegrated service composed oltwo member lines ODe of the conteated issues was whether these two lines should becharacterized asajoint service oThe key issue was whether any set consequence should follow from ddennination that joinl service status edsts Inaplurality formed byIbe joinl opinion of 0Wrman Bentley and Vice C1ainnan Barrell with Commissioner Morse concurring separately the Commission allowed 1be iategraled service 10eAercise Iwo votes Chairman Bentley and Vice Chariman Barrett look the approach thai actual harm 10other carriers from mulliple voting isthe critical faclor not labels such asjoint service or cooperative working arrangement OImmi itMorse did noIloot 10actual harm but rather turned 10the four criteria spelled out insection 15indoing sohefOUDd that DOIbing intho record enabled him10fmd the proposed voting provision violative of Ihese four section 15standards and therefore beconcurred with the mull reached byCommissioners Benlley and Barrett Commissioner Day dissenting would have applied tbeS nshl staDdatda 10the votins provlsiODS and found thai the voting provisions were DOl justified under these standards aDd therefore not approvable under section 15Commissioner Hearn dissentill8 found that the agreement inquestion taken asa



220 FEDERAL MARITIME COMMISSION aplurality opinion with Commissioner Morse concurring separately turned specifically upon the factual setting of the case Protestants suggest that the case should belimited toitsfacts and would distinguish itfrom the instant case because 1inMaritime Fruit Carriers itdid not matter whether the two members of the integrated service inthat case had one sixth or two sixths of the votes because the integrated service did not have enough voting power tocompel affirmative conference action ineither event 2the record inthe Maritime Fruit Carriers case was devoid of evidence astothe past or future operational impact of multiple voting onconference operations and 3there was aserious dispute astothe nature of the arrangement between the parties vi whether or not they were operating asajoint service whereas inthe instant case itisclear that JSS isajoint service and hence ananalysis of the impact of itsvoting isunnecessary although anadverse impact could infact beshown 3Johnson ScanStar sStatus asaJoint Service Protestants chide JSS for belatedly suggesting that itisnot ajoint service within the definition ofFMC General Order 2446CFRsection 522 2a4and argue that JSS sdenial that itisajoint service isprocedurally improper since JSS acquiesced inbeing referred toasajoint service throughout the proceedings Protestants observe that Johnson ScanStar inaddition tooperating asasingle carrier holds itself out tothe public asajoint service byadvertising Johnson ScanStar ajoint service of Johnson Line the East Asiatic Company and Blue Star Line They argue that Proponents interests outside JSS are minimal and have been exaggerated byProponents None of the JSS members has individual sailings outside the joint service but within the trade covered bythe North BuropeIU SPacific Freight Conference NBUSPFC or Pacific Coast Buropean Conference PCBC osufficient tomeet the sailing requirements for membership inthose conferences Allowing JSS members individual votes istherefore not only violative of the Shipping Act Protestants argue but also contrary tothe membership requirements of the conferences Additionally Protestants note that Article 4of the JSS agreement provides that the parties toitshall concentrate their efforts upon cargo suitable for carriage inJSS con tainer vessels and each party covenants not tocompete with JSS for cargoes Proponents evidence boils down inProtestants view toproof that Blue Star Line and Johnson Line have selectively entered the trade only onisolated occasions while BAC has not participated at all inthe trade except through JSS Protestants conclude that since JSS isajoint service the guidelines articulated inFMC General Order 2446CFRsection 522 6blare opposite and should beapplied toaccord the joint service asingle vote inconference activities 4Evidence of Actual Harm Protestants claim that direct proof of actua1 harm from Proponents exercise of multiple voting rights isdifficult toobtain because the main impact of the multiple voting rights istopre censor or exercise achilling effect upon the activities of individual lines Inthe eastbound PCBC conference two joint services together have veto power over conference activity and each joint servrce 1IIoI aaIIIy InI1lII CammI Haaroloaad1llol 1IIoI plUVIaioool 15tEl



JOHNSON SCANSTAR SERVICE VOTING PROVISION 221 has veto power ifitcan secure one other vote Inthe westbound NEUSPFC conference JSS has veto power over conference action when itisallowed tohave multiple votes The effect of this voting power allegedly has been tocause Protestants todespair of introducing measures for conference approval when itknows that JSS would oppose itAdditionally Sea Land cites two specific examples inthe NEUSPFC and one inthe PCEC where italleges that rate action proposed byitwas blocked byJSS although JSS disputes these facts Sea Land points out that the voting statistics presented byJSS are based upon atotal number of votes taken at conference meetings that falls far short of the number of annual agenda items before the conferences inquestion According toSea Land JSS sstatistics therefore refer toonly afraction of the conference votes taken and the inferences JSS attempts todraw from them are therefore unreliable and should berejected Finally Protestants observe that despite the existence of these eastbound and westbound conferences inthe trade separate rate agreements have been neces sary assafety valves toassure truly equal participation This assertion isverified inProtestants view bythe fact that the corresponding 48hour rate agreement No 1023 was permitted toexpire after NEUSPFC adopted aone carrier one vote amendment while the 48hour rate agreement No 1052 corresponding tothe PCEC remains ineffect inthe trade covered bythe PCEC which still allows multiple votes for joint services The inference isthat separate rate agreements are needed when joint services dominate aparticular conference Sea Land states that one reason for itsresignation from the PCEC and the NEUSPFC was the multiple vote allowed joint services and points out that three carriers who had been members of the corresponding rate agreement joined NEUSPFC after NEUSPFC amended itsvoting provisions toallow only single votes for joint services 5Multiple Votes for Joint Services asaMatter of Law Protestants seek todistinguish the Maritime Fruit Carriers case onthe ground that itdealt more with the question of how toresolve afactual dispute astowhether two parties constitute ajoint service than itdid with how tohandle joint services and because the decision inthat case was after all reached byaplurality joined byCommissioner Morse inaseparate opinion Itissuggested that ICC cases beconsulted for persuasive authority onthe matter of voting byjoint services Section 5aof the Interstate Commerce Act has basically the same legislative purpose assection 15of the Shipping Act and Protestants argue that the ICC has held repeatedly that nocarrier may have greater representation than any other carrier ICC cases cited byUSLines for the foregoing proposition include Oil Capital Bureau Inc Agreement 321 ICC263 1963 Eastern Railroads Agreement 277 lCC279 1950 and Columbia River Tariff Bureau Agreement 294 lCC303 1955 In1be PCEC decisions III duly called meetingI are 10bemade byadne fowdls voceofmemben pnlIeIIIllldeDtided 10voce oIb erwise they are 10bemade bylhree foutths vote of Umembers entitled 10lace OwIges inthe IIgreemeat requiIe unanimous of all members Three fourths oftbe members constitute aquorum During USUoea membenbip 1bere were 15total votes with 12MededlOpus and 4voces needed toblock measure when all members were pment 1SS with tine voteI dwI oeededODl ODe oIber vote tojoin itill order 10prevent amotion for passinS With three voIcI the Euro Pacific JoiDt Service wouIdbave tbe same poteatiaI Inthe NEUSPfC all decisions require three quarten vote of all memben entitled tovoce except dill aheratioa of tbe basic qreemeat requires unaninlOUl consent of all members Aquorum consists of three quarten of Ibe members DuriDa USLinea membersbip there were leDmembers with 8voles required topall amotion and 3voteS required toblock modoIl Wltb ill 3votes J55 could block or veto any action indie conference



222 FEDBRAL MARITIMB COMMISSION ijHearing Counsel argues that Proponents want the best of both worlds byacting asasingle joint service while at the same time exercising three conference votes Hearing Counsel states that this isinherently unfair and that the price for being allowed toatnalgamate into ananticompetitive arrangement such asajoint service isthat the joint service have only asingle vote toreflect itsstatus asasingle carrier Hearing Counsel disputes JSS sposition that there are numerous examples of other joint services with multiple votes and contends that FMCprecedent does not preclude aruling that joint services ifthey constitute asingle party ininterest should beaccorded only one vote inconferences inwhich they participate Protestants argue that the equal terms and conditions requirement insection ISof the Shipping Act implicitly requires equal terms for participation following membership Voting rights are said tobethe essence of participation and unequal voting rights therefore constitute unequal participation 1Protestants maintain that the prospect of unequal participation discourages individual car riers from entering conferences with joint services exercising multiple votes and that this constitutes abarrier toentry They assert that there has been specific injury tothe conference system asaresult of multiple voting provisions asevidenced bydissension inthe conferences and bythe air of controversy leading toproceedings such asthis one BPosition of Proponents Blue Star Line East Asiatic Company and Johnson Line 1Burden of Proof The parties tothe Johnson ScanStar Agreement hereinafter referred tocollectively asJSS concur with the allocation of the burden of proof contained inthe Commission sMay Order and further assert that the Protestants have failed tomeet this burden 2Nature of Proof JSS relies heavily upon the plurality opinion of Commissioners Bentley and Barrett inthe Maritime Fruit Carriers decision supra inlIJlalyzing the eviden tiary issues of the present case JSS observes that the writers of this opinion refused toestablish aset rule prohibiting multiple vol eSfor joint services and refused toread the Genera10rder 24guidelines asestablishing such arule The plurality was hesitant JSS lotes torUt aset rule for joint services because of the difficulty of determining when apartioular agreement constitutes ajoint service and called fOr acase bycase analysis of the actual operational impact of individual voting bymembers of anapproved agreement upon confere lce operations particulariy with respect tothe impact upon other conference members Inthe case before the Commission inMaritime Fruit Carriers JSS argues that noproof of adverse impact upon other carriers inthe conferences inIbeao DOd IoIlIdavlll III Hearl eou lllherdefllnc n11 ornoljol willi ANOI 9102 iIId 10162 ANo 91021 Il1o ButO Paclfic 10101 SorvIco wIiIch I1ClImIIIIy PMC IoVOllipllon lneludl 1bo oholi ANo 1016211 Il1o Trw RoyIJ 10101 SorvIco which IIyaof any coni Soa lAndclllO boIna oppoolta IIbo of ri llldoqual ollbo laMuch BokI vCarr 369 US186 1982 Oroy vSt I37211 5368 l1l63 1IId RIvSI 377 US533 1964 71lOur



JOHNSON SCANSTAR SERVICE VOTING PROVISION 223 question was found tobepresent and therefore the right of the individual members of the alleged joint service toseparaie votes inconference activities was approved JSS maintains that Protestants affidavits establish nopalpable harm of the type required bythe Maritime Fruit Carriers case but constitute speculative and unfounded allegations of possible harm JSS points out that the Commission has repeatedly held that the mere possibility that asection 15agreement may result insome future violation of the Shipping Act isnot asufficient basis for disapproving anagreement 3Johnson ScanStar sStatus asaJoint Service Initsmemorandum of lawJSS asserts that even ifthe suggestion inGeneral Order 24that joint services share only one vote were taken asmandatory JSS does not fall within General Order 24sdefinition of ajoint service JSS notes that itdoes not fixrates or publish tariffs since these matters are controlled bythe conferences of which JSS isamember JSS also points out that itsmembers each maintain their own ships and equipment contributed toJSS and engage inseparate marketing activities topromote their individual specialty services outside the scope of the JSS agreement JSS also objects tothe conclusory statements inWilliam Jarrel Smith Jr saffidavit regarding JSS sstatus asajoint service because they constituted anexpression of opinion onthe ultimate legal issues inthe proceeding 84Evidence of Actual Harm JSS has submitted data toestablish that itsmultiple votes have caused virtually noresults adverse toProtestants inconference voting and that disagreements have been overrelatively inconsequential matters The completeness and validity of JSS sdata were challenged byProtestants but they presented inJSS sview noclear evidence of past harm from JSS votes JSS further states that Protestants never objected tothe voting arrangements while conference members nor can they establish any pattern of voting byJSS which reflects aneffort toput them at adisadvantage On the other hand JSS argues that itneeds separate representation of itscomponent carriers sothat they can maintain and protect their separate inierests that are outside the JSS agreement but within the scope of conference activity IfJSS sveto power inaparticular conference isobjectionable this can beremedied JSS states byrequiring modification of the conference agreement The FMC assertedly should not use overkill bymodifying JSS sorganic agreement 5Multiple Votes for Joint Services asaMatter of Law The inflexible rule resulting from the one man one vote analogy was implicitly rejected inthe Maritime Fruit Carriers case infavor of acase bycase approach JSS asserts and inany case that doctrine has noapplication inacommercial context Contrary tothe approach of Sea Land and USLines JSS argues that there isnocentral principle of lawimposed bythe Shipping Act inthe matter of voting rights only acase bycase factual analysis of the type set forth inthe Maritime Fruit Carriers case isrequired inJSS sview Hearina Counsel introduced the affidavit of the then Director of the Bureau of Compliance toestablish that J58 was infact ajoinc service Large portions of this affidavit constitute opinions astothe ultimate legal and policy issues before the Commission and assuch doDOt constitute evidenee



224 FEDERAL MARITIME COMMISSION JSS claims that multiple votes for joint services have been approved inthe past bythe Commission and bythe Interstate Commerce Commission Ill DISCUSSION ABurden of Proof InitsMay Order the Commission stated that while the burden of going forward with evidence may shift from time totime during the consideration of the approval of agreements the burden of proof never departs from those opposed tothe agreement USLines takes issue with this allOCation of proof citing theSvenska case and itsprogeny Svenska however applies only incases where the concerted activities proposed would violate the antitrust laws Insuch cases there isprima facie evidence that the proposed activities are contrary tothe public interest which can beovercome only ifproponents come forward with evidence establishing aserious transportation need important public benefit or valid regulatory purpose tobederived froni the proposal USLines argue that because Amendment No 3initsentirety would require justification under the Svenska standards the specific voting provisions now before the Commission must also besojustified Amendment No 3taken asawhole admittedly would beper seviolative of the antitrust laws but the March Order of Interim Approval specifically found the basic Agreement tobeinthe public interest because itscontinued existence provides important benefits that overcome the Svenska presumption Ahearing was ordered todetermine only whether the separate voting provisions oCthe proposed agreement comply with the standards of section 15The separate voting provisions donot inand of themselves violate the antitrust laws There isnopresumption against their approval under the Svenska case and Protestants therefore have the burden of coming forward with evidence toestablish that the proposed agreement isviolative of the Shipping Act As will beexplained below the specific matter tobeproved isthat JSS constitutes asingle carrier BApplicable Standard for Approval of Multiple Voting Arrangements Maritime Fruit Carriers supra note 3isthe only reported FMC case which presented the multiple votes for joint services question that israised here Amajority of three Commissioners approved the multiple voting arrangement there inissue with two Commissioners holding that actual harm toother conference carriers must beshown before multiple voting provisions can bedisapproved Inaseparate concurring opinion Commissioner Morse noted that nothing inthe record enabled himtomake any of the findings required bysection ISof the Shipping Act asacondition precedent todisapproval Both Commis sioner Morse and the plurality expressed reluctance toestablish aset rule applying tojoint services because of the difficulty of defining that term and preferred acase bycaseapproach The approach taken inMaritime Fruit Carriers avoids the problem of deter mining when agroup of carriers should betreated asasingle carrier for voting IMC9935 9714 9715 9944 9718 9731 9135 oncI9975 277I CC279 1950 2791 CC401950 oncI IICC525 1950 1Ilur



JOHNSON SCANSTAR SERVICE VOTING PROVISION 225 1CllJK1ses Jut itcalls for amore difficult and more subjective detennination instead viz whether the joint service isabusing itsvoting power bytaking positions hannful toother carriers The detennination of actual harm will fluctuate continually with the membership and voting provisions of the confer ences involved and matters can change upon short notice Section 15of the Shipping Act requires that all conference agreements provide reasonable and equal tenns and conditions for admission and readmission toconference membership Equal access tomembership would have little meaning without equal participation after membership and voting isthe essence of participation after membership and voting isthe essence of participation Consequently the principle of equal voting power for every member must beinherent inthe conference system The hegemony of large carriers inthe trade over smaller carriers isafeature of unbridled competition that the conference system isdesigned toavoid Unequal voting power violative of section 15sequal terms and conditions clause exists where one conference member isgranted more votes inthe conference than another member merely because of itssize or composition Indeed JSS does not seriously assert that itshould have three votes because of itslarge investment inthe trade Rather itclaims three votes sothat the JSS component carriers can protect their separate interests inthe trade oJSS apparently would have the Commission weigh the value toitsmembers of having their separate interests inthe trade reflected byindividual votes inconference activity against the actual harm done toProtestants bymultiple representation Protestants advocate weighing Proponents interest asajoint service against their other interests inthe trade todetermine whether they should betreated asasingle party We find the latter approach tobeprefereable becaue itbest reflects the principle that voting power that isinfact unequal isviolative of the Shipping Act The manner inwhich the power has been previously exercised isof little relevance ifthe potential for injury or unfairness continues toexist Itisnot administratively feasible for the Commission tomonitor continually the exercise byone party of atriple vote inaconference yet this would berequired byJSS sapproach Where the members of ajoint service have acommunity of interest sothat they constitute ineffect asingle carrier provisions inthe joint service agreement allowing for multiple votes foster aviolation of the Shipping Act ifthe joint service joins any conference not limiting ittoone vote The ultimate issue inthis case therefore isnot whether actual harm has resulted from JSS sexercise of multiple votes but whether JSS should betreated asasingle carrier CJohnson ScanSta sStatus asaJoint Service The ultimate question inthis case iswhether the JSS members have formed asingle carrier inthe trades covered bythe PCEC and the NEUSPFC The IToIbe eteat ISS meRlly willies eeh alltl memben tobave aniDdjv dusl YOceat coaference mtetings this could beIbyOJ single ft1biI was me primary iaue 8ddteued intbt coafIJcdnB affldIvn of the partiea referrin toJSS voting record and itaeffea upon ProtaImu The exaDd IlpaificaDce of the JSS members can inls mmJ die service but inIbe II8de was also indispute and reo Was tome relevuc eunder our boIdilll ill Ibis cue



226 FEDERAL MARITIME COMMISSION plurality opinion inthe Maritime Fruit Carriers case recognized that labels such asjoint service or cooperative working arrangement are not determina tive of this issue but offered noguidelines astothe factors which collectively determine when carriers should betreated asoperating asingle service Inorder toprovide greater guidance tothe industry the Commission will henceforth use acase bycase approach inwhich the following indicia of single carrier status will beconsidered 1coordination of sailings 2pooling or other mutual allocation of costs revenues or profits 3covenants not tocompete with the joint venture 4limitations of tonnage used inthe joint venture 5common offices or direction byajointly owned corporation 6common agents 7common tariffs 8common bill of lading 9common name for combined service 10common vessel identification 11common arrangements with terminals stevedores and other parties 12joint advertising and or solicitation 13lack of significant individual interests inthe trade outside the joint venture 14the duration of the joint venture and 15limitations ifany onthe type of cargo carried bythe service These factors are not of course all of equal weight nor can any fixed formula beused todetermine which combinations of factors will compel the conclusion that the members of the joint service or similar arrangement are asingle party ininterest entitled toasingle vote They will beuseful inanalyzing such questions however and the presence of several factors may well create arebuttable presumtpion of single carrier status Turning tothe JSS agreement and the available facts itisindisputable that factors 12369and 12at the very least apply toJSS Additionally close analysis of the record appears toestablish the existence of factor 13Cargo movements byindividual JSS members outside the johU service and inthe trade donot appear tobeof sufficient regularity tomeet the sailing requirements for any conference inthe trade 1and these individual interests are relatively insignificant compared tothe parties interest inJohnson ScanStar Johnson ScanStar holds itself out tothe public asajoint service and acts inimportant respects like asingle carrier itshould betreated assuch IVCONCLUSION Johnson ScanStar JSS isajoint service operating inthe USPacific Coast European trades asasingle carrier Becausellle Agreement presently before the Commission for renewal allows itJSS exercises three votes inthe Pacific Coast European Conference PCBC and isprecluded from doing sointhe Nrthem EuropelU SPacific Freight Conference NBUSPFC only byatemporary amendment tothat conference sagreement The individual members of JSS



JOHNSON SCANSTAR SERVICE VOTING PROVISION 227 have minimal interests inthe trade outside their interest inJSS and these fall far short of meeting the sailing requirements for individual conference membership Protestants Sea Land Service and United States Lines were entitled toonly one vote inthe PCEC and NEUSPFC As aresult they were not afforded the membership onequal terms and conditions required bysection 15of the Shipping Act The Commission will remedy this violation byrequiring modification of that portion of the Agreement allowing the joint service atriple vote asacondition of continued approval This will bring the JSS Agreement into conformity with other such joint service agreements asweIl asassuring that other conference members are protected against the exercise of unequal power THEREFORE ITISORDERED That Agreement No 9973 3isapproved oncondition that paragraph one thereof bemodified toread asfollows IThe parties agree either tobelong toor operate independently from any conference asagroup soastoinsure unifonnity of rates for the Service Inany conference or other such voting body of which the parties tothis agreement are members asagroup the parties collectively and or asajoint service shall not exercise agreater total number of votes than that number normally one which isaccorded asingle carrier member of such conference or other voting body The parties may develop ajoilll position regarding conference votes and membership ITISFURTHER ORDERED That the approval inthe first ordering para graph hereof shall become effective upon receipt bythe Secretary of the Federal Maritime Commission 1100 LStreet NWWashington DC20573 of anoriginal and certified copies of Agreement No 9973 3modified asspecified inthe first ordering paragraph hereof and signed bythe parties thereto and ITISFURTHER ORDERED That ifAgreement No 9973 3isnot modified asspecified inthe first and second ordering paragraphs hereof within sixty days from the date of this Order then Agreement No 9973 3isdisapproved effective 60days from the date of this Order By the Commission SFRANCIS CHURNEY Secretary



FEDERAL MARITIME COMMISSION SPECIAL DocKBT No 557 NEW JERSEY ZINc COMPANY vORIENT OVERSEAS CoNTAINER LINE NOTICE OF ADOPTION OF INITIAL DECISION AND ORDER PERMITTING WAIVER OF CHARGES August 151978 No exceptions have been filed tothe initial decision inthis proceeding and the Commission has detennined not toreview that decision Notice isgiven that the initial decision became the decision of the Commission onAugust 91978 ItisOrdered That applicant isauthorized towaive collection of 3467 00of the charges previously assessed New JeI Sey Zinc Company Itisfurther Ordered That applicant shall publish promptly initsappropriate tariff the following notice Notice ishereby Biven asrequired bythe decision of the federal Maritime Commission inSpecial Docket No 557 that effective July 29977 for purposes of refund or waiver of freight charges onany shipments which may hsve been shipped during the period July 29977 through August 2977 the Group rate onTitanium Dioxide is8800W subject toall applicable rules regulations tenDs and conditions of said rate and this tariff Itisfurther Ordered That waiver of the charges shall beeffectuated within thirty 30days of service of this notice and applicant shall within five 5days thereafter notify the Commission of the date and manner of effectuating the waiver and submit acopy of the published tariff notice By the Commission SFRANCIS CHURNEY Secretary A
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FEDERAL MARITIME COMMISSION

Special Docket No 557

New Jersey Zinc Company

v

Orient Overseas Container Line

Adopted August 15 1978

Application to waive coUection granted

INITIAL DECISION OF THOMAS W REILLY

ADMINISTRATIVE LAW JUDGE

Pursuant to section 18 b 3 2 of the Shipping Act 1916 as amended by P L

90298 and Rule 92 of the Commission s Rules of Practice and Procedure 46

CPR 502 92 Orient Overseas Container Line Orient or Applicant has applied
for permission to waive collection of a portion of the freight charges on two

shipments of titanium dioxide which moved from Baltimore Maryland to

Keelung Taiwan under Orient bills of lading dated July 29 and August 18

1977 The application was filed December 16 1977 and later amended by letter

with attachments dated March 28 1978 Additional documentation affidavits

also was submitted with letter of June 22 1978 from Eckert Overseas Agency
Inc Eckert the general agents for Orient

It should be noted that New Jersey Zinc Company the shipper is a subsidiary
of Gulf Western Industries Eckert letter of March 28 1978 and amended

application attached thereto

The subject shipments moved under Orient Freight Tariff No 44 1st revised

page 387 item no 4635 according to the rate for titanium dioxide to Group 3

ports effective May 24 1977 The aggregate weight of the shipments was

identical 123 300 pounds 55 929 kilos each The rate applicable at time of the

shipments was 119 per 1000 kilograms W only The rate sought to be applied
is 88 per 1000 kilos W only less 3 HH allowance or a net of 85 per 1000

kilos in this instance See Orient Freight TariffNo 44 FMC No 44 2nd revised

page 387 item no 4635 Group 3 ports effective August 23 1977

I This decision will become the misioR oHbe Commission in Ihe absence of review thereof by the Commission Rule 227 Rules of

Practice and Procedure 46 CPR 502 227

46 U S C 817 as amended



230 FEDERAL MARITIME COMMISSION Aggregate freight charges payable pursuant tothe rate applicable at time of shipment amounted to12975 52Aggregate freight charges at the rate sought tobeapplied amount to9507 92The difference sought tobewaived is3467 60The Applicant isnot aware of any other shipment of the same commodity which moved via Orient during the same period at the rates involved inthese two shipments The clerical error involved inthe publication of analready agreed special rate for this commodity was innot filing the agreed rate initsproper port group column Le8800was filed inthe Group IJapan Base Ports column instead of inthe Group 3Kaohsiung Keelung column See Eckert letter dated March 281978 at p2Orient through Eckert itsgeneral agent further explains initsapplication the meeting where the special rate was agreed tobythe parties and the eventual later clerical error asfollows 4At ameeting Marcb 91977 between complainant and respondent itwas agreed Inpublisb arate ontitanium dioxide from USEe InTaiwan of 8800per 1000 kgsubject In300bouse Inbouse discount This rate was Inbepublisbed upon booking of cargo Through clerical error publication was not made at time of cargo booking and cargo was billed at lbe lben applicable tariff rate 119 00per 1000 kgs Subsequent Inlbe shipments inquestion lbe error was discovered and lbe 8800per 1000 kgs rate wu filed bytelex filing effective August 221977 On November 151977 we received letter from complainant and payment was made onbasis of rate of 8800per 1000 kgs aspreviously agreed Inpublisb Intariff Inaddition tothe facts set forth inand attested tobythe Special Docket application at the request of the presiding Administrative Law Judge Eckert also transmitted two affidavits attesting tothe occurrence of the March 91977 meeting referred tointhe application See attachments toEckert letter of June 221978 Further amplification and explanation of some of the confusing details are set forth inthe Eckert letter of March 281978 from Robert GJufer toChief Judge Cograve Section 18b3of the Shipping Act 1916 46USC 817 asamended byPublic Law 90298 and Rule 92aSpecial Docket Applications Rules of Practice and Procedure 46CPR 502 92aset forth the applicable lawand regulation The pertinent portion of 018b3provides that Tbe Commission may inItsdiscretion and for good cause sbown pennlt acommon camer bywater inforeign COIIIIIIen eInJefund aportion of freight charges collected from ashipper or waive lbe collection of aportion of lbe cbarges from ashipper wbere Itappears lbatlbere isanerror inatariff of aclerical or administrative nature or anerror due Inaninadvertence infailing Infile anew tariff and lbat sucb Jefund or waiver will not result Indiscrimination among shippers Provided furlber Tbatlbe common carrier bas prior Inapplying Inmake refund filed anew tariff with beCommission whicb sets forth lbe rate onwhicb sucb Jefund or waiver would bebased and Application for Jefund or walvermust befiled wilb lbe Commlsslon witbln 180 days from bedate of shipment The clerical and administrative error recited inthe subject application isof the type within the intended scope of coverage of section 18b3of the Act and section 502 92of the Commission sRules of Practice and Procedure IFor other proviliona and requiremenll eeell8 bX3 and 1502 92oflbe ComnUllion Rules of Prlcdce and Procedure 46CPR 5OZ 92Ce



WASHINGTON DCJuly 171978 STHOMAS WREILLY Administrative Law Judge NEW JERSEY ZINC COMPANY VORIENT OVERSEAS CONTAINER LINE 231 Therefore upon consideration of the documents presented bythe Applicant itisfound that IThere was anerror inatariff of aclerical or administrative nature resulting inthe inadvertent failure tofile the special rate inthe proper ports group column for shipments of titanium dioxide destined for Keelung Taiwan ashad been agreed toinadvance with the shipper 2Such awaiver of collection of aportion of the freight charges will not result indiscrimination among shippers 3Prior toapplying for authority towaive collection of aportion of the freight charges Orient filed anew tariff which set forth the rate onwhich such waiver would bebased 4The application was filed within 180 days from the date of the subject shipment Accordingly permission isgranted toOrient Overseas Container Line towaive collection of aportion of the freight charges specifically the amount of 3467 60Anappropriate notice will bepublished inOrient stariff



FEDERAL MARITIME COMMISSION DocIC1 TNo 7816UNION CARBIDI CoRPORATION vJAPAN LINI LTD NOTICE OF ADOPTION OF INITIAL DECISION August 151978 No exceptions were filed tothe initial decision inthis proceeding and the Commission has determined not toreview that decision Notice isgiven that the initial decision became the decision of the Commission onAugust 91978 The following corrections should bemade inthe initial decision 1The references to7589 19onlines three and four of page two should read 7585 192The references to2360 22online four of page two and inthe findings and conclusions onpage four should read 2364 22By the Commission SFRANCIS CHURNI YSecretary 232 1gu



n233 FEDERAL MARITIME COMMISSION No 7816UNION CARBIDE CORPORATION vJAPAN LINE LTD Adopted August 151978 Reparation awarded Warrell HYManager Liner Services Union Carbide Corporation for complainant David SIIOW Manager Rates and Conferences Japan Une USA Ltd for respondent INITIAL DECISION OF WILLIAM BEASLEY HARRIS ADMINISTRATIVE LAW JUDGE The respondents agree with cargo data assubmitted bycomplainant Reply served June IS1978 pIThe complainant asserts the shipment consisted of 3850 bags Sevin Technical measuring 4849 cubic feet weighing 217 174 pounds or 98509 thousand kilos the shipment originated at South BrunSwick NJdestined for Tokyo Japan onrespondent svessel Queensway Bridge under Bill of Lading Number MNYKB OY020 dated April 271977 that the freight rate assessed was 101 00per 1000 kilos 101 00x98509 thousand kilos 9949 41per item 512 0672 10of Pacific Westbound Conference Tariff No 8FMC No 15the total freight was 9949 41which the complaint paid complaint p2and 3According tothe complainant the correct freight rate is7700per 1000 kilos per item 512 0672 60of the said tariff for acorrect total freight of 7589 19The alleged overcharge 9949 417589 192360 22is2360 22The complainant says the correct Bill of Lading description of the goods should have been 540containers STC 19pallets of 40bags total 95pallets STC 3850 bags Note 19pallets x40bags 760 bags 760 bags x5containers 3800 bags asdoes 95pallets x40bags 3800 bags Bill of Lading Number MNYKB OY020 shows inter alia 540contain ers each said tocontain 19pallets of 40bags Sevin Technical Insecticides Sevin Unfinished Naphthyl Methyl Carbamate IMCO page 9028 UN1615 No Label Total 95pallets said tocontain 3850 bags freight prepaid Booking No IIbis deeiIioa will become me decUioa of me CoauaiPion lDIbe absence of review tbereofby the Commission Rule 227 Rules of Procodure 46CPR OZ 227



234 FEDERAL MARITIME COMMISSION 1MU3 108Oakland House toHouse Containers Service Gross Weight 217174 pounds Measurement 4849 The respondent says the shipment had two tariff descriptions onthe covering documents LeSevin Technical and Naphthyl Methyl Carbamate tariff items No 512 0672 10and 512 0672 12respectively On the other hand the 7th Revised Page 427 of the applicable tariff lists Insecticides viz Sevin Unre fined Item 512 0672 10Naphthyl Methyl Carbamate Item 512 0672 12and INaphthyl NMethyl Carbamate Item 512 0672 60The respondent initsreply p3stated For reasons not determinable at this time the general category rate of napthyl methyl carbamate inthe conference tariff was reduced below the level of the brand name specific item of Sevin The complainant contends such listing created anambiguity which requires resolution thereof tobeinfavor of the shipper The respondent sstatement quoted above tends toadmit anambiguity Itisfound and concluded the ambiguity istoberesolved infavor of the shipper assupported bycomplainant sciting of United Nations Children sFund vBlue Sea Line Docket No 712515FMC206 1972 supporting the well established rule of lawthat inamatter of contractual interpretation any ambiguity isconstrued most strongly against the writer of the contract Ibid p208 The 8th Edition of the Condensed Chemical Dictionary page 781 lists Sevin asthe trademark of Union Carbide Corporation for Inaphyl Nmethyl carba mate and says see Carbaryl Carbaryl at page 166 of the said dictionary isthe Generic name for Inapthyl Nmethlycarbamate CloH7 OOCNHCH Itisreiterated there isbasically nodispute astothe goods shipped or astothe presence of ambiguity Respondent does invoke Rule 19of the pertinent tariff which requires claims based onchanges indescription tobesubmitted tothe carrier before the cargo leaves the custody of the carrier at destination all other types of claims tobesubmitted within 6months that the shipment inquestion originated April 271977 and that complainant sinitial claim tothe carrier was dated November II1977 that respondent was advised byStaff of Pacific Westbound Conference that any refund claim honored bypayment after 6months proviso of Rule 19had passed would beviolative of Tariff Rule 19The Shipping Act 1916 insection 22provides for filing of acomplaint setting forth any violation of the Act within two years after the cause of action accrued Bill of Lading No MNYKB 04020 herein dated 427indicates prepayment of 9949 41freight charges The Bill of Lading does not show the year however the Dock Receipt insupport shows the 1977 year astothe shipment The complaint inthis proceeding was served May 181978 Itisfound and concluded the complaint was filed timely Acarrier tariff limitation onthe time for filing claims such asRule 19inthis instance may not beconstrued without consideration of the merits asaforeclosure of the right toseek remedy for overcharges during the entire two year period of limitations provided bylawDocket No 115 1Colgate Palmolive Co vUnited Fruit Co 11SRR 979 1970 Respondent taIed initI reply pile 2The conference took further acdoa toeliminate die item Sevin 1c



SWILLIAM BEASLEY HARRIS Administrative Law Judge UNION CARBIDE CORPORATION VJAPAN LINE LID235 PROCEDURAL BACKGROUND The complainant having requested that this proceeding beconducted under the shortened procedure complaint served May 151978 p4Mailgram of June 261978 confirming choice and the respondent having consented thereto letter dated June 151978 the Presiding Administrative Law Judge pursuant tothe consent and Rule 181 of the Commission sRules of Practice and Procedure 46CFR 502 181 approved this proceeding being conducted under the shortened procedure without the taking of oral testimony FINDINGS AND CONCLUSION Upon consideration of all the aforesaid the Presiding Administrative Law Judgefinds and concludes inaddition tothe findings and conclusions hereir before stated Reparation inthe amount of 2360 22should beawarded tocomplainant for respondent sviolation of section 18b3of the Shipping Act 1916 Wherefore itisordered AReparation inthe amount of 2360 22isawarded tocomplainant against respondent BThis proceeding beand hereby isdiscontinued WASHINGTON DCJuly 21978





SFRANCIS CHURNEY Secretary CAMPBELL SOuP VPACII ICWESTBOUND CONFERENCE 237 No minute entry for the latter change could belocated Inview of the lack of corroborative evidence regarding the Conference sintention and inview of the mentioned inconsistency and confusion reflected inthe Conference minutes and subsequent tariff filings we determined tovacate the initial decision and provided applicant with anadditional opportunity toclear the confusion Applicant was directed tosubmit additional information toshow itsactual intent inestablishing Note Iand tosupport itsallegation of clerical error Applicant has now submitted asworn statement from itsExecutive Assistant This sworn statement describes the intent of the Conference inestablishing Note Iand credits the mistake inthe tariff tothe Executive Assistant sown failure togive clear instructions tothe tariff typist The affidavit furnishes nodetails however toexplain all the differences between the actions said tohave been intended the intention asreflected inthe Conference minutes and the intention asreflected inthe subsequent tariff revisions 78and 9of page 298 Tofind inapplicant sfavor we must infer that there was aseries of different mistakes inrecording the Conference saction inthe minutes inimplementing the action inatariff filing and inlater amending the tariff filing We think the record leaves too much toinference and accordingly deny the application for refund The affidavit of the conference representative isinsuffi cient toestablish good cause for awarding the refund where ashere many questions are left unanswered Applicant was alerted bythe Commission sorder onreview that these areas of concern existed and has failed toadequately explain the discrepancies astothe true intent of the Conference inestablishing Note IAccordingly itisordered that the application for refund isdenied and the proceeding isdiscontinued This action iswithout prejudice tothe filing bynominal complainant of aformal complaint under Section 22of the Shipping Act within the limitation period alleging aviolation of the Act By the Commission



FEDERAL MARITIME COMMISSION

SPECIAL DOCKET No 521

i

j
TEXAS FIBERS INC

v

LYKES BROS STEAMSHIP CO INC

ORDER PERMITTING WAIVER OF CHARGES

August 15 1978

This proceeding involves a request by Lykes Bros Steamship Company for

permission to waive collection of a portion of freight charges pursuant to Section
18 b 3 of the Shipping Act Lykes had alleged that due to an error of an

administrative nature it inadvertently failed to file an extension of its rate on

cotton linters to cover the shipment in question
Upon review of the initial decision we found that applicant had not substantiat

ed its allegations of inadvertent error We provided further oportunity for Lykes
to correct this deficiency Lykes was also directed to clarify when the cargo in

question was received on board

Lykes has now submitted affidavits from its Director of Market Development
and its Dallas District Manager who personally were involved in the decision to

extend the rate in question The affidavits establish such intention and explain
the circumstances regarding the failure to implement such intention The affida
vits also clarify when the cargo was received on board

These affidavits from officials of Lykes who actually participated in the
decision to extend the rate cure the deficiencies previously found in the record
The application complies with all of the other requirements of Section 18 b 3
and accordingly applicant is authorized to waive collection of 2 916 37 of the

charges otherwise applicable
It is ordered that applicant shall publish promptly in its appropriate tariff the

following notice

Notice is hereby given as required by the decision in Special Docket 521 that effective January
1 1977 for purposes of refund or waiver of freipt charges on shipments which may have been

shipped during the period from January I 1977 through June 13 1977 the rate on cotton linters
in compressed bales measuring up to and including 75 cft per ton Ilinimum 300 tons per barge

HoustonWorms is 78 50 WFO subject to all applicable rules regulations terms and conditions of
said rate and this tariff

It is further ordered that waiver of the charges will be effectuated within 30

days of service of this notice and applicant shall within five days thereafter notify

238 1 R U



8FRANCIS CHURNEY Secretary TEXAS FIBERS INC VLYKES BROS STEAMSHIP COINC 239 the Commission of the date and manner of effectuating the waiver and furnish acopy of the tariff notice By the Commission



FEDERAL MARITIME COMMISSION SPECIAL DocKET No 582 DoME EAST CORPORATION vSEA LAND SERVICE INC NOTICE OF AOOPrION OF INITIAL DECISION AND ORDER PERMITTING WAIVER OF CHARGES August 151978 No exceptions have been filed tothe initial decision inthis proceeding and the Commission has detennined not toreview that decision Notice isgiven that the initial decision became the decision of the Commission onAugust 91978 ItisOrdered That applicant isauthorized towaive collection of 60I6 19of the charges previously assessed Dome East Corporation Itisfurther Ordered That applicant shall publish promptly initsappropriate tariff the following notice Notice ishereby given asrequired bythe decision of the Federal Maritime Commission inSpecial Docket No 582 that effective February 31978 for purposes of refund or waiver of freight charges onany shipments which may have been shipped during the period February 31978 through March 221978 Sea Land Service Inc Tariff No 256 AFMC 136 should include the following project rate Machinery Equipment and Supplies Proprietary Cargo for the construction and maintenance of Eurosystems Hospilalier Riyadh Bill of Lading 10beclaused accordingly Incarrier s35ftcontainer asdescribed inRule 298 Minimum 50MTper container 104 00M not subject 10Rule 225 Subject 10amaximum charge of 5200 00per container Incarrier s40ftcontainer asdescribed inRule 298 Minimum 60MTper container 100 50M not subject 10Rule 225 Subject 10amaximum charge of 6030 00per container Exceptions Dangerous or Hazardous Cargo Refrigerated Cargo Non Containerizable Cargo Household Goods and Personal Effects subject 10all other applicable rules regulations terms and conditions of said rate and this tariff Itisfurther Ordered That waiver of the charges shall beeffectuated within thirty 30days of service of this notice and applicant shall within five 5days thereafter notify the Commission of the date and manner of effectuating the waiver and submit acopy of the published tariff notice By the Commission SFRANCIS CHURNEY Secretary
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vFEDERAL MARITIME COMMISSION SECIAL DoCKET No 582 DoME EAST CORPORATION SEA LAND SERVICE INC Adopted August 151978 Permission towaive collection of 6016 19of aggregate freight chatges of 27646 19granted INITIAL DECISION OF WILLIAM BEASLEY HARRIS ADMINISTRATIVE LAW JUDGE The aggregate freight charges inthis proceeding were 27646 19By affida vit subscribed and sworn toApril 171978 the complainant Dome East Corporation certified that charges of 21630 00onthe shipments involved herein were paid and borne assuch byitCopy of complainant scheck No 5837 drawn onthe Chase Manhattan Bank NAshows date of 31778the amount of 21630 00payable toSea Land Service Inc with notation BL901 793439 Short payed per Paul Davis Mid East Pricing The application of Sea Land Inc for waiver states the 21630 00was collected from Dome East Corporation on21078Sea Land Service Inc the carrier or respondent pursuant toRule 92aof the Commission sRules of Practice and Procedure 46CFR 502 92aand section 18b3of the Shipping Act 1916 has filed atimely application within 180 days of involved shipment seeking permission towaive collection of 6016 19of the aggregate freight charges of 27646 19the 21630 collect ed6016 19sought tobewaived total 27646 19for the benefit of Dome East Corp the complainant The 6016 19would beifnot waived inaddition tothe 21630 paid bythe complainant tothe carrier for shipment of project cargo for Eurosystem Hospitalier from New York NYtoDamman Saudi Arabia onthe carrier svessel Sea Land Market 90Eunder Bill of Lading No 901 793439 dated February 31978 IThis decision will become the decision of the Commission indie absenee of review thereof bythe ComJnjssion Rule 227 Rules of aDd Procedure 46CPR 502 227
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242 FEDERAL MARITIME COMMISSION

The said Bill of Lading describes 1 40 foot container and 335 foot containers
said to contain proprietary cargo for Eurosystems Hospitalier Riyadk Saudi
Arabia

The carrier asserts charges should have been assessed as follows
335 ft containers at 10400 per 40 cf minimum 50 MT per 35 foot container Subject to a

maximum charge of5200A0 per container 1560000
1 40 ft container at 10050 per 40 cf minimum 50 MT per 40 foot container Subject to a

maximum charge of603000 per container 603000
Total charge 2163000
Tariff authority Item No 4 14th RP 73 Sea Land Service Inc Tanff No 256A FMC

136

It was on the above basis that freight charges of2163000were collected
However the rate applicable at the time of shipment was 15250 per 40 cf min
40 MT per container Item 155th RP 74 SeaLand Tariff 256A FMC
136 for aggregate freight charges of2764619The rate sought to be applied
is that rate on which freight charges of2163000 were collected

In support for waiver of the601619 the application states as facts the
following

A On January 14 1978 Mr E W Aldridge a Sea Land salesman met with Mr Thomas of
Dome East Corp concerning his movement to Damman From Mr Thomas office Mr Aldndge
called Mr Davis Sea Lands Pricing Manager for its MidEast service requesting the rate to be
applied on the shipment Mr Davis advised Mr Aldridge to quote5200 per 35 van and6030 per
40 van to Mr Thomas and if Mr Thomas accepted to confirm in a teletype to Mr Davis Mr Davis
is located at Iselin New Jersey

B January 16 1978ateletype confirming the request was sent by Mr Aldridge from New York
to Mr Davis in Iselin NJ The telex was never received in Iselin and consequently the agreed to
rates were not filed The day the telex was sent there was a power failure in the Iselin office which may
account for the lost message

C On January 3 1978 Dome East Corp booked four containers three 35 and one 40
D January 28 I978Dome East made a shipment of four containers of project matenal Sea

Land supplied two 35 and two 40 containers SeaLand substituted one 40 for a 35 at its
convenience

E February 23 1978Mr Thomas of Dome East advised Mr Aldridge that the shipment had
moved and it was not rated at the agreed to basis

F March 23 1978the agreed to rate of5200 per 35 container and6030 per 40 container
was published in Item 4 14th RP 73 to SeaLand Tariff No 256A FMC136

Upon consideration of the above and the documents submitted with the
application the Presiding Administrative Law Judge deems the application for
permission to waive collection of portions of the freight charges comports with
Rule 92 Special Docket Applications Rules of Practice and Procedure and
with section I8b3of the Shipping Act 1916 referred to above and that the
error was one within the contemplation of said rule and section of the Act

Therefore it is found and concluded
1 There was an error of a clerical or administrative nature corrected by

effective tariff before this application was filed which resulted in having freight
charges due if not waived
2 The waiver requested will not result in discrimination as between

shippers
3 The application having been filed timely and having shown acceptable

cause should be granted

21 FMC



DOME EAST CORPORATION VSEA LAND SERVICE INC 243 Wherefore itisordered AThe application beand hereby isgranted towaive 6016 19of the aggregate freight charges BAnappropriate notice shall bepublished inSea Land stariff SWILLIAM BEASLEY HARRIS Administrative Law Judge WASHINGTON DCJuly 131978



FEDERAL MARITIME COMMISSION DOCKET NO21WHST GULF MARITIME ASSOCIATION vPORT OF HOU9TON AUTHORITY OF THE PORT OF HOUSTON TEXAS REPORT AND ORDER ADOPTING INITIAL DECISION August 161978 BYTHE COMMISSION Richard JDaschbach Chairman Thomas FMoakley Vice Chairman Karl EBakke 7atnes VDay and Lealie LKanuk Commissioners This isacomplaint proceeding instituted byWest Gulf Maritime Association WC MA or Complainant alleging violations of Shipping Act secdons 15and 17bythe Port of Houston Authority PHA The Commission sBuresu of Hearing Counsel Hearing Counsel and the Board of Commissioners of the Port of New Orleans New Orleans intervened insupport of PHA WGMA isatrade associawn composed of 1almost all steamship agents represendng operaWrs of deep sea cargo vessels using poRs from Lake Charles Louisiana WBrownsville Texas 2the owners of some of these vessels and 3stevedoring firms associated with these vessel interests Itscomplaint lies against revisions toPHA Tariff No 8effective July 11975 which shifted the responaibiflty for billing and collecdng wharfage charges from PHA tothe vessel owners and their agents imposing upon the latter the duty of acting asguaran tors of collection and allowing them a446 discounY onthe chazges collected tocompensate them for their efforts and obligations inthis regard Complainant seeks anorder declaring these provisions unlawful Reparation isnot requested PHA isaaagency of the State of Texas charged with administedng the public facilities at the Port of Houston under the Texas Water Code Texas lawalso requires that PHA establish fees and charges sufficient toproduce the revenue necessary tocatry out itsresponsibilities and funcdons The hearing held before Adminisuative Law Judge Seymour Glanzer Presid ing Officer consumed four days and generated 533 pages of transcript and 27Mtldltla WpNa Oew Pab AuUq ilyod9ouN CuWle PoN AWAMIy ware annled bava Weppear epeeWly pIkMries of tlr ewhut did mt kau11Y VVwMtlr praordiny 2evun



WEST GULF MAAITIME ASSOCG1T10N VPORT OF HOUSTON AUTHORITY L4S numbered exhibits The Initial Decision served April 121978 found for the Respondents Exceptians were filed byWGMA Replies toExcepuons were submitted byPHA New Orleans and Hearing Counsel hereinafter joinUy refeaed toasRespondent The Presiding Officer held that terminal tariffs are not agreements within the meamng of section 15He also determined that the PHA tariff provisions were not unjust or unreasonable because the carrier sobligation tothe shipper requires ittoprovide terminal facilities the vessel agents separately agreed tobeliable for the charges and port efficiency ispromoted bymaking the camer sagen responsible for payment of the vessel schazges for the use of the facility The 4allawance was found tobereasonable and compensatory tothe vessel inerests The Presiding Officer also decided that PHA violated itsown tariff bycontinuing tocollut wharfage chazges direcUy from cugo interesu oncertain direc movements of bulk cazgo pursuant towritten leases without remitting the 4commission tothe vessel agents who had infact billed for these charges pursuant tothe taziff requirement PHA waz ordered ropay the allowance onthese items tovessel interests prospectively and retroactively and toamend itsFMC tariff todefine the services rondered under the terminal chazge pro visions thereof POSITION OF THE PARTIES Complainant alleges the follawing ersors inthe Initial Decision 1The Iniual Decision contains three erroneous findings of fact 2the burden of proof was improperly imposed onComplainant when the Presiding Officer found arebut table presumption of reasonableness tobepresent 3PHA stemunal tariff provisions should have been held subject tosection 15filing and approval requiremenu 4the imposition of wharfage chazges onvessel owners and agents isunreasona6le and unjust regazdless of whether agents have indepen denUy agreed tabeliable for wharfage through credit azrangements provided for their convenience and 5sta elawisdeterminative of the reasonableness of the PIAconductin question Inreply Respondents contend that 1the factual errors alleged are iirelevant tothe Initial Decision 2Rorie supra and Kerr supra aze dispositive of the Yi7 lGswrLmSrww FipCa Inv 66P Supp2C0 SDTez i93sARanr rCiryoJGdvinm O15 WIA89Ru 191p we Nd rGrynitlw al heWar ec4m ISquu wPut Sl3 NMe Canmiuiao RWu IGeaN OGI6CF0MS37 mq dmtrmivY apeneon bfikmiR faiiJam tiovi pmpo o0oaMwe Me mif11 eHective dom Tamivl rtmremq mamaw cwmwa Thi pnctim afaud nhRtUSVroedCWVame Mi mi aod Puia Saud oEv4oWlr ideotiul luirt wuiau dnhntljWBM hNl br cwu md beCa iiaa 4tr PIt MO0tlp1 11tld14 tlRllht OItlt11Y40CO 011Rp00Nb IN4l Q161dYM dYO01bCi MIp1Cd mMmcpuenoe ruaqcomW emmmmmpwm dbme rqea earor mPsoep6m em6ridd sdevmam Ou iwm1Ee rtewA reuouVP dMWciY6om Escepuam fikE ivvio44ond 6CPR502 32amDe ejecWl wiMaut fwhncamidn 4oo vxAmrrlmw Freiek Canfereirr Podinj Agrsr r11SRRY19b Cmpbimoll pecik uttpUam wc PIIA pRovd miatliN apmtiam val bGni lPFIA AiJ Wve saobcb NbfMW IavNms odumm hwve Makm OPNA MIIeE fiae wviro adm val0eliveY adm 11WoaW1ed Aov tlexEap6m Nw13rtlae bEeWtimue uur uwmme af Me we 7Te rttad Aou Nticue tlut pPXA Wtielotlio Pmrwtll uueb 5fPndu7t r326 b9MoVKd WapmtiwJ fuec6am M191J xl uPIIA hbwes LmircE mstbvNhei pfwvvdn e0a ummhm ehata apawo NiVNOilbe a6hemm cbvaam idyearpwuiw mrewomaimaeaame rver wia muwarern wi voe ar ercewmanewdie4 eueaPetu bi bdDf aJiver adv fYa726 haervire aae uaauecur bdwae4vay udes 21FMC



24FEDERAL MARITII COHII IISSION sec ion 15issue 3the Boston Shipping cases aze dispositive of the secaon 17issue 4the record cleazlp supports the ultimate finding that PHA swharfage practices aze fair and reasonable rThe majority of WGMA spresent arguments were raised before and resolved bythe Presiding Officer The Commission has reviewed the entire record inthis proceeding and concluded that the result reached bythe Initial Decision was essentially coaect Accordingly the findings and conclusions of the Initial Decision shall beadopted and made apart hereof except asthey may bemodified or clarified bythis Report DISCUSSION Prior to1964 steamship agents inHouston were billed for wharfage chazges which accrued tocargo By 1964 pressure from WGMA and several camers resulted inachange inthe rerminal pracdce wherein PHA assumed the burden of billing cazgo interests direcUy InFebruary 1975 PHA initiated diswssions with both cazgo and vessel interests that eventually led over WGMA sprotests toanew tariff being issued onJune 11975 effective July 11975 reinstitufing the practice of billing vessel owners and agents for whazfage chazges Although the tariff retained the language that the cazgo was 9iable for the wharfage chazges the vessel owners and agents were made responsible for billing and for payment asguarantors of collecaon The change inpractice allows the number of invoices mailed tobesignificant lyreduced byaggregating wharfage invoices onaper ship rather than per shipment basis and requiring the vessel interest tobill tteindividual cazgo interests Moreover because vessel interests inHouston remain indirect contact with shippers and have more extensive physical control over the cazgo through heir retained stevedoring agents they aze inabetter position toenforce collection WGMA attempted roprove that the new practice was unfair and neither efficient nor better suited for collection enforcement but the evidence presented onthis point supported the PHA sposition and not WGMA sTr 96110 140 158 Ex 201Factua ssues WGMA excepu tothree factual findings of the Presiding Officer see foomote Sabove There ismerit inexcepflon 2tothe extent that there were some limited contacts between PHA and persons shipping the cargo but inasmuch asall three findings aze icrelevant tothe proper disposition of the proceeding they need not bediscussed further 2The Presumption of Reasona6leness and the Burden of Proof The Commission has rocognized that the historical usage of the temwharf age refeaed toacharge against either the cargo or the vessel or both inaccordance with local wstoms Recognition of historical diversity might lead Eanm SAippin Auab bnvPort oJBw wIIFMCI196 Bmtm SNppin6 Auelulon vPon oJBatm 10FMC0919S n6CFR1JJ 6Anceiv vubW udefiaed uchvye weuM Btion wio wvswJ Sse Barm Rwes Caurxvn lkvCaryill IrIBFMCIiO177 14dJOFd106I ISSRR 63D0Cu 1476 FaMOrdnlnDa FnNO BIS SR121 5330FW Rry 136l111 Nheio uolcue Me Yrilfimpo dfWilib wbaE arfo aMvnul iMauu 21PMC



WEST GULF MARI77 ASSOCIATION VPORT OF HOUSTON AUTHORITY Z4Ione toconclude that alegal presumption has been created favoring the reasonableness of any wharfage assessment practice especially inlight of the deference which may beafforded tothe managerial ezpertise of tetminal operators See Inthe Marter of Agreement No T2598 17FMC286 297 1974 Such aconclusion would not beaccurate and was not made inthe Iniual Decision The Presiding Officer sstatement conceming the burden of proof IDat 22does not fairly indicate that Complainant bore any greater or different burden than that imposed bythe Adminishative Procedure Act 5USC556 dand secdon 502 255 of the Commission sRules The burden of proof inadjudicative proceedings isupon the party proposing the rule or order unless othenvise provided bystatute Because WGMA isthe party proposing tohalt existing tariff practices of PHA and nostamte places the burden of proof othe Respondent the burden of proof issquazely onthe Complainant 3The SecNon 15ssue Itisestablished Commission policy that business amangements of the type ordinazily contained interminal tariffs are not agreemenu subject toShipping Act section 15Rorie vCiry ofGalveston 471 SW2d789 SSRR20713 Tez 1971 Ciry of Galveston vKerr Steamship Co nc362 FSupp 280 8SRR 20925 SDTex 1973 10The applicability of this policy tothe present prceeeding isclear First the terminal tariff isaunilaterally promalgated and uniformly applicable direcflve of the Port Authority Secondly the cosenP anguage that Complainant relies onasindicative of anagreement isnot anintegral part of the tariff and adds noindependent validiry tothe imposition of liability provisions 7hird vessel agenu aze not anentiry included insection 1of the Act afact which precludes any independent significance being given tothe credit agreemenis negotiated between PHA and the vessel agents Finally even ifthe tariff wero chazaMerized asasection 15agreement the act of shifting liability from the cargo tothe vessel interests would most pmbably bedeemed aYee rmwaosaieqwis vwaa amteercxrive mwmiw urirc naaveka owpeo oomCamna wn4A oJPwno Riro vhdrrd Mariawr CwWUlon 6BF2d812 SRR 208l2 193Ne cwn mvauA Comminiao rvlv hYIbe Audea dpaof vill Ee impaed upon tlie papomn of rv4 aads udl ioturcu acludins urtier nrc aso wes easaro wismyy nneme nmseyaevoiecq Neoowa eor uunmexo aamrne weamn meaonwrc emeveMRsmwoe manom mwrwmwbliei qaMn wheae mNYbioweue umeua vEdriny wle pnw aia eafAU ertlevm erihKe lutlie YVA lNPWI OIOJNLAPfYCt 11j T1YCYCANEfm OIIM WNMWIry LtORPYYtYI EfdORfqllClll 1FMwlamlXmvrnoCo vRui 4slaM uQBF2J617 1977 AbpawPoxrrCa vFrdndPOwerCmun 11P7dB1391 nN191Q Emfrw vivol peJoui Fwd Gr vEWrawmd hwaMO Agsnq 38P2d998 101 19t6 InMs wun cue Loxnmee umivEiu4w WyPIIA hnukypup ioe ddl rtkvw eviAese cwcvoint qertamylexa di4wl lauoo IeRalr Iba mtiYiuuewurhflhs aesopnbvu banovW mv ol ubjectmtlie an0olo 4veddswlwrtn4C hemz wiWibWEaam fVmu6cd Mheppt mA rWstlW PmNr equutmeeu dqe trmiw unA asewiilly pla dSimotler me Yeredae tcm6d 7Le uevedwe MmAeA upMmtLe uYMq 14tuiA odbeoa Ne kue mo MadsIlhdna bem qpo eCLylhe FT7Cpunwm bntioe 17On WumlAeTean Supreme Caun rsspdroeapiviwuPR ieileCmmi ioo iMemmedumAmu nCloi ihummiiulixiH uwM doeoteeeducuoe ISpporY bbwliE odm wyble 7Ti awe We mocmvn qeectiop 1weu of mnidl tvflruBUO rtliM upoo ie4t1 ibummva wbyaw bIWinWldK leGdre IMIhPulbvf0 wdrwMl iMaub faWikedaoumBa chrB b6em uedr hepeowiom o6eIsmW triRIbwwi Ipaem ANeoded al 1ha PIbt lse unR povuioo vae wafaene erWd enlem PPdMhCammiuim uiLmnedme rmaepo mcYm bdaemea me aiodicw eurad osemem mie hememw or rtio 17bul4moreYivblb oeaqot omem Qquiomb beaeNtlonwilYmilr Ivipo eAwi hoW Ibeaw We eMv6mwvJll iedered qme emapxmem Sx Ran eudlcnYAU SaSwn1Grv vXmtm0udr Caw FN31PM92f 9S7 itACb 19iomc ena f8xmeuatpovi bro of rrtpar anrqbmyxmm Mwmlwya maepm awubjeq mheAabefwe ecuoe ISJmiWiccw mrLn Gwn fivlkrStipa ASWtiiy We 7PMCq3NU2Hmd SayTawBe Cd4y ABrerevN 10FMCINI0I966 21FMC



Z4H FED RAL MARI7iME COMhhllSS10N routine commercial adjusdnent rather than anagreement modificafion requiring prior section ISapproval Boston Shipping Association vPort of Boston strike storage 10FMC409 413 414 1967 Boston Shippirtg Association vPort of Boston wharfage assessment 11FMCI561967 4The Section 77Issue The core issue inthis proceeding iswhether the tariff provisions inquestion are unjust or unreasonable within the meaning of Shipping Act sec ion 17and onthat issue Boston Shipping Associatiors vPort of Boston Marine Terminal 11FMC11467 issolidly onpoint There the Massachusetts PoR Authority byamending itstariff provisions had shifted the imposi ion of wharfage chazges from the cargo tothe vessel This was attacked bythe Boston Shipping Association agroup af the same interests ascomprise WGMA onthe ground that inrer araitviolated section 17The Commission essentially found that wharfage was anappropriate chazge against the vessel inerests because the tevninal provided asecvice which fucthered the cazriers transpoctadon obliga tion toprovide shippers with adequate terminal facilities WGMA seeks todistinguish the Boston wharfage case byshowing that PHA elected toassess wharfage against cargo in1964 and having made that election isstopped from now holding vessel interests liable aswell Nothing inBoston Shipping or any other authority cited byComplainant mandates such anirrevoca ble election byaterminal operator and the Commission rejects this rigid interpretaaon of section 17Shipping industry pracuces should beflexible and innovative aslong asthey are also fair Ifitcan bereasonable for vessel interests tobemade primarily liable for whazfage asusers of the service itcan beequally reasonable tomake them jointly liable with the cargo interests who aze likewise users of the service The reasonableness of PHA stariff amendment becomes manifest when scrutinized under secaon 17standards The test of reasonableness asapplied toterminal practices isthat the practice must beotherwise lawful not excessive and reasonably related fit and appropriate tothe ends inview nvestigation oj Free Time Practice Port of San Drego Cal 9FMC525 547 1966 Boston Shipping supra at 9Assembly Time Port of San Diego 13FMC113141969 Agreement No T2S98 Port Canaveral and Luekenbach SS17FMC286 300 1974 Ajust and reasonable allocaaon of charges isone which results inthe user of apazticular service beazing at least the burden of the cost tothe tertninal of providing the service Boston Shipping Associarion vPort ojBoston 10FMC409 414 1967 There isnoquestion that vessel owners agents and cargo inurosts are users of the terminal facilities and derive abenefit therefrom at least inavicazious sense Itisirtelevant that steamship agents donot dimcUy use the facility they are agents for persons who doThe only things that actually physically use the facilities are inanimate objects the ships and the goods and the loading and unloading crews Iwould becontrary toall common sense tosay that anly those physically using the facility can beliable for the charges associated therewith Boston Shipping Assocration strike storage supra at 416 417 7bkal ddrp muq dwbmrm Cy rtlueE mrrwd rrviw Vdamed ubmeM ooefemEm Ne PfYolbwdmwrrRA GrFMC90U5261 iAl tSRR 20I09 XI UI I96 anPafCowmirnon rftderdMaritimt fw4tlai 31Ftd181 ISSRR tl919Baa Fngi Cauracbr lnr rCvdtl iYpa Y1721PMC



WEST GULF MARITIME ASSOCIA770N VPORT OF HOUSTON AUTHORITY 249 There isnoquestion of the level or apportionment of the chazges presented here asthis issue has not been raised inthe proceeding ItoNy remains todetermine whether the practice isreasonably related tothe ends inview PHA sobjective istopromote overall port efficiency byreducing the costs of facility operations The practices of imposing the billing and collection of wharfage onthe party who can most efficienUy effectuate and enforce the same insuring all revenues due the port are collected byextending the liabiliry for wharfage toall persons who derive abenefit from the use of the wharves and looking first tothe parties over whom the port has the highest degree of collection leverage all beaz areasonable relation tothese stated ends Several other West Gulf Poits follow these practices pazticularly the Pon of New Orleans where asimilaz tariff provision has proven tobemost reasonable efficient and capable of achieving the ends inview Ex 23Personnel from PHA testified astothe advantages of the new system and the disadvantages of the old Tr at 322 et seq Ex 20indica6ng that dupliciGous rebilling was eliminated credit azrangements were facilitated problems of determining responsible pazties were eliminated and the volume and costs of invoicing whazfage charges were drasdcally reduced Conversely WGMA personnel admitted Tr at 127 et seq 184 et seqJ that byutilizing good business practices nosubstantial losses were incurred from uncollectible wharfage charges and noappreciable added ezpenses had actually been experienced The record does not contain substantial evidence indicating that WGMA isexperiencing undue costs or risks under the new coitection system Moreover the burden of establishing ihe unreasonableness of the practice issquarely upon WGMA 5Agency Law and State Law Contentions Complainant relies heavily onprinciples of legal duress business ccercion and agency inanattempt toestablish that the tertns of the tariff under attack aze unlawful under section 17asamatter of lawThat isthey assert that ifthe tariff provisions run afoul of state lawconceming business duress and ccercion principles or common lawagency principles that this isaper seviolation of sectiort 17sThe simple answer toboth these assertions isthat while teneu of state and common lawmay beevidence of reasonableness and of local business practices they are not alone disposidve of Shipping AMissues absent ashowing that these principtes direcNy aQply toShipping Act considerations Terminal Lease Agree ment at Long Beach Cnl 11FMC12261967 WGMA has not demonsUat edthat the alleged transgressions of Texas or common lawhave such anapplication and the Commission could end itsinquiry into these Exceptions at this point The Presiding Officer however dealt with these issues at length and toensure full exposition of WGMA arguments some discussion of these matters iswarranted FednJ Caun Aeci iomsarcemioi iVPk uublH omMwIbu IsMil LvAMuW eauie yecific wbjeN al feAW cammm hvmry uill eaiY fdbvi EruRdfrwdCa rToniptlro MMU3U7B191e rcs ema6m ILFdd1006 eYprcipln ucAaemind Uy Me IwdMe ulwof Me qevcy moi TA7EAIFNT OPCONFlJCT OF IAWS ecuan 312 177AmvAeery tacriae e21FMC





WEST GULF MARITIME ASSOCIATION VPORT OF HOUSTON AUTHORITY 2S1ysummary of these matters isinorder The 4commission tothe vessel interests was found tobecompensatory bythe Presiding Officer Nothing inthe record suggests ecror inthis regard Similazly the 4commission due the vessel interests onceRain direct movement bulk cazgoes of terminallessees still billed direcdy byPHA should bepaid inaccordance with the taziff provisions for those items actually billed byvessel interests The taziff should beamended roreflect the actual pracdce at which ume nofurther payments need bemade inthis regazd Also the definition of Terminal Chazge aservice for which users of the faciliry are assessed should bestated inPHA stariff pursuant to46CFR533 6asall services for which users of aterminal aze billed must bedefined inthe tariff THEREFORE ITISORDERED That the Initial Decision issued inthis proceeding isadopted assupplemented herein and the Exceptions of West Gulf Mazitime Association aze denied and ITISFJRTHER ORDERED That the complaint of West Gulf Maritime Association isdenied and ITISFURTHER ORDERED That within 30days following the service of this Report the PoR of Houston Authority amend itsTeaninal Taziff No 8toaccurately reflect the actual practices employed indirect billing and collecdon of whazfage chazges oncectain direct loading movements of bulk cargo or tocease and desist from following collection practices not stated insaid tariff and ITISFURTHER ORDERED That the Port of Housron Authority promptly pay collection commissions without interes ondirect movement cazgces toall vessel interests that have complied with Terminal Tariff No 8sprovisions regarding the billing and colleMion of wharfage chazges onsuch movements between uly 11975 and the 30th day following the service of this Report and ITISFURT1 IER ORDERED That the Port of Houston Authority file with the Commission sSecretary witliln sixty 60days from the service date of this Report afull accounting of all wllection commission payments made pursuant tothe prueding ordering paragraph and ITISFURTHER ORDERED That the Port of Houston Authority amend itsTerminal Taziff No Stoindude adefinition of terminal charge and ITISFURTT IER ORDERED That this proceeding bediscontinued SFRANCIS CHURNEY SECRETARY 21FMC



FEDERAL MARITIME COMMISSION No 7521WEST GULF MARITIME ASSOCIATION vPORT OF HOUS70N AUTHORITY OF THE POR COF HOUSiON TEXAS Adopted August 61978 PHA spractlces and tariff provisions making the vessel vessel owners and vessel agents msponsible for payment of whar age charges found notoviolate sections I516First or 17of heShipping Act Complain ordered dismissed and procading ordered discontlnued PHA ordered tocomply wi hprovisions of itstariK requiring payment of 4hallowance tovessel interests onwharfage charges collected byPHA from lessees at PHA stemtinal Robert Eike for West Gulf Maritlme AssociaUOn complainanA FWi iamColburn for Port of Houston Authority responden Edward Schmeltzer Edward Sheppard Thomas Ess inger and Ceorge Weineq for the Board of Cortvnissioners of hePort of New Orleans intervenor lohn Ro6ert Ewers and Lizann Ma esan Longstreet asHearing Counsel Som NLloyd for Georgia Ports Authoriry appearing specially Marion SMoore Jr for ouhCarolina Ports AuNoriry appearing specially INITIAL DECISION OF SEYMOUR GLANZER ADMINISTRATIVE LAW JUDGE This isacomplaint proceeding filed June 111975 pursuant tothe provisions of section 22of the Shipping Act 1916 byWest Gulf Maritime Association WGMA complainant alleging violapons of sections ISand 17of the Ship ping Act 1916 byPort of Houston Authoriry of the Port of Houston Texas PHA respondent and requespng that specified tariff matter published bythe respondent bedeclared void unjust unreasonable discriminatory and unlawful and further requesting heissuance of anorder requiring respondent tocease and desist from putting that tariff matter into effect or acting inconfoRnity with that tariff matter or seeking toenforce that tariff matter against complainanPs members and requesting still further the issuance of such orders asmay beThis 0ecuion vill hmme Ne Aecisian ofNeCommixsion inNe lxixe ofrevievtMrcof LyNeCwnmiss onRUlel3 Ruln MRrUCe uMRocedme a6CF0 503 3311 i6USCBil 6USC810 nd816 PNAb proper nurc isPan aNmswn AuUwnry of Hvns Cwnty Tsxu 232 21FMC



WES IGULF MARI77ME ASSOCIATION VPORT OF HOUSTON AUTHORITY ZS3 necessary tosecure compliance with the lawbyrespondent Reparation isnot requested PHA answers that the taziff matter isjust and reasonable and not discrimina tory dthat itisnot viola ive of any provision of lawWGMA isatrade association composed of 1almost all the steamship agents represendng operators of deep sea cargo vessels using the ports of the Gulf of Mexico from Lake Chazles Louisiana toBrownsville Texas inclusive 2the owners of some of those vessels and 3stevedoring firms whose employees load and unload those vessels The complaint isonbehalf of the steamship owner and agent members engaged inbusiness operations at the Port of Hous onPHA isagovernmental agency and body politic of the State of Texas estabGshed under authority of Article 3Section 52of the Texas Constitution Under provisions of the Texas Water Codes PHA isauthorized among many other things toacquire land and purchase conshuct enlarge extend repair maintain operate or develop wharves and docks and all other facilities or aids incidental roor useful inthe operauon or develoQment of itsports or waterways or inaid of navigation and commerce inthe ports and onthe waterways Section 60101 PHA isalso empowered toprescribe fees and chazges tobecollected for use of itsland improvements and facilities The fees and charges must bereasonable equitable and sufficient toproduce revenue adequate topay expenses set forth inthe Code Section 60103 Inparticulaz WGMA scomplaint lies against cectain revisions inPHA stariff dealing with billing and collection of wharfage chazges assessed bythe respondent against cazgo moving outbound and inbound across respondent swharves which were issued June 11975 and became effective July 11975 The complaint places inissue the following tariff provisions which appeaz inPHA sTariff No 8at Thirteenth Revised Page No 14Item 33Tecminal Charges set forth initem No 39and Wharfage Charges set onh inItem No 65are IiabiliGes of the owna of Ne cargo Mowevtt tAe collection and payment of same wthe Port Authority must beguarantaA bythe vesul her owners end agents end the use of Pmt Authoriry faciGties bythe vesul her owners and agents shall bedeemed anecceptance and acknowledgement of this guarantee 31Aacompensation Wsaid vasel her owners and egmts for such colleMion and payment of teminal and whacfage charges asspecified inImms 5965the Port Authoriry sAall pay afee ofour per cent 4of the tafal tuminal and wharfage charges incwred and billeA wNe vessel htt owntts and agents 33NTar age charges oncargo shall beessessed onthe basis of manikst weights unless otherwise provided haein 7WAarfage isdefined inhetarift asollows Acharge onmy commadity placed inetiansit shed oron aw6arf or pavsing through ovu or under awhazf or transferted betwan vessels ar IoedM toor unloaded romavusel at awAarf rcgardless of whet6er or not wharf isused Itdoes nainclude sorting piling weiglw ghanNing insurence custom charges rcvenue atamps or fees of any nature imposed byNe State aFedelal Govemment agains Ne sltipments or vessels transprnting tbem Neither the definition of wharfage the whazfage chazge nor the levels of charges for wharfage set forth inItem No 65of PHA stariff are under attack 7btiedprwi imNIbs Tuu Wrer Code famvly pprnd ivMbcle 82Sectiau 1nd2VTCSNNwy mmuaeW uIbmmplum IMvJidiry NIemIuool uvi1W WIAY 7riR No FwReviaC RKNo IIdhimin rTwM 7TvdRavi edAKNo 321FMC



ZS4 FEDERAL MARITIME C0 9vflS510N Therefore these matters are not inissue However itmay beobserved that both the definition and method of computation of wharfage chazges appeaz tocomport with the requirements of regulation Temunal Chazge isnot defined inPHA stariff As isthe case with wharfage neither the teiminal chazge itself nor the level of any chazge thereunder inItem No 59isinissue According tothe tariff 10tecminal chazges aze inaddiuon towharfage charges but there aze only two commodiaes automobiles and bananas subject totecminal chazges WGMA proffered notesfimony or argument inopposition tothe temrinal chazge There are two intervenors Hearing Counsel and the Boazd of Commissioners of the Port of New Orleans New Odeans New Orleans isanagency of the State of Louisiana created for the puipose of regulating and promoting the commerce and traffic at that port and administering and maintaining itspublic wharves and other ternunal faciliaes Both participated inthe proceeding Two other persons were allowed tomake special appeazances at the hearing They are the Georgia Ports Authority and South Carolina PoRS Authority Neither of them pacticipated inthe proceeding T6ere were four days of hearing The record comprises 535 pages of transcript and 27numbered exhibits All participating pazties submitted briefs POSITIONS OF TH8 PARTIES WGMA urges that the guazantee inItem No 3and another provision of PHA stariff Item No 2enatled Application and Interpretation of Tariff which has been ineffect since at least 1959 and which provides The use of the waterways and facilities under jurisdiction of the Navigation District shall consutute aconsent tothe tenns and conditions of this tariff and evidences anagreement onthe part of all vessels their owners and agents and other users of such waterways and facilities topay all chazges specified and begovemed byall mles and roguladons herein contained are nullities because lawful tariff provisions donot rest upon consent and therefore should begiven noconsider auon inthe detemunation of the complaint that those provisions which haye not been approved bythe Commission constimte avioladon of secuon I5that only those tariff provisions which aze roquired bylawtobeincluded within atariff are binding upon persons dealing with apublic utility or government agency Therefore tariff provisions like those inItem Nos 2and 3which are not roquired tobefiled and which impose upon vessels and vessel sagents the duty tobill for and collect from cazgo interests wharfage chazges owing tothe poR bysuch interests and the duty toguarantee payment of those charges are illegal and void that taziff provisions requicing vessels and vessels agents tobill and collect cazgo charges constimtes duress and business ccercion therefore those pmvi sions are void and unenforceable that Item No 3isdiscriminatory unjust and 7Te Cammiubo4 Reguhem faFiiie oTuilfa br Temtied Opernm 4fim wlurtage ufalbn 6CR31bAx31 AKde7SioAtlsurgo nveusl onYI wio pueie acooreyeE over dno uoEer yrva or bqrca vuwl baRmbup tiyEb arqa vleo MNeA uwLufaMhce maartA ieJip Wl ttbrhuf WhvfaBe uwlelYtlie chveetauuof rhvf uAEon ool mcluJe chaBa fanr aMwvia Fmplusi wppiied PHA1 TrciR No lTweeoN Revimd hge No SeIdpipml Age No Il21FMC



WEST GULF MARITIME ASSOCIATION VPORT OF HOUSTON AUTHORITY ZSS unreasonable hence unlawful and inviolation of sections 161z and 17of the Shipping Act Initsreply brief WGMA also urges that Item Nos 2and 3have the effect of unlawfully making vessels and vessel sagents the agents of the port without consent PHA asseRS that the tariff provisions constitute fair and reasonable measures adopted byitinthe discharge of statutory duties placed upon itinthe operation of public port facilities and that the tariff provisions and wharfage billing pratices are not inviolation of sections 15and 17New Orleans argues that the tariff provisions are necessary tothe efficient operation of ports are not preciuded byGeneral Order 1513 and are not discriminatory or unreasonable and that questions of Texas laware irrelevant Hearing Counsel contends that the tariff matter isconsistent with the requirement of laware not discriminatory preferential prejudicial or unreasonable and are lawful HISTORICAL BACKGROUND OF THE TARIFF AND COMPARISON WITH OTHER PORTS TARIFFS Going back asfar as1933 and continuing to1964 wharfage chazges were billed toand collected from the vessels vessel owners or vessel agents byPHA 16During that time the tariff provision relating towharfage provided Item 3cAll vessels and their owners receiving any commodity onawharf or inatransit shed or loading or unloading any commodity while at awharf hereby contracts topay and are responsible for the w6arfage onsuch commodiUes at the rate provided herein tobecollected either from vessels their owners or their agents In1964 inresponse torequests made byvessel owners and agents PHA changed itswharfage billing and collection practices byshifting liability for wharfage charges tothe owner of the cargo and placing responsibility for payment of invoices upon the cargo owner or his agent the freight forwazder onoutbound cargo and the customs broker oninbound cargo This was accom plished bysubstituting anew Item 3ceffective April 11964 Itprovided LiabiGty for wharfage charges set forth initem number 65will bethe responsibility of the owner of the cazgo and the Port Authority will invoice and collect from such owner or authorized agent About 1972 or 1973 PHA made another changeover initspractices Until then ithad performed asanoperating terminal loading outbound cazgoes aboard vessels When itstopped those terminal operations PHA advised vessel owners and agents that itwas contemplating afurther change initswharfage billing practices byway of reversion totariff provisions similar tothose ineffect until April 1964 PHA did not implement that change immediately The matter remained dormant for awhile but PHA sinterest ineffectuating the change revived in1975 There then ensued numerous discussions involving PHA officials and staff inembers vessel owners and agents freight forwarders and others The outcome of those discussions was arevocation of Item 3casit46USC813 NB7Aewmpleint doea ndinvoke section 16Even ifevidence of undue prePore ear pejudice hed bxn adduxd ompltiiunl mede nomodon oemend IAC compleint ar tohavt the plwdings cooform btAe proof 16CFR 533 1dxqFamuly PHA wes known esHertis Counry Houston Ship Chennel Nevigadon Distria



ZSG FEDERAL MAR117ME COMbIISSION existed since 1964 Itwas replaced byItem Nos 3and 32the tariff provisions inissue here The net effect of Item Nos 3and 32istoassess whatfage chazges onthe cargo according toitsmanifest weight but tomake the vessel itsowner or agent directly responsible for collecdon and payment of those charges toPHA Inconsideration of the collection and payment efforts of vessel owners and agents PHA commits topay them compensation at the rate of 4of the total of wharfage and terminal charges collected byPHA Tariff provisions virtually idendcal toItem Nos 3and 32are published byNew Orleans However New Orleans pays only a3fee for collection and payment tovessel owners and agents The pracdce of looking tovessel owners and agents at New Orleans dates back toatime at least before World Waz Iand probably goes back tothe creadon of New Orleans in1896 Provisions similar toItem No 3appear intariffs published bythe Port of Lake Chazles Louisiana Port of Corpus Chrisu Texas and Port of Port Arthur Texas since atleast 1968 1974 and 1972 respecdvely WGMA vessel owner and vessel agent members serve one or more of the ports named above Fncrs PHA reinstituted the practice of looking tovessel owners and agents for collection and payment of wharfage charges onthe basis of staff recommenda dons for various reasons Generally PHA took into account that collecting from the cargo interesu was inefficient because itrequired redundant administrative procedures inorder toinsure collection and that collecdng from cargo interests was costly because of that redundancy and because all too often PHA was unable Wcollect the charges from cargo intareats somodmes not at all and other times only after repetidous solicitation due mostly wthe fact that many cargo interests were beyond the jurisdiction of Texas for the service of legal process PHA also recognized that while ithad nodirect contact with the persons shipping the cargo shipowners aad their agents almost invariably did Eg99of the cargo transported out of New Otleans and PHA byHellenic Lines Limited aship owner was booked byHellenic following solicitation of that cargo from shippers byHellenic employees or Hellenic snetwork of agents The particulaz difficulties encounterod byPHA under the tariff provisions ineffect from 1964 to1973 and the anticipated benefits under the new tariff pcovisions were explained byPHA sCoatroller iUnder his supervision in1974 there wem 32employees whose major responsibility was insiuing that PHA bepaid the charges due PHA for the use of itsfacilities Inthat year PHA spent more than 400 000 insalaries and fringe benefita for those employas Approximately half of those salary expenses were accasioned bythe need toredundandy overaee the billing collection and sudit of wharfage charges due PHA from cargo interosts The Comptroller pointed out the moro notable deficiencies of the old system Abasic document used byPHA inbilling wharfage charges was the delivery order But delivery orders propared bythe cargo interest or cargo represonta dve frequently showed estimated volume Thus because wharfage charges



WEST GULF MARITIME ASSOCIATION VPORT OF HOUSTON AUTHORITY ZSJunder the tariff are based onactual volume asecond invoice often became necessary but the required adjustment could not bemade until PHA received acopy of or audited the vessel manifest which showed the actual volume of the shipment By the time PHA obtained the manifest or audited itthe vessel was at sea Vessel owners or their agents inHouston or other cities often booked shipments for cargo interests which had not established credit or had noprevious business experience with PHA This created processing delays because PHA service orders could not beissued until credit arrangements were made Making those arrangements entailed added expense toPHA Anomalously inview of the nature of the complaint inmost instances those arrangements were made with WGMA vessel owners and vessel agents who volunteered toaccept onbehalf of the cargo interests the billing of wharfage and other terminal charges totheir credit accounts with PHA Vessel owners or their agents permitted stevedores toload outbound cargo directly from the overland surface carrier tothe vessel and inbound cargo directly from the vessel tothe overland surface carrier without advising PHA nor providing PHA with information identifying the cargo interests responsible for payment of wharfage charges These facts would come toPHA sattention only after adetailed audit of the vessel manifest But bythe time the audit could beconducted atask which initself involved substantial clerical time and effort and which was often subject tofurther delay because of failure toprovide the manifest promptly collection of wharfage chazges from cargo interests would become difficult even inthe case of cargo interests located inHouston Ifthe cargo interest was located beyond Houston or had nolocal representative or had nocredit aaangement with PHA collection was frequently impossible or uneconomical and had tobewritten off This drawback tothe old system was particularly severe inthe case of inbound cargo because once the customs broker had released the cargo from the dock his relationship with the cargo interest terminated and there remained nolocal cargo interest tolook tofor payment Not only did the practices under the former rule adversely affect PHA sefforts tocollect wharfage promptly and efficiently but they also impeded PHA swharf demunage efforts because PHA had torely upon documents inthe possession of vessel interests which were either not turned over toPHA intime tobill the cargo interests while the shipment was at the terminal or did not become available until PHA saudit The changeover tobilling the vessel interests was productive of immediate benefits toPHA This was revealed statistically During the months of April May and June 1975 the last three months prior tothe change PHA issued 14888 17269 and 15320 original wharfage invoices respectively After wards inJuly and August 1975 PHA issued but 6149 and 3888 original wharfage invoices respectively Also during April May and June 1975 PHA issued 772 567 and 753 wharfage adjustment irvoices respectively However inAugust 1975 only 467 wharfage adjustment invoices were issued Itwas estimated that the number of adjustment invoices will befurther reduced toabout 100 per month after all the pre changeover adjustments have been accounted for



ZSg FEDERAL MARI1 IMCOIvIIv11SSION Another estimate based upon 1974 statistics shows that the net annual reduction inPHA sexpenses tobeachieved bythe changeover will amount to195 000 The 4allowance tovessel interests will absorb about 155 000 of Ithat sum per year Thus PHA isexpected tosave 40000 annually onsalaries inaddition toinsuring collection of all wharfage charges due itAlthough vessel owners and vessel agents will incur greater bookkeeping expenses under the changeover most ifnot all of those expenses will berecouped bythe 4allowance This isevidenced bythe experience of one vessel owner operating at both New Orleans and PHA At New Orleans that vessel owner would have been fully compensated bythe 3allowance provided byNew Orleans had itrecovered all wharfage charges from cargo interests Because that vessel owner wili not release inbound cargo until all wharfage ispaid itisthe collection of outbound cargo whatfage primarily from freight forwarders which makes the 3allowance less than fully compensatory But that vessel owner sometimes dces not press itsclaim for outbound wharfage out of fear of loss of business from freight forwazders who represent the cargo interest inthe selecdon of water carriers There isample evidence that the 4allowance will befully compensatory tovessel owners and vessel agents ifthey collect all wharfage charges from cargo interests and ifPHA pays the 4allowance onall wharfage itcollects Insome instances PHA does not pay that allowance that iswhere under written lease agreements between PHA and lessees the wharfage ispaid directly toPHA bythe lessee However vessel interests are not informed of those lease provisions Consequenfly they doincur the expense of billing PHA slessees for wharfage and collection until the lessee advises that the charges have been paid directly toPHA Contrary tothe requirements of itstariff PHA has not paid the vessel interests the 4allowance inthose situations PHA stated that itwould correct this situation which ithad overlooked prior tothe hearing As of the dme of this inidal decision nocorrection has been made THE STATUTES As pertinent section 17provides Every other person subject tothis ect ahell establiah obaerve and enforce just and reasonable regulations and practlces rotating toor connected with the receiving handling etoring or delivaring of properry Whenever the boerd finda thet eny suoh rogulation or practice iaunjuat or unreasoneble itmay determine proscribe and order enforced ajust and reaeonable roguladon or prectice As pertinent section 13provides That every cammon cazrier bywater or other person aubject tothis Act a6a11 file immediately with the Commission atrue copy or iforel aave and complete memorandum of every agreament with another such certier or other person subject Wthis Act or modificadon or cancelleuon thereof towhich itmay beaperty or conform inwhole or inpert fixing or roguladng transportaUon rates or fares giving or reaiving special retea accommodations or other apeciel privilegos or advantages controlling rogulating proventing or deatroying competlflon pooling or apportioning earnings losses or treffic allotting pats or rostrlcting or ot6awise rogulepng the number and cderacter of sailings betwan ports Iimiting or rogulating inany way the volume or character of freight or passenger traffic wbecartied or ineny manner providing for anexclusive proferontial or The preclim of narolwlny inbound cugo umil whvPaQa bpidiefollowed byat leut one veexl agent el PHA



WEST GULF MARITIME ASSOCIATION VPORT OF HOUSTON AUTHORITY ZS9 cooperarive working arrangement The tenn agreemenP inthis section includes undetstanding conferences and other azrangements Any agrcement and any modification or cancellation of any agreement not approved or disapproved bythe Commission shall beunlawful and agreements modifications and cancella tions shall belawful only when and aslong asapproved bythe Commission before approval or afrer disapproval itshall beunlawful tocarry out inwhole or inpart directly or indirectly any such agreement modificadon or cancelladon DISCUSSION AND CONCLUSIONS AGENERAL Theunderpinning of WGMA scomplaint alleging that PHA stariff violates sections 15and 17of the Shipping Act seems tolieinadeep rooted conviction that under both the common lawand the Shipping Act terrninals are bound tolook only tothe cargo and never the vessel for payment of wharfage chazges and that any departure from that principle somehow must beinviolation of lawWGMA spreoccupadon with itstheory for which itcites nosupporting common lawauthority nor any Commission or CouR decisions under the Shipping Act iswhat leads WGMA astray inthis proceeding 1ethe common lawhas been preempted bythe statutory provisions of the Shipping Act and the rules and regulations promulgated pursuant tothat Act See egAdams Express Co vCroninger 226U S491 1913 BostonandMaineRD vHooker 233 US971914 Itiswell settled bycase lawand the Commission has sanctioned byregulation that wharfage isanappropriate charge against the vessel Indeed tariff provisions of the very type inissue here have received approbation of the Commission and the Courts inthe past Iwill explain BWHARFAGE ASACHARGE AGAINST THE VBSSEL Those persons including governmental instrumentalities like PHA who operate terminal facilities aze other persons subject tothis Shipping Act asdefined insection 1of the Act 46USC801 The quoted phrase covers any persons not included inthe term common carrier bywater carrying onthe business of forwatding or furnishing wharfage dock wazehouse or other terminal facilities inconnection with acommon carrier bywater Thus there can benodoubt that wharf storage facilities provided at shipside for cazgo which has been unloaded from water carriers are subject toregulation bythe Commis sion Ca ifornia vUnited States 320 US577 586 1944 Asthe exper body established byCongress for safeguazding this specialized aspect of the national interest the Commission may within the general framework of the Shipping Act fashion the tools for sodoing IdUnder itsmandate the Commission formulated regulations governing the filing of tariffs byterminal operators 46CFR 533 1et seq Recognizing that wharfage isaterminal service which isprovided infurtherance of the carriers obligation see Boston Shipping Assn vPort of Boston Marine Terminal 11FMC191967 the Commission determined that wharfage isanappropri husmuch ashistorically Ne ocem common cartier stranepmtetlon obligatlon extended beyond cartiage onthe high seas and included Ihe obligadon toprovide emtinal fecilitita which could bemade acxssible Wconsignors end consignas of cargo see diuussion iniaitisdi ficuit toperceive how et mmmon lawihe cargo imercsls and mt 1he vessel interests would beconsidered primarily linble fmwharfage charges



2f0 FEDERAL MARITIME COMMISSION ate charge against the vessel dConsequently the reguladons governing terrr inal operators tariffs expressly sanction the practice of assessing wharfage Icharges against vessels See text of 46CFR 533 6d2at n9supra inwhich wharfage isdefined asacharge assessed against the cargo or vessel The radonale of the regulaUon andBoston Shipping Assn conforms toprinciples laid down inahost of other cases aswill beseen The validity of assessing wharfage against the vessel interests under section 17issubject toatest of reasonableness that iswhether the practice isfit and appropriate tothe end inview nvestigation of Free Time Practices Port of San Diego 9FMC525 547 1966 Boston Shipping Assn vPort of Boston Marine Terminal supra Reasonableness under this standazd tums onwhether the chazge isassessed bythe terminal against the user of the service Inother words Ajust and reasonable allocation of charges under section 17isone which results inthe user of aparticular service bearing at least the burden of the cost tothe terntinal of providing the service citations omitted Boston Ship ping Assoc Inc vPort of Boston 10FMC409 414 1967 Failure toimpose wharfage charges onusers causes mischief because itmakes that service pazasitic onother terminal rates Whero the users of aparticular service donot provide their shaze of essential terminal revenues adisproportionate share of the burden isunjusdy and unreasonably shifud tousers of other terminal services dInurging that wharfage should beassessed against the cargo interests that isshipper consignee freight forwarder broker or other cargo representative complainant appears tolock onthe words inPHA staztff that Wharfage Charges are liabilities of the owner of the cargo asdisposi6ve of the question of user However complainant isinerror for this assumption overlooks the nacure of the obligation of the camer tothe shipper Itiswell settled that the carrier sresponsibiliry tothe cargo dces not end when the vessel des upat the dock Judge Prettyman stressed the extent of the obligadon inAmerican Presi dent Lines vFederal Maritime Board 317 F2d887 888 DCCir 1963 Shipa bringing tranaoceanic froight inWport are required bytheir tranaportation obligaUon absent aspecial contract tounload the cargo onW adock aegrogate itbybill of lading and wunt put itat aplace of rost onthe pier sothat itiaaccesible tothe coneigna and efford the consignee aroasonable opponunity tocome and get itThia was settled bythe couRa meny yeers ago Faomote citeUons omittedJ Thus oninbound cargo the vessel sobligation dces not end until itmakes atender of the cargo for delivery Wthe consignee at the pier Afterwards Consignees are obligated after notice and reasonable opportuniry tocome and pick uptheir goods at the pier American President Lines vFedera Maritime Board supra this allowance bythe carrier tothe consignee of areasonable oppoRunity tocome and get his cargo iswhat isknown inthe industry asfree time 1Pnvestigation of Free Time Practices Port of San Diego 9FMC523 S29 1966 Whct numye chu4es or thwe chv awhieh attrue efler Ihe expintlon of free lime ere nal involvad inthie pracading TMrofara IIleunnem ery Wdiwute Ne circumotancee like etrlkw unda whlch the wiaeabllyatlrn mi Mhexlended beyond namul hee Gme perlaM CJ Thr Baron Shlppln8 Aaor lnr vPon oJBoatw aupra The Clry yGalvearon Kerr Srramahlp Co Ine 362 PSupp 280 SDTaz 1977 q8d303 P2dU01 SNClr 1974 Cerr denlM 4211 US977 1975



WEST GULF MAR TIME ASSOCIAI ONVPORT OF HOUSTON AUTHORITY ZGI Responding toanazgument simi ar tothe one urged here bycomplainant the Commission offered afurther explanation of why the obligation for wharfage lies with the vessel despite the euphemism that wharfage isaliability of the cazgo inThe Boston Shipping Assoc Inc vPort of Boston supra 10FMCat 416 417 When the cargo isinfree dme the terntinal facility the pier isbeing provided bythe tcrmiaal tothe carrier sothat the carrier may discharge itsfull transportation obligadon tothe consignce Itisthe duty of the carrier toprovide this service tothe consignee and ihas chosen odosothrough anarrangement with the terminal No one would argue that the carrier should pay the termioals cost of providing the pier for the free time period itself Thst the services inquestion were supplied tothe cargo isinone sense avalid statement Intransportation all the services beitthe acNal cacriage or the variety of attendant services are perfortned for or suQplied tothe cargo the ultimatc object being tomove the cargo from the point of origin toitsuldmate destination But the cargo cannot bedivorced from the persons owing obligalions toitInUie Qast when cortsidering the proper allocation of terminal charges ithas been customary todivide terntinal services into two general categories those performed for the vessel and those perforn edfor the cargo While we have nodes uetochange this customary usage itmust always bebome inmind that the cargo isnot some separate enGty which isitself capable of pay ing for scrvices rendered The charges must bepaid bysome person standing inaprescribed nladonsitip Wthe cargo 18Thus when the terminal isthe intermediate link between the cartier and the shipper or consigna ane of these two persons must pay the terminal scosts of providing the services rendered The quesdon here inwltich of these two should pay the charge inissue Footnotes omiaed jWe would place the bwrten upon himwho owes anundischarged obligation totLe cazgo Heretofore inthis discussion the carrier sobligation for wharfage has been canvassed inthe context of inbound cazgo But itissettled that the same principles are applicable tooutbound cargo aswell The vessel isrequired aspart of the obligation of carriage toprovide terminal facilities for the receipt of outbound cargo and toafford areasonable free time period for the shipper toassemble the cazgo prior toloading aboazd ship 1herefore the ternunal becomes ineffect tteagent of the carcier for this service Accordingly itisappropriatc toplace liabiliry for payment of outbound wharfage onthe vessel the user of the service See egnvestigation of Free Time Practices Port of San Diego supra inwhich the Commission explained at 539 ltisthe cartier sobligation not only bafY ord the necessary free time but aiso 0oprovide terminal facilities adequate toronder such froe dme meaningful and realistic lntercauta Rates Tonnd From Berkelry Erc 1USSBB365 1935 This obligation may befulfilled either bythe cartier itself or through anagent nrercoasta nvesrigation 1935 lUSSBB400 1935 The tarift sont6e acean cartiers inthe foreign offshoro trades cal igat San Diego make noprovision for free time nor doihe catriers provi wharfs or piers at San Diego for the receipt and delivery of cargo Footnote omitted jThe port of Sen Diego provides these facilities and the frce time inquesdon isprovided for initstariff Under these cvcumatances the port becomes ineffect the agent of t6e cartier for the perfortnanx of these obligations of the cartier By wyof toomae lAe Cammiwbo iodiated iuaumed tlwconvrnima 4one led tothe w6atiacao of cargo forthe krmhippuamwigeen dep dinainuralla whafMrthe ehipmeM auinbou Maaubouad OF MCx417 n10Andherafpx of heari Wof the euetom of ueepiug ehugp yimcago ieoHered inMlddlr Arlonric Cwye mce vUnlted Swer 333 FSupp 1091D CDC1972 71arc Ne wurtexpaud tlabelkf itisanomrowth ofa kgal coxep peculiuacoouacu oPahip meet amvitime 4wuMer rhich tAe veeee ndeemed ocontract iorcaptel WtAe frcight niher tluo wiMIhe ahippu IQn1114 CJ nrncaarra SSPqAri nvNWMTAai n4FMB3B7 1953 inwhich the priacipla xprcsrted arlier iaTrnnlnalRme nrnso rrs Puger SounAPorn 3USMC211918 end Termina Rme Srtucrure Califomta Paru 3USMC371908 tlut dbcalion of tamind chuga iswbadetmuimd bytAe neturc Mthe nwyaudon obliga ioos ot tlwartier toWe



262 PEDERAL MARITIMB COMIvIISSION Next complainant urges that the tariff provisions placing liability onthe vesael intereats are unlawful because those provisions are not required bylawtobefiled and therefore have nobinding effect Insupport of this argument complainant cites aprovision of the Commission sterminal tariff rules 46CFR 5333 and three court cases Port ofTacoma vSSDuval 364 F2d615 9th Cir 1966 Pac ficSSCo vCackette 8F2d259 9th Cir 1925 cert den d46SCt 203 Midd eAtlantic Coqf erence vUnited States supra 1hecited cases are inapposite The rule asIread itinconjunction with 46CFR 533 2and 46CFR 533 d2mandates astatement inthe tariff conceming the identity of the peraon liable for wharfage ComplainanYs statement of the rule of lawinthe three cited cases isof courae correct InMiddle Atlantic Co erence vUnited States supra the court expressed the rule this way 353 FSupp at 1122 Aloag llae of casea have hald undar varioua haneportation acts that attempts bycerriers Wengreft oaW atariff agretuiWUS unilaterial provieion not contemplaud or required bythe atatute authorizing the flllng of tarltTa isentiroly ineffectual Thus iaMiddde Atlantic Conference the court affirmed adecision of the Inurstate Commerce Commiasion prohibidng motor carriers from specifying intheir tariffs that paRicular peraons generally referred toaswarehousemen who wero not aamed inthe bill of lading asconsignors or consignees of shipments are liable under certain circumatances for charges for undue detendon of trucks being jloaded or unloaded at their premises Obviously the carriers sought tocreate anew rule of liability bymeans of atariff and thereby toeffectuate alegisladve change inthe lawwhich places liability for motor transportation charges onthe partias Wthe contract for traasportadon InPort of Tacoma vSSDuval supra the court held invalid alien arising from atriff provision makiag vessel intereats liable for wharfage because the tariff pmvision had the effect of nullifying anotice provision of the Maritime Lien Act 46USC971 975 and particularly secdon 973 f0However the court struck down only the tariff provisions which conflicted with the lien IawItdid not invalidate another tariff provision virtually identical tothe one at issue here InPacific SSCo vCackette supra the court held atariff provision invalid which conu ary wthe applicable lawakthat time required apassenger togive written nopce of abaggage claim within ten days after landing Unlike the circumstances inthe three cases cited byWGMA which involved itariff provisions inconflict with the lawhere inmy opinion the Commission srules implementing section 17constrain terminal operators toset forth intheir tariffs the identity of the peraon or persons liable for payment of charges for the differoat services provided Under 46CFR 533 3terminal operators are required nipperaoamip eeawe me Wty orue uwotu emwwrvka wer ramrm aranYpon nomoo mu we tamwapwwan iorocdvin lumber far aubnuod owvamen4 xwe peAormina aeervice fmhippae uWqaPacartian Itwee hsld ImpraperbdlocW tlechv ebIMwriwr 77adlowtlonotchv afmQMler tmvia provfd dbywadnel aperaton tmpronl cr ofar Ihe we ot curim wa IMundiewt6ed 77W provhbn Iwlace bem d4ud Sae dlecunloa IaOlfmwr d81ark TMLaw ofAdm7ralry il941quouah 16a Y692 688 3xmd Bd197n n7bnulaiop Yurmini tlr flUaa of 1uiR bYtwmhul operalon 46CPR 333 1et wq are promulY Pueot rothe IWrm kio wlhorltyot actlon43oPIM9NppinaAa 19t6 46U SC841 which ovidw 71aCommle loneppllawte wc6 mla 00roul tlaiu umay Mnewwy eocury aut Ua Pro obm of hi Ac



WEST GULF MARITIME ASSOC ATION VPORT OF HOUSTON AUTHORITY 263 to1eatariff showing all itsrates charges rules and regulations relaking toor connected with the receiving handling storing and or delivering of property at itsterminal facilities That rule also carves out anexemption from ternunal chazges covered bynegotiated agreements asfollows Provided however that rates and chatges for water carriers pursuant tonegotiated contracts need not befiled for purposes of this part Cieazly then absent anegotiated contract with vessel interests and none has been shown onthe record the tariff must show the rates and chazges for wharfage Recalling that 46CFR 523 6d2defines wharfage asachazge assessed against cargo or vessel itisimperative for PHA or any other terminal facility similarly situated tohave itstariff distinguish bytariff rule or regula tion with clarity whether itisthe cazgo or vessel interest which isliable for wharfage Otherwise one of the major purposes of the ternrinal tariff reguiadons keeping the Commission and the public informed of terminal practicesQS could not besatisfied Thus the tariff provision serves tocomply with rather than being indefeat of regulation and isentirely necessary and proper Given the carriers transportation obligation toprovide accessible terminal facilities including the use of the wharf for inbound and outbound cargo inmy opinion 46CFR 533 6d2should beconstrued tomean that ordinarily the wharfage chazge inaterminal tariff must bestated asthe liability of the vessel interests because the carriers vessels ordinarily aze the users of the wharves 23On the other hand where there isaspecial contract24 see American President See 46CPR 333 2which provides Thc pujpoae of ihis pan istoenable tluCommission todischarge itsrtspoqsibi6tles under secUon 17Shipping Act 1916 byIceeping informed of prectlces and rates end cherges rclated ihercW irtstituted md tobeiqstlNted bytamioals aqd bykeeping the publio informW of such precUCes WGMA nlso focuxa apan of itsergument onItem No 2at PHA stariff entitled Applicetion and Inmryrelatlon ofTariff which provides Teuse oftAe waterways andleciliGes underjurisAictlon olNe Naviga6on District shall consriwm awuent WtAe terms and aoaditioqs of fhia feriff emd evidence anagrtemeM onihe part of all vesuls their owners and agents eqd dher uae sof suah watenvays wpay all charga specified and begovemeA byall ula and regulations heroin contained WGMA urge thell4m No 2isenullily because teriffs have the force and effcet of Iawsee AtlarvicCoasfLintR Co vAtlaNie BridgeCn 57F2d634 655 ShCir 1932 and domt rut upon agreement orconunt 1iscortect tosay asWGMA dshatrnm umcannot alttt the etfect of auriff but that principle and the supponing auNoritia cited byWGMA have wapplication toItem No 2Pittsbu gh8CRyCo vFirek 230 US577 Q919 one of ihe cases cited byWGMA will serve toillustrate the miaepplication of tlepri ipie toPHA stariff InPimburgh vFink ihe consigna ergued lhai hedid nMheve topay 1he railroad sfariff chazgu buauae of anegreement hehad wi ANe consignor 77ie Coun held Nat Ihe agtament could ndiesun lhe obligafion ofNe consig we topay the Icgel lariffjare when heauepted the goods 250 USat 582 Itisobvious hat WCMA misreads the mle of that cese which stands forUre proposition that aseperamconvact entered into betwxn nconsignor and consignee for payment of trensponation charges diGnaaupersede the cartier stariff provisions invokeA byIhe bill of leding insofar esthe liability imposed bylawfor ihe Daymen of uaosporte6on oharges isoncemed This issobeceuu the provisions of heleriff enter into end torm epazt of the contract of shipment Basron Moine RDHoaker suyro 233 USet IILThis Commission suriB ruies applicable Wdomatic amd tare gnconunerce require carrie stoinclude specimen copies of Neir bill ot lading iniheir filed taritfs 46CFR 33L5 b8vii 46CFR 336 5dH8 JBu4 byeuslom and usege pons lite PHA danotrnter into awritten contraM wiN vuaels for Ne uuof pon and tmninel faciliua Theobligation of 1he vusel interesl WPHA erises Gom Ne uxoPHA sfaciliUu and this isetl Item No 8establisha lnsoproviding iniularitf PNA certies out itsobligation under 46CFR 5J3 2btap Ue Commission end the public inimmed of the temtinel sprecfia laannot visuaiiu any benefiu tobegained from upsetting anecirnt practice byrequiringPHA weliminatelhmNo 2from iuIarittend tma iWenter inWwritten convacts inatead ldooresee Nat ifwriaen contracts were required tobeaubstiluted for Item Nw2tlial hae woWd ensue emore costly and less ecient operation wi hresuitent addirional expenses wshippers See discuasion eoauoiqg vesael agents infiq Mareover uriff provisiona subsientively 1he seme asIemNo 2of PHA sterifT have been upheld inthe pasl byNe Commission aM6ytikeouna See egSe7den Ca vGa vtrmrt Wha ver7FMC679 1964 Ciry ajGalvesron vKerr Steamsldp Co supro aqd otAer cases rctmed toin1he kxt Attwd Termiw Ran Strwclure Pacifre Nonhwest Parls SFMB5319561 where such urvices ere pertormed Ihe 4fmiiul isenUtled and obliged oreaover compensalion iherefor fram the perron for whom the services Mve been peJarmed dat 37Butere Termim Rofe Souclure PaoU Nanhweaf Ponr 3FMB326 1957 ame Wing SFMB53inpen Recognizing Ilu1 Ne langwgt inthe tarlier dxision quoted inn23supra wuld hconsW Wtorcquire teminals obill Ne cetgo inlerest ina



2FEDERAL MAR17 IME CObIlrIISSION Lines vFederal Maritime Board supra or special circumstances aswith lumber shipments inIntercoastal SSFrt Assn vNWMTAssn supra the liabiliry for wharfage may bethat of the cargo or cargo interests This means that inaproceeding todetermine the lawfulness of aterminal tariff provision placing IiabiGty for payment of wharfage onthe vessel interests there arises arebuttable presumpdon of reasonableness of that tariff provision and the burden of proof toovercome that presumption lies with the party assailing the tariff pmvisions S6Here WGMA adduced noevidence toovercome that pre sumption byshowing that vessel interests were not the users of the wharves or that there existed special contracts or other special cirwmstances tending toestablish the unreasonableness of the wharfage liability provisions inPHA stariff WGMA has failed itsburden of proof CTHE AGSNT SLIABILITY FOR WHARFAGE Although not entirely clear WGMA seems tocontend asithas inarelated proceeding against PHA and other Texas ports Bthat whatever may bethe responsibility of the veasel tothe terminal the vessel agent cannot bemade responsible for payment of vessel charges wthe terminal because heisanagent for aknown principle The rule of lawrefled upon iswell established Where the principal isdisclosed and the agent isknown tobeacting assuch the latter cannot bemade personally liable unless heagreed tobesoEmphasis supplied Whitney vWyman 101 US392 1880 The rule has been construed tomean that vessel agents acting for avessel rather than for the vessel owner act for aknown principal the theory being that bynaming the ship the agent has sufficiently disclosed the identity of the principal for whom heacted See egValkenburg KGvThe SSHenry Denny 295 F2d330 333 7th Cir 1961 nstituto Cubano De Estab izacion Del Azucar vThe SSTheo tokos 155 FSupp 945 948 SDNY1957 NudsonTradingCo vHasler Co Inc 11F2d666 667 SDNY1926 The implication which WGMA would draw from this familiar rule of agency lawisthat itsagent members acting for vessels are immuniud from becoming liable for the vessel sobligation topay for wharfage and that PHA stariff provisions holding them liable somehow amount tounlawful ccercion and duress under Texas iawIamunable Wreach the conclusion suggested byWGMA eue vhere Uecontraet of afheiyhpmnl lavdvp hel Isbfaekle nte but nolina tao tlut bminel are wt putlu mtlacontrut uMveuwbk ineyyivw eue todeta Nro Me Idsntlry oPNe puty dtlmuely Ilabk the BaW u4wImmin lewbill Wcolkct Gan We uMen dl hmdlin uMarvla chvpa Incurtad hetwean Poim oerou aad ohlp Aoat 6ah iabouod ead ouWaund Pdnt of rWitdeflned utlul uee onhetendiul 6clliry whlch 4wianed faNe nqlq otinbound ouQo trom tAe Np uMhom wAkA Inboupdar onuy bedelivorodto Ihecorolapee odtlul vxwNch Icwlyped fatla rocelplofoulboundcu ofrom eNppere fveuel ladina 46CPR 333 6cUndx heAdMNkrW wPmcadura Ac SUSC1Neqwhkp Qovemc proceed npbePme roul tory yancla and AeRules of Pr ctlce ot hbComM lon 16CPR JO1Neqlhe piNen Mproof ieontluproponentoF iuls orordm Bxppt uaUi ewWprovfded byrtWte tlie paporont Mnda awdmlwNe bmden ofproof SUSC776 dToNe wwefect eeI6CPR 7011Doetet No 74ISWarr Gulf Marltlms Aaixia7lon vPor QNOwfon Authorlry ef al pending initlal declairn InValk n6urg Me caM aid7Te IdonUry eccorded bymvidme lawroeehip uapmm alwchvya IAoee who dal inmui6me cannarce with 1he kawvMdte utothe owmnhip ndopenUoe of hip whieh uapad marl ime publicatlom uLloyd Reyl lryof ehipping would dhelae 295 P2duY33 Bur aee Par qjTaeoma vSSDuval aupm alwPuanlsr vBage BT1793 397 PSupp 1019 1070 BDV1974 where Uwcouh commenud 7Te Supro Cqut Wvuioue lowm eauna have held ropetteNy huWe we owronhip ot evawl bnadependem upan luroQi tryGtulmre omiaed l



WEST CULF MARITIME ASSOCIATION VPORT OF HOUSTON AUTHORITY 2STobegin wrth itshn dbeunderstood that public wharves piers and marine terminals aze affected with apublic interest American Export sbrandtsen Lines ncvFedera Maritime Commission 444 F2d824 828 DCCir 1970 ztl Because terminals are of vital importance totransportation they may bedeemed public utilities for purposes of regulation bythis Commission Idat 829 The court continued also at 829 The power thus confeired onthe Commission istobeused for the purpose of facilitating the free flow of commerce byguazanteeing anefficient terntinal system Eazlier that courtexplained what ismeant byanefficient terminal system ldat 828 Efficiency of manpower ships and vehicles isdependent upon the prompt handling of such cargo and determines whether the flow of interstate and foreign commerce isobswcted or facilitated The public interest intheir efficient operation isunquestioneA Ifaterminal isineffect apublic utility itfollows that itmust render service including the use of itsfacilities lika berths and wharves toall vessels which call at the port However this dces not mean that the terminal may not fixsome startdazds which must beadhered toinorder topromote efficiency of the terminal soperation 1his requires the terminal totake such action asisnecessary whether bythe device of atariff or otherwise toinsure that berthing unloading loading and vessel depazture beaccomplished with dispatch soasnot toimpede the flow of traffic and the rtovement of cazgo Inthe same manner the terminal isrequired toensure that itispaid for the use of itsfacilities sothat costs properly allocated tothe vessel donot bynonpayment become acharge onottter terminal services or impair the terminal sability tokeep maintain and improve itsfacilides sothat itmay continue toserve the pubiic interest 29As seen wharfage isthe liability of the vessel interests and PHA isrequired tocollect wharfage chazges from those interests But may the tariff make the vessel agant asanagent for aknown principal liable for the principal sobligations The teaching of Whitney vWyman supra isthat this may bedone ifthe agent agrees tobebound Inmy opinion vesse agents have agreed both factually and legally toaccept the obligation topay PHA for wharfage Itiscleaz that PI IAdeals not with vessel owners except those owners who maintain aphysical presence at the port but with their agents Agents usually represent more than one shipowner and are indaily contact with the poR toobtain berth assignments for their principals vesseis At Houston the agents alone know the identity of the principal and the nature and ownership of the cazgo carried bythe vessel and the berthing and wharfage requirements PHA relies onUte expertise of those agents inassigning berths and wharves tothe vessels they represent Of at least equal importance PHA cannot afford tonor dces itinfact Stt also Perry Cra Srrvict vParJ qHousfon Aulhoriry oJNanis County Trxas 16SRR 1459 1484 19761 ini ial decision pvlially adopled SRR Pobmary 231977 This men teissleo impu udbylhe Steteof Texna PHA asasuu agency ecis iaatduciary capacity and iabound bythe Tenaz Canstilution Woperateesaenudly onaaanh buia Anicle 3SecGon SOof the Texas Canatitution provides The 4gislature shall have aopowa toaeaa or wItnd or Wauhoriu the given or lending of Ne credi otthe State inaid ot or toany person azsocia4on ar corpplion whpher municipal adAer or Wpledge Ihe credil of ihe Stna ineny menner whe savu fatlepaymen oliabititiu present aprospeclive of any individual assaiation of individuels municipel or oNer coryoraGons whatsaever Artick i1Sec4on 3Mlhe Teaas ConstlNlion rovides No county city adAer municiyal coryoration shall herwker become aauESCriber Wtlecepiul of eny priva4 corpo ation or association or make eny eppropriaUon or donalion Io1he same or inanywise omiucrai vrn



266 FEDERAL MARITIME COMMISSION rely onthe credit of absentee vessel owners for payment of charges allocated tovessels Rather PHA deals with the agent and relies onthe credit of the agent for payment of the vessePs charges IItmust beunderstoad that shipowners are located around the globe and ifPHA were tobeforced tobiUand collect for charges incident toeach vessel call the administrative cost of obtaining payment would soar and charges would cose spondingly increase Moreover many of the charges cannot beaccurately determined unUl after the vessel isgone Itwould then beadifficult task indeed tocollect without the security of the vessel SOWithout that securiry the port iwould beplaced inthe position of maintaining lawsuits around the world inorder tocollect itscharges Itismanifest then that PHA and Ute vessel agents mutually understand their undertaking with each other Instead of delaying the berthing unloading loading and departure of the vessel toawait the filing of abond or other security bythe vessel owner toguarantee payment of charges PHA extends the use of itsfacilities tothe agent svessels inreliance onthe agent scredit and itsimplied agreement tobebound bythe terms of the tariff Inother words what has occurred isthat PHA New Orleans and other terminals which publish similar tariff provisions making the vessel agents liable for vessel charges have let itbeknown they recognize that vessel agents hold themselves out tobeagents for known principals but that the terminals will not 1dobusiness with the agent qua agent The terminals have offered another choice which the agents are free toaccept or rejeck that isthe terminals will serve the principal directly but only ifthe uansacdon issecured inadvance or the terminals will extend credit tothe agents asindependent contractors By arranging for and using terminal facilides for vessels without prior security having been furnished bythe vessel owner or operator the agents have accepted the terminals offer and asindependent contractors using the terminals faeili ties the agents become bound lzy the terms and conditions of the tariffs sThe understanding between the port and the agent has been reduced toatariff provision stating that the use of the port sfacilides shall consdtute awnsent tothe terms and conditions of the tariff and evidence the consent of the vessel agent topay the tariff charges accruing tothe vessel At lawitisprobably not necessary toinclude the provision inthe tariff although Ihave previously implied that itserves auseful regulatory purpose Referring tovirtually the same tariff provision asisassailed here inaMiami port tariff Chief Judge Brown observed that itwas probably superfluoue that the tariff contained acontractual consent clause State of lsrael uMetropolitan Dade County Florida 431 F2d925 927 Sth Cir 1970 Itisprobably superfluous because bymaking use of the terminal facilities initsown behalf the agent impliedly consents tobebound nder same circumetanas ihe vessal iuel may not beaubJeM toaIian see Cllmarc and 9ark Thr Law of Admlmlry supra Pnrt oj Turomu vSSDuva supra This dxa nmappear Wbecontraty Wprineipip of Taxn law9es oommanb W2Tea lur 7ASac 212 Ordlnerlly however hough the fuu of the cane may hauch eswput 1he thlyd perty oqnqlp Ihet the egent hweqineipal who muet 6ear heliabiliry itieusually Ihe egent sdury ifhewould aeeape pereaW fleblllly onIhe ayraemant wmake adlecloeure of Ihe eyancy rolalfon hip himself relher than wrcly onany diecovery of thie feet bytlwtirdpuly lneny event incaeee of Nie cheracler the pnremaunt quee ian tobedeu mined isaimply thic Towhom wu the cradil Wowipyly extended accurdln9 Wthe uadenhnding oPbolh petlee mtlw contrect fnrhr rowhnm aur6 rudlt wase ttandrd knowinglyandisrlurlvely 6ytheather paryMthtCaumMlathe one who wlllln rur IiuAillry nnrhe agrrrmsnf re8ard esa qwherher ht athe yrlnelpa afhr aBsnf fimphuls euppllad 21FMC



WES CGULF MARITIME ASSOCIATION VPORT OF HOUSTON AUTHORITY ZE7 bythe tariff terms This was confirmed inFolgner vItalian Line 383 FSupp 816 DCCZ1974 where the court stated at 818 Aparty who makes use of the facilities or services offered byanother which are offered or rendered under the terms of alawfully established tariff impliedly consents tobebound bythe tariff terms Lowden vSimonds Shields Lansda eGrain Co 306 US516 59SCt 612 83LFd953 1939 The terms of alawfully promulgated taziff become inessence the only agreement permitted beween the par ywho supplies the facilities or secvices and the party who uilizes them Union Wire Rope Corp vArchison TSFRy 66F2d965 8th Cir 1933 These rules apply with equal force Wtariffs governing terminal operations United States vICC 91USApp DC178 198 F2d958 1952 State of srae vMetropalimn Dade County Florida 431 F1d 925 Sth Cir 1970 The tariff places nounreasonable onus onthe agent Ifhewishes toavoid binding himself tothe ohligation topay heisfree under his agency agreement torequire the vessel owner tofurnish satisfactory security tothe port tocover all port charges properly allocated tothe vessel inadvance of berthing DDURESS UNDER TEXAS LAW WGMA calls upon the Commission todetermine that under Texas lawthe provisions of the tariff making agents responsible for payment of wharfage constitutes duress and business coercion Assuming for the moment that the tariff provision may becontrary toTexas lawbecause they impose duties and obligations onpersons without their consent 32this issae isnot before the convenient forum Moreover itisalso incorrect tocharacterize the business relationship between the port and the agents asnon consensual As seen the initial consent here arises not from the tariff provision but from the terms of the bargain struck byPHA and the agent whereby the agenYs vessels are given the use of the port sfacilities without asecurity deposit Further reliance onTexas lawisnot aproper basis for anadverse finding under the Shipping Act particularly where ashere found the tariff provisions pass muster under the Shipping Act See Agreement Nos T4TS8FMC521 533 534 1965 Termina Lease Agreement at Long Beach California 11FMC12261967 where the Commission states While we might consider State or locsl lawindeterntining what the public interest may bewe cannot inthis case disapprove the agreements onthis basis The record dces not show that any adverse ramifecations will ensue upon approval of the agreements Since we cannot anticipate any consequences which might becontrary tothe public interest the legality of the terms of the leases under California awisamatter for the State not for the Commission inasectiun 15proceeding The principle of those cases fully applies tothis proceeding involving section 17aswell assection ISissues ETHE SECTION 1SISSUE Complainant raises the section ISissue at only one place inthe text of itsopening brief The argument initsentirety isprased byWGMA asfollows 33lsnot such relief of cazgo and itsrepresentatives aswell asthe port itself of course of the cost of cof ection and liability for payment of cargces charges cleady giving tathe port tocazgo and roInview of Ne duisions byihe Texas Supreme Caurt inRorre vThtCiry ofGafve rrox 471 SW2d789 Tex 197q and byihe United States Disctict Caurt for tlte Sou hem Disvicl of Tezas inTht Ciry oJGalvtston vKnr SteamshipCo Inc supro upholJing tariff ptovivons vinually identical 1oihose under etteck here uediuussion infia itisrelher doubiful that heduties and obligations ofthe agents toPHA would beconswed ashaving been impoud byPHA bymeansof durus and business crcion underTenas lawWGMA sopening 6rief p12cr



2C8 FEDBRAL MARITIMB COMM SSION cargces ropresentatives special privileges and adventages exprcssly forbidden bySection 1Sof the Shipping Act of 1916 46USCA914 ifthis beamatter of agreement asthe tariff provision reads jThe short answer tothe question posed isthat atariff isnot anagreement within the meaning of secdon 15but isgovemed bythe provisions of 46CFR I533 1et seq issued pursuant tosection 17This isthe position of the Commis sion asitwas stated inanamicus brief filed inRorie vCiry of Galveston supra and itswas adopted bythe Texas Supreme Court inthat case TheCommission sposition upheld asobviously most reasonable inThe Ciry of Galveston vKerr Steamship Co ncsupra 362 FSupp at 293 bythe United States District Court for the Southern District of Texas At issue inthe Kerr case was aGalveston temunal tariFf provision virtually identical toItem 3of PHA stariff but conceming strike demurrage charged tothe vessel Galveston sued vessel owners and agents and therefore the principles enunciated there apply with full force and effect here not only with regard tothe section 15issue but the section I17issue and the secdon 16First matter aswell The District Court concluded asamatter of law362 FSupp at 292 294 The tariff inquestion was promulgekd bythe Qalveaton Wharves togovern the operadon af the wharves fecility Pirat although the etetute istobeconatrued most broedly Volkswagenwerk Akt vFMC390 US261 88SCt 929 194Ed2d109Q p968 atariff isobvio sly not amulti party agramant Nothing inthe record auggeata that this tariff isanything othu than aset af rates rules and rogulationa unileterelly issued bythe owner of the fecility Secondly neither the tari provisions relevant here nor any other tar provislon jit the categories enumeratedln the sratute section 1SInRorie vCiry ofGalvestan 471 SW2d789 Tex 1971 the Texas Suprome Court adapted the view thet Section ISof the Shipping Act does not apply waGatveston Wharves tariff The court there enforced aprovision inapredecesaor toCircular No 4pagainst the claim of unenforceability for lack of FMCapproval under Secdon 15Counsel for the Fedual Maritime Commisaion filed anamicus brief inthe Rorie case supporting enforcement of the steata Although the courts are the final authority onissues of stamtory consttuction FTCvColgate PamoUve 380 US374 385 85SCt 1035 13LFA2d904 1963 the conshucdon put onaatatute bythe agency charged with adminiatering itisentitled todef erence bythe courts NLRBvHearst Puhlications 322 US111 131 64SCt 851 88LEd1170 1944 This ispaRiculazly soifthe consWCdon has been conaiatent and of long duration Inthe amicus brief the Cortunisaion contended the tarj was not anagreement wirkin the meaning of SecNon 1Sbut was instead governed bythe Commission sGenera Order S46CFR4533 isaued pursuant toSectiona 17and 21of the Shipping Act 46USCf816 620 That order rcquires ali peroons cazrying onthe business of furnislting wharfs docks wazehouses or other tertninal facilitiea tofile aactxdule or teriff showing all ratea charges rules and roguladons governing the opuadon of the facility with the PMCThe order does not requiro the Commission sexplicit approval of any wriff The Commisaioa roviewa the filed teriff considers any objectives and contacts the filing parry ifany changes are necesaery The predecessor tothe Galveston tariff was chailenged and upheld inSeden Co vGalveston Wharves 7FMC 679 1964 AMC1621 1964 The Commission sinterpretation of the Act sobviously most reasonable Section 1S46USC814 applias Wabroad range of agreements betwxn parties who are subject tothe Act This section requiros filing end approval9f such agramenta bythe Commission Sectlon 1746USC4816 and the Commission orders isaued pureuant theteto apply tounilaterally Pixed rates rules and rogulations Thia secUon roquires filing but noformal approval Tariff Circular No 4Dplainly falls into the second cetegory itmust befiled but nads noforn al approval tobeenforceable Ai aud eulier aec ion 16Fint wsndput inieue inNe procwdinp Nevenheleas WOMA vpuea thot Na tvitf provisione ere violoGve olia provieiom umundue proferoace beeews tMWiff chlf4 we 6urden of pnymem end collecdon of wharfaye chugec tovesxl inleroem from cvao inlmeet pymenU tnd PHA rnllection Ineeeen eitieNe aama ergument mdebyWGMA inrogard toseatlon 17Neitiwr uctian hae been vloleted



WEST GULF MARITIMB ASSOCIATION VPORT OF HOUSTON AUTHORITY 269 Inaccord with Item 30of the Tariff pier demurrage charges for cargo remaining beyond free time may beassessed against vessels nnd their agents Defendants refer Wthe Item t5definition of pier demwrage asacharge assessed against cazgo remaining inor onthe tcrminal faci6ties after the expiration of free time unless airangements have bcen made for storage Defendants also point toother charges which are charged against the vessel Defendants conclude that these definitions preclude plaintiff from charging vessels or vessel agents with pier demurrage The definidons only deal with the manner inwtdch chazges are acccued They donot pwpott toestablish which pazties are liable for the charge Liability for the vazious chazges isfixed byItem 30of the Tariff quoted inFinding of Fact 1Items 5and 30are neit6er conflicting nor ambig uWS aaAprovision with similar language tothat of Item 30was found effutive and binding onthe par ties inSelden Co vGalveston Wharves supra Obviously the charge which the City of Galveston assesses against aparty must bereasonably related tothe party suse of the facility As discussed inFindings of Fact 56and 7assessment of pier demurrage agairut the vessel sagent rsareasonable charge Emphasis supplied FTHE 4ALLOWANCE Initscomplaint but not initsopening brief WGMA alleges the 4allowance tobeapittance Ihave previously found ittobereasonably compensatory Nevertheless the tariff issued byPHA dces require ittopay vessel interests a4allowance for collection and payment of wharfage chazges PHA must comply with the terms and conditions of itsown tariff Although PHA pursuant towritten leases with some cargo interests collects wharfage directly from them and dces not pay the 4fee tovessel interests which attempt tocollect wharfage inthose situations the facts of record show that the vessel interests have complied with the tariff srequirements and should bepaid the fee inaccordance with Item 32of the tariff for wharfage paid directly toPHA bylessees Therefore unless and until PHA changes the terms of Item 323BPHA will berequired topay the allowance tovessel interests prospectively and retroactively GTERhIINAL CHARGE Item No 59of PHA stariff publishes rates for what iscalled aTerminal Charge That term isnot defined inPHA stariff The record fails todisclose what service isrendered or what facility isprovided tojustify the chazge However the lawfulness of the chazge was not placed inissue and PHA was not obligated tocome forward with evidence toshow the kind of service or facility itoffered toearn that chazge Nevertheless the Commission stariff regulations applicable toterminal operators 46CFI 533 1et seq dorequire terminal tariffs toset forth adefinition of all services or facilities provided 46CFR 533 6PHA isremiss inthis regard insofaz asthe definition of terminal services isconcemed and isadmonished tocorrect the situation forthwith SimilvlY 1flod that Item No 3of Pf1A nuriRie ndembiguoue uid doea ndconfliM wiMdAtt provinions iniumriff or wiN 46CPR 333 1areq Nevenheku lhliave Ne luguage dItpn No 3can beimpraved torcflect iuintended result lwould chenge Whvf KChrBa ere liabilida of Ihe owmr of IAe cargo rnWheAege C9urgea arc eaxssed ageinst Me cv8o usmue6 othe iasue ianabeforc me lexpreee noopiobm marning the vatidiry of epeniculu clunge deleung 1he dlowance ipvrittm Iwe aituuion



270 FEDERAL MARITIME COMMISSION

H SUMMARY OF THE DOMINANT ISSUES

The practice of placing liability for payment of wharfage charges on vessel
owners and vessel agents is prevalent at many United States ports and in all
probability the practice has been dictated by the same considerations shown
here that is the carrier is the user of the facility pursuant to its transportation ob
ligation and port efficiency is promoted by having the agent agree to be
responsible for payment of the vessels charges for the use of the facility The
record discloses that virtually identical tariff provisions reflecting the practice
appear in tariffs published by terminals at the ports of New Orleans Lake
Charles Corpus Christi and Port Arthur In addition court and Commission
cases reveal that nearly identical tariff provisions have been reviewed without
being found in violation of law at Galveston Miami and Puget Sound There is
nothing in the record to warrant a different conclusion in regard to PHAstariff

One other comment is warranted In bringing this complaint proceeding
WGMA is essentially relitigating the issues in The City of Galveston v Kerr
supra and Rorie v The City of Galveston supra and contending that the
decisions handed down in those cases are wrong and should be overturned The
proper method to be used to achieve that result is to distinguish those cases from
the proceeding at bar on the facts of the law That method would be particularly
appropriate in this proceeding in the light of WGMAsinsistence that over and
beyond Shipping Act issues the action of PHA contravenes Texas law In these
circumstances it is remarkable that WGMA makes no attempt to explain why the
Rorie and Kerr cases should not be controlling or at least not be persuasive
Indeed WGMA totally ignores Rorie and Kerr in its opening and reply briefs
having failed to cite either case or the conclusions reached by the Texas Supreme
Court and the United States District Court for the Southern District of Texas in

those cases

CONCLUSION

I find that the practices of the Port of Houston Authority of Hams County
Texas and the provisions of its tariff Item Nos 2 3 32 and 33 which dictate
the practices and are in issue in this proceeding directly or indirectly and which
make the vessel vessel owners and vessel agents responsible for payment of
wharfage charges do not violate sections 15 16 First or 17 of the Shipping Act
1916

1 find that PHA has inadvertently failed to comply with Item No 32 of its tar
iff in that it has not paid the appropriate vessel interests the 4 allowance for
wharfage charges paid directly to PHA by persons occupying facilities under
written leases from PHA

ORDER

It is ordered that the complaint is dismissed and the proceeding is
discontinued

It is further ordered that PHA make payment prospectively and retroactively
of the 4 allowance to the appropriate vessel interests for wharfage charges

21 FMC



WEST G3LF MARSTIME ASSOCIATION VPORT OF HOUSTON AUTHORITY 271 collected byPHA from lessees occupying facilities pursuant towritten leases with PHA inaccordance with the terms of Item No 32of PHA stariff SSEYMOUR GLANZEA Administrative Law Judge WASHINGTON DCApril 121978




