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FEDERAL MARITIME COMMISSION

INFORMAL DOCKET No 3431

UNIROYAL INC

v

HAPAG LLOYD AKTIENGESELLSCHAFf

NOTICE OF DETERMINATION NOT TO REVIEW

April 15 1975

Notice is hereby given that the Commission on April 15 1976 has
determined not to review the decision of the Settlement Officer in this

proceeding served April 8 1976
In the first sentence of page two ofthe Settlement Officer s decision the

reference to the weight of the shipment as 3 260 pounds should read
3 620 pounds
By the Commission

SEAL S FRANCIS C HURNEY

Secretary



FEDERAL MARITIME COMMISSION

INFORMAL DOCKET No 343I

UNIROYAL INC

v

HAPAGLLOYD AKTIENGESELLSCHAFT

Reparation Awarded

DECISION OF WALDO R PUTNAM SETILEMENT OFFICER

By complaint tiled March 5 1976 Uniroyal Inc complainant alleges
that Hapag Uoyd Aktiengesellschaft carrier assessed ocean freight
charges on a shipment of industrial tires which were in excess of those
lawfully applicable at the time of the transportation in violation ofSection

18bl 3 of the Shipping Act 1916
The carrier denied the involved claim solely on the basis ofClause 8 on

Page 11 ofNorth Atlantic Continental Freight Conference Tariff FMC 4
which time bani claims for acljustments of freight charges not received by
the carrier within six months after date of shipment

In support of its claim the claimant furnished a copy of the bill of

lading and the carrier s denial of the claim
The claim involves a shipment of 220 industrial tires weighing 3 260

pounds and measuring 168 cubic feet from New York to Antwerp
Belgium on October 4 1974 The shipment was rated as 168 cubic feet at

159 00 per 40 cubic feet which produced ocean freight revenue of
667 80
Eleventh Revised Page 186 of the aforementioned conference tariff

which was in effect at the time of the shipment provides a weight rate on

the subject commodity of 159 000 per long ton Properly rated the
shipment would have produced ocean freight revenue of 256 95 1616
wt x 159 00 Accordingly the complainant was overcharged in the
amount of 410 85 667 80 less 256 95

The carrier in its response to the instant complaint admitted that the

Both parties having consented to the informal procedure of Rule 19 46 CPR 502 301 304 as amended this

decision will be final unless the Commission elects to review it within 15 days from the dateof service thereof

This rateincludes an Emergency Surcharge of 950 applicable to aU weiaht based rates 14th Revise Title Page
effectiveOctober I 1974
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UNIROYAL INC v HAPAG LLOYD AG 3

involved claim was denied solely in accordance with its published tariff

provision which reads in pertinent part claims for adjustment of
freight charges must be presented to the member line in writing within six
months after date of shipment The canier also admitted in its response
that it did not and could not contest the amount of the overcharge
claimed

The Commission in Informal Docket No 115 1 Colgate Palmolive

Company v United Fruit Company reiterated what is specifically stated
in Proposed Rules Time Limit on Filing Overcharge Claims 12 F MC
298 308 1969 that

once a claim has finally been denied by a carrier the shipper may still seek and in
a proper case recover reparation before the Commission at any time within two years of
the alleged injury and this is true whether the claim has been denied on the merits or on

the basis of a time limitation rule

Section 18 b 3 of the Shipping Act 1916 makes it unlawful for a

canier to charge demand collect or receive a greater compensation than
the rates or charges which are specified in its tariff

The fuing of a timely complaint with this Commission effectively
ovenides any tariff technicality under which an overcharge claim legally
may be denied by a water canier subject to our jurisdiction during the
two year statutory period for recovering reparation set forth in Section 22
of the Shipping Act 1916 A proper case for the recovery of reparation
having been made a refund in the amount of 410 85 is due the claimant
and it is so ordered

S WALDO R PUTNAM
Settlement Officer
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TITLE 46SHIPPING

Chapter IV Federal Maritime Commission

DOCKET NO 7353 GENERAL ORDER 19 AMDT I

Part 538Dual Rate Contract Systems in the Foreign Commerce ofthe

United States

PROMULGATION OF PROCEDURES AND REQUIREMENTS FOR

IMPOSING AND ALTERING CURRENCY ADJUSTMENT
SURCHARGES IN THE EVENT OF A CHANGE IN THE

EXCHANGE RATE OF THE TARIFF CURRENCY

July 1 1975

The purpose of this regulation is to provide a nonexclusive procedure
by which a conference of carriers operating in the foreign commerce of

the United States and under an approved dual rate system may justify
and impose uniformly applied currency surcharges on all rates within the

scope of its dual rate contract on less than 90day notice when necessary
because ofdepreciation of the conference s tariffcurrency This regulation
amends Subpart A ofPart 538 of the Commission s regulations by I the

addition ofa new section 5384 titled Procedures and Requirements for

Imposing and Altering Currency Adjustment Surcharges in the Event ofa

Change in the Exchange Rate of the Tariff Currency and 2 the

addition of a new paragraph 14d to the Uniform Merchant s Contract

currently set forth in section 538 10 ofSubpart B ofPart 538

By Notice published in August 1973 38 F R 22495 August 21 1973

the Commission issued its proposed rule regarding short notice contract

rate currency surcharges based upon tariff currency depreciation The

original rule was divided into two lengthy subsections which provided for

surcharge imposition and removal or modification respectively Com

ments to the proposed rule were filed by II parties representing the views
of 30 conferences and the Committee of European Shipowners now

called Council ofEuropean Japanese Shipowners Association

While no party commenting raised objection to the policy expressed in

the proposed rule many of the parties objected to various specific
provisions of the rule as being complex and burdensome to a degree
which made the proposed relief provisions virtually illusory In response

4 19 F M C



IMPOSING ALTERING CURRENCY ADJUSTMENTS 5

to such comments and following thorough review and analysis of the

parties views Hearing Counsel tiled its Reply to Comments of the

parties
Based on its exhaustive review of the Comments filed Hearing Counsel

viewed the originally proposed rule as requiring sweeping modification in
order to incorporate the comments of the parties to streamline the

proposed rule and to make the rule workable Hearing Counsels Reply
to Comments therefore consisted of a major revision of the original rule
and provides the fundamental scheme of the final rule promulgated here

Following Hearing Counsels filing of its revised rule Reply to

Comments eight parties filed Answers which consisted of comments

upon the revision of the rules as proposed by Hearing Counsel While the
revised rule proposed by Hearing Counsel still contained minor points
requiring clarification in the opinion of the commenting parties the

majority of those parties f1ling comments endorsed the revision suggested
by Hearing Counsel and generally urged its adoption while reserving
certain minor objections

The rule in this proceeding in its revised form then came before the

Commission and the Commission members as well raised certain

questions which they felt required clarification By Order of Reopening
served on December 31 1974 the Commission reopened the proceeding
for the limited purpose of allowing Hearing Counsel to respond to the

questions of the Commission and affording interested parties the oppor

tunity to comment further upon any issues raised thereby Hearing
Counsel thereafter submitted its responses and nine interested parties
fIled comments The rule herein promulgated is derived from the revision

proposed by Hearing Counsel and conforms closely to that revision As
such the discussion of comments is limited to issues raised in comments

to that revision and considered by the Commission

As revised by Hearing Counsel the rule here promulgated consists of

a system by which tariff currency depreciation may serve as a basis on

which an adjustment to rates by surcharge may be justified The

c mputation and justification is founded upon a calculation of major
operating currencies and the percentage of expenses incurred by a

conference and its members in those currencies The percentage of

expenses information is to be maintained up to date by the conferences
and those figures submitted to the Commission on a quarterly basis The

relative values of major operating currencies and the tariff currency are

then compared to a base date specified in the dual rate contract and if

fluctuations when weighted by percentage of expenses so indicate a

currency adjustment surcharge may be imposed on short notice

One of the major continuing objections to this rule raised by
commenting parties has been the alleged burden upon the conferences

which compilation of these quarterly statements entails The Commission

has thoroughly considered this allegation and is unable to agree that the

burden is such as to warrant elimination of these expense reports It has

19 F M C
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been the experience of the Commission in the past that conferences have
been able rapidly to provide such data when requested to do so by the
Commission in particular instance It is the Commission s opinion that

such information is reasonably vailable on a quarterly basis and is

maintained in the normal course 0 business by the member carriers ofa
conference This being so the rtance of the data received renders

unavoidable the slight burden w ch may be imposed by this quarterly
reporting requirement Therefol the requirement of the filing of a

quarterly statement of percentage of expense in various major operating
currencies has been maintained

A second recurring objection to hese rules pertains to the requirement
in the rule that currency sUlChar s imposed must similarly be removed
or reduced when the tariff currenc appreciates in relation to other major
operating currencies The Com ission has considered the suggested
omission of the requirement but i unable to accept the proposal There
would appear to be an overwhelm ng inequity involved in any rule which
would permit an increase in rates by sUlCharge when the tariff currency
depreciates but no removal or red ction of such imposed SUlCharge when
the tariff currency appreciates

Additional comments have raise the suggestion that the base date used
to compare relative currency value should not be the day this provision
was adopted as proposed by earing Counsel Rather it has been

suggested that a more flexible ap oach be taken allowing the base date
to be the date when the claus in the contract was adopted by a

conference the date on which the ast previous sUlCharge was imposed or

some other date The Commissio has reviewed these suggestions and
has dete1lIlined that more flexibili y should be allowed in the fixing ofa
base date Therefore the rule as dopted provides for the conference to

select its own base date which it shall specify in its dual rate contract
However in order to preclude the troactive recovery ofcurrency losses
and consequent large sUlCharges Commission makes it clear that no

base date may be chosen which a edates the day on which the amended
contract is submitted to the Com ssion for approval

A further issue arose from qu stions posed by the Commission to

Hearing Counsel which merits iscussion As a part of the revision
suggested by Hearing Counsel t was recommended that sUlCharges

justified by the computations i the rule be permitted to be made
applicable to the conference trade as a whole or to particular trades or

segments of trades covered by the erms of the dual rate contract and the
tariff of the conference involved his recommendation has been adopted
in the final rule However it is perative that these terms be clearly
understood as they relate to this e For purposes of this rule the terms

trade or trade segment to which a currency sUlCharge may be

applied are used to mean the foil ing
Trade means those ports wit the scope ofa dual rate contract and

which are included in or are based upon a simple rate group

19 F M C
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Trade segment means any port or combination of ports which

comprise a portion or segment of a trade
A further modification has been adopted which was previously implicit

in the proposed rule but which has now been made explicit Except as

otherwise provided specifically in the rule any surcharge imposed
pursuant to this rule must be kept completely separate from the general
rate structure of the conference This requirement has been included to
ward off the obvious regulatory quagmire which the Commission would
face in attempting to ascertain the justifiability ofa surcharge which had
been incorporated into the general rate structure of a conference in the

foreign commerce of the United States Without such a separation of

general rates and surcharges the equitable requirement of reduction in

surcharges would have been gutted Such a lack of enforceability of
reductions would have been a disservice to the industry and its shippers
and would have resulted in a steady upward spiral of rates Such an

impetus has been determined not to be in the best interest of the public
One final modification to the rule has been accomplished with respect

to the requirement that any currency adjustment surcharge be imple
mented in certain increments As proposed the incremental requirement
provided Each such surcharge shall take place in increments ofnot less
than two percent It is the opinion of the Commission that such a

provision might be improperly construed as requiring aconference which
could justify a three percent surcharge to impose no more than the two

percent increment This would force the conference to absorb the

remaining one percent until such time as a four percent surcharge would

have justified imposing the next two percent increment To avoid this

possible confusion the rule has been amended by changing the provision
quoted above to read Each such surcharge imposed shall take place in
increments oftwo percent or more

In the course of the lengthy proceeding many other issues have been

raised pertaining to specific portions of this rule which have not been
discussed here In the main they have not been discussed because they
were considered and incorporated in the rule A limited number of

suggestions raised in the many comments however have not been

reflected in this rule Any such suggestions have been thoroughly
reviewed by the staff and the Commission itself and have not been

adopted only after such review and detailed consideration To list each

comment raised would be more confusing than explanatory and they have

therefore not been discussed

Therefore pursuant to sections 3 and 4 ofthe Administrative Procedure

Act 5 U S C 553 and sections 14b and 43 of the Shipping Act 1916 46

U S C 813a and 841a Part 538 ofTitle 46 CFR is hereby amended by the

addition ofa new section 5384

46 CFR 5384

19 F M C
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Effective date This amendment shall become effective 30 days after
the date of publication in the Federal Register

By the Commission

SEAL S FRANCIS C HURNEY

Secretary

19 F M C



FEDERAL MARITIME COMMISSION

INFORMAL DoCKET No 319 1

ROHM AND HAAS COMPANY

v

VENEZUELAN LiNE

NOTICE OF DETERMINATION NOT TO REVIEW

July 2 1975

Notice is hereby given that the Commission determined not to review

the decision of the Settlement Officer in this proceeding served June 17

1975

By the Commission

SEAL S FRANCIS C HURNEY

Secretary

19 F M C 9



FEDERAL MARITIME COMMISSION

INFORMAL DOCKET No 319 1

ROHM AND HAAS COMPANY

v

VENEZUELAN LINE

Reparation Awarded

DECISION OF CAREY R BRADY SETILEMENT OFFICER

J

Complainant seeks reparation in the amotiht of 357 40 from respond
ent claiming a freight overcharge on a shipment from New York New

York to Puerto Cabello Venezuela carried aboard respondent s vessel
LA GUAIRA a bill of lading dated February 23 1973 The shipment
consisted of 31 pallets said to contain 620 bags of synthetic resin paraloid
The gross weight of the shipment was 27 725 lbs and measured 1 625

cubic feet The shipment was rated on the basis of 5050 per 40 cubic
feet which was the applicable rate for Resins Synthetic N O S in

other packing 2 actual value not over 300 per freight ton according to

Item No 495 of the respondent s tariff in effect at that time 3 Total

charges were assessed in the amount of 1654 94 which included a 2 50

measurement ton rate discount pallet allowance plus surcharge and
packing charge The shipment according to complainant should have

been rated on the basis of 100 50 per 2 000 lbs the applicable rate for
Resins Synthetic viz N O S in bulk in bags Actual value over 650

but not over 1 000 per 2 000 lbs Class rate 1 W 4 In addition
complainant alleged the shipment was entitled to two allowances on

prepalletized shipments the first on the weight of the shipment and the

second on the rate as provided in Items 26fand 26 i of the respondent s

tariff

I Both parties havina conscnted to the informal procedure of Rule 19a of the Commission Rules of Practice and

Procedure 46 CPR 502 301 this decision shall be final unless the Commission elects to review it within 15 days from
the date of service thereof

1 The other packing is packing other than that described on the lin below the senerie heading of Resins Synthetic
The packina described on the line below Resins Synthetic is In bulk in baas in bllis in cartOns or in fiberdrums

1 U S Atlantic and Oulf Venezuela and Netherlands AntiUes Conference Freiaht Tariff FMC No 2 S B Ven

II 16th Rev Page 12

Ibid ItemNo 1000 4th Rev Page 122A and Item No 999 5thRev Paae 68

10 19 F M C
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Respondent denied the claim solely on the provisions of tariff Item No

11 which requires that claims be rued within six months after the date of
shipment The Commission has ruled that a claim fIled within two years
from the date the cause ofaction arose must be considered on its merits 5

The bill of lading is dated February 23 1973 and the claim was filed with

the carrier in November 1973 and with the Commission on March 14
1974 The claim has been filed within the two year statutory limit and

thus will be treated on the merits

Respondent does not challenge any of the contentions of the complain
ant in fact by letter dated September 30 1974 respondent so stated and
in addition pointed out that had the refund been requested within the six

month period provided for in the tariff there is no question that it would

have been honored

While the Commission has ruled that a rule similar to the one on which

respondent is denying relief cannot be used to defeat a claim properly
ftled with the Commission the complainant nevertheless has a heavy
burden of proof once the shipment has left the custody of the carrier 6

The two rates in question are both rated under Resins Synthetic
N D S The 5050 per 40 cubic ft commodity rate requires that the

shipment be in packing other than in bulk in bags in bags in cartons or

in fiber drums actual value not over 300 per freight ton The Class 1 W

rate 10050 per 2 000 Ibs requires the shipment to be packed in bulk

in bags actual value over 650 but not over 1 000 per 2 000 Ibs The

bill of lading and supporting shipping documentation clearly show the

synthetic resins to be packed in bags as required by tariff Item No 1000

In addition by mathematical computation from the value and weights
given on the bill of lading and the commercial invoice the value of the

shipment per 2 000 Ibs can be readily determined The supporting
documentation shows 3 pallets of the synthetic resins weighed 3 225 Ibs

with a value of 1 590 and 28 pallets of synthetic resins weighed 24 500

Ibs with a value of 8 064 Dividing the 3 225 Ibs and 24 500 Ibs by
2 000 Ibs converts the shipment into weight tons of 16125 tons and 12 25

tons respectively Dividing the stated values by the calculated weight
tons 1 590 by 16125 and 8 064 by 12 25 the actual value of the

shipment per 2 000 Ibs is determined to be 986 05 and 658 29

respectively Clearly within the value range of over 650 but not over

1 000 per 2 000 Ibs as prescribed by the Qass lW rate of 10050

Therefore the shipment should be assessed at that rate

In regard to the allowances ofprepalletized shipments the relevant tariff

items provide in pertinent part as follows

Item 26 1

When cargo is freighted on a weight basis the actual weight of the pallet shall be

deducted but not in excess of 10 of the gross weight of the cargo and pallet

5 Colgate Palmolive Company v United Fruit Company Informal Docket No 115 1 1970

6 Ibid

19 F M C
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Item 26 i

Provided prepalletized cargo complies in all respects with the rules set forth herein the
carriers will allow a discount of 2 50 per ton weight or measurement on the same

basis as cargo is being freighted

The respondent does not dispute that the cargo was properly palletized
and complied with all the rules set forth in Item 26 The respondent s bill
of lading clearly shows the weight of the 31 pallets to be 63 Ibs each as

does the complainants supporting shipping documents Therefore it is

found that the complainant has furnished the necessary information at the
time of shipment to detennine the weight of the pallets as required by
Items 26t and i and has otherwise met the requirements of Item 26
Hence complainant is entitled to a pallet weight allowance of 1 953 Ibs
63 Ibs x 31 pallets and a rate discount of 2 50 per 2 000 Ibs

Complainant having met his burden of proof reparation is awarded in
the amount of 357 40 the difference betWeen the charges assessed of

1 654 94 and the correct charges of 1297 54 25 772 Ibs at 100 50 per
2 000 Ibs less 2 50 rate discount plus surcharge and packing charge

8 CAREY R BRADY

Settlement Officer

19 F M C
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TITLE 46SHIPPING

Chapter IV Federal Maritime Commission

SUBCHAPTER A GENERAL PROVISIONS

GENERAL ORDER NO 33 DOCKET NO 7262

July 3 1975

Part 506Regulations to Adjust or Meet Conditions Unfavorable to

Shipping in the Foreign Trade of the United States

General Order No 33 was published by the Commission on November
1 1974 and was to become effective on November 31 1974 However
since General Order No 33 prompted numerous requests to delay the
effective date and extend the time for filing petitions for reconsideration
the Commission on November 21 1974 stayed the effective date of the
rule and invited interested parties to file their views and arguments
regarding the reconsideration thereof

Comments on reconsideration have been submitted by or on behalf of
a number and variety of interested parties including Hearing Counsel
The Commission has carefully considered the position of all the parties
and the final rules promulgated herein have been drafted with the parties
comments and arguments in mind The bulk of the comments submitted
concern themselves with matters which have been argued before the
Commission in this proceeding before and which have already been fully
considered and properly disposed of by the Commission We will not

address ourselves to those matters further We are limiting our discussion

here to those comments and arguments which have prompted changes in

the fmal rules promulgated herein A section by section discussion of

these changes is therefore appropriate

Section 506 1 Purpose
The word may has been substituted for will in the last sentence of

this section to make it clear that Commission action under these section

19 regulations is discretionary

5062 Scope
This section was likewise revised to indicate the discretion of the

Commission in invoking these regulations A change was also made in the
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wording to make this section consistent with the wording ofthe Merchant

Marine Act 1920

5063 FindingsConditions unfavorable to shipping in the foreign trade

of the United States

Paragraph c of this section was amended to indicate that the

Commission was not concerned with mere differences in treatment to the

vessels in the foreign trade of the United States but is concerned with the

effect those differences and treatments have upon the foreign trade of the
United States One party wished the Commission to add to this section
and other sections explicit provisions relating to the use of rebates in the

foreign trade Since rebating is covered in section 18bX3 of the Shipping
Act 1916 and may be covered under the general terms of these

regulations the Commission does not think it necessary to make any
such amendment The wording of the first sentence of this section has

been changed to make it clear that these regulations are to apply to the
acts of foreign governments or of foreign owners operators agents or

masters

5064 Petitionsfor section 19 relief General Who may file
The wording ofthis sectiln has been changed to indicate that the

Commission is not in any way limiting the application of this section by
specifically naming some of the persons who may file petitions

506 8 1nitial action to meet apparent conditions unfavorable Resolution
through diplomatic channels

This section was changed to give foreign countries notice that the

Commission will notify the Secretary of State when conditions unfavora

ble to shipping in the foreign trade of the United States apparently exist
and that it may request that he seek resolution of the matter through
diplomatic channels

506 9 Actions to meet conditions unfavorable to shipping in the foreign
trade of the United States

Commentators to this section asserted that tariff suspension would not

be a lawful exercise of section 19 powers While it is true that sections
18 b 4 and 5 set out the circumstances when the Commission may

suspend tariffs under the Shipping Act 1916 the powers of the

Commission under section 19 of the Merchant Marine Act of 1920 are

much broader Therefore this section remains unchanged

50611 Production of information

Paragraphs b and c of this section were changed to make it clear

that the Commission was not restricting the scope of information to be

produced by listing some of the types of information which could be

ordered to be produced

19 F M C
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506 12 Production of information Failure to produce

Objection was directed to section 506 12 because it required the
Commission to find conditions unfavorable to shipping in the foreign trade

of the United States when there was a failure to produce any information
ordered by the Commission to be produced under section 506 11 There

was an apparent conflict with the wording of this section and the

explanation which was given to it in the preamble to the regulations
published on November 1 1974 In the preamble the Commission stated

that this section would not necessarily apply to situations where there

was abona fide effort to comply This explanation was in conflict with

the clear wording of this section Many parties asserted that the word

will should be changed to may Such a change has been in order to

make this section consistent with the intent of the Commission This

section has also been amended so that appropriate findings of fact may be

made when there is a failure to produce as well as the option of a deemed

admission
Other nonsubstantive changes were made to these final rules to

conform with the amendments discussed herein This discussion has not

dealt with those comments which we viewed as being either irrelevant or

immaterial to the matters at issue

As a final matter we would point out for the edification of all

concerned and lest there be any misunderstanding that the rule

promulgated herein is not to be construed in any way whatsoever as a

substitute vehicle by which agreements approved by the Commission

under Section 15 of the Shipping Act 1916 might be contested Likewise

the new rule is not intended in any way to replace modify or limit the

traditional criteria considered in connection with applications under

section 15
Therefore pursuant to the authority of section 19 lb ofthe Merchant

Marine Act 1920 46 U S C 876 l b section 4 of the Administrative
Procedure Act 5 U S C 553 sections 21 and 43 of the Shipping Act

1916 46 U S C 820 841 a and Title V of the Independent Offices

Appropriation Act of 1952 31 U S C 483 a and Reorganization Plan

No 7 of 1961 75 stat 840 Part 506 ofTitle 46 CFR is hereby revised

Effective date The provisions of this Part 506 will become effective 30

days after publication in the Federal Register
By the Commission

SEAL S FRANCIS C HURNEY

Secretary

Thetext of the amendment appears in 46 CFR 506

19 F M C



FEDERAL MARITIME COMMISSION

SPECIAL DoCKET No 470

AIRLEX INDUSTRIES
RELIABLE CARGO SHIPPING NC

v

LYKES BROS SS CO INC

Authority to refund a portion of freight charges denied

REPORT

October 14 1975

By THE COMMISSION Helen Delich Bentley Chairman Clarence
Morse Vice Chairman Ashton C Barrett James V Day Commis

sioners

Lykes Bros Steamship Co Inc Lykes applied for permission to

refund aportion of the freight charJes collected on a shipment described
in the bill of lading as Industrial Cooling Towers carried by Lykes from
Baltimore to Haifa Israel under bill of lading dated December 2 1974

Lykes collected 17 703 33 in freight charJes and is seeking permission
to refund 4 764 70 thereof Lykes asserts there was an error in the

description of the shipment Lykes maintains that had it known the true

nature of the cargo it would have fded a rate lower than the rate it tiled
for this particular shipment

The Presiding Officer issued aninitia1 decision denying the application
on the ground that Lykes error was not an error in atariff ofa clerical or

administrative nature or an error due to an inadvertent failure to tile an

intended rate as contemplated in PL90298 which amended section
18bX3 of the Shipping Act 1916 the Act

Complainant excepted to the denial of the application
We concur in the Presiding Officer s denial of Lykes application

However our reason for denying the application is simply stated that
Lykes failed to comply with a specific statutory prerequisite Under

section 18b 3 ofthe Act the Commission may in certain circumstances

In view ofour disposition of this case weneed not discuss Comphunant s ltJument on exceptions

16 19 F M C
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at its discretion and for good cause permit a common carrier by water in

foreign commerce to refund or waive collection of a portion of freight
charges

Provided That the common carrier has prior to applying for authority to

make a refund filed a new tariff with the Federal Maritime Commission which sets forth

the rate on which such refund or waiver would be based

And provided further That application for refund or waiver must be filed with the
Commission within one hundred and eighty days from the date of shipment 46 U S C

817 b 3

Respondent has not prior to applying for permission to refund a

portion of freight charges filed with the Commission a tariff setting forth

the rate upon which the refund would be based The application must

therefore be denied Oppenheimer International Corp v Moore Mc

Cormack Lines Inc 15 F M C 49 1971 Since more than 180 days
have elapsed from the date of shipment it is now too late for the carrier

to file a new tariff and thereafter refile the application No relief

therefore can be granted under the special docket procedure set forth

in section 18 b 3 of the Act as implemented by Rule 6 b of the

Commission s Rules ofPractice and Procedure 46 CFR 502 92 a

This does not preclude however Complainant s fIling a complaint
under section 22 of the Act alleging the violation ofany section of the

Act such as sections 16 or 17 and asking reparation for any injury caused

by such alleged violation

SEAL S FRANCIS C HURNEY

Secretary

19 F M C



FEDERAL MARITIME COMMISSION

SPECIAL DOCKET No 470

AIRLEX INDUSTRIES
RELIABLE CARGO SIPPING NC

v

LYKES BROS SIS CO INC

Application denied

INITIAL DECISION OF JOHN E COGRAVE ADMINISTRATIVE
LAW JUDGE

By application filed March 12 1975 Lykes Bros Steamship Co Inc

requests authority to refund a portion of the freight charges applied to a

shipment of Industrial Cooling Towers weighing 56 832 pounds and

measuring 6 572 cubic feet carried per bill of lading dated December 2

1974 on Lykes vessel Margaret Lykes from Baltimore to Haifa Israel
The consignor seeking a breakbulk rate on an American carrier for this
particular shipment requested Lykes to file a 107 75 40 eft rate for Air

Conditioning Machinery Lykes accordingly filed the rate under Special
Permission procedure 2 After filing and after the cargo was loaded and en

route it was discovered that the lading was Industrial Cooling Towers
and not Air Conditioning Machinery Although the lading was described
as Industrial Cooling Towers nevertheless the basis for the rate charged
was Machinery Air Conditioning The lower rate sought to be applied is

that for Industrial Cooling Towers allegedly 78 50 W M 3

Section 18b 3 of the Shipping Act 1916 46 USC 817 as amendetl by
Public Law 90298 and as further implemented by Rule 6 b Special
Docket Applications Rules of Practice and Procedure 46 CFR 502 92 is
the law sought to be invoked Briefly it provides

I This decision became the decision of the Commission October 14 1975
2 Lykes Bros Steamship Co Inc Gulf South AtlanticNorth Spain Portuaucsc Canary Islands Tariff No 4

FMC63 Oriainal Paae 43 effective date November 26 1974
3 The application is Impetfect in this reprd because the new tariff which sets forth the rate on which such refund

would be based has not been flied as required prior to application In view ofthe disposition of this proceedina
however such infirmity is inconsequential Nevertheless it is necessary if aformal complaint is filed seeking return of

the overchalie by way of an award of reparation

18 19 F M C
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The Commission may in its discretion and for good cause shown permit a

common carrier by water in the foreign commerce of the United States to refund a

portion of the freight charges collected from a shipper or waive the collection of a

portion of the charges from a shipper where it appears that there is an error in a

tariffof a clerical or administrative nature or an errordue to an inadvertence in failing to
file a new tariff and that such refund or waiver will not result in discrimination among
shippers Furthermore prior to applying for such authority the carrier must have filed
a new tariff which sets forth the rate on which such refund or waiver would be based
The application for refund must be filed with the Commission within one hundred and
eighty days from the date of shipment Finally the carrier must agree that if permission
is granted an appropriate notice will be published in its tariff or such other steps taken
as may be required to give notice of the rate on which such refund or waiver would be
based

The legislative history of Public Law 90298 elaborates on the rationale
that caniers would be authorized to make voluntary refunds or authorized
to waive the collection of a portion of their freight charges for bona fide
mistake The nature of that mistake is particularly described 4

Section l8b appears to prohibit the Commission from authorizing relief where
through bona fide mistake on the part of the carrier the shipper is charged more than he
understands the rate to be For example a carrier after advising a shipper that he
intends to file a reduced rate and thereafter fails to file the reduced rate with the Federal
Maritime Commission must charge the higher rate

Another example would be where a reissued tariffpage contains a typographical error

changing the rate for example republishing a rate in error as 73 per ton rather than
continuing it on the page as 37 per ton In such a situation under section l8 b 3 of the
Shipping Act a carrier can charge only the published rate and the Commission cannot

permit an adjustment in the intended rate

The Senate ReportS states in the Purpose of the Bill

Voluntary refunds to shippers and waiver of the collection of a portion of the freight
charges are authorized where it appears that there is an error in a tariff of a clerical
nature or where through inadvertence there has been a failure to file a tariff reflecting
the intended rate

Applied to the facts it appears that Lykes has relied upon an

inapplicable section of the Shipping Act for its remedy Public Law 90
298 amending section l8b 3 of the Shipping Act is concerned with
mistakes made by common caniers by water in the foreign commerce of
the United States The application requests the carrier be allowed to

charge a lower rate for the arcane reason that this is the rate which

Lykes would have theretofore filed had the true nature of the commodity
to be shipped been known at the time of filing The canier applied the
rate for Air Conditioning Machinery which it is alleged was not the
correct rate as the cargo actually shipped was Industrial Cooling Towers
On the other hand the consignor requested a lower rate for something
other than it actually intended to ship Whatever the canier s error may
have been it was not an error in a tariff of a clerical or administrative

4 House Report No 920 November 14 1967fa accompany H R 9437 on Shipping Act 1916 Authorized Refund
of Certain Freight Charges Statement of Purpose and Need forthe Bill to Amend Provisions of the Shipping Act

1916 toAuthorize the Federal Maritime Commission to Permit aCarrier toRefund aPortion afthe Freight Charges
5 Senate Report No 1078 April 5 1968To accompany HR 9437 on Shipping Act 9 6 Authorized Refund of

Certain Freight Charges

19 F M C
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nature or an error due to inadvertence in failing to tile a new tariff that
the exemption in Public Law90298 contemplates

Where the mistake is other than that stipulated by Public Law 90298
then the remedy lies in a formal complaint seeking reparation under
section 22 of the Shipping Act perhaps using the shortened procedure
contemplated by Subpart K of the Commission s Rules of Practice and
Procedure 46 CPR 502 181 Oaims for reparation based on misclassiti
cation may be proved by evidence of what was actually shipped even

though the actual shipment may be other than that described on the bill of

lading 6

Accordingly the application of Lykes Bros Steamship Co Inc for

authority to refund a portion of the freight charges on a shipment of
Industrial Cooling Towers must be denied without prejudice to the tiling
of a formal complaint seeking return of the overcharge by way of an

award of reparation subject to the caveat in footnote three

S JOHN E COORAVE
Administrative Law Judge

WASHINOTON D C
June 3 1975

6 Docket No 742 Merck Sharp Dohme v Flota Mereonte Grancolomblana F M C 14 SRR

1626 197S citina Informal Docket No 2831 Western Publishing Company Incorporated v Hapa Lloyd A G

F M C SRIL 1972

19 F M C
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FEDERAL MARITIME COMMISSION

SPECIAL DOCKET No 469

PERKINSGOODWIN CO INC

v

LYKES BROS STEAMSHIP CO INC

Authority to waive collection of a portion of freight charges denied

REPORT

OCTOBER 14 1975

By THE COMMISSION Helen Delich Bentley Chairman Clarence
Morse Vice Chairman Ashton C Barrett James V Day Commis
sioners

This proceeding is before the Commission on exceptions filed by
Complainant Perkins Goodwin Co Inc to the Initial Decision served
June 6 1975 denying Lykes Bros Steamship Co Inc Lykes permis
sion to waive collection of a portion of the freight charges assessed on a

shipment of 894 244 pounds or 37 700 cubic feet of paperboard carried
from New Orleans to Mombasa East Mrica under bills of lading dated

September 12 1974

Lykes collected 53 040 87 in freight charges Claiming that it had made
a technical error in the quotation of the applicable rate Lykes requested
permission to waive collection of 34 65648 of the freight charges
assessed on the shipment

The Presiding Officer issued an initial decision denying the application
on the ground that Lykes error wasnot an error in a tariff ofaclerical or

administrative nature or an error due to an inadvertent failure to fIle an

intended rate as contemplated in PL90298 which amended section

18b 3 of the Shipping Act 1916 the Act

Complainant excepted to the denial of the application
We concur in the Presiding Officer s denial of Lykes application

However our reason for denying the application is simply stated that

Lykes failed to comply with a specific statutory prerequisite Under

In view of our disposition of this case we need not discuss Complainant s arguments on exceptions
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section 18b 3 of the Act the Commission may in certain circumstances

at its discretion and for good cause permit a common carrier by water in

foreign commerce to refund or waive collection of aportion of freight
charges

Provided That the common carrier has prior to applying for authority to

make a refund filed a new tariff with the Federal Maritime Commission which sets forth

the rate on which such refund or waiver would be based

And provided further that application for refund or waiver must be filed with the

Commission within one hundred and eighty days from the date of shipment 46 D S C

817 b 3

Respondent has not prior to applying for permission to waive collection

of a portion of freight charges filed with the Commission a tariff setting
forth the rate upon which the waiver would be based The application
must therefore be denied Oppenheimer International Corp v Moore

McCormack Lines Inc 15 F M C 49 1971 Since more than 180 days
have elapsed from the date of shipment it is now too late for the carrier

to me a new tariff and thereafter reme the application No relief

therefore can be granted under the special docket procedure set forth

in section 18 b 3 of the Act as implemented by Rule 6 b of the

Commission s Rules ofPractice and Procedure 46 CPR 502 92 a

This does not preclude however Complainant s filing a complaint
under section 22 of the Act alleging the violation of any section of the

Act such as sections 16 or 17 and asking reparation for any injury caused

by such alleged violation

SEAL S FRANCIS C HURNEY

Secretary

19 F M C
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FEDERAL MARITIME COMMISSION

SPECIAL DOCKET No 469

PERKINSGOODWIN CO INC

v

LYKES BROS STEAMSHIP CO INC

Application denied

INITIAL DECISION OF JOHN E COGRAVE ADMINISTRATIVE

LAW JUDGE

By application fIled March 6 1975 Lykes Bros Steamship Co Inc

requests authority to waive collection ofa portion of the freight charges
applied to a shipment of374 rolls ofpaperboard weighing 894 244 pounds
and measuring 32 700 cubic feet carried per bill oflading dated September
12 1974 on Lykes vessel Christopher Lykes from New Orleans to

Mombasa East Africa When the shipment was booked on June 28 1974
a rate of 100 75 2240 pounds was quoted 2 However at the time of

shipment the applicable rate effective August 15 1974 was 7850 WI

M 3 Accordingly the shipment was rated on a measurement basis which
resulted in a higher charge than if it had been rated on the weight basis
set forth in the earlier tariff of rates

Section 18b 3 of the Shipping Act 1916 46 USC 817 as amended by
Public Law 90298 and as further implemented by Rule 6 b Special
Docket Applications Rules ofPractice and Procedure 46 CFR 502 92 is
the law sought to be invoked Briefly it provides

The Commission may in its discretion and for good cause shown permit a

common carrier by water in the foreign commerce of the United States to refund a

portion of the freight charges collected from a shipper or waive the collection of a

portion of the charges from a shipper where it appears that there is an error in a

tariffof a clerical or administrative nature or an error due to an inadvertence in failing to

ftle a new tariffand that such refund or waiver will not result in discrimination among
shippers Furthermore prior to applying for such authority the carrier must have ftled
a new tariff which sets forth the rate on which such refund or waiver would be based

I This decision became the decision of the Commission October 14 1975

1 South and East Africa Conference South Bound Freight Tariff No I FMC No 2 Fifth Revised Page 161

Cancelling Fourth Revised Page 161 Bffective Date May 15 1974 Item No 430

South and East Africa Conference South Bound Freight Tariff No 1 FMC No 2 SixthRevised Page 161

Cancelling Fifth Revised Page 161 Effective Date July 19 1974 Item No 430
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The application for refund must be filed with the COlImission within one hundred and

eighty days from the date of shipment Finally the camer must agree that if permission
is granted an appropriate notice will be published in its tariff or such other steps taken

as may be required to give notice of the rate on which such refund or waiver would be

based

Applied to the facts it appears that these requirements have not been

met Whatever the carrier s error may have been it was not an error in a

tariff ofa clerical or administrative nature or an error due to inadvertence
in failing to file a new tariff that the exemption in Public Law 90298

contemplates Misquotation of rates is not a ground for relief thereunder 4

Since the exemption embodied in Public Law 90298 is inapplicable then
the rule in Louisville N R R Co v MaxweUS by direction ofCunard6
obtains

Ignorance of rates is not an excusefor paying or charlling either less or more than

the rate ftled This rule is undeniably strict and it obviously may work hardship in some

cases but it embodies the policy which has been adopted by Congress in the regulation
of interstate commerce in order to prevent unjust discrimination

Accordingly the application of Lykes Bros Steamship Co Inc for

authority to waive collection of a portion of the freight charges on a

shipment of374 rolls ofpaperboard must be denied

S JOHN E COGRAVB

Administrative Law Judge
WASHINGTON D C

June 6
1975

Special Docket No 462 Commodity Credit Corp v Delta Steamship Lines Inc F M
C

14 SRR

1201 1974
231 U S 94 97 1915

6 U S Nav Co v Cunard S S Co 284 U S 474 l932

19 F M C
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TITLE 46SHIPPING

Chapter IV Federal Maritime Commission

SUBCHAPTER BREGULATIONS AFFECTING MARITIME

CARRIERS AND RELATED ACTIVITIES

DOCKET NO 7241 GENERAL ORDER 35

November 4 1975

Part 55I Truck Detention at the Port ofNew York

By Notice of Proposed Rulemaking published in the Federal Register
on August 23 1972 the Commission served notice that it intended to

promulgate certain rules and regulations to implement an equitable
solution to the delays in the handling and interchange of freight between

ocean and motor carriers experienced at the Port of New York

Comments from interested parties were solicited These proposed rules

are intended to supersede the truck detention rules promulgated by the

Commission in Docket No 1153 Truck and Lighter Loading and

Unloading Practices 12 F M C 166 1 9 Following publication and in

response to a petition filed by Middle Atlantic Conference the Commis

sion issued an Amended Notice of Proposed Rulemaking providing for

filing of responses to comments Eighteen comments were submitted in

this proceeding by or on behalf of a wide range of interested parties
Replies to these comments have been filed by Hearing Counsel and II

answers to Hearing Counsels replies have also been submitted Subse

quent to the submission of these answers Hearing Counsel petitioned the

Commission to take testimony limited to the factual issues surrounding
section 5512 a i section B la which precludes prelodging ofdeliv

ery orders and dock receipts at marine terminal facilities at the Port of

New York on the grounds that there appeared to be disputes of fact

concerning the present practice ofprelodging documents operational and

procedural problems caused by such prelodging and acceptable alterna

tives to the prelodging rule The Commission noting that with the

exception of those comments filed pertaining to the prelodging rule it had

The provisions promulgated herein have been renumbered to conform to established Commission numbering

system and Federal Regisler procedures We have made reference as exhibited in brackets to the corresponding
section as originally proposed
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sufficient information to promulgate a fmal rule granted Hearing Coun

sels request and directed that the Administrative Law Judge issue a

recommended decision thereon

Administrative Law Judge Charles E Morgan issued his Initial Decision
on the prelodging issue to which exceptions and replies thereto were fIled

The positions of the various parties on the prelodging ofdelivery orders

and dock receipt are discussed herein Also because of the many and

varied revisions incorporated into our fmal rule we have discussed below

certain other portions of the rule and the comments submitted with

respect thereto Our fInal rules promulgated herein have been drafted with

careful consideration given the parties Comments and arguments not

specifIcally discussed or reflected herein have been nevertheless consid
ered and found not relevant nor material

Section 5511b section A2 defInes a terminal operator One commen

tator urges us not to exclude from that definition marine terminal
facilities operated or controlled by the Department of Defense We fmd
such a request to be inconsistent both with the provisions of46 CFR

533 3 and with the policy ofavoiding conflict between agencies of the
U S government which might result from an attempt by one such agency
to regulate the activities ofanother However in order to make clear the

scope of these regulations we have limited the applicability of the

terminal operator defInition to the purposes of this Part

While no specifIc comments were directed to section 5511c section
A3 which identifIes the type of entities which will be subject to the
tariffs of terminal operators we have for the sake of clarity and

consistent with the suggestion of Hearing Counsel amended section
5511c by inserting the word including between the terms terminal

operators and steamship companies acting as terminal operator
Section 5511d section A4 which identifIes the types ofpersons who
shall be entitled to receive remuneration in accordance with the

provisions of this Rule has been amended to clarify who is to ultimately
benefIt from charges collected pursuant to these rules

Several parties commented on section 5511g section A7 which sets

forth the conditions under which a terminal operator would not be
assessed a penalty under these rules if receipt or delivery of cargo
is prevented or delayed In addition to strikes work stoppage and

several unusual weather conditions we are asked to include acts of
God fifes serious accidents work slowdownsand conges
tion in anticipation of a strike of longshoremen or following the termina
tion of such a strike One party who opposes this suggestion sees no

reason why the terminal operator should be excused from compliance
with the rules and therefore rather than expanding the proposed
exceptions would limit the existing exception to those instances where the

strike or work stoppage is not the result of a violation of the

collective bargaining agreement between the terminal operator and its

employees
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While we sympathize with those parties who want to add congestion
and work slowdown to the list of exceptions we are nevertheless in
full agreement with the position of Hearing Counsel that terminal

operators cannot absolve themselves of all of their responsibilities under
this rule The objective behind this provision is to incorporate the
distinction previously drawn by the Commission between work slow
downs and insufficient equipment which tends to delay operations and
strikes work stoppages or unusual weather conditions or other such
causes which terminate operations The former is the responsibility of the
terminal operator the latter is beyond his control relieving him of
detention payments See Truck and Lighter Loading and Unloading
Practices supra at 170 notes 170 Thus since it is our intention that
terminal operators be free from liability for situations over which they
have no control we have expanded section 551l g to include acts of
God fires and serious accidents as causes absolving the terminal

operator The question of whether or not a particular condition is so

severe as to exonerate the person against whom a claim is made is the

subject of section 55110 section AlO
Section 5511 h section AS sets out other conditions under which a

terminal operator will not be liable for delay One commentator suggests
that this section be amended to make it clear that the existing trade

practice whereby the terminal operator is required to sort separate
shipments on a single bill oflading by marks will continue to be permitted
In response thereto another party points out that this section does not

prohibit receipt or delivery ofcargo by marks and numbers or any other
service requiring the sorting of cargo other than by bill of lading at the

request of the shipper consignee or motor carrier but merely excludes
such shipments from the coverage of the proposed rule The purpose of
section 5511h is to provide that the shipper importer will be responsible
for delays where the terminal operator is required to sort or separate
shipments by marks Additionally and since as was pointed out by one

of the parties terminal operators are required as part of their operations
to segregate incomingoutgoing shipments by bills of lading section

5511h contemplates that as to a single motor carrier loadingunloading
multiple LTL shipments time for purposes of this rule shall not be

computed separately for the loadingunloading of each shipment as urged
by one of the parties but rather shall accrue during the entire time the
vehicle is being loadedunloaded This however should not be confused
with section 5512 a 2 section B I b dealing with several vehicles

picking up delivering multiple shipments on asingle delivery order dock

receipt where time shall be computed separately for each vehicle loaded
unloaded on an open delivery order or dock receipt Finally section
551 l h has been amended to reflect Hearing Counsels suggestion that
terminal operators not be held liable for delays caused by U S govern
ment regulations

We find merit in one party s observation that if procedures on the
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docks are to be sped up it must be realized that delay is incurred by
motor carriers with regard to empty as well as stuffed containers

Consequently we have modified section SS11i section A9 by the
addition ofthe following sentence For purposes of this Part containers
shall include empty as well as stuffed containers

Section SS11k section A 11 establishes procedures to be followed

by terminal operators who elect to deliver breakbulk cargo to motor

carriers prior to full discharge and is not concerned as one of the

commentators believes with situations involving the stripping of contain
erized cargo Moreover this section does not require but merely permits
the terminal operator to effect delivery before the vessel is discharged
Because section SS14 i section D9 makes it the responsibility of the

consignee or his agent motor carrier to determine when a cargo is
available at nonappointment piers and section SS1 3b section C2 will
not allow appointments unless the cargo is properly available the terminal

operator has to advise the motor carrier only when the cargo is so

available For example until breakbulkshipments have been stripped
from the container there is nothing which obligates the terminal operator
to make delivery as soon as the vessel discharged its unstripped
containers

Another party suggests that because the documents in the possession
of the terminal operator do not always show the identity of the motor

carrier that will pick up the cargo language should be added to section
SS11k requiring the terminal operator to make a reasonable effort to

ascertain the party to receive such notice and effect the same We

question the practical necessity of such a revision since it is only
reasonable to presume that the terminal operator would in the interest of
sound business practice make all reasonable efforts to contact the

appropriate person in order to have cargo removed from the pier prior to

full discharge Common sense would likewise dictate that if this person
cannot be ascertained no notification would be issued Nevertheless in
our final rule we have substituted the consignee or its designated agent
for motor carrier as the person to be notified by the terminal operator
Lastly we agree with the suggestion ofone commentator that in order to

avoid any question as to whether in fact authority was or was not given
section SS11k should be modified to require that the terminal operator
employee authorizing the delivery of cargo prior to the vessel being fully
discharged be identified

Section SS11 1 section A 12 in effect allows the terminal operator
the option of selecting the system under which it will operate One party
is of the opinion that the terminal operator will opt more often for the

nonappointment system where detention time begins to run from the time
validated on the gate pass as provided in SS16b In this regard it is
argued that this section should be amended to operate in harmony with

ICC tariffs by deleting the nonappointment and combination procedures
and keeping only the appointment system wherein truck detention time
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begins when the motor carrier arrives at the gate We cannot agree To

implement such a suggestion would in our opinion deprive the terminal
operator of the prerogative to institute a procedure that would best
implement the objectives of the proposed rules The proposed rules are

geared toward the expeditious loading unloading of cargo which of

necessity entails a smooth procedure between the terminal operator and
motor carriers and are not concerned with the relationship between motor

carrier and shipper Our final rule however reflects the suggestion of
two of the parties that section 5511 1 be modified to require that any
change in the procedures at a given pier should only be made on thirty
30 days notice and upon the ftling ofan appropriate tariff amendment

effecting such change
Section 5512 al section BI a as originally proposed prohibited

the prelodging of delivery orders and dock receipts Upon review of the
record in this proceeding we remain convinced that prelodging ofdelivery
orders causes not only delay and congestion but also sets the stage for
what could become serious security problems at the Port As concerns

the former we fmd merit on one party s observation that an incomplete
prelodged delivery order causes not only delay to the motor carrier
concerned while the receiving clerk perfects the delivery order or prepares
a new one but also hinders the progress ofthe other trucks who have the

proper documentation but cannot proceed until the initial problem has
been resolved

Some commentators argue that not only will prelodging not unnecessar

ily impede the free movement of import cargo but a prohibition of

prelodging will result in additional expenses for shippers and consignees
using the Port In support thereof it is contended that the prelodging of

delivery orders is necessary because of the five day limit on free time on

imports With fast container service and slow mails it is submitted that
the customhouse broker is occasionally delayed in processing the import
especially if the goods arrive in several containers to the point where free
time is about to expire and therefore must telephone the pickup order to

the motor carrier and lodge the delivery order at the pier if the trucker is
to get his goods before his free time expires Also it is argued that by
prelodging the delivery order the clerk can verify in advance of the
arrival of the motor carrier that the freight has been paid and the original
bill of lading has been delivered to the ocean carrier a procedure that

allegedly can cut down on delays Whatever the merits of these

arguments the fact remains as the Administrative Law Judge found that
when a trucker does not have in his possession a full and complete
delivery order upon arrival at the pier delay in fact occurs The
movement ofcargo from the piers is appreciably slowed down while the
terminal personnel are straightening out the problems created by an

incomplete or lost prelodged delivery order One of the purposes of this

proposed rule is to better defme the responsibilities ofall parties involved
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at the Port for the expeditious interchange of cargo We believe a

prohibition on prelodging delivery orders is consistent with such purpose

Except to the extent the Administrative Law Judge recommended that

a 15 fee be levied for the handling of each prelodged dock receipt
discussed in detail infra we agree with his findings as they relate to the

practice ofprelodging such documents Exceptions taken to the Adminis
trative Law Judge s conclusion that the prelodging ofdock receipts does

not cause any significant truck detention at the Port reiterate the

arguments supporting the prohibition ofthe prelodging ofdelivery orders

the essence ofwhich is based on allegations ofport congestion and delay
in service It is their position that it would be just as easy to hire aspecial
messenger to deliver the dock receipt to the truck terminals within the
Port area as it is to deliver them to piers We disagree Such a procedure
would be expensive for the shipper since the messenger would more often

than not just wait around truck terminals to meet motor carriers
Moreover and considering the traffic problem in and around the city it

would be most impractical to meet the motor carrier and or gypsy
truckers who has no truck terminal at a predetermined place In any

event there has been presented ample evidence that delay at the Port is
not due primarily from the prelodging ofdock receipts which as a matter

of record occurs only with a small percentage of export cargo but

instead is due to the prelodging ofdelivery orders

Finally there are those situations where prelodging of the dock receipt
is the only practical solution if there is to be a prompt receipt of the

export cargo in order that the motor carrier can unload as soon as it
arrives at the piers For instance and as observed by the Administrative
Law Judge when the exporter wished to take advantage of infrequent
sailings by utilizing overnight shipments ie shipments which leave the

point of origin the night before and arrive at the docks the following
morning the forwarder of necessity must prelodge the dock receipt at

the marine terminal in lieu ofdelivering it to a truck terminal Similarly
the prelodgipg ofdock receipts at the pier is more desirable than to have

to decide as to which of at least two carriers involved with long haul

shipments will be the recipient of the dock receipt particularly since

truckers swap tractors and trailers and may go directly to the pier or

to a local delivery agent for pier delivery
Additional support for the prelodging ofdock receipts derives from the

Administrative Law Judge s fmding that exporters frequently are una

ware ofexactly when goods will be ready for transportation to the Port of

New York This means that the forwarder is unable to obtain the pro

and con numbers of the motor carrier transporting the goods until the

last minute and it is only at this time that the forwarder is able to begin to

estimate the transit time from the inland point to the docks Moreover

and because terminal facilities are subject to the handling ofthe excessive
amounts of importexport shipments and labor problems there are times
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when the fOlwarder will not know until just before arrival of the vessel

the specific pier for delivery
We also find considerable merit in the Administrative Law Judge s

observations that prohibiting prelodging of dock receipts would 1

disrupt pre reserved shipping space since in many instances the ocean

carrier transporting the goods will insist on knowing in advance the size
and amount of the shipment it has booked and 2 be unwise because
it could lead to the misuse ofblank dock receipts which would have to be
left at inland points if no prelodging is permitted As long as the

prelodging practice is not abused we believe it will be to the advantage of
the users of the Port to continue its use Inconclusion therefore while
we do not deny that it would be more beneficial for the trucker to have
the dock receipt in his hand when he arrives at the pier the practicalities
involved in the export of goods require under certain situations

prelodging ofdock receipts
The Administrative Law Judge also recommended a 15 service charge

for prelodging noting that since the time and expense involved in

handling prelodged dock receipts was for the convenience of the

forwarder or exporter the cost ofsuch service should be borne by them

and not by all who use the marine terminal operators service in the form
ofhigher stevedoring rates We do not agree We agree with the position
taken by those parties who oppose this 15 assessment fee on the ground
that it will work only as a penalty by unreasonably burdening the shipper
who is trying to export his product as quickly and cheaply as possible
Further such a fee could well drive the small inland shipper out of

business since he would not be able to absorb a 15 charge in his selling
price of exported goods without running the risk ofpricing his product
out of the competitive market As a result a service charge might under

the circumstances give rise to an unreasonable preference in favor of

large volume exporters who obviously could absorb such a charge Such

acharge could also cause prospective exporters to avoid the Port as well

as present exporters to divert their shipments to other less expensive
ports all to the fmancial disadvantage of the Port

For the aforementioned reasons we have modified the fmal version of

section 5512 a 1 to reflect a prohibition of the prelodging of delivery
orders but to allow the continuance of the practice ofprelodging dock

receipts without any service fee

We have further modified section 5512 a 1 to permit time stamps and

notations on gate passes and other arrival documents to be duplicated on

the trucker s copy of the delivery order or dock receipt instead of on a

blank paper as originally proposed The existence of a blank piece of

paper is just another document that would be susceptible to being lost or

stolen We see no reason to further complicate the paperwork involved

Moreover and as one party points out the time stamp on a copy of the

dock receipt or delivery order retained by the trucker would be helpful in

the processing of future claims
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Section 5512 a 2 section BIb pertains to amotor carrier s use of
the open delivery order dock receipt One party suggests that to allow a

motor carrier to continue the established and accepted practice of

presenting open documents on less than truckload LTL shipments will

compound the problem ofcargo security at breakbulk terminals We

disagree Quite the contrary by permitting a terminal operator to establish
his own safeguards for the handling ofLTL shipments whic he would

do by filing the appropriate procedures in his tariff security would we

feel be improved This conclusion is based on the fact that each

procedure for physically handling cargo across the platform will necessar

i1y take into account security considerations peculiar to that breakbulk
terminal facility In our final rules we have adopted Hearing Counsel s

suggestioQ that the terminal operator be required to establish procedures
by which the motor carrier subsequent to the receipt or delivery of the
initial load would have to exhibit satisfactory authorization before picking
up or delivering the remaining truckloads or shipments The substitu
tion of this language for the word cargo as originally proposed will
alleviate any confusion as to what the motor carrier has authority to

pickup or deliver

Several parties commented on section 551 2b section B2 which sets

forth the information to be included within a dock receipt Comments

addressed to this provision range from suggesting that the dock receipts
requirements be in exact conformity with the U S Standard Master to

urging that the terminal operator be allowed complete discretion to

determine the form or content of the dock receipt We cannot accede to

either suggestion
While we are not opposed to a dock receipt in the form of the U S

Standard Master the party making such suggestion is not clear as to

whether its contents will only include that as required by section 551 2b
ofour rules or would supplement the existing information already present
on the U S Master Standard Further any suggested change in this
section that would dilute our requirements such as one party s proposal
that terminal operators be allowed to impose their own documentation
requirements would destroy the effectiveness ofthe rules by undermining
our objective of standardizing documentation throughout the Port As
another commentator aptly pointed out the laxity and arbitrariness of

documentation procedures have been among the major causes of truck

delays and disputes between motor carriers and terminal operators

Consequently in the interest of standardization and giving due regard to

allowing terminal operators some flexibility section SS12 b has been

revised to provide a terminal operator the discretion to vary the format of
a document while requiring him to embody information therein to be
applicable portwide Inorder that the dock receipt will reflect all pertinent
information necessary to expedite the movement of cargo we have
revised the fmal section 551 2b to include certain substantive changes as
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suggested by the parties which we believe would help further to eliminate

haphazard documentation
Section 5512 c section B3 as originally proposed required the use

ofaparticular delivery order form containing certain specific information
At the outset we would point out that all concerned would benefit from
a standardized delivery order form since it would reduce paperwork and

simplify the processing of such documents However with the introduc
tion ofCustoms new form II RC450 both our proposed standardized
form and another party s proposed replacement which would be aligned
to the U S Standard Master have become incompatible with the purpose
ofthe truck detention rules Le requiring the motor carrier to have in his

possession documents encompassing the information necessary to quickly
gain access to the piers for the delivery or pickup of cargo Without
substantial modification or at worst separate preparation of the afore
mentioned forms it would become impossible for either of the forms to

conform to the changes affected by this new Customs form
Nevertheless the consensus of the parties hereto is that all that is

needed for the proper delivery of cargo is a document containing
information sufficient to properly identify the shipment to all parties
concerned and to authorize its delivery We agree The use of such a

document will not compromise the needs of the motor carriers terminal

operators ocean carriers and others engaged in the interchange of cargo
at the Port of New York Therefore for reasons of security simplicity
and expedition delivery orders to be used need only contain the
information outlined in section 5512 c herein

We have incorporated into our final rule suggestions regarding infor
mation required to be in the delivery order which would not have an

adverse effect on cargo security and the control of cargo The remaining
comments have been found to be ofminimal value towards the adoption
ofa practical and useful delivery order Lastly we would explain that the
term address of the terminal as used in section 5512 c 2 section

B3b refers to the terminal designation Le Berth No Port Elizabeth
and not the street address

Because of the similarity of originally proposed sections B5 and B6

they will be discussed together The combined effect of these two sections
is to allow the terminal operator to refuse to complete or correct the

documents necessary to effect the pickup or delivery of cargo Three

parties object to granting the terminal operator this option arguing that

the terminal operator would abuse his discretion to the extent of

arbitrarily turning away the motor carrier Therefore we are asked that

both provisions be modified to require the terminal operator to complete
incomplete or correct deficient documents with the charge for such

service shifted to the shipper in lieu of the motor carrier as presently
required by section 5517 c section F3 ofour rules

In reply Hearing Counsel point out that I the efficacy ofour truck

detention rules is predicated upon the working relationship between motor
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carriers and tenninal operators not the shipper and tenninal operator
and 2 any economic hardship that may befall the motor carrier effected

by the terminal operator is adirect result of its own action Obviously if

the motor carrier does not request such services from the terminal

operator he will have to return to the pier after the documents are

corrected or completed More important we consider the procedure as

outlined in sections B5 and B6 as the fastest method of correcting
inaccurate andor incomplete documents which as all parties agree have

been a continual source of delay congestion and confusion at the Port

In response to a suggestion advanced by Hearing Counsel we have

consolidated the language of sections B5 and B6 into one section
designated section 5512 e and redesignated proposed sections B7 and B8

as sections 551 2f and g respectively
Section 5512 f section B7 requires that a tenninal operator provide a

written statement to the motor carrier explaining the fonner s reason for

rejecting documents The purpose of this requirement is not to create

additional paperwork as suggested by one party but rather to eliminate

disputes andor misunderstandings and allow the parties concerned to

document delay and thereby attribute fault
Section 551 2g section B8 as originally proposed required that any

authorization for the delivery of cargo from one location to another in

certain specific enumerated circumstances must have the written approval
ofthe ocean carrier involved This section further required that any delay
occasioned thereby be excluded from computation ofpenalty time Upon
review of certain of the comments we agree with Hearing Counsel that

since this section affects only the relationship between steamship compa
nies and terminal operators the final determination as to whether

authorization should be oral or written should be left to the discretion of

the parties concerned We are not persuaded by the argument of one of

the parties that this will put the tenninal operator at a decided disadvan
tage where the steamship company Claims the delivery of cargo was not

authorized
We do however find merit with one commentator s argument that

because any delays caused by the changes described in this section are

matters both within the control of and for the benefit of the steamship
company or tenninal operator depending on the circumstances neither

should be absolved from liability The shipping public should not be

penalized because either ofthe persons in issue elect to make achange in

their operations without adequate opportunity to correct documents to

reflect the change
In view of the above section 551 2g has been revised to delete the

in writing requirement and to provide that the delay occasioned in

certain circumstances shall be chargeable to the party responsible for such

change
Sections 5513 5514 and 5515 sections C D and E generally set

forth the various procedures to be employed at a tenninal under the
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appointment system nonappointment system and acombination ofboth
Here it should be pointed out as a general matter that while the Port
Adjudicator is authorized to settle disputes concerning specific claims
submitted pursuant to this Part this will in no way oust the Commission
ofjurisdiction under section 17 of the Act

We have modified section 5513 a section Cl b to require the
terminal operator to identify the terminal operator employee granting the

appointment in addition to listing the information already required by this
section In case of disputes such additional information will make it
easier for a person requesting an appointment to substantiate that an

appointment was granted
Section 5513 b section C2 relates under what circumstances the

terminal operator shall grant an appointment In response to the com

ments of two of the parties we have modified this section to make it
clear that the term freight release means the notification by the

steamship company to the terminal operator that conditions precedent to
the release of the cargo have been satisfied

As originally proposed section 5513 c I section C3 a required
motor carriers to arrive 15 minutes prior to his scheduled appointment
Certain commentators argued that such a time requirement does nothing
to enhance efficiency particularly when service is provided at a predeter
mined time We agree Since under our rules the motor carrier will be

required to have in his possession the necessary documentation to gain
access to the piers prior to receiving a gate pass the deletion of such a

time requirement would be consistent with the purpose ofavoiding delay
Consequently we have amended our final rules to provide that a motor

carrier need only arrive on time to proceed directly for pickup or delivery
ofcargo

Section 5513 d section C4 as proposed establishes when the

computation of time begins at an appointment terminal but excludes

therefrom delays caused by the actioninaction of the Bureau ofCustoms
or other governmental agency Because ofCustoms refusal to time stamp
or otherwise document the length of time consumed by Customs
clearance ofdocuments we concur with certain parties that the original
section 5513d should be revised as suggested by Hearing Counsel By
separately setting out when the gate pass for either a dock receipt or

delivery order will be time stamped we are able to avoid the problems
incurred by the procedures of Customs Thus while a gate pass for a

dock receipt wilI be stamped immediately by terminal personnel the

stamping ofthe gate pass for adelivery order will not be effected until the
motor carrier has proceeded through Customs

We have also incorporated into our final rules a new section 5516
section F Computation of Time In effect this new section wilI

accomplish the same objectives as proposed section C4 that is to

establish a fixed point for the computation of time which takes into
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1
I

consideration delays as to which the terminal operator can demonstrate
that he was not responsible

Section 5514 a section 01 requires that service periods be estab
lished for each business day at a terminal operating on a non appointment
system One party proposed that this section should also include the

requirement that the terminal operator publish in its tariff the daily
capacity of each terminal facility and the number of vehicles to be
scheduled in each service period We do not agree The purpose behind
this section is to grant the terminal operator flexibility in determining
capacity which can change from day to day depending on numerous

factors To adopt the revision suggested would we feel stifle any effect
that this section would have in alleviating congestion at the Port

Accordingly we have adopted section 01 as proposed and redesignated it

section 5514a

Sections 5514c and d establish the procedure for the issuance ofa

time stamped gate pass which will institute free time for the motor carrier
in delivering or picking up cargo Before discussing specific objections
hereto we would point out that the dock receiptdelivery order itself
constitutes the basis for the issuance of the gate pass which is merely
being used as an internal control measure Therefore to clarify any

misunderstanding it should be pointed out that the dock receiptdelivery
order is checked for form and authenticity prior to and not after the
issuance of the gate pass However admission to the pier will not be
conditioned upon the examination of the substantive contents of the

document Possession of the document is sufficient
In commenting one party suggests that the validation time controlling

entry to the pier for motor truckers with dock receipts delivery orders
include not only the time stamp on the gate pass but also the time
entered in the terminal operator s security log as is presently being done
at this partfs terminal Ineffect we are asked to require motor carriers
upon receiving their time stamped gate pass to proceed to the delivery
receiving clerk s office for the purpose of being time recorded in the
terminal operator s security log The benefit of such aprocedure we are

told is that it will discourage the motor carrier from taking a break en

route from one point to another We see little merit in this proposed
additional requirement To permit a terminal operator to record a different
time in its own records for the commencement offree time is contrary to

the very purpose ofour validation and entry procedures under which the
validation time on the gate pass constitutes the official time for the

commencement of free time
Comments were also directed to certain procedures of section 5514d

section 04 This section in pertinent part provides that Customs

processing would be initiated immediately upon admission to the terminal
facility and that a Customs time stamp would be issued at the completion
of such processing Thus the time between the validation time on the
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gate pass and the time stamp ofCustoms would be excluded from the
time allowances provided for loading without penalty For various
reasons the substance of which need not be discussed Customs has
informed us that it will not issue time stamps Because Customs
clearance is an integral and necessary step in the delivery of imports any
detention rule must be compatible with the procedures of Customs
Therefore we have adopted in our fmal rules Hearing Counsel s revision
of sections 5514 c and d These new provisions not only eliminate the
requirement that Customs time stamp documents but also simplify the
procedure by allowing the motor carrier upon the validation of his gate
pass on arrival at the pier to proceed directly to Customs for the
processing of his papers Thereafter the motor carrier s papers are

presented to the delivery clerk of the terminal operator for the stamping
of the gate pass at which point time for purposes of detention
commences Under the procedure for validation and computation of time
in section 5516 section Fl the time consumed 1 in obtaining Customs
clearance for delivery orders and 2 between the issuance of the time
stamped gate pass and the subsequent time stamping thereon by the
receiving clerk for dock receipts is excluded from the time for detention
purposes

Further Hearing Counsels substitutions are consistent with the pur
pose ofthe original sections 5514c and d ie placing the responsibility
on the shipper and motor carrier for preparation and presentation of
correct documentation As presently worded sections 5514 c and d
will stop the current practice ofmotor carriers being denied entry to the
piers because of improper documentation

Section 5514 e section D5 allows the motor carrier to elect to receive
apreference slip entitling the motor carrier to service on the next business
day within 30 minutes after issuance ofa gate pass One party alleges that
this procedure would be susceptible to abuse by the motor carriers We
do not agree This section is intended to prevent favoritism toward certain
motor carriers by terminal operators by assuring that all motor carriers
will be treated equally As pointed out by another commentator

preference slips are 1 an integral part of the time slot or service period
procedures which recognizes that every pier has a maximum capacity
and 2 they encourage orderly scheduling of nonappointment vehicles

In adopting section 5514 e we point out that security problems will
not be aggravated since the vehicle arriving for service under a preference
slip must still possess a delivery order dock receipt

Section 5514 t section 06 permits the terminal operator to turn away
carriers when the capacity ofa terminal facility has been reached but not
before issuing these carriers preference slips for service on the next
business day This section will alleviate the problem of motor carriers

being turned away without service after having waited in line for several
hours

One party asks that we delete section 5514 t in its entirety urging that
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since all motor carriers have received notice that the cargo is ready every

vehicle which arrives at the pier should be served We disagree While

the fear of abuse of discretion by the terminal operator may have some

theoretical merit the practicalities of the situation dictate that terminal

operators will want cargo removed from their facilities as rapidly as

possible Therefore it is doubtful that vehicles will be turned away

capriciously if service of those vehicles is feasible Moreover a rule

which would require a facility to exceed its capacity would not be

workable
Once the terminal has decided to turn away the motor carrier with a

preference slip there is nothing in the rules that requires the terminal

operator to reconsider his decision Therefore a motor carrier cannot

insist on being admitted and serviced to completion This situation should

allay the fears ofone party who was concerned as to who would pay for

the overtime incurred if a motor carrier could successfully insist on

completed service

Additionally to complement the requirements ofsections 5512 a I

and 5516 we have adopted as part ofour final rules Hearing Counsel s

proposed modification to the last sentence of section 5514t to wit

The preference slip shall be attached to the gate pass when said gate pass is issued

and all notations recorded on the preference slip shall be duplicated on the motor

carrier s copy of the delivery order or dock receipt

Section 551 7 a section GI as originally proposed assessed a 15

penalty against a terminal operator for refusing service to a motor carrier

possessing complete documentation An unjustified refusal to serve a

motor carrier results in confusion at the pier loss of valuable time to the

motor carrier and a loss of revenue for everyone concerned Conse

quently the terminal operator must be given the incentive to minimize or

avoid such confusion Having reviewed the comments we conclude that
the avoidance of this confusion can best be achieved by increasing the

penalty from 15 to 30 rather than by introducing a sliding scale of

penalties up to 60 as suggested by one party This rule does not

contemplate that penalties be compensatory but rather that the charge
will encourage accuracy and efficiency Accordingly our final rules

provide a 30 penalty for denial of service due to the fault of the terminal

operator
Section 551 7b section 02 assesses a 15 penalty against the motor

carrier for failing to meet an appointment We have rejected one party s

suggestion that this section be amended to provide that amotor carrier be

excused from any penalty for such failure if it is due to the reasons as

provided in section 5511g To do as this party urges would only cause

endless dispute over the cause of the missed appointment If the purpose

of these rules is to be achieved the motor carrier must act responsibly in

its dealings on the pier
However we do fmd merit in another party s observation that section

i
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551 7b should take into consideration the situation in which the motor

carrier fails to meet an appointment and the terminal operator has
furnished special equipment at the pier Accordingly we have added a

second sentence to section 5517 b which reads If pursuant to
section 5513b a motor carrier is advised that special equipment will be

required and the motor carrier fails to meet said appointment the motor
carrier shall be subject to a charge of 30 We conclude that the 30

penalty is sufficient incentive for the motor carrier to keep its appoint
ment

Section 5517 c section G3 requires the terminal operator to charge
the motor carrier a 15 penalty for completing or correcting deficient
documents Eight parties commented on this section Three parties argue
this penalty is unreasonably high and unwarranted unless every steamship
company terminal operator and exporter importer is obligated to pay
penalties for every mistake or clerical error made It is further suggested
that the 15 penalty will create an extremely unhealthy climate between
the affected parties because the motor carrier does not prepare the
documentation and disputes over minor corrections will be encouraged
An additional argument urges that since this fee will be passed on the
result will be to discourage use of the Port

Hearing Counsel defend the 15 as an appropriate charge encouraging
more care in the preparation of the pertinent documents We agree

Notwithstanding fears expressed by certain parties regarding possible
abuse of these penalty provisions sound business practices would dictate
wise use ofdiscretion before assessing the 15 penalty

Section 5517 d section G4 as proposed stated that if a motor carrier
seeks and gets a schedule appointment prior to issuance of a freight
release ofthe subject cargo the motor carrier will be penalized 15 Upon
review of the comments we concur that the proper party to be assessed
the penalty is the terminal operator As certain parties pointed out the

freight release involves communication only between the steamship
company and the terminal operator Thereafter the terminal operator
then notifies the broker that the goods are ready for pickup and the
broker in turn calls the motor carrier to come and collect the cargo
Hence the motor carrier does not know whether a freight release has
been issued or not unless he is so informed by the terminal operator
Consequently we do not believe that the motor carrier should be

penalized for seeking a schedule appointment since it is unlikely that he
would make a request for a schedule appointment unless the terminal

operator had advised him through the broker that the freight release had
been issued and the cargo was available

We agree with Hearing Counsel that a 30 penalty in lieu of 15 as

proposed is justified in view of time lost by the motor carrier when an

error is made in notification
Therefore we have revised section 5517 d to provide for a 30 penalty

assessed against the terminal operator
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Section 5517 e section OS as proposed provides for the assessment

ofa 15 penalty against the tenninal operator for wrongfully advising the

motor carner that cargo is ready and available While four parties argue

that a 15 penalty is inadequate with one suggesting that it be increased

to 65 a fifth party contends that any increase in penalty would tend to

slow down the movement of cargo by encouraging over zealous verifica

tion and reverification of simple facts We cannot agree with the ftfth

party Considering that the purpose of this section is to deter erroneous

notiftcation of available cargo and that generally considerable reliance is

placed upon the tenninal operator s word we agree that an increase in

penalty is appropriate Consequently the penalty provided in section

5517 e has been increased to 30
It has also been suggested that this section require written verification

that notift ation was made to facilitate motor carriers proof that

notiftcation was given Such a requirement in our opinion is an

unnecessary burden on the terminal operator It would not expedite
movement of cargo but would merely reenforce any claims by motor

carriers Additionally the fact that it is a costly operation for a motor

carrier to make a second trip to the piers creates a reasonable

presumption that a motor carner would not arnve at the piers without a

prior notiftcation to do so

Section 5517 t section 06 outlines the time allowances applicable to

containers handled as a single unit and to noncontainerized cargo under

an appointmentJnonappointment system Two parties argue that the

allowances prescribed in this section should confonn to those established

by the ICC Not to do so they urge will only serve to confuse shippers
and to create unnecessary complications in billing for and collection of

detention charges Hearing Counsel argue that the ICC detention time

provisions serve different objectives than those of this proposed rule We

agree
The ICC rules pennit reimbursement to the motor carner for all delays

at marine tenninal facilities for which the motor carner is not responsible
However this reimbursement comes to the motor carrier from his

principal who pays the charges Our rules which establish penalties for

unreasonable delays for which the tenninal operator is responsible are

designed to have the responsible tenninal operator pay for the detention
of the motor carner The key to our rule is the relationship of the trucker
to the terminal operator and not ofthe trucker to its principal

Further we are persuaded that certain beneftts will override any

confusion that may occur from having two divergent detention charges
With the time stamped gate pass the trucker will be able accurately to

compute the amount owed him by his principal Further that amount is

subject to be offset in an amount equal to the detention charges collected

from the tenninal operator This arrangement may also have the effect of

encouraging importers exporters to use the Port Accordingly we have

incorporated section 5517 t as proposed into our fmal rule
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Section 5517 h I section G8 a as proposed assesses a 65 penalty
against the terminal operator who refuses service to a motor carrier
holding an appointment when the refusal is due to a lack of manpower
Under this section it is no excuse as noted by one party that the

terminal operator did not anticipate the needs ofa particular cargo We

consider such a predicament to be preventable by foresight on the part of

the terminal operator and not a situation beyond his control Implicit in

this section is the obligation of the terminal operator to complete loading
unloading the motor carrier admitted to the terminal facility A part of

that obligation is the responsibility of the terminal operator to foresee

labor problems which would tend to delay operations
Additionally because this section is designed to act as an inducement

for orderly and efficient scheduling of motor carriers we agree with

Hearing Counsel that the penalty should be reduced to 30 A 30 penalty
is consistent with other penalty sections of this Part Therefore we have

adopted section 5517 hl as modified by the reduced penalty
Comments on section 5517 h 2 were directed only to that portion

which relieves the terminal operator of the 65 penalty if he refuses to

service a nonappointment vehicle as a result of labor s refusal to work

overtime It is argued that because the terminal operator is responsible
for its labor it should not be absolved from liability Hearing Counsel

reply that a refusal under the aforementioned circumstances is equivalent
to a work stoppage and under the theory of section 5511g section A7

the terminal operator should be relieved ofany liability for the actions of

labor under the circumstances We agree

Distinguishing this section from section 5517 hlwherein the terminal

operator is liable for labor s refusal to work overtime we would point out

that a terminal operator has the time to anticipate the services that can be

rendered with reference to motor carriers holding appointments while not

so with nonappointments Accordingly we have adopted as part of our

final rule section 5517 h 2 as proposed except that for the same

reasoning as employed in section 5517 h i supra we have reduced the

penalty to 30
Section 5518 section H in general sets out the procedure for the

submission of claims for penalties Upon review of the comments we

find that many of the suggestions and rationale have considerable merit

Consequently in the fmal rule section 5518 has been revised to be more

responsive to these constructive comments This generally conforms to

Hearing Counsels proposal with certain minor modifications ofour own

We are in total agreement with those parties who submit that claim

forms as originally proposed are unnecessary For purposes of this rule

all that is necessary is a copy of the dock receiptdelivery order with its

accompanying documentation supported by a brief explanation of the

facts giving rise to the claim and the dollar amount of such claim In

accordance with section 5512 a I the necessary information will be
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duplicated on a copy ofthe appropriate document which the motor carrier
will always have in his possession

While we agree with the basis ofHearing Counsels proposed extension
of filing claims from 15 days to 60 days we believe that a45 day period
would be more reasonable A 45 day period is quite enough time to

discourage any possible laxity in preparation for filing a claim and at the
same time will not prejudice the parties concerned Further we agree
with the suggestion of one party that all periods of 15 days as proposed
by Hearing Counsel should be expanded to 20 days so as to be more

realistic and to increase the likelihood of compliance
One party noted that the original proposed section H did not cover the

situations where steamship companies are responsible for delays of
trucks The example cited is the premature issuance of a freight release

resulting in the motor carrier being notified that the shipments are

available when in fact they are not We are told that the terminal
operator might under the circumstances reject a claim on the ground that
the delay was caused by the steamship company In order to cure this

deficiency we have amended section 5518 e I section H5a to include
the following language or otherwise denies a claim on the ground
that the delay was caused by the steamship company

Therefore pursuant to section 4 of the Administrative Procedure Act
5 D S C 553 and the Commission s authority under sections 17 and 43

of the Shipping Act 1916 46 D S C 816 84la Title 46 CFR is hereby
amended

Effective date These rules and regulations shall become effective 30
days after publication in the Federal Register

By order of the Federal Maritime Commission

SEAL S FRANCIS C HURNEY
Secretary

The text oftheamendment is reprinted in 46 CFR Part 551
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No 7414

POSSIBLE VIOLATIONS OF SECTION 18 a OF THE SHIPPING ACT 1916
AND SECTION 2 OF THE INTERCOASTAL SHIPPING ACT ARISING FROM

CHARGING HIGHER RATES THAN SPECIFIED BY CURRENT TARIFF

NOTICE OF ADOPTION OF INITIAL DECISION

November 6 1975

No exceptions having been taken to the initial decision in this

proceeding and the Commission having determined not to review same

notice is hereby given that the initial decision became the decision of the
Commission on November 6 1975

In accordance with the conclusions reached in the initial decision and

adopted hereby it is ordered that Tariff FMC F No 1 of respondent
Hawaii Freight Lines Inc is cancelled

By the Commission

SEAL S FRANCIS C HURNEY

Secretary
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No7414

POSSIBLE VIOLATIONS OF SECTION 18 a OF THE SHIPPING ACT 1916

AND SECTION 2 OF THE INTERCOASTAL SHIPPING ACT ARISING FROM

CHARGING HIGHER RATES THAN SPECIFIED BY CURRENT TARIFF

Adopted November 6 1975

Respondent Hawaii Freight Lines Inc HFL found to have offered a transportation
service between San Francisco and Los Angeles California and Hawaii during the

period commencing onor about June 27 1968 and ending in early 1974 and to have

offered such service as a nonvessel operating common carrier NVOCC subject to

the provisions of the Shipping Act 1916 and the Intercoastal Shipping Act 1933

One such as HFL who held out to the general public to carry goods for hire so as to

constitute a common carrier is not a shipper s agent although he may not own or

operate transportation equipment
One who operates as a common carrier wiD have liability for loss or damaae to goods

carried imposed upon him by law by virtue of his occupation and mere disclaimer of

liability can have no bearing on the determination of his common carrier status

A common carrier is such by what he does and how he operates and not by what

designations he applies to himself
HFL found to have violated section 18 a of the Shipping Act 1916 and section 2 of the

Intercoastal Shipping Act 1933 by charging rates higher than those specified in its

tariffon file with the Federal MaritimeCommission

Since HFL has refused to respond to an order of the Commission to furnish information

pursuant to section 21 of the Shipping Act 1916 and has furthermore ceased

operations HFL s tariff is canceled

William H Dodd for respondent Hawaii Freight Lines Inc

Donald J Brunner and Joseph B Slunt as Hearing Counsel

INITIAL DECISION OF NORMAN D KLINE ADMINISTRATIVE
LAW JUDGE 1

This proceeding was instituted by the Commission by means of an

Order to Show Cause served April 18 1974 In this Order the

Commission stated that respondent Hawaii Freight Lines Inc HFL

had filed a tariff with the Commission on June 27 1968 as anonvessel

operating common carrier NVOCC operating between San Francisco

California and other West Coast ports to Hawaii The Order recited

furthermore that this tariff specified a rate for mixed freight FAK of72ft

1This decision became the decision of the Commission November 6 1975
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per cubic foot and also contained aclause Item 200 Provision 4 limiting
HFL s liability to damage occurring while cargo was in its personal
possession and disclaiming liability for losses incurred during ocean

transport unless the vessel was owned or demise chartered by HFL

Although the Commission notified HFL that Provision 4 was inconsist
ent with its legal obligations as a common carrier and requested that an

appropriate amendment be submitted the Order stated that HFL did not

submit such an amendment Furthermore on or about December I 1971

according to the Order HFL began charging shippers an FAK rate of 78

per cubic foot without having submitted a revised tariff to the Commission

and upon inquiry by the Commission HLF stated that it was not a

common carrier but rather a shipper s agent which could freely adjust its

rates without filing tariffs with either this Commission or the Interstate

Commerce Commission LC C despite the fact that the LC C had found

HFL to be a common carrier under Part IV of the Interstate Commerce

Act as to certain of its operations not under consideration here 2 After

the decision of the IC C the Commission stated that HFL continued its

operations by utilizing the underlying services of Matson Navigation
Company Matson

Since it appeared to the Commission that HFL washolding itself out as

an NVOCC issuing through bills of lading in its own name appearing on

bills of lading issued by water carriers operating under the jurisdiction of

the Commission as both shipper and consignee and not as agent soliciting
business as an NVOCC etc the Commission ordered HFL to show

cause why it should not be found in violation of section 18 a of the

Shipping Act 1916 the Act and section 2 of the Intercoastal Shipping
Act 1933 by charging higher rates than thos specified in its tariff In

addition to the foregoing however the Commission ordered an extensive

examination into the operations of HFL from December 1 1971 to

establish whether HFL was an NVOCC subject to the cited provisions of

law and to determine with particularly whether HFL had in fact violated

these laws

On October 23 1974 the Commission ordered this proceeding to be

enlarged to determine what if any sanctions should be applied to HFL

l Star Forwarders Inc v Hawaii Freight Unes Inc Docket No FFC33 Decision and Order served October

14 1970 unreported In the cited case the I C C had found that HFL had been operating as a freight forwarder

under part IV of the Interstate Commerce Act i e as acommon carrier as to certain of its operations in which it

directly employed motor carriers certificated under Part 11 of the Act Some time after that decision HFL discontimted

this type of service and at least in the San Francisco area utilized the services of Matson Navigation Company under

Matson s tariffon file with this Commission Under the decision in IML SeaTransit Ud v United States 343 F

Supp 32 N D Calif 1972 affirmed 409 U S 1002 1972 rehearing denied 409 U S 1118 1973 HFL s utilization

ofan FMC regulated serice renders HFL an NVOCC subject to FMCjurisdiction In the Los Angeles area HFL did

not restrict its operations to FMC regulated tariffservices and on occasion HFL itself did provide pickup service

Therefore some portion of HFL s Los Angeles services constituted those of aPart IV freight forwarder not an

NVOCC IMLSeatransit cited above at p 42 Although there is no evidence in the record as to HFL s operations
at the Hawaiian end of its service its tariffshows that HFL maintained a terminal there and on request furnished

delivery service to consignees According to the court in Hawaiian Express Service Inc v Pacific HawailaA

Terminals Inc 492 F 2d 865 867 9th Cir 1974 however the use of motor carriers in Hawaii would not conver

HFL from an NVOCC into a Part IV Freight Forwarder
I
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Because of HFL s failure to respond to an order of the Commission
issued under section 21 ofthe Act on February 1 1973 3

Shortly after the commencement of this proceeding counsel for HFL

advised that HFL terminated its operations and was preparing to liquidate
the company Counsel advised furthermore that HFL would cooperate to

bring the proceeding to a conclusion 4 In view of the circumstances an

evidentiary hearing was not necessary Hearing Counsel introduced
evidence into the record without objection and partially on the basis of a

stipulation to certain facts The evidence consists essentially of facts
deemed admitted under Rule 12 h 46 CFR 502 208 a the stipulation
letters to HFL s shippers by Hearing Counsel with responses statements
ofCommission field investigators HFL freight bills and manifests bills of

lading issued by Matson and tariff pages of HFL Matson United States
Lines and Seatrain Lines California See Motions to Admit Evidence
and Close the Record Granted June 30 1975 This body of evidence
supports the following fmdings of fact as proposed by Hearing Counsel
References are to the exhibits and tariffpages or items

FINDINGS OF FACT

1 From June 27 1968 when its tariff fIled with the Federal Maritime
Commission until early 1974 Hawaii Freight Lines was engaged in the
business of arranging for the transportation of cargo by water from the U
S West Coast to Hawaii Ex 1 Para 1 Ex 2 B through 2 I Aus 9 and
12

2 During the above period of time HFL would receive various
shipments from shippers consolidate such shipments into containers
arrange for the ocean transportation and ultimate delivery to the consignee
in Hawaii Ex 1 Para 2 Ex 2 B Ans 9 and 12 Ex 3

3 During the above period of time HFL solicited cargo in its own
name by means ofdirect advertising and use of sales personnel Ex 1
Para 3 Ex 2 B through 2 I Ans 1 and 2

J HFL had been lnctuded as one of 51 NVOCC s which had ftled tariffs with the Commission as to which the
Commission was seekins information rCllardlna current operations in Docket No 73 56 Non Vessel Operating
Common Carriers I the Domestic Offshore Trades Rather than cancel HFL 8 tariff in that proceedina forfailure to
respond the Commission transferred di8posith nof this matter to the present proceeding Docket No 7356 cited
above Order ofDJscontJnuance Octobor 23 J974

l Althouah copnsel for HFL ha rued no objections in this proceedina he allO indicated puzzlement 8S to why the
proceedina should continue Despite my notice to the parties thatajoint motion to discontinue seemed appropriate
no such motion was filed See CanceUation of PrehelUina Conference and Special Procedural Notice May 10 974
Absent objection and considering the views of Heartna Counsel that continuance of theproceeding would serve a

usefuJ purpose I snmted HearinJ CoumeJs motion to admit evidence close the record and permit briefina Despite
HFL s financial predicament I am aware that its tariff has not yet been canceled Theoretically if violations are found
shipVCrs usingHFL services have ariaht to faJe complaints seekina reparation Furthermore the Commission has
issued decisions in previous easel for procedentiaJ value despite the apparent mootncss of the cases involved See
e g Ra es HongKong Udted S ates Trade JJ F M C J68 J73 1967 AmericanExport Isbrafldtsen Lines Inc
J4 F M C 82 90 910 Therefore despite HFL s demise its previous denial of common carrier status and
diliclaimer of common carrier liability raise sianificant issues whose resolution should have precedential value with

regard to other companies operatina in asimilar fasmon
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4 During the above period of time HFL accepted liability for loss or

damage to cargo entrusted to it for transportation to Hawaii and in fact
did pay claims presented by various shippers Ex I Para 4 Ex 2 B

through 2 I Ans 6

5 HFL made no oral representations to its shippers of its intention to

disclaim liability for loss andor damage to cargo Ex 1 Para 5 Ex 2 B

through 2 I Ans 7

6 HFL s still effective tariff on file with the FMC has continuously
specified a rate from the U S West Coast to Hawaii of 72 per cubic

foot Ex 1 Para 6 HFL Tariff FMC F No 1 Original Page 38

7 During the above period of time HFL charged shippers varying
amounts ranging from 72 to 91 per cubic foot for transportation of

FAK to Hawaii from the U S West Coast Ex 1 Para 1 Ex 2 B

through 2 I Ans 10 Ex 4 Para 2

8 During the above period of time HFL selected the underlying
carriers to be utilized for the water portion ofthe transportation to Hawaii

and at no time did any shipper have a voice in that selection Ex 1 Para

8 Ex 2 B through 2 I Ans 14

9 HFL s Tariff FMC F No 1 contained a bill of lading provision
which appears to disclaim HFL s liability for loss or damage to cargoes
incurred during ocean transportation if the vessel utilized is not owned or

demise chartered by HFL HFL Tariff FMCF No 1 Provision 4 Item

200 However as shown by the responses to a questionnaire contained

in Ex 2 B through 2 I most of HFL s shippers were not aware of the

existence of HFL s Tariff and they had not been informed that HFL was

not liable for its shipments while they were not in HFL s possession Ex

2 B through 2 I Ans 6 In fact HFL s shippers did consider HFL liable

for its shipments Ex 2 B through 2 I Ans 6

10 Starting in October 1970 according to Mr Kesley MacMeekin the

Manager of HFL s San Francisco Office HFL would not arrange for the

pick up or delivery of shipments to HFL Mr MacMeekin advised the

Commission s District Investigator James A Glugoski that when he

received an inquiry for a shipment to be consolidated he advised the

customer that HFL is only a consolidator and cannot legally arrange for

the pick up ofthe shipment He informed the customer that the customer

could arrange for trucking by any motor carrier or its could use Jim s

Trucking Co Jim s at whose terminal HFL is located He would then

give the customer the telephone number of Jim s Trucking Co Jim s was

HFL s San Francisco agent for stuffing containers Ex 3 Para 2

11 Mr James Stewart Operator ofJim s advised District Investigator
Glugoski that Jim s acted as HFL s agent only with respect to stuffing
and loading containers but not with respect to any pick up and delivery
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1

or hauling of full or empty containers to the carrier s container yard He

advised that when Mr MacMeekin was away from the office he or his

employees would answer HFL s telephone 8247049 He stated that Mr

MacMeekin had ordered him not to arrange for pick up of cargo when

speaking to shippers on HFL s telephone His orders were to tell the

caller that HFL could not pick up the shipments but that the caller could

provide his own trucker or telephone Jim s at another number on the
same premises 863 1735 He advised that this was done to avoid being
classified by the Interstate Commerce Commission as an unlicensed Part
IV Interstate Commerce Commission Freight Forwarder He advised that

many times the caller would then call the number of Jim s and he or his

employee would then arrange for pick up service Ex 3 Para 2

12 Mr Patrick Breslin Terminal Manager ShipperImperial Inc and

Shippers ncinal Express Inc confirmed with District Investigator
James A Glugoski that his company is an agent of Matson Navigation
Company Matson and acts as its motor carrier of containers in the San

Francisco Bay Area He stated that he dispatched drivers to HFL at One

Loomis Street San Francisco to pick up full containers and leave empty
containers He stated that HFL and or Jim s do not haul any full
containers from HFL s terminal to Matson s container yard He showed
dispatch records and truck driver s logs to substantiate his statement that

all trucking is performed by his company He said that Jim s may have
picked up a few empty containers from the container yard Ex 3 Para
4

13 HFL s manifests for the period from February 1973 to April 1974

show that except for one instance HFL utilized Matson as the underlying
ocean carrier for all its shipments from San Francisco during this period
Ex 4C Pages 1 through 233

14 HFL s shipments via Matson were carried pursuant to Matson s all

water tariff on file with the Federal Maritime Commission This tariff

provides for port zone pick up and delivery service and the service is
performed by a motor carrier acting as Matson s agent Ex 4 Para 3

Ex 4 B Pages 1 through 52 original pages 26 through 31 first revised

page 32 original page 33 and fIrSt revised page 146 ofMatson Westbound
Container Freight Tariff No 14B FMCF No 146 original pages 29

through 36 and first revised page 186 ofMatson Westbound Container

Freight Tariff No 14C FMCF No 150

15 From Los Angeles HFL also regularly utilized Seatrain Lines
California Seatrain and United States Lines Inc U S L vessels Ex
4 D Pages 1 through 242 Ex 4 Para 4 Seatrain s Container Freight
Tariffdid not provide pick up service for FAK shipments at Los Angeles
Seatrain Lines California Freight Tariff No i A FMCF No 4 original

pages 22 and 46 U S Ls Freight TariffNo I FMCF No 53 provides
for pick up service for FAK shipments from both the San Francisco and

1
I

1
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Los Angeles areas Note 6 second revised page 20 original page 9 flfst

revised page 10 original pages 11 through 18 first revised page 19
original page A 19 ofU S L Freight TariffNo 1 FMCF No 53

16 HFL s Tariff provided for delivery of cargo to HFL s terminal in
Hawaii or for an additional charge delivery to consignee s premises if

requested HFL Tariff FMC F No 1 Items 300 and 330

17 On February 1 1973 the Commission issued an order pursuant to

section 21 of the Shipping Act 1916 46 USC 820 requiring HFL to

complete and return a questionnaire attached to the order Ex 2A Para
3

18 HFL niether applied to the order nor responded to the question
naire The section 21 Order specifically warned the parties to which it
was directed that a failure to furnish the information requested would
result in the institution ofa proceeding to determine whether their tariff
should be cancelled as a result of their failure to respond Ex 2A Para
5

19 As a result of HFL s failure to answer the questionnaire or

otherwise respond to the section 21 Order an Order to Show Cause was

issued by the Commission directed to HFL However HFL still failed to

reply to the questionnaire or comply with the section 21 Order Ex 2A
Para 6

20 HFL is no longer actively engaged in any business activity and
does not intend to resume any activity in the future The corporation is

presently in the process of declaring bankruptcy pursuant to its being
dissolved Ex 2 Para I HFL has no objection to the cancellation of its
tariff Ex 2 Para 2

DISCUSSION AND CONCLUSIONS

The three ultimate issues for decision in this proceeding are 1 Do the

operations ofHFL shown on the record demonstrate that HFL s status

was that of an NVOCC subject to the provisions of the Shipping Act

1916 the Act and the Intercoastal Shipping Act 1933 the 1933 Act 2

If so did HFL violate section 18 a of the Act and section 2 of the 1933

Act by charging higher rates than those specified in its tariff fIled with the

Commission 3 Should any sanctions be applied to HFL because of

HFL s failure to respond to an order issued by the Commission pursuant
to section 21 ofthe Act

The difficulty of this case is not in deciding the latter two issues The

record demonstrates as Hearing Counsel have shown that HFL charged
varying rates ranging from 72 to 91 per cubic foot while in business

commencing on or about June 27 1968 to early 1974 despite having a

tariff on file with the Commission which specified an FAK freight all

kinds rate of 72 per cubic foot for transportation of goods from West
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Coast ports to Hawaii The refusal to respond to the section 21 Order is

similarly a fact which is undisputed and the sanction to be applied is

clear ie cancellation of the tariff Non Vessel Operating Common

Carriers in the Domestic Offshore Trades Docket No 73 56 Order to

Show Cause September 7 1973 5 The more difficult problem is to

determine whether HFL s status under the law was that ofan NVOCC

despite contentions that it acted merely as shipper s agent and disclaimed

liability for loss or damage incurred during ocean transportation if the

vessel utilized was not owned or demise chartered by HFL For the

following reasons I find that HFL did act as an NVOCC fully subject to

the shipping acts cited above rather than as shipper s agent and that its

disclaimer of liability had no effect as a matter of law on its status as a

common carrier
Although neither section 1 of the Act nor section 5 of the 1933 Act

defines the term common carrier 6 it has long been held that this term

means the common carrier at common law See TariffFiling Practices
Etc of Containerships Inc 9 F M C 56 62 1965 and numerous cases

cited therein There are several versions ofthe common law defmition all

essentially the same such as the following

I
I
I

one who by a course of conduct holds himself out to accept goods from whomever
offered to the extent of his ability to carry Tariff Filing Practices Etc ofContainer

ships Inc cited above at page 62
one who undertakes for hire to transport the goods of those who may choose to

employ him Agreement No 7620 2 U S M C 749 752 1945
one who undertakes for hire to transport the goods of those who may choose to

employ him from place to place He is in general bound to take the goods of all who
offer unless his complement for the trip is full or the goods be of such a kind as to be
liable to extraordinary danger or such as he is unaccustomed to convey The Niagara
v Cordes 62 U S 7 22 858

The essentIal characteristics of the common carrier at common law are that he holds
himself out to the world as such thlit he undertakes generally and for all persons

indifferently to carry goods for hire Philip R Consolo v Grace Line Inc 4 F M B
293 300 1953

The determination of common carrier status can be made by reference
to a number of indicia e g variety of cargo carried number of shippers
type of solicitation regularity of service port coverage responsibility
toward the cargo issuance of bills of lading etc TariffFiling Practices
etc of Containerships Inc cited above at p 65 It is not necessary
however that a carrier s operations encompass everyone of these
factors As the Commission stated9

J
i

S The Commission s reaulations also require the cancellation of HFL s tariff because it has ceased operations 46

CFR531181I
6Section J of tho Act merely d fJnes common carrier by watel in interstate commerce 8S a common carrier

enlaled in the transportation by waterof pas8onlors orproperty on the hllh seas orthe Great Lakes on reaular
routes from port to pQrt between one State and any otber State I Section of the 1933 Act merely refers to

section I of the 1916 Act Sianiflcantly in the lelisladve history to the J916 Act thero is adJscussJon of the distinction
between acommon carrier and tramp vessel in which reference is made to thocommon law deftnition ofcommon

carrier quoted In The NioNOIO v Cordel 62 U S 7 22 1858 quoted In thebody ofthls decision below Hearlnls on

H R 14337 before the Committee 00 the Merchant Marine and Fisherles House of Represeotatives 64th Cong 1st

S April 13 1916 pp 1011 194
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The absence of one or more of these factors does not render the carrier noncommon
and common carriers may partake of some or all of these enumerated characteristics in
varying combinations d p 65

The fact that a carrier such as HFL does not itself own or operate
transportation equipment does not destroy its common carrier status The
Commission has for some time recognized the so called NVOCC a
common carrier publishing a tariff and offering a transportation service to
the shipping public who neither owns nor operates vessels or motor
vehicles Bernard Ulmann Company Inc v Porto Rican Express
Company 3 F MB 771 775 1952 Determination of Common Carrier
Status 6 F M B 245 251 52 25657 1961 Puget Sound Tug Barge
v Foss Launch and Tug Co 7 F M C 43 49 1962 General Order 4
46 CFR 51O 21 d For purposes of tariff filing and other laws and
regulations the Commission does not generally distinguish between the
vessel operating and nonvessel operating common carrier Filing of
Through Routes andJoint Rates 11 SRR 574 578 1970 Determination
of Common Carrier Status cited above at pp 252 25657 1

This of course is not the first case before this Commission in which a

respondent carrier has contended that it is not subject to regulation by the
Commission on one ground or another usually purporting to show that
the carrier is not acommon carrier Sometimes the carrier contended that
its service was conducted pursuant to special contracts with shippers or
that it did not solicit or advertise or publish sailing schedules or that it
assumed no common carrier liabilities or that its service was limited to a
small portion of the general public or that it was a non profit business
etc See TariffFiling Practices Etc ofContainerships Inc cited above
Investigation of Tariff Filing Practices 7 F M C 305 1962 The
Commission has uniformly rejected these contentions in order that the
beneficial and remedial purposes inherent in tariff filing and other provi
sions of the laws it administers will not be circumvented In this regard
the Commission has stated

Clommon carrier however is not a rigid and unyielding dictionary definition but
a regulatory concept sufficiently flexible to accommodate itself to efforts to secure the
benefits of common carrier status while remaining free to operate independent of
common carriers burdens Tariff Filing Practices Etc of Containerships Inc cited
above at p 65

One of the purposes of the Shipping and Intercoastal Acts was to remedy various
discriminatory practices prevalent in the shipping industry concerning establishment and
maintenance of rates and fares The acts however limit the Commission s regulatory
jurisdiction in this matter to common carriers In order to effectuate the remedies
intended by the enactment of a regulatory statute such as these it is necessary to allow
flexible and liberal interpretation of the statute In this respect the court in case citation

1Similarly both the Interstate Commerce Commission and Civil Aeronautics Board have for years dealt witb
express companies and forwarders as common carriers See discussion on this point in 2 U S Code

Congressional Service 81st Congr 2d Sess relating to enactment ofan amendment to Part IV of the Interstate
Commerce Act by Public Law 81881 pp 422223
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j
1

omitted stated In determining the truenature of the transportation it is necessary
to have in mind the purpose of the Act the Interstate Commerce Act In addition
the court should have in mind the fact that this legislation is remedial and should be
liberally interpreted to effect its evident purpose and tbat exemption from tbe operation
of the act should be limited to effect the remedy intended Tariff Filing Practices Etc
ofContainerships Inc cited above at p 69

HFL s contentions that it acted merely as a shipper s agent and
assumed no liability for loss or damage while goods were in the custody
of the underlying ocean vessel must be evaluated in the above context s

If one thing can be clearly established it is that it is not acarrier s self
declarations that determine its status under the law but rather how it
operates In Transportation U S Pacific Coast and Hawaii 3 U S M C
190 196 19S0 the Commission stated

Nor is a holding out as a common carrier nell8tived as Mills contends it is by the fact
that the printed terms and conditions of the common carrier form of bill of lading which
he used were crossed out and the shipments covered by separate contracts Common
carriers are such by virtue oftheir occupation not by vmue of the responsibilities under
which they rest Case citations omitted Emphasis added

In Investigation ofTariffFiling Practices cited above the Commission
stated

If it means that the carrier has notsouaht or willingly assumed common carrier
obligations this while true is of no aid to the carrier Common carrier status and
obligations are results of a carrier s operations not Its desires 7 F M C at p 321
Emphasis added

Again in TariffFiling Practices Etc ofContainerships Inc cited
above the Commission stated

In Bernard Ulmann Co Inc v Porto Rican Express Co 3 F M B 771 775 1952
the Commission aptly stated that a carrier s status Is determined by the nature ofIts
service offered to the public and 1I0t upon Its own declarations A close look at Its
activities is necessary 9 F M C at p 64 Emphuis added

Finally in United States v California 297 U S 17S 181 1936 the

Supreme Court stated
whether a transportation agency is a common carrier depends notupon its corporate

character or declared purposes but upon what it des

See also Terminal Taxicab Co v Dist of Columbia 241 U S 2S2
254 1916 United States v Brooklyn Terminal 249 U S 296 1919

Similarly the Interstate Commerce Commission determines the status
of the carriers it regulates on the basis of those cwers operations not
the carriers self descriptions or self designations See Yankee Shippers
Agent Inc Investigation 326 IC C 328 1966 Barre Granite Assn
Inc Freight Forwarder Application 26S J C C 637 639 1949

HFL hiS fUod no brief and J not proa ntly makJna thOle contentJoDJ However accordlnJ to the Ordor whicb
initiated tN proceedil18t tholecontentions wore made wbile HFL was BoUvely enpaed inbUlinel1 upon inquiry by
the Commllsion s staff As explained earlier resolution of i lues railed by such contentions will have precedentlal
value in case other companies are operatina in similaf falbion

t The atatement in theBerl1ard U1mlmn Co case actually appeals on pp 77 77 aa followa

But wedeem that respondent a 8tatUI depends upon th natqre ottbe service oftered to the pubUc and not upon it
own declarationa Citing Bank of Kentuclcy v Adams Expresa Co 93 U S 174 180 1816

19 F M C



CHARGING HIGHER RATES THAN TARIFF 53

It is readily apparent from a review of the record that HFL conducted
itself as a common carrier and not as a shipper s agent HFL solicited
cargo in its own name by means ofadvertising and use of sales personnel
and provided a transportation service for an indefinite multitude of
shippers utilizing the underlying services ofwater carriers After surren

dering their cargo to HFL furthermore the shippers exercised no further
control in the selection of these underlying carriers Even though HFL s
tariff contained a disclaimer of liability furthermore HFL made no oral
disclaimer to shippers and in fact did pay claims presented by various
shippers It is evident that HFL was offering to the general public a
coordinated transportation service including consolidation at its terminals
transportation by water and distribution to consignees in Hawaii and
that the shippers utilizing HFL s service had no authority to alter the
service 10 The contention that HFL acted merely as shipper s agent is
therefore totally without substance That such an operation is that ofa
common carrier has been recognized for many years in the most closely
analogous situation in transportation Le the freight forwarder regulated
under Part IV of the Interstate Commerce Act 49 U S C 1001 et seq In
Chicago Etc R Co v Acme Fast Freight 336 U S 465 484 485
1949 the Supreme Court discussed the difference between the forwar
der who merely booked or dispatched cargo and the forwarder who
operated like HFL Le engaged essentially to deliver less than carload
lots safely at ultimate destination while employing underlying equipment
operating carriers in the fulfillment of this service The former type was

recognized as a mere shipper s agent but the latter was held to be a
common carrier with common carrier liability The Interstate Commerce
Commission has not hesitated in finding the latter type operator to be a

common carrier pursuant to section 402 a 5 of the Freight Forwarder
Act 49 U S C l002 a 5 See Yankee Shippers Agent Inc Investiga
tion cited above Barre Granite Assn Inc Freight Forwarder Applica
tion cited above Star Forwarders Inc et af v Hawaii Freight Lines
Inc et al cited above Universal Transcontinental Corp F F Applica
tion 260 IC C 521 52223 1945

HFL s contention that disclaimer of liability in its tariff or bill of lading
signifies that its service was not that of common carriage is similarly
without substance The fact is that HFL did honor some claims and

shippers were not aware of the disclaimer But even if HFL had fully
implemented the disclaimer provision in its tariff this fact alone has no

legal significance in determining HFL s carrier status Several of the

previous cases discussed also stand for the proposition that one holding
himself out to perform a transportation service in the mannerofHFL will
have liability imposed upon him by law by virtue of such an occupation

10 Indeed HFL s tariffspecifically states

Carrier does not agree to transport shipments on any particular vessel nor in time forany particular market HFL
Inc Tariff FMC F No I Item 90
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and this Commission has shown itself alert to counteract efforts to

secure the benefits of common carrier status while remaining free to

operate independent of common carriers burdens TariffFiling Prac
tices Etc ofContainerships Inc cited above at p 65

In Yankee Shippers Agent Inc Investigation cited above the
Interstate Commerce Commission stated

Regardless of its Yankee s avowed disclaimer of responsibility for the safe transpor
tation of property under its control as a freight forwarder its service is held out to and
performed for the genera public and damage claims are handled by Yankee Therefore
it must be held to have assumed all the burdens incidental to the complete transportation
service which it proffers Case citation omitted Disclaiming responsibility does not

change this fundamental fact nor permit Yankee to escape regulation Universal
Transcontinental

Corp
P P Application 260 I C C 521 522523 326 IC C at pp

333 34

InHopke Freight Forwarder Application 285 IC C 61 64 1951 the
Interstate Commerce Commission similarly stated

In case citation omitted we found that if a service in all other respects that of a

freight forwarder is held out to and performed for the general public the person
providing such service must be held to have assumed the burdens incident thereto

among which the responsibility to the shipper for the safe transportation of its property
As Hopke s service is held out to and performed for the lIenera public we find that he
is responsible to shippers for the transportation of their property

For similar holdings see also R T C Term Corp Freight Forwarder
Application 265 IC C 641 643 1949 Universal Transcontinental Corp
F F Application cited above 260 IC C at p 523 Modern Intermodal

TrajCorp Investigation 344 IC C 557 570 1973
Similarly in Transportation U S Pacific Coast and Hawaii cited

above this Commission found a carrier to be engaged in common carriage
despite its attempts to expunge the terms and conditions of the common
carrier bill of lading in favor of special contracts This fact did not nullify
the finding that the carrier had in other respects demonstrated that he was
holding himself out to transport goods for such as choose to employ
him 3 U S M C at pp 196 197

InThe City ofDunkirk 10 F 2d 609 S D N Y 1925 the Court found
the carrier to be a common carrier with common carrier liability for short
delivery and damage on a shipment of cocoanut oil despite a special
exculpatory provision in the bill of lading The Court stated

I see no ground whatever for holding on the evidence that the vessel was other than a

common carrier The City of Dunkirk was a general ship taking cargo at various
points from various shippers and issuing biDs of lading to the several shippers 10 F
2d at p 611

As we have seen above the Commission has stated that the absence of
any partiCular factor usually associated with common carriage does not

render a carrier noncommon TariffFiling Practices Etc ofContainer
ships Inc cited above at p 65 InBerhard Ulmann Co Inc v Porto
Rican Express Co cited above the Commission quoted with approval a

definition derived from a standard treatise on carriers which set forth five
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characteristics which define the common carrier not one of which was

the assumption of liability forloss or damage ld p 776 11

The reason why assumption of liability need not be included in any
definition of common carriage reduced to its essence as can be seen from

the previous cases discussed is that once a person holds himself out

generally to carry for hire for whomsoever wishes to employ him he has
undertaken the occupation of a common carrier and liability will be

imposed upon him as a matter of law So strict is this doctrine that a

common carrier s liability has been likened to that of an insurer In

Liverpool Steam Co v Phenix Ins Co 129 U S 397 1889 the

Supreme Court explained this ancient doctrine

By the settled law in the absence of some valid agreement to the contrary the owner

of a general ship carrying goods for hire whether employed in internal in coastal or in

foreign commerce is a common carrier with all the liability of an insurer against all
losses except only such two irresistible causes as the act of God and public enemies
129 U S at p 437

The fundamental principle upon which the law of common carriers was established

was to secure the utmost care and diligence in the performance of their duties That end

was effected in regard to goods by charging the common carrier as an insurer and in

regard to passengers by exacting the highest degree of carefulness and diligence A
carrierwho stipnlates not to be bound to the exercise of care and diligence seeks to put
off the essential duties of his employment Id at p 440 12

The exact delineations of common carrier liability and permissible
limitations of liability may have undergone some refmernent since the

Liverpool case was decided but the principle that he who acts as a

common carrier is subjected to liability by virtue of his occupation is still

valid In a modem case the Supreme Court reiterated the basic doctrine

enunciated in Liverpool as follows

If on the other hand the shipment has been entrusted to a forwarder of the second

typeLe one who contracted to deliver the goods to the consignees at rates set by
itself the forwarder was subjected to common carrier liability for loss or damage
whether it or an underlying carrier had been at fault The fact that the forwarder did not

own the carriers whose services it utilized was held to be immaterial Its undertaking
was to deliver the shipment safely at the destination Common carrier liability was the

penalty for failure offulfilment ofthat undertaking Chicago etc R Co v Acme Fast

Freight cited above 336 U S at p 485 Emphasis added

IIThe definition is contained in Hutchinson on Carriers 3d Ed vol 1 sec 48 as faUaws

1 He must be engaged in the business of carrying goods for others as apublic employment and must hold himself

out as ready to engage in the transportation of goods for persons generally as abusiness and not as a casual

occupation 2 He must undertake tocarry goods of the kind towhich bis business is confined 3 He must undertake

to carryby the methods by which his business isconducted and Over his established road 4 The transportation must

be for hire 5 An action must lie against him if he refuses without sufficient reason to carry such goods for those

who are willing tocomply with his terms
11 In anotber early case the Court similarly emphasized

the common Jaw subjects the common carrier to insurance of the goods carried And if by special agreement the

carrier is exempted front responsibilities it does not follow that the employment is changed Whenacwrier

has a regularly established business for carrying all orcertain articles it is acommon carrier and aspecial

contract about its responsibiUty does Dot divest it of the character

RailroadCompany v Lockwood 84 U S 357 37677 1873
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For the foregoing reasons I find that HFL has operated as a non
vessel operating common carrier NVOCC between San Francisco and
to some extent Los Angeles California and Hawaii subject to the
provisions of the Shipping and Intercoastal Shipping Acts I find
furthermore that HFL s operations fit the definition set forth by the

Commission in Determination ofCommon Carrier Status cited above 6

F M B at p 256 1961 where the Commission stated

We conclude that a person or business association may be classified as a common

carrier by water who holds himself out by the establishment and maintenance of tariffs
by advertisement and solicitation and otherwise to provide transportation for hire by
water in interstate or foreign commerce as defined in the Shipping Act 1916 assumes

responsibility or has liability imposed by law for the safe transportation of the shipments
and arranges in his own name with underlying water carriers for the performance of
such transportation whether or not controlling the means by which such transportation
is effected is a common carrier by water as defined in the Shipping Act 1916 13

ULTIMATE CONCLUSIONS

From on or about June 27 1968 to early 1974 respondent HFL offered
to the general public a coordinated transportation service between San
Francisco and Los Angeles California and Hawaii employing the
services of vessel operating carriers pursuant to tariffs tiled with this
Commission As such HFL was operating as an NVOCC subject to the

provisions of section l8 a of the Shipping Act 1916 and section 2 of the
Intercoastal Shipping Act 1933 and not merely as the agent of shippers

HFL did accept liability for loss or damage to cargo and paid claims
although aprovision in its tariff disclaimed liability while goods were in
the custody ofocean camers Even had HFL refused to accept liability
however such a disclaimer is a legal nullity since the law imposes liability
on one operating a common carrier service

At various times during the above period of time HFL violated the
cited provisions of law by charging rates higher than those specified in its
tariff on file with the Commission

Since HFL has refused to respond to an order of the Commission for
information duly issued pursuant to section 21 of the Shipping Act 1916

l Unlike the Part V Freiaht Forwanler fOauJatod by the I CC the NVOCC Is not defined by thestatute Rather
it is a concept that haa srown in case law first inthe Bernhard Ulmann Co Inc CBSC cited above and later in
Determination of Common Carrier Slatus cited ahove As discussed prevlously aenerally there is no distinction
between the NVOCC and the vellscl operatina camer for reaulatory purposes Aaain as discusaed previously the
Commission has held that common carrier definitions should not be riaid and unyieldina and acarrier maybe common

even if some of the usual characterlsticlI of common carrJalc are absent Tarifl FiJng Practices Etc 01
Containerships Inc cited above at p 65 I aaree with Hearinl CouDsel that certain lanauaae in Determinationoj
Common CarrIer SJatus cited above isconfusina since it seems to luueltthat an NVOCC must either allume

liability or have liability imposed by the courts althoulh the Commislion also stated that the assumption or

attempted assumption of liability should not be the sole test of common carrier by water status Id p 256 Aa

discussed above there is no need to wait forcourts to lmpoae lJabilJty on one who performs aservice such as HFL s

since liability has lona since been imposed by the courts on one who otters this typo of service
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and has furthermore ceased operations its tariff should be and hereby is
canceled

WASHINGTON D C
October 16 1975

8 NORMAN D KLINE

Administrative Law Judge

19 F M C
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INFORMAL DOCKET No 327 1

KONWAL Co INC

v

ORIENT OVERSEAS CONTAINER LINE

PARTIAL ADOPTION OF DECISION

November 12 1975

By THE COMMISSION Helen Delich Bentley Chairman Clarence
Morse Vice Chairman Ashton C Barrett and James V Day
Commissioners

Konwal Co Inc Konwal filed its complaint before the Commission

alleging improper charges by Orient Overseas Container Line OOCL
and seeking reparation of the alleged improper charge By consent of the

parties the case was heard under Subpart S of the Commission s Ru1es of

Practice and Procedure as an informal adjudication ofa small claim
Settlement Officer Juan E Pine issued his decision awarding reparation

Thereafter the Commission timely issued notice of its intention to review
the proceeding

FACTS

The claim here involved arose from the shipment by Konwal of eight
cargoes on vessels of OOCL from Hong Kong to San Francisco
California San Francisco was the specified port ofdischarge in each of
the pertinent bills of lading Notwithstanding the specifications of San
Francisco as the port ofdischarge each of the cargoes was in fact
discharged at Oakland California OOCL then arranged in each case to

have the cargoes transported by truck from Oakland to San Francisco
and then to the point specified by the consignee The charges for this
truck transportation from Oakland to San Francisco were apparently paid
by Konwal who now seeks repayment for those charges

Konwal alleges that in so arranging truck transport OOCL was acting
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under Rule 28 of the applicable tariff Rule 28 which Konwal claims

controls this situation provides
If the carrier discharges cargo at a discharge port other than the port of discharge

named in the biD of lading the carrier may arrange at its option to move the shipment
from actual port of discharge as follows to the port of destination stated in the biD of
lading alternatively the carrier may forward the cargo direct to a point designated by
the consignee provided the consignee pays the cost which the consignee normally
would have incurred to move the cargo to such point had the cargo been discharged at
the port of destination stated on the biD of lading

Konwal alleges that under this rule if the carrier elects to arrange
transportation from the actual port ofdischarge to the port ofdischarge
specified in the bill of lading the shipper consignee is responsible for

payment only ofdrayage charges within San FranciscoLe trucking
charges for transportation of cargo from the port of San Francisco to a

point specified by the consignee
OOCL denied Konwal s claim on the basis that it had been their policy

which allegedly had been made clear to all consignees that equalization
is not payable inasmuch as San Francisco Oakland andor Alameda are

Bay Port areas Therefore implicitly OOCL claims that tariff Rule 28 is
not applicable and the consignee is responsible for the payment of any
trucking charges involved OOCL apparently equates the trucking charges
from Oakland to San Francisco with drayage rates within San Francisco
itself

In his decision Settlement Officer Pine did not specifically discuss the
defense raised by OOCL Rather he awarded reparation on the basis of
Rule 28 itself Mr Pine found Rule 28 to be discretionary and an

ambiguous tariff provision Settlement Officer Pine found that Rule 28 as

a discretionary rule could not be relied upon by a carrier to defeat a claim
raised under it citing our decisions in Abbott Laboratories v Alcoa

Steamship Co Informal Docket No 321 1 served April 8 1975 and
P P G Industries Inc v Royal Netherlands Steamship Co Informal
Docket No 2901 served April 8 1975 Mr Pine also found Rule 28 to

be inherently ambiguous which therefore must be construed against the
carrier who prepared the rule citing U S v Hellenic Lines Ltd 14
F M C 255 1971 Attempted use ofRule 28 by OOCL was concluded
to be in violation of section 18b 3 of the Shipping Act 1916 as allowing
OOCL to receive a greater compensation for the transportation of

property than that specified in the tariff and thereafter failing to remit any

portion ofthe overcharge So concluding Settlement Officer Pine awarded

reparation

DISCUSSION AND CONCLUSIONS

We have reviewed this proceeding and concur in the award of

reparation granted by Settlement Officer Pine However we do not agree

8008 Kong Eastbound Pacific Coast Tariff No I FMCl

19 F M C
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that determination of this claim should be founded on the reasoning
adopted by Mr Pine regarding the discretionary nature of Rule 28 and the

ambiguity he found in the rule
Notwithstanding the claimed policy of OOCL that Oakland and San

Francisco are the same port for equalization purposes we consider these
to be two separate ports to which the provisions of Rule 28 apply In the

case ofeach cargo OOCL discharged it at Oakland The port ofdischarge
specified in the bill of lading was San Francisco It is clear therefore that

OaCL had discharged its cargo at a discharge port other than that

specified in the bill of lading The carrier then had only two lawful

options Both of these options were provided by Rule 28 Under its terms

the carrier could
1 move the cargo to the port ofdischarge specified in the bill of

lading or

2 forward the cargo direct to a point designated by the consignee

i

From the record the carrier apparently availed itself of both options
with respect to the various shipments It is our conclusion that having
elected to act under RuJe 28 the carrier became bound by the provisions
thereof The rule states without ambiguity and without any discretion

vested in the carrier that the carrier may arrange ground transportation
as he did here provided the consignee pays the cost of drayage from the

port ofdischarge specified in the bill of lading to the point designated by
the consignee In short once the carrier has elected to aiTiulge ground
transportation when it discharges cargo ata port other than that specified
in the bill of lading the consignee pays only the amount which it would
have cost him to arrange transportation from the proper port to apoint of

destination
We find no discretionary quality in the rule with regard to the collection

of trucking charges That collection is allthatis at issue here We take no

position as to the discretion vested in the carrier regarding whether or not

he decides to arrange transportation at all That issue does not here arise

Further we think this Rule 28 to be clear as to who bears the

responsibility for gro1nd transportation charges We hold that the carrier
is responsible for the cost of transportation from the actual port of

discharge to the port ofdischarge specified in the illl of lading under the

clear terms of its own tariff We therefore concur in the lward of

reparation in the amount of 363 87 granted by Settlement Officer Pine

and adopt his decision to that extent

1

SEAL S FRANCIS C HURNEY

Secretary
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INFORMAL DOCKET No 3271

KONWAL Co INC

v

ORIENT OVERSEAS CONTAINER LINE

Reparation awarded

Decision of Juan E Pine Settlement Officer

Konwal Co Inc KONWAL claims 380 37 as reparation from Orient
Overseas Container Line OOCL for equalization with respect to eight
different shipments of such varied commodities as plastic toys plastic
containers rattan sticks plastic flowers mirrors and plastic dolls
transported from National Mercantile Hong Kong to KONWAL the bills
of ladings for which indicate that San Francisco California is the port of
discharge The truck movements U E P Transports from OOCL s port
of delivery at Oakland to the consignee at San Francisco took place on

April 6 April 26 July 20 August 16 October 2 October 19 November
5 and November 28 1973 The claims were filed with the Commission
on February 26 1975 within two years from the date the cause ofaction
arose and must be considered on their merits as ruled by the Commission
in Colgate Palmolive Company v United Fruit Company Informal
Docket No 115 1 served September 30 1970

The equalization claims are based on the excess of the trucking rates
from Oakland to San Francisco 2 paid by KONWAL over the drayage
rates within San Francisco The rates are published in California Public

Utility Commission Tariffs Nos 2 and 19 respectively
OOCL s Hong Kong Eastbound Pacific Coast Tariff No 1 FMC l

contains rates from Honk Kong to United States Pacific Coast Ports
however no ports are specifically named therein

KONWAL s claim is based on Rule 28 of OOCL s tariff which

provides
I Both parties having consented to the informal procedure ofRule 19 a of the Commission s Rules of Practice and

Procedure 46 CPR 502 301 304 this decision will be final unless the Commission elects to review it within 15 days
from the date of service thereof

2 KONW AL has submitted freight bills covering the truck movement of the subject shipments from aOeL in
Oakland to KONWAL in San Francisco
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If the carrier discharges cargo at a discharge port other than the port of discharge
named in the biII of lading the carrier may arrange at its option to move the shipment
from actual port of discharge as follows

To the port of destination stated in the biII of lading alternatively the carrier may
forward the cargo direct to a point designated by the consignee provided the consignee
pays the costs which the consignee normally would have incurred to move the cargo to

such point had the cargo been discharged at the port of destination stated on the bill of
lading Underscoring provided

The above is a discretionary rule In Infonnal Docket No 321 1 served

April 8 1975Abott Laboratories v Alcoa Steamship Company the
Commission indicated that it believed that the discretionary nature ofa

tariff provision Rule 11 being considered therein rendered it unenforcea
ble Rule 11 provided

Claims by shippers for adjustment of freight charges will be considered only when
submitted in writing to the carrier within six months of date of shipment Adjustment of
freight based on alleged error in description may be declined unless application is
submitted in writing sufficiently in advance to permit verification of description before
the cargo leaves the carrier s possession Underscoring provided

The Commission also stated that in its order on remand in Informal
Docket No 290 1 served May 16 1974P P G Industries Inc v

Royal Netherlands Steamship Co we discussed at length the use of
the word may in a rule similar to that relied upon by Alcoa Rule II
above and stated that such a discretionary rule was in effect no rule
at all The Commission further stated that it would not in the future

pennit carrier reliance upon rules which allow for discretion in a carrier s

consideration or denial of claims that such rules will not in and of
themselves be pennitted to defeat a claim for overcharges This logic
follows the strict tariffadherence mandate set by the Commission in Krqft
Foods v Moore McCormack Lines Inc in Docket No 7344 served
March 26 1974

Rule 28 ofOOCL s tariff is also ambiguous Where a tariff is ambiguous
or doubtful it should be construed against the carrier who prepared it 3

Subsequent to a letter ofAugust 22 1974 from the Commission s staff
that the above equalization rule was not specific OOCL tiled 16th
Revised Page 3S to the subject tariff with a published effective date of
October 1 1974 which amended Rule 28 by substituting the language

shall arrange at its expense for may arrange at its option By so

modifying the rule OOCL has now clarified that it shall equalize under
the conditions as cited in revised Rule 28

San Francisco is indicated as the port of discharge on all ofthe subject
OOCL bills of lading Had OOCL diSCharged the cargo at San Francisco
KONWAL would have had to pay only the drayage rate from point of
rest on the dock to its place ofbusiness in San Francisco As indicated
above if KONWAL s claims are settled as tiled KONWAL will be

3 UnitedStales of America v Hellenic Lines Umlted 14 F M C 260 1971 See also PlIter BraW Associates Inc
v Prudential Lines Ltd 8 F M C 37 1964
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paying only the drayage rate from point of rest on the dock to its place of

business in San Francisco
aaCL indicates in its tariff that it serves United States Pacific Coast

Ports The subject eight shipments were accepted by aaCL with San
Francisco indicated as the port of discharge on the covering bills of

lading as requested by the shipper National Mercantile during a six
month period Hong Kong Export Lines Ltd agent for aaCL prepared
and issued the bills of lading

As aaCL s agent accepted the subject bills of lading showing San
Francisco as the port of discharge and aaCL holds out in its tariff to

serve United States Pacific Coast ports it can not utilize the then

discretionary equalization rule to discharge at another port accepting no

responsibility for the added transportation costs incurred by the receiver
Based on the foregoing below are the computations in KaNWAL s

claim for equalization reparation by aaCL

Local

Claim Freight Equalization Weight Rate Transportation
Bill Charges

Date

K4l1 42473 Oakland to S F 13 153 103 13548
surcharge 340

138 88
S F to S F 13 153 67 88 13
Equalization uuu u

50 75
K4l2 5 473 Oakland to S F 7 544 as 1 03 103 00

10 000 surcharge 340

16040

S F to S F 7 544 67 50 54

Equalization uu 55 86
K4l3 7 2073 Oakland to S F uuu3 702 as 143 7150

5 000 surcharge 340

S F to S F
74 90

77 30 803 702 as

4 000
Equalization u u u u 44 10

K4l4 S23 73 Oakland to S F 2 830 as 120 60 00
5 000 surcharge 2 50

62 50
S F to S F 2 830 82 23 21

Equalization 39 29
K4l5 10 9 73 Oakland to S F 1 787 3 11 55 58

surcharge 150

57 08

19 F M C
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S F to S F 1 787 as 79 15 80
2 000

Equalization 4128
One container freight equalization 16 50

K06 11 673 Oakland to S F 1 933 as 150 75 00
5 000 surcharge 150

76 50
S F to S F 1 993 as 1 03 20 60

2 000
Equalization 55 90

K07 11 2173 Oakland to S F 1 075 3 90 42 89

surcharge 1 50

44 39
S F to S F 1 075 44 39

18 03
Equalization

26 36
K08 1019 73 Oakland to S F 2 638 as 150 75 00

5 000 surcharge 2 50

77 50
S F to S F 2 638 103 27 17

Equalization nnnnn 50 33

From the foregoing OOCL is in violation of Section IIl b 3 of the

Shipping Act 1916 for receiving a different compensation for the
transportation ofproperty or any service in connection therewith than the

rates and charges specified in its tariffs by its failure to remit in any
manner any portion of the rates or charges so specified in accordance
with its tariff Therefore KONWAL is awarded reparations of 363 87

with interest at the rate ofsix percent per annum if not paid within 30

days of the date hereof Reparation is denied with respect to the alleged
16 50 allowance to cover the one container load movement as provision

for same is not made in OOCL s tariff and any reparation thereon would
result in the violation ofSection 18b 3 of the Shipping Act 1916

S JUAN E PINE

Settlement Officer

4 Alleaedly the policy of OOCL with respect to full container loads beina delivered to San Francisco is to live
16 50 allowance per container to the consianee to cover the approximate cost of rctumina the empty container to

OOeL termin in Oakland Reparation ot 16 50 isdenied 8S tho tariffcontains no such allowance and payment of
such allowance would violate Section 18b of the Shlppina Act 1916 KONWAL has qreed to cancel the 16 50

claim
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SPECIAL DOCKET No 472

COMMODITY CREDIT CORPORATION

v

SURINAM NAVIGATION COMPANY LTD

NOTICE OF ADOPTION OF INITIAL DECISION AND ORDER

PERMITTING WAIVER OF CHARGES

December 9 1975

Notice is hereby given that the Commission on December 9 1975

determined to adopt the initial decision in this proceeding subject to the

following clarifications

Whereas the initial decision broadly states that there was an error due

to inadvertence in failing to file the new rates therefore waiver of

collection of a portion of the freight may be allowed it is silent on

whether all other statutory requirements prerequisite to the grant of a

waiver had been met

Section 18 b 3 of the Shipping Act 1916 the Act empowers the

Commission in certain circumstances in its discretion and for good cause

to permit a carrier by water in foreign commerce to refund aportion or

waive collection ofaportion of freight charges provided
That the common carrier has prior to applying for authority to make a refund

filed a new tariff with the Commission which sets forth the rate on which such

refund or waiver would be based Provided further That the carrier agree that if

permission is granted by the Commission an appropriate notice will be published in

the tariff or such other steps taken as the Commission may require which gives
notice of the rate on which said refund or waiver would be based and additional refunds

or waivers as appropriate shall be made with respect to other shipments And

provided further That application for refund or waiver must be filed with the

Commission within one hundred eighty days from the date of shipment

These provisions are not ofadiscretionary procedural nature In order

for the Commission to be vested with the authority to grant refunds or

waivers it must fIrst ascertain that all the requirements set forth in section

18 b 3 ofthe Act have been complied with

The record here shows that the on board bill of lading covering the

shipment of soybean salad oil is dated January 8 1975 that the on board
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bill of lading covering the shipment of com meal is dated January 9 1975
and that the application was filed on May 19 1975 within 180 days of the

dates of shipment Prior to applying for a waiver the applicant filed on

April 2 1975 anew tariff setting forth the rates sought to be applied and
also affirmed that it would charge the same rate to Churchworld Service
whose shipment of salad oil moved at the same time and on the same
vessel as Commodity Credit Corporation s cargo

Therefore notwithstanding the lack of specific fmdings to that effect in
the initial decision we are satisfied that applicant has complied with the

statutory requirements of section 18b 3 of the Act and for that reason

adopt the initial decision
It is Ordered That applicant is authorized to waive collection of

860 55 of the charges previously assessed Commodity Credit Corporation
for shipments described in Special Docket No 472

It is Further Ordered That applicant shall publish promptly in its

appropriate tariff the following notice

Notice is hereby given as required by the decision of the Federal Maritime
Commission in Special Docket No 472 that effective January 8 1975 for purposes of
refund or waiver of freight charges on any shipments which may have been shipped
during the period from January 8 1975 through April 2 1975 from the Tampa Florida
BrownsviDe Texas range to Haiti the rate on Soybean salad oil is 63 50 W and on

Corn meal 4150 W subject to all applicable rules regulations tenns and conditions
of said rates and this tariff

It is Further Ordered That waiver of the charges shall be effectuated
within 30 days of service of this notice and applicant shall within five
days thereafter notify the Commission of the date and manner of
effectuating the waiver or refund made pursuant to this Order including
but not limited to the waiver or refund to Churchworld Service
By the Commission

SEAL S FRANCIS C HURNEY

Secretary

19 F M C
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FEDERAL MARITIME COMMISSION

SPECIAL DOCKET No 472

COMMODITY CREDIT CORPORATION

v

SURINAM NAVIGATION COMPANY LTD

Waiver of collection of a portion of charges permitted

INITIAL DECISION OF JOHN E COGRAVE ADMINISTRATIVE
LAW JUDGE I

By application fIled May 19 1975 Surinam Navigation Company Ltd
Surinam has applied for permission to waive collection ofa portion of

the freight on a double shipment from New Orleans to Port Au Prince

Haiti carried on respondents vessel M V Suriname under bill oflading
dated January 9 1975 The shipment consisted of 1 509 447 pounds
754 7235 short tons of corn meal and 141 094 pounds 705470 short

tons of soybean salad oil Both shipments were booked October 24 1974

for lifting December 15 18 1974 At the time of the booking negotiation
the carrier advised Commodity Credit Corporation CCC that it intended

to file a general rate increase effective December 9 1974 On the basis of

this advice CCC and Surinam negotiated rates of4150 per short ton for

corn meal and 6350 per short ton for soybean salad oil both rates to be

all inclusive On November 6 1974 Surinam fIled a general rate increase

ofabout 12 to be effectiv December 9 1974 Surinam failed to fIle the

negotiated rates and also failed to file the negotiated rates in the new

tariffs effective December 9 1974 Accordingly the corn meal was rated

on the basis of 4250 per short ton and the soybean salad oil was rated

on the basis of 65 00 per short ton The freight for the corn meal was

32 075 75 The freight for the soybean salad oil was 4 585 56 The

freight actually collected for the corn meal was 31 32103 The freight
actually collected for the soybean oil was 4479 73 Permission is sought
to waive collection of 754 72 in the case of the corn meal and 105 83 in

the case of the soybean salad oil for a total of 860 55

Section 18b 3 of the Shipping Act 1916 46 USC 817 as amended by
1 This decision became the decision of the Commission December 9 1975
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Public Law 90298 and as further implemented by Rule 6 b Special
Docket Applications Rules of Practice and Procedure 46 CPR 502 92 is

the law sought to be invoked Briefly it provides
The Commission may in its discretion and for good cause shown permit a

common carrier by water in the foreign commerce of the United States to refund a

portion of the freight charges collected from a shipper or waive the collection of a

portion of the charges from a shipper where it appears that there is an error in a

tariffof a clerical or administrative nature or an error due to an inadvertence in failing to

file a new tariff and that such refund or waiver will not result in discrimination among

shippers Furthermore prior to applying for such authority the carrier must have rued

a new tariff which sets forth the rate on which such refund or waiver would be based

The application for refund must be filed with the Commission within one hundred and

eighty days from the date of shipment Finally the carrier must agree that if permission
is granted an appropriate notice will be published in it tariff or such other steps taken

as may be required to give notice of the rate on which such refund or waiver would be

based

The legislative history of the amendment to section 18 of the Shipping
Act Public Law 90298 2 specifies that carriers are authorized to make

voluntary refunds and waive the collection of a portion of their freight
charges for good cause such as bona fide mistake The nature of the

mistake was particularly described

Section l8 b appears to prohibit the Commission from authorizing relief where

through bona fide mistake on the part of the carrier the shipper is charged more than he

understood the rate to be For example a carrier after advising a shipper that he intends

to file a reduced rate and thereafter fails to file the reduced rate with the Federal

Maritime Commission mustcharge the shipperunder the aforementioned circumstances

the higher rates

The Senate Report 3 states the Purpose of the Bill

Voluntary refunds to shippers and waiver of the collection of a portion of freight

charges are authorized where it appears that there is an error in a tariff of a clerical

nature or where through inadvertence there has been a failure to file a tariff reflecting
an intended rate

Applied to the facts it is found that there was an error due to

inadvertence in failing to file the new rates Therefore waiver of collection
of a portion of the freight may be allowed Accordingly respondent
Surinam Navigation Company Ltd is hereby allowed to waive collection

of 860 55 which represents the total of the overcharge A notice of
waiver shall be published in Surinam s tariff

S JOHN E COGRAVE

Administrative Law Judge
WASHINGTON D C

November 12 1975

1 House Report No 920 November 14 1967 To accompany H R 9473 on Shipping Act 916 Authorized Refund

of CertainFreight Charges Statement of Purpose and Need for the Bill 10 Amend Provisions of the Shipping Act

916 toAuthorize the Federal Maritime Commission toPermit aCarrier toRefund aPortion o the Freight Charges
l Senate Report No 1018 April 1968 To accompany H R 9473 on Shipping Act 1916 Authorized Refund of

Certain Freight Charges under Purpose of the Bill
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FEDERAL MARITIME COMMISSION

DOCKET No 75 35

AGREEMENT Nos T 1685 AS AMENDED AND T 16856 BETWEEN THE
CITY OF ANCHORAGE AND SEA LAND SERVICE INC AND AGREEMENT
No T 3130 BETWEEN THE CITY OF ANCHORAGE AND TOTEM OCEAN

TRAILER EXPRESS INC

Agreement No T 1685 as amended through T 1685 5 is disapproved effective February
5 1976 unless the parties to that Agreement prior to that date file with the Federal
Maritime Commission an amendment to Article I a as prescribed herein

Upon submission of the required amendment the remaining provisions of Agreement
No T 1685 will continue as presently approved

Peter J Nickles and John Michael Clear for the City of Anchorage
respondent

Gerald A Malia and Edward A McDermott Jr for Sea Land
Service Inc respondent

Stanley O Sher and David C Shonka for Totem Ocean Trailer
Express Inc respondent

James E Wesner for Tesoro Alaskan Petroleum Company protestant
Alan F Wohlstetter and Edward A Ryan for Coastal Barge Lines

Inc protestant
Donald J Brunner and Joseph B Slunt Hearing Counsel

INTERIM REPORT

January 30 1976

By THE COMMISSION Karl E Bakke Chairman Clarence Morse Vice
Chairman Ashton C Barrett Bob Casey James V Day Commis
sioners

By Order of Investigation and Hearing dated September 15 1975 the
Commission instituted this proceeding to determine 1 whether Terminal
Agreement No T 3130 between Totem Ocean Trailer Express Inc
Totem and the City of Anchorage Alaska Anchorage and Terminal

Agreement Nos T 1685 and T 16856 between Sea Land Service Inc
Sea Land and Anchorage are unjustly discriminatory or unfair as

1 In view ofthe urgent need for Commission action on this matter prior to February 1 1976 an Order was issued on

January 30 1976 This Report explains the basis for the Order which is attached and made apart hereof
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between carriers shippers exporters or importers or operate to the
detriment of the commerce of the United States or are contrary to the
public interest or are otherwise in violation of the Shipping Act 1916 2
whether said agreements should be approved disapproved or modified
pursuant to section IS and 3 whether section 15 has been violated by
Totem andor Anchorage by the construction of facilities provided for in

Agreement No T 3130 prior to the approval of said agreement by the

Commission
The Commission s Order of Investigation named Anchorage Sea Land

and Totem as Respondents Standard Oil Company ofCalifornia Western

Operations Inc Standard Coastal Barge Lines Inc Coastal Puget
Sound Tug and Barge Co Puget Tesoro Alaskan Petroleum Corporation
Tesoro and Shell Oil Company Shell were made Petitioners in the

proceeding 2 Hearing Counsel also participated in the proceeding
An evidentiary hearing was held in Washington in early December

1975 These hearings consumed 11 days and produced 117 documentary
exhibits and a transcript running to 1770 pages

During the course of the hearings a problem arose which ultimately
resulted in the Interim Initial Decision now before us on exceptions
Briefly stated Sea Land s present agreement with Anchorage Agreement
No T 1685 as amended grants it preferential berthing rights for its
vessels at Terminal 1 commencing February I 1976 When a Sea Land
vessel is berthed at Terminal 1 Totem s vessel the Great Land will be

precluded from berthing at the same facility and will instead be required
to berth at Terminals 2 and 3 which provide the only alternative berthing
location 3 Totem claimed during the hearing that its vessel could not be

safely berthed at Terminals 2 and 3 during severe winter icing conditions
and that for that reason it would not call at Anchorage until improved
weather conditions made it possible to utilize the alternative location
without risk This concern for the safety of Totem s vessel at Terminals 2
and 3 prompted the need for expeditious action and the interim proceeding
which followed

Thus despite the expeditious manner in which the hearings were

pursued it became evident that in view of necessary briefing require
ments it would not be possible for the matter to be submitted to the
Commission in time for it to render a decision on all the issues by
February 1 1976 It was determined therefore that an interim decision of
the Commission on or before February 1 1976 might be possible whereby
all of the rights of the parties might be preserved service at Anchorage
not jeopardized and the public interest served until such time as the

2 Standard on subsequently withdrew its protest and was dismissed from theproceeding ShelJ on did not actively
participate in thehearini

j Sea Land has been offerlna common carrier service to the Port of Anchorai since 1964 Currently the carrier
has fOUT vessels inregular service in the Anchorage trade

Totem inaugurated service between Seattle and AnchOfll8e in September 1975 The carrier currently operates a

single roll onroll off vessel in direct compedtlon with Sea Land All service to the Port is presently on a ftrst come

first served basis

19 F M C
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Commission rendered a final decision To this end the Administrative
Law Judge requested that the parties fue proposed findings and conclu
sions addressed to the issue ofwhether temporary or conditional approval
should be given to Agreement No T 1685igranting Sea Land preferen
tial berthing rights at Terminal 2 for a sufficient period of time to enable
the Commission to further consider whether such approval should be
continued modified or withdrawn

Since Agreement T 1685iprovides for a shift of Sea Land s berth
from Terminal I to Terminal 2 it was felt that the proposal for temporary
conditional approval ofT 1685iwould make it possible to berth Totem s
vessel at Terminal Iuntil such time as the Commission decides the major
issues raised herein

In his Interim Initial Decision served December 29 1975 Administra
tive Law Judge Stanley M Levy concluded that

I Temporary approval ofT 1685ifor 90 days is in the public interest
and would serve a serious transportation need

2 Approval is on condition that during cement off loading operations
Sea Land will berth in a manner not to interfere with such operations
and

3 IfSea Land does not accept the temporary and conditional approval
of preferential berthing rights at Terminal 2 previously approved prefer
ential berthing rights for Sea Land at Terminal Iare rescinded

Exceptions to this Interim Initial Decision were filed by Sea Land and
Tesoro Replies to Exceptions were submitted by Anchorage Hearing
Counsel and Totem Requests for oral argument were denied

AGREEMENTS AND FACILITIES

Agreement No T 1685 5 is the current agreement under which Sea
Land serves Anchorage The agreement provides for Sea Land enjoying
preferential berthing rights at Terminal I for 104 calls per agreement year
February IJanuary 31
At the present time Sea Land is calling at the Port under the same

conditions as Totem ie on a first come first served basis Sea Land
having allegedly utilized its 104 preference calls for the agreement year
1975 However effective February I 1976 Sea Land will resume its
preference at Terminal I and at its current rate of 3 calls per week will

effectively utilize Terminal I most of the time

Agreement No T 1685i placed at issue in this proceeding would
shift Sea Land s preferential berthing rights to Terminal 2 Sea Land s

preferential calls would also be increased from 104 to 156 calls per year
According to Sea Land Terminal 2 affords certain advantages over

Terminal I due to its wider apron improved traffic pattern and the near

proximity of its supervisory office Sea Land believes that it can achieve
substantial cost reductions by operating at Terminal 2 in contrast to

TerminalIn order to achieve these cost reductions however Sea Land

19 F M C
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i
J

is of the view that certain modifications should be made to Agreement
No T 16856 These modifications are before Judge Levy in the
proceeding

Agreement No T 3130 between Totem and Anchorage would inter

alia grant Totem preferential berthing rights at Terminal 1 and the

petroleum terminal for 52 calls per year
The reasoning behind these various relocations at the port lies in the

physical layout of the facilities at Anchorage Anchorage s port facilities
consist ofa single linear pier approximately 2200 feet in length divided
into 31 2 cargo terminals The petroleum facility at the southern end ofthe

pier ald Terminal 1 adjoining it both have petroleum headers to

accommodate carriers transporting oil products Terminal I is 600 feet

long Terminal 2 is 610 feet long and only one half of Terminal 3 is

completed Terminal 3 s current length is 366 feet 4 At Terminal I the
width of the apron is 47 feet At Terminal 2 the width is 69 feet

Totem s vessel the Great Land has an overall length of 790 feet
Because of its length the Great Land cannot berth at either Terminal 1
or Terminal 2 without some overlap onto the adjoining facilities
Agreement No T 3130 will allow the Great Land to berth at Terminal 1
and extend onto the petroleum terminal POL terminal without any
infringement ofTermina12 Because ofthe design and length of the Great
Land unique problems are presented in mooring the vessel at Terminals
2 and 3 The great length ofthe vessel requires that it be moored with its
stem flush with the end of Terminal 3 This results in a900 angle of the
mooring lines between the vessel and the dock which increases the
tension on the line Normal berthing practice would be to use a line to a

mooring dolphin or similar device approximately 1400 northward
However at this time this does not appear to be possible at Anchorage

Prior to the tiling of Agreement No T 3130 and in anticipation of
service to Anchorage Totem constructed with the Port s approval
permanent trestles at the POL Terminal I site which would enable the
Great Land to utilize three off loading ramps at that facility Because of
limited facilities at Terminal 2 only one ramp can be utilized to off load
the Great Land

j
I

INTERIM PROCEEDING

1 Position OfThe Parties Before The Administrative Law Judge
In the proceedings before the Administrative Law Judge all the parties

with the exception of Sea Land favored some form of temporary
approval of Agreement No T 16856

Totem and the other parties tiling briefs focused primarily on the issue
of whether it would be safe for the Great Land to berth at Terminals 2
and 3 during periods of severe icing Totem explained that the mooring

4 Termina 3 is prescntly in the process of beiDa lengthened an additional 325 feet 8 inches with completion
SCheduled for October 1976
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problems are magnified during the winter months when ice conditions
prevail because the ice exerts great pressure on the flat stem of the
vessel especially during ebb tides As a result Totem pointed out that
there is the possibility that the ice and winter winds could cause the
Great Land to become unmoored with the resultant risk of catastrophic
damage In view ofthis potential danger Totem has advised that it would
not utilize Terminals 2 and 3 during severe icing conditions

Sea Land on the other hand saw no crisis during the severe winter
months which would preclude Totem from utilizing Terminals 2 and 3 and
was of the opinion that Totem s mooring problems with the Great Land
could be resolved without significant modification to the vessel Also
Sea Land opposed any temporary approval ofAgreement No T 16856
until the Commission resolves all of the issues raised by that agreement
According to Sea Land Anchorage has since the commencement of this
proceeding announced new interpretations of language appearing in both
the existing preferential agreement and the proposed amendment thereto
which conflict with the historical interpretation by the parties and
therefore create ambiguities in these agreements and the consequent need
for clarification

Ifcertain modifications and clarifications are made in the agreement as

requested by Sea Land it would go along with conditional approval of
Agreement No T 168SiSea Land s counter proposals eight in number
are elaborate and involve a far reaching amendment to Agreement No T

168Sias now submitted

The City of Anchorage Hearing Counsel and Tesoro all generally
supported temporary approval ofAgreement T 168Si All three parties
also recommended that if Sea Land refused to go along with conditional
approval at this time the Commission should suspend Sea Land s

preferential berthing rights under T 168S S

2 Interim Initial Decision

Administrative Law Judge Levy concluded that temporary approval of
Agreement T 168Sifor 90 days is in the public interest and would serve

a serious transportation need F M C v Svenska Amerika Line 390 U S
238 1 8 In this regard he found that continuing Sea Land s preferential
berthing rights at Terminal I subsequent to February I 1976 would
effectively preclude Totem from operating at Terminal I and that
requiring Totem to utilize Terminals 2 and 3 would result in severe

economic disadvantages to Totem in view of the great reduction in off
loading efficiency at the latter facility

Judge Levy found conflicting evidence on the issue ofwhether Totem s

vessel could safely be berthed at Terminals 2 and 3 during heavy icing
periods However Judge Levy found it unnecessary to resolve this issue
in his decision explaining that whether the vessel is in danger by ice
need lot be determined since other considerations of public interest

19 F M C
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warrant a result which do not preclude berthing of the Great Land at
POLTerminal 1

The other considerations cited were the reduction in off loading
efficiency at Tenninal 2 Thus he found that

Absent other overriding considerations the requiring of less efficient operations when
more efficient operations are possible must result in poor service and would not be in
the public interest

Judge Levy considered Sea Land s elaborate counter proposals as

irrelevant to the present interim decision requirements explaining that
the issues raised by the counter proposals could properly be considered
by the Commission in its final resolution of the proceeding and
consideration of whether to grant temporary approval of Agreement T

16856 as submitted would not ultimately materially or substantially
affect the rights ofany party including Sea Land

In order to accommodate Coastal s
S bulk cement barge unloading

operations at Terminal 2 Judge Levy conditioned approval on Sea Land s

agreeing that during such time as bulk cement off loading operations
require barge utilization of facilities at Tenninal 2 it would not interfere
with such cement operations

Finally Judge Levy held that in the event that Sea Land should refuse
to accept such temporary and conditional approval ofAgreement No T

16856 approval of Agreement No T 1685 as amended would be
rescinded

3 Exceptions and Replies
Sea Land filed lengthy exceptions to the Interim Initial Decision of

Judge Levy However it did advise that it would if the Commission so

ordered accept the 9Oday approval of its Agreement No T 168 with
the understanding that certain modifications to that Agreement were

imperative
Briefly stated Sea Land excepts to the initial decision on the grounds

that 1 The decision is contrary to the Commission s order to expedite
and it p udges issues which have yet to be briefed 2 It falsely accuses
Sea Land of not cooperating whereas in reality Sea Land asserts that it
has submitted three proposals two of which were allegedly totally
ignored for resolution of the subject problem 3 The Administrative
Law Judge erroneously failed to find that there is no crisis or other
conditions which would prevent the Great Land from adequately mooring
at Terminals 2 and 3 during February and March 4 The decision is
incorrect in fmding that Sea Land would occupy the berth virtually 100
ofthe time Sea Land contending that the evidence shows that the carrier
would occupy Berth 1 only about 50 of the time 5 The fmding in the
decision that subsequent to February 1 1976 Totem s only berthing site

S Coastal docs not operate to Anchoraie durlna the severe winter months but does resume service on orabout
April 1 The l ement barge canonly utilize Terminal 2 because the cement headers are located at Terminal 2
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at Anchorage will be Terminals 2 and 3 which Totem claims is unsafe
and inefficient is erroneous because it is not supported by the evidence
6 The interim decision erroneously failed to find that Sea Land s

decision to agree to move to Terminal 2 was based on several factors
including Anchorage s commitment to lease Sea Land lot 3 A and to
make available transit area B 7 The decision contains an incorrect
finding that Sea Land has completed its 104 preferential calls and 8
The Interim Initial Decision is in error to the extent it fmds that unless
T 16856is conditionally approved Sea Land will be able to bar its only
major competitor from berthing and thus retain its monopoly over general
waterborne cargo into the Port ofAnchorage

In its brief in support ofits exceptions Sea Land reiterates many of the
arguments previously made by the parties concerning conditional approval
of Agreement No T 16856 However the major thrust of Sea Land s
contentions is directed at the fmdings of the Administrative Law Judge
regarding the relative efficiency of Totem s operation between the POL
Terminal I facility and Terminal 2

Sea Land also argues that the construction by Totem of trestles at the
POL Terminal 1 location is one of the issues to be determined in the
proceeding and that until there is a decision as to whether the
construction of such trestles constitutes a violation of section 15 Totem
should not be rewarded by artificially increasing its ability to utilize
that trestle system by calling at Terminal 1

Tesoro while initially supporting some form of temporary approval
now urges that the Interim Initial Decision be rejected because it has no
foundation in the record is contrary to the evidence contradicts the
rationale stated for temporary approval and seriously prejudices the
parties rights to a fair hearing In the alternative Tesoro submits that if
the Commission determines to grant temporary approval ofT 16856 it
should do so solely on the safety issue as briefed by the parties and not
on the grounds stated in the Interim Initial Decision Moreover it would
limit such temporary approval to 60 days commencing February 1 1976

Tesoro further objects to the Interim Initial Decision on the same

grounds cited by Sea Land namely that while the supposed need for
temporary approval revolved around the possibility that Totem would be
unable to use Terminals 2 and 3 during certain months because of the
possibility of severe icing Judge Levy expressly declined to rule on the
safety issue but instead based his decision on other grounds

Tesoro challenges Judge Levy s conclusion that Totem will be unable
to continue in service at Anchorage unless Sea Land is moved to
Terminal 2 According to Tesoro this conclusion assumes a fmding not
made by Judge Levy in his decision ie that the Great Land could not
berth at Terminals 2 and 3 during the 9O day period in question In this

regard Tesoro points out that Judge Levy had an opportunity to base his
decision on the one factor which would have precluded Totem from

utilizing Terminals 2 and 3 namely the severe weather conditions but

19 F M C
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expressly declined to do so on the grounds that it was unnecessary
Absent a rmding that Totem could not utilize Terminals 2 and 3 Tesoro
submits that there is no justification for the conclusion that Totem would
be unable to continue in service

Tesoro next attacks Judge Levy s finding ofrelative efficiency between
POL Terminal I and Terminal 2 Tesoro argues that the record in the

proceeding actually contradicts the finding that Totem s operations at
Terminal 2 are less efficient than at Terminal 1 In support of this
contention Tesoro points out that the record shows that during the period
Totem has called at Anchorage on a fllst come flrst served basis its best
off loading time was accomplished at the less efficient Terminal 2

The 9Oday time period for interim approval Hi also subjected to strong
criticism by Tesoro on the basis that no explanation is provided in the
opinion as to why the 90 day period was selected If as Judge Levy
concludes the Great Land must be berthed at POLTerminal 1 in order
to promote efficiency and to preserve its position as a competitor in the
trade Tesoro questions why the publiC interest ceases on May 1 1976
While Tesoro believes that this period was arrived at because ofTotem s

claim that it could not berth at Terminal 2 during the winter months
Tesoro questions its soundness in fact since the safety problem was not

considered by the Administrative Law Judge and the public interest
considerations chosen as a basis for his decision bear no rational relation
to the period selected to measure the relief granted

Finally Tesoro argues that the Interim Initial Decision violates the

parties rights to a fair hearing by prejudging the ultimate issues to be
decided in the hearing citing as an example Judge Levy s fmding that
Totem is more efficient at POL Terminal 1

While initially favoring temporary approval of Agreement No T 1685
6 as a safety matter if there was a genuine risk to the Great Land
Tesoro now takes no position as to whether this finding should be made
However Tesoro urges that the safety problem if it exists at all cannot
be found to extend beyond the period when heavy ice conditions can

reasonably be expected to be present at Anchorage
Anchorage finds no merit in the exceptions and reasons that Sea

Land s heated opposition to approval of its own agreement is that it
believes it will be able to impair Totem s ability to compete if it can stall
the approval of its own agreement 6

With respect to exceptions raised by Tesoro Anchorage argues that
they amount to no more than a claim that because it Tesoro

misunderstood the scope of the interim approval issue the Law Judge
therefore impermissably sic made findings of fact which Tesoro does
not consider directly relevant Anchorage states that the parties did brief
the efficiency issue and the Law Judge s findings respecting the

Sea Land fiJeda Motion to Strike tbj lanuaae and cortaJn other araument containod in Anchoras Reply
Since our decision herein does not stand or fall on the specific lanauaao and allUm nta objected to by Sea Land the

motion is denied
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improved efficiency at POL Terminal I are alone sufficient to justify
interim approval Anchorage also urges rejection of Tesoro s request for
6Oday approval citing support in the record for 90 days

Hearing Counsel agrees with the exceptions insofar as they find that

the Interim Initial Decision should not have been based on the question of

the relative efficiencies of Totem s various berthing options However

Hearing Counsel submits that the fact that the record does demonstrate

that Totem has elected not to risk docking at Terminals 2 and 3 during
severe winter ice conditions is sufficient to find that Sea Land s

preferential agreement may force Totem out of the trade for several

months This fmding in turn justifies a temporary approval ofAgreement
No T 16856 for 90 days

Totem is of the opinion that the interim decision is supportable on the

grounds that the public interest warrants transferring Sea Land to the site

where its operations are most efficient also that Totem should not be

forced to take the risk ofberthing at Terminals 2 and 3 during periods of

severe icing Thus Totem believes that since the interim decision enables

Totem to remain in the trade through the winter it serves the public
interest and should be affirmed

Totem asserts that Tesoro s objections relate to the rationale as

opposed to the resultsof the decision On this point Totem takes the

position that since Judge Levy ruled that the parties do not waive

any arguments they have previously made nor is such non objection to be

deemed in any way prejudicial to their rights otherwise Tesoro should

not be concerned over the grounds ofthe decision when it agrees with

the result

As an alternative basis for the decision Totem supports Tesoro s

argument that the Commission grant approval ofAgreement No T 1685

6 solely on the safety issue as briefed by the parties Totem finds

adequate support in the record for such a fmding
Finally Totem disputes Tesoro s argument that only a 6O day approval

of the agreement is required According to Totem the ice season in

Alaska extends through the third week in April and a 9Oday approval
would eliminate the possibility that the parties would have to return to the

Commission for an extension ofapproval

DISCUSSION AND CONCLUSIONS

The record is quite clear that the catalyst for the interim decision was

a statement made by Mr William B Maling President ofTotem during
the course of the hearing to the effect that Totem s vessel the Great

Land could not be safely berthed at Terminals 2 and 3 during conditions
of severe icing The resumption ofpreferential berthing rights of Sea Land

at Terminal I coupled with the use of the POL facility by other carriers

would preclude Totem from effectively utilizing any berth at Anchorage
during the period that it was unsafe to berth at Terminals 2 and 3

19 F M C
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This problem precipitated several discussions among counsel and Judge
Levy culminating in a proposal by Anchorage and Totem that interim

approval be given to Agreement No T l6856 so that Terminal 1 would
be available to Totem on a non preferential basis All parties with the

exception of Sea Land agreed to the proposal and it was detennined to

submit briefs on this limited issue to be ftled on an accelerated schedule
so that an interim decision could be rendered prior to February 1 1976

Unfortunately Judge Levy in his Interim Initial Decision declined to

reach adetermination on the safety issue and instead based his approval
ofAgreement No T 16856on the relative efficiencies of POLTenninal
1 and Terminals 2 and 3 as applied to Totem s operations As such his
decision is based on issues that were not properly noticed by the

Administrative Law Judge and thus not fully briefed by the parties and

ignores the one central issue which gave rise to the problem and on which
the parties had concentrated their arguments In so doing the Presiding
Officer erred

Judge Levy s rationale in support of his decision is somewhat confus

ing Striking at what he considered to be the heart of the problem
presented in this interim proceedIng Judge Levy stated

Unless the berthing provision of Sea Land s present preferential agreement is

suspended or Agreement No T 16856 is conditionally approved for an interim period
Sea Land will be able to bar its only major competition from berthing and thus will be
able to retain its monopoly over general waterborne cargo into the Port of Anchorage

Unanswered however is the question of how the relative efficiencies
ofPOLTenninall and Tenninals 2 and 3 would enable Sea Land to bar

its only major competition
While it is true that POL Terminal 1 is more desirable to Totem

because of the three off loading ramps there is no evidence in the record
to indicate that absent severe icing conditions continued use of
Terminals 2 and 3 by Totem during interim period would drive the carrier
from the trade The only sound basis for Judge Levy s unexplained
observation would be that severe icing conditions at Tenninals 2 and 3
would actually preclude Totem from utilizing that berth In that event
Sea Land s preferential use of Tenninal 1 would lend credence to the
statement The safety issue was not however decided by Judge Levy

We agree with Tesoro s argument that the 9Oday period of temporary
approval bears little relation to the basis upon which the Administrative
Law Judge decided the case Presumably Judge Levy is anticipating a

final decision by the Commission within 90 days However if that
decision should not be forthcoming the parties would have to request a

further extension of the approval Assuming the validity of Judge Levy s

finding with respect to the carrier s relative efficiencies at the Anchorage
facilities as a basis for his decision it would appear to have been more

logical to approve Agreement No T 16856 until such time as the

Commission rendered its final decision Certainly under Judge Levy s

rationale the public interest consideration would not necessarily expire in

19 F M C



AGREEMENT NOS T I685 T 16856 T 3130

90 days While a finding that limited approval based on the safety factor
and the 2 to 3 month winter period is consistent with the record Judge
Levy s basis for limited approval lacks any foundation in the record and
must be rejected

Our decision herein is not meant to imply that the findings of Judge
Levy with respect to operating efficiencies at Anchorage are necessarily
erroneous We have not reached adetermination as to that issue simply
because we believe that the interim proceeding is not the proper forum
for a resolution of this particular matter As we see it the need for an

interim decision arose because of a very specific problem ie the
question of safety to Totem s vessel the Great Land if it was required
to utilize Terminals 2 and 3 during periods of severe icing We have
confined our discussion and decision solely to that limited issue to ensure
that the contentions positions defenses and rights of each and every
party with respect to other matters still pending before the Administrative
Law Judge are not prejudiced

Judge Levy declined to reach adecision on the safety issue ostensibly
because there were other considerations of the public interest which
warranted the utilization ofPOL Terminal I by Totem Perhaps a more

significant reason was the conflicting evidence whether the Great Land
can be safely berthed at Terminal 23 during the heavy icing period We
can sympathize with Judge Levy on this point The testimony is
conflicting as to whether icing conditions at Anchorage will become so
severe as to preclude the Great Land from berthing at Terminals 2 and 3

However severe icing does occur at Anchorage and there is the real
possibility that the Great Land could be damaged because ofthe mooring
situation and the weather conditions Totem has indicated in the record
that it will not berth at Terminals 2 and 3 during severe icing conditions
because of the risk to the vessel and her crew IfTotem cannot use POL
Terminal 1 even on a first come first served basis it may be forced to
leave the trade at least on a temporary basis

While there exists a legitimate dispute over whether the Great Land
could in fact safely berth at Terminals 2 and 3 during periods of severe

icing in Totem s estimation the risk ofdamage to its vessel and injury to
its crew is so real that it has served notice of its intention not to berth at
Terminals 2 and 3 under such conditions Based on all the available
evidence before us we fmd that Totem s refusal to use Terminals 2 and 3
under such conditions is reasonable and based in good faith on a fear of
injury to the vessel and her crew As a result Totem s assertion that it
would leave the trade rather than serve Anchorage under these conditions
is not an idle threat but a responsible business decision which must be
taken seriously

From every indication at this time the continuation ofTotem s service
to Anchorage is in the public interest and should be maintained if
possible The design of Totem s vessel enables her to carry outsized

cargoes which Sea Land cannot accommodate Shippers have apparently

19 F M C
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recognized the benefits offered by Totem s service as evidenced by
Great Land s initial heavy load factors Thus Totem s operation to

Anchorage provides a new flexible service and the benefits of competi
tion as well as increased revenues to Anchorage Judge Levy considered
Totem s contribution to the trade recognized this public interest factor
and in fact used it as the basis for his decision

We believe that a decision substantially in conformity with Judge
Levy s could be rendered on the record but based solely on the safety
issue This alternative however would place Sea Land in the position of
accepting approval of Agreement No T 16856 on conditions which it
has indicated are not satisfactory to it at this time In any event we do
not believe that we can properly determine the merits of these conditions
inasmuch as the parties did not fully brief this aspect of the case for

purposes of the Interim Initial Decision In addition this matter is still
pending before the Administrative Law Judge and weare reluctant to
take any action which could be construed as prejudging ultimate issues

Approval of Agreement No T 16856 as originally submitted to this
Commission would also allegedly present a number of problems for Sea
Land and could adversely affect Sea Land s operations at Terminal 2
For example Sea Land contends that approval evenon an interim basis
of Agreement No T 16856 without providing for an adequate back up
area to Terminals 2 and 3 could increase congestion and inefficiency
which would translate into increased costs Also under an approved
preference at Terminal 2 Sea Land would be locked into using that
facility on a full time basis even though Totem would call at Terminal 1

only about once a week Sea Land contends that to require it to use

Terminal 2 even when Totem is not at Terminall will impair Sea Land s

operating efficiency without any countervailing enhancement in the
efficiency ofTotem

Sea Land s arguments in this regard are persuasive Accordingly it is
our opinion that approval of Agreement No T 168S6at this time could
create more problems than it will solve and is UMecessary since more

viable alternatives are available
It is our opinion that the continued use ofTerminal 1 by Sea Land on

a preferential basis is contrary to the public interest in violation of section
15 Shipping Act 1916 in that there is a real possibility that it will serve
to effectively preclude Totem from offering a competitive common carrier
service to the Port during periods of severe icing conditions Therefore
Agreement No T 1685 as amended through T 1685 5 will be disap
proved effective February 5 1976 unless the parties to that agreement
prior to that date file with the Federal Maritime Commission an

amendment to Article l a of the Agreement the preferential berthing
rights clause inserting at the end thereof the following clause

provided however that effective February 5 1976 such preferential berthing rights
shall not apply during the months of February March and April 1976

19 F M C
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Disapproval of Sea Land s preferential berthing rights during the winter

months will place all parties serving Anchorage on a tirst come tirst
served basis This will maintain the status quo under which Sea Land and

Totem are presently calling at Anchorage and the record does not

disclose that either carrier has suffered severe economic disadvantage
under such an arrangement While in the long run a preferential berthing
arrangement may prove to be more economically viable service to

Anchorage on a non preferential basis for the interim period would not

appear to significantly affect the operations ofeither carrier
A number of parties including Hearing Counsel Tesoro Anchorage

and Totem had recommended that the Commission suspend Agreement
No T 1685 pending the outcome of the proceeding if Sea Land refused
to accept temporary approval of Agreement No T 16856 This alterna
tive of suspension is not open to the Commission under section 15

Pacific Coast European Conference Payment of Brokerage 5 F M B

65 69 1956
However as proposed herein the parties themselves may modify the

agreement so as to suspend the effectiveness of Sea Land s preferential
berthing rights during the months ofFebruary March and April of 1976

In the event the parties file the prescribed amendment to Article lea the

remaining provisions of Agreement No T 1685 would continue as

presently approved Failure to file such an amendment will of necessity
result in disapproval of the complete agreement inasmuch as Article lea
is included therein

Our disposition of the matter in this manner is not only consistent with

the record in this proceeding and in conformance with the law but is the

least disruptive to the parties involved and avoids the problem encoun

tered by Judge Levy of possibly prejudging ultimate issues in the

proceeding Moreover it will enable all parties to serve Anchorage on

equal terms pending the outcome ofthe proceeding
One fmal point should be mentioned On January 19 and January 27

1976 Sea Land ftIed Petitions to Reopen pursuant to Rule 13j 46 CFR

502 230 d for the purpose of receiving additional and current evidence

on the actual use during the winter ice season ofTerminals 2 and 3 by
Totem Responses were filed in opposition by Anchorage and Totem

Tesoro ftIed a response supporting Sea Land s petitions Generally the

arguments pro and con relate to Totem s ability to utilize Terminals 2

and 3 during the months of November December and January and the

possible implication this might have with respect to Totem s use of that

facility in February March and April
We fmd that Totem s present ability to utilize Terminals 2 and 3 bears

little relevance to its ability to call at the facility in the severe winter

months of February and March This is the very basis of our decision

namely the real possibility of severe icing and Totem s reasonable fear

of injury to vessel and crew which warrant Totem s refusal to call at

Terminals 2 and 3 Neither we nor anyone else can predict whether

19 F M C
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such conditions will occur Sea Land s submittal can provide no evidence
to alter our conclusion and the petitions are therefore denied

SEAL S FRANCIS C HURNEY

Secretary

19 F M C
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FEDERAL MARITIME COMMISSION

DOCKET No 75 35

AGREEMENT Nos T 1685 AS AMENDED AND T 16856 BETWEEN THE

CITY OF ANCHORAGE AND SEA LAND SERVICE INC AND AGREEMENT

No T 3130 BETWEEN THE CITY OF ANCHORAGE AND TOTEM OCEAN

TRAILER EXPRESS INC

ORDER

This proceeding is before the Federal Maritime Commission on

exceptions to the Interim Initial Decision of Administrative Law Judge
Levy wherein he found that

1 Temporary approval of Agreement T 16856for 90 days is in the

public interest and would serve a serious transportation need

2 Approval is on condition that during cement off loading operations
Sea Land will berth in a manner not to interfere with such

operations
3 IfSea Land does not accept the temporary and conditional approval

ofpreferential berthing rights at Terminal 2 then previously approved
preferential berthing rights for Sea Land at Terminal 1 are rescinded

We have reviewed Judge Levy s decision and the various exceptions
and responses filed in connection therewith and in view of the urgent
need for Commission action on this matter prior to February 1 1976 we

are issuing this Order at this time to be followed by our Report fully
explaining its basis within a few days

THEREFORE for reasons to be fully enumerated in our Report
IT IS ORDERED That the Interim Initial Decision of Administrative

Law Judge Levy is hereby reversed on the grounds that the decision was

based on issues not fully briefed by the parties and that it ignored the

one central issue which gave rise to the need for interim action

IT IS FURTHER ORDERED That because Sea Land Service Inc s

preferential berthing right at Terminal 1 at the Port of Anchorage is

contrary to the public interest in violation of section 15 of the Shipping
Act 1916 in that there is a real possibility that it will serve to effectively

This Order is made without prejudice to the contentions positions defenses and rights of each and all of the

parties hereto in the matters pending before the Administrative Law ludge
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preclude Totem Ocean Trailer Express Service Inc from offering a

competitive common carrier service to the Port during periods of severe

icing conditions Agreement No T I685 as amended through T 16855
is hereby disapproved effective February 5 1976 unless the parties to

that Agreement prior to that date file with the Federal Maritime
Commission an amendment to Article la thereof inserting after the fUSt

sentence the following clause

provided however that effective February S 1976 such preferential berthing rights
shall not apply during the months of February March and April 1976

IT IS FURTHER ORDERED That Sea Land s Petition to Reopen are
denied

By the Commission

SEAL S FRANCIS C HURNEY
Secretary

19 F M C
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INFORMAL DOCKET No 338 1

UNION CARBIDE INTER AMERICA INC

v

VENEZUELAN LINE
COMPANIA ANONIMA VENEZOLANA DE NAVEGACION

NOTICE OF DETERMINATION NOT TO REVIEW

February 10 1976

Notice is hereby given that the Commission on February 10 1976
determined not to review the decision of the Settlement Officer in this
proceeding served January 30 1976

By the Commission

SEAL S FRANCIS C HURNEY
Secretary

19 F M C 85
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INFORMAL DOCKET No 338 1

UNION CARBIDE INTER AMERICA INC

v

VENEZUELAN LINE
COMPANIA ANONIMA VENE2DLANA DE NAVEGACION

Reparation Awarded

DECISION OF WALDO R PUTNAM SETTLEMENT OFFICER

By complaint filed November 14 1975 Union Carbide Inter America

Inc complainant alleges that Venezuelan Line carrier assessed ocean

freight charges on two separate shipments which were in excess of those

lawfully applicable at the time of the transportation While the complain
ant does not specifically allege a violation of the Shipping Act 1916 it is

presumed to be section 18b 3

The carrier denied the involved claims solely on the basis ofRule 11

United States Atlantic Gulf Venezuela and Netherlands Conference

Tariff No 2 S B VEN ll which time bars claims for acljustments not

received y the carrier within six months from the sailing date of the

vessel

In support of its claims the claimant furnished copies of its claims
Nos 1954 and 2002 accompanied by corresponding copies of the bills of

lading commercial invoices export declarations and relevant correspond
ence

Claim No 1954 involves a shipment of 73 fibre drums of Synthetic
Resin Polyethylene from New York to Puerto Cabello on March 15 1974
which was assessed total transportation charges of 1 622 06 The
shipment weighed 23 214 pounds contained 852 cubic feet and had an

actual value of 6 460 50 between 500 and 700 per 2000 pounds The

shipment was rated as 852 cubic feet at 68 25 per 40 cubic feet 2 which

I Both parties havina consented to the informal procedure ot Rule 19 46 CPR 02 301 304 a8 amended this
decision will be final unless theCommission elects to review Itwithin 15 days from the date of service thereof

68 25 was theapplicable WM ratefor Resin Synthetic Viz N D S In other packinaactual value over 300 but

not ovet 500 per freight ton
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produced ocean freight revenue of 1453 73 plus accessorial charges
assessed on a per cubic foot basis 16833

Item 495 of the aforementioned Conference tariff provides a specific
rate on Resins Synthetic in bags or fiber drums Viz Polyethylene
actual value over 500 but not over 700 per 2000 pounds Rating the

shipment under this specific tariff provision would have produced ocean

freight revenue of 80959 plus accessorial charges assessed on a weight
basis 92 72 Accordingly the complainant was overcharged on this

particular shipment in the amount of 719 75 1 622 06 less 902 31

Claim No 2002 involves apalletized shipment of440 bags ofSynthetic
Resin Polyethylene from New York to La Guaira on August 16 1974

which was assessed total transportation charges of 1 084 56 The

shipment weighed 22 440 pounds net contained 571 cubic feet and had

an actual value of 7 480 00 between 500 and 700 per 2000 pounds
The shipment was rated as 571 cubic feet at 69 75 per 40 cubic feet3

which produced ocean revenue of 995 68 less pallet discount of 35 67

plus accessorial charges assessed on a per cubic foot basis 124 55 This

shipment also should have moved under the specific rate in Item 495

discussed above When rated on aweight basis the shipment produces
ocean revenue of 782 60 less pallet discount of 28 05 plus accessorial

charges of 100 72 Accordingly the complainant was overcharged on

this shipment in the amount of 229 29 1 084 56 less 855 27
The involved claims were denied by the carrier solely in accordance

with its published tariff provisions which read in pertinent part that

claims by shippers for adjustment of freight charges will be considered

only when submitted in writing to the carrier within six months ofdate of

shipment The merits of the claims were not an issue in the denial

thereof The carrier however in responding to the served complaint not

only admitted that the shipments were incorrectly rated but requested
that a ruling in favor of the complainant be issued

The Commission in Informal Docket No 115 1 Colgate Palmolive

Company v United Fruit Company reiterated what is specifically stated

in Proposed Rules Time Limit on Filing Overcharge Claims 12 F M C

298 308 1 9 that

once a claim has fmally been denied by a carrier the shipper may still seek and in

a proper case recover reparation before the Commission at any time within 2 years of

the alleged iJUury and this is true whether the claim has been denied on the merits or on

the basis of a time limitation rule

Section 18 b 3 of the Shipping Act 1916 makes it unlawful for a

carrier to charge demand collect or receive agreater compensation than

the rates or charges which are specified in its tariff

The filing of a timely complaint with this Commission effectively
overrides any tariff technicality under which an overcharge claim legally

3 69 75 was the applicable WM rate for Resin Synthetic Viz N DS in other packing actual value over 500 but

not over 700 per freight ton

19 F M C
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may be denied by awater carrier subject to our jurisdiction during the 2

year statutory period for recovering reparation set forth in section 22 of
the Shipping Act 1916 A proper case for the recovery of reparation
having been made a refund in the amount of 949 04 is due the claimant
and it is so ordered

8 WALDO R PUTNAM

Settlement Officer

19 FM C
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SPECIAL DOCKET No 473

HOMASOTE Co

v

UNITED STATES LINES INC

NOTICE OF ADOPTION OF INITIAL DECISION

February 17 1976

The initial decision in this proceeding was served January 19 1976 and
no exceptions have been filed Notice is hereby given that the Commis
sion has determined to adopt the initial decision subject to the qualifica
tions discussed herein

The initial decision makes several references to the fact that applicant
is seeking a waiver of charges in this proceeding Any such references

in the initial decision should be to refund of charges inasmuch as

payment has already been made
While relief under special docket procedures is denied herein our

review of the application and pertinent tariff matters discloses that

Homasote Co may have been charged a rate other than that which was

applicable The application states the applicable rate for advertising
material was 143 75 WM Our review of the tariff indicates that the rate

for such commodity in fact was 108 75 WM

Attention is called to the Commission s formal complaint procedures
46 CPR 505 62 and informal docket procedures for claims of 5 000 or

less 46 CFR 502 301 et seq under which a claim for reparation on

overcharges ofocean freight may be filed within two years from the date

acause of action accrues

By the Commission

SEAL S FRANCIS C HURNEY

Secretary

19 F M C 89
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SPECIAL DOCKET No 473

HOMASOTE Co

V

UNITED STATES LINES INC

Adopted February 17 1976

Application for pennission to waive collection of a portion of the freight charges denied

INITIAL DECISION OF JOHN E COGRAVE ADMINISTRATIVE

LAW JUDGE 1

By application filed June 16 1975 United States Lines USL has
applied for permission to waive collection of a portion of the freight on a

shipment of advertising material carried under bill of lading dated March
29 1975 on the American Ace from Baltimore to Hamburg Federal
Republic of Germany The rate applicable at the time of shipment is

alleged to be Item 890 0001001 Advertising Matter including Samples
and Metal Display Stands N E S Packed 143 75 WM 2 resulting in a

charge of 6 748 57 The application states

This appears to have been an unfortunate situation where both Consignor and his
forwarder shipped this cargo without first checking the rate It would appear that the
carrier s rate clerk applied the correct rate in effect at the time of shipment However
had Consignor or his forwarder applied to the Conference for relief for a special rate for
30 days the Conference would have at least given the benefit of Item 890001001
minimum rate of 50 50 WM This especially in view of the extremely low value of the
shipment

The aggregate freight charges sought to be refunded are 4 377 77

Section 18b 3 of the Shipping Act 1916 46 USC 817 as amended by
Public Law 90298 and as further implemented by Rule 6b Special
Docket Applications Rules ofPractice and procedure 46 CFR 502 92 is
the law sought to be invoked Briefly it provides

I This decision became thli decision of the Commission on February 17 1976
1 North Atlantic CONTINENTAL Frelaht Conference Tariff No 29 FMS 4 10th Rev Paac 258 Effective Date

February 9 1975
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The Commission may in its discretion and for good cause shown permit a

common carrier by water in the foreign commerce of the United States to refund a

portion of the freight charges collected from a shipper or waive the collection of a

portion of the charges from a shipper where it appears that there is an error in a

tariffof a clerical or administrative nature or an error due to an inadvertence in failing to

file a new tariff and that such refund or waiver will not result in discrimination among

shippers Furthermore prior to applying for such authority the carrier must have filed
a new tariff which sets forth the rate on which such refund or waiver would be based
The application for refund must be filed with the Commission within one hundred and
eighty days from the date of shipment Finally the carrier must agree that if permission
is granted an appropriate notice will be published in its tariff or such other steps taken
as may be required to give notice of the rate on which such refund or waiver would be
based

The legislative history of the amendment to section 18 of the Shipping
Act Public Law 90298 3 specifies that carriers are authorized to make

voluntary refunds and waive the collection of a portion of their freight
charges for good cause such as bona fide mistake The nature of the
mistake was particularly described

Section 18 b appears to prohibit the Commission from authorizing relief where

through bona fide mistake on the part of the carrier the shipper is charged more than he
understood the rate to be For example a carrier after advising a shipper that he intends
to file a reduced rate and thereafter fails to file the reduced rate with the Federal
Maritime Commission must charge the shipper under the aforementioned circumstances
the higher rates

The Senate Report4 states the Purpose of the Bill

Voluntary refunds to shippers and waiver of the collection of a portion of freight
charges are authorized where it appears that there is an error in a tariff of a clerical
nature or where through inadvertence there has been a failure to file a tariff reflecting
an intended rate

As observed before refund or waiver of collection ofa portion of the

freight is permitted where there is an error in a tariff ofa clerical or

administrative nature or an error due to an inadvertence in failing to file a

new tariff Misinterpretation of a tariff is not subject to rectification

under PL 90298 Commodity Credit Corporation v Delta Steamship
Lines Inc 14 SRR 1207 1974 The failure ofthe consignor or forwarder

to check a rate prior to shipment is not the kind of circumstance for

which section 18 b 3 affords relief Moreover if the 11th revision of

Page 258 Effective April 7 1975 is taken as a new tariff fIled prior to

applying for authority to waive collection of a portion of the freight
charges it fails to set forth the rate on which such waiver would be

based
In the absence ofexemptive authority the Commission may not permit

deviations from the rates on file Accordingly waiver of collection of

undercharges may not be granted and authorizations of refunds of

House Report No 920 November 14 1967 To accompany H R 9473 on Shipping Act 1916 Aufhorized Refund
of Cerla nFreight Charges Slatemellof Purpose and Needfor the Bill 10 Amend Provisions of the Shipping Act

1916 toAuthori4e the FederalMaritime Commission to permit aCarrier to Refund aPortion of the Freight Charges
Senate lleport No 1073 April S 1968 To accompany HR9473 on Shipping Act 1916 Authorized Refund of

CertainFreight Charges under Purpose of the Bill

19 F M C
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overcharges are unnecessary
5 The application for permission to waive

collection of a portion ofthe freight must therefore be denied

S JOHN E COORAVE
Administrative Law Judge

WASHINGTON D C

January 19
1976

Mueller v Peralta Shipping Corp 8P M C 361 1965 and Tilton Texttlt Corp v Tlrai Linel Ltd 9 P M C
145 1965 See a1 0Lou svllle N R R Co v Maxwell Z37 U S 94 1915

19 F M C
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FEDERAL MARITIME COMMISSION

SPECIAL DOCKET No 467

UNION ENGINEERING KUWAIT

v

IRAN EXPRESS LINE

NOTICE OF ADOPfION OF INITIAL DECISION

February 12 1976

The Commission by notice served February 12 1976 declared its
intention to review the initial decision of the Administrative Law Judge in
this proceeding Upon review of the record in this proceeding the
Commission has now determined that the decision of the Administrative
Law Judge is proper and well founded Accordingly notice is hereby
given that the initial decision became the decision of the Commission of
February 18 1976

By the Commission

SEAL S FRANCIS C HURNEY

Secretary
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SPECIAL DOCKET No 467

UNION ENGINEERING KUWAIT

v

IRAN EXPRESS LINES

Adopted February 12 1976

Application to waive collection of a portion of the freight charges denied

INITIAL DECISION OF JOHN E COGRAVE ADMINISTRATIVE
LAW JUDGE 1

By pplication dated February 21 1975 Iran Express Lines IEL has

applied for permission to waive collection of a portion of the freight on a

shipment of road building machinery under bill of lading dated December
11 1974 IEL carried this shipment on the M V Philippine President
Garcia from New York to Kuwait The rate charged was lump sum

17 500 00 The rate applicable at the time of shipment was Item 700
150 00 WM plus 48 25 per 2240 pounds heavy lift z which would have

resulted in Ei charge of 18 485 54 Permission is therefore requested to

waive collection of the excess of 985 54 As grounds for the waiver the

application offers only the statement Misfiling due to clerical error All
supporting documents attached The supporting documents are copies of
the bills of lading copies of manifest correction sheets copies of invoices

setting forth docking charges and a copy of one page from the tariff rules
and regulations of IEL The shipment was described on the two bills of

lading as soil stabilizing machines and spare parts On December 23 1974

IEL filed a new rate on which the waiver would be based 3 Instead of

road building machinery or soil stabilizing machines and spare parts the
lump sum rate would be for Motorgraders

Section 18b 3 ofthe Shipping Act 1916 46 USC 817 as amended by
Public Law 90298 and as further implemented by Rule 6 b Special

I This decision beclUOc the decision of the Commission February 12 1976
2 Iran Express LinesF M C No 1 Page 6 First Revised Paae S A Etfecdve Date 8120174 Correction 7

1 Iran Express LinesF M C No 1 MOTORORADERS About 7 MlTORS and 12 urons each one shipper ant

receiver one port ofloading one port ofdischariC including all surcharges Lumpsum 17 500 00
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Docket Applications Rules ofPractice and procedure 46 CFR 502 92 is

the law sought to be invoked Briefly it provides
The Commission may in its discretion and for good cause shown permit a

common carrier by water in the foreign commerce of the United States to refund a

portion of the freight charges collected from a shipper or waive the collection of a

portion of the charges from a shipper where it appears that there is an error in a

tariffof a clerical or administrative nature or an error due to an inadvertence in failing to

file a new tariff and that such refund or waiver will not result in discrimination among

shippers Furthermore prior to applying for such authority the carrier must have filed

a new tariffwhich sets forth the rate on which such refund or waiver would be based
The application for refund must be filed with the Commission within one hundred and

eighty days from the date of shipment Finally the carrier must agree that if permission
is granted an appropriate notice will be published in its tariff or such other steps taken
as may be required to give notice of the rate on which such refund or waiver would be

based

The legislative history of the amendment to section 18 of the Shipping
Act Public Law 90298 4 specifies that carriers are authorized to make

voluntary refunds and waive the collection of a portion of their freight
charges for good cause such as bona fide mistake The nature of the

mistake was particularly described

Section 18 b appears to prohibit the Commission from authorizing relief where

through bona fidemistake on the part of the carrier the shipper is charged more than he

understood the rate to be For example a carrierafter advising a shipper that he intends

to file a reduced rate and thereafter fails to file the reduced rate with the Federal
Maritime Commission must charge the shipper under the aforementioned circumstances

the higher rates

The Senate ReportS states the Purpose of the Bill

Voluntary refunds to shippers and waiver of the collection of a portion of freight
charges are authorized where it appears that there is an error in a tariff of a clerical
nature or where through inadvertence there has been a failure to file a tariff reflecting
an intended rate

On the record presented adetermination cannot be made As observed

before refund or waiver of collection of a portion of the freight is

permitted where there is an error in a tariff ofa clerical or administrative
nature or an error due to an inadvertence in failing to me anew tariff

The statement Misftling due to clerical error All supporting documents

attached is in no way explanatory of the character of the error The

supporting documents do not achieve their intended purpose because

they do not reveal what the clerical error was

Iffreight charges are to be waived on the basis of this conclusory
statement the applicant for waiver becomes the arbiter of what consti

tutes clerical errorafunction reserved to the Commission by the statute

Since the exemptive clause is not applicable to the situation presented

House Report No 920 November 14 1967 To accompany H R 9473 on Shipping Act 1916 Authorized Refund
of Certain Freight Charges Statement of Purpose and Need for the Bill toAmend Provisions of the Shipping Act

1916 to Authorize the FederalMaritime Commission to Permit aCarrier to Refund aPortion of the Freight Charges
5 Senate Report No 1078 April S 1968 To accompany HR 9473 on Shipping Act 1916 Authorized Refund of

CertainFreight Charges under Purpose of the Bill
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then the general role ofMueller v Peralta Shipping Corp 8 F M C 361
1965 and Tilton Textile Corp v Thai Unes Ltd 9 F M C 145 1965
is dispositive of this application In the absence of exemptive authority
the Commission may not permit deviations from the rates on file

Accordingly waivers of collections ofundercharges may not be granted
and authorizations of refunds are unnecessary The law forbids the former
and directs the latter The application to waive collection of a portion of
the freight charges is therefore denied

WASHINGTON D C

January 9
1976

S JOHN E COGRAVE
Administrative Law Judge

19 F M C
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FEDERAL MARITIME COMMISSION

No 75 54

UNION CARBIDE INTER AMERICA INC

v

VENEZUELAN LINE
COMPANIA ANONIMA VENElOLANA DE NAVEGACION

NOTICE OF ADOPTION OF INITIAL DECISION

February 18 1976

No exceptions having been taken to the initial decision of the
Administrative Law Judge in this proceeding and the Commission having
determined not to review same notice is hereby given that the initial
decision became the decision of the Commission on February 18 1976

By the Commission

SEAL S FRANCIS C HURNEY

Secretary



FEDERAL MARITIME COMMISSION

No 7554

UNION CARBIDE INTER AMERICA INCORPORATED

v

VENEZUELAN LINE

COMPANIA ANONIMA VENEZOLANA DE NAVEGACION

Adopted February 18 1976

Reparation awarded in the amount of 4 42158
Carrier incorrectly rated shipment
Section 18 b 3 of the Shipping Act 1916 makes it unlawful for a carrier to charge

collect or receive a greater compensation than the rates which are specified in its

staff

Appearances
Warren Wytzka Manager liner Services for complainant
G E McNamara Traffic Representative for respondent

INITIAL DECISION OF STANLEY M LEVY ADMINISTRATIVE
LAW JUDGE 1

Complainant shipper seeks reparation in the amount of 4421 58

claiming respondent carrier overcharged in that amount by wrongfully
assessing a shipment of polyethylene synthetic resin in violation of section
18b 3 ofthe Shipping Act 1916

Complainant requested and respondent has agreed that the proceeding
be conducted pursuant to the shortened procedure provided in Rule 11 of

the Commission s Rules of Practice and Procedure 46 CFR 502 181 187
The shipment was classified by the carrier as Synthetic Resin N O S

in other packing Actual value over 700 00 per freight tonPursuant to

item 495 tariff no 11 of the United States Atlantic and Gulf Venezuela
and Netherlands Conference 27th revised page 62 the respondent
chatged a total of 7 630 60

Complainant contends the shipment should have been described as

Fibre Drums Polyethylene Synthetic Resin value over 700 00 but not

over 1 000 00 per 2 000 lbs As such it should have been rated at 86 75

1 This decision became the decision of the Commission Febmary 18 1976
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per 2 000 lbs rather than lllOO per 40 cubic feet and the proper charge
should have been only 3 209 02

Complainant sought recovery of the difference from the carrier but the

claim was rejected solely on the basis that the tariffs rule 11 barred
claims for overcharge filed more than six months from the date of

shipment
Both the Union Carbide Invoice No 8606882 and the Venezuelan

Line Bill of Lading No 62 dated October 25 1974 read 220 FIBER

DRUMS POLYETHYLENE SYNTHETIC RESIN These documents

clearly specify that the commodity was Polyethylene Synthetic Resin and
that it was shipped in drums The governing or applicable Venezuelan

Tariff No 11 cited above has a specific provision for RESINS
SYNTHETIC POLYETHYLENE in fiber drums actual value over

700 00 but not over 1 000 00 per 2 000 lbs at 83 75 per 2 000 lbs The

respondent had knowledge from the Bill of Lading that the shipment was

made in drums The respondent erred in selecting the Synthetic Resin
N O S in other packing at a higher rate for the actual material shipped

In its answer to the complaint respondent admits that the claim filed by
the complainant is correct and that the Bill of Lading was rated in error

The merits are established here by the attested facts given above which
clearly show and afftrm that an error did exist that an overcharge was

inadvertently made and that this is a fully valid and supported claim

Complainant s claim was originally denied by respondent on the basis
that it was time barred under the Conference rule However the
Commission has repeatedly held that in an action such as this which is

brought under the Shipping Act 1916 a claim arising from overcharge
cannot be barred from a determination on the merits by a Conference

rule if as here the claim is filed with the Commission within two years
of its accrual Hence the actual description of the shipment as it appears
now of record governs the determination of the issue

This claim has been filed within two years and consequently must be

considered on its merits Section 18 b 3 of the Shipping Act 1916

makes it unlawful for a carrier to charge demand collect or receive a

greater compensation than the rates which are specified in its tariff

Accordingly on the basis of the foregoing reparation in the amount of

4421 58 is awarded complainant Respondent shall pay such amount

within thirty days of this decision and failing that interest shall accrue at

the prevailing rate per annum

S STANLEY M LEVY
Administrative Law Judge

WASHINGTON D C

January 22
1976

19 F M C
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INFORMAL DoCKET No 330I

CUMMINS ENGINE CO INC

v

UNITED STATES LINES INC

March 3 1976

Reparation granted

I
I

DECISION OF CAREY E BRADY SETILEMENT OFFICER 1

Cummins Engine Company Inc claims 55108 as reparation from

United States Lines Inc USL for alleged overcharges on three
shiPments which moved on USL s vessels during March 1973 The first
shipment moved on USLs bill of lading No 631 7301 dated March 23
1973 from Yokahama Japan to New York aboard the American Liberty
The second shipment moved on USL s bill of lading No 631 7304 dated
March 3 1973 from Yokohama Japan to New York aboard the
American Archer

The first and second shipments were described on each respective bill
of lading as 50 Cases Connecting Rod Assembly The Bureau of

Customs Special Customs Invoice Form 5515 and the shIpper s invoice
both described the respective cargoes as 50 Cases Connecting Rod
Assembly Bureau of Customs Consumption Entry Form 7501 described
the cargoes as 50 Cases Diesel Engine Parts

Respondent rated the shipments on the basis of 67 25 per 2 000 Ibs
which was the applicable ratefor Automobile Bus and Truck Parts viz
Other Parts according to 532025 of the respondent s tariff in effect at
that time 2 Total charges on the first shipment were assessed in the
amount of 568 06 which included currency surcharges and CFS charge
Total charges were assessed on the second shipment in the amount of
458 39 which included aCY discount of 5

The third shipment was described on the bill of lading as 36 Pkgs K

1

I Both parties hiwina consented to the lnfonnal proeedure of rule 19 of the commission Rulos of Practice aad

Procedure 46 CFR 502 301304 this decision will be final unlesl the Commission elects to review it within 15 daYt
from the date of service thereof

2 Japan Atlantic Gulf laht Conference Tariff No 34 FMC3 14th Revised Pale No 234
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engine component sets Bureau of Customs Special Customs Invoice

Form 5515 described the cargo as 36 Pkgs K engine component sets
The shipper s invoice and packing list described the cargo as 36 Pkgs
K engine component sets and details the commodities to be Head

Assembly Gear Cover Camshafts Cylinder Block and Crankshaft
Bureau ofCustoms Consumption Entry Form 7501 described the cargo as

36 Pkgs Diesel Engine Parts

Respondent rated the shipment on the same basis as the first two

shipments resulting in total charges being assessed in the amount of
1 57853 including a 5 CY discount

Complainant contends that the respondent misclassified the shipments
and should have applied the rate of 5350 per 2 000 Ibs the rate for

Automobile Bus and Truck Parts viz Cylinder Block Assemblies with

or without Crankshafts as per Item 53207 3 Such aclassification would
have saved the complainant a combined total of 55108 on all shipments
Complainant argues in support of its position that the Cylinder Block

Assemblies description is broad enough and ambiguous enough to cover

any type of a part that goes into or is attached to a cylinder block
Further that description is published without quaIification other than with

or without crankshafts

Respondent maintains that in classifying the cargo it relied on the

description on the three bills of lading namely Connecting Rod Assem

bly and K engine component sets respectively Respondent further
states that it is regretted that the shipper did not identify his shipments
for what they actually were namely parts for engine block assembly
As far as we here are concerned we have no objection to this rate being
granted but unfortunately we feel the fmal decision because of the actual

description placed on the bills of lading may rest with the Conference

Headquarters in Tokyo The record indicates the Conference does not

interpret the cargo shipped to fall in the category of cylinder block

assemblies

The test the Commission applies on claims of reparation involving
alleged error ofa commodity tariff classification is what the complainant
can prove based on all the evidence as to what was actually shipped
even if the actual shipment differed from the bill of lading description 4

However the complainant has a heavy burden ofproof once the shipment
has left the custody of the carrier 5

From the documentation of record it is clear the commodities actually
shipped were unquestionably parts for engines ie connecting rod

assembly head assembly gear cover camshaft cylinder block and
crankshaft The Conference tariff discloses no specific commodity rate

Ibid
4 Western Publishing Company Incorporated v Hapag Lloyd A G informal docket No 283 1 Commission Order

served May 4 1972
5 Colgate palmolive Co v United Fruit

Co
informal docket No 115 1 Commission Order served September 30

1970
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for connecting rod assembly head assembly gear cover or camshaft

Cylinder blocks and crankshafts are named in the disputed tariff item

53207

Complainant s contention that the commodities shipped are parts of a

cylinder block assembly appears to be a reasonable one

Webster s Third New International Dictionary ofthe English Language
Unabridged 1964 defines an assembly as

Sa the act or process of building up a complete unit as a motor vehicle using parts

already in themselves finished manufacture products b a collection of parts so

assembled as to form a complete machine structure or unit of a machine

Webster s New World Dictionary College Edition 1968 defines

assembly as

4 a fitting together of parts to make a whole as in making automobiles S

the parts to be thus fitted together

From the above definitions of an assembly it can reasonably be

concluded that cylinder block assemblies include those parts ofan engine
that go into or are attached to the cylinder block to make up the end

product which can be reasonably considered directly related to the
construction ofan engine An exploded view of an engine readily shows
a connecting rod gear cover and camshaft go into or are directly
attached to the cylinder block

Tariff Item No 532007 is not at all specific as to what component
parts constitute a cylinder block assembly aside from indicating such
assembly may be with or without crankshafts Such a description is so

unclear that reasonable men could differ on its application Where an

ambiguity does exist then the tariff must be construed in such amanner

so as to resolve such ambiguity in favor ofthe shipper 6

In addition the Commission has long recognized that tariff terms

should be interpreted reasonably In National Cable and Metal Co v

American Hawaii S S Co 2 U S M C 471 1941 the Commission s

predecessor stated
In interpreting a tariff the terms used must be taken in the sense in which they are

generally understood and accepted commercially and neither carriers nor shippers
should be permitted to urge for their own purposes a strained and unnatural
construction Tariffs are to be interpreted according to the reasonable construction of

their language neither to the intent of the framers nor the practice of the carrier
controls for the shipper cannot be charged with knowledlle of such intent or with
carrier s canons of instruction A proper test is whether the article may be reasonably
identified by the tariff description underlining supplied

Since connecting rod assembly head assembly gear cover and
camshaft are not specifically excluded by Item 53207 it can only be
concluded that they reasonably fall within the general description of

cylinder block assemblies and should have been so rated A proper case

6United Nations Children Fund v Blue Sea Line U FMC 206 209 1912
7 Alao lee lohns Manville Products Corporation 13 FMC 194 1970 and Bulkley Dunton Overseas S A v Blue

Star Shipping Corp
8 FMC 131 140 1964
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for the recovery of reparation having been made on the three shipments
a refund in the amount of 551 08 is due to the complainant and it is so
ordered

8 CAREY R BRADY

Settlement Officer

19 F M C



FEDERAL MARITIME COMMISSION

No 75 17

INDEPENDENT OCEAN FREIGHT FORWARDER LICENSE CLETO
HERNANDEZ R dba PAN INTER

NOTICE OF ADOPTION OF INITIAL DECISION
AND

ORDER REVOKING LICENSE

March 4 1976

No exceptions having been taken to the initial decision of the
Administrative Law Judge in this proceeding and the Commission having
determined not to review same notice is hereby given that the initial
decision became the decision of the Commission on March 4 1976

IT IS ORDERED That Independent Ocean Freight Forwarder License
No 1108 issued to and now held by Cleto Hernandez R db aPan Inter
is hereby revoked pursuant to Section 44 d of the Shipping Act 1916
and Sections 51O 9a d and e ofCommission General Order 4

IT IS FURTHER ORDERED That this Notice and Order be published
in the Federal Register

By the Commission

SEAL S FRANCIS C HURNEY

Secretary
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FEDERAL MARITIME COMMISSION

No 7517

INDEPENDENT OCEAN FREIGHT FORWARDER LICENSE CLETO
HERNANDEZ R db aPAN INTER

Adopted March 4 1976

License revoked
Employment by a shipper precludes qualification as an independent ocean freight

forwarder
Failure to promptly remit sums due a principal is a violation of fiduciary relationship

and demonstrates lack of financial responsibility
Failure to pay over ocean freight charges due a common carrier by water demonstrates

a lack of financial responsibility
The shipping public is entitled to rely upon the responsibility and integrity as well as the

technical ability of a freight forwarder Failure to meet such standard is basis for
revocation of a license as a freight forwarder

Fred Brady for respondent
Donald J Brunner and William J Cooley for Hearing Counsel

INITIAL DECISION OF STANLEY M LEVY ADMINISTRATIVE
LAW JUDGE

By an Order of Investigation and Hearing issued on May 16 1975 the
Federal Maritime Commission initiated this proceeding for the purpose of

determining whether Cleto Hernandez R continues to qualify as an

independent ocean freight fOlwarder pursuant to sections I and 44 of the
Shipping Act 1916 and 510 2 a and 510 9 d of the Commission s

General Order 4 In addition the Commission ordered a finding whether
the failure to timely remit monies due to a principal in the amount of
4 475 is a violation of section 51O 23 t If was further ordered that a

finding be made whether the licensee maintains all records and books of
account in accordance with section 510 23 k

Hearings were held September 23 1975 in New York New York

FINDINGS OF FACT

I Cleto Hernandez R d b a Pan Inter is the holder of a license No
FMC II08 issued and effective January 27 1966 by the Federal Maritime
Commission to operate as an Independent Ocean Freight Forwarder

I This decision became the decision of the Commision March 4 1976
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2 He conducts the business from his home business office located at

267 West 89th Street New York City has no employees but does have

his adult sons as associates and his son Robert does incidental work

involved in the conduct of the business
3 The hours of Pan Inter are daily from 7 00 a m to 8 15 a m and

after 4 30 p m and on week ends when required
4 Cleto Hernandez R has been employed by Continental Can

Company CCC since April 7 1969 CCC is a publicly owned corporation
engaged in the business of container manufacturing and ships some of its

products by oceangoing common carriers

5 CCC is a publicly owned corporation with more than four million

outstanding shares Nine shares are owned by Cleto Hernandez R

6 Mr Hernandez s duties and title are Billing Supervisor He super

vises two employees and is charged with the preparation ofinvoices both
domestic and foreign analysis reports and statistical distribution of

reports for intercompany use He works at CCC from Monday through
Friday between the hours of 8 30 am and 4 30 p m

7 CCC does not employ Pan Inter nor Cleto Hernandez R to do any

freight forwarding has not referred any business to Pan Inter nor does

Pan Inter perform any service with companies related by business with

CCC
8 CCC employs at least five licensed freight forwarders including

Schenkers International Forwarders American Union Transport Forward

ing Meadows Wye Co Alonso Shipping Co and Seaport Shipping
Co

9 Respondent does not use the office space secretary or facilities of

CCC to conduct Pan Inter business Nor does he maintain any Pan Inter

supplies or stationery at CCC
10 CCC and Pan Inter clients both ship to some of the same

destinations Santo Domingo for example but do not otherwise ship via
the same vessels or to the same ports or to the same agents

11 Pan Inter in 1972 performed freight forwarding services for 30

shipments in 1973 for 43 shipmellts in 1974 for 23 shipments None of
these shipments were for the account ofCCC

12 Pan Inter sustained operating losses during four consecutive years

Nel Operaling
Receipts Loss

a 1970 n n hmm
n n 1030 52 96198

b 1971 m n n
mm 722 75 1019 75

c 1972 n
n n n n n nn 731 89 1 108 11

d 1973 n
n n n n

nn
n n 1 25100 766 50

13 On or about April 16 1974 Pan Inter prepared the shipping
documentation and Sales Invoice for a shipment of export goods from

Brizel Leather Company Brizel in New York City to Fabrica de

Sombreros Tropicales Lara in Venezuela

19 F M C
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14 The shipment sailed on or about May 31 1974

15 The Sales Invoice identified four charges in addition to the cost of
the goods viz inland freight to pier and handling 48 95 ocean

freight243 93 insurance 82 20 documentation and handling 35 25
and cost of goods4 475

16 When the four prepllid charges of 410 93 are added to the cost of
the goods 4 475 the total is 4 885 93

17 Pan Inter sent the bill of lading and invoices to the Banco de
Venezuela which remitted the total amount of 4 885 93 to Pan Inter
directly at the office address of267 West 89th Street

18 Cleto Hernandez R had the responsibility to retain only the amount
of advanced expenses 410 93 and remit the remainder 4475 to
Brizel

19 The amount of 4 783 83 was deposited in the Banker s Trust

Company account 10054 715 on June 16 1974 being ajoint account of
Cleto Hernandez R andor Hilma de Hernandez where it was commin

gled with the personal funds of Cleto Hernandez R
20 The difference between 4 885 93 received and 4 783 83 deposited
102 10 was used for some unexplained purpose
21 In the transaction relating to the Brizel shipment the deposited

amount of 4 783 received and deposited on June 19 1974 was depleted
to a 37 64 balance on October 17 1974 before repayments began

22 The money received on behalf of Brizel had been used for other
freight and personal expenses

23 The deposit of 4 783 83 was the second largest amount ofmoney
placed into Mr Hernandez s account during the year 1974

24 Pan Inter had used only the bank account at Banker s Trust

Company 10054715 for all receipts and disbursements relating to

forwarding services during the years 1972 1973 and 1974
25 This account was also used for personal buriness in addition to

Pan Inter until a Federal Maritime Commission investigator advised
separate accounts

26 After some months had passed and upon inquiry from Brizel as to

the monies due them on November 18 1974 Plm Inter offered to pay the
full amount owing to the company by providing seven checks drawn

upon Banker s Trust Company account 10054715 the flTst ofwhich
was payable on November 27 1974

27 The other six checks plus an additional check sent the next day
were paid through March 1975 and satisfied the debt in full

28 Licensee has an outstanding debt to Sea Land Service Inc Sea
Land acommon cartier by water

29 Sea Land obtained a default judgment against Cleto Hernandez R
tla Plm Inter Freight on February 21 1975 in the amount of 2 946 1 1Of
this amount 2 668 61 was the sum originally owed 180 00 is interest
thereon from November 21 1973 and 9750 costs
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30 Of the sums due Sea Land the outstanding balance was 2 256 as

of the date ofhearing September 23 1975

DISCUSSION

For several reasons all ofwhich are set forth in detail hereafter the

license ofCleto Hernandez R dba Pan Inter must be revoked
The license must be revoked because Cleto Hernandez R is no longer

an independent ocean freight forwarder On OctoberS 1965 at the me

of his application for a license respondent asserted that he was familiar
with the Shipping Act of 1916 and all pertinent Acts and rules and

regulations pertaining to the operations and practices of licenled independ
ent ocean freight forwarders and that he was not associated in any

way with a shipper consignee purchaser or seller of shipments to

foreign countries In addition that After be4lg licensed Ido not intend
to engage in any business other than ocean freightforwarding

The license under consideration in this proceeding was issued January
27 1966 and Mr Hernandez R did not become an employee of CCC
until April 7 1969 He did not report his employment to the Commission
although he did amend his application information to show a change in
address Respondent therefore asserts that his statements were true when

made and hence cannot be constUed as such falsification wllich would

support and warrant revocation of the license Further he argues There
is a clear distinction between being engaged in business and being

employedIt is respondent s position that there is no relationship
between his functioning as an independent ocean freight forwarder and
his employment at CCC

Section Iof the Shipping Act 1916 states that

An independent ocean freillht forwarder is a person carryillllon the business of

forwarding for a consideration who is not a shipper or consianee or a seller or purchaser
of shipments to foreign countries nor has any beneficial interest therein nordirectly or

indirectly controls or is controlled by such shipper or consignee or by any person having
such a beneficial interest

The language of the statute is clear and unambiguous A licensed ocean

freight forwarder must be independent He cannot be one who is directly
or indirectly controlled by a shipper The Commission has consistently
and unequivocally held that one who is employed by a shipper is not

independent within the meaning and requirements of the statute and

therefore cannot be licensed or continue to hold a licenileas a freight
forwarder See License No 790NorthAmerican Van Lines 14F M C

215 1971 In North American Van Lines the Commission examined
intensively and extensively the legislative history of Public Law 87 254
87th Congress section 44 Shipping Act 1916 46 U S C 84lb 75 Stat

522 which authorized the licensing of freight forwarders by the Federal
Maritime Commission Itconcluded that All the legislative history points
out clearly that exceptions to the clear and unambiguous language of the
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statute were to be excluded and the inherent prohibition vis avis control
is absolute and we have so held in numerous proceedings Ibid 221

Nor can any weight be given to the proposition that the licensee having
no shipper connection at the time of licensing has a right to its
continuation when a subsequent connection is no more than being
employed in a non forwarding capacity by a shipper The Commission in
North American Van Lines squarely ruled that It is immaterial that such
control arises after a license is issued rather than prior to the application
therefor Shipper control negates the Commission s authority not
only to issue a license in the first instance but to allow it to continue
regardless ofany condition that the licensee may propose Ibid 222

Congress has explicitly removed discretion from the Commission when
shipper connection is found so the requirement of independence cannot
be applied liberally Speed Freight Inc 14 F M C 1 9 The Commission
is precluded from issuing a license unless it affirmatively finds that the
applicant is or will be an independent ocean freight forwarder Frt Fwd

LicLouis Applebaum 8 F M C 306 Whenever a shipper connection is
found to exist that relationship alone is sufficient to revoke a license
notwithstanding any other merits or demerits of the particular forwarder
involved Speed Freight Inc supra

There is no provision in Public Law 87 254 exempting from the ban
on licensing shipper controlled forwarders who do not forward shipments
for their shipper employer Application for Freight Forwarding
License 9 F M C 72 75 1965

It is clear that the Congress intended to eliminate the evil of potential
abuse Although the situation of Mr Hernandez appears to be more

remote than the shipper connection found in some other cases an

important public policy denies an independent forwarder the right to
remain employed by an exporter regardless of the degree or Utcrements
of connection That is why the Commission has rigidly adhered to the
statutory prohibition In this case there can be no contrary holding

In addition to the statutory prohibition there are other cogent reasons
for revoking the license of Pan Inter

When applying for a license Mr Hernandez advised the Commission

I am financially fit to qualify for a license because I am solvent and have sufficient
funds to engage in the business of ocean freight forwarding It is to be noted that no

large sums are required by way of investment or outlays since shippers or others
interested advance freight charges and other expenses enabling me to operate without
large cash reserves I do have available sufficient cash funds to operate adequately

The Commission in Dixie Forwarding Co Inc Application for
License 8 F M C 109 118 1964 synthesized the issue which this
proceeding presents when it said

The business integrity of one who occupies the position of freight forwarder should be
above reproach and he should clearly demonstrate a complete aWareness of and a

willingness to accept the responsibilities that the preferred position imposes Graves has
shown an almost total lack of both As the House Committee on Merchant Marine and
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I

Fisheries pointed out The intention of the licensing provision section 44 is to

have every person finn or corporation who holds himself out as a forwarder to be fully

cOmpetent and qualified to act in the fiduciary relationship which such business

necessitates Thus the philosophy of section 44 is such that the shipping public should

be entitled to rely upon the responsibility and integrity as well as the technical ability of

a freight forwarder The record here however demonstrates that members of the

shippins public who do business with Graves do so at their own risk We cannot

conscientiously license such an applicant and thereby suggest to the shipping community

that we have probed his conduct iUld found him fully competent and qualified to act

in a fiduciary capacity

In the language of Dixie Forwarding The record here demon

strates that members of the shipping public who do business with

Hernandez do so at their own risk rrhe Commission cannot conscien

tiously continue to license such as he and thereby suggest to the

sliipping community that it has probed his conduct and found him fully
competent and qualified to continue to act in a fiduciary capacity

The Brizel Leather Company provides a clear example of the business

practices ofMr Hernandez
It is an undisputed fact that Mr Hernandez failed to remit money

owing to a shipper and entrusted to him by a consignee until more than

five months after it was due and owing That he ultimately paid the

accoun is only to say that he did no more than that which was required
and then only when placed under pressure to do so

As a single incident and standing alone it might be viewed as mere

oversight A falling through the crack so to speak However other

relevant facts as revealed by the evidence of this proceeding demonstrates

a course of conduct of a different kind
It is not reasonable to believe that the failure to remit was pure

oversight and that the oversight was not discovered until inquiry by
Brizel in November 1974 or that Cleto Hernandez R was unaware that

the total received was substantially in excess of the amount to be retained

by Pan Inter

It is more reasonable to believe that Cleto Hernandez R had knowledge
of the 4 475 owing to Brizel Leather Company from the time when it

was received until finally repaid The evidence to support such a

conclusion is that the deposit of 4 783 83 was the second largest amount

ofmoney placed into the Pan Inter account during the year 1974 Cleto

Hernandez R checked the monthly balances between June and Novem

ber Pan Inter only had 23 shipments during 1974 and would normally not

prepay any ocean freight for acustomer if the amount was more than 2 or

3 thousand dollars since it did not have the resources to do so analysis of

account 10054715 at the time of the deposit of the Brizel funds on

June 19 1974 reveals that the balance therein was only 56106 With the

deposit the balance was 5 344 89 thereafter the balance in that account

steadily declined to 1 815 80 until August 7 1974 when acredit memo

of 2 105 21 increased the balance to 3 578 05 whereupon the balance
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again steadily declined to a low of 37 64 on October 17 1974 and rising
to a high of 1252 29 on November 27 1974

It is thus apparent the licensee did not between the time of receipt of
the Brizel funds in June and the inquiry by Brizel in November have
sufficient funds to remit the monies licensee received by it for the account
of Brizel The evidence is overwhelming that the funds were used
primarily for Mr Hernandez s personal requirements

The failure of licensee to pay Sea Land for ocean freight is another
case of licensee s inability to properly carry out its duties and obligations
asafr mfu

The phrase tit willing and able properly to carry on the business of
fo arding as set forth in section 44b of the Shipping Act 1916 means
that a fo arder is unfit and unable to perform his duties when he uses

funds entrusted to him for uses not so intended or fails to pay bills
incurred in connection with his freight forwarding activities Aetna

FoWarding Co Inc Revocation of License 8 F M C 545 551 1 5
These stan s pertain not only to complete independence the ability

to pay bills and properly use funds entrusted to him by others but it also
means that a forwarder must act with the highest degree of business
responsibility and integrity License Application Guy G Sorrentino 15
F M C 130 134 1972

The financial irresponsibility revealed by the record in this proceeding
is incompatible with the fiduciary relationship which such business
necessitates

Under any of the standards applicable to the requirements of fit
willing and able to be licensed as an independent ocean freight fo arder
Mr Hernandez must be deemed to have failed

CONCLUSIONS

For the reasons stated hereinabove the Independent Ocean Freight
Fo arder Ucensee Cleto Hernandez R dba Pan Inter is found to be
in violation ofsection 44 b of the Shipping Act 1916 46 USC 801 and

841b and of sections 510 23 t and k of General Order 4 and that he
does not continue to qualify for a license as an independent ocean freight
fo arder pursuant to sections 1 and 44b of the Shipping Act 1916 and
sections 51O 2a and 51O 9d of General Order 4

ORDERED License No FMC 1I08 is revoked pursuant to section

44d of the Shipping Act 1916 46 USC 841 b and sections 51O 9a d
and e of the Commission s General Order 4

S STANLEY M LEVY
Administrative Law Judge

WASHINGTON D C

February 0 976

19 FM C



FEDERAL MARITIME COMMISSION

DOCKET No 7354

WINDJAMMER CRUISES INC AND WINDJAMMER CRUISES LTD

ADOPrION OF INITIAL DECI ION

March 30 1976

This proceeding was instituted to determine whether Windjammer
Cruises Inc Wincljammer violated sections 2 and 3 of Public Law 89
777 by embarking passengers on the Flying Cloud and the Yankee Trader
at U S ports and arranging offering advertising or providing passage on

those vessels without having first complied with the financial responsibil
ity requirements of that statute

In his Initial Decision Administrative Law Judge Seymour Glanzer
concluded that while Wincljammer had violated section 3 of Public Law
89777 and section 540 3 of the Commission s implementing regulations
46 C F R 540 3 in arranging and providing passage on the Flying Cloud
for persons embarking at Mayaquez Puerto Rico without having
complied with the fmancial responsibility requirements there was not

proven any violation of section 2 of Public Law 89 777 since Wincljam
mer was neither the owner or charterer of the vessels involved

No exceptions were flied to the Initial Decision Upon review of the
entire record we conclude that the Administrative Law Judge s finding
and conclusions were proper and well founded Accordingly we hereby
adopt the Initial Decision acopy of which is attached and make it apart
hereof

One collateral matter raised in the Initial Decision requires additional
discussion In the ordering portion of his recommended decision Judge
Glanzer referred to theComtl1lssion for appropriate action the matter
of the conduct of Mr Tarantino couhsel for Windjammer during the
course of the proceeding Upon careful consideration of the matter we

find that the facts of record relating to Mr Tarantino s behavior in the
proceeding below do not warrant or necessitate any type of disciplinary
action or admonishment

Nevertheless we should like to tae this opportunity to state that this
Commission expects attorneys and other persons practicing before us to

observe the same code of conduct and standard of diligence as would be
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required of them in a court of law The Commission s quasi judicialcharacter must be recognized and respected not solely for its own sakebut more importantly to assure that the basic procedural and substantiverights ofparty litigants be properly protected and representedBy the Commission
Attachment

SEAL
S FRANCIS C HURNEY

Secretary
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FEDERAL MARITIME COMMISSION

No 7354

WINDJAMMER CRUISES INC
AND

WINDJAMMER CRUISES LTD

Adopted March 30 1976

Respondent found to have violated Section 3 of Public Law 89777 46 U S C 817e
and General Order 20 46 CPR 540 3

Investigations of violations of Section 2 of Public Law 89777 46 U S C 817d and
General Order 20 46 CPR 540 22 dismissed

Arthur E Tarantino and David Goldman for respondents 1

Donald J Brunner for Hearing Counsel

INITIAL DECISION OF SEYMOUR GLANZER
ADMINISTRATIVE LAW JUDGE2

By Order of Investigation and Hearing issued August 24 1973 the

Federal Maritime Commission initiated this proceeding to determine
whether Windjammer Cruises Inc andor Windjammer Cruises Ltd
doing business as Wincljammer Cruises violated

Section 2 Public Law 89777 by embarking passengers or having embarked

passengers at United States ports without having complied with the financial responsi
bility requirements of Section 2 of Public Law 89777 andor

2 Section 3 Public Law 89 777 by arranginl offering advertising or providing
passage or having arranged offered advertised or provided passage on a vessel without
having complied with the financial responsibility requirements of Section 3 of Public
Law 89777 and or

3 Sections 540 3 andor 540 22 Federal Maritime Commission General Order 20 46
C F R 540 3 and 540 22 promulgated to implement Sections 2 and 3 of Public Law 89
777

by embarking passengers on the Flying Cloud at Mayaguez Puerto Rico
on or about December 18 1972 and by embarking a passenger on the

Yankee Trader at Miami Beach Florida on or about February 16 1973

The hearing was held April 17 1975 at Miami Florida

I Mr Goldman appeared atthe hearing His request to withdraw as counsel for respondents was granted by order

of June 30 1975
II This decision became thedecision of the Commission Marth 30 1976
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Legislative Background to Public Law 89 7773

In 1966 in the light of then recent incidents involving either cancellation
of scheduled cruises with passengers being left at the pier without
recourse to recover their passage money which had been paid in advance
or accidents at sea in which death and injury resulted to passengers
coupled with a significant and substantial increase in the burgeoning
ocean cruise business the Congress saw fit to enact legislation which
among other things was designed to accomplish the dual purpose of
preventing financial loss and hardship to the American traveling public
who after payment ofcruise passage money became stranded by the
abandonment or cancellation of a cruise and ofproviding assurance of
financial responsibility to pay judgments for personal ury or death to

passengers 4

Public Law 89 777 and Implementing Regulations
As pertinent Section 2 of the ActS provides
a Each owneror charterer of an American or foreign vessel having berth or

stateroom accommodations for fifty or more passengers and embarking passengers at
United States ports shall establish under regulations prescribed by the Federal Maritime
Commission his financial responsibility to meet any liability he may incur for death or

injury to passengers or other persons on voyages to or from United States ports
d Tbe Federal Maritime Commission is authorized to prescribe such regulations as

may be necessary to carry out the provisions of this section The provisions of the
Shipping Act 1916 shall apply to proceedings conducted by the Commission under this
section

The applicable provisions ofSection 3 of the Act6 are

a No person in the United States shan arrange offer advertise or provide passage
on a vessel having berth or stateroom accommodations for fifty or more passengers and
which is to embark passengers at United States ports without there first having been
filed with the Federal Maritime Commission such information as the Commission may
deem necessary to establish the financial responsibility of the person arranging offering
advertising or providing such transportation or in lieu thereof a copy of a bond or other
security in such form as the Commission by rule or regulation may require and accept
for indemnification of passengers for nonperformance of the transportation

d Tbe Federal Maritime Commission is authorized to prescribe such regulations as

may be necessary to carry out the provisions of this section The provisions of this
chapter sball apply with respect to proceedings conducted by the Commission under this
section

Pursuant to the authorization of Sections 2 and 3 ofPublic Law 89777
the Commission promulgated regulations in General Order 201 to carry
out the regulatory scheme contemplated by the Congress The provisions
of those regulations cited in the Commission s Order of Investigation and

3 80 Stat 1356 1357

tH R Rep No 1089 89th Cong 1st Sess 23 1965
46 U S C I SI1 d

46 U S C I SI1 e

132 F R 3987 Mar II 1967 46 CFR Part 540
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Hearing are 46 CPR 540 3 and 540 22 Section 540 3 which appears
in Subpart A of Part 540 provides

No person in the United Stales may lIIIllIge offer alvertise or provile Pllssage on a

vessel unless a Certificate Performance has been issued 10 or covers such person

Section 540 22 which appears in Subpart B of Part 540 provides
No vessel shall embark passenllers unless a Certificate Casualty has been issued 10

or covers the owneror charterer of such vessel

The definitions of the words and terms used in 540 3 and 540 22
appear in the applicable portionll of Subpartll A B but for the reasol1l
discussed below only the deftnitiotls in Subpart A s shall be referred to
Those and other pertinent definitions are as follows

a Person includes individuals corporations partnerships associations and other
legal entities existing under or authorized by the laws of the United Stales or any State
thereof or the District of Columbia the Commonwealth of Puerto Rico the Vitllill
Islands orany territory or possession of the United States or the laws of any foreilln
country

b Vessel means any commercial vessel having berth or stateroom accommoda
tions for 50 or more passengers and embarkinll passengersllt U S ports

d United Stales includesl1e Commonwealth of Puerto Rico the Virain Islands or

any territory or possession of the United States
e Berth or stateroom accommodations or passenger accommodations includes

all temporary and all permanent passenger sleeping facUlties
tCertificate Performance means a Certificate of Financial Responsibility for

Indemnification of Passengers for Nonperformance of Transportation issued pursuant 10
this subpart

g Passenger means any person who is to embark on a vessel at any U S port and
who has paid any amount for a ticket contract ntitllng him 10 water transportation

Preliminary Matters

This proceeding was originally assigned for hearing and initial decision
to Administrative Law Juclge John Marshall who participated in all
prehearing matters and by Notice issued March 12 1975 set the matter
for hearing in Miami on April 17 1975 Judge Marshall was unable to
attend the hearing and Iwas substituted as presiding Judge On April 30
1975 the proceeding was reassigned tomefor all purposes

Pertinent Pre Hearing Matters

Prior to the hearing Hearing Counsel served aRequest for Admissiolls
S

upon Arthur E Tarantino who had entered his appearance as attomey
for respondent Wincljammer Cruises Inc on August 28 1973 Among
other things Hearing Counsel sought to ascertain the truth of the
following items

I That the Yankee Trader is a vessel operated by Windjammer Cruises Inc a

46 CFR I 540 2

Exhibit I
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Florida corporation P O Box 120 Miami Beach Florida 33139Windjammer Cruises
Ltd a subsidiary of Windjammer International Corp Nassau Bahamas WCIIWCL

2 That the Yankee Trader has berth or stateroom accommodations which include all
temporary and all permanent passenger sleeping facilities for more than fifty 50
persons

7 That the vessel Flying Cloud is operated by WCIWCL
8 That the Flying Cloud has berth or stateroom accommodations which includes all

temporary and all permanent passenger sleeping facilities for more than fifty 50
persons

10 That on or about December 18 1972 the following passengers boarded the Flying
Cloud at Mayaguez Puerto Rico and were thence transported thereon to the waters of
the Dominican Republic where the Flying Cloud became encumbered upon an

unidentified submerged object or growth or was otherwise rendered inoperative Please
answer the following individually

There followed a list of 29 individual names

IIThat WCIWCL advertises various cruises in the United States
12 That none of the vessels chartered owned andor operated by WCIWCL holds

certificates issued by the Federal Maritime Commission under its General Order 20 46
C FR 540

Accompanied by a Certificate of Service signed by Mr Tarantino and
dated October 30 1973 respondent s Reply To Request For Admissions 10

was submitted That document was signed by Mr Tarantino as attorney
for respondent and subscribed and sworn to by Mr Tarantino before a

Notary Public for the District of Columbia on October 29 1973 Later
there was submitted a Certificate ofRespondents Reply To Request For
Admissions II signed by Captain Mike Burke president of respondent
and stating that he carefully read the Respondent s Reply To Request For
Admissions and that the admissions and statements made therein were
true This Certificate was subscribed and sworn to before a Notary Public
in and for Dade County Florida on December 7 1973

The following answers to the above numbered items of the Request for
Admissions were made in the Respondent s Reply
ITrue
2 True
7 True
8 True
10 True There followed a lengthy explanation of details
II Not accurate Additional information was supplied
12 True Again a lengthy explanation was furnished

Respondents Reply to Request for Admissions concluded with the
suggestion In view of the admissions made and evidence presented

no hearing would appear necessary Hearing Counsel countered this

proposal by moving for a hearing Over respondent s objection Judge
Marshall noticed the matters for hearing at Washington D C However
at respondent s counsel s request Judge Marshall rescheduled and
relocated the hearing for Miami The administrative record discloses that
this came about after Hearing Counsel indicated its intention to exarmne

1ll Exhibit 2
11 Exhibit 3
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Captain Burke as its witness 12 and respondent s counsel renewed an

earlier request for asite and time convenient to officers and employees of

respondent 13

The Hearing Procedural Matters

Ordinarily it is unnecessary to recount the procedpral progression of

events which occur at ahearing Here however because of the apparent
disdainful attitude to the processes of this Commission displayed by
respondent and Mr Tarantino it would be inappropriate to omit reference

thereto
The hearing was called for 10 00 am April l7 1975 Present at that

hour were Hearing Counsel and the official reporter
14 While Hearing

Counsel under instructions from me was telephoning to determine why
respondent had not appeared at10 00 a m a gentleman entered and

identified himself as Chuck Werner with Windjammer Cruises 1 Mr

Werner stated that Mr Tarantino would not attend the hearing adding
that he was under the impression that Mr Tarantino had already informed

me of his reasons for not being present IS About 10 30 a m when

Hearing Counsel returned to the hearing room the hearing was opened 17

From statements made by Mr Werner not under oath several other

things became evident Mr Werner was not an official of respondent and

wasnot authorized by respondent or Mr Tarantino to appear generally or

to testify IS He was there simply to present a paper containing suggested
findings and conclusions prepared by Mr Tarantino 19 Captain Burke

who knew that the hearing was taking place would not attend 10

Mr Werner also stated that it was he who worked closely with Mr

Tarantino in the preparation of the admissions that were adopted by
Captain Burke Ii but Iwould not permit him to take the stand to testify
because he was not represented by counsel Although this protection is

not necessarily to be accorded a witness under subpoena in the

circumstances ofan investigation into possible violation of law I was

concerned about the fairness of compelling this witness to testify without

allowing him time for discussion with or representation by a legal
advisor 22 Before recessing at 10 50 a m a subpoena was issued

ordering the attendance of Captain Burke at 2 00 p m that day
During the recess that ensued I spoke to Mr Tarantino by telephone

Among other things he informed me that the day before the hearing he

It Letter dated March 3 197 from HCariDI Counsel to Judie Marshall
IIRespondent s Reply to Hearinl CoQllle1 1 Motion for earinl dated February 14 1975 and respondent s

counsel s letterdated March 12 1975 to Judge ManhaJl
14 Transcript hereafter Tr

t p 3
IIld
UId

OTr p 4
ISTf pp 6 9 10
ItTr pp 5 9 13 18
2 0 Tr pp 7
11 Tr pp 8 16

uTr p 16
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telephoned the Chief Judge to explain that he would not attend the

hearing but that a local attorney would appear to represent respondent
He also told me that by letter of April 11th he gave some instructions to

respondent advising that an appearance be made at the hearing and that
if the client acted in accordance with his letter it might not be necessary
to have any counsel appear I advised Mr Tarantino that if either Mr
Werner or Captain Burke appeared at 2 00 p m and he wished either or

both to testify and be cross examined in accordance with his letter s

instructions I wanted a telegram from him to that effect unless of
course they were accompanied by counsel to represent them at 2 00

p m
3

The subpoena was not served but at 2 00 p m Captain Burke

appeared with local counsel David Goldman and voluntarily took the
stand He was the only witness to be called during the proceeding

Testimony of Captain Burke

Against the background of Respondents Reply to Request for Admis
sions admitting some but denying other facts necessary for adetermina

tion of the issues under investigation together with respondent s oft
asserted belief that no hearing would be necessary because of such

Reply Hearing Counsel proceeded to examine Captain Burke

Captain Burke admitted that the signature which appears on the

Certification of Respondents Reply to Request for Admissions is his

signature But he had no recollection ofhaving seen that document or

the underlying document to which it pertains ie Respondents Reply
to Request for Admissions 7

Thereupon Captain Burke recanted two critical admissions concerning
operation of the vessels Flying Cloud and Yankee Trader which

previously both he and Mr Tarantino had sworn were true In response
to questions posed by Hearing Counsel Captain Burke stated that

Admissions Nos I and 7 are and were not true It will be recalled that

Respondents Reply to Request for Admissions unequivocally stated that

Flying Cloud and Yankee Trader are vessels operated by Windjammer
Cruises Inc Windjammer Cruises Ltd He testified that Yankee Trader

2S Tr pp 1920 At 11 02 am April I Mr Tarantino sent the following Mailgram tome Re Docket NO 7J

54 Unfortunately I cannot attend hearing have a slipped disc Mr Werner respondents operations assistant fully

qualified to appear respond to questions and present statement on behalf of respondent Advised Chief Judge John

Cosgrove sic Wednesday April 16 regrets
14 The investigation was initiated punuant to Section 22 of the Shipping Act 1916 46 U S C ij 821 as well as

Sections 2 and 3 of Public Law 897n The second paragraph of Section 22 empowers the Commission on its own

motion to investigate any violation of the Shipping Act 1916 The second sentence of both Sections 2d and 3 d

expressly authorizes the useof all the provisions of the Shipping Act 1916 including the investigative powers of

Section 22 with respect to proceedings conducted by the Commission under this section
n Prehearing Conference October 5 1973 Tr p 3 Motion for Determinationof Findings served January 2S

1975 Respondent s Reply toHearing Counsel s Motion for Hearing served February 14 1975 seealso Tr pp 5 IS
16 Tr p 33

uId
28 Tr pp 6970 76

19 F M C



120 FEDERAL MARITIME COMMISSION

was owned and operated by a Panamanian Company named Hydrogra
pher and that Flying Cloud was owned and operated by another
Panamanian company Flying CloudS A 2s In response to my question
asking him if he had told Mr Tarantino to tell Hearing COlJnseHhat
Windjammer Cruises either Inc or Ltd operated vessels during 1972
through the fllSt half of 1973 heanswered Idon t remember so

Captain Burke attempted to explain away his Certification of the
admissions by stating that he is frequently away from the office that he
delegates duties to others who prepare documents for him which he does
not always read but which he discusses and signs 31 Although the
Certification states that he carefully read the admissions and albeit he
did not explicitly testify that he had not read the admissions it may be

concluded that he wished the inference to be drawn that he had not read
the underlyill8 document at the time of certification Needless to say this
explanation neither mitigates nor justifies Captain Burke s egregious
conduct rather it shows a supercilious disregard for his obligation under
law

In furtherance of the showing that WindjammerCruises Inc S2 did not

own operate or charter any vessel during the time pcriod under
investigation Captain Burke testified that this entity is a booking and
travel agent licensed under the laws of Florida sS Inthat role Windjammer
Cruises Inc entered into a written agency agreenient with Flying OOud
S A 34 whereby it agrees to do all things necessary In order to sell
tickets for cruises on the vessel SIV Flying Cloud that it shall advertise
and in all manner exploit said cruises that it shall provide office personnel
and machinery for the sales of such cruise tickets 3 In consideration of
this undertaking Windjammer Cruises Inc is to receive twenty 20
percent of the gross sales of all tickets sold for c ruilies on ttle Flying
Cloud by Windjammer Cruises Inc or its authorized sub asents ss

Windjammer Cruises Inc does advertise the availability of cruises On the
Flying Cloud and upon request makes availllble brochures concerning
such crWses S7 Upon receipt of a deposit Windjammer Cruises Inc
issues a ticket which on its face shows that the issuer is the booJdng
agent for ihe Flying Cloud s8

1

j

U Tr pp 4041
U Tr pp 100101 But see Prehearinl Conference Tr p 3 wherein Mr Tarantino stated Now I have ItudJed

the operation and I have seen IQmcof the advertilina and I am y acquainted with k and am acquainted with
Captain Burk k operation so MoIlon orDolOrmlnatinn fFlndlJll atp I tallJll In UPPOIoftbl
motion Respondent advises that on OclOber 29 J97J it had submitted in rolponae to Heartna COUllll s RoqUllt for
Admissions sufttcient clear unequivocal replies supported by the bolt avail to documtntR evidence wherein It I
Admitted that Respondent had embarked plBnnaen on the Flin Cloud

Tr pp 33 99100
3J Windjammer Cruises Ltd acorporation cbaner in NUlau Bahamas about 1960 became defunct about the

b ginning of 1972 and p rformed no bUllnfunction darithotlmo rind r Inv tlpllon Tr p 36
33Tr p 36
34 Tr p 51 52
3B Bxhibit 8
31 Id Cf testimony ofCsptJUn Burke in Which he stated thecommiasion to be fifteen 15 percent Tr p so
37 Tr p 59 Exhibit 2 Attachments A B and C
3a Tr p S8 S9 Exhibit 9
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In all material respects the relationship between Windjammer Cruises

Inc and Hydrographer owner and operator of Yankee Trader is
substantially identical to the agency relationship between Windjammer
Cruises Inc and Flying Cloud S A39

Both Flying Cloud and Yankee Trader have berth and stateroom

accommodations which includes all temporary and all permanent passen
ger sleeping facilities for more than fifty 50 persons

40 Neither vessel
holds a certificate issued by the Federal Maritime Commission under
General Order 20 and from this fact it may be inferred that there was not

filed with the Commission information necessary to establish financial

responsibility or other security in lieu thereof for indemnification of

passengers for nonperformance of transportation 41

The Flying Cloud and Yankee Trader do not schedule calls at United
States ports to embark passengers Windjammer Cruises Inc does not

advertise that the cruises will embark passengers at United States portS 42

On one occasion on or about February 16 1973 Yankee Trader put
into Miami Florida where a person named Patricia Adams was boarded
on the vessel Hearing Counsel contended she was a passenger Captain
Burke testified she was a member of the crew 43 The Yankee Trader left
Miami on a shakedown cruise with Ms Adams aboard The vessel with
Ms Adams continued to Freeport where the passengers for the particular
cruise were embarked 44 The evidence adduced concerning her status

whether as passenger or crew member falls on both sides of the fence
But in view of uncontradicted testimony by Captain Burke that s he
had an obligation to perform certain duties aboard ship 45 it must be
concluded that Hearing Counsel did not sustain its burden ofpersuasion
that she was a passenger In any event Hearing Counsel has abandoned

the allegation of the Order of Investigation and Hearing concerning the
Yankee Trader 46

The incident involving the Flying Cloud presents a different picture
On the way to Roadtown Tortola British Virgin Islands to embark

passengers for a cruise that vessel became disabled and put into
Mayaguez Puerto Rico for repairs41 Some ofthe passengers had already
assembled at Tortola others admittedly 29 and perhaps as many as

50were at San Juan Puerto Rico ready to emplane to meet the vessel
at Tortola 49 The San Juan group became irate at the delay Captain
Burke in his capacity as president ofWindjammer Cruises Inc found it

39 Tr p 49 Exhibits 6 9

oTr pp 7071 7677 Exhibits 1 2 items 2 and 8 Exhibit 2 Auchmeata
41

46 CFR Part 540 Tr p 84 Exhibih 1 2 item 12 in addition official notice is taken that an examination of the

Commission s records would reveal that no such information orsecurifY was tiled with the Commission and tha no

such Certi6cate was issued
n Tr 8485 151 Exhibit 2 item II and Attachments A B and C
43 Tr pp 115 136 154 156

HTr p 155
4 Trp 154
46 Opening Brief of Hearing Counsel p 2
41 Exhibit 2 Tr pp 7880
u Id Trpp 140 142 152 154
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expedient to send the latter group to Mayaguez and at the same time
direct the captain of the Flying Cloud to embark the passengers there
The vessel s captain accepted this direction becauseit was the usual
procedure to board passengers at Captain Burke s command 49 After
embarking the passengers at Mayaguez on December 18 1972 the Flying
Cloud departed on its cruise but ran aground off the coast of the
Dominican Republic The latter oc urrence caused premature termination
of the cruise o

Captain Burke stresses that the act of embarking passengers at

Mayaguez was for the convenience of the passengers and not that of the
owners 61 This may well be But it is inescapable that Captain Burke also
acted in self interest Windjammer Cruises Incs commissions were

dependent upon the cruise taking place If the prospective Passengers had

eschewed the cruise in dissatisfaction over the events the commissions
already received would have to be returned and the commissions
otherwise due it from Flying Cloud S A would become null and void 2

1

DISCUSSION AND CONCLUSIONS

In view of the foregoing all of which constitute my findings of fact as

well as some conclusions the fOllowing additional conclusions are drawn
Inasmuch as neither respondent Windjammer Cruises Inc nor Wind

jammer Cruises Ltd was the owner operator or charterer of any of the
vessels named in the Order of Investigation and Hearing during the period
covered by such order the provisions of Section 2 of Public Law 89777
and 46 CPR 540 22 can have no application to respondent s activities in
this investigation Further the preponderance of the evidence indicates it
was reasonable to believe that Ms Adams Was a member of the crew of
the Yankee Trader when she boarded that vessel at Miami on or about
February 16 1973 Thus insofar as that matter is involved in this inquiry
I find that there was no violation by either respondent of Section 30f
Public Law 89mor of46 CFR 540 3

In boarding passengers for acruise on the Flying Cloud at Mayaguez
Puerto RicQ on December 18 1972 Windjammer Cruises Inc violated
both Section 3 ofPublic Law 89777 and 46 CPR 540 3 in that it did in
the United States arrange offer provide and sell passage to 29
passengers on a vessel having berth or stateroom accommodations for
fifty or more passengers embarking passengers at a United States port
without there first having been tiled with the Commission such informa
tion as the Commission deemed necessary to establish the financial
responsibility of Windjammer Cruises Inc or other security for indemni
fication ofpassengers for nonperformance of transportation and without

1

49 Id

Mild

Tr pp 153154
UTr pp 81 82

19 F M C



WINDJAMMER CRUISES INC LTD 123

there being in force and effect a Certificate Performance issued to or

covering Windjammer Cruises Inc
In Respondent s Reply Brief submitted and served by Mr Tarantino

Windjammer Cruises Inc admits that the Flying Cloud did embark

passengers at Mayaguez but contends that because the plan ofoperation
sailing schedules and promotional literature for the cruises sold by
respondent did not contemplate embarkation of passengers at United
States ports this isolated incident did not require the issuance of a

Certificate under Public Law 89777 Curiously and most incredibly in
the light ofCaptain Burke s testimony and exhibits in support thereof
this Brief perpetuates the illusory representations set forth in Respond
ent s Reply to Request for Admissions that the respondent operated
cruise vessels during the period under investigation 53

Respondent s position is unfounded The law makes no exception for

single occurrences and this is as it should be if the cruise oriented public
is to be given the effective protection which the sense of the Congress
intended Nothing in the legislative history or in the clear language of the
statute would indicate that the Congress intended otherwise The mandate
is that before passage he arranged offered advertised or provided that
the person so doing shall first make the necessary filing required by the
Commission to establish financial responsibility 54 This requirement the

respondent did not fulfIll although its president appears to have had
actual knowledge of the existence of the statute going back to the time of
its enactment 55

It is noted that the issuance ofa cease and desist order is not explicitly
required to be considered as appropriate remedial action in this proceeding
under the terms of the Order of Investigation and Hearing Hearing
Counsel has not urged that a cease and desist order be entered However
the proceeding was instituted under Section 22 of the Shipping Act 1916
which specifies that the Commission may make such order as it deems

proper Assuming but not deciding that silence in that Order does not
bar the issuance ofacease and desist order 56 nevertheless Ifind that the
30 proven violations ofSection 3 of Public Law 8977757 werenot ofa

continuing nature and there has been no showing that a practice of

violation is likely to continue Moreover the evidence discloses voluntary
cessation of the proscribed conduct without compulsion ofenforcement

proceedings at least eight months before the investigation was initiated
In these drcumstances a cease and desist order a remedy traditionally
fashioned to discontinue ongoing violations or to forestall future viola
tions would be unwarranted

C

53 Respondent s Reply Brief pp 2 3 Although Captain Burke testified that the admissions erroneously showed

that the cruise of the Flying Cloud was to commence at 81 Johns Antigua Island whereas in fact it was tostart at

Tartola the Brief continues to refer to 81 Johns as the starting point
i4WallStreet Cruises Inc 15 F M C 140 142143 1972
n Tr 157 159
S But cr Attorney General s Manual on the Administrative Procedure Act 46 1947

1 Under Section 3 d of Public Law 89711 46 V S C 817e d the act of violation itself is treated as a single
offense and each passage sold constitutes aseparate offense
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ORDER

1 The investigation of violations of Section 2 Public Law 89777

alleged in the Order of Investigation and Hearing is dismissed
2 The investigation of violations of 46 CPR 540 22 alleged in the

Order of Investigation and HeariDg is dismissed
3 The respondent Wincljammer Cruises Inc violated Section 3 of

Public Law 89777 and 46 CPR 540 3 on December 18 1972 in
arranging offering providing and selling passage to 29 passengers who
embarked on the Flying Cloud at Mayaguez Puerto Rico without having
complied with the financial responsibility requirements of that statute and
that regulation

4 The matter of the conduct of Arthur E Tarantino an attorney at
law engaged in practice before this Commission is referred to the
Commission for appropriate action

S SIlYMO R GLANZER
Administrative Law Judge

WASHINGTON D C
March 8 976
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INFORMAL DoCKET No 337 1

UNION CARBIDE INTER AMERICA INC

v

VENEZUELAN LINE
COMPANIA ANONIMA VENEZOLANA DE NAVEGACION

NOTICE OF DETERMINATION NOT TO REVIEW

April 13 1976

Notice is hereby given that the Commission on April 13 1976
determined not to review the decision of the Settlement Officer in this

proceeding served April 7 1976

By the Commission

SEAL S FRANCIS C HURNEY

Secretary
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INFORMAL DoCKET No 337 1

UNION CARBIDE INTER AMERICA INC

v

VENEZUELAN LINE
COMPANIA ANONIMA VENEZOLANA DE NAVEGACION

Reparation Awarded

DECISION OF CAREY R BRADY SETILEMENT OFFICER 1

Complainant seeks reparation in the amount of 484 70 from respond
ent claiming a freight overcharge on a srnpment from Houston Texas to

Puerto Cabello Venezuela carried aboard respondent s vessel MERIDA
on February 28 1974 pursuant to the terms of the United States Atlantic
and Gulf Venezuela and Netherlands Antilles Conference Freight Tariff

F M C No 2 S B Ven IIThe bill of lading and the export declaration
both described the cargo srnpped as 200 Drums Vinyl Acetate Mon

omer weigrnng 94 000 pounds and measuring 2 142 cubic feet The

srnpment was rated as 2 142 cubic feet at 68 00 per 40 cubic feet wrnch
produced charges of 3 968 70 plus accessorial charges Complainant
maintains the shipment should have been rated on the basis of 68 00 per
2 000 pounds the applicable rate for Vinyl Acetate Monomer class
rate 7W 2

Respondent denied the Claim solely on the provisions of Tariff Item

No 11 which requires that claims be fIled within six months after the

date of srnpment The Commission has ruled that a claim fIled witrnn two

years from the date the cause of action arose must be considered on its

merits 3 The srnpment moved on February 28 1974 and the claim was

filed with the carrier in February 1975 and with the Commission on

November 11 1975 The claim has been filed within the two year
statutory limit and thus will be treated on the merits

While the Commission has ruled that a rule similar to the one on wrnch

1 Both parties having consented to the informal procedure of Rule 19 46 CPR 502 301 304 as amended this

decision will be final unless the Commission elects to review it within 15 days from the date ofservice thereof
2 Tariff Item No 1000 15th Rev Page 10 and Item No 999 Group I 6th Rev Page 68
3 Colgate Palmolive Company v United Fruit Company Informal Docket No 1151 1970
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respondent is denying relief cannot be used to defeat aclaim properly
filed with the Commission the complainant nevertheless has a heavy
burden of proof once the shipment has left the custody of the carrier 4

Respondent does not challenge any of the contentions of the complain
ant in fact by letter dated December II 1975 respondent stated that the

claim filed by the complainant is found to be correct Obviously the bill

oflading was rated in error and it is requested that a ruling in favor ofthe

complainant be issued
Item 999 of the tariff specifically provides a rate on Acetates Vinyl

Monomer at Class 7 on weight with no provision made for assessment on

ameasurement basis The bill of lading and supporting shipping documen

tation clearly show the cargo shipped to be Vinyl Acetate Monomer

Complainant having met his burden ofproof reparation is awarded in

the amount of 484 70 the difference between the charges assessed of

3 968 70 and the correct charges of 3484 00 94 000 Ibs at 68 00 per
2 000 Ibs plus accessorial charges

5 CAREY R BRADY
Settlement Officer

4 Ibid

19 F MC



I

FEDERAL MARITIME COMMISSION

DocKET No 7552

CITIES SERVICE INTERNATIONAL INC

V

THE LYKES BROS STEAMSttIP CO INC

NOTICE OF ADOPTION OF INITIAL DECISION

April 22 1976

No exceptions having been taken to the initial decision of the Presiding
Judge in this proceeding served March 31 1976 and the Commission
having determined not to review same notice is hereby given that the

decision became the decision of the Commission on April 22 1976

By the Commission

SEAL S FRANCIS C HURNEY
Secretary

ViceChainnan Morse dissendna views attached

128 19 F M C



FEDERAL MARITIME COMMISSION

No 7552

CITIES SERVICE INTERNATIONAL INC

v

THE LYKES BROS STEAMSHIP CO INC

AdoptedApril 22 1976

Non contract rates found inapplicable reparation awarded on basis of contract rates

Gerald E Bone for the complainant
David W Gunther for the respondent

INITIAL DECISION OF CHARLES E MORGAN
ADMINISTRATIVE LAW JUDGEI

The shortened procedure was followed By complaint fded November
17 1975 the complainant alleges that it was charged inapplicable non

contract tarifl rates rather than the applicable contract rates on certain

shipments of aluminum stearate oil well drilling compounds and oil well
cement bill of lading dated August 19 1974 from New Orleans
Louisiana to Matarani Peru also on certain shipments of steel pipe oil
well equipment and auotmobile trucks three bills of lading dated August
8 1974 from Houston Texas to Matarani and also on ashipment ofoil

well equipment bill of lading dated August 6 1974 from Houston to

Matarani The complainant also alleges that it was charged the inapplica
ble non contract tarifl rate on a shipment of knocked down steel tanks

rather than the applicable contract rate on iron or steel tank material bill

of lading dated August 5 1974 from Houston to Matarani

The respondent agrees that the total charges collected on all of the

above shipments were 126 378 75 that the applicable charges totalled

106 074 30 and that the complainant was overcharged a total of

20 30445
The shipper and consignee of the above shipments shown in the bills

oflading as Peru Cities Service Inc had not been listed as a fully owned

subsidiary of the complainant Cities Service International Inc and

1 This decision will become the decision of the Commission in the absence of exceptions thereto or review thereof

by the Commission Rule 13 g Rules of Practice and Procedure 46 CPR 502 227
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therefore the respondent did not charge the contract rate available to

contract signers such as the complainant Furthermore the bills of lading
failed to contain the appropriate proprietary clauses The complainant
advised the respondent on July 28 1975 that Peru Cities Service Inc is

a fully owned subsididary and that the cargo in issue was proprietary
cargo In view of the six months claim rule in the conference s tariff the

complainant was advised by the respondent to file the present complaint
In addition to the overcharges of 20 304 45 the complainant asks

reasonable interest for the interim period in which complainant alleges it

has suffered loss of use of the overCharge funds Such interest hereby is

denied inasmuch as the complainant caused its own problem in this

respect by its failure to make the proper certifications regarding the

proprietary nature of the cargo whereas the respondent charged what it

had to charge on the basis of the facts then known to the respondent
It is concluded and found that the complainant was overcharged

20 30445 and reparation in that amount is awarded The respondent will
make such payment to the complainant within thirty days

S CHARLEsE MORGAN
Administrative Law Judge

WASHINGTON D C

March 31 1976

I

J

Vice Chairman Clarence Morse dissenting Ivote to review
The lriitial Decision is inaccurate as to the facts
On prepaid bill of lading New Orlean atarani dated August 18

1974 t1e shipper and consignee is Peru Cities Service Inc On the
remaining prepaid bills oflading the shipper is Cities Service mternattonal
Inc and the consignee isleru Cities Service Inc

None of the bills oflad g contain the Industrial Contract proprietary
use certification

Cities Service International Inc is signatory to the Merchant s

FreightUlg Agreement but Peru Cities Service mc is notidentified as a

related compapy Cities Service Internatiolal Inc is signatory also to

the Industrial COltraCt Rate Agreement
Peru Cities Service Inc is not signatory to either the Merchants

Freighting Agreement or the mdustrial Contract Rate Agreeinent
Hence it would appelX that under BIL 3 identified lve the tariff

rate would be the lawful rate because Peru Cities Service mc is neither
1 a signatory to either rate agreement Merchant s Freighting Agreement

or Industrial Contract Rate Agreement rior 2 named as a related
company on Cities Service International Inc Merchant s Freighting
Agreement

As to B L 3 discussed above Cities Service International Inc

violated its obligations under section 1 b of its Merchants Freighting

1

I
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Agreement with the Atlantic GulfWest Coast of South America
Conference applicable here That section states that the merchant
signatory warrants and represents that the list of related companies is
true and complete and that he will promptly notify the Carriers in
writing ofany future changes in the list Neither the shipper nor the
Conference being permitted to alter the contract without Commission
permission see section 17 ofthe contract both are bound by its terms as

part of the Conference Tariff Consequently the contract rate may not be
offered to or collected by a Conference member from a shipper not

subject to the contract Further Peru Cities Service Inc not being party
to the Industrial Contract rates under it are not applicable and omission
of the proprietary use certification on the bill of lading is immaterial

As to the remaining bills of lading the only fault is the lack of the
proprietary use certification The Conference Tariff at 7th Revised Page
218 effective April I 1974 provides that All Bills of Lading shall be
claused with proprietary use certification emphasis added To permit a

subsequent refund based upon the shipper s failure to include that clause
would be to permit the carrier to deviate from its tariff

Reparations as claimed and as authorized by the Administrative Law
Judge are therefore incorrect

19 F M C



FEDERAL MARITIME COMMISSION

DOCKET No 7431

INDEPENDENT OCEAN FRilIGHT FORWARDER ApPLICATION

LESCO PACKING CO INC

Application for freight forwarder licen e denied on grounds that applicant is unfit in
view of long history of statutory and regulatory violations

Perry Gary Fish for Applicant
DonaldJ Brunner and C Jonathan Benner as Hearing Counsel

REPORT

May 21 1976

By THE COMMISSION Karl E Bakke Chairman Clarence Morse Vice

Chairman Ashton C Barrett and James V Day Commissioners

The Commission instituted this proceeding to determine whether Lesco

Packing Co Inc Lesco is fit to properly carry on the business of
ocean freight forwarding and to confonn to the provisions of section 44 of

the Shipping Act 1916 46 D S C 841b and whether its application for
an independent ocean freight forwarder license application should be
granted

The Initial Decision of Administrative Law Judge William Beasley
Harris Presiding Officer concluded that Lesco s license application
should be denied Exceptions to the Initial Decision were filed by both

Hearing Counsel and Lesco and oral argument was heard by the
Commission Although we agree with and adopt the Presiding Officer s

ultimate conclusion we have for the sake of both clarity and accuracy
found it necessary to issue our own findings and conclusions in support of
this fmal result

BACKGROUND AND FINDINGS OF FACT

Lesco is a New York corporation whose sole stockholder and chief
executive officer since June 30 1971 has heen Irving Bethell Much of
Lesco s present business is connected with export packing and handling

Commissloner Bob Casey not participatina
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air freight shipments I During the 20 years prior to filing the instant

application Mr Bethell was involved in the following incidents
I In 1959 Mr Betheil and other principals of the Aristo Shipping Company Inc

pleaded guilty in the U S District Court Southern District of New York to a charge of
conspiring to violate the Bills of Lading Act 49 U S C 81 124 A sentence of a year
and a day was imposed on Mr Betheil and suspended

2 On June 9 1964 the grandfather rights of S C Forwarding Corp FMB
Registration No 1414 were revoked and the ocean freight forwarding application of
International American Forwarding Corp IAFC was denied on the grounds that Irving
Betheil I knowingly and willfully made false statements on IAFC s application for an

independent ocean freight forwarder license in violation of 18 U S C 1001 and 2
knowingly and willfully carried on the business of ocean freight forwarding by falsely
obtaining grandfather rights during the period August 1962 through December 1962 in
violation of section 44 a Shipping Act 1916 46 U S C 84Ib Irving Betheil was

president and sole stockholder of S C Forwarding Corp at the time its grandfather
rights were revoked He was also president and 50 percent owner of International
American Forwarding Corp and managed its daily operations at the time its license
application was denied

3 In 1964 the Department of Commerce denied export privileges to a concern of
which Mr Betheil was president This denial was based on export control law violations
arising out of the improper export of strategic electronics equipment and the false
description of other commodities

4 Mr Betheil was one of several parties to a formal Commission proceeding
involving a licensed freight forwarder and an applicant for a freight forwarder license
The Commission found that the parties had engaged in a course of conduct during 1969
and 1970 which was intended to enable Mr Betheil to engage in ocean freight forwarding
without a license in violation of section 44 The license of the freight forwarder was

revoked and the applicant was denied a license F M C Docket No 7147 16 F M C
256 1973

The prehearing conference originally scheduled in connection with the
instant proceeding was cancelled by the Presiding Officer at Lesco s

request 2 In lieu thereof Lesco was directed to submit certain basic

prehearing type information 3 When Mr Betheil failed to respond in the
time prescribed the Presiding Officer wrote Lesco specifically inquiring
about its plans for legal representation On October 17 1974 a standard

warning Notice was issued advising Lesco of the possible penalties for

noncompliance Lesco then replied by stating that its inaction was

inadvertent and it would henceforth cooperate with the Commission s

representatives Lesco subsequently admitted as true Hearing Coun
sels request for Admission ofFacts and Genuiness of Documents which
included a detailed statement describing the statutory and regulatory
violations referred to above

Mr Betheil arrived 12 minutes late for the evidentiary hearing held in
this proceeding and then without either an attorney or any witnesses 4

1 Leseodoes not possess an air forwarder s license from the Civil Aeronautics Board
2 AU of Lesco s transactions with the Commission were conducted by Mr Bethell personally until March 4 1975

when counsel fdedanotice of appearance in the case By this time the hearing had been completed Leseo s motion

for anew hearing based on the absence ofcounsel was denied by Order served June 20 1975
3 This information included the name and address of Leseo s lawyer the admission of facts and documents which

would avoid unnecessary proof the number ofwitnesses and their proposed testimony the suggested date and place
of hearing and other matters designed to aid in the disposition of this proceeding

Lesco never replied to Hearing Counsels request for the names and addressed of the witnesses it intended to call

19 F M C
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Later that morning Lesco produced three chamcter witnesses 1 the

operator ofamessenser service who had known Mr Bethell for II period
of 12 to 15 years 2 the secretary of Mr BetheU s social lodge who had
known him for 32 yoars and 3 a lawyer who had known Mr Bethell for
about 20 years AU three witnesses testified favorably concerning Mr

Bethell s personal honesty and truthfulness but were uninformed con

cerning his reputation in the business community did not know others
who had professlonlll dealings with Mr Bethell and had only minor
business contacts with Mr Bethell themselves

Hearing Counsel conceded that Mr Bethell possessed both the ability
and willingness to perform as an independent ocean freight forwarder but

argued for denial of Loseo s license application because Mr Bethell s

past violations of law lmd administrative regulations represent a course of
conduct which raise serious doubts as to his present fitness to operate as

a licensed forwarder
Mr Bethell replied that his mistakes were things of the past that he

paid for his actions over and over again and bas changed his mode of
life He contended that a refusal to license Lesco would serve no

purpose except to deprive Mr Bethell of his livelihood because ocean

freight forwarding is the only business he really knows 6

In denying Lesco s license application the Presiding Officer concluded
that

1While the matter of past violatlllns is germane to the question of fitness alld is not

singularly determinative thereof tlloy are evidence in the record of past law violations

by the applicant which supports rOMonable doubt about the applicant s good character

and fitness for licensing as an indell ndent ocean frelaht forwarder
2 On the whole record a reasol1ll1lle man could fairly find that there Were substantial

doubts about the applicant s good Qllllacter fitness and respect for the rlahts of others

and for the laws of the regulatory oOmlllissions and of the nation

3 Under the circumstances of this llllse the applicant lias failed to meet his burden of

proof as to his fitness properly to clllY on the business of forwarding under section 44

of the Act Footnote omitted
4 The application should be deniQi

Conclusions two through fQUf were based not only on the evidence of

past law violations by applicant and doubts about Mr Bethell s ability
to avoid the sort of indiscretions which have plagued his operations for
the past 16 years but also on Lesco s disregard for what the Presiding

S The Presidina Officer was unimpressed wit Mr BetbeU s character witntuollnpart au e they testified only
as to their personal knowledJO of Mr Bethell ahancter inatead of discullina hi on ral reputation inthe oenn

frelshtlndu try Althoush tho Initial Declalon I phraaed In 1 whioh could be criticized a ovarly technical
under th clrc m tanc i tho record rev al lUI of tho wit vl I08 upport for at1ndlO8 of

800d character Richard Cotoaono testified tlW Mr BetheU was always hon t with him and that Mr Bethell tdes

very hard to do a ood job but admitted ht he had DO tnawledl of what others tboulht of Mr Beth lI

truthfuln s or honesty Murray Birnbaok te ft tbat within Mr BotheU anoolation with the Free SODa 011101

he was loyal industrious and honest Mr lUmltAck had no bUllDesl contract with Mr Bethell or the ocean frtiaht
forwardlq industry In I neral Jacob S SQltulman statod that Mr BothoD IfjO ed aalnerally lood reputation far

intearity and honesty except for bla19 9conVIGtloD However Mr SchQlman alto stated be was unawthat Mr

BetbeU s firm was denied export p villl s in 1964 or that tbe Commi ionfound him to have operated uan

unlicensed forwarder durlna 1969 1970
6No evidence was introduced to support this ft8lortlon nor is there reason to believe that an individual skilled In

the businessof forward1na cannot Ond employm Rl in related seaments of the ocean freiJht industry
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Officer characterized as the necessary processes and necessary
details in this proceeding 7

DISCUSSION AND CONCLUSIONS

Lesco had broadly excepted to the holdings of the Initial Decision
denying a forwarding license to applicant and every part thereof

and taken four specific objections as well The Applicant flIst argues that
the Presiding Officer erred in holding that Mr Betheil s inattentiveness to
the necessary details of the instant proceeding is a factor determinative of
his fitness to perform as a licensed ocean freight forwarder 8 Lesco
submits that is it unfair to compare a freight forwarder who is expected
to attend to all the necessary details of shipping insuring and documenting
of goods with an applicant for a freight forwarder s license proceeding
pro se and conclude that because Mr Betheil had trouble complying
with proper hearing procedure he would have similar difficulty perform
ing the details attendant to freight forwarding services 9

Lesco also objects to the fmding and conclusion that Mr Betheil s past
violations of law and Commission regulations demonstrate a lack of

fitness to receive a forwarder s license On the contrary since Mr
Betheil has fully admitted his past violations and did not seek to hide
what was Lesco claims the record reflects adefmite desire on the part
of the applicant to change his past and the present existence of good
character It asserts that the record in this proceeding considered in its

entirety favors at least a time limited license especially since Mr
Bethell s prior illegal activities were of the type generally termed as

malum prohibitum violations and except for the 196970 incident
when Mr Bethell operated as an unlicensed forwarder occurred over

eleven years ago
Thirdly Lesco contends that the burden of proof should be upon

Hearing Counsel to prove Applicant s unworthiness and finally that

1The Presiding Officer reasoned that since afreight forwarder is expected to attend to aU the necessary details of

sbippina iosurina and documentirq of goods
t

Mr BotheU inattentiveness todetail as demonstrated by his conduct

durlna this proceedlll8

exposes afoible in the applicant s personal characterorbehavior and reflects on his ability to perform as a

licensed independent ocean frelaht forwarder

Specific conduct round to retlect unfavorably on LeKO S ability to carry ouC the duties and responsibilities of an

ocean freight forwarder were Mr BelheU failure to 1 honor Hearing Counsels request for the names and
addresses of witnesses he intended to call 2 timely Ipond ifat aU to various other queries 3 arrive at the

hearing at the appointed time and with bit witnesses and 4 enerally acquaial himselfwith the Commission s Rules
of Practice and Procedure and comply withthe requirements thereof For example Mr Bethell submitted only three

copies of his reply brief to Heatiq Counsol s openin briefinstead of the 15 copies required by the Commission

Rules

LeKO asserts that this is the real reason for the denialof the license notwithstandina tbe discussion of past
violations Hearin Counsel join Lesco in exceptin to the asscltment of demerits for Lesco s inattention and

mishandling of various aspects of the Instant proceedioa but support the denial ofLesco s application basedupon its

past violations
9Applicant further argues that Lack of knowledge as to the law governing reputatiOft evidence the giving of

testimony or the production of witnesses I neither material nor relevant to the issue of t1tness under that Act the

sole issue under consideration willingness and ability having been conceded Legal ignorance in the trial of a

matter is certainly unrelated to any past violationsof law and in no way is supportive 01 tbe Presiding Officers

findings
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section 44 ofthe Shipping Act is unconstitutional to the extent it requires
Mr Bethell to prove his fitness to amoral certainty Only Lesco s fllSt

exception relating to Mr Betheil s procedural irregularities can be

sustained
It is well established that the burden ofproof in a licensing proceeding

is on the applicant
10 The plain language of section 44 b indicates as

much by providing that a forwarding license shall only issue if the

Commission finds that the applicant meets the statutory criteria and that
otherwise such application shall be denied By applying for its initial

federal license to operate an an independent ocean freight forwarder

Lesco requests a change in the status quo The United States Court of

Appeals has held that the burden ofproof in administrative proceedings
falls upen the person who is seeking to change the status quo

Commonwealth ofPuerto Rico v Federal Maritime Commission 468
F 2d 872 881 D C Cir 1972 Although the Bureau of Hearing Counsel
had the burden of introducing evidence on the question ofLesco s fitness
the burden ofproof on that question as well as whether a license should

ultimately issue fell squarely upon Lesco See United Church ofChrist v

Federal Communications Commission supra
The Initial Decision held that Lesco did not meet this burden of proof

Lesco s failure to demonstrate its charaCter qualifications or fitness to

operate as a freight forwarder must necessarily result in the denial of its

license application pursuant to section 44 The statute does not require
proof oftitness to a moral certainty and section 44 has never been so

applied by the Commission II

The record in this case contains evidence ofpoor charaCter on the part
ofLesco s sole stockholder and chief executive officer There has been a

pattern of irresponsible action reaching back to 1959 including violations
of the Bills of Lading Act and section 44 of the Shipping Act the most

recent of which occurred in 1970 The only rebuttal offered by Lesco

Was the passage of time charaCter testimony from three of Mr Bethell s

long time friends and Mr Bethell s own assertion that he had reformed

Like the Presiding Officer the Commission is unpersuaded that this
evidence sufficiently establishes that positive steps have been taken to

assure against the repetition of such incidents
A licensed forwarder must possess read understand and meticulously

follow the Commission s regulations A forwarder must also accurately
complete shipping documents comply with section 16 of the Shipping
Act preserve the confidentiality ofany sensitive DUormation received by
its shipper clients and handle large sums of money advanced for the

10 U S C 6d United Church ofChllst v FederalCommunications Commission 425 F 2d 3 s 490

DC elr 1969 Towne Services HousdoldGoods Transportation Co v Unlt dStal sj 329 p Supp 8U 8210822

W O Tex 1971 Quickie Transport Co v UnitedStates 169 F Supp 826 828 0 Minn 19 9 affdptrcurl4m
361 U S 36 l99

1 There is no factual balis for Lesco s assertion that section 44 hold forwarder applicants to an unreasonably biah
standard ofproof roaardina fitness Section 44 stateaonly that the Commlslion muat flnd the applicant flt wiWna
and able TheCommission has licensed over 1 500 Independent ocean freipt forwarder since 196J and denied less

than 100 applications on fitness arounds
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payment of freight Such a person must not only be honest but must

affirmatively strive to meet the regulatory requirements under which he
operates However Lesco s late arrival at the hearing and its unfamiliarity
with the Commission s Rules of Practice are not matters of decisional
significance in passing upon its fitness under section 44

Lesco had no obligation to secure counsel and that portion of the
Initial Decision which relied upon Lesco s clumsiness in representing
itself pro se was erroneous In order to avoid any suggestion that
irrelevant factors were weighed in our decision to deny Lesco s license
application we expressly find that Lesco lacked the requisite character
qualifications without regard to the manner in which it conducted itself
before the Commission subsequent to August 14 1974 12 Mr Betheil s

past disregard for the shipping laws and the Commission s regulations
coupled with the absence of convincing evidence that positive steps have
been taken to reasonably assure against the repetition of such incidents
is alone sufficient basis for not placing Lesco in the position of trust and

responsibility enjoyed by licensed freight forwarders Based upon the
entire record before us we find that Lesco is not fit within the
meaning of section 44 to carry on the business of freight forwarding and
will enter an appropriate order denying its present license application 13

SEAL S FRANCIS C HURNEY

Secretary

12 This is not to say however that the Commission cannot or will not find that an applicant s disregard of or

chronic inattention to official communications of any type reflects adversely upon its willingness and ability to

cooperate with a federal regulatory scheme
l ThePresiding Officerexpressed his conclusions in terms of four issues formulated by himself rather than the two

issues specified in the Commission s August 14 1974 Order of Investigation and Hearing He also failed to make

specific rather than narrative findings of fact These errors were harmless under the circumstances More troublesome

is the Presiding Officer s insistence on using the standards of reasonable doubt reasonable man and
substantial doubt as the basis for finding Lesco unfit to receive a license The Presiding Officer has erroneously

applied the standards of an appellate rather than a trial tribunal The trierof fact is obliged todetermine whether an

applicant is fit or not fit he does not decide whether some reasonable man might entertain substantial doubts

concerning fitness After reviewing the record in this proceeding the Commission unequivocaUy concludes that Lesco

is unfit to be licensed
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DOCKET No 7431

INDEPENDENT OCEAN FREIGHT FORWARDER ApPLICATION LESCO

PACKING CO INC

ORDER

The Commission having fully considered the above matter and having
this date made and entered of record a Report containing its findings
conclusions and decision therein which Report is hereby referred to and
made apart hereof

IT IS ORDERED That the license application of Lesco Packing Co
Inc is hereby denied pursuant to section 44b Shipping Act 1916

By the Commission

SEAL S FRANCIS C HURNEY

Secretary

i

J
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FEDERAL MARITIME COMMISSION

SPECIAL DoCKET No 474

ANDREW CORPORATION INTERNATIONAL

v

ATLANTIC GULF SERVICE

NOTICE OF ADOPTION OF INITIAL DECISION AND ORDER
PERMITTING REFUND OF CHARGES

May 21 1976

No exceptions having been taken to the initial decision in this

proceeding and the Commission having determined not to review same

notice is hereby given that the initial decision became the decision of the
Commission on May 21 1976

It is Ordered That applicant is authorized to refund 2 960 82 of the

charges previously assessed Andrew Corporation International
It is further Ordered That applicant shall publish promptly in its

appropriate tariff the following notice

Notice is hereby given as required by the decision of the Federal Maritime
Commission in Special Docket 474 that effective May 15 1975 for purposes of refund
or waiver of freight charges on any shipments which may have been shipped during the

period from May 15 1975 through July 11 1975 the contract service two rate on

Telecommunications Viz Microwave Communication Systems and Equipment is
83 00 WM subject to all applicable rules regulations terms and conditions of said rate

and this tariff

It is further Ordered That refund of the charges shall be effectuated

within 30 days of service of this notice and applicant shall within five

days thereafter notify the Commission of the date and manner of

effectuating the refund
By the Commission

SEAL S FRANCIS C HURNEY

Secretary



1

FEDERAL MARITIME COMMISSION

SPECIAL DoCKET No 474

ANDREW CoRPORATION INTERNATIONAL

v

ATLANTIC GULF SERVICE

Adopted May 21 1976

Application for permission to refund a portion of the freight charlles granted

j
I

INITIAL DECISION OF JOHN E COGRAVE APMINISTRATlVE
LAW JUDQEI

Atlantic Gulf Service AGS has applied for permhtsion to refund
2 960 82 to Andrew Corporation International
AGS carried one shipment bearing the tariff description TelecommUni

cations VIZ Microwave Comrnuirication Systems and EqUipment from
New OdeMs to Glasgow under abill of lading dated June 6 1975 The

shipment weighed 9 9811bs and measured 1 066 cu ft AGS collected
aggregate freight charges of 5 172 77 from Andrew on July 21 1975 The

freight charges collected were based uPon theCaIgo N O S ratefound in
Gulf UnitedIingdom Tariff No 37 FUC 16 GS now seeks to aPply
a rate 0 83 00 W M with agaregate freight charges of 2 211 95 In
support of its application to refund 2 960 82 AGS states

On February IS 1975 GulfUnited Kinlldom Conference ffied a contract service two

rate of 75 00 wm and non contract 88 20 Will plus eneriy surchaflle to be effective for
90 days for Telecomlllunicatio1 Equiplllent On May 23 tho onorllY urcharllCl was rolled
into the rate making the contract rate 83 00

Rate was expired on May 15 1975 and through oversillht the rate was not extended
for tariff quoting period

Meanwhile on June 6 1975 Atlantic Gulf Service loaded a shipment for Andrew
Corporation International to MIS VASAHOLM At that time the rate had expired and
our manifest department applied the Cargo NOS rate to this shipment

On July 11 1975 the error of not extending the rate was noted and the Conference

immediately reinstated the rate with the energy surcharge rolled in

Because we feel that the shipper should not be charlled for this error the present is to

request permission to refund to the shipper the difference between the 194 00 wm

I This decision became the decision of tho Commission May 21 1976
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General Cargo rate charged and the 83 00 wm which should have been charged or

2960 82

Section 18 b 3 of the Shipping Act 1916 46 USC 817 as amended by
Public Law 90298 and as further implemented by Rule 6 b Special
Docket Applications Rules ofPractice and Procedure 46 CFR 502 92 is
the law sought to be invoked Briefly it provides

The Commission may in its discretion and for good cause shown permit a

common carrier by water in the foreign commerce of the United States to refund a

portion of the freight charges collected from a shipper or waive the collection of a

portion of the charges from a shipper where it appears that there is an error in a

tariff of a clerical or administrative nature or an error due to an inadvertence in failing to
file a new tariff and that such refund or waiver will not result in discrimination among
shippers Furthermore prior to applying for such authority the carrier must have fIled
a new tariffwhich sets forth the rate on which such refund or waiver would be based
The application for refund must be filed with the Commission within one hundred and
eighty days from the date of shipment Finally the carrier must agree that if permission
is granted an appropriate notice will be published in its tariff or such other steps taken
as may be required to give notice of the rate on which such refund or waiver would be
based

The legislative history of the amendment to section 18 of the Shipping
Act Public Law 90298 2 specifies that carriers are authorized to make

voluntary refumfs and waive the collection of a portion of their freight
charges for good cause such as bona fide mistake The nature of the
mistake was particularly described

Section 18 b appears to prohibit the Commission from authorizing relief where
through bona fide mistake on the part of the carrier the shipper is charged more than he
understood the rate to be For example a carrier after advising a shipper that he intends
to file a reduced rate and thereafter fails to file the reduced rate with the Federal
Maritime Commission must charge the shipper under the aforementioned circumstances
the higher rates

The Senate Report3 states the Purpose of the Bill

Voluntary refunds to shippers and waiver of the collection of a portion of freight
charges are authorized where it appears that there is an error in a tariff of a clerical
nature or where through inadvertence there has been a failure to file a tariff reflecting
an intended rate

The inadvertent failure to extend the contract rate on the commodity in

question would appear to fall within the intended grounds for refund All
the other conditions have also been met Accordingly Atlantic Qulf

2 House Report No 920 November 14 1967 To accompany H R 9473 on Shipping Act 1916 Authorized Refund
of Certain Freight Charges Statement of Purpose and Need for the Bill to Amend Provisions of the Shipping Act

916 toAUlhorire the Federal Maritime Commission to Permit aCarrier to Refund a Portion afthe Freight Charges
l Senate Report No 1078 April S 1968 To accompany HR 9473J on Shipping Act 1916 Authorized Refund of

Certai Freight Charges under Purpose of the Bill
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Service is hereby granted permission to refund to Andrew Corporation
International the sum of 2 960 82

S JOHN E COGRAVE

Administrative Law Judge
WASHINGTON D C

April 28 1976

1
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FEDERAL MARITIME COMMISSION

SPECIAL DOCKET No 471

PHILLIPS PETROLEUM CO

v

PACIFIC WESTBOUND CONFERENCE

NOTICE OF ADOPTION OF INmAL DECISION AND ORDER
PERMIlTING REFUND OF CHARGES

May 27 1976

No exceptions having been taken to the initial decision in this

proceeding and the Commission having determined not to review same

notice is hereby given that the initial decision became the decision of the
Commission on May 27 1976

It is Ordered That applicant is authorized to refund 2 079 69 of the

charges previously assessed Phillips Petroleum Company
It is further Ordered That applicant shall publish promptly in its

appropriate tariff the following notice

Notice is hereby given as required by the decision of the Federal Maritime
Commission in Special Docket 471 that effective March 2 1975 for purposes of refund
or waiver of freight charges on any shipments which may have been shipped during the
period from March 2 1975 through March II 1975 the contract rate to Hong Kong on

Liquified Petroleum Gas LPG Restricted to On Deck Stowage is 87 75 W M subject
to all applicable rules regulations terms and conditions of said rate and this tariff

It is further Ordered That refund of the charges shall be effectuated

within 30 days of service of this notice and applicant shall within five

days thereafter notify the Commission of the date and manner of

effectuating the refund

By the Commission

SEAL S FRANCIS C HURNEY

Secretary



FEDERAL MARITIME COMMISSION

SPECIAL DoCKET No 471

PHILLlPSIETROLEUM Co

v

PACIFIC WESTBOUND CONFERENCE

Adopted May 27 1976

Application for permission to refund a portion of the freight charges granted

INITIAL DECISION OF JOHN E COGRAVE ADMINISTRATIVE
LAW JUDGE 1

The Pacific Westbound Conference PWC has applied for permission
to refund to Phillips Petroleum Company a portion of the freight charges
on a shipment of fifty cylinders of Liquified Petroleum Gas weighing
18 800 pounds and measuring 550 cubic feet Under bill of lading dated

March 2 1975 the M S Queensville of Barber Blue Sea Lines carried
the shipment from Los Angeles to Hong Kong

The rate applicllble at the time of shipment was 239 00 WM 2 000

pounds or 40 cubic feet based on Item 340 0000 03 Pacific Westbound

Overland Tariff No 6F M C 13 The rate sought to be applied is 87 75

W M based on Item 341104 36 Pacific Coast Westbound Local Tariff
No 4F M C 12 The aggregate freight charges collected were 3 286 25
The aggregate freight charges sought to be applied are 1 206 56 The

requested refund is 2 079 69 In support of the aPplied for permission to

refund the monies applicant states

Under the Pacific Westbound Conference Local Tariff 3 FMCs up to anuary IS

1975 there was a commodity item 2575 in the tariff readitig PETROLEUM GAs

LIQUID BUTANE FUEL PRESSURING LIQUID PROPANE at the rate of 87 75

per 2000 or 40 Cft whichever produces the greater revenue W M Under Rule 24

covering Dangerous or Hazardous Cargo there was provision to except frQmthe

Dangerous and Hazardous Cargo rate per Item 695 cases in which specific commodity
rates were provided in individual commodity items or by authorized interpretation in the

tariff index Although the commodity in question Liquified Petroleum Gas must be

stowed on deck only per Code of Federal Regulations Title 46 this commodity was

excepted from the Dangerous and Hazardous Cargo rate Item 695 inasmuch as there

I This decision became the decision ofthe Commission May 27 1976
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was a specific commodity rate provided in the individual commodity items i e Item
2575

The shipment in question was an Overland shipment but as there was no specific
commodity rate in the Pacific Westbound Conference Overland Tariff 5 FMC 9 the
rate under the Local Tariff 3 was applicable as it was less than the Cargo N O S rate
in the Overland Tariff

The Pacific Westbound Conference Local Tariff 4FMC 12 and the Pacific West
bound Conference Overland Tariff 6 FMC 13 effective January 15 1975 were

completely revised changing from item rates as in the previous editions to rates on the
individual Schedule B Commodity numbers as used on the U S Customs Shipper s

Export Declaration In the revised tariffs a provision for specific rate for Liquified
Petroleum Gas at the same rate of 87 75 W M was overlooked therefore leaving the
only classification for this product under 340 0000 03 at 240 00 in the Local Tariff and
239 00 in the Overland Tariff both W M

Item 341 1040 36 added to Pacific Westbound Conference Local Tariff 4FMC 12

covering Liquified Petroleum Gas LPG restricted to On Deck stowage at 87 75 W M

effective March II 1975

Because I was unable from the foregoing to construct the precise
sequence ofevents with any degree of certainty Iwrote applicant a letter
in which I apprised applicant that from the application Iunderstood the
following to have taken place

Prior to January 15 1975 the PWC Local Tariff 3 carried a specific commodity
item 2575 reading Petroleum Gas Liquid Butane Fuel Pressuring Liquid Propane
with a rate of 87 75 per 2000 or 40 Cft whichever produces the greater revenue The
PWC Overland Tariff however carried no such specific commodity rate

A complete revision of both the Local and Overland tariffs was undertaken in order to

change from item rates as in the previous editions to rates on the individual Schedule
B Commodity numbers as used on the U S Customs Shipper s Export Declaration
The revised tariffs became effective January 15 1975 However in the revision the
specific item for Liquified Petroleum Gas at 87 75 was overlooked Presumably only in
the revised Local tariff since it never existed in the overland tariff This oversight
resulted in two items applicable to the shipment in question Item 340 0000 03 at 240 00
W Min the Local tariff and 340 0000 03 at 239 00 W M in the Overland tariff

Item 4 of your application states that the shipment in question was an Overland
shipment but as there was no specific commodity rate in the Overland Tariff 5

the rate under the Local Tariff 3 was applicable as it was less than the cargo NOS
rate in the Overland Tariff Both of these tariffs are the old prerevision tariffs

The shipment moved on bill of lading dated March 2 1975 and moved under the
Overland tariff presumably because it was an overland shipment Yet under itemI of
the application you propose to amend the revised Local tariff by the addition of Item

3411040 36

I then proposed two questions I How does an overland shipment
move or get rated under a local tariff and 2 Since there never was a

specific commodity item for Liquified Petroleum Gas in the overland
tariff how does the revision in the local tariff and its subsequent
amendment constitute grounds for authorizing the requested refund

Applicant replied by way of clarifying the matters set forth in the

application The relevant parts of the reply are as follows

Your letter of March 23 concerning Special Docket No 471 Phillips Petroleum
Company vs Pacific Westbound Conference is certainly appreciated You are abso
lutely correct as to the sequence of events outlined in paragraph 3 4 5 and 6 of your
letter
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Your question of how does an Overland Shipment move under a Local Tariff is

answered by the application of Overland Tariff Rule I which we are attaching for

your ready reference This particular portion of Overland Tariff Rule I has been in

existence for quite a few years and basically it states that where there is no specific
commodity rate contained in the Overland Tariff but there is a specific commodity rate

found in the Local Tariff and the use of that Local Tariff Rate is lower than the cargo
NOS rate level in the Overland Tariff or on a less specifically described commodity in

the Overland Tariff the use of the Local rate item may be applied to the Overland

shipment
When the Conference changed the format of its Tariffs in January 1975 ourprevious

Local and Overland Tariffs contained several hundred commodity items When we

adopted the Schedule B format these several hundred items became several thousand

items and unfortunately one of the items overlooked to be included in ourTariff was

Liquified Petroleum Gas
Since it was not the intent of the Conference to increase Shipper s Rates when the

tariff format was changed we immediately put in ourLocal Tariff a specific commodity
rate item covering the product that Phillips Petroleum Company ships The specific rate

item was put in ourLocal Tariff just as it was in our former Local Tariff and since this

specific rate in the Local Tariff was lower than the less specificalIy described

commodity and the cargo NOS rate items in ourOverland Tariff the Local rate was

made to apply

One wonders why it wouldn tbe easier and somewhat less confusing to

amend both the overland and local tariffs
Section 18b 3 ofthe Shipping Act 1916 46 USC 817 as amended by

Public Law 90298 and as further implemented by Rule 6 b Special
Docket Applications Rules ofPractice and Procedure 46 CFR 502 92 is

the law sought to be invoked Briefly it provides
The Commission may in its discretion and for good cause shown permit a

common carrier by water in the foreign commerce of the United States to refund a

portion of the freight charges colIected from a shipper or waive the collection of a

portion of the charges from a shipper where it appelU S that there is an error in a

tariff of a clerical or administrative nature or an errordue to an inadvertence in failing to

fIle a new tariff and that such refund or waiver will not result in discrimination among

shippers Furthermore prior to applying for such authority the carrier must have fIled

a new tariff which sets forth the rate on which such refund or waiver would be based

The application for refund must be fIled with the Commission within one hundred and

eighty days from the date of shipment Finally the carrier must aaree that if permission
is granted an appropriate notice will be published in its tariff or such other steps taken

as may be required to give notice of the rate on which such refund or waiver would be

based

The legislative history of the amendment to section 18 of the Shipping
Act Public Law 90298 2 specifies that carriers are authorized to make

voluntary refunds and waive the collection of a portion of their freight
charges for good cause such as bona fide mistake The nature of the

mistake was particularly described

Section 18 b appears to prohibit the Commission from authorizing relief where

through bona fide mistake on the part of the carrier the shipper is charged more than he

understood the rate to be For example a carrier after advising a shipper that he intends

1 House Report No 920 November 14 1967Toaccompany H R 9473 on Shipping ACI 916 Authorized Refund
ojCerlaln Freight Charges Statement of Purpose and Need for the BllllD Amend Provisions of the Shipping Act

916 toAuthorize the FederalMaritime Commission to Permit aCarrier to Refund aPortion a the Freight Charges
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May 4 1976

S JOHN E COGRAVE
Administrative Law Judge
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to file a reduced rate and thereafter fails to file the reduced rate with the Federal
Maritime Commission must charge the shipper under the aforementioned circumstances
the higher rates

The Senate RepOrt 3 states the Purpose of the Bill

Voluntary refunds to shippers and waiver of the collection of a portion of freight
charges are authorized where it appears that there is an error in a tariff of a clerical
nature or where through inadvertence there has been a failure to fIle a tariff reflecting
an intended rate

In view of the Overland Tariff Rule I and the obviously inadvertent
error made in changing to Schedule B nomenclature the application
should be granted

It is therefore found that
1 There was a tariff filing error due to inadvertence
2 Such refund will not result in discrimination among shippers
3 Prior to applying for authority to refund a portion of the freight

charges PWC filed a new tariff which set forth the rate on which the
refund would be based and

4 The application was f1ed within one hundred and eighty days from
the date of shipment

Accordingly the Pacific Westbound Conference will be permitted to
refund 2 079 69 to the Phillips Petroleum Company

An appropriate notice will be published in the tariff of the Pacific
Westbound Conference

Senate Report No 1078 AprilS 1968 To accompany H R 9473 on Shipping Act 1916 Authorjzed Refund of
Certain Freight Charges under Purpose of the Bill
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DoCKET No 748

EUROPEAN TRADE SPECIALISTS INC AND KUNZLE TASIN

v

PRUDENTIAL GRACE LINES INC AND THE HIPAGE CO INC

Respondent Prodential Grace Lines Inc found not to have violated sections 16 and 17

of the Shipping Act 1916

Respondent The Hipage Company Inc
found not to have violated section 16 of the

Shipping Act 1916
Issue remanded for further proceedinls with regard to aIIelled violation of section 18b

of the Shipping Act 1916 by respondent Prudential race Lines Inc

Issue remanded for further proceedinas with reprd to alleged violation of section 17 by

respondent The Hipage Company Inc

William LBorden for Complainants
John B King Jr for Respondent Th Hipage Company Inc

John H Purcell for Respondent Prudential Grace Lines Inc

REPORT AND ORDER ON REMAND

May 27 1976

By THE COMMISSION Karl E Bakke Chairman Ashton C Barrett and

James V Day Commissioners Clarence Morse Vice Chairman

concurring

PROCEEDINGS

This case arose by complaint of European Trade Specialists Inc

hereinafter European on behalfof itself as shipper and on behalf of

its consignee Kunzle Tasin hereinafter KT alleging violation of
sections of the Shipping Act 1916 the Act by Prudential Grace

Prudential and by The Hipage Co Hipage Complainant s freight
fOIwarder The Complainant alleged in summary that Prudential had

violated sections 16 17 and 18 b of the Act and that Hipage had violated

sections 16 and 17 ofthe Act

The claim in this case results from an alleged overcharge by Prudential

Commissioner Bob Casey not particlpatlna
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for freight on a single shipment ofgoods from Norfolk Virginia to Genoa

Italy aboard Prudential s vessel S S LASH ESPANA In essence

Complainants allege that the carrier Prudential misclassified the com

modity which made up the cargo and therefore applied an excessive tariff
rate in violation of section 18 b 3 of the Act In the course of this
transaction both the carrier Prudential and the forwarder Hipage are

also alleged to have acted in such a manner as to have violated sections
16 and 17 of the Act

Following certain procedural maneuvering involving the amendment of
the Complaint controversy as to proper parties complicated discovery
and disputes related thereto the case came before Chief Administrative
Law Judge Cograve for hearing Judge Cograve thereafter issued his
Initial Decision finding no violations as alleged and dismissing the

complaint Exceptions to his decision and replies thereto were du1y ftled
This proceeding came before the Commission on those exceptions and on

oral argument heard before the Commission

FACTS

The shipper European is a U S exporter based near Cleveland Ohio
its consignee and cocomplainant K T is a partnership based in Milan

Italy International Great Lakes Shipping Company also known and cited
here as Lavino ofCleveland was at the time pertinent the agent of
Prudential a common carrier by water subject to the Act Hipage is a

freight forwarder licensed by the Commission with its principal offices in
Norfolk Virginia

In January 1972 a representative of Lavino met with the President of

European to discuss a shipment ofcertain goods by European from
Norfolk to Genoa At that meeting the two parties viewed both the

commodity to be shipped and certain sales literature regarding the

product This discussion was hald to make a tentative determination of
the nature of the commodity and its likely rating under the appropriate
tariff 2 The commodity was a quantity ofdiscs made of synthetic material

impregnated with abrasives and designed to be used on industrial or

institutional floors for scrubbing and polishing The trade name of this

commodity was Roto Pads

Notwithstanding the form of the commodity i e pads the Lavino
representative informed European s President that the cargo in question
wou1d be rated as abrasive cloth under Item 0101 of the Tariff That
item provides for carriage of

Abrasive s viz

I As aresult in large measure of a confused and confusing theory of the case held by Complainants there are

many irrelevant facts brought out in the transcript briefs discovery and various motions filed by the parties In order

topare these superfluous matters down to aworkable form which is relevant to justiciable charges under the Shipping
Act we have taken certain editorial licenses No fact material or relevant to the alleged violation of the Act

however has beenomitted
2 The applicable tariff is that of the North Atlantic Mediterranean Freight Conference Tariff No IOFMC 3
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Cloth NOTin Belt Form or Rolls Not Pads Scouring or Materials Therefor

on a weight basis

Following this meeting European selected Prudential as its carrier and

space was booked upon Prudential s S S LASH ESPANA for transport
in February 1972 The booking was confirmed abooking notice was sent

to Hipage selected by Eilropean as its forwarder to Prudential s agents
in Norfolk and to Prudential s offices in New York

Hipage received its copy of the booking notice on January 17 1972
and on January 29 1972 Hipage also received European s Purchase

Order and Shipping Instructions This document contains an entry
entitled Freight commodity class of goods in which appeared the
statement Conference Item 0101 Abrasive Cloth at 122 38 per 2240
lbs The document also containtld a block entitled description of

goods Here appeared the description Roto Pads Polishing Scrub
bing

Based apparently upon European s Purchase Order and Shipping
Instructions Hipage prepared various requisite shipping documents

Among those was the ocean bill of lading on which the cargo was

described as 92 cartons Roto Pad Abrasive Floor Maintenance Pads

Upon presentation of this bill of lading to the carrier s agent the cargo
was rated Cargo NOS resulting in a freight charge of 2 738 70

including a bunker surcharge Under Tariff Item 0101 described above
the freight charges would have totaled 206 25 This sum is apparently
included in the vastly higher damages figure sought

In April 1972 following shipment and payment by consignees for the

transportation Complainants Respondents and their various agents
exchanged numerous telephone calls and much correspondence regarding
the alleged overcharge The result of this activity was the issuance in

May 1972 by Prudential s agent ofaNotice of Correction This Notice
corrected the description of the goods from Roto Pad Abrasive Floor
Maintenance Pads to Roto Pad Abrasive Floor Cloth emphasis
added with a corresponding change in applicable rates However in June

1972 this first Notice of Correction was itself corrected by a further
Notice which re instated the Cargo NOS rate but left the description
as cloth

The circumstances leading to the issuance of the second Notice are far

from clear from the record The Notice itself merely provides
As per telecon with Richard Egloff of Prudential June 12 1972 correction No 22

cancelled Correction No 23 to revert charges back as per original issuances sic of the

bill of lading

No refund was made at any time
From these basic facts Complainants have constructed their allegations

of violations of the Shipping Act by Prudential and Hipaae The alleged
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actions ofRespondents and the consequent charges against them read in

part as follows
Complainant charges the respondent companies with violations of the Shipping Act

as well as violations of the laws of contract and the laws governing principal and
agent within the context of the Shipping Act as follows

A Respondent Prudential Grace Lines offered to ship the goods under Item
Number 0101

B The complainant accepted and acted in reliance upon the offer of shipment
E Respondent Hipage Company prepared the bill of lading on a pre printed form

furnished by respondent Prudential Grace Lines The goods were described as 92
Cartons Roto Pad Abrasive Floor maintenance Pads notwithstanding complainant s

express instructions that the goods were to be described as Conference Item No 0101
Abrasive Cloth

M The representation of this agent Hipage of the interests of its principal in
arm s length dealings with a third party the carrier resulted in unjust enrichment of
the third party to the extent of more than 13 times as much money as the third
party had agreed to accept

The conduct of respondent PrudentialGrace Lines and respondent Hipage Company
is integrally intertwined as respectively principal in mct and agent in fact The result of
their joint conduct was to defraud and severely injure complainant

Upon review ofall allegations however it is clear that the gravamen
of these charges is addressed to this Commission in terms of alleged
breach by Respondents ofsuch common law principles as duties of agent
to principal common law fraud detrimental reliance and unjust enrich
ment Only briefly and obliquely do Complainants address the central
issues of the alleged violations ofsections 16 17 and 18 of the Shipping
Act

As Judge Cograve made quite clear in his Initial Decision this
Commission does not exercise the authority ofa court of law or ofequity
We administer and enforce the requirements of the Shipping Act and
related Acts When pleadings come before us in which violations of the
Act are heavily veiled in common law pleadings it becomes difficult to
distill the activities alleged to be in violation ofthe Act from those which
indicate the possible violations of some common law obligation We have
notheless reviewed the entire record in an attempt to identify with some

certainty the particular violations of the Act complained of Thus we

have not ignored the underlying theories of common law wrong but
rather have attempted to pare them down to activities at least colorably
justiciable under the mandates of sections 16 17 and 18 of the Shipping
Act 1916

DISCUSSION AND CONCLUSIONS

The Initial Decision in this case addressed the alleged violations against
the forwarder Hipage and the carrier Prudential seriatim In the interest
of clarity we will track that decision and discuss each issue raised on

exception to the decision as it arises insofar as that is possible
Judge Cograve dealt first with the violations of section 16 alleged to

have been perpetrated by Hipage From the rather unclear allegations
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I
1

contained in Complainants complaint and brief Judge Cograve deduced

that

complainants first challle Hip with a violation of section 16 which makes it

unlawful to give any person locality or description of traffic an undue or unreasonable

preference or ad vantage or to subject the same to some unreasonable prejudice or

disadvantage
Complainants assertion of a violation of section 16 is based solely upon the failure of

Hipage to clarify the commodity shipped as Tariff Item 0101 It would appear that

Hipage originally did prepare a bill of lading with that description but that someone

probably Lavino as Prudential s agent questioned the description and it was changed
to Roto Pad Abrasive Floor Maintenance Pads Thus complainants ullle H1page failed
as an agent for the Shipper to faithfully carry out its obligations to its principal
Hipllge also violated section 16 it is alleged because it did notpromptly inform its

principal European Trade that there was some question as to the proper classification of

the goods
Indeciding the issue of section 16 violations by Hipaae Judge Cograve
points out the difficulty which Complainants allegations create with
respect to a claim which is justiciable under section 16 of the Act

Apparently Complainants are deterinined that abreach by an agent of his

duty to his principal constitutes ipso facto a subjecting of a person or

locality to unreasonable prejudice or disadvantage or the giving to another

person or locality an undue or unreasonable preference or advantage In

rejecting this theory as totally untenable Judge Cograve reasoned

whatever may have been the justiciable derelictions of Hipage ullder other sections

of the Act the essence of any violation of section 16 is preference or prejudice to one to

the advantage ordetriment of a similarly situated other

Complainants repeatedly have sought to support the alleged violations

by Hipage of section 16 by claiming that Hipaae subjected Complainants
to undue prejudice or disadvantage to the advantage of the 3M Company
allegedly a competitOr of Complainants in the abrasive pad business

Judge Cograve noted that while Complainants repeatedly attempted to

show such a preference or advantage to 3M to the detriment ofEuropean
they were wholly unable to showthat the alleged competitor had ever

shipped any car o whatsoever on Prudential ships much less the

commodity involved here or that Hipagehad ever handled any shipments
of any sort for 3M While Complainants were able to show that the
introduction of Tariff Item 0101 was prompted some years previously at

the request of 3M the origin of Item 0101 is as Judge Cograve explail1ed
irrelevant to this particular case Whether or not this rate was

instigated by 3M would be of relevance only if it could be shown that 3M
also shipped a similar commodity to that of Complainant and was

assessed that rate while Complainants had been assessed ahigher rate

Undaunted by their inability to show any competitive relationship
between themselves and 3M or any other shipper Complainants attempt
to circumvent the need for a showi11l of competitive relationship citl11J
Valley Evaporating Co v Grace Lines 14 F M C 16 1970 for the

proposition that no competitive relationship need exist in order for a
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violation ofsection 16 to be found Judge Cograve discussed this case at

length in his Initial Decision and in our opinion correctly distinguished
that case from the present controversy As Judge Cograve explained the
peculiar facts of the Valley case were such that once the
Conference had established its criteria for retaining commodity rates all
shippers were entitled to equal treatment under those criteria whether or

not there was acompetitive relationship between them Thus in that
case when the conference eliminated a certain commodity rate in
violation of its own criteria a violation of section 16 could be made out

notwithstanding a lack of competitive relationships among or between

shippers
Complainants cite the holding as creating an absolute obligation

doctrine which they seek to have applied here Unfortunately as Judge
Cograve observed

complainants are unclear as to just what absolute obligation Hipage was under As
near as can be determined from a rambling and confused brief the obligation of Hipage
was to follow the instructions of European trade wherever they may lead Thus a failure
of Hipage to somehow or other see that Lavino and Prudential accepted the classification
of Item 0101 in the view of European constituted a violation of section 16

Unable to accept the allegations of Complainants in this regard Judge
Cograve dismissed the allegation that Hipage had acted in violation of
section 16

Dismissal of this allegation is challenged on exception by Complainants
Their exception is in large measure simply a restatement ofthe arguments
already advanced before the Presiding Officer and properly disposed of

by him

Rather than attempt to paraphrase Complainant s position we feel

compelled to use its own language Complainants allege that

The record shows that Hipage usually represented the interests of the Shipper and
not the interests of the carrier whereas here Hipage represented the interests of the
carrier and not the interests of the shipper by typing the freight rate the carrier wanted
contrary to received and understood shipper instructions

The heart of the charge is that Hipage was under an absolute obligation to represent
shipper interests rather than carrier interests and to advise and consult with the
shipper hefore implementing an extortionary freight charge wanted by the carrier

Thus complainants take exception to the view of the Initial Decision on Hipage in
relation to section 16 That view is inequitable and contrary to the precedent of the
cases which the Decision cites these cases having ruled that in circumstances
comparable to those obtaining here a competitive relationship need not be shown

Hipage replied to this exception specifically and took strong objection to
the position ofComplainants Hipage submits that
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In order to violate 16 of the Act 46 V S C 815 it is necessary that Hipage have

given an undue or unreasonable preference or advantaae to some person locality or

description of traffic or have subjected European Trade Specialists and Kunzel Tasin

to some unreasonable prejudice or disadvantaae As the initial decision ably points out

in order to have a violation of 16 there must be a party preferred and a party

prejudiced There was no showing at the hearing that the Hipage Company treated any

other shipper differently than it treated Complainants

As to the alleged absolute obligation to the shipper which Complainants
alleged and reargued Hipage states

it is unclear as to how Hipage could have prevented the carrier from charging the

rate that was charged That 16 imposes no such duty to prevent a carrier s application
of a certain rate on a freight forwarder is clear

Under complainants absolute obligation theory a forwarder would be under an

obligation to misdescribe goods if his principal so directed The Administrative Law

Judge discussed in detail the case of Valley Evaporating Co v Grace Line 14 F M C

16 1970 which is relied on by Complainants to support their absolute obligation theory
and succinctly stated why that decision has no application to the present case The Law

Judge s interpretation of Valley Evaporating is the correct and Complainant s exceptions
in this regard are not well taken

We conclude that Judge Cograve s denial of the absolute obligation
claim under these circumstances and the reasons cited by him are proper

What Complainants are in effect alleging under color of section 16 is

a violation by Hipage of its duty to its principal under the principles of

common law We have no jurisdiction over such a claim Further we are

of the opinion that werewe to espouse the sort ofduty allegedly owed by
Hipage to its principal compliance by a forwarder with such a duty could

well result in itself in a violation ofthe Shipping Act

The alleged violation by Hipage of section 17 of the Act is as Judge
Cograve determined two fold First it is alleged that by its inability to

secure classification of the cargo under Item 0101 Hipage betrayed the

shipper by misdescribing the commodity Second Complainant contends
that Hipage violated its duty to the shipper under section 17 by failing to

apprise the shipper of any dispute or discrepancy as to the rate to be

applied to the goods Even assuming that these charges constitute a

proper allegation of wrongdoing under the Shipping Act Judge Cograve
was unable to find that the actions of Hipage were violative of section 17

As to the first allegation Judge Cograve cited testimony in the

transcript showing Lavino s the carrier s agent skepticism as to shipper s

desired rating the subsequent description of the goods as Roto Pads

and the rating of the cargo as Cargo NOS On this basis he concluded

that
there is no question even complainllnts admit that the description Roto Pad

Abrasive Floor Maintenance Pads accurately described the commodity shipped Just

where then is the uiust and unreasonable practice engaged in by Hipage I can find

none

As to the second allegation Judge Cograve found that when the
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numerous discussions of possible overcharge were held among the parties
some months after shipment at no time was there any complaint made
by European to Hipage regarding the manner in which Hipage had
handled the matter or the efforts made by Hipage to clarify and solve the
disagreement as to freight charges Judge Cograve found that the record
of this proceeding simply would not allow him to reach any conclusion on
the issue of whether Hipage had properly informed its shipper prior to

shipment of the discrepancy in the applied rate Thus he dismissed the
section 17 charge for failure of Complainants to sustain their burden of
proof As the Presiding Officer himself explained

The record in this case simply will not allow a definitive disposition of this issue Mr
Ballard of Hipage testified that in the ordinary course of business the shipper would
have been contacted and told of the problem However Mr Meade of European Trade
had no recollection of any such call

At this point in the hearing counsel for European Trade requested a continuance for
the taking of depositions of European Trade s secretary The request was opposed I
Judge Cograve denied the request on the ground that far from being surprised by the

testimony of Mr Ballard counsel from European Trade had from the beginning made an

issue of the lack of communication from Hipage The burden of proving its case was

upon European Trade A part of that case was the failure of Hipage to inform European
Trade of the dispute over the rate when it first arose Counsel for European Trade had
every opportunity to call any witness he chose however he elected not to call Mr
Meade s secretary However in the interest of fairness I Judge Cograve allowed
counsel for complainants an opportunity to file with me after his review of the record
a motion for the takmg of depositions This was to allow complainants an opportunity to
establish their surprise on the basis of the record in the case No such motion was filed
Accordingly complainants having failed to prove Hipage had engaged in an unjust or

unreasonable practice in the handling of the shipment in question the charge that
Hipage violated section 17 of the Shipping Act is dismissed

The second allegation also includes tangentially a claim by Complain
ants that the alleged failure to inform its shippers ofdisputes incorporated
other derelictions by Hipage These include as best as we can determine

allegations that Hipage violated section 17 by failing to make an adequate
investigation of Complainants claim following shipment by failing to
conform to its usual routine in such cases and by failing to have

published any sort of regulations for the handling by Hipage of such
claims All of these alleged derelictions are said by Complainants to

subject them to undue prejudice or disadvantage to the advantage or

benefit of another in violation of section 17 Finally Hipage s alleged
failure to have published its own regulations is claimed to be a violation
ofCommission General Order 4 applicable to freight forwarders

Judge Cograve found no evidence satisfactory to him which would

justify a finding ofa violation of section 17 in any of the respects alleged
by Complainants Complainants have taken exception to this conclusion
and each finding on which it is based We will address each of these

exceptions separately
Complainants take exception to the failure of the Initial Decision to

address their contention that Hipage violated Commission General Order
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4 Complainants nowhere specified how General Order 4 may have been
breached but simply allege this conclusory argument We have been

unable to determine on our own how this claim might be supported and
have not been shown a way by Complainants In fact nothing in the law
or in the factual record in this proceeding will support this allegation
Certainly and if this be the crux of Complainant s charge there is no

requirement under section 17 of the Act that forwarders publish their

regulations and procedures Nor has this Commission either in General
Order 4 or elsewhere by rule or decision mandated that a licensed freight
forwarder must establish and publish a special body of regulations We

therefore find this exception tobe without merit 3

Additionally Complainants contend that Judge Cograve erred in

rejecting their argument that Hipage s failure to abide by its shipper s

instructions constituted an uIliust and unreasonable practice in violation
of section 17 of the Act Specifically they take issue with the Presiding
Officer s conclusion that

There is no question even complainants admit that the description Roto Pad Abrasive

Floor Maintenance Pads accurately described the commodity shipped

Complainants challenge this finding on thegrouitd that it is irrelevant
and misleading They urge thatthe important fact here is that

Hipage knew the description the shipper wanted There was a scienter here for

Hipage started to carry out the shipper s wish citation omitted emphasis oriainal
Hipage also knew the description the carrier wanted Both descriptions were equaUy
accurate

What did Respondent Hipaae do It elected fO please the carrier

III

This in the opinion of complainants is UJ1iust and unreasonable and should move the

conscience of the Commission

In reply to this exception Hipage explains its action thus

The only source of this information on which the description was based was

Complainants own shipping documents and sales literature and this description was not
something conjured up by Hipaae and Prudential Grape in an effort to def1lud either of

Complainants

The Hipage Company fulfilled its obliaatlon as a forwarder of accurately describing
the goods in preparing the bill of lading based on information supplied by the shipper
and by accurately describing the commodity did not enSlllIe in unreasonable practices
within the meaning of section 17 of the Shipping Act

This Commission concurring with Judae Cograve and Hipage fmds

3 If by this aeneraJ exception Complainants refer to a faUure by Hipap to inform its principal ofany controvellY

over the shipment inquestion we have incorporated that referenee in our dllculllon of the all led lection 17
violation by Hlpqe We have considered that action to be justiciable under secUon 17 and have Included that illuein
our order on remand
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that there is no evidence in the record ofany collusion between Hipage
and Prudential Further we agree that Hipage properly described the
cargo as it is required by the Act to do The alleged scienter seems to

us to be irrelevant to a proceeding in which the pivotal issue is simply a

determination of the nature of the commodity shipped
Complainants further allege error in the implication of the Initial

Decision that Complainants had lodged no complaint with Hipage
regarding the handling of this matter of rate classification of the goods
Complainants argue that they did complain to Hipage that Hipage failed
to make an internal investigation of this complaint that Hipage lacked
the capability to make a meaningful investigation because it kept no

record of the employees who handled the case and that the Shipping Act

imposes aduty on forwarders to provide a reasonable service in response
to complaints which was absent herethat absence being a violation of
section 17 of the Act

Since this allegation was not addressed by Hipage we have painstak
ingly reviewed the record ofthis proceeding in this regard and can find no

support for Complainants position As far as may be ascertained from
the record when Complainants brought their problem to Hipage Hipage
did in fact take reasonable steps to intercede on Complainants behalf
with the carrier and the appropriate conference Reduced to its essentials
theis exception only expresses dissatisfaction with Hipage s inability to
induce the carrier or the conference to change its position on the rating
questiorl We fail to see how this makes out a violation of section 17

Finally Complainants take exception to the conclusion of Judge
Cograve that Hipage followed its usual routine in handling the alleged
misclassification insisting that the record shows that in circumstances
such as those prevailing here the usual routine of a forwarder and of

Hipage in particular would be to inform the shipper that the carrier was

objecting to proposed tariffclassification and to obtain additional product
description from the shipper but none of this routine did respondent
Hipage carry out

Hipage in its reply insists that the normal procedures were followed

here adding that

This procedure would include examining the relevant shipping documents in an effort
to ascertain a precise description of the goods communication with the shipper if the
steamship company requested additional information in order to properly rate the
cargo and preparation of relevant custom invoices etc Emphasis ours

The record developed with respect to this issue is unclear Whether or

not Hipage was obliged to notify the shipper of any confusion and

whether or not he did so does not appear As a result we are of the

opinion that amplification of the actions or inactions involved must be
addressed at further hearing before a determination may be made with

respect to the alleged violation of section 17 We therefore are

remanding this issue to the Administrative Law Judge for further hearing
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with respect to Hipage s obligations and the sequence of events during
the relevant times

In this regard Complainants also take exception to a statement in the

Initial Decision that while Complainants were invited to file a motion to

depose certain witnesses to counter alleged surprise testimony offered
by respondents witnesses no such motion was f1led The fact is a

motion was filed and Judge Cograve ruled against the requested taking of

dispositions and denied the motion Complainants never sought reconsi
deration or Commission review of this ruling Since the testimony sought
by that motion deals with the activity ofHipage with regard to the alleged
violation of 17 which issue shall be reheard on remand we are of the

opinion that we need not rule on this exception
The issues that remain relate to charges alleged against Prudential We

will discuss these in the order determined by Judge Cograve in his Initial

Decision
The first issue raised is the alleged violation by Prudential of section 16

of the Act Complainants alleged that Prudential discriminated against
persons in that it

a discriminated in fiwor of the 3M Company and against the shipper
consignee
b discriminated in favor of the 3M Company and against shippers North

Carolina manufacturer
c discriminated in favor of respondent carrier lnd against ocean carriers

sailing from the Great Lakes and other U S ports
d discriminated in favor of respondent carrier and against other carriers

sailing from Norfolk emphasis original
e discriminated in favor of respondent carrier and gainst trans Atlantic air

freight carriersand

I discriminated in favor of Norfolk forwarders and gainst forwarders in ports
and at airports

Without going into unnecessary detail it is sufficient to relate here that
Judge Cograve found none of these allegations to be supported either by
the record or by the Complainants arguments With regard to the charge
under fJ above since Complainants themselves selected Hipage as their
forwarder Judge Cograve found great difficulty in determining how

Prudential could have discriminated in favor of a forwarder in the
selection ofwhich it had ito hand As for the issues relating to alleged
discrimination in favor of 3M Company Judge Cograve again noted the

absence of any showing that Prudential had ever carried any 3M cargo
whatsoever much less the same or similar commodity at issue here

which was given the Item 0101 rating for 3M
With respect to the alleged self preference of Prudential Judge Cograve

cited Anglo Canadian Ship Co Ltd v Mitsui S S Co Ltd 4 F M B
535 1955 to show that

the Commission expressly excluded from section 16 the concept of self prefer
ence Le in this case Pmdential would have had to prefer a carrier other than itself to

the prejudice of some other carrier gain other than itself
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Judge Cograve therefore dismissed the alleged section 16 violation as to

persons on the ground that Complainants had failed to demonstrate on
the record any preference by Prudential with respect to other carriers air
carners or freight fOIwarders

Complainants also allege violations by Prudential of section 16 with

respect to localities in that Prudential
a discriminated in favor of Minnesota France and Italy where the 3M

Company manufactures abrasive cloth and against North Carolina where shipper s

suppliers manufacture abrasive cloth and
b discriminated in favor of the State of Virginia where Norfolk is located and
against other states where other ports and where airports are located

Addressing these allegations Judge Cograve articulated a failing which

typifies Complainants brief and theory of the case He stated

here again complainants completely misread the law of preference and prejudice
under section 16 the essence of a violation of section 16 is that two similarly situated
interests are treated differently without any justification and except in somewhat special
instances there must be a competitive relationship between those two interests There is
no evidence whatsoever in the record that Prudential ever treated any locality any

differently than it treated the port of Norfolk and the State of Virginia and as already
noted there is no evidence whatsoever that Prudential ever carried any 3M Company
products

But complainants fall back on their reading of Valley Evaporating supra and what
they call the doctrine of absolute obligation

Once again Judge Cograve distinguished the Valley case and concluded

notonly must complainants show that some other interest was preferred to their
prejudice but also that the interest was a competitor The record is devoid of any such
showing Accordingly the charge that respondent Prudential violated section 16 is
dismissed

Judge Cograve then addressed the alleged violations by Prudential of

section 17 of the Act Again he felt compelled to express the allegations
in Complainants own words noting that Complainants alleged that

the false assurances of a tariff rate held out by the carrier s sales agents offend
section 17 in that

a They were unjustly discriminatory in favor of the carrier and in favor of 3M
Company and against the shipper and consignee
b They were unjustly prejudicial sic to the shipper as an exporter as compared

with the 3M Company a foreign competitor in its capacity as a manufacturer of
abrasive cloth in France and Italy
c They were unjust and unreasonable practices reflective of the absence of just
and reasonable regulations and practices

The allegation ofparagraph a above was dismissed summarily by Judge
Cograve for the obvious reason that

As noted a number of times before there is no evidence of record that Prudential ever

carried any 3M Company products much less aboard the same vessel etc as it carried

European Trade s shipment

The allegation ofparagraph b above was interpreted by Judge Cograve
to refer to the portion of section 17 which makes it unlawful for a
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common carrier by water in the foreign commerce to charge a rate which
is unjustly prejudicial to exporters from the United States as compared to
their foreign competitors On this point Judge Cograveexplained that the
words of the Act contemplate two exporters onerrom the United States

and one a foreign competitor both ofwhom are compeq for business
at some third country of destination Since the P1esidingOf6cer found
that such a situation simply was not presented here he dismissed the

allegation As he saw it

The charge as framed by complainants is based on competition from 3M Company
plants located in EuropQ France and Italy No water carriaje Ifany 3M pro4ucts is

ever alluded to Just how this situatil11 can bring into play the cite4 prohibition of
section 17 is not made clear nor is it even discussed It Is indeed typical of the many
manufactured allegations and arguments with which clmplalnanU briefs are replete
Accordingly the charge that respondent Prudential was guilty of discrimlnatiln or

prejudice under section 17 is dismissed

Under section 17 therefore there remained to be disposed of only the
allegation that Prudential engaged in anl11iust and unreasonable practice
in that its agent International Lavino did not inform European of its
Lavino s inability to bind Prudential to the rate initially quoted to Mr

Meade by Lavino Citing testimony in the transcript Judge Cograve
concluded that Lavino s npresentative was not conclusive as to the rate

applicable and that European s president was thoroughly aware through
experience of the inability of an agent to quote an authoritative rating
since the Conference and carriers were the final arbiters of the proper
rate to be charged Therefore Judge Cograve cOncludedthat

The charge that Prudential through Its agent International Lavinl committed an
unjust or unreasonable practice under section 17 If the Act Is dismissed

All of Judge Cograve s conclusions resarding section 16 and section 17

have been challensed on exception by Complainants Unfortunately
these exceptions do not differentiate between the claims under either
section but rather are lumped together Thus Complainants again urge
that Prudential violated section 17 in that it held out assurances that the
cargo would be rated under Item No 0101 that Complainant shippers
relied on this assurance to their detriment that Pludentials assurances

were not realized when it rated the cargo as Cargo NqS that this
rating made the assurances false and that these faIse assurances were

unjust and unreasonable within tile meaning If section 17 Additionally
Complainants reargue that when Prudential saw the description and tariff
commodity classification described by the shipper as shown in tile
Purchase Order and Export Shipping Instnictions Prudential s fail11e to

comply with these desires was unjust and unreasonable in violation of
section 17

Clearly Complainants position on exceptions constitutes 1lothins more

than a reargument ofcontentions made before Judge Cograveand rejected
by him While the activity sketched by Complainants might conceivably
show acontract claim at common law based on detrimental reliance it
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falls far short ofestablishing a violation of section 17 of the Act Thus we

agree with Judge Cograve s disposition of this argument and accordingly
dismiss Complainants exception in the same regard

Additionally we know ofno requirement under the Shipping Act which

obligates the carrier to acquiesce to a particular description of cargo
desired by the shipper particularly when the description desired appears
to be inaccurate The carrier s obligation in general is to rate the goods
accurately according to the descriptions available to him

Finally Complainants contend that

Complainants sought to use a tariff item which their dominant competitor in the
European market for this product the 3M Company had prompted into existence The
3M Company could have used it but complainants were improperly prevented from
using it

The import of the Initial Decision is that absent a competitive relationship
Sections 16 and 17 of the Shipping Act offered parties in the position of complainants no

remedy

The Courts and the Commission did not so hold Port ofSan Diego Valley
Evaporating and New York Foreign Freight cases cited in the Initial Decision

As we have previously stated we find that Judge Cograve has properly
interpreted and distinguished the cases cited and concur in his finding as

to the prerequisite showing under the circumstances of this case of a

competitive relationship in order for the provisions of sections 16 or 17 to

apply Further absent such a relationship or even with such a relation

ship the allegations that 3M Company prompted into existence Item 0101
and could have used it are irrelevant and misleading

The final allegation by European against Prudential is that Respondent
Prudential violated section 18 b 3 of the Act by classifying the goods
shipped as Cargo NOS The essence of this claim is that while
Prudential was prima facie justified in rating the cargo as it did with

only the bill oflading before it at some later date when other information

became available Prudential was no longer so justified and the cargo
should have been rated under Item 0101 The document on which

Complainants rely most heavily in making this argument appears to be
the Purchase Order and Export Instructions specifically that portion
which instructs the classification of the commodity to be under Item 0101

In short Complainants urged that the carrier should have been bound by
the shipper s instructions Judge Cograve concluded and properly so

however that this is not of course the real question under section

18 b 3 That question was and remains whether Item 0101 was the

proper classification under the carrier s tariff

On this issue Judge Cograve correctly noted that complainants are

caught up in an inconsistency On one hand Complainants claim that
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Based on the February 20 Bill of Lading description the shipment was correctly
classified prima facie as NOS cargo

Based on that infonnation the bill of ladinthey classified the commodity as NOS in

accord with pubHshed tariffs on file with the Commission Their action did not offend

the statute rather it implemented the statute

On the other hand Complainants went on to argue that once the carrier
came into possession of further information such as the purchase order

and shipping instructions and sales literature it should have classified the

cargo under Item 0101 As Judge Cograve stated however the difficulty
here is that the description used on the bill of lading can be and was

constructed from those very documents Further the President of

European testified that the description Roto Pad Abrasive Floor Main
tenance Pads accurately described the commodity The only question to

be answered then with regard to the alleged violation of section 18b 3
is whether this commodity should have been rated as Abrasive s Cloth
NOT in Belt form or Rolls NOT Pads Scouring or Material therefor

Judge Cograve concluded that the articles were 1 clearly pads rather

than cloth and 2 were scouring pads as so described on Complainants
own sales literature Therefore he concluded the carrier was justified in

not applying the Item 0101 rate and no violation of section 18 b 3 was

found
Complainants took exception to the disposition of the tariff classifica

tion issue They alleged that
The lellal question not defined or mentioned in the Initial Decision is whether a

shipper such as the one here to whom the Item 0101 commodity tariffwas addressed

could reasonably have understood it to include his product

The issue as framed is in the opinion of this Commission clearly
erroneous The standard for whether or not a cargo is properly rated is

only adetermination of what the goods transported actually were There
is no reasonable man standard as applied to torts at common law 4

Complainants seem to realize the inadequacy olthis objection under
the Shipping Act since they further argue the merits of the nature of the
commodity In this regard Complainants state that in their view either the

trade name description or the commodity name description is accurate

Complainants maintain that the commodity description is appropriately
rated under Tariff Item 0101 while the trade name description is
properly rated under the Cargo N O S rate

Notwithstanding these statements Complainants go on to attack the
conclusion of Judge Cograve that the product shipped was scouring pads
or material therefor hence properly excluded from the application of Item
0101 Complainants submit that it was error for the Presiding Officer to

focus on shipper sales literature which lauds the value of the removable

See eg Wtrtern Publishing Co Inc v Hapag Lloyd A G 13 S RR 161973 and United States v Farrell
Lines

1ne
13 S RR 199 at 203204 1973
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center plug of the discs as an excellent scouring pad for those hard to

get at places and concluded therefrom that the entire pad must be for
scouring since its center clearly the same material was touted as a

scouring material
In challenging this conclusion complainants argue that scouring pads

are of the ilk of S O S pads or Brillo pads to be used on pots and

pans and that the floor maintenance pads at issue here are not scouring
pads Having attempted this distinction between S O S pads and the
roto pads at issue here Complainants lapse into irrelevant argument as to

why Judge Cograve was in error In this connection they claim that since
the shipper could reasonably differentiate between its product and
kitchen scouring pads

It is obvious that a shipper such as this one to whom tariff Item 0101 was addressed
would reasonably have understood the exclusion of scouring material as exclusively

S O S and Brillo and as not excluding his product made of different material and
used for a different purpose

As we have pointed out above with respect to application oftariff
rates under section 18 b 3 the issue is not what rate a reasonable

person could expect to have applied The issue for determination is

simply what the actual nature of the commodity shipped is and whether
or not the proper tariff rate wasapplied to that commodity We are of the

opinion that Judge Cograve was completely justified in relying upon the

shipper s own sales literature and samples of the commodity itself in

attempting to determine the true nature of the goods Having thus made
this determination as to the nature of the goods the next question should
involve the propriety of the rate applied to those goods In this regard we

believe the record of this case to be inadequate
Upon review of the Respondent Prudential s applicable tariff it has

come to our attention that on the date of shipment Prudential s tariff
included a rate applicable to Pads Scouring or material therefor
which was 45 75 w m the contract rate or 50 30 w m non contract

rate 5 During the course of the entire proceeding this rate was neither
alluded to nor discussed by any party nor was it raised sua sponte by the
Administrative Law Judge We are unable to understand this lapse
particularly if indeed the commodity shipped was pads scouring or

material therefor as found by Judge Cograve This omission regarding
an apparently applicable tariff rate indicates a continuing confusion as to

the true nature of the goods and the properly applicable tariff rate Ifthe

commodity shipped were abrasive floor maintenance pads as described

in tlH bill of lading we still are unable to determine whether or not the

commodity is also pads scouring or material therefor If the latter

item no 1198 would clearly seem to be applicable However if the
former that item mayor may not be applicable We are of the opinion
that resolution ofthe exact nature of the goods shipped and therefore the

1 Item No 1198 19th Rev p 94 No Ad Mediterranean Freight Conf Tariff No IOFMC 3
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properly applicable rate requires further evidentiary hearing We are

remanding this matter to the Administrative Law Judge for further
hearings limited to the issues of the true nature of the commodity and the
tariff mte which must be applied

We have scrutinized each exception with reference to the record of this
case and the Initial Decision rendered That some specific exceptions
have not been individually discussed does not mean that we have not
considered them Some have been subsumed in other exceptions and
some are merely restatements of positions taken previously Each
however has been considered by us Where the record permits we have
determined those issues as noted in our discussion of exceptions above
Where the record is unclear we have determined that further evidence
must be adduced at rehearing and have therefore remanded certain
issues Insofar as the record addressed so far in this proceeding is

concerned we conclude for reasons stated above that Judge Cogmve s

findings and conclusions were proper and well founded as to all allegations
of violations ofsection 16 of the Shipping Act with respect to the canier
and forwarder and section 17 of the Shipping Act with respect to the

carrier
However there remain two issues which we are unable to determine

on the record of this proceeding The allegations of Hipage s dereliction
in failing to notify the shipper ofany disputes as to applicable tariff mtes

may not be decided on the unclear record before us We therefore have
determined to remand this issue in order to clarify the record in this
regard

Additionally with respect to the alleged violation of 18 b 3 by
Respondent Prudential we have determined to order further hearing in
order to determine the proper tariff rate to be applied to the goods
shipped This determination sould include considemtion of tariff items no
1198 no 0101 the Cargo NOS rate and whatever other rates may
properly be considered

Vice Chairman Morse concurring
I concur in the result but in so doing I find it unnecessary to concur in the statements

of the 1Illi0rity that there must be a competitive relationship proved in this type of case
to establish a violation of sections 16 and 17 Shipping Act 1916 Volkswagenwerk v

FMC 390 U S 261 280 1968

SEAL S FRANCIS C HURNBY
Secretary
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DOCKET No 748

EUROPEAN TRADE SPECIALISTS INC AND KUNZLE TASIN

v

PRUDENTIAL GRACE LINES INC AND THE HIPAGE CO INC

ORDER ON REMAND

These proceedings having been instituted upon complaint filed under

section 22 of the Shipping Act 1916 and the Commission having this

date made and entered its Report containing its fmdings and conclusions

thereon which Report is made a part hereofby reference

IT IS ORDERED That the issues relating to the alleged dereliction of

Respondent Hipage Company in failing to notify its shipper ofany dispute
as to the applicable tariff rate in violation of section 17 of the Shipping
Act 1916 be and hereby are ordered to be remanded for further hearing
consistent with our Report and

IT IS FURTHER ORDERED That the issues relating to the alleged
violation of section 18 b 3 of the Shipping Act 1916 by Respondent
Prudential Grace be and hereby are remanded for further hearings in

order to determine the proper tariff rate to be applied to the cargo at issue

with appropriate considerations being given to tariff items No 1198 No

0101 the Cargo N O S rate or any other rates which may be properly
considered and

IT IS FURTHER ORDERED That those portions of these proceedings
determined in our Report and not remanded by this Order for further

proceedings be and hereby are discontinued

By the Commission

SEAL S FRANCIS C HURNEY

Secretary



FEDERAL MARITIME COMMISSION

INFORMAL DOCKET No 339 0

UNION CARBIDE INTER AMERICA INC

v

VENEZUELAN LINE

NOTICE OF DETERMINATION NOT TO REVIEW

June 2 1976

Notice is hereby given that the Commission on June 2 1976

determined not to review the decision of the Settlement Officer in this

proceeding served May 27 1976

By the Commission

S JOSEPH C POLKlNG

Assistant Secretary
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INFORMAL DoCKET No 3391

UNION CARBIDE INTER AMERICA INC

v

VENEZUELAN LINE

Reparation denied

DECISION OF JUAN E PINE SEITLEMENT OFFICER 1

Union Carbide Inter America Inc complainant claims 79101 as

reparation from Venezuelan Line for an alleged freight overcharge on a

shipment carried from New York New York to Puerto Cabello
Venezuela via the MARACAIBO on Bill of Lading No 61 dated

September 25 1974 While the complainant does not specifically allege a

violation of the Shipping Act 1916 it is presumed to be Section 18bX3
The carrier denied the claim solely on the basis ofRule 11 United

States Atlantic Gulf Venezuela and Netherlands Antilles Conference

Freight Tariff F M C No 2 which time bars claims for adjustments not
received by the carrier within six months from the sailing date of the
vessel 2

The shipment consisted of 22 pallets totalling 880 bags of Synthetic
Resin Polyethylene weighing 46 090 pounds 44 880 pounds net measur

ing 1 360 cubic feet and having an invoice value of 15 950 Venezuelan
Line assessed abill for total freight charges of 2 75959 which Union

Carbide paid These charges were computed from the above conference
tariff The carrier assessed a Class lW rate from 5th Revised Page 122 A

covering Synthetic Resins N O S in bulk in bags actual value over

650 but not over 1 000 per 2 000 pounds This rate was 11650 per ton
44 880

of 2 000 pounds assessed on 22 44 short tons which produced
2 000

ocean freight revenue of 2 614 26 plus accessorial charges of 20143

1 Both parties having consented to the informal procedure of Rule 19a ofthe Commission s Rules ofPractice and
Procedure 46 CPR S02 301 304 this decision will be final unless the Commission elects to review it within 15 days
from the date ofservice thereof

I The Commission has ruled thata claim filed within two years from the date the cause of action arose must be
considered on its merits Colgate Palmolive Company v United Fruit Company Informal Docket No 115 1 served

September 30 1970 The billof lading here is dated September 25 1974 and the claim was filed November 17 1975
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assessed on a weight ton basis 3 minus a prepalletized cargo discount of
250 per weight ton amounting to 56 10 resulting in total freight charges

assessed of 2 75959
Complainant bases his computations on Item 495 of the above tariff

which contains a specific rate of 76 25 per ton of 2 000 pounds on

Resins Synthetic in bags Polyethylene actual value over 500 but not

over 700 per 2 000 pounds 26th Revised Page 62 In order to develop
the actual value of the shipment of46 090 pounds the pallet weight of22

pallets weighing 55 pounds each totalling 1 120 pounds was subtracted
therefrom resulting in a weight of44 880 pounds The shipment consisted

of
44 880

22 44 tons of2 000 pounds The value per ton of 710 78 per
2 000

2 000 pounds is greater than 700 so the claim as submitted is incorrect
Claimant apparently as the carrier alleges used the gross weight of

46 090 pounds This resulted in the use of the weight of the pallets in

computing cargo valuation ie
4

2345 tons of2 000 pounds

The invoice value divided by the above results in a valuation

per ton of 692 12 which decreases the actual value of the cargo The

weight of the pallets should not be included in the weight of the cargo to

arrive at actual value

The claim for reparation is denied
The carrier responded in this proceeding on December 11 1975 that the

correct value on the basis of the cargo as freighted should be 710 78 per
ton of 2 000 pounds Iconcur with respect to this higher value per ton

Item 2 L of the suQject tariff provides
Wherever different rates or ratinas accordinll to the value of a commodity are

provided herein it shall be understood that the value specified inwriting by the shipper
is the actual value per ton of 40 cubic feet or 2 000 pounds as cargo is freighted The

lower basis is available only where the actual value of such commodity does not exceed

the limitation indicated

The carrier further countercharges that the following description and
rate under Item 495 26th Revised Page 62 should apply Synthetic
Resins N O S in other packing actual value over 500 00 but not over

700 00 per freight ton94 75 per ton of 40 cubic feet or 2 000 pounds
whichever is the greater The carrier would compute the charges under

the above description as follows

3 The exception to the weitht ton basis is the charae of three cents per packaae asscssed on all shipments to

Venezuelaper tariff Item9 entided ADDITIONAL CHARGES

19 F M C



1 224 0 94 75
Bunker Surcharge 4 80 nnnnn nnn

Port Congestion SIC 3 00 n nn n
nn

Less Pallet Discount 2 50
nnn n n nnn

kg charge on 880 bags 311 n nnnn nnnn

Correct Charge n n nnnn
n

As billed n

2 889 35
146 88
9180

7650

26 40

3 087 93
2 75959
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Calculating the valuation on the basis of 1 36010 cubic feet less 10 Pallet Allowance
per Item 26 the total cubic feet should be 1 22410 the valuation is 521 24per cubic feet
and the rateshould have been 94 75 40 eft The correct charges are

Undercharge n
nn n nn nn 328 34

Complainant will be billed for the undercharge shown above

I do not agree with the carrier s expressed intent in its December 11
1975 rebuttal of the claim to bill for an undercharge on this shipment
Such a billing would be based on the commodity description Synthetic
Resins N O S in other packing

The original commodity description on the Bill ofLading880 bags of
Synthetic Resin Polyethylene is specific as to packing This description is
found on 5th Revised Page 122 ASynthetic Resins N O S in bulk in
bags actual value over 650 but not over 1 000 per 2 000 poundsclass
lW 11650

In United States v Gulf Refining Company 268 US 542 546 1925
it was held that When a commodity shipped is included in more than
one tariff designation that which is more specific will be held applicable
And where two descriptions and tariffs are equally appropriate the
shipper is entitled to have applied the one specifying the lower rate

The latter more specific description also results in lower transportation
costs to the shipper

Under these circumstances any billing over the 2 75959 paid by
claimant to the carrier would be in violation of Section 18 b 3 of the
Shipping Act 1916

The initial charges assessed by the carrier were correct reparation is
denied claimant and any attempt for additional billing on this shipment
by the carrier based on the information in this proceeding would be

contrary to the Shipping Act 1916 as indicated above

S JUAN E PiNE
Settlement Officer

19 F M C



FEDERAL MARITIME COMMISSION

SPECIAL DOCKET 479

THE BUCKEYE CELLULOSE CORPORATION

v

SEA LAND SERVICE INC

NOTICE OF ADOPTION OF INITIAL DECISION AND ORDER

PERMfITING WAIVER OF CHARGES

June 9 1976

No exceptions having been taken to the initial decision in this

proceeding and the Commission having determined not to review same

notice is hereby given that the initial decision became the decision of the

Commission on June 9 1976
It is Ordered That applicant is authorized to waive collection of

560 00 of the charges previously assessed Buckeye Cellulose Corp
It is further Ordered That applicant shall publish promptly in its

appropriate tariff the fonowing notice
Notice is hereby given as required by the decision of the Federal Maritime

Commission in Special Docket 479thateffective October 24 1975 for purposes of

refund or waiver of freight charlles on any shipments which may have been shipped
during the period from October 24 1975 throullh December IS 1975 the rate on

Woodpulp Chemical from Charleston South Carolina minimum 20WT per container
is 50 00 W subject to all applicable rules regulations terms and conditions of said rate

and this tariff

It is further Ordered That waiver of the charges shall be effectuated

within 30 days of service of this notice and applicant shall within five

days thereafter notify the Commission of the date and manner of

effectuating the waiver
By the Commission

1

SEAL S FRANCIS C HURNEY

Secretary
i

1

170 19 F M C



FEDERAL MARTfIME COMMISSION

SPECIAL DOCKET NO 49

THE BUCKEYE CELLULOSE CORPORATION

V

SEALAND SERVICE INC

Adopted June 9 1976

Applicaiongranted

INTfIAL DECISION OF JOIIN E COGRAVE ADMINISTRATIVE

LAW NDGE

SeaLand Service Inc has applied for percnission to waive colleclion

of a portion of the freight charges on a shipment by Buckeye Cellulose

Corporation The shipment was 84500 lbs of Woodpulp chemical
which was carried by SeaLand from Charleston South Carolina to

Bazcelona Spain under aSeaLandbill of lading dated October 31 1975

The rate applicable at the time was 6400per 2240 Ibs SeaLand
Freight TariffNo 168B Item 17850 4th Revised Page 192 Total freight
charges underthe 6400rate were258113The rate soughtto be

applied is 5000per2240 Ibs which would result in totalfieight chazges
of202113Pemussion to waive the collection of 56000is sought

In order to meet the rates of the competition from South Adantic poRs
to Spanish ports SeaLandssales representative in St Louis Missouri
and Buckeye negotiated a rate of 5000per long ton minimum 20 tons

per container on chemical woodpulp from Chazleston to Barcelona The

negotiations centered around a two containerload shipment which was to

connect with a SeaLand sailing scheduled for October 24 1975 The

5000 rate was accepted and a teletype conSrming that fact and

requesting unmediate publication was sent on October 15 1975 by the
St Louis representative to SeaLandsMediterranean Pricing Division

Actual publicafion should have been made in Item 17850 in SeaLands
Tariff 168BFM73which would have made the 5000 rate appGcablb
to Spanish ports However through clerical error the tariff publishing
officer instructed publication to ports in France and Italy instead of

Thii decisioe beceme We decisian ohhe Commission June9 196

19FMC j71
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Spanish ports Thus Item 8200 of Tariff 168B not the intended Item
17850 was amended leaving in effect the 6400 rate from Charleston to
Barcelona The Buckeye shipment left Charleston on October 31 1975
and since the error had not been discovered the SeaIand bill of lading
9754541416 was freighted at the 64Q0 rate with the resultant
aggregate charges of258113 Buckeye however paid the freight on the
basis of the promised 5000 rate total202113 and this apparently led
to the discovery of the error The ermr was corrected on December 13
1975 by amending Item 17850 through the filing of 9th Revised Page 192
of Tariff 16B In urging that the agplicatian be gianted SeaLand says
that the Erroneous publication of the negotiated rate to ports in France
and Italy instead of ports in Spain was the result entirely of the clerical
mistake on the part of respondenYs pricing personnel
SeaLand knows of no other shipments of the commodity for the time

involved
Section 18b3 ofthe Shipping Act 1916 46 USC 817 as amended by

Public Law90298 and as further implemented by Rule 6b Special
Docket Applications Rules of Practice and Procedure 46 CFR 50242 is
the law sought to be invoked Briefly it provides

The Commisaion may in its diacretion and for good cause ehown permit s

common carrier by water in the foreigrt commerce oP the Uniiad Statea to refttnd a

portion of the freight charQea collected from a ahipper or waive tha collection oP a

portion of the charges from a shipper where it appeara that there is an errorin a

tariffof a clerical or adminiatrative nature or an errordue ta an inadvertence in failinQ to
file a new tariff and that achrtLnd or waiver will not reault in diactimination amony
shippers Furthermore prior to aFFlyinQ for suc6 authority the carrier muet haro filed
a naw tariffwhich sets forth the rate ort which such rofund or waiver would be bssed
The applicsdon for refund mast be ftled with the Commiseion within one hundted aed
eighty daye 8rom tha date of ahipmont Finally Uia cazrier muat aQree thai if permieslon
is Qrentod ert appmpriafs rtotice avilL6e pu6lished in ite tarl br euch other atepa takea
as may be roquired to giva notice oE tha ratoonEvhfch ertch rafaad or waivar would be
based

The lsgislative history of1amendment to section18of tke 5hipping
Act Pullic Law 90248 2 spece that carriere are axthorized Eoe
voluntary refunds and waive the eolleetion of a potion ofiheir feeight
charges for good cauae svcl as bona Fde mistake The nature ofthe
mistake was particularly describad

Saction 186appeace to prohibi tfia Commiasion Yrom suthQrizing relief where
through boafide miataka on the part of tLa caFrierteahigper ie oharged moro thau he
undaretQOd the rste to be Fo cxamgle a carIer atter advieina ashipper th6t he infends
to Yle a reduced rate and thereaFfer faila to file tho reducod rate with thc Fcdoral
Maritima Commission must charge the shipper under tho aforemenUoned circumstances
tha hiQher rates

The Senate Report3 states the Furpaseofthe Blll

Houce Report No 920 November 1417Pa accompapyHA947j oaShlpping Act 916 Aurhorizad Relhnu
ojCarmin FrelBhr Eharges Seatemeat ojpurpats and Nsed for tho BIU ro AmanQ provlikna af he ShlQping Ac1916 o Authorhe rhe Fedeml MaAtlmo Commission opermU aCorder roRqund aPartton ojPoe Frstph C6argea9enate Report No 1078 ApA 18To acqampany HA9Non SFtpPing Ac6 19l6 Aufharlud RyGnd o
Certaln FrNgh Charges undar Purpose of tleBill

19 FMC
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Voluntary refunds to shippers and waiver of the collection of aportion of freight
charges are authorized where it appears that there is an error in a tariff ofa clerical
nature or where through inadvertence there has been a failure to file a tariff reflecting
an intended rate

The type ofclerical emor here involved is the kind that can be remedied
under section 18b3 and the application should be granted

It is therefore found that
1 There was a tariff enor due to inadvertence
2 Granting permission to waive collection of aportion of the freight

charges will not result in discrimination among shippers
3 Prior to applying for permission to refund a portion of the freight

charges SeaLand filed a new taiiff setting forth the rate upon which the
waiver is to be based and

4 The application was filed within 180 days ofthe date of shipment
Accordingly SeaLand is permitted to waive collection of56000from

the Buckeye Cellulose Corporation
An appropriate notice will be published in the tariff ofSeaLand

S TOHN E COGRAVE
Administrative Law Judge

WASHINGTON DC
May 18 1976

FMC



FEDERAL MARITIME COMMISSION

SPECIAL DOCKET NO 4S

THE GOODYEAR TIRE ceC RUBBER CO

v

DELTA SEAMSHIP LINES INC

NOTICE OF ADOPTTON OF INITIAL DECISION AND ORDER
PERMITTING REFUND OF CHARGES

June 9 976

No exceptions having been taken to the initial decision in this

proceeding and the Commission having determined not to review same
notice is hereby given that the initial decision became the decision of the

Commission on June 9 1976
It is Ordered That appGcant is authorized o refund146960of the

charges previously assessed Goodyear Tve Rubber Co
It is further Ordered That applicant shall publish promptly in its

appropriate tariff he following notice

Noice is hereby given as required by the decision of he Federaf Mariime

Commission in Special Docket 475 that effective January 1 1976 for purposes of rcfund

or waiver of freight charges on any shipmenswhich may have been shipped during the

period from Ianuary 1 I976 through January 21 1976 the rate on Coal Tar non
hazardousis E13350WMsubject ro all applicable rules regulations terms and
conditions of said rate and this tarill

It is further Ordered That refund of the chazges shall be effectuated
r within 30 days of service of this notice and applicant shall within five

days hereafter notify the Commission of the date and manner of

effectuating he refund

By the Commission

SEAL S FxnNCsC HuweY
Secretary

14 19 FMC
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FEDERAL MARITIME COMMISSION

SPECIAL DOCKET No 475

THE GooDYEAR TIRE RUBBER CO

v

DELTA STEAMSHIP LINES INC

Adopted June 9 1976

Application for refund granted

INITIAL DECISION OF JOHN E COGRAVE ADMINISTRATIVE
LAW JUDGE 1

Delta Steamship lines has made application to refund a portion of the
freight charges collected from The Goodyear Tire Rubber Co on a

shipment ofCoal Tar Non hazardous carried aboard the Delta Sud from
Houston Texas to Santos Brazil

The shipment of coal tar which moved under a Delta bill of lading
dated January 9 1976 2 weighed 72 823 pounds and measured 2 672 cubic
feet The aggregate freight charges collected for the shipment were

11 055 40 The basis for the aggregate freight was the Cargo N O S rate
of 15550 W M found in the Inter American Freight Conference Tariff
Sec A F M C No II

This application requests permission to apply a rate of 13350 W M
which would result in aggregate freight charges of 9 585 80 and a refund
to Goodyear of 1 469 60 In support of its request for refund applicant
states

COAL TAR Non Hazardous was through Administrative error inadvertently
omitted from our revised freight tariffF M C 11 Page No 165 which became effective
January I 1976 The item had been carried in previous tariffs for more than 20 years
On discovery of the omission the description was reinstated in the tariff effective
January 21 1976 as per copy of tariff Correction No 64 attached There are also
attached copies of original Page No 165 reflecting the omission There are also attached
copies of 32nd Revised Page No 172 to our tariff F M C No 7 reflecting the inclusion
of this item in the previous tariff just prior to its reissuance copies of the paid freight
bill the ocean bill of lading covering the shipment on which this application is based and

I Thisdecision became the decision ofthe Commission June 9 1976
t Through error the wrong bill of lading was attached to the application This error was corrected and the proper

bill of lading is now apart of the record
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1st Revised Page No 21 to LA F C Tariff F M C No 11 reflecting the Bunker

Surcharge in effect at time the shipment moved
We have verified with all members of the Inter American Freiaht Conference Section

A they either had no sailing during the period in question or carried no Coal Tar Non

Hazardous shipments other than that covered by this application Effective Jan I

1976 there was a general rate increase of approximately 5 5 which accounts for the

difference between the rate in effect last Dec 127 00W Mand 133 50 W M

Section 18bX3 of the Shipping Act 1916 46 USC 817 as amended by
Public Law 90298 and as further implemented by Rule 6 b Special
Docket Applications Rules of Practice and Procedure 46 CPR 502 92 is

the law sought to be invoked Briefly it provides

The Commission may in its discretion and for good cause shown permit a

common carrier by water in the foreian commerce of the United States to refund a

portion of the freight charges collected from a shipper or waive the collection of a

portion of the charges from a shipper where it appears that there is an error in a

tariff of a clerical or administrative nature or an errordue to an inadvertence in fai1ina to

file a new tariff and that such refund or waiver will not result in discrimination among
shippers Furthermore prior to applying for such authority the carrier must have tiled

a new tariff which sets forth the rate on which such refund or waiver would be based
The application for refund must be tiled with the Commission within one hundred and

eighty days from the date of shipment
Finally the carrier must agree that if permission is granted an appropriate notice will

be published in its tariff or such other steps taken as may be required to give notice of

the rate on which such refund or waiver would be based

The legislative history of the amendment to section 18 of the Shipping
Act Public Law 90298 3 specifies that carriers are authorized to make
voluntary refunds and waive the collection of a portion of their freight
charges for good cause such as bona fide mistake The nature of the

mistake was particularly described

Section 18 b appears to prohibit the Commission from authorizinll relief where

through bona fide mistake on the part of the carrier the shipper is charged more than he

understood the rate to be For example a carrier after advisinll a shipper that he intends

to file a reduced rate and thereafter fails to file the reduced rate with the Federal

Maritime Commission must charge the shipper under the aforementioned circumstances

the higher rates

The Senate Report 4 states the Purpose of the Bill

Voluntary refunds to shippers and waiver of the collection of a portion of freillht
charges are authorized where it appears that there is an error in a tariff of a clerical
nature or where through inadvertence there has been a failure to tile a tariff reflectinll
an intended rate

The administrative error by which applicant inadvertently omitted the
Coal Tar item is clearly the kind of relief contemplated under section

18b
It is therefore found that

3 House Report No 920 November 14 1967 Toaccompany H R 9473 onShlppln Act 1916 Authorized RefilM
of Certain Freight Charges Statement of Purpose and Needfor the Bill to Amend Provisions of the Shipping Act

19 6 to Authorize the Federal Maritime Commission to Permit aCarrier toRefund aPortion of the Freight Charges
4 Senate Report No 1078 April S 1968 Toaccompany H R 9473 on Shipping Act 1916 Authoriled Refund OJ

Certuin Freight Charges under Purpose o the Bill

19 F M C



S JOHN E COGRAVE
Administrative Law Judge
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I There was an administrative error due to an inadvertence in failing
to include the specific commodity item Coal Tar Non hazardous in the

reissued tariff
2 Such refund will not result in discrimination among shippers
3 Prior to applying for authority to refund a portion of the freight

charges Delta Steamship Lines Inc filed a new tariff which set forth

the rate on which the refund would be based and

4 The application was filed within one hundred and eighty days from

the date of shipment
Accordingly the Delta Steamship Lines Inc will be permitted to

refund 1 469 60 to the Goodyear Tire Rubber Co

An appropriate notice will be published in the tariff of the Delta

Steamship Lines Inc

WASHINGTON D C

May 13 1976

19 F M C



FEDERAL MARITIME COMMISSION

SPECIAL DoCKET No 477

WYANDOT EXPORTING CO

v

SEA LAND SERVICE lNC

I

NOTICE OF AOOPfION OF INITIAL DECISION AND ORDER
PERMITTING WAIVER OF CHARGES

June 9 1976

No exceptions having been taken to the initial decision in this

proceeding and the Commission having determined not to review same

notice is hereby given that the initial decision became the decision of the

Commission on June 9 1976

It is Ordered That applicant is authorized to waive collection of

1 36 of the charges previously assessed Wyandot Exporting Co

lt is further Ordered That applicant shall publish promptly in its

appropriate tariff the following notice

Notice is hereby given as required by the decision of the Federal Maritime

Commission in Special Docket 477 that effective October IS 1975 for purposes of

refund or waiver of freight charges on any shipments which may have been shipped
during the period from October 15 1975 through October 17 1975 the rate on

Popcorn Raw Off Ear in bags or cases is 64 50 W subject to all applicable rules

regulations tenns and conditions of said rate and this tariff

lt is further Ordered That waiver of the charges shall be effectuated

within 30 days of service of this notice and applicant shall within five

days thereafter notify the Commission of the date and manner of

effectuating the waiver
By the Commission

SEAL S FRANCIS C HURNEY

Secretary

178 19 F M C



FEDERAL MARITIME COMMISSION

SPECIAL DOCKET NO 4

WYANDOT EXPORTING CO

v

SEALAND SERVICEINC

Adopted June 9 1976

AppGcation grented

INITIAL DECISION OFJOIIN E COGRAVE ADMINISTRATNE
LAW JUDGE

SeaLand Service Inc seeks permission to waive collection of a

portion of the freight charges on a shipment Popcom Raw Off Eaz in

bags or cases weighing 44440 lbs which was carried by SeaLand firom

Fliabeth New Jersey to Valencia Spain
From the application it would appeaz that when SeaLandssales

representative was soliciting the export shipments of Wyandot Exporting
Company he was told on October 9 1975 ofa shipment ready to move

to Valencia Spain Wyandot agrzd to let SeaLand have the shipment if
it met a rate of6450 per ton offered Wyandot by a competing carrier
The iate in effect at thetne was 7550per ton less 10 percent houseto
house discount SeaLand Tariff No 166 FMC43Item 6480 lth

Revised Page 106
SeaLandsnext sailing to Valencia was the SSLos Angeles Voyage

11E then scheduled to sail fmm Elizabeth on October 14 1975 On

October 9 1475 the sales representative got approval of the 6450 rate

by phone from SeaLandsMediterranean Pricing Division The sales

representative requested an effective date of October 13 1975 At 130
PMon October 9 1975 the sales representa6ve confirmed by teletype
the phone request and the Mediterranean Pricing Divisionsagreement to

the 6450 rate However the sales representative farled to include in the

message the proposed effective date of October 13 1975 SeaLand

describes whathappened next

TAu deceion beume the decbion o the Commusioe une 9 196

19 FMC 179
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Adminietrative oversight by the Pricina Division in faiing to process prompUy tha

requeat for publlcation and 0lina of tho eQroed cate with thia Commisaion and cladcal

failure to recall and attach to it the verbal requaet for effectlve date of October 13
reaulted in delay until hieeday October 14 of Pormal publication inetructiona to Sea

Iands tariffpubliahinQocer Not knowiny that the propoaed rate was meant to be

effective for a sailing acheduled for that esme d4y the tariffpubliehinQ officer fopowed

his normal proceduie by BlinQ the reduced rste to becomeoective in time for the mxt

sailing then acheduled for OcWber 21 Filin was made on Qctobar 17 1473 by teletype
to Branch I Item 6480 on 12th Revised PaQe 06 to TarifP No 166 FMG43

Unaware of the failure to secure the October 13 1975 effecdve date

for the 6450 rate Wyandot forwardedtheahipment and it was loaded
on board the SSLos Angeles on October 15 1975 and the ship sailed
the same day The SeaLandbill of lading covering the shipment freighted
at the 7550 per ton less 10peroent rate and the aggiegate freight charges
of134808 were computed on that basis Wyandot however recalcu
lated the charges using the promised 6430 rate and paid a total charge of

115172 The shortpayment of 19636 was discovered during proc

essing through accounting and rate teview channels and this led to the
i further discovery of the failure to secure the October 13 1975 effective

date

J Thus as SeaLand puts it late publication of the reduced rate per

ton was the result entirely ofSeaLandsadministrative failure to

promptly process a tariff publication when time was of the essence
compounded by a clerical failure to include in the publication instructtons
the effective date that was spaciflcally desired

No other Special Docket Applisafions htvolving this iate situation har
been led and SeaLand knows of no other shipments of the same

commodity during this period from other ahippers
Section 18b3 ofthe Slvpping Act 191f 4Cr USC 817 as amended by

Public Law90298 and as further implementcd by RWe6b Special
Docket Applications Rules of Practice nd Procedure 46 CFR 5029 is
the law sought to be invoked Briefly it provides

The Commisaion may in its diecrotion and for ood caueshown permit a

common carrier by water in the forei commerce of the Unlud States to rofund a

portion of the froihtcharQas collectnd frorti a shigper or walve the collection ofa

portion of the charges from a ahipper wfiere it apgesrs that there ie sn error in a

tariff of a clerical oradminiatcative natura oranerror due W an inadvertonce in failleg to
file a new tariff and that euch refund ar waiKer wiil not reault in discrimtnation amonQ

shippera Purthermoro prior to applyma foranCh euthority the carer muet have 81ed
a naw tariff which eeta foRh the rataon w6ichauch rotlmdnrwaivar would ba based

The application for refund muat be filed with the Cummieaion withip one hundrad and

eighty days from tha date of ehipment FinaFly tho carlermust aaroe thaE if permi9eion
is granted an appropriate notice will be publiehesi in its tafF or such other ateps taken

1 as may be requirned to give notice of the rau on which such roPund or weiver woulibo
based

The legislative history of the amendment to section IS of the Shipping

19 FMC
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Act Public Law 902982 specifies that carriers are authorized to make
voluntary refunds and waive the collection of a portion of their freight
charges for good cause such as bona fide mistake The nature of the
mistake wasparticulady described

Section 18bappears to prohibit the Commission fmm authorizing relief where
through bona fide mistake on the part of the carrier the shipper is charged more than he
understood the rate to be For example a carrier after advising a shipper that he intends
to file a reduced rate and thereafter fails to file the reduced rate with the Federal
Maritime Commission must charge the shipper under the aforementioned circumstances
the higher rates

The Senate Report3 states the Purpose of the Bill

Voluntary refunds to shippers and waiver of the collection of a portion of freight
charges are authorized where it appears that there is an error in a tariff of a clerical
nature or where through inadvertence there has been a failure to file a tariff reflecting
an intended rate

Qvite obviously the administra6ve and clerical oversight set out above
is of the kind contemplated by section 18b3 The application should be
granted

It is therefore found that
1 There was a tariff filing error due to inadvertence
2 The gran6ng of the requested waiver will not result in discrimination

among shippers
3 Prior to applying for permission to waive the collection ofa portion

of the freight charges SeaLand filed a new tariff setting forth the rate

upon which the waiver is to be based and
4 The application was filed within 18Qdays of the date ofshipment
Accordingly SeaLand is granted permission to waive the collecdon of

19636from Wyandot Exporting Company
An appropriate nodce will be published in the tariff ofSeaLand

S JOHN E COGRAVE
Administrative Law Judge

VASHINGTON DC
vlay 18 1976

House Report No 920 November 14 1967fo accompany HR9473 on ShivPnBAct l96Aurhorized Rejimd
fCermin Freigltl CurRes Smlemenf of Purpose and Needjor tbe Bil to Amend Provisions of he Shipping Act

96mAutlroriethe FeAerul Mnrilime Comrnissian nPermil aCarrier ro Refund aPorfion ofthe Freight Charges
Senace Report No 1078 April 5 1966To accompeny HR9473 on ShivPing Ac4 96AutHorized Refund of

ertuin Freiglr Charges underPnpnse of Ihe Bill

Curiously enough butwihourelevance to grenting it Wyandot was unaware of the appiication ofSeaLandto

vaive collection ofthe moniesSee ktterfrom Wyendot to me dated April 20 1976

FMC



FEDERAL MARTIIME COMMISSION

DOCKET No7511

INDEPENDENT OCEAN FREIGHT FORWARDER APPLICATION SEQUOIA
FORWARDERS COMPANY

Applicant for an ocean freight forwarder license found to be independent of shipper or

consignee interests as required by section 1 of the Shipping Act 1916 Application
granted

Robert T Basseches for Applicant
John Robert Ewers and Joseph B Stunt as Hearing Counsel

REPORT

June 16 1976

BY THE COMMISSION Karl E Bakke Chairman Clarence Morse Vice
Chairman Ashton C Barrett Bob Casey and James V Day
Commissioners

This proceeding was instituted by the Commission to determine
whether the common ownership of Sequoia Forwarders Company Se
quoia an applicant for an independent ocean freight forwarder license
and CalWest Produce Enterprises CalWest a produce broker for a

client engaged in the movement of produce in the export commerce of the
United States by third parties leaves Sequoia in the position of
independence from shippers as required by section 1 of the Shipping Act
1916 the Act

Hearings were held and Administrative Law Judge William Beasley
Harris has issued an Initial Decision in which he denied Sequoias
application for a license Applicant has filed exceptions to the Initial
Decision to which Hearing Counsel have replied We heard oral argument

FACTS

The relevant stipulated facts are essentially as follows
Two individuals who equally own Sequoia a partnership established in

Section 1 of the Act defines an indeNtdent ocean freight fotwatder as

a person carrying on the business of forwarding for a consideration who is not a shipper orconsignee oraseller
orpurchaser of shipments to foreign countries nor has any beneficial interest therein nor directly or indirectly
controls oris controlled by such shipper or consignee or by any person having such a beneficial interest

182 19 FMC
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1974 also equally own CalWest a corporation CalWest acts solely as a

licensed produce broker under the Perishable Agricultural Commodities
Act 19302In such capacity approximately 20 to 25 percent ofCalWests
time is spent as the broker of fresh produce for American Foods AB
American Foods a Swedish company which purchases produce from
the United States for consumption in Sweden3Neither CalWest nor

American Foods has any financial or proprietary interest in one another
Except for the price of lettuce produce CalWest generally includes its

brokerage in the agreed sales price and its brokerage fee is not identified
as a separate charge on the invoice CalWests principal American
Foods pays the invoice amount including brokerage directly to the seller
who in turn remits the brokerage fee to CalWest

While CalWest has complete freedom to search out various sellers of

produce to determine what produce are available it has no leeway with

respect to price and quantity on produce that meet the requirements of
American Foods and have subsequently become the subject of negotia
tions betweenCalWestand the American supplier ofproduce These two

requirements are firmly dictated by American Foods through almost daily
communications with CalWestalthough there is no continuing contract
between them

During the negotiations on contracts for produce the seller is aware

that CalWest is acting only as abroker for American Foods and not as a

purchaser or seller for CalWestsown or joint account Accordingly the
seller invoices the purchase price directly to American Foods CalWest
never guarantees the performance of American Foods nor otherwise
shares in the risk ofsale in fact unless specifically agreed CalWest
assumes no responsibility for payment of the sellersinvoice Further
CalWestnever advances its own funds for payment ofsuch invoices nor

does it retain any common law or statutory lien or interest in the produce
contracted for4

In addition to negotiating on behalf of American Foods CalWestwill

inspect the produce purchased to insure quality and when requested
arrange overland transportation for the produce in American Foods

name from the sellersstorage area For these services CalWest is paid
the uniform industry brokerage fee of 10 cents for each box ofproduce
subject to the contract Under Department of Agriculture regulations
such brokerage fee is earned by CalWest once awritten confirmation of
sale has been executed whether or not the contract is performed

This statute authorizes produce brokers such as CalWest to be

engaged in the business of negotiating sales and purchases ofany perishable agricultural commodity in interstate
orforeign commerce fororon behalfof the vendor or the purchaser respectively 7USC499a7

Of the dozen foreign consignees forwhich CalWest acts as aproduce broker only American Foods utilizes ocean

transportation in the foreign commerce of the United States

CalWest never physically takes possession ofthe produce nor does its name appear on either the invoice covering
the sale of produce except as broker oron the billoflading
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INITIAL DECISION

In denying Sequoiasapplication for a license the Presiding Officer
first rejected all arguments of both parties relating to the legislative history
of the freight forwarder legislation and specifically to that portion of the
legislative history dealing with the independence requirement of section
1 of the Act on the stated grounds that such arguments have been

disposed of by the Zanelli case5 and that therefore any further
consideration discussion or suggestion would cloud rather than

clarify the matter
The Presiding Officer next addressed the matter of whether Applicant

heKc Sequoia possessed the requisite independence from shipper inter

ests to qualify it for a freight forwarders license After reciting the

conflicting positions taken by the parties the Presiding Officer summarily
concluded that he

agreedwith the position and reasoning of Hearing Counsel and such other reasons

as given5in finding that CalWest is an agent for a consignee and as such CalWest is

not independent nor will be independent within the meaning of section I of the

ActrFootnotes Added

POSITION OF THE PARTIES

Sequoia excepts to the denial of its application for a license taking
issue with the Presiding Officers conclusion that Sequoia is not inde
pendent within the meaning of section I of the Act Its arguments for
the most part are but recapitulations of arguments advanced before the

Presiding Officer
Sequoia first argues that if the Presiding Officer had not ignored the

legislative history of the freight forwarder law he would not have
misinterpreted the courts opinion in Zanelli Sequoia contends that had

Hugo Zanelli dibla Hugo ZonelN Co FMC 1974 14 SRR1266 AFd per curlam 1
Zanelft v Federal Maritime Commission 524 F2d 1000 5th Ch 1975

r The other reasons given appearto relate to his collateral findings that1Sequoia has been conducting AvW
forwarding operations prior to submitting its present application 2thelicense application was being filed as aresul
of dissatisfaction with existing West Coast freight forwarding service and 3 Sequoias request for a license is an

intended to serve the best interests of thepublic We agree withHewing Counsel that these findings are beyond th
issue set for hearing and are not related to the decision onthe one issue properly before the Administrative Law

Judge They will accordingly be disregarded as irrelevant
I In their brief before the Presiding Officer Hearing Counsel took the position Inter alla that Applicant couldno

be licensed as an independent ocean freight forwarder because its altar egoCalWest acts as apurchasing agent to
a consignee andpurchaser ofshipments moving to foreign countries by oceangoing commolt carriers contrary to tb

independence requirement of section I of the Act In support of this proposition Hearing Counsel referred to th
courts opinion in Zunelg wherein itwas stated that

an independent ocean freight forwarder cannot hold each alicense If he acts as ashipper agentfor aconsignee
sator financieror has obtained abeneficial interest in the goods shipped emphasis theirs

Hearing Counsel viewedthis language uacknowledging acongressional Intent that a forwarder be abaolateP

independent and precludingCalWestsactivities here

Hearing Counsel also relied on the change in language between theearlier definition of the term foreignfreigh
forwarder and that finally adopted noting that while the earlier definition would have specifically allowed varlov

persons including resident buyers and broken to be licensed as foreign freight forwarders the Iegislatio
finally adopted excluded such persons

The reason for this absolute independence requirement Hearing Counsel explained was became Congress wa

intent on not only haltingthe payment ofrebates butoleo defining the rote of forwarders and setting standards to

industry Hewing Couasel was of theopinion that the licensing of Sequoia under the circumstances presented hw

would pave the way forpossible rebating and other potential abuses the licensing previsions were intended to prevent
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the Presiding Officer reviewed the purpose and intent of the freight
forwarder laws he would have realized that the court in Zanelli was

only restating the congressional mandate that only when an applicant fits

within any of the statutorily prohibited categories of section 1 is the bar

to licensing absolute Applicant points out that when Congress adopted
the language ofsection 1 it did so with the express purpose ofprohibiting
the refunding of brokerage to shippers in those situations where there

existed a close ownership or control relationship between the shipper and

the forwarder and was in effect setting forth categories of relationships
which in and of themselves would remove the independence necessary

to be a licensed freight forwarder Sequoia concludes that since the facts

of record here do not establish CalWest as fitting into any of the

proscribed categories of section 1 it has satisfied the independence
requirement and should be licensed

Hearing Counsel in their reply to exceptions take the position that the

Presiding Officer was correct in denying Sequoiasfreight forwarder

license application In supporting the ultimate determination reached in

the Initial Decision as proper and wellfounded Hearing Counsel put
forward much the same contentions as they did in the proceeding below

Thus Hearing Counsel argue that the absolute independence require
ment of section 1 is a complete bar to the licensing of brokers or

purchasing agents such as CalWestSequoia This position Hearing
Counsel resubmit is supported not only by the decisions of the court and

this Commission in Zanefli but by the legislative history of the freight
forwarder legislation as well

Hearing Counsel again voice their opinion that the relationship
between CalWest and American Foods could lead to the very type of

indirect rebates Congress sought to bar by the legislation Cited as an

example is the possibility that CalWestcould in consideration of the

ocean freight brokerage which Sequoia would receive as a freight
forwarder on American Foods shipments reduce the fees it earns as a

produce broker and funnel indirect rebates to American Foods Also of

concern to Hearing Counsel is the possibility that Sequoia would aid Cal

West andor American Foods in competing with other purchasers who

give their forwarder business to Sequoia
Hearing Counsel further submit that Sequoia should not be allowed to

minimize the control aspects existing between American Foods and Cal

WestgIn this regard Hearing Counsel submit that while in theory Cal

West may refuse to act for American Foods in practice American Foods
has economic control overCalWest beyond that conferred by the actual

agency agreement since CalWest is dependent upon American Foods for

s Sequoia argued that since American Foods has no stock or proprietary interest in CalWest and since CalWest is

not subject to any continuing contractual obligation to American Foods control does not exist in the statutory

sense ofsection 1 of the Act in short Sequoia submits that the direction givenby AmericanFoods toCalWest with

respect to price and quantity of produce is not the kind of control which canlead to indirectrebates if Sequoia wen

licensed
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a major portion of its income As a result it is inconceivable to Hearing
Counsel that CalWest will not take into consideration the ocean

brokerage paid to Sequoia in setting its fee to be charged American
Foods

Finally Hearing Counsel point out that since Department ofAgriculture
regulations governing produce brokers 7 CFR4627and4628 make it
clear that a produce broker acts as an agent for the buyer ofproduce
it would be impossible for Sequoia not to violate section 51024cof
General Order 4 considering the common ownership between it and Cal
West9

DISCUSSION AND CONCLUSIONS

As the parties here have stipulated the proceeding presents a single
issue Whether Sequoia if granted a license would be an independent
ocean freight forwarder as defined in section 1 of the Shipping Act0
On the basis of the record before us and for reasons stated below it is
our opinion that Sequoia is in fact and in law independent of shipper
and consignee interests as required by section 1 of the Act and
accordingly qualified to be licensed as an ocean freight forwarder by this
Commission

The legislative history of the bill which ultimately became section 44 of
the Act makes it clear that Congress established the independence
requirement for forwarders to prohibit those categories of relationships
which in and of themselves could be presumed to give rise to an illegal
rebate In fact Congress acknowledged that a forwarder could conduct
nonforwarding activities for shippers consignees and other persons
delineated in section 1 of the Act provided that such activities did not
affect the forwarders independence The Commission itself allowed
licensed forwarders to perform certain services for their shipperclients I I

In support oftheir basic position that CalWestsactivities may not be
performed by an independent ocean freight forwarder Hearing Counsel
make much of the fact that while an earlier version of the freight
forwarder legislation expressly included among the types of entities
allowed to function as freight forwarders resident buyers brokers and
commission merchants the final version did not address these activities
specifically Hearing Counsel view this drafting change as providing the

9 51024c of General Order 446CPR51024cprovides that

No licensee shell share directly orindirectly any compensation orfreight forwarding fee withashipper consignee
seller purchaser ortheir agents whales or employees nor with any parson or persons advancing the purchase
price of the merchandise or guaranteeing payment therefor nor withany person or persons having beneficial interest
in theshipment

10 The parties have furtherstipulated and we have no balm to disagree that subject to this issue Sequoia is fit
willing and able properly to carry on the business of forwarding

Bolton Mitchell Inc 15 FMC248 1973 Report on Reconsideration 16FMC284 1973 Affd on

rehearing Bolton Mitchell Inc Supplemental Report FMC 1973 14 SRR179 Affd on
rehearing Second Supplemental Report FMC 1974 14SRR750 Denial of Petition for
Reconsideration FMC 1975 16 SRR87 Hugo Zanel Co supra at note 5 See also
Commission Circular Letter REF DFF2dated April 29 15which in effect allows forwarders to become
resident buyers for foreign consignees provided they acquire no beneficial interest in the goods shipped
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clearest indication ofCongress intention that these activities were no

longer allowed to be performed by forwarders We are not so convinced
The legislative history of the freight forwarder amendment fails to

indicate why the earlier approach was abandoned Certainly there is no

evidence that the intent ofthe change in language which Hearing Counsel

views as so significant was to preclude the licensing of the entities listed
in the earlier bill Indeed it is equally as likely that the earlier approach
was rejected in favor of that finally adopted because the Congressional
draftsmen realized the problems inherent in attempting to enumerate a

host ofparticularized activities lest one be omitted that should be
included For whatever reason Congress went from the more specific
listing of job titles to a more generic approach to the matter the fact
remains that the change in approach is absolutely inconclusive as an

indication of the drafters intent

Hearing Counselsreliance on the Zanelli decisions as support for its

proposition that Sequoia is not independent within the meaning of
section 1 of the Act is equally misplaced Both Hearing Counsel and the

Presiding Officer apparently misinterpret the standard of absolute

independence required by section 1 of the Act and explained in the

Zanelli case The Zanelli case does not stand for the proposition that

every agency or other relationship between a forwarder and an export
shipper is proscribed by the independence requirement ofsection 1 of the

Act The statutory requirement of absolute independence discussed in

Zanelli is absolute only to the extent it absolutely bars the licensing
of any applicant whose activities cause it to be included in one of the

prohibited categories of section 1 of the Act It is not a standard requiring
an applicant to be absolutely independent of shipper interests as the

Presiding Officer would apparently have it That the section 1 independ
ence requirement does not preclude all relationships between forwarders
on the one hand and shippers and consignees on the other was

specifically made clear by the court in Norman G Jensen vFMC497
F2d 1053 CA 8th Cir 1974

In the Jensen case the court reversed the Commissionsfindings that

Jensen a licensed forwarder was by virtue of its connection with ITC
through common ownership and interlocking officers and directors
shipperconnected and as a result derived a beneficial interest from

the fee paid ITC for rendering to its slipperclients the following services

1 making arrangements for transportation to the ports 2 preparing
export declarations consular invoices and related documents 3 receiv

ing purchase orders and payment 4 preparing commercial invoices and

inventory reports 5 investigating credit and 6 selecting freight
forwarders

In rejecting the Commissionsdetermination that by reason of its

relationship with ITC and ITCs activities Jensen was shippercon
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nected and accordingly did not have the requisite independence
required by section 1 of the Act the court explained

The conclusion that ITC is shipperconnected while possibly accurate depending
on how the term is defined lacks any significance It is undisputed that ITC is connected
with its shipperclients because it does render services to them for a fee Any forwarder
for that matter who renders services to a shipperclient will be shipperconnected
This association however would not affect Jensens status as an independent ocean

freight forwarder under the definition set forth in the Freight Forwarder Law even

assuming atguendo that Jensen controlled or was controlled by ITC Jensensstatus
for that purpose would be affected only if ITC was a shipper or consignee or a seller or

purchaser of shipments to foreign countries or had a beneficial interest in such
shipments 497 F2d at 10571

Since neither the language ofsection 1 its legislative history nor judicial
interpretations of that section require that an applicant for a forwarders
license be free ofall shipperconnections Sequoia is correct in defining
the issue here as

not whether Sequoia meets some abstract standard of absolute independence
but rather whether it complies with the requirement of independence as defined in the
statute

On this question we concur with Sequoia that it does so comply
The record before us does not indicate that CalWest is either a

shipper consignee seller or a purchaser of export shipments
within the meaning of section 1 of the Act or that it has any beneficial
interest in such shipments We find no support for Hearing Counsels
assertion that CalWest in its role of produce broker is a purchaser
as that term is commonly understood particularly since CalWest obtains
neither a common law nor a statutory lien in the produce purchased by
American Foods As regards Hearing Counsels characterization of Cal
West as a purchasing agent it should be pointed out as Sequoia has
noted that where the Commission has found a purchasing agent to

lack the requisite independence the forwarders involved had acquired a

beneficial interest in the export cargo by virtue of their activities 12

such a finding cannot be supported here Thus it is the conduct of the
particular person or entity involved and not its mere characterization as

a purchasing agent which raises the statutory bar

Further there is no reason to believe that the arrangement between
CalWest and American Foods is such that American Foods directly or

indirectly controls CalWest within the meaning of section 1 of the Act
CalWest and American Foods neither have employees in common nor
do they own stock or have a proprietary interest in or a corporate
connection with one another Clearly the relationship between American
Foods and CalWestis not the type which the Commission has in the past

I Bolton Mitchell Inc supra note 11 HugoZanelll Co supra note 11
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found to allow for the granting of illegal rebates and therefore prohibited
by section I of the Act 13

We are also not persuaded by Hearing Counselssuggestions that Cal
West in consideration of Sequoiasbrokerage would reduce its fee to
American Foods As Sequoia in its exceptions pointed out this theory
was specifically rejected by the court in Norman G Jensen vFMC
supra Indisposing of the Commissionsargument that ITC in consider
ation of Jensensbrokerage would reduce its fee to its shipperclients
the courtspronouncement which we find equally controlling here was

that

This same rationale would require the finding of a violation of 16 any time a shipper
employs an ocean forwarder because it is more economical than maintaining its own

forwarding staff It would strain the words of the statute too far without furthering any
of the objectives for which the Act was designed to serve to find a violation in this
situation 1497 F2d at 10591

Equally of little consequence is the possibility cited by Hearing
Counsel that Sequoia if licensed would use the confidential information
obtained as a forwarder to the benefit of CalWestandor American
Foods in competing with Sequoiasother shipperclients That Sequoia
might engage in such activity is wholly speculative and ofno probative
value whatever in determining Sequoiaspresent independence under
section I of the Act In short what an applicant might do if licensed is
insufficient to justify the denial ofa license if that applicant is otherwise

qualified in fact and in law Once licensed however the forwarder is

subject to all the Commissions rules and regulations and any unlawful
conduct or activity can be handled in an appropriate proceeding

Finally Hearing Counsel in support of their contention that Sequoia
cannot be licensed as a forwarder rely in part on the language ofsection

51024cof the CommissionsRules which in essence prohibits a

forwarder from sharing directly or indirectly any compensation or

forwarding fee with any shipper consignee or their agent affiliates or

employees 14 Hearing Counsel take the position that since CalWest is
admittedly an agent of a shipper American Foods and since there is
common ownership between Sequoia and CalWest it would be impossi
ble for Sequoia not to violate section 51024cThus Healing Counsel

argue that if section 51024cis to be consistent with section 1 of the Act
the prohibition against a forwarder being a purchaser also extends to its

acting as an agent of the purchaser

Cleto Hernandez R dlbla Pan InterFreight Forwarder Application Docket No 7517 served March 9 1976
License No 790NorthAmerican Van Lines 14FMC215 1971 Speed FreightIndependent Ocean Freight
Forwarder License No 1092 14FMC1 1970 York ShippingFreight Forwarder Application 9FMC72 1965
York Shipping CorporationFreight Forwarder Application 9FMC72 1965 Del Mar Shipping CoFreight
Fonrarder Application 8FMC493 1965 Wm V CadyFreight Fonrarder Application 8FMC352 1964 It

should also be realized that although the business of American Foods comprises 20 to 25 percent ofCalWests

business American Foods is only one of adozen consignees with whom CalWest serves as aproduce broker This

absence of exclusivity while certainly not singularly determinative of Sequoiasindependence is another factor

indicative of the independence ofCalWestSequoia
We should point outat this juncture that section 51024cwas not intended toenlarge upon the statutory bars to

licensing in the first instance but rather to govern aforwarders activities once he is licensed
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The purpose of section 51024cis to prevent illegal rebates by
prohibiting a licensed forwarder from sharing any part ofhis revenue with
a shipper or an agent thereof since werehe to do so the shipper would in

effect be receiving a rebate While CalWest may be a special agent of

American Foods under the Agricultural Commodities Act we do not

agree that it necessarily follows that this type of special agency is of the
nature which would invoke the prohibition of section 51024cSection
51024cis directed at those agency arrangements which give rise to

direct or indirect rebate to the shipperie where the agent is controlled
by his shipper or consignee principal The arrangement at issue here does

not present the type ofagency to which section 51024cwas intended
to apply since as we have already determined there is no control
exercised overCalWestSequoia by the shipper American Foods

In conclusion we find that Sequoia is independent within the meaning
of section 1 of the Act and is otherwise fit willing and able to carry on

the functions ofan independent ocean freight forwarder Accordingly its
application for a forwarders license is hereby granted

An appropriate order will be entered

SEAL S FRANCIS C HuRNEY
Secretary
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DOCKET NO 7511

INDEPENDENT OCEAN FREIGHT FORWARDER APPLICATIONSEQUOIA
FORWARDERS COMPANY

ORDER

The Commission having fully considered the above matters and having
this date made and entered of record a Report containing its conclusions
and decisions thereon which Report is hereby referred to and made a

part hereof
It is ordered That the application for license of Sequoia Forwarders

Company is hereby granted pursuant to section 44 Shipping Act 1916

By the Commission

SEAL S FRANCIS C HURNEY
Secretary
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FEDERAL MARITIME COMMISSION

DoCKET No 7 73

PoRT OF HOUSTON AUTHORITY

v

LYKES BROS STEAMSHIP CO INC ET AL

Complainant has failed to demonstrate that certain practices at the Ports of Galveston
and Corpus Christi related to the handlil1ll of cotton call1oes violate sections 16 17
or 18b 3 of the Shipping Act

F William Colburn for Complainant Port of Houston Authority
Robert Eikel for Respondents Lykes Bros Steamship Co Inc et al
Frank C Brooks for Intervenor Nueces County Navigation District

No 1
Carl S Parker for Intervenor Board of Trusteeof the Galveston

Wharves

REPORT

June 16 1976

By THE COMMISSION Karl E Bakke Chairman Clarence Morse Vice
Chairman Ashton C Barrett and James V Day Commissioners

This proceeding was initiated upon the complaint of the Port of
Houston Authority Houston 1 against 28 carriers2 serving the interna
tional cotton trade from the Texas ports of Houston Corpus Christi and
Galveston Respondents The Board of Trustees of the Galveston
Wharves Galveston and the Nueces County Navigation District No 1

Corpus Christi intervened in the proceeding 8

The complaint charges that the Respondents stopped paying certain

Commiasioner Bob Casey not participating
I The Port of Houston Authority is an Bleney of the State of Texas char ed witb promotinl developtna and

preservln the waterborne commerce of tho Port ofHOUlton
a Lykes Bros Steamship Co Inc China Merchants Steam Naviption Ltd Zlm Iarael Naviaation Co Ltd

Orient Overseas Line Inc Nippon YUlon Kai ha Line Ltd Maritime Co of the Philippines Korean Sbipplna
Corp Chal1lllte T J Harrison Ltd Milaol O S K Linea Ltd VamashltoSblntllhon Line Waterman Ste hlp
Corporation Royal Netherland Steamahlp Line Hoop Line Blue Sea Line Combl Line PoII h 0 Line Deppe
Line eie Maritime Selae Lloyd Royal Kawalakl Kilen Kai ha Line Ltd Adantic Gulf Service French Line
Trans Sea Shlppin Corp Hellenic Linel Ltd Central Gulf Line Inc DAFllA Line Nervion Uno Turkish
Cargo Line Marchelsini Line and Barbor Line

a The Intervenon own and operate port terminal and harbor facilities at Oalveston and Corpua Christi Texas
respectively
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heading charges on shipments delivered to Houston after April 1

1973 4 but continued to make such payments at Galveston and Corpus
Christi This situation has allegedly caused cotton cargoes to be unfairly
diverted from Houston to the other two ports and is claimed to be unduly
prejudicial to Houston and unreasonably preferential to Galveston and

Corpus Christi within the meaning of sections 16 and 17 of the Shipping
Act 1916 Act Houston also alleged that Respondent s payment of

heading charges at Galveston and Corpus Christi violated section
18 b 3 of the Act which forbids carriers to offer or extend services or

privileges not stated in a duly filed tariff
Administrative Law Judge Stanley M Levy Presiding Officer issued

an Initial Decision finding Respondents selective payment of heading
charges to violate sections 16 17 and 18 of the Act The proceeding is
now before the Commission upon exceptions We have heard oral

argument

FACTS

Cotton shipments at the three Texas ports involved in the instant

controversy are handled in the following manner

Houston

Prior to April I 1973 all export cotton cargo arriving at Houston was

unloaded from overland conveyances by laborers employed and paid by
the Port Authority These laborers placed the cotton in the specified
transit shed space adjacent to the vessels assigned berth and stacked or

headed the bales in the process Shippers located outside of Harris

County Texas paid Houston an unloading charge of 0 77 per bale for
this service Local cotton shippers did not pay any unloading charge
In addition Houston s terminal tariff contained a 0 25 per bale head

ing charge which was payable by the carrier Although not so stated in
Houston s tariff this charge was assessed only against bales arriving from

compresses and warehouses within Harris County Texas
On April 1 1973 the Port ofHouston voluntari1y discontinued its cargo

handling and unloading services These functions were assumed by
private companies operating within the port area which refused to treat

cotton bales differently from other cargoes by differentiating between
local and non local shippers These companies issued tariffs which deleted

heading charges entirely and assessed all cotton shippers or consignees
an unloading chaIge of 0 70 per bale Unloading includes all within

port cargo handling from overland conveyance to the ship s assigned
transit shed as well as initial positioning of the bales within the shed

4 Historically heading meant the act of placing cotton bales on end so they could be readily hoisted aboanl ship
More recently heading has come to refer to all bale handling subsequent to unloading from the conveyance

bringing the bales to the port area This can include transportation toatransit shed and other within port movements

as wellas stacking pyramiding or heading placing the bales on end the cotton at its destination Heading is used

here in its broader sense
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i

I

Cotton is thus ordinarily headed placed on end in the transit shed at no

cost to the carrier Any further arrangement of the bales would be paid
for by the vessel however

The record does not reveal when custody of export cotton shipments
passes to the Respondents at the Port of Houston

Galveston

Cotton received in rail cars is ordered directly to pier on ship s berth
and unloaded by port authority employees Galveston s published tariff
lists an unlOading charge for this service which is paid by the shipper
The rail car unloaders place the unloaded bales in a headed on end

position and no additional fee is assessed for this service If space

permits the cotton remains where it is unloaded and there is no needfor
additional bale handling prior to loading aboard ship When space
limitations or other interests of the carrier require that the unloaded
cotton be rearranged this work is done by laborers known as headers
who charge the carrier an hourly rate for their services

A different procedure applies when a rail car contains bales with more

than one shipper s mark Such cars require additional segregation and

drayage services and separate segregation and drayage charges are

assessed by Galveston against the shipper on all cotton other than the
largest lot The largest lot is treated in the same manner as a full car lot

The odd lots are segregated and if a lot is to be moved to another pier a

local transfer company is engaged The transfer company loads the bales

on dollies pulled by tractors and delivers them to the second pier where it
is received by a steamship company clerk and two headers employed
by the carrier The headers unload the dollies and the clerk issues the
transfer company a receipt after it is unloaded If an odd lot is to be
removed to a compressor warehouse instead of a pier the transfer

company drays it there at the warehouse s expense buHhe shipper is
still assessed the basic unloading charge and the additional segregation
charge

Most cotton delivered by truck arrives at Galveston s Cotton Receiving
Lot a loadingunloading area located some distancefrom the piers where
it is unloaded by Galveston employees The unloading charge for

trucks is the same as the charge for1ail cars but also includes draylng
the cotton from the receiving lotto the ship s berth The shipper pays the

unloading charge Odd lot shippers pay an additional segregation
charge but not adrayage charge At ship s berth the cotton is met by the

carrier s clerk and its headers unloaded and receipted Occasionally
trucks are allowed to proceed directly to ship s berth where they are

unloaded by Galveston labor at the usual unloading charge without the

assistance of carrier headers In such instances however the local
Cotton Headers Union contract requires the carrier to pay its headers

i
I

The transfer company s tractor driver senerally auist8 tbe two headers in unloading the cotton but is

apparently not requied to do 80
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their usual per bale rate even though they do not do the work 6 The

carrier issues a receipt for the cotton after it is unloaded
Cotton delivered from local warehouses anives on tractor driven dollies

and proceeds directly to ship s berth It is handled by warehouse labor
with the assistance of the two headers employed by the carrier and

receipted by a steamship company clerk after it is unloaded Galveston
assesses no charges against cotton originating in local warehouses but
the headers receive their usual fee

The record does not reveal when custody ofexport cotton shipments
passes to Respondents at the Port of Galveston although in most cases it

seemingly occurs at approximately the time the canier s clerk issues his

receipt

Corpus Christi

At Corpus Christi export cotton arrives from places outside the port
area by truck and rail car and arrives from local compresses by tractor

drawn dolly
Rail cars stop on tracks adjacent to a warehouse or transit shed which

is in turn adjacent to the vessels berth space The cars are usually
spotted within 200 feet of the place or pile from which the bales are

loaded aboard ship Rail cotton is unloaded by laborers employed by a

subcontractor of the Port who also move the bales to the pile and place
them in a headed position The subcontractor is always a stevedore and

usually the same stevedore later employed by the carrier to load the

cotton aboard ship Under present billing practices the stevedore bills the

shipper directly at the rate specified in Corpus Christi s terminal tariff

Unloading includes moving the cotton from the rail car to the pile and

the carrier pays no part of the unloading charge on rail cotton Any
further positioning of the bales is at the vessels expense

When export cotton arrives by truck the truck is driven into a

warehouse adjacent to the ship s berth and also unloaded by the Port s

subcontractors Charges for truck unloading are published by Corpus
Christi and are again billed by the stevedore directly to the shipper Once
unloaded truck cotton is moved from a paved driveway within the

warehouse to the pile near ship s tackle and headed placed on end by
the same men who unloaded the truck These men are members of the

local Cotton Headers Union however and their union contract calls for

them to be paid separately for this heading work The stevedore then

bills the carrier directly for such heading servicesat acurrent rate of

0 2026 per bale Corpus Christi does not hold itself out to perform
heading services either with its own personnel or through subcontrac

The Cotton Headers Union is an affiliate of the International Longshoremens Association In Galveston its

members are pail aset fee of 0 1775per bale for all cotton unloaded and positioned at ship s berth except in the

case of single mark bales unloaded from rail cars in headed positions Headers are ordinarily employed by

stevedoring companies who subcontract their lahor to the carriers
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tors and there is no charge or other reference in its terminal tariff for
heading trucked cotton

When the cotton arrives from local compresses it is delivered to a

warehouse adjacent to ship s berth by tractor drawn dollies owned by the
compresses and unloaded by laborers called hookmen who are

employed and paid by the compresses for hooking the cotton off the
dollies Like cotton unloaded off trucks the hooked bales are moved
from the paved driveway to the pile by the same men who unloaded
them and the stevedore separately charges the carrier for this heading
service at a rate of 0 2026 per bale Again Corpus Christi does not hold
itself out to perform such service and there is no provision in its tariff for

heading local cotton

The record does not reveal when Respondents assume custody of
export cotton shipments at the Port of Corpus Christi

J

INITIAL DECISION

The Presiding Officer considered the crux of the controversy to be the
ascertainment of how necessary cargo handling expenses are allocated
between shipper and carrier once export cotton bales are delivered to
each of the Texas ports involved He found these expenses to be allocated
differently at Houston Galveston and Corpus Christi At Houston all
costs are borne by the shipper At Galveston the burden is sometimes on

the shipper rail cotton and sometimes divided between shipper and
carrier truck and warehouse cotton Shipper and carrier always divide
handling expenses at Corpus Christi 7 No evidence was found to support
the Complainant s contention that cotton shipments are being diverted
from Houston to the other ports because ofRespondents practices In

fact the limited data submitted indicated that some 28 000 bales of cotton
local to Corpus Christi was shipped from Houston during 19731974

Despite the lack of economic iliury to Houston the Presiding Officer
concluded that Respondents partial payment of cotton heading ex

penses at Corpus Christi and Galveston but not Houston violates
sections 16 17 and 18 of the Act and ordered Respondents to

Cease paying any of the costs of unloadina handlina or headinacotton bales prior to

the delivery of the cotton hales to the respondents unless they tirst publish tariff rules
and regulations to that effect equally applicable to all shippers of cotton bales for export
I D at 12

This result was grounded upon the premise that a carrier s payment of
different cargo handling costs at different ports necessarily involves a

discriminatory absorption ofcosts otherwise chargeable to the shipper 8

However the only support offered for this sweeping proposition is two

7 TheCommission finds no evidentiary support for the Presidins Officer s uniqulvocal determination on this point
6 The Presidioa Officer held that

Undertakina aservice orabsorbinl a charKO which is otherwiae charaeable to the shipper Is a rebate and unlcs8

applicable to all shippers equally and set forth In the tariffs of respondents i 80 clearly prohibited by the Shippina
Act 1916 as to be beyond dispute 1 0 at 11
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Commission decisions forbidding terminals from charging wharfage on

non railroad freight and making no such charge on freight tendered by
railroads at the same port Practices of San Francisco Bay Area
Terminals 2 U S M C 588 1941 affd 320 U S 577 1944 Interchange
of Freight at Boston Terminals 2 U S M C 671 1942 and three
decisions forbidding the furnishing of free storage to some shippers at a

given port and not to others using the same port Investigation ofFree
Time Practices Port of San Diego 9 F M C 525 1966 Storage
Charges Under Agreements 6205 and 6215 2 U S M C 48 1939 and

Storage of Import Property 1 U S M C 676 1937
Absent from the Initial Decision is any indication of whether the

Respondents control the practices in question that Respondents accept
delivery or obtain custody ofexport cotton bales at the same time and in
the same manner at each port or that cotton heading expenses are

costs which may properly be charged only to a shipper Neither is there
a finding that the differences in handling cotton at Galveston Corpus
Christi and Houston actually affect the shipper s cost in exporting cotton

POSITION OF THE PARTIES

Both Galveston and Corpus Christi filed Exceptions to the Initial
Decision Replies to Exceptions were submited by Houston The argu
ments of the respective parties are described below

Galveston

Galveston excepts to the finding that the facts at issue are

virtually without dispute for it claims the Presiding Officer has
misconstrued the evidence in a manner which led him to several
inaccurate conclusions

One significant factual error was the determination that delivery of
cotton to carriers at Galveston and Corpus Christi was found to be

completed at the time the steamship line s clerk tallied the cotton bales
and gave a receipt for them Galveston contends that the concept of

completed delivery is crucial to the case and that it is simply not
true that delivery is determined by the issuance ofa cargo receipt
custody can and does pass from shipper to carrier regardless of whether
the cargo has been receipted

Galveston also excepts to the conclusion that 1 Respondents treat

export cotton bales differently at Galveston and Corpus Christi than at
Houston and 2 this difference in treatment violates sections 16 17 and
18 Galveston claims the Presiding Officer s finding that there is an

economic burden on the bale ofcotton to place it in the transit shed and
that economic burden at Houston is borne entirely by the shipper
ID at 8 is inaccurate and contrary to certain testimony which indicated

that once cotton is unloaded at Houston any subsequent handling is
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I

paid for by the carriers Galveston is convinced that this is precisely the

situation that prevails at its port and at Corpus Christithe shipper pays
the unloading fee and the carrier pays for any subsequent handling or

heading The carrier alone makes the decision to rearrange or position
cotton which has been unloaded based upon the amount of cargo to be

lifted and the amount of space available
Galveston concedes that the three ports have different unloading

charges and that their cotton handling practices differ to some extent but

argues that these differences are minor and without diversionary intent
Galveston further states that even if the differences were found to have

some anti competitive effect they are based solely upon local labor

practices and port conditions and are therefore justifiable under the

Shipping Act Only undue or unreasonable preferences are condemned by
law Intercoastal Investigation 1 D S S B B 400 444 1935 and the

mere publication ofdifferent charges does not ipso facto imply unreason

ableness

Moreover Galveston contends that since it was Houston and not the

other ports which altered its historic practices it rings strangely hollow

for Houston to now claim that the very differences it voluntari1y created
constitute illegal discrimination

Galveston s final argument is that Houston has the burden of proof in

this proceeding and has utterly failed to demonstrate why the differences
in handling cotton bales at the three ports are uqjustly discriminatory or

materially affect the cost of transporting cotton

Corpus Christi

Corpus Christi s objections are similar to Galveston s Essentially
Corpus Christi claims that the Initial Decision erroneously describes the

point at which cotton is delivered to ocean carriers at its port An alleged
contradiction in the Initial Decision s findings is recited as evidence ofthe

Presiding Officer s misunderstanding of the facts 1o Several judicial
decisions are then cited to support the proposition that goods are

delivered to acarrier when they pass from the custody and possession
of the shipper into the custody and possession of the carrier These

decisions hold that delivery is a factual question which does not totally
depend upon the issuance or nonissuance of receipts or bills of lading as

such documents are considered to be but partial evidence of when

delivery occurs Corpus Christi contends that the record clearly indicates
that the Respondents have custody and possession of export cotton bales
from the instant they are unloaded from trucks and dollies11 on the transit

9 The testimony was that of Mr C B Bullock General ManqerOperations Port of Houston Authority
10 The inconsistency is that at paao 7 delivery is deemed to be completed at the time thebales have been tallied

and the clerk has aiven areceipt while at pqe 11 it is stated that the Respondents occasionally accepted delivery
at the point ofunloadioll rather than in place

11 Corpus Chrilti points out that the aUcaed absorption of headina cbiUllos only occurs in the case of truckand

local warehouse cotton rail cotton is su ected only to an unloadins charaeat all three ports
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shed floor and the heading charge is assessed only for work performed
after delivery is completed

The Initial Decision would in the opinion of Corpus Christi require
Corpus Christi cotton shippers to assume the obligation and expense of

handling the cotton bales after they have been delivered to and are in the

possession of the carrier it is the carrier not the shipper that desires to

move or arrange the cotton once it is unloaded and it is the carrier that

benefits from any such subsequent handling Corpus Christi therefore

concludes that it is perfectly proper for the carrier to bear the expense of

heading the bales

Houston

Houston s Reply to Exceptions supports the findings and conclusions
of the Presiding Officer and stresses the fact that Houston shippers pay
all costs ofunloading handling and heading cotton bales into the ship s

transit shed regardless ofoverlarild transportation methods while at

Corpus Christi and Galveston the cost of heading is borne by the
vessel in some instance The cargo delivery cases cited by Corpus Christi
have no relevance to the instant proceeding because even though they
necessarily turned upon the point where complete delivery was made
the issue before the court was the risk of loss not the application of the

Shipping Act According to Houston the facts show disparate cotton

handling practices at the three ports and the mere existence of this

disparity violates the Act

DISCUSSION AND CONCLUSIONS

The record below is far from clear but sufficiently describes cotton

handling practices at Houston Galveston and Corpus Christi to indicate

that the complained of variations do not violate sections 16 and 17 of the
Act It has long been established that not all preferences or advantages
offered by carriers are condemned by law but only those that are undue

or unreasonable violate the Shipping Act Delaware River Port Authority
v Transamerican Trailer Transport Inc F M C 14 S R R 1468

1975 affd 527 F 2d 1386 D C Cir 1976 Lake Charles Harbor and

Terminal District v Port of Beaumont Navigation District 12 F M C
244 1 9 Investigation of Overland and OCP Rates and Absorptions
12 F M C 184 1969 affd Port of New York Authority v Federal

Maritime Commission 429 F 2d 663 669670 5th Cir 1970 Stockton

Port District v Pacific Westbound Conference 9 F M C 12 1 5 affd

369 F 2d 380 9th Cir 1966 cert den 386 U S 1031 1967 Intercoastal

Investigation 1 U S S B B 400 1935 Moreover the existence ofunjust
discrimination or prejudice must be demonstrated by substantial proof
Philadelphia Ocean Traffic Bureau v Export S S Corporation 1
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U S B B 538 541 1936 Lake Charles Harbor and Terminal District v

Port of Beaumont Navigation District supra at 248 12

Applying these principles to the case before us we find no basis for a

detennination that Respondents are selectively absorbing costs at Galves

ton and Corpus Christi which should be paid by their shippers or are

otherwise unfairly discriminating against the Port of Houston Houston s

argument that the heading charges paid by Respondents are not true

operational costs customarily associated with vessel loading and included
in ocean freight rates without itemization is without support in the record
Nor does the evidence support the Presiding Officer s conclusion that the

delivery ofexport cotton bales to the Respondents at Galveston and

Corpus Christi is completed only after the challenged heading services
are perfonned Not only are the facts concerning the time at which cargo

receipts are issued insufficient to support a precise finding on that point 13

but existing case law unequivocally provides that the question of delivery
is not decided entirely by the presence or absence of a cargo receipt
E

g Mackey v United States 197 F 2d 241 243 2d Cir 1952
Stromeyer Arpe v American Lines S S Corp 97 F 2d 360 361 2d

Cir 1938 We know of no Shipping Act authority which holds that
completion ofdelivery is the sole criterion for allocating cargo handling
expenses between shipper and carrier and a flat policy which makes the

validity ofa given division of such expenses depend upon the moment a

carrier chooses to issue a cargo receipt strikes us as arbitrary in the

extreme

We are not prepared to decide on the record before us whether any
particular party must bear the heading fees on truck and local warehouse
cotton unloaded at Galveston and Corpus Christi We do however hold
that Houston has failed to establish why its 1973 decision authorizing a

unifonn cotton unloading fee which includes positioning bales in the

transit shed should necessitate a change in Galveston s and Corpus
Christi s preexisting cotton handling practices The burden of proof in a

section 22 complaint proceeding is always upon the complainant When

the burden is not met the complaint must be denied
Inasmuch as Houston has completely failed to demonstrate that the

Respondents payment of local heading charges has iliured or unfairly
affected any person Houston s section 16 and section 17 allegations fail
as a matter of law The Shipping Act does not require all carriers or all
ports to offer identical services or engage in the same practices
Competition and innovation are encouraged Local differences are pennit

12 In Philadelphia Ocean TrajJ1c Bureau supra the Commission stated

As aaeneral rule there must be adefinite showina that the difference in rates complained of is undue and DrUust in
that it actually operates to the real disadvantaae of the complainants In order to do this acomplainant must reveal
the specific effect of the r81es on the flow of the traffic cQncemed and on the marketini of the commodities involved
and todisclose an existing and effective competitive relation between the pr udiced and preferred shipper localitlea
or commodities

13 No information at all was provided concemina cotton receipting practices at Houston or rail cotton delivered at

Galveston and Corpus Christi
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ted up to the point they unfairly injure shippers ports or other persons

protected by the Act
Finally Houston has not established whether shippers or carriers

primarily benefit from any particular aspect ofcotton handling at
Galveston or Corpus Christi No one other than the Respondents has
been identified as having a duty to pay for heading and there is no

indication that this practice materially affects the aggregate cost of

shipping cotton at the various ports involved Cotton handling practices at
Galveston and Corpus Christi appear to be grounded upon local labor and
geographical considerations of long standing and the gravamen of the
instant section 18 b 3 dispute lies not with the Respondent carriers
tariffs but with those of the three Port Authoritiesthese tariffs do not

specifically identify those instances when unloading charges paid by
the shipper include heading at ship s berth and when they do not
While the Port Authority tariffs are beyond the scope of the present
record we strongly recommend that clarifying amendments be made to
reflect the actual unloading and heading practices followed by each port

All ofthese circumstances compel us to conclude that there is no basis
for fmding Respondents to have violated section 18 b 3 of the Act by
failing to file tariffs which state when the basic ocean freight rate will
include heading charges

Respondents actions have not been shown to violate any section of the

Shipping Act 1916 Accordingly the Initial Decision in this proceeding is
reversed and the complaint of the Port of Houston Authority is denied
An appropriate order will be issued
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DoCKET No 7373

PORT OF HOUSTON AUTHORITY

V

LYKES BROS STEAMSHIP CO INC ET AL

ORDER

The above captioned complaint having been duly heard and the

Commission having this day made and entered areport stating its findings
and conclusions thereon which report is hereby expressly incorporated
herein

IT IS ORDERED That the complaint ofthe Port ofHouston Authority
is DENffiD

By the Commission

1
1

SEAL S FRANCIS C HURNEY

Secretary

1

I
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TITLE 46SHIPPING

Chapter IV Federal Maritime Commission

Subchapter BRegulations Affecting Maritime Carriers and Related

Activities

DOCKET NO 734 TARIFF CIRCULAR 3 GENERAL ORDER 13

Part 531 Filing ofFreight and Passenger Rates Fares and Charges in

the Domestic Offshore Trade Publication and Posting
Part 536Filing ofTariffs by Common Carriers y Water in the Foreign

Commerce of the United States and by Conferences of Such Carriers

GRANT OF SPECIAL PERMISSION AND WAIVER OF TARIFF

FILING REQUIREMENTS
June 29 1976

This proceeding was originally instituted in February 6 1973 to provide
an exemption pursuant to section 35 of the Shipping Act 1916 from the

Commission s tariff filing requirements to nonvessel operating common

carriers by water NVOCCs engaged exclusively in providing transpor
tation for used household goods and personal effects where there is also

a domestic movement within the United States In lieu of the tariff filing
requirements of section 2 of the Intercoastal Shipping Act 1933 46

U S C 844 and sections 18 a and b of the Shipping Act 1916 46

U S C 817 817 b the proposed rule would have required the submis

sion ofa semiannual report covering inter alia the number ofhousehold

goods shipments the number of complaints concerning rates or service

received and settled during the period and the names of ocean carriers

utilized

Respondents1Who had originally sought the exemption subsequently
moved for discontinuance of the proceeding on the grounds that the

suQject exemption was unnecessary After advising that the preponder
ance of the householigoods shipments handled by them is Government

Bill ofLading traffic for which they have thousands ofworld wide single
1 Household Goods Carriers Bureau Household GoodsForwarders Association of America Inc Bekins Van

Lines Co Bekins Moving and Storage Company of California Bekins Moving and Storage Company of Hawaii

North American Van Lines Inc United Foreign Shipping Co United Overseas Inc and United Van Lines Inc
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1

factor rates on electronic key punch cards Respondents requested that

they be allowed to work out with the Commission s staff

a means of compliance which would not require a change from rate filinas on

electronic key punch cards to manual filinas and which would also temper the burden

upon the Commission as well as Respondents arising from the filing with the

Commission of several hundreds of thousands of rates

On July 7 1975 the Commission issued its Order on Review of

Discontinuance wherein it determined that the proceeding should
remain open and be used as the vehicle whereby any alternative plan can

be publicly presented to the Commission or apProval
After discussions between Respondents and members of the Commis

sion s staff the Household Goods Forwarders Association of America
Inc HGFAA subtnitted a proposed tariff which does not fully comply
with the tarifffUing format ofGenerarOrder 13 but which the Commission
is asked to accept The proposed tariff contains identical military ic
tender rules regulations rates and charges includjilg the through
government bill of ladilli computer printout rates by cwer code as are

now filed with the Department of Defense POD tcigether with a

specification of the port to port portion of the applicable through rates In

addition to requesting the Commission to waive the tariff format require
ments of General Order 13 HGFAA also asks special permission
pursuantto section 18b to me supplements andlorrevised pages on less
than statutory notice but not less than one day s notice

On April 2 1976 the Commission issued a Notice of Intent to approve

the nonstandard tariff format of HGFAA and to grant a continuing
authority under its special permission P9WClrs to relieve HGFAAtariff
from the statutory 30 days noticerequircment of section 18b However
before approving a waiver of the involved Wiff filing requirements the
Commission solicited comments as to

Whether compliance with section 18 b 2 is ne essary in the above lescri1le4
circumstan es to fulfill any valid reiUlatory purpose and whether waiver of the fllina
requirements will orwill not substantially ilJlpalreffectlve relulatlon by the Commis lon

be unjustly discriminatory or be detrimentaltCl commerce

Only the Household GOOdll Carriers Bureau HHGCB rClponded to

the Commission s Notice Essentially HH3CB s position is that
HGFAA s proposed method for complying with the Commission s tariff
fdiog format is no morethan adupli tionofeffort that will not justify the
added financial burden incurred by the NVOCC s of houSehold goods In
this regard HHGCBpoints out that exccpt for that part of the propQsed
tariffwhich lists the port toportportioIlDfthe sinsJe actor tes betwn

points in the U S and overseas countries the remainder of the infonna
tion therein is currently available to the publil sinceit already is on me
with the DOD 2

Moreover HHGCB contends that HGFAA s proposed tariff is preina

j
i

I
i

I

t HHOCB is or the opinion that In any event tbe port taport rate Is meanlnaleu to the aeneralsbipplna public
since tbe rate applies to shipments solely for the lIBe of DOD
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tore since there exists pending legislation S 2023 which in effect would

exempt NVOCC s of military household goods from the tariff filing
requirements ofsection l8 b of the Act HHGCB therefore urges that the
Commission delay its action in this proceeding until a final determina
tion is made on the pending legislation Additionally HHGCB suggests
that if the bill should fail there be a reopening of discussions between
the Commission s staff and Respondents for the purpose ofestablishing a

less costly and less redundant filing procedure applicable to all NVOCC s

of household goods
HHGCB s comments are generally unresponsive to the Commission s

April 2 notice and to the extent they suggest delaying the action

proposed in that notice are unacceptable
HHGCB s arguments of redundancy and excessive cost are not

persuasive when it is considered that all the remaining NVOCC s are in
favor of the Commission s proposed action In fact it was the NVOCC s

in the first instance who suggested what the Commission now proposes
More important section l8 b of the Shipping Act 1916 requires that
carriers conferences in foreign commerce file with the Commission rates
and charges for transportation to and from the United States ports and

foreign ports between all points on its route and on any through route

which has been established emphasis added Thus the requirement
clearly applies not only to port to port traffic but to through routes as

well Therefore and until exempted pursuant to section 35 of the Act
the law requires the filing of through rates with the Commission
notwithstanding that such rates are also on fIle with another agency

Further HHGCB s suggestion that the Commission delay its action
with respect to its waiver proposal until at least final action on the

pending legislation must also be rejected The Commission should not

abrogate its responsibilities in anticipation ofwhat Congress might do If
the legislation becomes law it will be an eas y matter to amend the
Commission tariff filing regulations to conform to the Congressional
action In the interim it is important that the Commission take some

action in this area ofcargo movement

Finally it is our opinion that the granting ofour proposed waiver of the

filing requirements will not substantially impair effective regulation by the
Commission be unjustly discriminatory or be detrimental to commerce 3

In fact we believe that a granting of awaiver under the circumstances

presented here will reduce an unnecessary burden on both the Commis
sion and NVOCC s Not only is competition not a factor here since DOD
is the only shipper of military household goods but also since DOD

participates in the setting of the rates it knows immediately when rates

will become effective The acceptance ofa computer read out should also
enable the Commission to more effectively regulate the activities of these

3 We would emphasize however that our action applies only to 000 shipments Thus NVOCC s who move

nonmiitary household goods must still comply with the Commission s notice and format requirements of sections 2

and l8a and b ofthe 1933 and 1916Acts respectively and TarifTCircular No 3 and General Order 13
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NVOCC s since it will now be given infonnation that previously was

considered too difficult to provide in the standard fonn required
Accordingly
IT IS ORDERED That pursuant to section 4 Administrative Proce

dure Act 5 U S C 553 section 2 of the Intercoastal Shipping Act 1933

46 U S C 844 and sections 18a and b 22 and 43 of the Shipping Act

1916 46 U S C 817 817 b 821 841 a Parts 531 and 536 of Title 46

C F R are herebyamended
Effective Date The special pennission and waiver herein granted shall

become effective upon publication in the Federal Register
By the Commission

SEAL S FRANCIS C HURNEY

Secretary

i
I

10 The text of the amendment is reprinted in 46 C P R 53127 and 536 17
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DOCKET No 7512

CRESTLlNE SUPPLY CORPORATION

v

THE CONCORDIA LINE AND BOISE GRIFFIN STEAMSHIP CO INC

Carrier properly rated goods in question as synthetic sheets and tapes and applied
proper tariff classifications

Leon T Knauer for Complainant
Stanley O Sher Terrence D Jones and John R Attanasio for

Respondent

REPORT

July 1 1976

By THE COMMISSION Karl E Bakke Chairman Clarence Morse Vice
Chairman Ashton C Barrett Bob Casey and James V Day
Commissioners

I PROCEEDING

This proceeding was initiated upon the complaint of Crestline Supply
Corp Crestline against Concordia Line Concordia and Boise Griffin

Steamship Co Inc Boise alleging that Concordia overcharged Crest
line for a shipment of synthetic rubber from New York New York to

Benghazi Libya in violation of section 18 b 3 of the Shipping Act 1916
Act Crestline seeks 15 86840 in reparation the amount ofthe

alleged overcharge
Administrative Law Judge William Beasley Harris Presiding Officer

issued an Initial Decision denying the complaint Crestline filed Excep
tions and a Reply to Exceptions was filed by Concordia

I Section 18b 3 provides in pertinent part that

No common carrier by water in foreign commerce shall charge ordemand or collect orreceive agreater orless

or different compensation for the transportation of property orfor any service in connection therewith than the rates

and charges which acespecified in its tariffs on file with the Commission and duly published and in effect at the
time
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II BACKGROUND INFORMATION

Crestline is a Utah corporation engaged in the business of designing
supplying and installing water control and conservation structures through
the world

Concordia is a common carrier by water regularly engaged in the

transportation ofgeneral cargo in the foreign commerce of the United
States It is also a member of the North Atlantic Mediterranean Freight
Conference and its rates are governed by that organization s tariff Boise

acted as general agent for Concordia with respect to the disputed
shipment but is neither a common carrier by water nor an other person

suQject to the Shipping Act 2

The goods in question were butyl or synthetic rubber products
purchased by Crestline from the Carlisle Tire and Rubber Company
Carlisle for shipment to Libya where they would be further fabricated

prior to being used in a water conservation project undertaken by the
Government of Libya The goods were shipped under Concordia s Bill of

Lading No 1065 dated September 27 1975 which contained the

following data

No of
Packages

102
1

2

Description of Packages and Goods Gross Weigh
Measure

ment

4700 CF
79CF

103 CF

Rolls Butyl Rubber Sheet8 u u uu u 134 640Ibs
Pallet Rubber Tapes uuuu

uu u 1 068Ibs
Pallets Rubber Cement 0 degrees uuu 1 298 Ibs

Prior to shipment Crestline conversed with an ocean freight forwarder
and with Carlisle concerning transportation charges and was under the

impression that the freight rate would approximate 10 000 No rates were

listed on the bill of lading issued to Crestline Concordia subsequently
rated the Butyl Rubber Sheets as Rubber Sheeting N O S under

Item 1454 North Atlantic Mediterranean Freight Conference Freight
Tariff No IOFMC 3 The Rubber Tapes were rated as Rubber

Goods N O S pursuant to Item 1450 of the same tariff Both classifica
tions were chosen on the theory that the goods were articles manufac
tured from synthetic rubber and not entitled to the rate for unfabricated
synthetic rubber 3 On this basis Crestline was assessed freight charges in

1
1

2 Boise did not reply to Crestline s allegations orparticipate lRthe instant plQQeedina in any manner

J The North Atlantic Mediterranean Preiaht Conference Freiaht Tariff No 10FMC3 effective Au ust U 1974
contains only the followina tariff classifications for rubber commodities

Rubber viz

I Bands 14480
2 Crude orRaw 1446

3 Foam Slab or Blanks 1448
4 Oloves 1449
5 Ooods N D S 1480

6 Heels Soles Includina Crepe l4SI
7 Hose 1482
8 Reclaimed orShoddy in Compr sed Sheets orSlabs Not Scrap Rubber 14 3

9 Sheeting N D S 1454
10 Synthetic Not Articles or Materials manufactured therefrom 14
II Threads camelback
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the sum of 24 244 24 which it duly paid 4 Crestline was not aware of the
commodity classifications employed by Concordia or the total freight due
until after its goods were on the high seas

The complaint asserts that Crestline was entitled to have its goods
classified under Tariff Item No 1455 Rubber Synthetic Not Goods or

Articles Manufactured Therefrom Had this Item been applied the
parties stipulated that the charges would have been 9 278 87 or

15 86840 less than Crestline actually paid 5

The Initial Decision held that the rubber sheets and tapes were articles
manufactured from synthetic rubber or butyl regardless of whether

they required further processing upon arrival in Libya and found no

ambiguity in the term manufactured as it appeared in Tariff Item 1455
The Presiding Officer then concluded that Concordia properly applied
Tariff Items 1454 and 1450 and that no violation of section 18 b 3 had
occurred The following four reasons were expressly offered in support of
this result 1 Neither Respondent ever quoted CrestIine a price of
9 000 to ship the goods in question

2 Crestline failed to establish that it had a contract with the
Government of Libya to further process or install the rubber products in
that country the Libyans may have done the installation work them
selves

3 No one supplied the Respondents with any cargo descriptions or
directions different from those which appeared on Concordia s Bill of
Lading

4 It is doubtful that transportation costs of 23 347 99 for commodities
worth 205 988 00 into a troubled zone ofthe world are unjust and
unreasonable or in violation ofany section of the Act

III POSITIONS OF THE PARTIES

A Complainant
Crestline excepts to the Presiding Officer s conclusion that Concordia

correctly applied Tariff Items 1454 and 1450 to the butyl sheets and tapes
in question and claims that the Initial Decision is procedurally and
substantively defective in several areas

Procedurally the Presiding Officer is alleged to have

I Failed to articulate a rational basis for the conclusion he reached because the four
reasons recited at pages 7 and 8 of the Initial Decision are irrelevant and immaterial

to the cargo classification issue under review and because Crestline s arguments were

not specifically rejected
2 Improperly permitted Concordia s expert witness McKenna to testify that the

4 Concordia applied its contract rate to Crestlines shipment
S Crestline originally alleged that its rubber cement was also misrated and sought a total of 16 483 74 in

reparations The rubber cement claim was withdrawn at the prehearing conference and the demand for reparations
reduced to 15 86840 h should be noted however that the parties stipulation concerning the Item 1455 rate

applicable to the rubber sheets and tapes 7 86137 Hearing Exhibit 16 was improperly computed The correctly
computed Rubher Synthetic rate would have been 14 473 and the amount of overpayment only 9 256 17 I e 119 5
measurement tons multiplied by the 105 32 contract rate including 19 bunker surcharge plus 15 war risk

surcharge
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J

rubber sheets and tapes were fully manufactured for tariff purposes while refusing to

allow Crestline s expert witness Kenney to offer his opinion that Tariff Item 1455 was

ambiguous in light of the nature of synthetic rubber

Crestline concedes that its rubber sheets and tapes were to some

degree manufactured out ofsynthetic rubber It rests its claim to the

Tariff Item 1455 rate on two contentions First the phrase not articles
manufactured therefrom in Item 1455 is contradictory and ambiguous
because all synthetic rubber is manufactured out ofother chemicals

Secondly Crestline s goods were not manufactured within the meaning of

Tariff Item 1455 because they were not completely finished i e

further processing was required before they could be finally installed in
the water conservation equipment for which they were ultimately in

tended Consistent with this position Crestline attributes the following
substantive errors to the Initial Decision

1 The uncontroverted testimony of expert witness Kenney was ignored and

unwarranted weight was given to the testimony of expert witness McKenna

2 The conclusion that the rubber sheets and tapes were sufficiently fabricated to be

classified as articles manufactured from synthetic rubber is contrary to the weight of

the evidence
3 The conclusion that Tariff Item 1455 was unambiguous as applied to the disputed

shipment is contrary to the weight of the evidence

B Respondent
Concordia supports the Initial Decision and claims the evidence shows

that the butyl sheets and tapes shipped by Crestline were in an essentially
different form than the large synthetic rubber bales from which they were

fashioned by the Carlisle Company Concordia further states that whereas

synthetic rubber may be used to manufacture any product requiring
synthetic rubber as an ingredient synthetic rubber in the form of sheets

and tapes has a relatively limited range of further uses Crestline s claim
that the sheets and tapes were not finished products must therefore be

incorrect because the construction of watering facilities out of the sheets
and tapes is a separate and distinct process from the manufacture of the

sheets and tapes themselves
Concordia also argues that the classification of products for ocean

freight purposes does not depend upon the end use to which the consignee
intends to put the product if a roll ofbutyl sheeting is a finished product
when pieces are cut off and placed directly on hospital beds it should
also be considered a finished product when pieces are joined together to

form water proofing devices

IV DISCUSSIONAND CONCLUSION

The uncontradicted testimony ofCrestline s own witness 6 is sufficient

to dispose of this matter on the merits and we also find that the rubber
sheets and tapes shipped in 1974 were manufactured articles and that

6 This witness was Hugh Kenney Sales and Product Manaaer Construction Materials Department Carlisle Tire

and Rubber Company Mr Kenneywas qualified as an expert in synthetic rubber fabrication
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no Shipping Act violation has occurred We cannot however simply
adopt the Initial Decision without comment Crestline s contention that
the Presiding Officer s statement of reasons is critically unclear cannot be
ignored A more disciplined and logical approach is unquestionably
required and rather than consume further time by remanding the
proceeding for clarification we have written our own decision denying
Crestline s complaint

The Carlisle Company fabricated the goods in question out ofcrumbly
bulk butyl which it purchased in 70 pound bales from one of several large
synthetic rubber manufacturers such as DuPont or Exxon 7 The butyl
bales were then placed in mixing equipment with other materials such as

pigments extenders vulcanizing agents and antiozonants aqd the mixture
run between two steel rollers to form synthetic rubber sheets approxi
mately a quarter of an inch thick After being scored for 4872 hours
these sheets were fed into a calendar a series of steel rollers and further
formed into much thinner sheets The thin rolls of sheeting were then
joined into the particular widths and lengths desired by Carlisle s

customers placed on a mandrel and vulcanized After this processing the
rubber was no longer crumbly and the sheets could be directly employed
in a variety ofend products with only minor subsequent alterations The
only thing remaining to be done to Crestline s sheets and tapes upon
arrival in Libya was to cut them to appropriate sizes and apply them to a
tank or reservoir They could also have been employed as inner tubing
heater ducts or roofing materials

The primary factual question to be determined in this proceeding is
whether the sheets and tapes were manufactured from synthetic rubber
at the time they were shipped Crestline s evidence aimed at proving that
the sheets and tapes were not completely finished goods is irrelevant
to this determination The final application of a product with several
possible end uses is immaterial to the proper classification ofcommodities
for tariff purposes Misclassification and Misbilling of Glass Articles 6
F M B 155 159 1960 The applicable freight rate should depend upon
the intrinsic nature and market value ofthe goods themselves rather than
a shipper s representation as to the intended use ofgoods as it would be
virtually impossible for ocean carriers to ascertain whether each item
transported is subsequently put to the use for which it was rated for
ocean transportation

The record leaves no doubt that Crestline s goods weresufficiently new

and different artillles from the butyl bales initially entering Carlisle s plant
to be considered manufactured articles See generally Interstate
Commerce Commission v Weldon 90 F Supp 873 W D Tenn 1950
affd 188 F 2d 367 6th Cir 1951 cert denied 342 U S 827 1951
where shelled but otherwise unprocessed peanuts were held to be

1 Butyl is itself manufactured out of petroleum products and other chemicals In bales it represents an

unprocessed stage of synthetic rubber comparable to that of natural rubber in its crude state
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manufactured products within the meaning of section 203 b 6 of the

Interstate Commerce Act 8 Cf East Texas Motor Freight Lines v

Frozen Foods Express 351 U S 49 1955 see also Twine and Crude
Rubber Emery Transportation Company 311 IC C 226 1960 A N

Deringer Inc v United States 40 Cust Ct 261 1958 United States v

International Paint Co 35 C C PA 87 94 1948

The fact that all synthetic rubber is manufactured from petroleum
products and other chemicals does not make Concordia s tariff ambigu
ous Other than Rubber Synthetic and Rubber Crude or Raw all rubber

categories in the tariff describe specific products or groups ofproducts
Tariff Item 1455 does not exclude manufactured synthetic rubber It

excludes only articles manufacturedfrom synthetic rubber The former
phrase would support the inconsistent and therefore ambiguous interpre
tation urged by Crestline The latter language is plain on its face

Applying the principles of tariff construction articulated in Sacramento

Yolo Port Dist v Fred F Noonan Co Inc 9 F M C 551 558560

1966 we find Tariff Item 1455 sufficiently clear as published to advise
synthetic rubber experts and laymen alike that butyl bales or other
unprocessed unvulcanized forms of synthetic rubber are the only types
of goods entitled to the Rubber Synthetic rate 9 The instant case is
therefore readily distinguishable from United States v Hellenic Lines

Ltd 14 F M C 254 1971 and Rubber Development Corp v Booth S S

Co Ltd 2 U S M C 746 1945 where a tariff s intended meaning coull
not be fairly ascertained from its published language We recognize that
the term manufactured describes a process with no absolute boundaries
and that different goods may be manufactured in varying degrees so

that carriers may upon occasion be reqUired to make close judgments in

rating synthetic rubber products for shipment Such a situation does not

make a tariff inherently ambiguous and in this instance the record shows
that Concordia s a sessment of Crestiine s butyl sheet and tapes as

manufactured articles was indisputably correct Cf Trumbull Vander
pool Co v Luckenback Co 1 U S S B 126 127 128 1927

Accordingly on the basis of the foregoing and the entire record before
us it is concluded that the synthetic rubber sheets and tapes tendered for
shipment on September 27 1974 by Crestline Supply Corporation were

46 V S C 303 b 6
9 Crestline s hearsay evidence concernina the different rate quotations it received from three different frei ht

forwarders between July and October 1974 provides no basis foraflndina of ambiauity Rubber Development Corp
v Booth 5 S

Co
LId infra is inapposite for there a carrier actually applied three different rates to successive

shipments of the same type of meta basin and the Commission found that the tariffwas otherwise ambiauous
Eltrinsic evidence is not considered when a tariff is unambiauous on its face Moreover a stupper s reliance upon a

misquoted rate does not warrant the exaction of a rate different from that specified in thecarrier s tariff TexQs d
Pacific Ry v Mugg 202 US 242 245 1906 Farley Terminal

Co
Inc v Atchinson Topeka SantQ Fe Ry Co

522 F 2d 1095 1098 9th Cir 1975 Ken Royce Inc v Paciflc Transport Line
Inc

3 U S M C 183 186 1949
Pacific Lumber Shipping Co v Pacific Atlantic S S Co 1 U S M C 624 62j 1936

We also note that Crestline s quotation evidence Is of little probative value in that it does not indicate that the
three forwarders were given the same weiahts measurements and commodity descriptions with which to work or

even that they consulted the same tariff In fact the rate quotation from Lui i Serra Incorporated Hearlq Exhibit 6

states arate for synthetic rubber butyl without a lvina any indication that this butyl was in the form of rubber

sheets and tapes
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not entitled to the rate described by North Atlantic Mediterranean Freight
Conference Tariff Item 1455 and that Concordia Line properly classified
these goods as Rubber Sheeting N O S and Rubber Goods N O S
respectively It therefore follows that Respondent Concordia Line did not

charge or demand a greater or different compensation for the transporta
tion of property than that specified in its duly filed Federal Maritime
Commission tariff and did not violate section 18 b 3 Shipping Act
1916 as to the aforesaid shipment Crestline s Exceptions are therefore
granted insofar as they demand a clarification of the Initial Decision and
denied in all other respects An appropriate order denying the complaint
and terminating this proceeding will be issued

SEAL S FRANCIS C HURNEY

Secretary
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i DOCKET No 75 12

CRESTLlNE SUPPLY CORPORATION

v

THE CONCORDIA LINE AND BOISE GRIFFIN STEAMSHIP CO INC

ORDER

The Commission having fully considered the above matter and having
this date made and entered of record a Report containing its findings
conclusions and decision therein which Report is hereby referred to and

made a part hereof
IT IS ORDERED That the complaint of Crestline Supply Corporation

is denied and that the proceeding in Docket No 7512 is dismissed

By the Commission

SEAL S FRANCIS C HURNEY

Secretary

I

J

I
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SPECIAL DoCKET No 468

REAL FRESH INC

v

MATSON NAVIGATION COMPANY

NOTICE OF ADOPTION OF INITIAL DECISION

July 28 1976

No exceptions having been fIled to the initial decision of the Adminis

trative Law Judge in this proceeding and the Commission having
determined not to review same notice is hereby given that the initial

decision became the decision of the Commission on July 28 1976

By the Commission

SEAL S FRANCIS C HURNEY

Secretary

19 F M C 215
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1 SPECIAL DoCKET No 468

REALFRESH INC

V

MATSON NAVIGATION COMPANY

Adopted July 28 1976

Requests to refund a portion and to waive collection of a portion of freiaht chaies
denied

i

INITIAL DECISION ON REMAND OF JOHN E COGRA VB

ADMINISTRATIVE LAW JUDGEl

Matson Navigation Company Matson requested pennission to refund
a portion and to waive collection of a portion of the freight charge on

three shipments of sterilized milk in hennetically sealed containers from
Oakland California to Guam Permission was requested to refund

170 77 and to waive collection of 327 38 Permission wasgranted in the

initial decision On review however it was determined that section
18 b 3 of the Shipping Act 1916 did not apply as the foreign commerce
ofthe United States was not involved Rather it was the domestic
offshore commerce of the United States and therefore the applicable laws
would be section 18 a of the Shipping Act 1916 and Section 4 of the
Intercoastal Shipping Act 1933 The application was remanded for
consideration under the foregoing sections of the Shipping Acts In the

Order ofRemand it was stated

Unlike section 18b 3 section 18 a of the 1916 Act and Section 4 of the 1933 Act do
not contemplate refunds and waivers to compensate for orrors in tariff filings They do
however empower the Commission to detormine the reasonableness of a rate anel to

prescribe a reasonable maximum or minimum rate Consequently while an error In a

tariff may cause a particular rate to be unreasonable it is not standing alone and in the
absence of a finding of unreasonableness ground for permitting a carrier to charge rates
other than those on file and in effect at the time of shipment

In the present application Matson Navigation Company Matson
requests authority to refund a portion of the charges and also requests

I

j
l

I This decision became the decision of the Commission July 12 1976
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authority to waive collection of a portion of the charges applicable to
three shipments of Milk sterilized in hermetically sealed containers
aggregating 119 546 pounds or 2 768 cubic feet carried per bills of lading
dated September 9 23 and 28 1974 on Matson s vessels Transcham
plain Transoneida and Transontario from Oakland California to
Guam Matson issued on June 26 1974 effective August 5 1974 Second
Revised Page 109 to its Guam Container Freight TariffNo 32 FMC F
No 152 In doing so the rates for Items 1358 and 13592 were mistakenly
changed to W M from a W T3 basis Accordingly during the period of
these three shipments the 53 10 W M rate was the applicable rate
resulting in a higher charge than would have been the case if the
shipments had been rated on the basis of 53 10 WIT

Consequently on the shipment per bill of lading dated September 9
via the Transchamplain 1 29556 was paid whereas it should have been

1 082 28 Permission to refund 170 77 is sought On the shipment per
bill of lading dated September 23 via the Transoneida 1 093 11 was

paid whereas it should have been 1 268 07 Permission to waive
collection of 174 96 is sought On the shipment per bill of lading dated
September 28 via the Transontario 1 418 13 was paid whereas it
should have been 1 57055 Permission to waive collection of 15242 is
sought

According to the application the increased charge resulted from the fact
that the charges were based on a measurement rather than on a weight
basis Nothing more is offered All the precedents cited by Matson
involved the foreign commerce and not the domestic offshore commerce

ofthe United States By way ofexample but not limitation determination
of the reasonableness of rates involves comparison of rates Oxenberg
infra cost of service distance taxes nature of the commodity volume
ofmovement and return on investment

Unlike Oxenberg Bros Inc v United States 3 F M B 583 1951
where the rate charged varied so greatly from rates for the same

commodity between nearly equidistant points on the same route as to be
clearly unreasonable and therefore in violation of section 18 of the

Shipping Act the situation in the instant situation is more like that

presented in Davies Turner Co as Agentsfor Robert S Schlesinger
Owner v Atlantic Lines Ltd 13 F M C 279 1970 There the final

charges for the transportation were merely alleged to have been higher
than the charges originally quoted the shipper because the carrier s agent
had not been advised that the rate he quoted had been deleted from the
tariffover a month before The Commission concluded

The application in this instance like that in East Asiatic 4 does not even allege

litem No 1358 MILK STABILIZER powdered W M 87 03 Item No 1359 MILK STERILIZED in

hermetically sealed containers with orwithout added flavoring W1M 53 10
J Rate applies per ton of 2 000 pounds
4 The East AsiatiC Co 11IC Apl fi tioll Iilr Permissioll 10 Waive Collection of Undercharges 9 F M C 169

119651
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that the rate duly applied was unreasonable nor does the record contain facts upon
which such a finding can be made There being no alternative the application is hereby
denied Footnote added

Moreover in East Asiatic supra it was concluded

The Examiner however did not find nor did the applicant allege that the duly
applicable rate was unreasonable and that the rate actually charged was reasonable

Indeed the record is devoid of any facts upon which we in the final analysis could

make any such findings Therefore on the basis of the record before us we have no

alternative but to deny East Asiatic Incs application

As the determination of a reasonable lawful rate is a prerequisite to

establishing damages which is the difference between reasonable and
unreasonable rates S and as such determination cannot be made here the

request of Matson Navigation Company to refund a portion and to waive
collection of a portion of the freight charges on the aforementioned

shipments must be denied

8 JOHN E COGRAVE

Administrative Law Judge
WASHINGTON D C

June 30 1976

Mueller v Peralta Shipping Corp 8 F M C 361 1965

19 F M C
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INFORMAL DOCKET No 332 1

F POWERS CO INC

v

ORIENT OVERSEAS CONTAINER LINES

Claimant s contention that its cargo was destined for the Port of San Francisco and not

the Port of Oakland is sufficiently supported by the evidence

Respondent s policy of not paying overland transportation charges from the port of
discharge to the bill of lading port on LTL shipments is disallowed because

IRespondent s Tariff Rule 28 expressly provides for cargo forwarding to the bill
of lading port at carrier expense without distinguishing between LTL and trailer
load shipments

2 The implementation of special rules for LTL shipments which are not stated in
a carrier s tariffviolates section 18 b 3 of the Shipping Act 1916

DanielL Goldberg for Claimant

REPORT

August 18 1976

By THE COMMISSION Karl E Bakke Chairman Clarence Morse Vice

Chairman Ashton C Barrett Bob Casey and James V Day
Commissioners

This proceeding was initiated upon the informal complaint ofF Powers

Co Inc Claimant a textile importer principally located in San

Francisco against Orient Overseas Container Lines Respondent a

common carrier in the foreign commerce of the United States subject to

our jurisdiction Claimant alleges that Respondent failed to adhere to Rule

28 of its FMC tariff in violation of section 18 b of the Shipping Act 1916

46 U S C 817b 1

I HongKong Eastbound Pacific Coast Tariff No 1 FMC l Prior to October 1974 Tariff Rule 28 provided

If the carrier discharges cargo at a discharge port other than the port of discharge named in the bill of lading the

carrier may arrange at its OptiOIl to move the shipment from actual port ofdischarge as follows

To the port of destination stated in the bill of lading alternatively the carner may forward the cargo direct to apoint
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1

The instant controversy concerns eight relatively small shipments of
cotton goods from Hong Kong to San Francisco California transported
during the period ofOctober 1973 to September 1974 Claimant states

that San Francisco was the intended port ofdischarge The goods were

unloaded at Oakland and trucked to San Francisco in less than trailer

load LTL lots at a total cost of 297 93 which was paid by Claimant
It is alleged that Respondent has followed a policy of not paying the

transportation costs involved in trucking less than trailer load goods from
the port of discharge to the bill of lading port ofdestination while paying
the trucking fee on full trailer load shipments Respondent does not deny
it has foUowed such a policy and the issue to be resolved is whether a

distinction between LTL and full trailer load shipments is permitted under

Respondent s FMC tariff and if not whether Claimant is entitled to

reparation for the 297 93 it paid for overland transportation on the eight
shipments in question

The matter was referred to Settlement Officer James S Oneto who
issued a decision on June 29 1976 denying the complaint ontwo separate
grounds

1 The Claimant did not produce the bills of lading bllt only invoices
and the bill of lading ports cannot therefore be established with

sufficient certainty to make a determination thereof
2 The shipments involved were LTL shipments the carrier had a

policy ofnot paying equalization on LTL shipments and because no

such allowance was contained in the tariff reparation cannot be granted
As to the fIrst ground for denial the Claimant alleged that although the

port ofdischarge was Oakland the bill of lading specified San Francisco

As evidence of that allegation the Claimant submitted carrier invoices AlI
but one of these show a space calling for the bill oflading number and in

aU those invoices there appears in that space before the number the
notation HK SF The Claimant states that this signifies Hong Kong as

the port of loading and San Francisco as the port of destination as

specified in the bills of lading 2

The invoices attached to the complaint indicate Oakland as the port of

desi nated by the consillnee provided the consianee pays the costs which the conlianee normally would have
incurred to move the cargo tosuch point had thecarlO bcen discharaed at the port of destination stated on the billof

ladina Emphasis added

In Konwal Co Inc v Orient Overseas Container Line 16 S R R 39 482 1975 the Commission held that this
version of Rule 28 oblililated the carrier to pay the coil of overland transportation from Oakland the actual port of
discharae to San Francisco the port of discharae speclfted on the bill of ladln and awarded reparation for elaht
LTLshipments where the carrier had not paid

The rule was subsequently amended effective October 1 1974 and now reads

If the carrier discharges cargo at a discharle port other than the port of dlscharae named in thebill of ladin the

carrier elshall arranae at Its C expense to move theshipment from actual port of discharae as follows To the port
ofdestination stated in the bill of ladlnl altmatively the carrier may forward the carao direct to apoint desianated
by the consignee provwed theconsignee pays thocosts which the consianoe normally would have incurred to move

the car o to such point had the carao been discharaed at the port of deatination stated on tho blllof ladina Emphalil
added

2 It is acommon steamship practice to identify bills of ladina by port of loadina and port of discharae with a

numerical number followina thus BIL Hona KonSan Francisco 1 or BIL Hona KongLos Anaeles 12 etc

19 F M C
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discharge In referring to the bill of lading however the invoices contain
the annotation BlL HK SF This supports Claimant s contention that
while Oakland was the port ofdischarge the port ofdestination was San
Francisco

The Respondent s reply to the complaint significantly does not deny
that the bill of lading port was in fact San Francisco The Respondent
says only that

We note with interest that the Complainant filed this complaint apparently on

the strength of HK SF bill of lading numbers taken from truck invoices and
without copies of the actual bills of lading

The Respondent could have denied that San Francisco was the bill of
lading port or could itself have provided copies of applicable bills of
lading if San Francisco was not shown thereon as the bill of lading
destination Instead the Respondent merely noted the Claimant s form of
proof

Rule 5 d of the Commission s Rules of Practice and Procedure 46
C F R 502 63 provides

Recitals of material and relevant facts in a complaint unless specifically denied in
the answer thereto shall be deemed admitted as true

The Respondent s allusion to Claimant s allegation is not such a denial

Consequently it must be taken as established that San Francisco was the
bill of lading port ofdestination

Furth rmore if the Settlement Officer deemed the proof inadequate
which we do not he should have required the Claimant or the Respondent
to supply additional documentation 46 C F R 502 304 a e The
Claimant states that he was unable to obtain copies of the bills of lading
and the Settlement Officer should have directed the Respondent carrier to

produce them
The second ground for the Settlement Officer s decision rests on the

Respondents policy on LTL shipments of not assuming to pay equaliza
tion from the port ofdischarge to the bill of lading port The Respondent
in fact places its main reliance on that policy and says that all importers
were aware of it including the Claimant and that the Claimant is
therefore barred from seeking reparation for equalization of LTL ship
ments to the bill of lading port of destination This asserted policy or

rule did not appear at the pertinent time in Respondent s filed tariff
The Settlement Officer concluded that because

respondent s rule that no equalization would be paid on LTLshipments was

not embodied in respondent s tariff therefore reparation could not be awarded
thereon

Ifthat were the law we could not award reparation unless a carrier s tariff

specifically provided for the payment of reparation in the event a shipper
were overcharged

The fact is that the Respondents Tariff Rule 28 provided for the

forwarding of cargo at carrier s expense from the port ofdischarge to

19 F M C
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the bill of lading port without distinguishing between LTL and trailerJoad

shipments Similarly no other provision of the Respondenfs tariff added

such a qualification
Section l8 b 1 of the Shipping Act 1916 provides that tariffs shall

contain any rules or regulations which in anywise change affect or

determine the tariff rates Consequently the Respondent carrier could
not by a statement ofpolicy no matter how widely published establish a

rule binding on shippers unless such rule was first filed with the

Commission under section 18 b An unflled rule distinguishing between

LTL and trailer load shipments not only cannot be relied upon to deny
reparation but itself violates section 18 b 3 of the Act by denying
transportation privileges to LTL shippers in a manner not stated in

Respondent s Tariff
The Respondent states in its answer to the complaint that it changed its

policy in October 1974 and began paying equalization on the Claimant s

shipments Thus at that time Respondent began to fully adhere to its

tariff rule without asserting any other disqualification in Claimant s

shipments Therefore there being no other defects in the Claimant s

shipments at issue here the Claimant is entitled to reparation as set forth
in its complaint

An appropriate Order will be issued

SEAL S FRANCIS C HURNEY

Secretary

19 F M C
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INFORMAL DoCKET No 332 1

F PoWERS CO INC

v

ORIENT OVERSEAS CONTAINER LINES

ORDER

The Commission having fully considered the above styled matter and

having this date made and entered of record a Report containing its

findings conclusions and decisions therein which Report is hereby
referred to and made a part thereof

IT IS ORDERED That the Settlement Officer s Decision is reversed

and reparation in the amount of 297 93 is awarded

By the Commission

SEAL S FRANCIS C HURNEY

Secretary
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DocKET No 75 37

INDEPENDENT OCEAN FREIGHT FORWARDER ApPLICATION

INTERNATIONAL FREIGHT SERVICES LTD

1

ADOPTION OF INITIAL DECISION

August 18 1976

This proceeding was instituted to determine whether in view of the
past activities of Mr Ismail K Renno and Mr Rafael Swift two of the

Applicant s principal officers and stockholders International Freight
Services Ltd IFS is fit and able to properly carryon the business of

forwarding and to conform to the provisions of section 44 of the Shippms
Act 1916 within the meaning of that statute and whether its forwarder

application should be granted
In his Initial Decision Administrative Law Judge John E Cogtave

concluded that the Applicant lacked bOth the fitness and ability necessary
to be licensed and accordingly denied IFS s application The basis of his
conclusion were 1 the false representations made in IFS s application
and to the District Investigator and 2 IFS s lack of experience to

conduct an ocean freight forwarding business
No exceptions were filed to the Initial Decision However IFS and

Hearing Counsel have submitted a stipulation intended to clarify the

record with respect to the fitness of Mr Dennis M Costin a third IFS
officer to carry on the business of ocean freight forwarding In the course

of his opinion the Presiding Officer found that Costin was not a

stockholder of IFS as was represented in the application The joint
stipulation citing section 170101 F of Ohio General Corporation Law
advises that by virtue of a subscription aareement Costin is in fact an

IFS shareholder under Ohio Law This proceeding is now before us on

our own motion to review
While we are accepting the joint stipulation it does not in any way

undermine Judge Cograve s ultimate determination in this proceeding
The legal status of Costin as a stockholder or nonstockholder is wholly
irrelevant to the matter at issue in this proceeding What is important is

that on the record neither Renno Swift nor for that matter Costin have
the necessary ocean forwarding experience to qualify IFS for an ocean

freight forwarder license

i

224 19 F M C



INTERNATIONAL FREIGHT SERVICES LTD 225

Even assuming arguendo that IFS had an officer qualified to conduct

ocean freight fOlwarding there is still the matter of Swift submitting false
information to the Commission and its representative with the presumed
knowledge ofRenno who together hold most of the IFS stock This
activity alone calls into question Applicant s fitness to conduct afreight
forwarder operation

Therefore we are of the opinion that the Presiding Officer s fmdings
and conclusions were proper and well founded Accordingly we are

adopting the Initial Decision a copy ofwhich is attached as our own and

making it apart hereof

By the Commission

8 JOSEPH C POLKING
Assistant Secretary
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No 7537

INDEPENDENT OCEAN FREIGHT FORWARDER APPLICATION
INTERNATIONAL FREIGHT SERVICES LTD

Adopted August 8 1976

Applicant found neiher fit nor able to conduct the business of forwarding wichin the

meaning of the Shipping Act 1916

The application is denied

WBEwers for applicant
Pau J Kalerand Bert IWeinstein as Hearing Counsel

INITIAL DECISION OF JOHN E COGRAVE ADMINISTRATIVE
LAW IUDGE

The Commission instituted this proceeding to determine whether
International Freight Services LtdInemational should be licensed as

an independen oceanfieight fonvarder under section 44 of the Shipping
Act 1916 46 USC 8416 The present applicaUon is the third one to be
filed by International

In November of 1973 International fded its first application for a freight
forwazder license but it was withdrawn and a revised application was

filed in Mazch of 1974 After review of the second application the
Commission advised International of its intent to deny the requested
license International made a timely request for a hearing to contest the
Commissionsintended denial and by Order served in December of 1974
Docket 7454was instituted2

In Februazy of 1975 prior to heazing in Docket754 International
filed its third appGcationthe one under scrutiny here With the 51ing of
the third application Docket754 was dismissed and after due investi
ga4on of the hird applicaion notice toInernaGonal ofinent to deny
that application and timely request by International for heazing the

present proceeding was instituted The Order institu6ng this proceeding
raises issues conceming the fitness and ability of the applicant to cazry on

the business of fonvazding At issue aze certain fraudulen representa6ons
alleged to have been made by the applicant to the Commission which if

This decision will becomc the decision o Ne Commiuion Auemt I8 196
7e pmvisiov 06 CFR 4 SI08aset orth the procedum poverniny the issuance anA denial oGcensea
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proven would raise yuestions as to applicanYs fitness to be a forwarder
and an asserted lack of experience which if true would question
applicantsability to carry on the business of forwarding The Commis
sions Order defails certain apparent conduct which came to light during
its investigation of Internationalsfirst and present appiications

The CommissionsOrder instituting this proceeding states that the
investigation of Internationaisfirst application revealed 1 an apparenUy
false enlargement of the experience of one of Internationalsemployees
who was to be the qualifying officer of the corporation pursuant to section

5105a2iii2 that Mr Rafael Swift the President of International

apparently induced an employee and another person to make false

representations to a Commission investigator and 3 that Mr Swift
stated that he was a citizen of the United States when apparently he was

a citizen ofMexico

The CommissionsOrder then goes on to state that on the present or

third application a Mr Ismail K Renno appears as President and majority
stockholder of International that Mr Rafael Swift previously listed as

President and sole stockholder of International now appeazs as Executive
VicePsident and a minority stockholder of International and that a Mr
Dennis M Costin is also named as an Executive Vice President and

minority stockholder of International

According to the CommissionsOrder investigation of the third

application the one here in question revealed apparently
1that Mr Renno was always in fact the majority stockholder of International
2 that while Mr Swift had previously stated that the capitalization of International

came exclusively from his own personal savings and proceeds from loans he had
received from a bank Mc Renno also contributed substantial monies for the capitaliza
tion of Intemational
3hat Mr Swift had sated on an application for an International Air Transport

Association cargo agency that he was the sole stockholder of International when he was

not
4that Mr SwifPs conduc while wih a previous employer gave rise to a lawsuit in

which a final judgment of100000was entered and an injunction was issued prohibiting
Mr Srvift from soliciting employees and accounts from the employer
5that Mc Renno appears to have been a party to the deceptions and falsehoods of

Mc Swift as they relate to the ownership of International

The Order then raises the issue of the lack ofexperience on the part of
both Renno and Swift

For the purpose of this decision it is presumed that except for the
issues raised in the CommissionsOrder the application of International is

in all other respects proper This presumption makes necessary some

comment on the procedure adopted for the trial of this case At the

prehearing conference Hearing Counsel took the position that it was

incumbent upon the applicant to proceed first and present a case

demonstrating that International was fit willing and able to conduct

the business of forwarding The reasons given for this position were that

1 the Order instituting this proceeding made Internationalapetitioner

FMC
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pursuant to Rule 3a of the Commissions Rules of Practice and
Procedure 46 CFR 50241 and 2 section 22 of the Shipping Act 1916
which had appeared in previous orders in forwarder licensing cases as

authority for their institution had been omitted from the Order in this

proceeding
It was my view however that 1 the CommiasionsOrder contained

certain allegations of fact which if proven would appear to demonatrate

that applicant was not qualified for a license 2 the evidence to support
the allegations which was developed during the investigation of the

applicant was then in the hands of Hearing Counsel and 3 had the
Commissionsinvestigation uncovered anything else tending to diaqualify
applicant it would have included appropriate allegations in its Order

Thus absent proof of the specific allegations in the Order International
was qualified for a license Under these circumstances to have the

appiicant to proceed first and prove Ehat he was fit willing and able to

conduct the business of forwarding would make the applicant spread on

this record facts which were not challenged by the Commissions staff

during its invesdgation nor raised as issues in the Commissions Order or

if applicant chose to challenge the allsgations in the Commissions Order
he would be put in the position of disproving allegations in support nf

which no evidence had yet been adducedhewould be attempting to

prove the negative Accordingly I ruled that Hearing Counsel dust

proceed first and present his case in support of the allegations in the
Order

Hearing Counsel take no issue on brief with the procedure adopted and
Ionly allude to it here because of the impression conveyed to me by
Hearing Counsel that the Commission had intended a new type of
procedure when it made the mentioned changes in its Order Ihave no

idea what if any changes in trial procedure were intended by the

a Commission when the Order was changed and they are not evident from

i the terms ofthe Order If faced with the same kind oforder in the future
Iwould adopt the same procedure

The statement of facts set forth below is divided into two parts First
those findings dealing with the alleged misregresentations of applicant to
the Commission and second those findings concerned with the experi
ence or lack of it on the part of the applicant corporations qualifying
officer Certain other facts appear in the Discussion and Conclusion
portion of this decision primarily due to an effort to achieve continuity in
presentation

Misrepresentations
On its first application International represented one Miss Belinda

Hilbert as an officer of International and gave her experience as two

years in international freight forwarding On January 24 1974 Mr

Swift then the purported President of International informed the

CommissionsDistrict Invesdgator Robert St 7ohn that Miss Hilbert was
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to be the officer of International who had sufficient ocean freight
fowarding experience to qualify International for a license

On January 25 1974 Mr St John phoned Miss Hilbert and she then
said that she had approximately three years ofocean freight forwarding
experience Later on February 6 1974 Miss Hilbert visited the Commis
sions New York District Office and talked with Mr St John At that
time she apologized to Mr St John for giving him false information
during their earlier phone conversation She then admitted that she had

only five months ocean forwarding experience Miss Hilbert explained
that Mr Swift was listening in on her conversation with Mr St John
and that Mr Swift was directing her responses to Mr St Johns
questions by means ofwritten notes

Again on January 24 1974 Mr Swift told Mr St John that he had
confidentially arranged to hire a Miss Margaret Sforzo then employed by
Paulsen Guice a licensed freight forwarder and that in the event

International was granted a license Miss Sforzo would become a vice

president of International3Subsequently Mr St John phoned Miss
Sforzo and she confirmed that she had made an arrangement with Mr
Swift whereby she would work for International as a vice president
Later however Mr St John interviewed Miss Sforzo at Paulsen
Guicthis was on February 8 1974 During the interview Miss Sforzo
apologized to Mr St John for her previous statements She then told Mr
St John that her previous statements had been made at Mr Swifts
instigation that he had suggested that she tell Mr St John that she was

to be a vice president of International when in fact the true situation was

that she was to be a vice president in name only with a salary of one

dollar
Rafael Swifr signed Internationalsfirst application as President thereof

and reported his citizenship asUnited States with date and place of
birthas111949 Galveston Texas On the second application Swift
again as President reported his citizenship as Mexican with date and

place of birth as 111949 Matamoros Mexico Swift further gave his
residence as Cleveland Ohio from 1949 to the present Finaly on the
third application Swift gave his citizenship as United States with date
and place of birth as 111949 Matamoros Mexico As for Swifts
residence being Cleveland Ohio from 1949 to present the record shows
that he moved from Mexico to Galveston in 1951 remained in Galveston
until 1957 when he moved to Cleveland Ohio

Internationalsfirst applicadon filed November 30 1973 shows Rafael
Swift as the President and sole stockholder of the outstanding shares of
International But by an agreement executed November 3 1973 four of

On at least one occasion lsmail Renno also discussed with Miss Sforzo her possible employment with

Inremational

Again applicant doesnt challenge the accuracy of the facts surrounding Swifts representations wncerning
binhplace citizenship and residence He only points to SwiRsassertions that he thought he was a citizen of the

UniedSates and urges that Ihere is no fraud involved because there was no misrepresenationofamaterial fact
ieUniedSaes citirenship is not a requiremen fora forwarders license

FMC
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the six shares of Internationals stock were held in trusY by Swift for

Ismaii Renno The shares were deliverable to Renno on demand

On December 3 1973 Rafael Swift in the course of sworn testimony
offered in open court in the course of a lawsuit against him by a former

employer stated that he was not an officer or director of International
but that he held stocks for some people and was the statutory agent
for the corporation Yet on the second of Internationals applicadons filed

with the Commission on March 18 1974 SwiB again described himself as

thePsidentand sole stockholder of International
Swift and Renno on October 15 1973 executedaManagement

Agreement Swift was to receive 17000 a year as Manager and

Renno was to ceive12000 a yearasPartner The agreement further

provided that Swift and Renno would make a11 mjor decisions

jointty By a further AgreemenY made November 6 1973 the subject
ofwhich was 5tock Issue Swift after being first duly sworn deposed
that four 4 shares of six 6 shares of common stock of the aforesaid
International that are held are being held in trust for the benefit of

Ismail Renno The agreement further provides that upon demand of

the said Ismail RennoISwift will immediately assign and release to the

said Ismail Renno andorhis nominee four 4 shares of common stock of

International Although denominated as AgreemenY the document

ofNovember 6 1973 is nothing more than a sworn affidavit by 5wift As

already noted in the rst application filed with the Commission on

November 30 1973 Swift listed himself as President and sole owner of

International

The third application filed by Intemadonal shows the ownership of the

corporation as Ismail Renno51percent Rafael Swift30percent
Dennis Costin10percent Mr Costin has not contributed fmancially to

the corporation nor has he t5een issued any shares of sWck

Mr Renno in his testimony stated that both Rafael Swift and himself
obtained5000 loans individually anda15000 loan jointly to start the

company
Over a period of time Intemational issued salary checks payable to one

J Knott Swift testified that the monies were paid to J Knott for
consultation services J Knott is actually the maiden name of Mrs Renno
and at no time did she perform any services for International

In May of 1974 Internadonal applied for an International Air Transport
Association cargo agency On the application Swift represented that

Rafael Swift was the sole shareholder of the corporation and that no other
individuais or business entities had any financial interest or any other
form of control in the corporation S Subsequently in May of 1975 a

revised application reflecting Rennosstock ownership was filed Ulti
mately the application wasapproved

BeCween February of 1969 and November 13 1973 Swift was

lameil Renno reviewed the application pdor to flliny it with IATA
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employed byAllAirtransport an air export and import company whose

place of business was in Cleveland Ohio While sti11 an employee of All
Airtransport and prior to submitting a letter of resignation or other notice
of such action Swift phoned a Mr Dodsworth requesting him to divert
traffic from American SteriGzer Company to International Swift called a

Mr Gusky of the Broadhead Garrett Company requesting him to alter a

bill of lading so as to consign a shipment to International Swift also
caused an employee of the McGee Company to divert a shipment to
Intemational These actions were made possible by Swiftsaccess to All
Airtransportscustomer fdes which were under his control These actions
of Swift gave rise to a lawsuit byAllTransport against Swift In its final
order the Court of Common Pleas Cuyahoga County Ohio enjoined
Swift from using confidential information obtained while an employee of

AllTransport and from soliciting employees ofAliAirtransport and from

announcing his former employment withAllAirransport International
also paid 1000 in settlement of the controversy

Lack ofExperience
Neither Swift nor Dennis Costin has ever performed ocean freight

forwarding services which are defined by the Commission as encompass
ing freight forwarding service or dispatctung ofshipments at 46 CFR

5102c
Renno has personally handled only a single ocean shipment This

occurred in London while Renno was directing the operations of
Cleveland Freight Service awhollyowned subsidiary of International

However both Swift and Renno point to their experience in air

forwarding and urge what is in effect the transferability of that experience
to ocean forwarding This question of transferability together with further
facts found on the alleged lack ofexperience ofapplicant is deferred to a

later portion of this decision

DISCUSSION AND CONCLUSIONS

Under sectiom 44 of the Shipping Act 1916 anyone who desires to

engage in the business ofocean freight forwarding must first secure a

license from the Commission Before issuing a forwarding license the
Commission must deternune that an applicant is fit willing and able to

carry on the business of forwarding Section 44 Shipping Act 1916 46
USC 841b Hearing Counsel urge that Internationalsapplication for a

forwarderslicense be denied because of its lack of fitness and ability to

carry on the business of forwarding Applicant ofcourse asserts the

contrary
A license granted under section 44 is somewhat more than a mere

license to do business The holder of a forwarderslicense occupies a

position ofenormous competitive and economic power and enjoys a

fiduciary relationship with shippers Dixie Fonvarding Co Inc Appli
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cation for License 8FMC109 1964 In the Dixie case supra the

Commission spoke of the standards required of licenseea under secdon
44

a The business integrity of one who ocwpiea the position oY froiaht forwarder ahould

a
be above reproach and he should cloarly demonstrate a cortiplete awarenesa of and a

willingness to accept the esponaibiflties that the profarrod position imposos16e

philosophy of section 44 is such that the ahipping public ahould ko entiNed to rely upon
the responsibility and integrity as well as the tachnical ability of a fraiQht forwarder S
FMC at 1186

Tahe giving of false informadon to the Commission or its representative is
to be considered in determitring the fitness of an applicant Dizie supra

Independent Ocean Freight Forwarder License ApplicationLTCAir

Cargo Inc 13FMC 269 1970 and Harry Kar4fmanIndependent
Ocean Freight Forwarder License 16FMC256 1973

The record in this proCeeding is replete with instances of applicants
cavalier approach to the truth of representations made by it to the
Commission and its representative Mr St 7ohn To demonstrate

applicantsapproach to the disclosure of discrepancies in its various

representations in at least two instanoes a chronology is instructive
Internationalsrst application was filed with the Commission on

November 30 1973 That application liated a Miss Belinda Hilbert as an

officer of International On January 24 1974 Swift informed District
Investigator St John that Miss Hilbert was to be the officer of
International who had sufficient ocean freight forwarding experience to

qualify International for a license During this same conversation Swift
also informed the District Investigator that he had condentially
arranged to hire a Miss Margaret Sforao then employed by a forwarder
to hecome avicepresident of Internadonal in the event International was
granted a licensee

On January 25 1974 one day after SwifYs conversation with Mr St
John the latter phoned Miss Hilbert who then stated that she had

i approximately three years ocean forwarding experience At about this
same time Miss Sforzo in another phone conversafion with Mr St John
confirmed that she was to be a vicq presidant of InternaUonal

On February 6 1974 some two waeks after her phone conversation
with Mr St John Miss Hilbert visited the CommisaionsNew Yqrk

Appllcent does not queatlon the appiicebility oY the etandarde quotad e6ove retharhearyuee eyainet the

comparuon oftfie conJUCt oP the applicant in theDlx7e caae with hiowp Thu bP coune mieeee thepoint Na tuch

comparieon ie mede orevenauyeatsd Interodnly uQon rowneideratlon Dixie weyraaSad e Ucenee beqeueq

applicants empheeized that their Iivelihood dependai upon their beln liceneed and 2appliaaMe have comm@ted
themeelvae to woperete Nlly with t4e CommGrlon 4nd adhere cmpduudy tn theraqutamente oftheiaw aqd the

reqyirementa impoeed by the Commisefon DIx7e Forwardlpg Ca et al Apptlcotlon for Llcensu Report on

Reconeideration 8 FMC167L4Subeequently the tlceneeewercvolunqrily eubmitted torcencellaNon in the
fece oPfurher proceedinpe to revoke tham See Commianion Order detad October 19 1966 dimieeinY tha

proceWinye in Docket No 664fJ
Sectlon S109eof Oenerel Order446 CPR 5099cprbvldee thatstlcepee may be revoked ouependad or

madiQed Poe makiny any wilNlly falsa etatemepu to the CommidoIn wnnection with en epptloation for 411ceqw
or its contlnuenca in effect

A6out the oNy conclusiop one cen cometo conceminp the wnEdentlnlity oP the 61NnQoPAS1e BYorw ree thuB

wes not known to Miee SPorzoethen employer FaWwn Ouice CertaWy avaryone elae conamedSwi Benno
and Mias Sform knew about it
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District Office and apologized to Mr St John for giving him false
information during her previous phone conversation with him Miss
Hilbert explained that Swift was listening in on another extension and
was telling her what answers to give to Mr St John by passing her notes
written on pages from a yellow legal pad

On February 8 1974 two days after Miss Hilberts visit Mr St John
called Miss Sforzo a second time As in the case of Miss Hilbert Miss
Sforzo apolo8zed to Mr St John for giving him false information during
their first conversation She now told Mr St John that Swift had
encouraged her to represent to Mr St John that she was to be an active
vice president when in fact she was to be vice president in name only at
a salary ofone dollar

On March 18 1974 International filed its second application Miss
Hilbert was no longer listed as the qualifying officer and no mention was
made of Miss Sforzo

Had there been no investigation of applicant by Mr St John the
inescapable conclusion is that applicant would have rested on his first
application and a license then granted would have been based upon the
patently false statements in that application Swift had no hand in the
ultimate disclosures

Applicantsposition on the foregoing events is best presented in its
own words on brief To take the case ofMiss Hilbert first

Hearing CounsePs allegations with respect to Miss Hilbert are to the effect that she
had only 5 months vice 3 years experience in ocean forwarding and that Mr Swifr
allegedly directed her in answering certain questions to Mc St John It is to be noted
that the first application Ex 1 listed Miss HilberYs experience as 2 years in
internationa freight forwarding What Miss Hilbert told Mr St John about herocean
experience is inelevant There is no evidence that Miss Hilbert did not have 2 years in
the international freight fonvarding area This question also became moot when the
second application was filed Ex 5 since she was no longer being considered for
employment

Several things may be said about applicanYs explanation ofthe incident
involving Miss Hilbert but the most striking thing about it is applicants
attitude toward it an attitude held even nowanattitude which clearly
belies any idea of the seriousness of being licensed as an ocean freight
fonvarder and the importance ofcomplete candor in the licensing process
Thus Miss Hilbertsmisrepresentations become irrelevanY since she is
no longer being considered for employment

Moreover applicant seems to be arguing that the reason Miss Hilberts
initial represtation to Mr St John are irrelevant is because on the first
application her experience was correctly stated as two years in
internadonal freight fowarding While this particular point is somewhat
obscure if I understand the argument it goes somewhat like this Miss
Hilbert had at the time of the first application two years experience in
international freight forwarding Presumably this experience was in air
reight forwardingalthough this does not appear in the record There
ore since the original description of Miss Hilbertsexperience was
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accurate anything followin that statement is irrelevant because the

original statement was correct9

Is it really necessazy to point out that he application in which the
statement in question was made was an application for a license as an

independent ocean freight fonvarder Is it further necessary to state that
when an applicafion for a Gcense as an ocean freight forwazder calls for a

statement of experience it is expected that the experience given will be

experience in ocean fonvarding Apparently it is necessary to now make
this cleaz to the applicant

As for the incident involving Miss Sforzo applicant has only the

following to say
With respect o Miss Sfoao he alleged fraudulen representation according to

Miss Sfoao and Mr St John

Q What falsehood
A Mc St John The falsehood thashe had indicated that she would be a Vice

President of he Coryoraion

and again

where in fact it was Mr SwifPs suggestion that she be Vice President in name

only with a salary of one dolfar

The salary of one dollar was obviously to be in excess of whaever salary she would

receive otherwise We suggest that judicial notice be taken of the fact that a vice

president tiledces not necessardy require a substantial salary ordollaz fegure
Miss SCoao was no even listed on ony of the appGcaionsand hersatus wih respec

to Ihe pending applicaion is mooL ApplicanPs brief page 2

The fust thing to be noted here is that there is not one word of

testimony or a single scrap of documentary evidence supporting he bald
assertion that Miss Sforzosone dollar salary was to be in excess of
whatever salary she would receive otherwise Indeed since she was by
her own unrebutted statement to Mr St ohn to be a vice president in
name only what other salazy would be coming to her And for what
other duties The applicant attempts to explain away past misrepresenta
6ons by at the very least further obfuscation and at the worst by further

misrepresentations and here again the whole question of Miss Sforzos

status is moot because she is not even listed on any of he

applications This is an interesting theory and under suchaheory any
false representation made to an official representative of the Commission

is mooY and without consequence so long as nothing conceming that

representation appears on the application previously filed with the

More impotlantly when Miss Ndbert visited Mr St Jopo at Ue Commivion NwYort o6ce ehe lold Mc St

lohn hat Aer ocean orwaNine ae Gmited w eome five moonoa mai ooio me n hed been dance

ivructor ONer then the smement appeadng in Ne irs appGCnuon fileA by Internaional the oNy oMerevNence

dealing wilh Icexpenence o Mise Hilbert is Swiftseaemcn tM1a ahe was employed byAllAirtrensport sometime
pnarto November I 19D

There u absolumty wWng in this record m demonstraze hat Ihe epplicuLL wv ryingoqualiyMisa HJertu

Ihe corporae ot5crwith the requisim expericnce ov the gromM lhat wme forvWing expenence other than aceen

woWd serve as somesort of an equivdmL Tothe wntrery ilappean lo reprtunt yel awherinstmce o dculatM

lack ofcom0ecmdor in dealinp with thComrttission
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Commission But what are the purposes of such representations Indeed
what was the purpose of the precise representation made here

Quite obviously the news of Miss Sforzos confidentially arranged
hiring was imparted to Mr St John with the obvious intent of enhancing
Internationalsqualifications namely its experience in ocean forwarding
If it was not intended that Mr St John rely on these representations
there was of course no need to make them

On the question of the representations concerning Swifts citizenship it
will be remembered that on the first application Swift gave his citizenship
as United States with date and place of birth at 111949 Galveston
Texas On the second application citizenship date and place of birth
were given as Mexican 111949 Matamoros Mexico On that
same application Swift reported his residence as Cleveland Ohio from
1949 to present The record shows that Swift moved from Mexico to
Galveston in 1951 remained in Galveston until 1957 when he moved to
Cleveland

Applicant deals with these inconsistencies by simply pointing out that
Swift thought all along that he was an American citizen and concludes
But more importantly citizenship is not required to be a freight
forwarder To be fraud there must be a misrepresentation of a material
fact The fact that Swift throught he was a citizen does not go far in
explaining how he could represent his birth as having taken place in two
different countries and how he could represent that he had lived in
Cleveland from the year of his birth to present Moreover as to his
constantly held thought that he was an American citizen how was it
he listed his citizenship as Mexican on the second application

On Internationalsfirst and second applications Rafael Swift appeared
as President and sole stockholder The record shows otherwise As early
as November 3 1973 the first application was filed on November 30
1973 Swift in an affidavit stated that he held four of the six outstanding
shares of International in trust for Ismail Renno The shares were

returnable to Renno upon demand at any time
Applicant takes the position that the socalled stock agreement was

merely security for a loan from Swift to Renno The transaction is likened
to borrowing from a bank and pledging the stock as collateral and it is
suggested that such a transaction does not make the bank a stock
holder This argument overlooks two very salient points First the so
called stock agreement makes absolutely no mention of any loan for
which the stock is held in trust as collateral Secondly it overlooks the
Management Agreement executed on October 15 1973 in which Renno
was to receive 12000 a year as a Partner in International Finally we
have the testimony of Renno himself that he and Swift individually
obtained loans of5000 and jointly obtained a loan of 15000 to start
the company

There remains of course the fact that Rennos participation was not in
any way reported on either the first or second application Applicants
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argument that Renno was not a stockholder of International during the
pendency of the first and second application is singularly unpersuasive
Swifts possession of the four shares of Renno was whatever the
technical or legalistic terminology applied tenuous at best But clearly
they were Rennos shares held by Swift and subject to reclamation by
Renno apparently at the whim of Renno Under such circumstances and
for the purposes of the application Renno clearly owned the stock
Moreover I conclude that Rennos participation in the major decisions of
International was in fact due to his stock ownership in International
More importantly applicant should have apprised the Commission of the
real terms of the stock distribution and of the fact that Renno indeed

played a very active part in the management of the company This
situation goes beyond technicalities and legal fictions When a person not
listed anywhere on a forwardersapplication has the right to demand at
anytime the return of four of the six shares of the corporation applying
for the license the very failure to show him on the application distorts
the Commissionspicture of the applicant Again applicants position on
Swifts representations to the Commission on who in fact owned and
controlled the company is edifying

Here again intent must be examined Mr Rennos connection with Mr Swift was not
a material fact in the application being granted or not Technically if not legally Mr
Renno was not a Stockholder If he had been what would be the reason for not

naming him as such Certainly it wouldnt hurt the application And certainly Mr Swift
didnt try to hide the arrangement from the investigator We submit that the
arrangement was a non material fact that there was no fraudulent misrepresentation
and no one was deterred by it Emphasis mine Applicantsbrief page 4

The bare facts in this record clearly demonstrate that for whatever reason
Swift sought to disguise Rennos ownership and participation in the
management decisions of International Thus the first application filed
after the two agreements between Swift and Renno showed Swiftas
President and sole stockholder of International The application then
clearly did not show the actual organization and management of Interna
tional Yet applicant contents himself with the explanation that no one
was deceived and the deception did not involve a material fact The
Commission of course was deceived and were it not for Mr St
Johns investigation the deceit would have been perpetuated The
question of whether a material fact was involved is in applicants
frequently used word irrelevant I know of no Commission decisions
and none have been cited to me dealing with misrepresentations that
have held that the misrepresentations must be such as to constitute legal
fraud Questions of legal fraud of course have no place determining
whether an applicant has been truthful in his representations to the
Commission about his qualifications for a forwarders license Ability to

Applicantsconstant reference to fraudulent misrepresentations as kgany involving reprnsentauons of matenal
fact stems quite obvioulsy from Hearing Counsels frequent use on bnef perhaps from a slight excess of zeal of the
term fraudulent misrepresentations
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serve the public in an endeavor as sensitive as forwazding should not tum

on nice legal distinctions
The third app6cation lists Mc Dennis Costin as holder of 10 percent of

the outstanding shares oF International Costin had at the time of the
third applicationasubscription agreement which according to appli
cant by operation oflaw legally makes him a stockholder whether or not

the shares have been actually issued Applicant cites for authority 18

Am Jur 2d 465 as follows
To constitute a stockholder some sort of contract expressed or implied is required

whereby he obtains the right to hold srock or upon some condition demand stock and
to exercise the rights of a stockholder It is held that a subscription osock in a

cotporation aUeady organized by the colporation makes a subscriber a smckholder but
acontrnct to subscribe in the future does not make one a srockholder

Hearing Counsel on the other hand argue that the omission of the

following paragraph from the cited seclion ofAm Jur 46S results in a

misstatement of the law

An agreement to transfer stock to a certain person at a future Yvne does not make that

person a stockholder as of the time of the agreemenL Even pezsons holding priority
rigMs or warrnnts for stock are not considered stockholders

Hearing Counsel by way of conclusion urges that Costinscase is but
anotheremple of the absence of forthright disclosure of Intema
tionals ownership which has pervaded each ofpetitioners three

applications before this Commission

While it is true that Costin has been issued no shares in Intemational
he apparently has the right to purchase 0percent of those shazes when

he can However under the full statement of the law quoted above Mr

Costin was not legally a stockholder He had no right to hold stock
and he did not exercise the righu of a stockholder a least so far as his

record shows He merely had an agreement which permitted him to

purchase stock at some unspeciSed future time However it seems to me

unnecessary to determine Mr Costids legal status as a stockholder or

nonstockholder It is only pertinent to point out that once again applicant
has chosen to state first what it desires the Commission to know and later

argue the legalities and technicalities of its representations on an

application
Applicant does not dispute tha Rafael Swift was placed under an

injunction by an Ohio state couR nor does he argue that Swift did not

use his position withAllAirtranspoR to spirit away clients from All

AirtranspoR to International while he was still an employee ofthe former

Rather applicant contents itself with characterizing the lawsuit as the

usual one by a disgrunUed employer For reasons not entirely clear
applicant cies the fact that during the testimony at the trial it was alleged
that afrer Swiftsdeparture fromAllAiRransport some pictures were

missing from the walls of the office Applicant says that this is an

example of the employers disgruntlement
Fromhe transcnp it woWd appear that th0rcswere ofthpromdional type urnisAcd byaviinea
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Concerning he gravamen of the complaint and the subject of the

courtsjudgnent and injunction applicant has only this to say

The complaint asked for more7500000plus prohibiting soliciting of any of

plainti@s StvifrsemployerAllAirtranspoR customers To settle for a nuisance fee of

5I00000and a meaningless mjunction shows good business acumen of appGcant

Would Hearing Counsel stitle this normal competition
Even the president of the company Mr Nachbury lef and started his own

wmpany ApplicanYs brief pages 5 and 6

What really can be said abou applicants attiude toward his then

employer or toward the law and the responsibilities imposed upon him by
the law Having been found guilty by a cour oflaw of ucilawful business

practices applicant now chooses to dismiss the courtsdecision as a

meaningless injunction based upon a suit byadisgrunUed employer
and wants to know if Hearing Counsel stifle this normal competition
Emphasis mine

Normal competition dces not consist of divetYing shipments from an

employer to someone elstosay nothing of the fact that the shipment is

diverted to a company in which you have an interest nor does normal

competiion include luring employees away from your own employer
without even some minimal notice ofintent to do so The applicanYs idea

of what constitutes normal compeition not only brings into question
the business integrity of applicant but casts considerable doubt upon his

awareness ofand his willingness to accept the responsibilities of the

preferred position of freight forwazder and should he be licensed how

would his concept of normal competiion affect the conduct of his

business

Couple applicantsidea of normal compelilion with his notion of what

constitutes business acumen and some idea of the way in which applicant
views his obligations as a prospecfive licensed ocean forwazder can be

gainedThis attitude certainly does not comport with a desire to

scrupulously adhere to the laws ruleg and regulations governing his

conduct as an independent ocean freight fonvarder
The record shows that International issued checks to J Knott as

payment for consultative services J Knott never afforded any
services to International The funds were actually for Renno At the

hearing in this prceeeding Swift first testified that L Knott performed
consultation services and referred to J Knott as him Swift subse

quenUy acknowledged that J Knott was Rennoswife Renno testified

that J Knott was his wifesmaiden name that she had never performed
consultative services for Inernational and that in their nine yeazs of

mnrriage she had never before used her maiden name in a business

TM1e recoN contaim mNing whaboever aboutM1ecvcumauncn of Mc Nachbur resiaionThe hnimony of

Rrnno conceming hie inciEent Aoa show hat even Ihen Renno wu in clase uwciatloo with SwiR wd waa edvieing
him
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transaction Hearing Counsel urges that this resulted in International

fraudulently reporting income to the Internal Revenue Service
Applicant merely says What fraud These were the amounts paid to the

persons designated deposited by them and properly reported to the
IRS It cannot of course on this record be determined that the reports
of income to the IRS constituted fraud under the laws administered by
the IRS However if Swift was willing to distort Internationalsbooks
and records for this purpose it is possible to infer that he would do it for
other purposes The inference is more readily drawn when this incident is
viewed in the light of the other activities ofapplicant spread across this
record

Finally under the heading Further Lega1 Argument applicant urges

Although we do not agree that applicant was in violation of any rules or regulations
for the reasons sated above even if it was it would appear to fall within the leading
case of Bolton Mitchell IncIndependent Freight Forwarder License No 516 15
FMC248 1972

Applicant points ouY that despite numerous violations ofboth the Act
and the CommissionsRules and Regulations the respondent was given a

second chance Ifind that case inapposite Ido not believe that the

respondenYs conduct in the Bolton Mitchell case supra can be

equated with that ofapplicant in this case In Bolton Mitchell supra
the Commission after pointing out that respondent committed a wiliful
violation of section 16 Fitst of the Act had the following to say

Under most circumstances wilful violations of law of the nature set forth above
would be sufficient standing alone to revoke respondentsfreight forwarder license
However we note that the record establishes that Bolton Mitchell embarked upon
this illegal activity only after consultation with Counsel While the acions of respondent
are violaions of law nevertheless we are disinclined at this time to revoke respondenPs
license and deprive him of his livelihood when respondent appears to have acted ingood
faith upon advice of counsel FLrthermore Bolton Mitchell had been operating as a

licensed freight forwarder for the past ten years and formerly provided good and
valuable service for approximately forty years without serious complaints Emphasis
minea

In Bolton MitcheU supra the activity which was ultimately found
violative of the law was at its inception at least arguably lawful and

respondent was found to have acted in good faith upon the advice of his
counsel in the conduct of that activity By contrast we have an applicant
who not only itself indulged in misrepresentations to the Commission but
also induced otilers to do so One does not indulge in this kind ofactivity
in good faith
The record in this case shows that the applicant was less than candid

in fact the record clearly shows a number of instances when the applicant
liedandperhaps more importantly two instances when the applicant
induced others to lie for him The applicant clearly has little regard for its

See also License ApplicationGuy G Sonentino ISFMC127 1972 particularty the statements of
Sortentino at oae137 and lhe Commissions comments in its Adootion of he Initial Decision at oaae 12R A
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own repuation for veracity and appears not to be concerned about
others who would be compromisedMiss Hilbert and Miss Sfarto

The explanations offered by applicant on brief aze indicative of

applicantsattitude that he has done nothing wrongvenif he has done

nothing right However applicant has in fact done a good number of
things wrong and it ill behooves the applicant to conclude by suggesting
to me on brief that

What possible purpose could be served by utilizing prior possible peccadillos to

prevent expanded service ro the shipping pubGc AppGcantsbrief page lOJ

The record shows what the conduct of the appGcant was and the final
reference to that conduct as prior possible peccadillos is but another
example of the seriousness and worth applicant attaches to his various
supplications adrepresentations to the Commission and its representa
tives Even now when applican does not and indeed cannot challenge
he accuracy of the facts of record the appficant merely wants to explain
them awayit wants to characterize the conduct as a series ofpeccadil
los

Ifwe are to set any standazds for integrity and if we aze to make any
eftort to insure that licensees aze fit then the applicant here must be
denied a license To do otherwise would be 1 to condone a cavalier
approach to misrepresenations made by the applicant himself 2 to
ovedook he fact tFtat he inducedohers to falsely represent themselves
3 to finally accept those proven acts as peccadillos which should be
overlooked for the sake of permitting the applicant to provide expanded
service to the shipping public and 4 to accep applicantsconcept of
normal compeitiod practices which were found unlawful in open
court

One need not rehash the varied and multiple instances of the applicanPs
disregard of candoc The record speaks forisel The applicant remains
secure in his own knowledge that his actions constituted nothing more

than peccadillos The applican has at no point in this proceeding
shown that he was even aware that his fabrications were ofany real

import nor has he shown or even hinted that he would do otherwise if he
were licensed

While the most troublesome of the activities dealt with above are more

duecdy attributable to Swift he record is cleaz that Renno was an active

participant in the management of International and either was or should
have been aware ofthe activities in question16At no point in his

Applicam malcee brie rcPormtt to Ihe l00 orC00 memben of Ihe shipping public who migAt want to uve 1FS u
ocean Geight forwardcr Thie rcPorence ie rothe ueerted number ofpenom who now use Internatioual aa anav
orwvder However applican ca11eE not one af them bteeury mr did it mbmieingleatidavit bom one of them

exprcssiny a desire to use Inmmefional ae m wem forvardec In ahort we ave oNy apPaepeculationa in tM1e

recoN

It ie reLly inconceivable on hle remrd tha Renno could Aave remained in ignorance o SwiRa probleme
parGCWady in newof he hree uparete mA distinc epplicatiouit becemenessary to file with thCommissbn
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testimony did Renno attempt to disassociate lvmself from Swift orSviftYs

past representations to the Commission
On the basis of the record before me and for the reasons stated Ifind

and conclude that applicant is unfit to carry on the business of
fonvarding within the meaning ofsection 44 ofthe Act and that therefore
the application should be denied

The CommissionsOrler instituting this proceeding questioned appli
canYs ability to conduct the business of forwarding

As already noted Swift has had no actual experience in forwarding and
Rennosexperience was limited to one shipment which he personally
handled

However Renno testified that there was little significant difference
between the forwarding of a shipment by air and the forwarding of a

shipment by water In addition Renno has supervised the Cleveland

Freight Services offlce in Londo which has forwarded shipments by
water Renno also attended a two year course in transportation at LaSalle

College ofwhich the biggest portion was ocean freight It is Rennos
testimony that the work involved in ocean freight is less than that
involved in air freight Renno states that he is familiar with all of the
documentation necessary for the successful movement of a foreign
shipment Renno also agrees should International be granted a license he
will spend whatever time is necessary in Internationalsoffice in Cleve
land to insure that all personnel are properly trained

In their opening brief Hearing Counsel urge that Mr Swift and Mr
Costin have no ocean freight forwarding experience and that Mr Renno

tried unsuccessfully to appear experienced beyond the one shipment he
claims to have made while in England18 Hearing Counsel further

In fac Rennohimself seems ohave adopteA a rather cunous approach to his testimony The following colloquy
took place al Ihe hearing

Q Would you please describe what kind of financial aaangements exist between IFS and Cleveland Freight
Services

MR EWERS As of what time

THE WITNESS 1 cantunderstand really
BY MR WEINSCEIN

Q As of the time ihat IFS acquired Cleveland Freight Servitts
A Yes

Well 1 will cllyou about it and if you dontlike it tell me and I will change it
This was eliciedfrom Renno d uring the following calluquy

Q Mc Renno while you were operating in London with the company Cleveiand Freight Services how many
ocean shipmenls did you perform service on
A 1 really havc no idea Figures are very very ditficult

Q Approximately
A 1 wuuld say overone

Q More than a hundred

A No no really
Q More Ihan 50

A Yes Well well I would say most of the shipments we have are on eiherletters of credior legalized
well let me tell you what accounts we have and then you make the estimate

Q 1m interested in exactly and not the accounts but what services you were perfortning
A You see Your Honoq there is something very importan here There are certain things I dont want my

competitor to know abouL It is unfair for example to let them know at what level we are growing at this time
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that the applicant International Freight Services is unable to conduct the

business of an independent ocean freight forwarder and its application
should be denied

For the foregoing reasons I conclude that applicant International
Freight Services Ltd is neither fit nor able to conduct the business of

forwarding and that its application for a license as an independent ocean

freight forwarder should be and is denied

S JOHN E COGRAVE
Administrative Law Judge

WASHINGTON DC
May 19 1976

FMC
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INFORMAL DOCKET NO 352n

ANDES PRODUCTS EXPORTIMPORT

V

PRUDENTIAL LINES INC

NOTICE OF DETERMINATION NOT TO REVIEW

August 26 1976

Notice is hereby given that the Commission on August 26 1976
determined not to review the decision of the Settlement Officer in this

proceeding except to make the following clarifications
In page 2 the references to Pencils Not Mechanical Class Rating I

should read Pencils Not Mechanical Class Rating 11
In the concluding paragraph of the Settlement Officersdecision it is

stated that the evidence substantiates the claim that the shipments were

lead pencils and thus should have been rated under the specific
commodity description The specific commodity description sought to be

applied however in not lead pencils but Pencils Not Mechanical We
find that the evidence substantiates the claim that the pencils were not
mechanical

By the Commission

S JOSEPH C POLKING
Assistant Secretary
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INFORMAL DOCKET NO 3521

ANDES PRODUCTS EXPORTIMPORT

V

PRUDENTIAL LINES INC

Reparation granted

DECISION OF JAMES S ONETO SETTLEMENT OFFICER

By informal complaint filed in April 1976 Andes Products Export
Import Complainant alleges that Predential Lines Inc Respondent a

common carrier in the foreign commerce of the United States during July
and October 1974 overcharged complainant in violation of section

18b3of the Shipping Act 1916 on two shipments ofPlastOCap lead
pencils in seventyfivecartons weighing4725 pounds from New York to

Guyaquil Ecuador Complainant contends the shipments should have
been rated on the basis of the tariff commodity description Pencils Not
Mechanical and not as Pencils NOSInstead of total freight being
97035 it is contended it should have been 69953Reparation in the
amount of27082is requested

The shipments moved prepaid and hence are within limitations
The bills of lading were made out by Leading Export Service

Corporation foreign freight forwarder air freight forwarder and freight
consolidator FMC License Number 1027 The bills of lading described
the shipments as Lead Pencils The respondents tariff of rates had
commodity description only for Pencils Not Mechanical otherwise
the PencilsNOSrate applied The respondent not knowing whether
the pencils were mechanical or not rated the shipments Pencils
NOS

Accordingly the rate applied by the respondent per the bill of lading
description Lead Pencils was PencilsNOS Class Rating I in
effect July 15 1974 13075WM and PencilsNOS Class Rating
I in effect October 23 1974 13575WMComplainant argues the

Both parties having consented to the informal prmedme of Role 19 of the Commissions Rules of Practice id
Prmdure a6 CFR502301304 this decision will he final unless the Commission elects to review it within 15 days
from the date of sesvlce thereof
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proper description is Pencils Not Mechanical Class Rating I in effect

July 15 1974 9150WMand Pencils Not Mechanical Class Rating
I in effect October 23 1974 9650WM

Complainant by way ofexculpation argues it has no knowledge of

tariff matters and was not aware that the bill of lading description was

inadequate for rating purposes Anyway it is not the declaration on the

bill of lading but what is actually shipped that determines the applicable
rate

Respondent replies that the bills of lading furnished by the complainant
described the shipment as Lead Pencils The attachments to the

complaint were not provided respondent at the time of shipment and to

require respondent or any other carrier to inquire of a shipper as to

whether or not the description of cargo is correct places an undue burden

on the carrier Respondent avers its tariffs are a matter ofpublic record

and complainant andor its forwarding agent are expected to maintain

their own expertise
Although the complainant states the pencil manufacturer Empire Pencil

Company has no catalog the complainantssupplier Cendisc Corp
states the company does not manufacture mechanical pencils and the

shipments in question were wood lead pencils with erasers The complain
ant has also submitted two invoices covering two shipments of PlastO

Cap Pencils One invoice is dated twentyone days before the first bill of

lading The other invoice is dated contemporaneously with the second bill

of lading The weights and quantities on the invoices tally with those on

the bills of lading Further documentation is afforded by a statement from

the merchandiser asserting that the shipments of two consignments of

PlastOCapPencils were made on the relevant dates to the complainant
The applicable law in these misclassification disputes is only partially

quoted by the complainant3What was not mentioned was the counterpart
to the statement what is actually shipped determines the applicable
rateThat is where the shipment has left the custody of the carrier and

the carrier is thereby prevented from verifying the claimantscontentions
the claimant has a heavy ultimate burden of proof to establish his claim

The rationale underlying the heavy burden of proof requirement in these
misclassification cases is simply that there is no practical way to

effectively check the contents of shipper loadedconsignee unloaded

containers unless each and every container is stripped and its contents

examined piecemeal while in the carrierspossession
Although respondentsargument that forcing the carrier to inquire of

the shipper whether or not the description of cargo is correct places an

undue burden on the carrier is acompelling plea on equitable grounds it

is not a cognizable legal defense This agency cannot consider arguments

addressed to equitable considerations in matters arising under section

All rates from Atlantic and GWVWest Coast of South America Confemace Tariff

Docket No 3831Western Publishing Co fnc Y Hapag LloydA G 13 SRR 16 19n
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18b3 of the Shipping Act Moreover although the ocean freight
forwarder would appear to be at least in pari delicto with the carrier
nevertheless as the freight forwardersdeliquencies are also not within
the stricture of section 18b3 of the Shipping Act it may not be called
to account at least not before this forum

Therefore on the basis of the invoices and statements submitted it is
found that an adequate substantiation of the complainantsclaim that the
shipments were lead pencils has been established Thus since the
shipments consisted of lead pencils they should have been rated under
the specific commodity description and accordingly reparation in the
amount of27082 is awarded

S JAMES S ONETO
Settlement Officer

Mueller v Peralta Shipping Corp 8FMC361 1965

FMC
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IbcKeT No6957

AGREEMENT NOT233CNEW YORK SHIPPING ASSOCIATION
COOPERATIVE WORKING ARRANGEMENT

Nos 7127187126 AND 34
TRqNSAMERICAN TRAILER TRANSPORT INC SEATRAIN LINES INC
DANIELS BC KENNEDY INC CHANDRIS AMERICA LINES INC GREEK

LNe INC HOME LINE AGENCY INC I NCRES LINE

THE NEW YORK SHIPPING ASSOCATION INC

V

Claim ot States Marine Group consisting of 12 breakbulk Gnes against New York
Shipping Association based upon overassessments for the bene5ts for IongsAoro
men for the 19691971 period found justified in amount of 5689599 New York
Shipping Association direcred to satisfy claim and notify Cnmmission of inethod of

satisfaction or establish with tM concurrence of the Group and advise of the
method of satisfaction within 60 days Provisions made for filing of additional
claimsby other persons seeking reEund for 1969197 period

C P Lambos and Donato Caruso for Respondents the New York
Shipping Association and its members

Stanley O Sher and Jacob P Bilig for Interveners States Marine
International Inc Isthmian lines Prudential Lines Inc AUanttrafik
Barber Lines Blue Sea Line Concordia Line Hellenic Lines Hoegh
Lines Meyer Line Nedlloyd Line and Norwegian America Line

Ronald A Copone and Stuart S Dye for Intervener and Complainant
Transamerican Trailer Transport Inc

Nea A1 Mayer for Intervener and Complainant Seatrain Lines Inc
Gerald A Maia for Intervener SeaLand Service Inc
AanF Wohlsrerter for Intervener Wallenius Irne
Herbert Rubin Ceeelia H Goetz and Alan ADAmbrosio for

Intervener Wolfsburger TransportGesellschaftmbH
Joseph F Key Jr for Complainant Daniels Kennedy Inc and

for Intervener the Madden Corporation
Samue H foerman for Intervener the Port Authority of New York

and New 7eey
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Mario Escudero for Intervener the Commonwealth ofPuerto Rico
DonaldJ Brunner and Paul J Kaller as Hearing Counsel

REPORT

September 14 1976

BY THE COMMISSION KCI E B1kICC Chairman James V Day and
Bob Casey Commissioners Clarence Morse Vice Chairman and
Ashton C Barrett Commissioner concurring and dissenting

This is the final phase ofprotracted and complex litigation arising out
ofdisputes as to the proper method to be utilized by the New York

Shipping Association Inc NYSA an organization composed ofwater

carriers terminal operators and stevedores serving the Port of New

York for assessment for the period October 1 1964September 30 1971
of cargo moving through that port in order to meet certain benefit

payments for which NYSA is obligated under a collective bargaining
agreement with the Internadonal LongshoremensAssociation AFLrCIO

I
On June 9 1972 after two Initial Decisions by Administrative Law

Judge Charles E Morgan Judge Morgan or the AIJ and a prior Report
and Order ofour own we approved a formula for the assessment of the

longshoremensbenefits See Agreement No T2336New York Ship
ping Association 15FMC 259 19722 This action was subsequently
affirmed by the Court of Appeals for the District of Columbia Circuit
Transamerican Trailer Transport Inc v FMC 160 USApp DC
351 492 F2d617 1974 Transamerican

Our decision in 15FMC did not however resolve all ofthe problems
relating to the assessments When this proceeding was instituted we

granted an interim conditional approval to the assessment formula

proposed by NYSA to enable payments to be made to the ILA so as not

to jeopardize the bargainedforbenefits The condition was that the

approval was subject to such adjustments and condidons which the
Commission might after hearing impose in determining a reasonable
formtila for allocating assessments on different categories of cargo See
Order ofMarch 11 1970

The assessment formula approved in 15FMC 259 differed substan

tially from that to which we had granted interim conditional approval
Under the interim agreement with certain exceptions not here relevant
all categories of cargo were assessed alike on a basis including both

tonnage and manhour factors Direct employers of longshore labor

ie stevedores and terminal operators paid assessments on a manhour

basis while carriers paid on a tonnage basis Under the modified formula

Generally wherereference herein is made to assessment periods by years oNy such as 19691971 this is meant

tocover the periods beginning October I and ending Seprember 30
Our Eadier Report and Order appears at 14FMC94 1970

FMC
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approved in our original Report at 14FMC94 cargo carried in the
Puerto Rican trade was given excepted statusie was excepted from
the manhourtonnage basis and assessed for both direct employer and
carrier contributions only on a manhour basis Under the modified
formula approved in our second Report and rmed by the Court of

Appeals in Transamerican the Puerto Rican trade was given excepted
status wittt respect to some benefits those funded for pensions welfare
and clinics but carriers in that trade were required to pay ihe costs of
Guaranteed Annual Income GAn on the regular tonnage basis in the
proportion Puerto Rican tonnage bore to total tonnage Newsprint was

given ireatment similar to cargo in the Puerto Rican trade and automo
biles were assessed under the manhourtonnage formula on aweight basis
rather than on the basis of 20 of cubic measurement as had been t6e
prior case

We recognized that our decision approving the modified formula would
necessitate many assessment adjustmentsthat simply cannot be
helpedfor these adjustments are ordered on the record established in
this proceeding only and will not have application to additional assesa
ment pmceedings if any initiated in the future 15 FMCat 282
Adjustments were particularly required in the case of the carriers
operating in the Puerto Rican trade the Puerto Rican carriers which had
been paying assessments on the excapted basia adopted by the
Commission in its first decision NYSA was ordered to accomplish the
aciustments in the assessments which were made necessary by the terens
and conditions ofapproval granted to the assessment agreement Agree
ment NoT2390 15 FMCat 287 When the parties were unable to

agree on the specific amounts of adjustments or the manner of imple
menting the required acjustments the matter was referred to Judge
Morgan for the purpose of determining the amounta and resolving the
manner and method adopted by NYSA to accomplish the adjustments

While the assessment acjustment implementation proceeding was

pending before Judge Morgan NYSA and the ILA negodated setUement
agreements with the newsprint and autoniobile interests and the Puerto
Rican carciers T1rese settlement agreements related both to the 19691971
assessment period which is the subject of this proceeding and the
assessment periods for 19711974 covered by Agreement No T2804
and 19741977 covered by Agreement NoT300

NYSA and ILA which had become a party to the assessmeni
agreements for the two later time periods agrexd that newsprint would b
assessed on a manhourtonbasis during 1971974 and on a completely
excepted basis during 19741977 In return newsprint agreed to dror
any claims for adjustments it may have had arising outofthe Commission

The style of tNs proceediny refep not ro the ayreemant actuelly in ieaue but an earlier apreemenl which we

replflced by Agreement NoT2390
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ordered modification ofAgreement NoT2390 or with respect to No T

2804 The automobile interests agreed with NYSA and ILA to assessment
on a 14 measurement ton assessment basisie somewhere between

the original 2A measurement ton basis ofT2390 and the weight basis

ordered by the Commission for the 19711974 period and a weight ton

basis for a full tonnage assessment for the 1971977 period NYSA

agreed to assessment for the 19691971 period on the weight ton basis

prescribed by the Commission and ciedited the automobile interests with

165051 the difference between assessments on the basis approved by
the Commission and that upon which they had actually been made

Newsprint automobiles NYSA and ILA stated in their settlement

agreements that these agreements settled all issues with respect to the

assessment formulas for the three assessment periods as between them

selves The settlement agreements were approved by the Commission
The Puerto Rican carriers agreed with NYSA and the ILA to

assessment on a manhourtonnage basis for the 19711974 assessment

period and a full tonnage assessment for the 19741977 assessment

period NYSA agreed to give up its right to recover the monies due it

from the Puerto Rican carriers under the Commissionssecond decision

in this proceedingThis agreement was also approved by the Commission
but with the condition that the settlement with the Puerto Rican

carriers shall in no way affect or diminish the rights of States Marine

Internadonal Inc et al twelve breakbulk carriers operating in foreign
commerce who were seeking assessment adjustments before Judge
Morgan hereinafter the States Marine Group5 to refunds under Agree
ment NoT2390 andor arising out of Docket No 6457We explained
in granting the approval with condition that the mannerof assess

ment adjustmenY necessary to satisfy the claims of States et al as well

as the amounts to be paid are the subject of the implementation phase of

our pocket No6957and will be decided therein

The Initial Decision

In his Initial Decision Judge Morgan found the claim of the States

Marine Group for refunds based upon alleged overassessments during the

19691971 period unjustified and completely without merit He further

found that to the extent the States Marine Group seeks recovery against
the three carriers in the Puerto Rican trade whose underpayments are the

basis for the States Marine Groupsclaims such recovery is barred by
the provision of section 22 Shipping Act 1916 requiring that actions for

reparation be filed within two years of the accrual of the cause of action

UnderAgreement No T3007asaessments for the 197Y1977 period were assessed oniy against carriers the

manhour assessment ageinst the direct labor employer embodied in the prior assessment agreements having been

dropped
These carriers aze States Marine Intemational Inc Isthmian Lines Prudential Lines Inc AtlanttrkBarber

Lines Blue Sea Line Concordia line Hellenic Lines Hoegh Lines Meyer Line Nedlloyd Line ad Nofwegian
America Line
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The ALJ first of all determined that the Commiasion in its two earlier
decisions in this proceeding approved the combination manhourton
nage assessment of the breakbulk cargo carried by the States Marine
Group because it directed no change in such assessment basis and that
this assessment basis for the Statea Marine iroup was affirmed in
Transamerican Judge Morgan then stated that the Commission never

found that the States Marine Group had been overassesaed and that the
mjor issue in the Commiasions priar actions in this proceeding was the

proper assessment for the Puerto Rican carriers the automobile interests
and the newsprint interests The ALT also maintained that in order to

grant refunds to the States Marine Group the Commisaion would have fo
give similar refunds to all carriers of breakbulk cargo that had been
assessed on the regular manhourstonnage basis totaling about
28000000 which would in turn cequire inereases in the present tonnage
assessments that would be likely to result in cargo diversions away from

the port of New York

If in fact the States Marine Group was overassesaed durIng the 19
1971 period Judge Morgan contended then it was compensated by its
assessment treatmentduring the 19711974and 1971977periods Insofar
as the 19711974period is concerned Judge 1Vlorgan found that the States
Marine Group obtained a reduction in assessmenta by virtue of the Puerto

Rican carriers acceptance ofassessment on the manhourtonnage basis
during that period which resulted in increased assesaments on the Puerto

Rican carriers The increased assessments on the Puerto Rican carriers
created the AIJ asserted asavinga to the States Marine Group of about
750000 which more than offsets the claimed 715000 overassessment
of that group for the 19691971 period

DISCUSSION AND CONCLUSIONS

The States Marine Group and Hearing Counsel have excepted to the
ALJsdenial of the claim of the States Marine Group wlrile NYSA and
the Puerto Rican carriers support such denial We turn now to the
positions of the parties with reapect to the individual issues for resolution
raised by the exceptions to Judge MorgansInitial Decision and the
replies thereto e

The Stetea Marina 6roup hed meintained bePoro the ALl thst it wae endqad ae part oP in refund cldm to a

aherc ofen e11epW eurylue in the eaceesment tund at the and of lhaI1971 uwvment period The ALJ deniad
this part oP the cleim on theprounde thet the e11eyW eurplw ulaimwae not reiwd at dearina ormede tbe upiect ot
proofedthet in eny cese the eurplue wao meroly the roedt ot impreche prqdictlon ato amounto whicA wqdd
heve to be expended durinp the aeewement pertod and hsve ince been expended to maat NY9AeconUnWnY Mnpe
6ene6t obllpatione Tothe extant there weeaaurplun at the end of lhe191971 pedod euch eurplue meroly
indicazad Nat the amaunte payable by lonyehoro emplnyes tor thetI971 perlod lud moro tlun been met All

Punds recelved by NYSA pre not held but prompqy expendad to pey flinpe beneflt obq0edone Yor eueceadlnQ
eseesemen pariode Asaesamente with rcepect to tAeee Istor pedod ere the auleot maller otuthe proceadinye in

which the Stata Merine 6rouphee choaen not to participate In Ila excepNon the 9tatae Marlne arouD elt teta
we rccopnlu thet etdcUy apaakinp the eurylue arleeeto wme extent Prom NYBAembcelodadom In thie

Porum and under the easumptiana the mtWnde will be mede wedo not at thie Uma prcee the eurylue ieme
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IThe Alleged Overassessment of the States Marine Group During the

l9691971 Assessment Period

We agree with the States Marine Group and Hearing Counsel that the
ALJ erred in finding that the Commission has not already determined that
the States Marine Group had been overassessed forthe 19691971 period
We have speccally found in our Report and Order of June 14 1972 15
FMC at 275 that the improper basis of assessment for the Puerto
Rican carriers had resulted in the underassessment of that group It

necessarily follows since the total assessment obligation is fixed that the
States Marine Group was overassessed We also specifically found
moreover at 15FMC 275 that the underassessment of the Puerto
Rican trade resulted in the glaring inequity of shifting some 6
million in costs to the remaining carriers among which of course aze

the States Marine Group The earlier phases of this proceeding were

designed solely to determine the proper bases of assessments for different

categories of cargo The fact that we did not in such earlier phases
require an adjustment of the tonnagemanhour basis upon which the
States Marine Groups cargo was assessed as we had done with respect
to automobiles newsprint and Puerto Rican trade cargces dces not mean

that in impiementing our order requiring adjustments of assessments the

breakbulk carriers cannot be compensated for overassessments caused by
underassessments on the Puerto Rican carriers

II The Amount of the States Marine Group Overassessment

Although NYSA does not agree that it has any liability to the States

Marine Group with respect to the 19691971 assessment period it is in

substandal agreement with the States Marine Group as to what the dollar

amount of the Groups claim would be if valid Basically the methodol

ogy used by the States Marine Group in computing the claim was to take

the difference between the dollar amount of the assessments due from the

Puerto Rican carriers for GAI on the tonnage basis approved by the

Commission see page 3 supra and the excepted basis on which such

payments had actually been made and then to determine the amount due

each member of the States Marine Group by multiplying the amount still

owing from the Puerto Rican carriers by the percentage each carrier in

the States Marine Group has borne of total tonnage assessments NYSA
maintains that if this methodology were used the amount of the States

Marine Groupsclaim should be reduced by the net effect of the

automobfle credit adjustments for the 1961971 period made as a result

of the automobile setUement

We agree with NYSA that in computing any liability to the States

Marine Group account must be taken ofany valid claims that reduce the

Aithough the diNerence between the total Iiability to all carticrs of Ihe States Merine Group as computW by the

Group and as reAuced by NYSA is as ludge Morganobserved relauvely smallie5715621 as opposed to

5669599 the exact amount of such liability becomes important here since weunlike the ALJ find thatNYSAin fact

haz such IiabiGty
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size ofthe liatrility against which the States Marine Groupsclaims are to

be offset The present amount of such total liabilityie the underassess
ment ofthe Puerto Rican carriers for the 1969i971 period has by virtue
ofCommissionapproved settlement see pages 4S supra been reduced

by credits by NYSA to the automobile interests to effectuate the

adjustments required by our order at 15FMC287 As thus reduced the

amount of overassessments against the members of the States Marine

Group are as follows

Total States Mazine Gmup Overpayment October 119Septamber 30 1971
5004344 Puerto Rican carrier under

payment less

165051 automobile credit multi

689599 plied by
143 of States Marine Groups

asseasmonts visavistotal
tonnage assessments

Overpaymant of each member of States Marine Group 19691971

Norwegian America Line 14518 30of total tonnage
Atlantttafdc 1Q646 22of total tonnage
Nedlloyd Hoegh Lines 17905 37oftotattonnage
Hellenic Lines Ltd 2952061oftotal tonnage
ConCordiaLine 62911130oftotal Wnnage
Blue Sea Line 87ll 18 of totaltonnage
Barber Steamship Lines Inc 94850196aof total tonnage
States Marine Intemational Inc and Iath

mianLinea 103077213oftotaltonnage

Meyer Line 114207236oftotaltonnage
Prudential Grace Steamahip Co ow Pru

dential LinesInc 233254482oftotaltonnage

III The Alleged Satisfaction of the States Marine GroupsClatms by
Virtue of the GroupsAssessment Treatment During the 19711474

and 19741977Assessment Periods

Hearing Counsel and the Statea Marine Group maintain ttat the ALJ
erred in concluding that even if the States Marine Group had been
overassessed during the 19691971 period it was compensated by its
treatment during the following two assesatnent periods We agiee

As we stressed in our second Raport in this proceeding asseasment

aciustments are ordered on the record established in a particular
assessment proceeding and do not have application to additional
assessment proceedings if any initiated in the future 15 FMC at

282 Once liability for overassessments has been established it cannot be

removed by contentions that since assessments are raised condnuously
over successive periods all periods must be considercd in determining
assessment liabilities Under such a theory assesament acjjustments which
the Commission had found to be required by law could be posEponed
indefinitely in light of the posaibility that ahifting liabilities for succeeding
assessment periods would evenout liabilides for prior periods and the

approval which we originally granted to the assessment agreement
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embodied in No T2390 upon the condition that any and all

adjustments and condidons as shall be ordered by the Commission in its
final disposition of this proceeding would be rendered meaningless If
one determined to be entided to adjustments because of overassessment

during a certain assessment period were not given such adjustments
promptly the result in Hearing Counselswords would make a

mockery of the Commissionsconditional approval as well as its

ability to evoke confidence in the use of this device when deemed

necessary to the public interest in the futu
On the other hand since payments are made for benefit funds on a

continuing basis over many assessment periods it is arguable that liability
to certain carriers for overpayment for earlier periods could be discharged
by assessment reductions for later periods Such an approach has been

used by NYSA in the past and is the basis for the settlement with the
automobile interests herein Assessment of the automobile interests on

the basis prescribed by the Commission for 19691971which was one of

the bases of the settlement was achieved through credits for the
automobile interests against payments for the 19711974 period See
pages 5 supra NYSA contends that insofar as the States Marine
Group is concerned its claim has been discharged because increased

payments by the Puerto Rican carriers for the 19711974 assessment

period have fully compensated the States Marine Group for any overpay
ments for the 1961971 period

The compensation offered the States Marine Group is however
totally unlike that given the automobile carriers Specific credits were

given the automobile carriers for overassessments while the States

Marine Group is asked to accept compensation not based on actual

credits but upon an alleged reduced assessment it has been given in a

later assessment period
Ordinarily we would be reluctant to pursue NYSAscontention that the

States Marine Group may be compensated for claims relating to overas

sessment in an earlier period not by credits but by alleged reducfions for

later periods flowing from the assessment formula for a later assessment

period Such contentions have the same basic fault as the position that

liability for a single contract period cannot be considered by itself
namely that the payment ofjust claims could be postponed indefinitely
Here however where the period upon which the alleged compensation
is basedie 19711974is past and all relevant assignment figures with

respect to it are of record herein we will eacamine NYSAscontention
The problem with NYSAsargument is that it rests upon many integial

assumptions none of which has been or can be proved in the context of

this proceeding These assumpdons are 1 that if the assessment formula

for the 19711974 period had been litigated the Puerto Rican carriers
would have been found to have been overassessed by virtue of the shift

to the tonnage basis embodied in the Puerto Rican carrierNYSA

settlement agreement 2 that by virtue of this fact the States Marine
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Group was underassessed and 3 that the underasseasment of the States
Marine Group during the 19711974 period exceeded any overasaessment

of that group during the preceding period thus wiping out the States
Marine Groupsclaim

Perhaps the weakest link in NYSAs argumentative chain is its

assumption as to what would have happened with respect to the

assessment for cargo in the Puerto Rican trade if the assessment formula
for the 19711974 period had been litigated The context in which the
assessment formulas for Puerto Rican cargo for the 19711974 and 1974

1977 periods were approved was one ofsettlement As stated in our order
ofbonditional approval of the agreement between NYSA the ILA and
the Puerto Rico carriers for assessments for those periods we approved
that agreement because the parties appmach to setUement of the rights
and obligations between and among themselves does not appear to be

improper Considerations underlying settlements do not necessarily
coincide with the process of making findings on a record in a litigated
proceeding See Agreement NoT26352acicMaritime Association

Final Pay Guarantee Plan 16 SRR 103 132133 19758 Moreover
although our decision in this proceeding in 15FMCestablishing the
assessment formula for the Puerto Rican carriers can be said to have
some significance for the future it has suchsiificance only to the extent

that the facts and ciroumstances are the same in the futureie 1971

1974 1974197n as they were in 19691971 As we said in 15 FMCat
282 We should also point out that our decision ofcouse applies only
to the obligations arising under Agreement T2390 and the particular
collective bargaining agreement which created the benefits to be funded
We cannot assume absent findings on arecord that conditions are the
same now as they were with respect to AgreementT2390s

To the extent that the record in ttus proceeding shows anyttring about
the applicadon of the formula adopted by the Commission for the Puerto
Rican carriers for the191971 assessment period to the later periods it
would appear to lend significant support to the argument that if the
matter had been litigated shapplication would not have been madeo

a In both of his Initial Decisions in this prnceeding Judge Morgan noted
the likelihood thatawhole tonnage Pormuia of the type we have

approved for the 1971977 period see page S supra would be the

appropriate and lawful form of assessment for al categories in the

Nothina we eey heroin ie to be coneUUed ae emtinp doubt upon the vaUdily oP thaPuerto Rican cartier orother

approveA aetqehent ayreementa ea betwean the pertiee theroto By virtue oP thoeeereemenn the partias Mve
reeolved theirdiffercncee in amanner which we have found to be propec ReQardleee of how the leeuw withreerdto

the aseeaements for the 19711974 end 19741977 periode may Aave been roeolved if they had beea tWly Iltipated the

partiea w the wttlement eyreemente exerciaed pood ailhIn atlempUnQ to predlcfdyhta end tiabWNeo and amnot be
fsWteA indaeiriny thet ea between tkemeelveeeawemrnt 6tlyslion ehoddcewe

See Order of Inveetipetion and Hearing onAeement No T30W covedny the 1914I977 eeeeeement period
pege3 eerved November 1 1974

We take no poeition ea to what Poerto Rican aeeewment tormWa woWd have been approved for the 1971i974

and 1971977 periada if theae matten had baen litipeled We wieh oNy to hiyNiht the hipAly epeculatlve nature of

predictiona in thie rcyarcl
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future We furthermore relied at least in part in establishing the

parrtilal exemption of the Puerto Rican cargo from the tonnage portion of
the assessments for the 1961971 period on the ground that such partial
exemption would prevent imposing on the Puerto Rican trade at this
time an unnecessarily severe increase in costs 1SFMC at 2b512
Prior to 1969 NYSA collected all benefit assessments on a manhour
basis See 15 FMC at 291292 Since the Puerto Rican carrier
assessment formula approved for the 19691971 period imposes cost

burdens somewhere between those of the exceptedie manhour
assessment level and the manhourton or whole ton level the shift to

manhourtons and whole tons embodied in the agreements covering 1971
1974 and 1971977 respecdvely would have been much less severe and

may have suggested a different resuit in the Commissionsdeterminations
Since it cannot be shown that the Puerto Rican carriers were

overassessed for the 19711974 period it follows ipso facto that the
States Marine Group cannot be shown to have been underassessed by
virtue of such overassessment

Although the States Marine Group never challenged the assessment

formula as it applied to breakbulk cargo for the 19711974 period before
the Commission the record is not without evidence suggesting that even

if the PueroRican assessment formula did not result in overassessment

for Puerto Rican cargoes during 19711974 the States Marine Group may
still have been overassessed during that period The presidents of both
NYSA and the ILA testified that they felt the assessments during this

period were unfair to the breakbulk carriers and this was also the view of
an independent labor arbitrator who however lacked jurisdiction to alter
the assessment formula

Insofar as the 19741977 assessment period is concerned the president
of NYSA testified that the assessment on breakbulk cargo embodied in
the agreement for that period reflected only that to which the breakbulk
carriers were already entitled asfairand equitable The president of
the ILA testified that he felt the formula for 1971977 although more

equitable than those of earlier periods should have been even more

favorable to breakbulk cazgces
The implication of all of this is that rather than reimburse the States

Marine Group for claims for overassessment during the 1961971 period
the assessments upon it during the later periods may themselves have

Hours was the key in the past Tons will be the key in the fuNre In the present a combination of tons and

hours is the key Agreement NoT2390is a combinetion of tons and hours II places some ofthe assessment costs

on amanhours basis and some on a tons besis In other words it is acompromise soWtion ISFMCat 293

Thetime probabiy wBl come sometime in the fuWre when the whole tonnage formula will not only be reasonable

and IawfW but also acceptable to substantially aIl elemenis of NYSA 14FMCat 146

See also Cfhe PueM Rican assessment CormWa not only requires the Puerto Rican trade tike all others ro

contribute towartl the industry problem of escalating GAI cossin en adequate fashion but also cushions the trade

ngninsr the serere inrreuse in nsrsfnr ennlainerized opemrions uhich resJts jrarn pshifl from astrictympnNours

husis ofussessmrn tn mimngr ISPMC272 Emphasis supplied We are convinced that Ihe proposals
adopted mt only have substantial recoid support but also obtain a reasonable degree of relating benefits derived

to the cosis imposed inelndinp nrndirtinnnJrhe severiry ofosls to Ihese parties had we adopted he examiners
decision ISFMC282 Emphasis supplied
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been too high or may only hava been what they should have been based
upon the weiglring of relative benefits and burdens for that period We do
not say that this is necessarily the case We do however stress that such
possibility as shown by the records herein hardly supports NYSAs
contendon that assessments on the States Marine Group during the later
periods compensated it for any overassessments which may have been
made in the 19691971 period

The mathematical computadon engaged in by NYSA with respect to
the assessments levied against the States Marine Group for the 19691971
period as compared with the assessments levied against the Group for the
19711974 period is faultless as a mathematical computation It does
indeed show as NYSA contends that assessments against the Puerto
Rican trade on the manhourtonbasis for 19711974did result in an

assessment against the States Marine Group as awhole of7493341ess
than would have been the case if the Puerto Rican trade had been
assessed on the basis established by the Commission for the Puerto Rican
carriers for the 19691971 period and that the 749334 figure is larger
than either the 715621 claimed by the States Marine Groap or the
689599 we here find to be the proper amount of the claim NYSA is
faced with the difficulty however that the record herein will support
neither the conclusion that the Puerto Rican carriers were overassessed
for the 19711974 period nor the finding that the States Marine Group
was underassessed for that period and in fact suggests that the contrary
may be the case Thus the mathematical computation must remain a mere
exercise in arithmetic insofar as its utility in this proceeding is concerned

We conclude that the States Mariae Groupsclaim for overassessment
during the 19691971 assessment period has not been satiafied by virtue
of the Groups assessment treatment during the 19711974 and 19741977
assessment periods
IV The Alleged Agreement Not to Pursue or Waiver of the States

Marine GroupsClaim

Even though an unsatisfied claim of the States Marine Group may have
existed with respect to the overassessment it bore for the 19691971
assessment period such claim may as NYSA asserts and as the States
Marine Group and Hearing Counsel deny have been reiinquished by the
Groupsagreement not to pursue it or by its waiver ofthe claim We find
however upon careful examination of the record herein nothing which
convinces us that sucharreement or waiver has taken place and much
whieh convinces us that it has not

Certainly the Puerto Rican settlement itself cannot be said in any way
to constitute a waiver or setdement of the States Marine Groupsclaim
That agreement specificaIly recognizes as do the automobile and news
print settiement agreements the passibility of the continuance of
the litigation in this proceeding by other parties and our approval of
the Puerto Rican settlement was specifically conditioned upon the
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preservation of the rights of States Marine Internadonal Inc et al to

refunds under Agreement NoT2390 andor arising out of Docket No
6957Moreover the States Marine Groupsconduct with respect to its
claim is entirely consistent with its position that such claim was never

waived or setUed The States Marine Group has consistently maintained
from 1972 to the present time by means of formal pleadings and

representations of counsel in this proceeding statements to NYSA

representatives fonnal representations to the NYSAILAContract Board
and letters to the entire industry that it intended to pursue and was

pursing its claim for refundsFrthermore counsel for NYSA informed
NYSAsboard ofdirectors shorfly before the whole tonnage formWa had
been adopted and the Puerto Rican settlement had been agreed to
between the parties thereto that breakbulk carriers might in spite of the

settlement nevertheless proceed with their refund claims Although the

representadve of the States Marine Group on NYSAsboard ofdirectors
voted to approve the Puerto Rican setUement he at that time expressed
that this would not affect in any way the break bulk carriers interests
and voted against a board resolution to deny claims of breakbulk carriers

arising out of this proceeding13
As evidence in support of the alleged settlement or waiver of the States

Marine Groupsclaim NYSA relies upon testimony of representatives of
NYSA and the ILA and some documentary evidence intended to show
their understaniling that the Puerto Rican and other settlements would
and should bar the States Marine Groupsclaim and upon the bylaws of
NYSA The record is not completely cleaz with respect to the extent that
the positions ofNYSA and ILA that refunds should not be paid were

communicated to the States Marine Group but even assuming that all
such communications were made to and fully understood by the States
Marine Group they can hardly be viewed as constituting either a

satisfaction ofthe Groupsclaim in view of the language in all the
settlement agreements referring to the continuance of this proceeding by
other parties and our order preserving the Groupsclaim nor awaiver of
the claim in view of the persistent prosecution of that claim by the

Group

Simarly the mere fact that representatives of breakbWk cerriers weredue to their insistence granted places on

IheIIANYSAContract Boa1d NYSA Negotiating Committee and NYSA Intemal Assessment Commdtee in t974
and participateA in the formulation ofthe fdl tonnage assessment basis for he 1971977period and he Puerto Rican

cartier and other settlement agreemenls hardly demonstrates a setHement orwaiver of the States Marine Groups
clflims

It is particWady difficdt to see how the IlApositlon can affect the claim when it is remembered that the ILA

wat not aparty to the avsessmentaeement for the 19691971 period out of which the claim arises We note in this

regard the deciaionissued on Auguet 27 1976 by the Coun of Appeals for the District of ColumbiaCircuit in Pacifc
Mqrifime Associaionand lnternaionnlLongshoremensand WarehousemensUnian vFMC USA Nos 7ll40

and751215 in which Ihe court held Ihat the Commission lacked preimplementation approval authority mder section

15 ofIhe Shipping Act 1916 over any agreements between laborand management contrary o the holding ofthe

Court of Appeals Por Ihe Second Cimuit in New York Shipping Associalian nc v FMC 495 F2d 12152d Cir

1974 cert den 419 US964 1974 WhOe we are seeking review of heDCCvwiCsdecision that decision does

not aHect the Commissions action in the subject proceedings As theDCCircuit itself observed it hasarmed the

Commissionsjurisdiction over the Agreement here in issueT2390 in Transamerirnn and Ihat Agreement deals

only with obligazions between employers m those negotiared between union and the mWtiemployer uni4

Seefn 33
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The bylaws ofNYSA authorize NYSA to represent its members solely
I with respect to actions against labor organizations and oticials and the

organizationspurposes are restricted to labar relations matters
Moreover the president ofNYSA testified that he speaking for NYSA
had no authority to setUe the States Marine Groupsclaims if the Group
did not wish to settle its claims because it takes two to tango The

presence of a majority vote provision in the bylaws and the fact that a11
but one of the Board of Directors voted to deny the States Marine

j Groupsclaim does not in any way militate against the viability of the

claim where the action on the claim appears both from the literal

language of the bylaws and NYSAs presidents admission to be ultra

vires and where the representative of the States Marine Group voted

against denial of the claim
We further note the additional facts that there is no evidence that the

Group or its members ever authorized anyone to aettle such claim that

nothing resembling a settlement has beetproduced on the record here
and that parforce no such settlement has been approved by us as is

required by section 15 of the Shipping Act and as was done with respect
I to the setUements with the other interests with which NYSA has reached

agieementsie the Puerto Rican cacriers newsprint and automobiles
When all of the above matters wiEh respect to the question of tHe
ecistence of an agreement not to pursue or awaiver of the States Marine

Groupsclaim are weighed together with these additional facts we ean

only conclude that the States Marine Group has not in any way agreed
not to pursue or waived its claim for assessmant acjiustments arising out

ofour decision in 15FMCin the earlier stagea of this proceeding
NYSA remains liable for the sadsfaction of such claim NYSA is itself

an entity subject to the Stripping Act See New York Shipping Associa

tion 16FMC381 387389 1973 afrmed sub nom New York

Shipping Association Inc v FMC 49S FZd 1215 2nd Cir 1974 cert

den 419 US964 1974 see also United Stevedoring Corp v Boston

Shipping Assoc 16FMC7 410 19Y2 andbars the reaponaibility to

make suchacjustments as are necessary to implement our approval of

Agreement NoT2390 See ISFMC282 287 Whatever effect the
various Commissionapproved settlement agreements may have as be
tween the parties thereto see footnote 8 supra they cannot as we

specied in the order conditionally approving the Puerto Rican carriar

settlement and as NYSA itself unconaciously suggeats affect the rights
of the States Marine Groups

V The Clairrt For Interest on the Refunds Due the States Marine Group
The States Marine Group claims interest as a part of the outstanding

liability with respect to the 19691971 assesament period It accuaes

Ae noted at paes117 supra in both ita deliberaHone on and In the lanyua4o of the eettlement epreemente

themsalvea therp is sn acknowledpement on the part ofNY9A thatpartiee ta thie proceediny could conqnue Ihe

Iitigation in spite oP he settlemenis
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NYSA and the Puerto Rican carriers of engaging in delaying tactics

and suggests two percent per month as the measure of interest since this
is the rate NYSA charges carriers for late payment ofassessmentsBThe

Group states however that the rate of interest is not as important as

the principle There must be some cosi to those who hold anothers
funds for such a protracted period We feel that the claim for interest
should be denied

The decision whether or not to grant interest as a part of the States
Marine Groupsrecovery is one within our discretion See Flota Mercante
Grancolombrana v FMC 373 F2d 674 681 DCCir 196n and we

feel that neither equity nor promotion ofeffective reguladon requires such

grant here Although it is true in a sense that the States Marine Group
has been deprived of the use of its funds by virtue of its overpayment
the fact that such overpayment was made much less the amount ofsuch

overpayment could not have been ascertained prior to our second
decision herein t In fact in our first decision in this proceeding we found

that the Puerto Rican carriers should have been assessed on an excepted
basis See 14 FMC 94 9799 103 which would have required
adjustrnents in their favor as opposed to that of the States Marine Group

Insofar as the period from the date of our remand is concerned
althougl various delays in this proceeding have occurred the postpone
ments were granted by Judge Morgan or by us because good cause was

found for them We also note in this regard that the States Marine Group
itself has obtained several delays in the proceeding We find nothing
showing delaying tactics by anyone in obtaining such delays

The contention that NYSA has held the funds which the States
Marine Group claims is incorrect NYSA prompUy pays over any monies
it collects to fund the benefits under its collective bargaining agreement
with the ILA

Although NYSA cannot be absolved from its liability to the States
Marine Group for overassessment for the 19691971 period it dces not

appear equitable or necessary or helpful for regulatory purposes to impose
liability for interest upon it wheeNYSA has not engaged in any conduct
wtuch it should have known was improper at the time has not been
shown to have improperly delayed this proceeding and did not hold but

prompdy paid over the assessments it collected for the use and benefit of
ILA which was their intended and proper purpose1e

1 Although in view ofour denial ofany interest on the States Marine Groupsclaim it is unnecessary for us to

determine what aproper rare of interest would have been wedo note in passing Ihat Ihe two percent figure suggestW
by Ihe Group may not have much relevance to the problem since there appears o have been no late payment for

which NYSA has exaaed a two percent penalty
Cf our denial of interest on unliquidaeA cieims in Philip R Consalo r Flom Mercante Grancolombia 6

FMC262 269 196Q reversed on olher outds sub nom Flotu MercanteGrnncolombiana v FMC 342 F7A924

DCCir 1964 a ultimately afftrmed sub nom Consolo v FMC 383 US607 196G
1 The claim of he Staes Marine Group for rePond unlike its claim for interest does not rest upon adiscretionary

basis It resb upon the requvement of complience with our order approving AgreementT2390upon the condition

tha such adjustments woWd be made as the ultimate decision showed to be necessary our order in ISFMCat
262 28n ordering adjustments our order of remand to Judge Morgan directing implementation of the terms and
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VI The Manner in Which the Claim of the States Marine Group is to be

Satisfted

There remains as an issue in this proceeding the manner in which the
necessaryacjustments to satisfy the claim of the States Marine Group
will be made As we observed in our order conditionally approving the

settlement with the Puerto Rican carriers and in our order remanding this
proceeding to Judge Morgan the manner and method to accomplish the

necessary assessment acjustments is one which is to be adopted by
NYSA We moreover have not as yet deterrtined that any of the
members of the States Marine Group is necessarily entitled to a cash
refund See Order of Remand pages 56 We expect NYSA to carry
out its responsibility under our orders and establish aproper means for
meeting its liability While as we have stated above we attach no

culpability to anyone for the delays which have occurred in this

proceeding we do note that over four years have elapsed since our order

requiring that assessment acjustments be made and over two and a half
years since the Court of Appeals for the District of Columbia Circuit
affirmed the decision incorporated in that order We now expect that the

amount of recovery having been determined here the method of satisfying
the States Marine Groupsclaim can be established with some dispatch
We would further expect NYSA and the 3tates Marine Group who deal
with assessments on a regular basis and who best understand the

mechanics involved in aciustments to be able to resolve this matter in
the most appropriate manner To facilitate the resolution of tlus matter

conditlons of thaepprovei of Aareemont NoT2390 qnd our order epprovinp tha eotqemrnt with the Puarto Rican
carriere upon the condiHon that the riyMe oftAe 9tatee Marine 6roup ware proserved Ow duty uqder eection 13 to

inaure that ayraments ere carried out only ee approvad as well ae our obliQatlone to ineure thet aQreementa we

approve do na operate in adiecriminetory manner roquUe that theewtmenta wehave ordereA ba mede Failuro to

meke the edjuetmonq hare required wodd conetiwte the carryina out oPan unepprovad eyraement beceuae it wodd
reedt in the impoeidon oP an eaeeeement bmden on theSteta Merino Oroup differcnt rom that wlrich flowa from the

j modi6ad aeeeeement eliocetion Pormda which we hava approved PorAreemant No T2390 Furthermore ae we

noted in ouroder ofcandiNanal epprovel oP tAe eetUement eyreament with tho Puerto Ricen carriere en epproval of

thet epreamani which did not adequately protect tha rlyhW oP tAa 9tatee Marlne 6roup wodd operete in an uNuUy
Neerimmerory menner

Evenifthe cleim for rofunde to the Staroa Marine 6roup codd be aneloyized to en action for reperetion by a

private compiainent which unlike the directlve ambodied in Commieeton ordera msy permit of diaeroNon and

equtable 3hippina Act policy conaidarpNone See Consolo v FMC 383 US6W 6216221465 it ia cleer tlwt 6oth

equity end poUcy coneideretiona wodd taquirc thet the cleim oP tho Statee Merine Group be aranted In condiNonelly
approviny Agroement NoT2390 tha Commiseion wea reeolvina adUemma In the oNy feaalble mennar The pubGc
intereet required thet same aeaoeement formula ba spprovad in order tAat the paymenU be made to lonphoromen
which NYSA wpe oblipated b make 3ee Order of CondiNonal Approval March 11 1970 payee 78 For the

i importent publlc intereet in epraemente oY thie type eee aleo Volkswagenwerk vFMC390IIS261 263264 New

York SNlpping AssocloNan vFMC493F7A 12132nd Cv1974 cert denie 49U341974 However the

ayeememcoitionelly approved by theCommiaeion 6ed not been eu6jacted to hearin and in Pect a8er heazinp wee

fowd uNflwNl N pert end ordered modi9ed See 13FMC282 287 In order both to eerve tha public Intereetby
allowiny collection oY tha IonYehoremanebenefite to be mada and to protec4 ali interaeta challenQinQ the

1 reaeonablenees of the aeaeeemon formda theCommieeion Aad no elromaNve but to approvaT2390 on thacondition
that the neceasery eQjuatmenta be made For the Commieeion now to dey the Statea Merina 6roup eclaim wodd be

tentamount ro declerinQ that itewitionel approval wee improper eince auch approvel abeent hasriny canoNy be

juati9ed on the theory thet etYectiveaQwtmenu would be mede to curcany probleme ariainp from eeaeesmenta which
are ehown afler haerina to be unlawNl The Commieeion Mowever 6eceuea of the peramount public interoet in

aeeinp tNat lonhommens beneEt paymente ere medeadMippinR is not disrupted hee no eltemaHve buc ro arant a

conditional approvei prior to heeriny Thua sretLeal by the Commiesian to yrant the 6roupecleim would piace the

I Commiaeion in the untenable poaitlon ot acknowledyin onthe one Aend thet it Aae to give conditlonal approvel to

essesamant egreemants and on the othar that R cannot effectivety do ao
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we now set forth guidelines for the parties consideration with respect to

the manner and method of the adjustments which we here require
Of course cash refunds would be a proper means of making the

necessary adjustments due the States Marine Group Such cash refunds
were made by NYSA to certain stevedores for overpayment of assess

ments at the end of 1968

We further Snd no fault in principle with a system of credits against
present or future assessments in lieu of direct payments as a means of
reimbursement We have in fact recognized that amounts due because
ofpast expenditures may be repaid by means ofcredits rather than direct
cash payments See Philippine Merchants Steamship Co Inc v Cargill
Inc 9FMC 153 163 1965 The crediY method moreover may be

a particulady appropriate one where as here we deal with continuing
obligations under several successive agreements the smooth operation of
which is critical in the area of labor relations19Credits as noted above
have been given the automobile interests against overassessments for the
19691971 period as a basis for the settlement with those interests

One other method might be to give the members of the Group partial
cedits Rather than not imposing any assessments against the States
Marine Group until assessments due for future cargo movements equalled
the 689599 liability NYSA might assess the members of the Group at a

lower rate The effect of this would be that the repaymenY would take
more time but since it would nevertheless be certain such an approach
could be acceptable if the time for repayment were reasonable

Of course although we here nd that no settlement or waiver has
occurred with respect to the Groupsclaim the States Marine Group
could if it desired agree to such settlement or waiver for valid

consideration
Our singling out of these methods of satisfaction of the States Marine

Groupsclaim is not intended to exclude other methods as permissible
approaches to satisfaction Certain approaches of course are not

acceptable As we have made clear above we cannot accept any lack of

adjustments based upon the theory that adjustments have because of the
assessments in later assessment periods already taken place

Similarly we cannot accept NYSAsposidon that three carriers of the
States Marine Group States Marine International Inc Isthmian Lines
and Meyer Line which no longer serve the port ofNew York are not in

any case entikled to assessment adjustments No carrier has ever been

charged or penaGzed by NYSA in the past for leaving the port Moreover
we aze unable to see that the departure of the carriers has as NYSA

asserts left assessment obligations behind Uncontested evidence of

record shows that each of these three lines paid a1l assessments due

during the entire period it served New York Assessment obligations in

The Stazes Marine Group itself suggesta thet its members presently serving New York might be compensaced
by direct credits against present avsessments
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the future wiU be met as they should be by those who actually employ
longshore labor directly or indirectly By requiring adjustenents for the

three named carriers we do not as NYSA contends reward them for

leaving the port We merely require t1at the liability owed them be met

Since the three carriers no longer serve the port of New York however
and thus no longer pay assessments a system of credita or partial credits
against prescnt or future assessments is not a feasible means to satiafy
their claim and some other means of saUsfacdon must b adopted

Although of course the burden which might fa11 upon NYSA as a

result of its obligation to make acjustmcnts cannot defeat that obligation
we do wish to point out that it is by no means clear that the burden is
either of the type or magnitude which NYSA alleges It is entirely
possible forecample that the satisfaction of the States Marine Groups
claim may require no adjustment whatscever in the level of assesaments

payable by those who pay fringe benefit assessments now and in the
future We note for example thatasurplus exiated both at the

beginning and at the end of the period eovered byT2390 If this is also
true at the end of the present period no increasea in the asseasment level
will be necessary and no disruption or modification of the assessment

funding will be necessary or occur by reason ofthe Groupsclaim

Furthermore it is not certain that the liability of NYSA as a result of
our decision herein will beSOU0000 as it contends It is true that the
total overassessment against which refunds could be made for the 19

1971 period is48392935004344 Puerto Rican carrier underassess
ment less 165051 automobile overassessment see page 9 supra This
dces not however mean that NYSA will therefom be requirod to refund

i this amount Since only the States Marine Group of all the potential
j recipients of refunds has participated in this phase of the proceeding and

pressed its claim here it would be inappropriate to attempt to make any

determinations with respect to the right of others to refunds We would
make only three observations in this regard First of all tlie neceasary

ajustments to sa6sfy the claima of the States Marine Group will in no

way affect the possible rights to refunds of any other claimants The
dollar amount ofthe refund due the States Marine Group has been
calculated in such a way that it is limited solely to that part of the refwnd
to which the States Marine GCOUp ia entitled Thus the possibility of
refunds to othEr claimants is irrelevanttothe Grougsclaim and no

j reason appears whysuch claim should notbe discharged now Secondly
other claimants may not be in the same position with respect to iefund
claims as the States Marine Group havigsettled waived or agreed not
to pursue such claims20xinally even if the entire4839293overassess

0We nota in thie reyard without of coune inany way dxidlny themarite oPuvercharae claimeby claimenq Mher
thanthe Stetea Marine Group that the Statoa Marine 6roup eppeara to be the only cleiment w6ich haa acUvely
pureued ita claime theoder of approvel oPthe Puerta Rican attlement rePen apeciGoally oNy eo tha clpime oftlw

Statea Marine Croup and thet eome potential cleimante wlilch may hsvebean endtled to retunde roptied to en

informel pol canductd by a reprcaentetive ofthe Staue Merina droup lhat they dMnot wleh euch roNnde
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ment were repaid it would amount to only about 155 percent of the 312
million benefit fund which is the subject of the present assessment period
and thus would not appear to create a significant financial problem when
viewed in its proper context

Accordingly we will hold this proceeding open and direct that within
60 days from the date of service of this Report and Order21 NYSA 1
satisfy the States Marine Groupsclaim and notify us in writing of the
method of satisfaction thereof or 2 establish with the concurrence of
the States Marine Group22 the manner and method by which satisfaction
of such claim is to be made and furnish us with a written description
thereof z3

Additionally wittrin ttus 60day period we will receive filings ofclaims
on behalf of persons other than the members of the States Marine Group
for assessment adjustments Such claims must be supported by computa
tions establishing the amount of the alleged overassessment in the manner

adopted herein to compute the overassessment of the States Marine

Groupie4839293 multiplied by the percentage the claimanYs
assessment bears to total assessments for the October l1969September
30 1971 period See pages 89 supra In light of the problems present
here with respect to the eacistence ofpossible settlements agreements not
to pursue or waivers of claims see pages 2526 supra such claims
should also be supported by evidence that they are still extant Copies of
such claims should be served on counsel for NYSA Finally to insure
that all possible claimants will be fully advised we will publish in the
Federal Regis7er a notice ofour action herein

For the foregoing reasons we find that refund adjustments are due the
States Mazine Group for the October 1 1969September 30 1971
assessment period in the amount of689599 An order will be issued

directing that within 60 days ofdate of service NYSA 1 make such

adjustments and notify us in writing of the method used for the

adjustments or 2 establish with the concurrence of the States Marine

Group the manner and method of such adjustments and furnish us with
a written description thereof Claims by other persons for assessment

adjustments reladng to this period duly supported with copies to counsel
for NYSA may also be filed during that time

Vice Chairman Clurence Morse and Commissioner Ashton C Barrett

concurring und dissenting
We dissent from the majority report because we do not consider there

to be any amounts owing from NYSA to the States Marine Group except

Sinry days appears to be sufficient Cor such action in light ofthe parties long familiarity with he subject maer

ofassessments and the fact tha only the manner and mehodof satisfaction of the claim and not the amount of the

claim iselfis to be resolved

We of course expec that he States Marine Group will not withhold such concurrence for any manner and

method of satistaction which a within lhe spirit of this Report and Order

We of course cannot accept adjuslmen methods which we here find ro be improper and remind both NYSA

and ihe Group tha a salisfaction ormehodofsatisfacionrisks rejection if it is no in good faihcompGance with his

repon and order See AureriranErpnrrdabrmdrsenL Drc vFMC444F7d 824 827629DCCir 1970
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perhaps to the three carriers which discontinued service to the port in
1972

Our disagreement is not as to whether the States Marine Group was

overassessed in the 19691971 period We agree that it was overassessed

as themjority found in the Commissions prior decision 24 We find from

the evidence however that the overassessment of the States Marine

Group not including the three carriers has since been recompensed and
no furtheracjusttnent is required

One of the critical elements of this matter is the Puerto Rican

settlement2There is no question that the settlement itself and the

Commissions approval of it did not extinguish the States Marine Groups
rights if any wluch were then unsatisfied Similarly those same actions
did not create any new rights or revive any rights previously satisfied

What the settlement and order of approval did accomplish in this respect
was to settle certain claims and permit the States Marine Group to have
the opportunity to lidgate its claims under any rights it believed remained
to it after our approval of the settlement Our Order ofApproval with

Condidon said

We believe ouraction here is fuUy wnsistent with the preservation of all righrs
or claims which States et al have acquired by virtue of ourdecision in Docket 69

57 Emphasis added YB

By stating the alternative words rights and claims the order

merely ensured that the States Marine Group could still make a claim as

to any rights which the Group acquired in Docket No 6957 but the

language dces not say that the Group had any unsatisfied rights
As the order further said

The manner of assessmentacjuatment necessary to satisfy the claims of States et

al as well as the amounts to be paid ara the aubject of the implementation phase of

ourpocket No 6957 and will be decided therein Emphasis added T

This language can be fairly read to mean only that any unsatisfied rights
previously accrued by the 3tatea Marine Group could still be pursued as

to the amount ofanyacjustment and the manner o sadsfying it

Nowhere is it said that the rights preserved included the right to

prevail as to any claim

Thus with respect to the effect of the Puerto Rican settlement it is not

enough to say as dces themiority that by the Puerto Rican settlement
NYSA gave up any and all claims to any recoveries which may be due
in Docket No 6957ge the 19691971 period There was a quid pro

quo for that release The Puerto Rican carriers waived any and all

ABreemen No T2336New York Shipping Association ISFMC259 1972 But eee concurring and

disaenting opinbn oP Commiseioner Morea ISFMC239 at 283
9Agreement NoT3017 approved lenuery 16 1975
tepyreemont NoT3017 Approval with Conditlon Jenuery 16 1975 pp 45

A P 6

j Agreament NoT3017 par 2
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rights to any recovery from NYSA pursuant to the issues involved in

Docket No733428ie the 19711974period
The mjority gives little weight to those claims asserted and then

waived by the Puerto Rican carriers Considerations underlying setfle
ments do not necessarily coincide with the process ofmaking findings on

a record in a litigated proceeding That is true but the parties to the
settlement agreed to something And that something according to our

order was the settlement of the rights and obligations between and

among the partiesao
Is the majority now saying that there really wereno mutual obligadons

subject to the settlementthatit was amere facadeandthat because
there existed real obligations on only one partyie NYSA there was no

agreement and nothing to approve Yet we said in our order approving
the agreement that the settlement dces not appear to be improper a

There was a legitimate understanding among the parties to the Puerto
Rican settlement while NYSA had real claims for the 19691971 period
the Puerto Rican carriers had real albeit unlitigated claims for the 1971
1974 period In addition there were other claims against NYSA by
carriers which were overcharged in 196g1971 because ofand aside from
the underpayment by the Puerto Rican carriers during that period Thus
NYSA had the prospect of paying claims of carriers for 19691971 and

19711974 For 1961971 it wasnonPuerto Rican carriers and for 1971

1974 it was the Puerto Rican carriers However there was also the

collectiMe debt due to NYSA from the Puerto Rican carriers32

What Hien was to be done NYSA could have insisted upon payment
to it by the Puerto Rican carriers of 5 million which it would probably
have had to distribute to all carriers overassessed in 19691971 Then

NYSA would have had to pay a substantial sum estimated at 74
million to the Puerto Rican carriers but to do so NYSA would have had
to collect that amount from all nonPuerto Rican carriers underassessed in
19711974 As a fuRher complicadon there were specific payments due
from NYSA to certain carrier groupsie the automobile and newsprint
carriers and also claims arising out ofperiods after 1961971

To avoid the making of payments back and forth and to avoid further

litigation NYSA on behalf of its membership 33 including the States
Marine Group negotiated settlements with the specific carrier groups
found in Docket No 6957 to have been improperly assessed Such

agreements were reached with the automobile newsprint and Puerto

v dPsr 3
j0 Approval wrth Condition p 4

In fect the recodshowa Ihe value of NYSA claims to be abou SS million and of the PuertoRican carriers

claim5 ataut 574m7tion See ISFMC259 275 end Exh 157 p 3

Approval with Conditan p 4
aNYSABYws Article IV section 3Exh 160 P 11

Duties ojDvecmrs The Boadshall have Ihe power to employ counsel and todirect any ofIAe empbyees of

the Associalion lo devive and carty into execution such other measures as they may deem proper and ezpedient
to promare the objecis of the Association and topfocect tlw interesis and welfare ofthe membership
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Rican carriers and included several types of settlement credita setoffs
and waivers ofclaims

The improper assessment of the Statea Marine Group was not dealt
with by NYSA in the same fashion because the States Marine Group was

on the same side ofthe settlement table Itwas among the members of
NYSA for whom NYSA was negotiating the settlements with the
automobile newsprint anti Puerto Rican carriers Thus the three
settlements resolved the improper assessment probleins for all concemed
those carriers whose overassessments were specically repaid or

underassessments specifically collected and the rest of the NYSA
membership

No one objected to those settlements Neitter the 5tates Marine Group
nor any othex carriers objected to the necessazy payments credits or

setoffs Most importantly no objections were made to the fct that
although the automobile and newsprint carriers claimg arose originally
out of the 19691971 period NYSA agreed to make paytnent in pact
through reduced assessments in later periodsstrthermore the Com
mission approved those settlements9

It is contended by themiority that merging more than one contract

period is wrong for purposes of effecting a settlement with the States
Marine Group Yet as noted above that very apDroach was approved by
the Commission when it approved the aptomobile and newsprint carriers
setflement agreements with NYSA There is therefore precedent for the
use offuture reduced assessments for the settlement of claims arising out
ofthis proceeding

Furthermore the relationship between NYSA and ILA is more truly a

continuing ongoing longterm relationship than it is a series of finite
shortterm unrelated agreementstherelationship is longterm only the
details of the relationship vary om contract period to contract period
Rather than becoming involved in unneeded and expensive litigadon it is
in the public interest in these ongoing relations6ips of labor and
managemeht that the interested paities themselves adopt adjustment
procedures which have the objective of leveling out the occasional
contractual inequities

The States Marine Group however objests vigoroualy to that type of
settlement as applied to it as being improper The Group contends that
this proceeding and the 1961971 period for which it has been litigated
must stand on its own completely separate from a11 consideration of
future periods Obviously other carriers who possessed rights and claims
arising out of the 19691971 period did not share that view when Ehey
agreed toecchange their rights and claims for future benefits and neither
did the Commission object to that approach in approving those arrange
ments

Ayreement NoT3023 par 4Aeement NoT3Q53 par 6

Approvel of Apreement NoT3023 Decambar 13 1974 end Approvel oP Ayreamenl NoT3Q55 Pebruery 21
1975
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It cannot therefore be found that the Commission may not accept
satisfaction of the States Marine Groups claims on the same basis It
might be contended however that although the Commission may
approve such a settlement of the States Marine Groupsclaims on that

basis the States Marine Group has not agreed to it Nevertheless the

purpose of this phase of Docket No 6957is to finally resolve all claims

arising out of our prior decision herein and the Commission has the

authority to find and we do find that although no agreement as such
has been reached between NYSA and the States Marine Group
nevertheless adequate recompense has in fact been made except
perhaps as to the three carriers which discondnued service to the port in

1972
The majority leaves it to the parties to agree on a settlement within 60

days Despite our approval of the other setdements based upon reduced
future assessments the majority would apparently not accept an agreed
settlement on the same basis We find however that satisfaction of the
States Marine Groupsclaims except as noted has been made in that

fashion and there is no point in proGnging the litigation Ifthe parties do
not agree on a settlement within the 60 days the majority will be faced

with the problem of imposing a settlement although we find one is in

existence now

We consequently conclude that the reduced future assessments ac

corded the States Marine Group adequately settled the States Marine

Groupsclaims but even if they did not do so in whole or in part the

claims have been resolved entirely by virtue of the setoff aspect of the

Puerto Rican settlement

The Puerto Rican settlement was basically a setoff of claims NYSA
could have insisted that the Puerto Rican carriers pay the 5 nillion but

those carrieis would then have pursued their claims against NYSA for the

74million Instead the two parties mutually relinquished their claims

The obvious benefit to the States Marine Group and other carriers was

avoidance of the need to pay the difference to the Puerto Rican carriers

The argument is made by the States Marine Group and adopted by the

majority that such a conclusion is based on speculation They contend

that the level of the NYSA debt to the Puerto Rican carriers is unknown

if itested at all having not been litigated
As we discussed above however the Commission having approved

the Puerto Rican settlement as not being improper we may not now say
that no claims of the Puerto Rican carriers against NYSA existed

Furthermore the States Marine Group did not oppose the settlement

except to reserve its rights In other words the States Marine Group
acquiesced in the Puerto Rican carriers assertion of74million in ctaims

and in NYSAsagreement to set them off against the 5 million NYSA

claim against the Puerto Rican carriers In fact the States Marine Group
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asserted their posiflon that inasmuch as they have no direct interest in
the settlement they neither object to nor oppose its approval 88

That the States Marine Group felt it had no direct interesY in the
Puerto Rican settlement cannot pievent us from finding that the settlement
did in fact resolve its claims as part of the overall interests ofNYSA

Counsel for the States Marine Group said at Oral Argument in this

proceeding
The entire case against us is that setUement which is used to offaet our claima

and frankly had we known that the argumenta were going to be made today I
think we would have taken a different position on that Puerto Rican aettlement

Having therefore not objected to the settlement and its contents the
States Marine Group was bound because of its membership status within
the NYSA structure98

Thus regardless whether or not the Puerto Rican carriers claims
against NYSA were litigated as to validity or amount all parties in
interest accepted those claims as fact and we approved them

The mjority says however that the NYSA case is based on

speculation and is therefore untenable The same can be said for the
mjoritysview The mjority starts with the conEenUon that the States
Marine Group was overasseased in the periods after 19691971 It is then
said that even if the Puerto Rican carriers were overassessed in 1971

1974 the States Marine Group may also have been overassessed in that
period thereby negating the benefits to the latter of the Puerto Rican
settlement Yet the mjority says We do not say that this is necessarily
the case but stress that such possibility hardly supports
NYSAscontention that assessments on the States Marine Group during
the later periods compensated it for any overassesaments wluch may
have been made in the 19691971period supra p 15

If the claims ofthe Puerto Rican carriers for 19711974 are speculative
as the mjority contends the possible overassessment of the States
Marine Group in the same period is even aworae sort ofcojecture It is
based merely on the implica6on of some evidence

Themjority saysfrther
Since it cannot be shown that the Puerto Rican carriera were overasaeased for the

19711974 period it follows ipso facto that the States Marine Group cannot be ahown
to have been undeiasseased by virtue of auch oveassesament supra p 14

The evidence is certainly no less persuasive as to the converse since it

cannot be shown that NYSA and the Puerto Rican carriers entered into a

meaningless settlement based on a nonexistent overassessment of the
Puerto Rican carriers it cannot be shown that the States Marine Group
not including the three carriers was not recompensed by that settlement

The mjority argues ttat the reduced assessment for future contract

periods is not a proper setoff for the States Marine Groupsclaims

Agreament NoT3017Approval withCondition p 4

0Trenecript oPOrel Argument Docket No 6957 Jdy 1 1976 p 68
a 9ee Footnote supra
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because the Group was entitled to the lower assessment This is based on

the assumption that the Commissionapproved assessment formula for
1961971 would not have been approved for later periods This assumes

that the parties to the later assessment agreements would have ultimately
submitted the same formula which they did not and this is surely no less

speculative than NYSAscontentions Furthermore if the majority is
correct now the Commission should not have approved the automobile
and newsprint carriers settlements which gave future reduced assess

ments to which those carriers were arguably entitled What is pernissible
for one group of carriers ought to be equally so for all The evidence in
this case dces not reveal any grounds for different treatment

With respect to the thecarrieis which discon6nued serving the port
in 1972 we find them not to have been compensated by NYSA Their
claims were not covered by either the reduced future assessments or the
setoff aspect of the Puerto Rican setflement being events subsequent to

the three cazriers depazture from the trade Also we concur in the

mjoritysconclusions with respect to NYSAscontentions as to the three
carriers having left debts behind We therefore concur in the requirement
imposed by the majority that as to the three carriers which discontinued

serving the port in 1972 a method ofsatisfaction exclusive of interest be

adopted within 60 days

SEAL S FRANCIS C HURNEY
Secretary
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1 DOCKET NO 6JS

li AGREEMENT NOT2336NEWYORK SHIPPING ASSOCIATION

COOPERATIVE WORKING ARRANGEMENT

Nos 7127187126AND134

TRANSAM6RICAN TRAILER TRANSPORT INC SEATRAIN LINES INC
DANELSBIKENNEDY INC CHANDRI3 AMERICA LINES INCCREEK

LINE IIVC HOME LINE AGENCY INC INCRES LINE

V

THE NEW YORK SHIPPING ASSOCIATION INC

ORDER

The Federal Maritime Commiasion having this date made and enteied
of record aReport in the above matter which Report is hereby referred
to and made a part hereof

THEREFORE IT IS ORDERED That the New York Shipping
Association Inc NYSA is found and declared to be liable to the
following carriers for claims in the following amounts constituting
overpayments made by such carriers with reapect to the October 1

1969September 30 1971 period of assessments for longshoremens
i benefits

Nonvegian America Line
Atlantra6k
Nedlloyd Hoegh Lines
HeUenic Lines Ltd
Concordia Line

j Blue Sea Line
Barber Steamship LineaInc
Statea Marine International Inc and Iathmian Linea

Meyer Line
Pmdential Lines Inc

iasta
io
17905
29520
62911
eit
94850
103077
114207
233254

IT IS FURTHER ORDERED That NYSA sha11 within 60 days of
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date of service of this order1satisfy the above enumerated claims and

notify the Commission in writing of the method of satisfaction employed
or 2 establish with the concurrence of the above named carriers a

manner and method of satisfaction of the claims of said camers and
furnish the Commission with a written description thereof and

1T IS FURTHER ORDERED That witlrin 60 days ofdate of service
of this order the Commission will receive filings of claims on behalf of

persons other than those above named for assessment adjustments for
the October 1 1969September 30 1971 period Such claims must be

supported by computations establishing the amount of the alleged
overassessmentie4839293 divided by the percentage the claimants
assessment bears to total assessments for the October 1 1969Septem
ber 30 1971 period and evidence that claimants have not settled agreed
not to pursue or waived such claims Copies of such ciaims shall be
served on counsel for NYSA and

IT IS FURTHER ORDERED That a notice of our action in this

proceeding shall be published in the Federa Register
By the Commission

SEAL S FRANCIS C HURNEY
Secretary

FMC
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DoCKET No 6957

AGREEMENT No T 2336NEW YORK SHIPPING ASSOCIATION
COOPERATIVE WORKING ARRANGEMENT

Nos 71 2 71 8 71 26 AND 71 34

TRANSAMERICAN TRAILER TRANSPORT INC
SEATRAIN LINES INC

DANIELS KENNEDY INC
CHANDRISAMERICA LINES INC

GREEK LINE INC
HOME LINE AGENCY INC

INCRES LINE

v

THE NEW YORK SHIPPING ASSOCIATION INC

j
Claim of States Marine group consisting of 12 so called break bulk lines that these

lines were overassessed in 1969 1971 for fringe benefits for longshoremen in the
Port of New York in the sum of about 4 000 000 including an alleged share of a

surplus of funds of the New York Shipping Association and including interest at 2

percent per month found unjustified and completely without merit said claim
insofar as made against three Puerto Rico carriers namely Sea Land Seatrain and
TIT found barred by the two year statute of limitations

C P Lambos and Donato Caruso for respondents the New York

Shipping Association and its members
Stanley O Sher and Jacob P Billig for interveners States Marine

International Inc Isthmian Lines Prudential Lines Inc Atlanttraftk
Barber Lines Blue Sea Line Concordia Line Hellenic Lines Hoegh
Lines Meyer Line Nedlloyd Line and NOIwegian American Line

Ronald A Capone and Stuart S Dye for intervener and complainant
Transamerican Trailer Transport Inc

Neal M Mayer for intervener and complainant Seatrain Lines Inc
Gerald A Malia for intervener Sea Land Service Inc
Alan F Wohlstetter for intervener Wallenius Line
Cecelia H Goetz and Alan D Ambrosio for intervener Wolfsburger

Transport GesellsclaUt m b H
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Joseph F Kelly Jr for complainant Daniels Kennedy Inc and
for intervener the Madden Corporation

Samufi H Moerman for intervener the Port Authority ofNew York
and New Jersey

Mario Escudero for intervener the Commonwealth ofPuerto Rico
Donald J Brunner and Paul J Kaller as Hearing Counsel

SUPPLEMENTAL INITIAL DECISION OF CHARLES E
MORGAN ADMINISTRATIVE LAW JUDGE

In the subject proceedings many of the matters in issue for a long time
either have been litigated to fmal conclusion or have been settled by
certain settlement agreements 2 reached voluntarily by the parties and
approved by the Federal Maritime Commission FMC or Commission
These approved agreements pertain to the automobile interests the
newsprint interests and to the Puerto Rican ocean common carriers The
last of these agreements concerning the Puerto Rican carriers was

approved on April 22 1975
There remains presently in issue the claim for about 4 000 000 made

by 12 soalled break bulk lines the States Marine group based upon this
group s allegation that these 12 lines or their predecessors wereoveras

sessed by the New York Shipping Association Inc NYSA in a 1 9
1971 period for fringe benefits for longshoremen in the Port ofNew York
NYSA made the assessments to raise monies required by the collective
bargaining agreement between NYSA and the International Longshore
men s Association AFIr CIO ILA

Besides the settlement agreements there have been two prior FMC
decisions and a Court of Appeals decision which affirmed the second
FMC decision The first FMC decision is Agreement No T 2336 14
F M C 94 1970 The second FMC decision is Agreement No T 2336
New York Shipping Assoc 15 F M C 259 1972 The Court decision is
Transamerican Trailer Transp Inc v Federal Mar Com n 492 F 2d
617 D C Circuit 1974 These decisions will be referred to as the first
decision the second decision and the Court decision The second
decision made findings which in the view of the States Marine group
support the present claim

In both its first and its second decision the Commission dealt with

agreement no T 2804 which was NYSA s so called permanent man

hour tonnage assessment agreement for the two year period from October
1 1969 through September 30 1971 Generally where reference herein is
made to assessment periods or labor contract periods by years only such

I This decision will become the decisionof the Commission in the absence ofexceptions thereto or review thereof

by the Commission Rule 13g Rules of Practice and Procedure 46 CPR 502 227
Z Approval of Agreement No T 3007 1 December 13 1974 Approval of Agreement No T 3023 December 13

1974 both relativeto the automobile interests Approval of Agreement No T 3007 2 February 21 1975 Approval of

Agreement No T 305S February 21 1975 both relative to the newsprint interests and Approval With Condition of

Agreement No T 3017 January 16 1975 Approval ofAgreement No T 3017 3 April 22 1975 both relative to the
three Puerto Rican carriers Sea Land Seatrain and ITT
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as 19691971 this is meant to cover the periods beginning October 1 and

ending September 30

In both decisions the Commission approved agreement no T 2804

subject to certain modifications There were differences in the two

decisions as to the modifications approved by the Commission mainly
with regard to the rate of assessment for the three carriers then in the

Puerto Rican trade namely Transamerican Trailer Transport Inc ITT
Seatrain lines Inc Seatrain and Sea Land Service Inc Sea Land
Other modifications in the first decision related to bananas Alaskan

cargoes and Hawaiian cargoes and in the second decision to automobUes

and to newsprint
The present claim is largely if not entirely related to the findings

regardmg the Puerto Rican carriers in the second decision and to the

approval with condition of the Puerto Rican settlement agreement But

for background purposes and for acomplete understanding of the present
issues many other facts of record are pertinent

Agreement no T 2804 provides the socalled man hour tonnage combi

nation assessment basis for all regular cargoes not otherwise specially
provided for in this agreement Agreement no T 2804 also provides the

socalled excepted cargo treatment for listed cargoes such as domestic

intracoastal and intercoastal lumber at lumber terminals bulk cargo

including scrap and sugar ahd passengers and their personal baggaae
Excepted cargoes generally are considered to be marginal cargoes which
might otherwise be lost to the Port of New York if they were to be

assessed on some other basis such as the combination basis of manhours

and tons Excepted cargo pays on a man hour basis subject to any

applicable royalty exhibit no 9 and first decision 14 F M C 94 114
The excepted cargo assessment rate included a flexible amount for the

fringe benefit expense of guaranteed annual income GAl because GAl

fluctuated from quarter to quarter depending upon the numbers of

longshoremen eligible for GAl second decision 15 F M C 259 264

footnote 10 and 302

The tonnage assessment factor under agreement no T 2390 is a

variable or plugged amount first decision 14 F M C 94 120 The

tonnage assessment is calculated by first estimating total1iabili s or total

fringe benefit obligations then subtracting therefrom the estimated sum of
the monies to be obtained from excepted cargo assessments and from
the man hour portion of assessments on regular cargoes From the net

figure above divided by estimated tons of regular cargo is derived the

per ton assessment for the regular cargoes assessed on the combination

basis
Besides excepted cargo other cargoes such as bananas and unboxed

automobiles trucks and bUses received special treatment by virtue of

variations in the definitions ofa ton ofcargo
When various cargoes were given excepted cargo treatment special

tonnage definition treatment or partially excepted cargo treatment as was
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the cargo of the Puerto Rican carriers in the second decision 15 F M C
259 271 272 it naturally followed that the remaining regular cargoes
assessed on the man hour tonnage basis would tend to be assessed higher
tonnage factor rates insofar as the excepted cargoes and partially
excepted cargoes did not pay assessments equal to those paid by the

regular cargoes on a ton ofcargo
Because NYSA never could precisely forecast tonnages prospectively

moving in the Port of New York the agreement T 2804 tonnage factor
was an estimate always subject to change from time to time Also as

seen the excepted cargo man hour rate of assessment was subject to

change because of the GAl factor
When NYSA underassessed its members because of inaccumte tonnage

estimates at times NYSA had to borrow funds from banks to meet its
fringe benefit obligations to the various ILA NYSA trust funds On the
other hand when NYSA overassessed its members it could carry
forward such monies to be used in the next quarter or next contract year
An ovemssessment in one period generally would be offset by a reduced
or adjusted assessment in the next period Such a procedure was fully in
accord with the provisions ofagreement no T 2804 regarding Tonnage
Assessment wherein the Board ofDirectors ofNYSA was authorized
to modify the tonnage assessment on the basis ofexperience

From the above it follows that various carriers as they entered and left
the tmde of the Port ofNew York might tempomrily gain or suffer from
the changed tonnage assessments which were necessarily imprecise
because of the vagaries of the economics of the times and because of
other factors affecting shipping tonnages as well as because of the

problems of forecasting precise fringe benefit expenses when these
included the highly unpredictable expense ofGAL However from period
to period all carriers ovemssessments and undemssessments would tend
to evenout and compensate for the imprecise tonnage estimates And it
was the standard pmctice and the only pmcticable method to opemte for
NYSA to adjust or offset overassessments and underassessments by
adjusting the assessment rates or net bills on future but not on past
assessments

As inflation increased from year to year and various fringe benefit

expenses for longshoremen increased from year to year this had the

general effect of placing many ofthe burdens of fringe benefits on carriers
new to the trade of the Port of New York and in effect of letting those
carriers which ceased serving the tmde escape many of their just fringe
benefit burdens which they left behind such as the fringe benefit burden
ofpensions

As may be seen from the general discussion above among other
reasons there is no way that the benefits derived by the carriers serving
the trade of the Port of New York can be related precisely to their

obligations to pay fringe benefit costs There is simply no way to obtain a

19 F M C
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perfect formula of assessment second decision 15 F M C 259 281 282

andfirst decision 14 F M C 104 147

In the second decision 15 F M C 259 275 as well as in the first
decision the FMC made no changes in the combination man hour tonnage
assessment basis proposed by NYSA for carriers ofgeneral cargoes

operating in the foreign trades including containership carriers and break
bulk carriers including among the latter the 12 lines of the States Marine

group except to the extent that these carriers may have handled a

relatively few unboxed automobiles Most autos were handled by carriers
who specialized in carrying autos In the seconddecision the Commission

said It would perhaps be desirable if the entire formula could be

reworked so that every interest could be carefully examined and
assessments revised in an attempt to achieve amore equitable allocation
but such an exercise would lead to administrative complexities which
would offset any slight improvement that could be achieved

Inother words the basis ofassessment of the lines ofthe States Marine

group was approved by the FMC in its two decisions Also this
assessment basis for the States Marine group was affirmed by the Court

decision
How then can the States Marine group now assert any claim of

overassessment The Commission promised that necessary adjustments
in assessments would be made based on the findings of its second
decision but there were no findings in the second decision that the lines
in the States Marine group were overassessed The mlior issue covered
in the second decision was the rate of assessment for the Puerto Rican
carriers and for the automobile and newsprint interests second decision

15 F M C 259 262

Nevertheless the States Marine group latches on to the findings in the

second decision that the Puerto Rican carriers were underassessed to the

extent that they were found not to have been assessed for their fair share
ofthe fringe benefit cost ofguaranteed annual income in 19691971 From

this finding regarding the Puerto Rican carriers the States Marine group

leaps to the conclusion that concomitantly it was overassessed in 1969

1971 The States Marine group chooses to ignore its assessment treatment

in 1971 1974 and 19741977

Ifunder the reasoning of the States Marine group those 12 lines were

overassessed in 19691971 so also were the numerous other carriers
operating in the foreign trades including the containership lines and the

other break bulk lines In other words not only would the States Marine

group be entitled to assessment adjustments but so also would all carriers

which were assessed on the regular man hours tonnage basis This would

even necessitate 1969 1971 aljustments for Sea Land and Seatrain which
also operated in the foreign trades where they were assessed on the

combination basis in addition to their operations in the Puerto Rican

domestic off shore trade
The States Marine group in effect now says to forget about the other
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carriers in the foreign trades because these other carriers have not been
represented by their own counsel continuously and have not pressed
claims for adjustments of their assessments as have the States Marine
group and as have the automobile and newsprint interests The States
Marine group conveniently forgets that the Commission made specific
fmdings necessitating assessment adjustments regarding the automobile
and newsprint interests

Also NYSA points out that adjustments for 19691971 on the basis
sought by the States Marine group when prqjected for all of the carriers
in the foreign trades would total about 28 000 000 If such a sum now

had to be raised the monies would have to come from carriers presently
serving the trade of the Port ofNew York and an increase in the present
tonnage assessment would be required Such an increase would do
nothing to help preserve the Port s cargoes In fact there likely would be
cargo diversions to other ports and the resulting increased assessments
for fringe benefits would result in harm to the shipping industry and its
labor relations at the Port ofNew York

In the FMC s order second decision 15 F M C 259 2fr7 NYSA was

required to submit a report on the manner and method adopted by NYSA
to accomplish the adjustments in the assessments made necessary by the
terms and conditions of the second decision NYSA submitted its
proposed method of implementation and the other parties were permitted
to comment thereon

Seatrain and Hearing Counsel then suggested that there be an informal

meeting ofall parties to develop mutually acceptable procedures with
FMC staff supervision to meet the issues then posed The Director
Bureau ofHearing Counsel was designated by the Commission to select
staff members

Staff attempts to implement the FMC s second decision by voluntary
agreement of the parties were unsuccessful For one reason the parties
insisted that action could not be taken pending decision by the Court of

Appeals Also dollar amounts and methodology ofadjustments remained

bitterly contested

Accordingly on April 6 1973 the Commission ordered the proceedings
remanded to the Office of Administrative Law Judges for further formal

hearing for the limited purpose of implementing the manner and method

adopted by NYSA to accomplish the adjustments in the assessments as

made necessary by the terms and conditions ofapproval ofagreement no

T 2390 contained in the FMC s second decision The present initial
decision is the decision in accordance with that order except to the
extent that subsequent to that order the parties voluntarily have reached
certain settlement agreements approved by the FMC which settlement

agreements have disposed ofmost of the issues covered by the said order
of remand for implementation In fact as ultimately concluded herein the
said settlement agreements have disposed ofall issues covered by the
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order of remand and implementation inasmuch as it is found herein that
the claim of the States Marine group is Uliustified

Before the voluntary settlements were reached aprehearing conference
was held in May 1973 in Docket No 6957 and the related subject
proceedings and certain discovery procedures began Audits by certified

public accountants were deemed necessary with regard to documents of
confidential nature Each party wanted to perform its own audit or to

have its own auditor check the tonnage records ofother ocean carriers A

limited group of auditors was ordered to be agreed upon and in time
audits were made

Whether as a result of the audits or because the Court of Appeals
made its decision in 1974 or because of the desire to avoid more

protracted and expensive litigation the parties reached their settlement

agreements voluntarily
Also to a great extent the parties including the ILA reached the

settlement agreements so as to avoid labor problems in connection with

the 19741977 longshoremen s labor contract

The hearing on remand for implementation wasconcluded on April 21

1975 and the record includes the records of the two prior proceedings
with a total of 4649 pages of transcript and some 167 exhibits among
which are the recent settlement agreements

The States Marine group never filed a formal complaint in these

proceedings While two of the Puerto Rican carriers had filed complaints
and the three in time had protested agreement no T 2390 the States

Marine group never listed itself or its lines as protestants In fact these 12
lines or their predecessors were designated as respondents in Docket No

6957 as members of NYSA But this group knowing that its interests
did not coincide with the interests of the members of NYSA intervened
and were represented by their own counsel Generally the States Marine

group supported the NYSA s contention that the combination assessment

basis was proper for most all carriers including the States Marine group
and the Puerto Rican carriers although the States Marine group would
have preferred a straight tonnage assessment basis for the 19691971
period

Other members of NYSA such as the Puerto Rican carriers which
vigorously protested agreement no T 2390 also were represented by
their own counseL Non members of NYSA such as Wobtnlns a carrier
of Volkswagen automobiles and Wallenius a carrier of other foreign cars

westbound and of a few American cars eastbound also intervened and

opposed agreement no T 2390 These automobile interests bore the
expenses of the fringe benefit assessments through payments which they
made to their stevedores who were the direct employers of the
longshoremen The newsprint interests likewise intervened and opposed
agreement no T 2390 Many other interests also were represented by
independent counsel from time to time in these proceedings but they and
their counsel withdrew either after agreeing with NYSA on proper

19 F M C



AGREEMENT NO T 2336 281

assessment bases or upon the belief that NYSA and its counsel properly
represented the positions of these other interests

From time to time counsel for NYSA representing the majority views
of NYSA has been aligned on many issues with the views of the break
bulk carriers and on other issues has been aligned with the views of
other parties As to the present claim of the States Marine group both
NYSA and the Puerto Rican carriers oppose making additional adjust
ments or payments to the States Marine group At all times the break
bulk carriers have been represented on the Board ofDirectors ofNYSA
In fact when the recent settlement agreement with the Puerto Rican
carriers was approved by NYSA it was without objection by any of the
members of the Board of Directors including the so called break bulk

representation on the Board ofNYSA
The ILA also participated in the so called settlement agreements with

the automobile interests the newsprint interests and the Puerto Rican
carriers The ILA had long supported the views ofthe break bulk carriers
that there should be a change from the old man hours only method of
assessment for fringe benefits The ILA also supported arguments made
in 1974 that changes were needed to correct inequities in the man houri
tonnage assessment formula It is the view of the ILA through its

president that the said settlement agreements along with the full tonnage
assessment agreement approved by the ILA and NYSA for 19741977
would put an end to all assessment litigation such as the present claim of
the States Marine group The president of the ILA stated that the ILA
was ultimately convinced that the full tonnage assessment method of
19741977 was on a fair and equitable basis because it very substantially
reduced the assessment cost to the break bulk carriers The ILA agreed
with this assessment method on certain conditions one important
condition being that the litigation regarding fringe benefit assessments in
the Port ofNew York be settled

Accordingly in 1974 discussions were had by the ILA with NYSA
members of the Negotiating Committee including members ofNYSA s

Board of Directors including Mr Dagfinn Gunnarshaug who is also a

director of Concordia Line one of the States Marine group Mr

Gunnarshaug was put on the Board of Directors ofNYSA to represent
the interests of the break bulk lines and he was also a member of the
NYSA ILA Contract Board

The ILA took the position that the assessment solution had to be a full
fair and final one and that only three adjustments were required as

follows

I Newsprint had to be encouraged to stay in the Port by the settlement of its claims
2 Automobile carriers that had been seeking berths in other ports should also be

encouraged to stay in the Port of New York by adjustment of the tonnage defmition of
an unbaxed automobile to a weight basis and

3 The Puerto Rican carriers should continue to pay on a full tonnage basis but the
NYSA claim for 196971 should be waived by NYSA and the Puerto Rican carriers
claim for 1971 74 should be waived for the Puerto Rican carriers

19 F M C



j

coj

i
I

282 FEDERAL MARITIME COMMISSION

The above three were the only assessment acljustments contemplated
and it was clear to all participants in the negotiations thatas a result of

the negotiations the break bulk carriers were fully satisfied and had been

given more than ample consideration for waiving any and all claims which

they may have alleged under the 19691971 period In fact the president
of the ILA had specific and express discussions with respect to the claim
ofthe break bulk carriers and he stated on a number of occasions that he

was sure that the break bulk carriers would not seek icing on their
cake after having been given full consideration in the 1974 negotiations
The president of the ILA accordingly was greatly surprised when he

learned of the position taken by the States Marine group in the present
proceedings

The president of the ILA points out also that States Marine Interna

tional Inc including Isthmian Lines and Meyer Line reduced and

phased out their operations in the labor contract year 1971 1972 and in
contract year 19721973 they completely abandoned the Port of New

York and that they left behind tremendous liabilities of over a half of a

billion dollars to the ILA s pension fund and other fringe benefit funds

The testimony ofthe ILA s president exhibit 159 of record is uncontrov

erted
It is the position of the ILA that the ILA will continue to protect the

interests of the break bulk carriers as well as the interests of all
contributors to job opportunities for the ILA s work force in the Port of

New York but that the break bulk carriers including the States Marine

group have no justifiable present claim
The consist of the States Marine group varied from time to time

Originally it included only two lines States Marine Lines Inc and
Isthmian Lines Inc At onetime it included Marchessini Lines and
Moller Steamship Co but these two lines are no longer listed The

present 12 lines as listed on the brief of their counsel are States Marine
International Inc Isthmian Lines Prudential Lines Inc Atlanttrafik
Barber Lines Blue Sea Line Concordia Line Hellenic Lines Hoegh
Lines Meyer Line Nedlloyd Line and Norwegian America Line
Prudential Lines Inc apparently is the successor to Prudential Grace
Steamship Co listed in the seconddecision IS F M C 259 262 footnote
3 Presumably the States Marine group consists of only those break bulk
lines willing to bear the expenses of separate counsel independent of

counsel for NYSA whose expenses they share through the fringe benefit

expense ofNYSA administration
Specifically the States Marine group alleges four things One that

collectively these 12 lines for 19691971 were overassessed 715 621
Two that these 12 lines are entitled to a further collective sum of

1 315 600 as their allegedly proper share 14 3 percent of an alleged
surplus ofabout 9 200 000 in the fringe benefit funds as of September 30
1971 Third that on the total of the two above sums of about 2 031 million
dollars these lines are entitled to interest at 2 percent per month which
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amounts to at least 24 percent per year if not compounded with interest

payable from September 30 1971 until paid Adding 96 percent for
interest for 4 years results in the total claim ofabout 4 000 000 Four
that these sums are due and payable to the States Marine group directly
from Sea Land Seatrain and TIT the three Puerto Rican carriers which
operated in the New YorkPuerto Rican trade in the 19691971 period

In its reply brief the States Marine group states that its claim is against
both NYSA and the Puerto Rican carriers

Item four above the claim of direct liability ofthe Puerto Rican
carriers is made in spite of the fact that in the past no ocean carrier ever

made any assessment payment to any other ocean carrier and in fact all
assessment payments were made by the direct employers of the long
shoremen that is by the ocean carriers and stevedores members of
NYSA to NYSA In turn NYSA turned over the monies raised from the
assessments to the fringe benefit funds administered jointly by NYSA and

by the ILA
The States Marine group on brief states that an order by the

Commission is acceptable to the States Marine group if the order frrst

requires the three Puerto Rican carriers to make sufficient payments to

NYSA and second requires NYSA to pass on these payments to the
States Marine group so as to fully recompense this group

Technically the claim of the States Marine group against the three

Puerto Rican carriers is barred by the two year statute of limitations No

complaint was filed against these carriers in accordance with section 22 of
the Shipping Act 1916 the Act Also there are meritorious reasons for

denying such a claim if it had been fIled properly
The States Marine group denies that it is exercising anything in the

nature ofa vendetta against the Puerto Rican carriers
The Puerto Rican carriers and the States Marine group have been at

opposite poles regarding the assessments issues simply because the
Puerto Rican carriers have been innovative using large containers
containerships and roll onlroll off ro ro ships whereas the States Marine

group largely have used the relatively old fashioned break bulk ships but
with such ships adapted to improved methods such as palletization of

cargoes and carrying some containers Generally speaking containers

containerships and roro ships require large capital investments in ships
containers cranes and shoreside facilities whereas break bulk ships
operate with much smaller capitalizations

By using large containers and cranes located at shoreside facilities the

labor productivity of the containership lines is about 5 times as efficient

as that of the break bulk lines A containership with an estimated

productivity of 254 tons of cargo per man hour of longshore labor may
be loaded or unloaded about 5 times as fast as a conventional break bulk

ship with an estimated productivity of 0 52 tons of cargo per man hour

First decision 14 F M C 94 119
For many years prior to October I 1969 the ocean carriers in the Port
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of New York were assessed for fringe benefits on the basis of man hours
of longshore labor This was the logical way to do when the so called

industry fringe benefit expenses of pensions and welfare clinics ap

peared to be related proportionately to the hours worked by the

longshoremen Vacation and holidays expenses were and are also related
to hours worked But these expenses are not included in the fringe benefit

expenses and assessments in issue herein
When more and more cargoes moved in containerships and in large

containers lesser hours of longshoremen s labor were required for the
same tonnages of cargo and the lLA began to blame the containership
carriers for their reduced hours of labor and for the increased numbers of
hours ofguaranteed annual income expense another of the fringe benefits
of the longshoremen The break bulk carriers had taken the same views
The Puerto Rican carriers responded to the ILA and to the break bulk
carriers that the Puerto Rican trade tOlUUlie increased from year to year
from 1959 to 1969 and that the Puerto Rican trade was not responsible
for the shortfall of hours worked by the longshoRlmen first decision
14 F M C 94 98

Upon further consideration in its second decision the Commission
concluded that while the Puerto Rican carriers were not responsible for
the shortfall ofhours worked they were responsible for their share about
10 percent of the fringe benefit expense of guaranteed annual income
second decision 15 F M C 259 271 272 because GAl was ashipping
industry problem The Puerto Rican carriers were left to pay the fringe
benefit expenses of pension welfare clinics and NYSA administration at

the man hour excepted cargo level but would have to pay GAl on a

tonnage basis Thus the Puerto Rican carriers had beenunderassessed
for 19691971

As proposed in agreement no T 2390for 19691971 also for the period
1971 1974 NYSA proposed a similar man hour tonnage assessment basis
in its agreement no T 2804 This agreement was placed under investiaa
tion in Docket No 7334 New York Shipping AssociationMan Hour

Tonnage Assessment Formula Hearing in No 7 34 was closed condi
tionally subject to petition for reopening in the event that the socalled
settlement agreements previously referred to herein did not settle all the
issues in No 7334

The Puerto Rican carriers were assessed and paid their assessments for
fringe benefits for the 1971 1974 period on the combined man hour
tonnage basis It is their view and the view ofNYSA that if there had
been no voluntary settlements with reference to both the 19691971 period
of Docket No 6957 agreement no T 2390 and the 1971 1974 period of
Docket No 7334 agreement no 2804 and if Docket No 7334 and
agreement no 2804 had been fully litigated before the Commission and
the Courts that the same assessment basis would have been granted the
Puerto Rican carriers for 1971 1974 as for 19691971 Thus it would have
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been found that the Puerto Rican carriers were overassessed for 1971
1974 The States Marine group naturally disputes these assumptions

NYSA calculates overassessments of the Puerto Rican carriers and
NYSA estimates its liability to the Puerto Rican carriers under agreement
no T 2804 for 1971 1974 as 7457 849 if the matter had been fully
litigated NYSA points out that the same parties protested no T 2804 as

had protested no T 2390 namely the Puerto Rican newsprint and
automobile interests The same formula of assessment was present in

both no T 2390 and no T 2804 and the issues were the same

Likewise NYSA calculates that the Puerto Rican carriers were

underassessed for 19691971 in the amount of 5 004 344 Exhibit no

157
Of course no one can be certain what would have been the result if

agreement no T 2804 for 1971 1974 had been fully litigated but what is
certain is that the Commission approved settlement agreements no T

3017 and no T 3017 3 for the settlement of the Puerto Rican carriers
assessments

Therein exhibits no 155 and no 165 respectively approved January
16 1975 and April 22 1975 it was stated that the settlement agreements
were between the ILA NYSA and the three Puerto Rican carriers that
the agreements provide for the settlement of the parties litigation in and
the withdrawal of the Puerto Rican carriers from FMC Docket Nos 69

57 and 7 34 that NYSA and the ILA relinquish all claims to any
recoveries in No 6957 for 19691971 and will not make further claims

against the Puerto Rican carriers regardless of future developments in the

proceeding that with respect to No 7334 for 1971 1974 the Puerto
Rican carriers withdraw and waive all rights to any recovery from NYSA
the ILA or any NYSA ILA fringe benefit funds regardless of the
ultimate disposition of No 73 34 that proponents of this settlement

agreement made statements in support of the settlement agreement that

in reply the States Marine group stated that it had no direct interest in the
settlement and that the States Marine group only sought a clarifying
condition to the Commission s order ofapproval ofagreement no T 3017
that this group s rights to refunds for the 19691971 period would not be
affected the Commission stated that it believed that its action approving
agreement no T 3017 with a condition as explained below is fully
consistent with the preservation of all rights or claims which the
States Marine group acquired by virtue of the second decision of the

FMC that the FMC had not prescribed any particular manner or method

ofmaking assessment adjustments that nowhere did the FMC state in its

second decision and order of June 14 1972 that the only way assessment

adjustments could be made in conformance with the FMC s order was by
direct cash refunds to the States Marine group that the FMC s order ofhapproval

of the Puerto Rican carriers settlement agreementisnot to be construed

as determining that the States Marine group are necessarily entitled
toa cash refund and that the manner ofassessment adjustment 19
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necessary to satisfy the claims of the States Marine group as well as the

amounts to be paid are the suQject of the implementation phase of Docket
No 6957 and will be decided therein

The Commission clearly provided that the implementation phase of the

hearing in No 6957 et al would decide the manner of the adjustment
and the amount of the alljustment of assessments for the States Marine
group The amount ofany alljustment to be determined in the implemen
tation proceeding thus could be anything which the record in the

implementation proceedingjustified The amount thus might be large
small or even zero The implementation proceeding also could determine

the mannerofadjustment including that adjustments might be other than
cash refunds In other words adjustments might be made in other
assessments as offsets of the 19691971 assessments The adjustments
might be adjustments made in assessments subsequent to September 30
1971

Exhibit no 157 of record shows 689 599 of alleged overassessments

for 1969 1971 of the 12 lines in the States Marine group This compares
with the States Marine group s claim of 715 621 as per Exhibit no 153

The difference is relatively small and unimportant in view ofthe ultimate

conclusions herein
Ifthe reasoning of the States Marine group is to be given any credence

that it was overassessed in 19691971 because the Puerto Rican carriers
were underassessed in 19691971 then it follows that if the Puerto Rican
carriers were overassessed in 1971 1974 then the States Marine group
was underassessed in 1971 1974 The Puerto Rican settlement agreement
was based upon the assumption that the Puerto Rican carriers were

overassessed in 1971 1974 and these carriers dropped their claims for any
reimbursement or adjustment for 1971 1974 in consideration foJ the fact

that NYSA and the ILA dropped any claims against the Puerto Rican

carriers for 19691971
The States Marine group claims that it was overassessed in 19691971

but fails to acknowledge that it was underassessed in 1971 1974 and in

effect the States Marine group would throw out any consideration of the
factual basis on which the Puerto Rican settlement was made

If the States Marine group is to be given the benefit of the technical
rather than meritorious argument that only the years 19691971 should
be considered then likewise the States Marine group must be bound by
the technical argument that there was no finding in the second decision
that the States Marine group was overassessed

The States Marine group cannot have it both ways that is it cannot

argue the technicalities in one instance and insist on merits in another

The States Marine group cannot argue that there is merit to its contention
that since the Puerto Rican carriers were underassessed in 19691971

that ergo concomitantly the States Marine group was overassessed in
19691971 unless the States Marine group also admits the merits of the
facts that the States Marine group was underassessed in 1971 1974
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The facts are that the dollar figures are greater for 1971 1974 than for

19691971 That is the Puerto Rican carriers were underassessed about
5 million in 19691971 and overassessed about 75 million in 1971 1974

Similarly if the States Marine group as alleged was overassessed about
715 000 in 19691971 then also it was underassessed about 750 000 in

1971 1974 with allowances being made in the latter figure for the fact
that States Marine International Inc including Isthmian Lines and

Meyer line ceased operations in the Port ofNew York during the 1971
1974 period Exhibit no 157 Thus there is no merit to the contention of
the States Marine group that it was overassessed by NYSA

Another allegation of the States Marine group relates to the alleged
surplus question The States Marine group in its brief makes claim for the
first time for a total of 1 313 000 brief page 39 or 1 315 600 brief

page 38 of an alleged surplus of 9 200 000 in NYSA s fringe benefit
funds as of September 30 1971 The record as to the alleged surplus
came from cross examination of a NYSA witness And in fact the 9 2
million was a figure for total NYSA activity which only in part included

fringe benefits under agreement no T 2390 No precise figure was

developed for these benefits The burden here was on the States Marine

group which failed to meet its burden of proof The record shows that
this claim for a share of the alleged surplus was never raised at any time
in the hearing the claim was never made the subject of proof it was

never mentioned in the States Marine group s written direct case or in its
oral rebuttal The States Marine group state on brief that we have direct

rights against the Puerto Rican carriers because that is what this litigation
is all about But the States Marine group is barred from any rights
against the Puerto Rican carriers As an alternative the States Marine

group turns and seeks to exercise a claim against NYSA In the second
decision there was no finding that the States Marine group was

improperly assessed or that it deserved any share ofany alleged surplus
What the States Marine group is now trying to do is not to uphold the

second decision but to attack the manner in which NYSA has adminis
tered and implemented the assessment formula ofagreement no T 2390

The States Marine group have concocted an alleged right predicated upon
the nonexistent duty ofNYSA under agreement no T 2390 to conclude
the administration ofthat agreement with azero balance in its assessment

account Nowhere in agreement no T 2390 is there any requirement that

NYSA must so administer the assessment program In fact that was a

practical impossibility in view of the difficulties in forecasting tonnages
and fringe benefit expenses including GAL

NYSA did not collect assessments under no T 2390 for its own use

rather it did so as the fiduciary for the fringe benefit funds NYSA cannot

now refund any monies from the alleged surplus because the surplus has

been expended or to the extent any surplus exists NYSA consistent with

labor law and internal revenue service law must utilize its funds for

prospective fringe benefit obligations
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The States Marine group were neither overassessed nor underassessed
during the period 19691974 For the 19741977 period the States Marine

group on the full tonnage basis will pay less per ton of cargo in fringe
benefit assessments than will the containership carriers and other innova
tors because all will be paying the same per ton assessments but in
addition the innovators will be paying container royalties The break bulk
operators including the States Marine group will be paying the same or

less assessments per ton of cargo in 19741977 notwithstanding the fact
that their method ofoperation is labor intensive and requires about five
times as many hours of longshore labor to load a ton of cargo

In view of all the above circumstances there is indeed not the tiniest
bit of merit to the claim of the State Marine group in these proceedings

It is ultimately concluded and found that the claim herein of the States
Marine group is unjustified and completely without merit and further it is
found that insofar as the said claim is directed against the three Puerto

Rican carriers namely Sea Land Seatrain and TTT the claim is barred
by the two year statute of limitations in the Shipping Act

All other complaints and outstanding lIlatters in the suQiect proceedings
to the extent that these matters have not been fully litigated and
concluded heretofore should now be concluded by orders dismissing the

subject complaints and by order discontinuing the subject investigation in
Docket No 6957 on the grounds that either the remaining complaints
are without merit or that the parties have dropped their complaints by
lack ofprosecution

I

S CHARLES E MORGAN
Administrative Law Judge

WASHINGTON D C

January 20 976
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