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FEDERAL MARITIME COMMISSION

Wasuingron, D.C.

Serctar, Docgrr No. 428
Crrcaco Bripar & Iron Co.

v,

StatEs Marine Lines

July 28, 1971

NOTICE OF ADOPTION OF INITIAL DECISION AND
ORDER PERMITTING REFUND OF CHARGES

No exceptions having been taken to the initial decision of the Ex-
aminer in this proceeding and the Commission having determined not
to review same, notice is hereby given that the initial decision became
the decision of the Commission on July 28, 1971.

It is ordered, That applicant is authorized to refund $1,978.91 of
the charge previously assessed Chicago Bridge and Iron Co.

It is further ordered, That applicant publish promptly in its appro-
priate tariff the following notice.

“Notice is hereby given that as required by the decision of the Federal Mari-
time Commission in Special Docket No. 428, that effective April 30, 1971, the rate
on Item No. 757 Slag, Ground (Grit) for purposes of refunds or waiver of freight
charges on any shipments which may have been shipped during the period April

30, 1971 to June 24, 1971, is $34.00 W (not subject to Rule 28), but subject to all
other applicable rules, regulations, terms, and conditions of said rate and this

tariff,”

It is further ordered, That refund of the charges shall be effectuated
within 80 days of this notice and applicant shall within five (5) days
thereafter notify the Commission of the date and manner of effectuat-
ing the refund.

By the Commission,

[sEAL] (8) Trawcis C, Hurney,
Secretary.

15 F.M.C. 1



FEDERAL MARITIME COMMISSION

Serecian Docker No. 428
Curoaco Brmar & Iron Co.

V.

StaTes MariNgE LINes

Application to refund a portion of frelght charges granted.

INITIAL DECISION OF HERBERT K. GREER,
PRESIDING EXAMINER®

States Marine Lines (applicant), a common carrier by water in the
foreign commerce of the United States, has applied to the Commis-
gion for authority to refund to Chicago Bridge & Iron Company
(shipper) the sum of $1,978.91, a portion of the freight charged and
collected on a shipment of 167 pallets of ground slag (grit) from New
York to Dubai, Arabian Gulf, pursuant to a bill of lading dated April
30, 1971,

It appears that on April 15, 1971, the shipper requested the “8900”
Lines, an organization of carriers established for rate making pur-
poses {organization), to conduct a telephone poll to establish a rate of
$84.00 per long ton on ground slag (grit) as that rate was needed for
it to be competitive with European and Japanese suppliers. Applicant
evinced a willingness to lift the cargo at $34.00 per long ton if ap-
proved by the organization, and if the organization failed to meet
the shipper’s request, applicant intended to exercise independent rate
action under the 48 hour provision of the agreement to which it was
subject. The organization failed to conduct the telephone poll as re-
quested but at a meeting held on April 28, 1971, agreed to offer the
shipper a rate of $37.00 per 2,400 pounds plus the differential arbi-
trary charges applicable to Dubai, provided the shipper accepted the
offer prior to May 5, 1971, The shipper misunderstood the offer, which
was made by telephone, as the offeror failed to stress the tariff pro-
vision that the arbitrary charges would not apply when the ship-

1This declelon became the decision of the Commission July 28, 1971,

15 F.M.C.
2



CHICAGO BRIDGE & IRON CO. ¥. STATES MARINE LINES 3

ment exceeded 200 revenue tons. The organization did not consider
the offer accepted and so failed to change the existing rate. Sub-
sequently, when the matters were clarified, the organization filed the
$34.00 rate per long ton, with pallet allowance and a waiver of the
arbitrary charges.

During the time the above events transpired, applicant’s officials
were unaware of the circumstances and so failed to file the $34.00 rate,
as it could have done under the 48 hour provision of the agreement to
which it was subject, and as it intended to do if the organization did
not act appropriately. Due to the failure to carry out its intention,
applicant was required to charge the tariff rate then effective of $45.50
W/M, or $1,978.91 more than the charge would have been had it car-
ried out its commitment to the shipper.

Under the authority granted to the Commission by Public Law
90-928, 75 Stat. 764, a common carrier by water in foreign commerce
may be permitted to refund a portion of the freight charges collected
from a shipper where there has been an error due to inadvertance in
failing to file a new tariff. The facts here appearing warrant the con-
clusion that applicant intended to file the new rate of $34.00 per long
ton prior to the shipment if the organization failed to do so; but, that
through administrative inadvertance, it was not informed that the
organization would not file such rate and being unaware of the exist-
ing situation, failed to give 48 hour notice to other members of the
organization of its intent to file the lower rate in accordance with its
commitment to the shipper. It further appears that the organization
later filed the $34.00 rate. The application involves a situation within
the purview of Public Law 90-298.

The application was filed within 180 days of the date of the ship-
ment ; no other shipments of the same or similar commodity moved on
conference vessels during approximately the same time as the ship-
ment here involved; and no other proceedlngs involving the same rate
situation are pendmg Good cause appearing, applicant is permitted
to refund to the shipper the sum of $1,978.91. The notice referred to
in the statute shall be published in the conference tariff and the refund
shall be effectuated within 30 days thereafter. Within 5 days after
making refund, applicent shall notify the Commission of the date of
the refund and the manner in which payment was made.

(8) Hereerr K. GREER,
Presiding Ewzaminer.
WasainagToN, D.C., July 2, 1971.

15 F.M.C.



FEDERAL MARITIME COMMISSION

Docxer No. 70-1

Sea-LaNDp ServicE, INC.—INCREASES IN RATES IN THE
U.8. Pacric Coasr/PurrTto Rico TraDE

August 2, 1971

Incrensed rates of Sea-Land Service, Inc..in the West Ooast/Puerto Rico trade
found just and reasonalle. The arbitrary charge on shipments at Seattle
not shown to be unlawful.

Warren Price, Jr. and R. L. Dausend for Sea-Land Service, Inc.

Mario Escudero, Frederick Morning end Edward Sohmelizer for
Commonwealth of Puerto Rico, protestant.

R. L. Henry for Boise Cascade Corporation, intervenor.

Donald J. Brunner and Ronald D, Lee, Hearing Counsel.

REPORT

By Tue CommissionN: (Herex DEvica BenTLEY, Chairman; AsaTON
C. BarreTT, Vice Chairman; James V. Day, Grorge H. Hearn
and James F. FansgeN, Commissioners)

This proceeding was instituted by the Commission to investigate
the lawfulness of arbitrary charges on shipments moving to end from
Seattle, Washington,; and proposed increases in rates-for the carriage
of ebout one-fourth of the commodities in the U.S. Pacific Coast/
Puerto Rico trade of Sea-Land Service, Inc. (Sea-Land). The pro-
posed increases were suspended, and any changes made therein during
suspension with Commission authorization or after expiration of the
suspenion period, as well as any changes in the arbitrary, were also
placed under investigation. The Commonwealth of Puerto Rico
(Puerto Rico) is a party protestant in the proceeding. Boise Cascade
Corp., a shipper in the subject trade, intervened. Hearings were held
before Examiner Herbert K. Greer pursuant to which briefs were
filed. The Examiner thereafter issued an Initial Decision, in which
he found the arbitrary charges and increases lawful in all respects:

. 15 ¥.M.0,



SEA-LAND SERVICE, INC. 5

Exceptions to the decision have been filed by Puerto Rico and Hearing
Counsel,! to which Sea-Land has replied. There was no oral argument.

Facrs

Sea-Land provides a regular scheduled common carrier service by
water between the ports of Qakland and Long Beach, Calif., and San
Juan, P.R., via Balboa, Canal Zone.

Since 1963, respondent has been the only common carrier by water
serving the West Coast-Puerto Rico trade. It competes with a chartered
vessel for the carriage of rice, a major moving commodity in the
trade. There is also competition from water service to and from
Gulf ports and rail movement beyond. Respondent’s service is valua-
ble to shippers since it constitutes the only complete water service
offered between the West Coast and Puerto Rico.

The service provided by respondent to this trade has varied over
the years. Prior to 1962, three breakbulk vessels were deployed, call-
ing at California ports on a 21-day frequency. Calls were also made
at Portland, Oreg., once every 60 days, or more frequently if service
was required. In September of 1962, respondent began phasing out the
breakbulk service and phasing in a trailership service. Two trailer-
ships were deployed and in early 1963, a third trailership was added
which increased the sailing frequency from once every 21 days to
once every 14 days. Also provided was a non-self-propelled barge
service between Oakland and Portland. Shipments originating at or
destined to Portland were relayed at Oakland on a vessel engaged in
the Puerto Rican trade. In 1964, a fourth vessel was added and the
sailing frequency increased to every 10 days. Respondent was forced
to discontinue the barge shuttle service in 1966, but it instituted a
motor carrier service.

In compliance with the request of the Government for vessels to
transport supplies from the Pacific Coast to Southeast Asia, respond-
ent has found it necessary to redeploy vessels which had been operating
in the domestic and offshore trades, including the four vessels which
had been operating in the Atlantic/Pacific service via Puerto Rico.
In 1967, two C2-X vessels were deployed and the new service
was limited to San Juan, P.R., on the one hand, and Qakland
and Long Beach, Calif., on the other hand. All eastbound intercoastal
traffic from Pacific Coast ports to Atlantic Coast ports which moved
under rates regulated by the Interstate Commerce Commission was
discontinued.

1 Intervenor, Bolse Cascade Corp., did not except to the Initial Decision, although it had
originally taken a position similar to that volced by Hearing Counsel in thelr exceptions.

15 F.M.C.



6 FEDERAL MARITIME COMMISSION

To provide additional capacity for the Puerto Rico/West Coast
trade, respondent added two additional C2-X vessels in early 1969,
giving a weekly service in each direction. Each C2-X vessel has a
capacity of 225 trailers, the additions increasing total trailer capacity
from 450 to 900. In early 1970, two C2-X vessels were withdrawn and
two C2-L vessels added, each with a capacity of 274 trailers, which
increased total trailer capacity to 998, In April of 1970, a T2-M
vessel was added with & capacity of 332 trailers. The vessels deployed
in the trade at the time of the hearing had a total capacity of 1,330
trailers.?

The Pacific Coast/Puerto Rico trade is not balanced with respect
to direction of movement. In 1969, respondent carried 112,613 tons
eastbound and 26,162 tons westbound.

In addition to the direct service provided in the trade, respondent’s
vessels deployed to the Pacific Coast/Southeast Asia trade follow an
itinerary on the homebound voyage which provides a call at Seattle,
Washington, thence to Oakland, Calif. The cargo loaded at Seattle
is unloaded at Oakland and transferred to vessels regularly operating
in the trade. This southbound service from Seattle is subject to an
arbitrary charge of 4¢ per cubic foot or 16¢ per hundredweight.

Respondent maintains terminal facilities in Puerto Rico and the
California ports of Long Beach and Oakland. These facilities are also
used by respondent in trades other than the Puerto Rico/West Coast
trade. Respondent also serves Puerto Rico from Atlantic ports. From
Pacific ports, it also serves trades with Japan and Southeast Asia, In
determining costs, allocation is made on the basis of revenue tons car-
ried in a trade. -

Respondent has not filed a general rate increase in this trade since
1660. Since July 1, 1967, and prior to the increases here at issue, re-
spondent increased the rates on 53 specific commodities of the 277 com-
modity rates set forth in the tariff. Of the 53 increases, 13 commodities
are subject to additional increases hers at issue. Generally, the former
increases on the 13 items were LTL cargo only. Rate changes have been
based on such factors as the individual needs of shippers and con-
signees and conditions relating to certain movements, some of which
changes were negotiated with shippers.

Respondent released its G.O. 11 report for 1968 on June 13, 1969,
This report, together with knowledge of rising costs, was the basis
for respondent’s decision to review its rate structure in this trade. A

"1t appears that as of Naovemher 1870, the trade was being served by two C2-L's and

t(vsvobTB-M’a with a total trailer capacity of 1,212, (See Ex. 1, page 3, In Docket No. 70-1
ub, 1).)

13 F.MLC.
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general rate increase was considered but rejected in favor of a selective
commodity rate review, Respondent began an examination of its tariff,
page by page, and the increased rates here at issue are the first to be
filed.®

The G.O. 11 report for 1968, as originally submitted to the Commis-
sion, showed a loss of $185,000, but was not accepted by the Commis-
sion’s Bureau of Financial Analysis. Discussions resulted in the filing of
two revised reports, the second revised report showing a profit of
$42,000, a rate of return of 0.73 percent. The 1969 G.0. 11 report filed by
respondent shows a rate of return of 2.43 percent. These reports have
not been accepted as fully accurate by the Commission’s Bureau of Fi-
nancial Analysis. There is a wide area of dispute between respondent’s
accountants and the Commission’s Bureau regarding the items
properly included in a G.O. 11 report, respondent contending that the
report does not permit full disclosure of all related costs.

Respondent has experienced substantial increases in the cost of
operating its terminals. At San Juan, Terminal marine expenses in
1969 increased by $225,989 over 1968; terminal operating expenses
during this period increased $237,305, and terminal overhead increased
$1,173,303. Similar increases at Oakland were terminal marine ex-
pense by $356,161, terminal operating expense by $966,895 and terminal
overhead by $617,101. At Long Beach the increases were terminal ma-
rine, $208,129, terminal operations, $314,409, and terminal overhead,
$139,475.

In 1965, when the basic rates on the commodities here under con-
sideration were filed, hourly wages of longshoremen were $4.03. These
wages steadily increased; from 1968 to 1970, the increase was from
$4.64 to $5.37 per hour.

Clerical wages have also steadily increased since 1965. From 1968 to
1971, the following increases were made in weekly rates:

Grade 1 employees from the $78-$117.69 range to the $104-3149.61 range ;

Grade 3 employees from the $92.54-$120.82 range to the $134.05-$177.10 range;

Grade 8 employees from the $124.04-$175.03 range to the $179.12-§228.84 range,

Crew wages on C2-X vessels have increased steadily since 1965 : the
increase from 1968 to 1969 was from $1,366.89 to $1, 503. 56,

Vessel operating expense covering respondent’s entire intercoastal
operations increased approximately $439,000 from 1968 to 1969.

Based on the tonnage of the commaodities here at issue carried in this
trade in 1969, had the increased rates been in effect, they would have
produced an additional $74,348 revenue. Rice, the major moving com-

8Later increases on other commodities were placed under investigation in the Commis-
sion’s Docket No. 70-1 (Sub, 1), which was instituted by order served August 28, 1970.

15 F.M.C,



8 FEDERAL MARITIME COMMISSION

modity, would have accounted for $38,796 of this revenue; beans,
$9,731; and plywood, $6,569.

. The increased rate on rice is from $1.10 to $1.20 per 100 pounds on
trailerloads and from $1.54 to $1.70 per 100 pounds on LTL shipments,
LTL shipments are minor. During 1969, 10,004 tons of semimilled rice
moved from California ports to Puerto. Rico in respondent’s trailers.
Respondent’s movement. of rice in trailers began in 1965. The rate was
then $1.20 per 100 pounds. In December 1866, however, competition
from an unregulated carrier forced a rate reduction to $1.10. The
increase on trailerloads would, therefore, reestablish the 1965 rate. The
increase is 0,78 percent of the commodity price in Puerto Rico.

The percentage increase to commodity price on powdered milk is
0.049 ; on beans, 0.44; on cleaning compound, 0.15; on table salt, 0.48;
+ and on onions, 0.81. The rate increases thus would appear to have only
a very slight impact on consumer prices in Puerto Rico.

Rates on many of the commodities here involved are less than the
rates on similar commodities carried in bulk to Santo Domingo and
Panama,

Respondent’s 1969 total revenue on the commodities here at issue, if
the increased rates had heen in effect, would have been $1,230,058, less
approximately $7,800 paid for trucking costs on cargo which moved
to and from Ponce and Mayaguez. 39,108 tons were carried. Revenue
under the increased rates would have been $31.18 per ton. During 19868,
expenses per ton for the West Coast/Puerto Rico trade were:

Vessel operating expenses i £32. 88
A & G expenses 4. 58
Inactive vessel expense ; .18
Amortization and depreciation . : 8. 02
Interest expense. . 1. 48

Total expenses 44, 50
Less credit for related company profit..- .51

Net cost per ton 5 $44, 08

Thus, had the increased rates been in effect during 1069, and costs of
handling been the same in 1969 as in 1968, the cost of handling would
have been approximately 88 percent greater than the revenue derived
from these commoditics. |

During 1968, when operating two C2-X vessels in this trade,
respondent’s carriage of all commodities was 148,088 tons, During 1969,
with the addition of two vessels and an increase in trailer capacity from
450 to 900, total carriage was 156,788 tons.

15 F.M.C.
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TaeE ExaMINER’s DECISION

The Examiner found the rate increases here under examination just
and reasonable based upon his conclusions that Sea-Land had a
marginal overall rate of return in the subject trade, that costs are ris-
ing, that a loss would be incurred in handling the specific commodities
here involved in spite of the increased rates, that respondent’s service
is valuable to shippers, and that in performing such service respondent
must face competition. The Examiner also concluded that the Seattle
arbitrary had not been shown to be unjust or unreasonable ; the manner
in which it was computed, he found, had not been demonstrated to be
improper, and such computation revealed that the arbitrary would re-
coup only 89.78 percent of the additional expense incurred by Sea-
Land in calling at Seattle.

DiscussioN aANpD CoNCLUSIONS

‘We agree with the Examiner that the record in this proceeding shows
the increased rates here under investigation to be just and reasonable,
and that the arbitrary at Seattle has not been shown to be unlawful.

The Rate Increases

Puerto Rico and Hearing Counsel except to the Examiner’s deter-
mination with respect to the increases, alleging basically that the data
of record are not sufficient to justify them. Specifically, they maintain
that the record laclks material, either actual or projected, relating to
Sea-Land’s financial performance in 1970 or the future, and that the
carrier’s method of operation has changed radically since 1969, which
change entails concomitant changes in expenses, revenues, rate base,
and rate of return, Additionally, Puerto Rico asserts that the Ex-
aminer erred in treating this proceeding as one involving individual
commodities rather than a general revenue investigation in which cost
and revenue data for the trade as a whole would and should have
been considered, and that the Examiner improperly failed to consider
whether the rates on other commodities are sufficiently high to offset
any losses incurred in connection with the carriage of rice, beans, and
plywood, commodities upon which increases have been imposed and
which are basic to the Puerto Rican economy. Finally, Hearing Coun-
sel maintain that the Examiner improperly applied average per ton
costs for 1968 of all commodities carried in the trade against 1969
revenues per ton for the particular commodities on which the rate
increases were imposed.

As we have often observed, ratemaking is not an exact science, and
it is enough if the results obtained with respect to determining the

16 F.M.C.
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reasonableness of rates and in making the underlying cost and revenue
computations represent a reasonable approximation to what must be
assumed to be the reality. See e.g., Alcoa Steamship Co., Ino.—General
Inorease in Rates, 9 F.M.C. 220,231 (1966) ; Inoreased Rates on Sugar,
1968,'7T F.M.C. 404, 411 (1862). Of course, the degree of approximation
adequate to satisfy the requirement with respect to the propriety of
rates will vary from case to case, depending upon the nature of the
operations involved and the data submitted.

'We believe that the evidence of record in this proceeding is sufficient
to support a finding that respondent’s rate increases are just and rea-
sonable. Respondent’s-financial reports to the Commission (G.O. 11
reports) for the years 1968 and 1069 show that Sea-Land’s rate of
return in the subject trade for those years was 0.78 percent as per the
second revised report for 1068, and 2.48 percent as per the report for
1969. Although the reports cannot be said to be absolutely accurate
in all respects, they cannot on the basis of the record herein be treated
as other than accurate; Hearing Counsel in fact acknowledge that the
factual data must be presumed correct for the purpose of this proceed-
ing, while Puerto Rico admits that-“there is no record basis to contra-
dict the results” of the reports. Such rate of return can, as the
Examiner found, only be said to be marginal, and such conclusion is
not contested by any of the parties,

A carrier’s operations are always subject to change, and one can
never know with certainty that the method of operation employed in
the past will be used in the future. We agree with the Examiner, how-
ever, that, for the purposes of this proceeding, it is more reasonable
to base determinations with respect to the probable results of future
operations more heavily upon the results shown in the G.O. 11 reports
than upon projections based upon changes in operation which may or
may not occur. It is true that as of April 1970, the subject trade was
served with five vessels, rather than four, as had been the cese in 1969
and the first quarter of 1970, and that the carrying capacity was in-
creased by this change by some 882 trailers. It is also true, however,
a8 the Examiner found, that “the history of respondent’s operations in
this trade shows that frequent changes in vessel deployment have been
made, sometimes due to undertonnage and also because of the neces-
gity to deploy vessels at the request of the Defense Department.”+
Further, respondent’s witness testified that no changes are planned for
1970 which “will materially affect the profitability in this trade.”

¢'We nots in this regard that testimony in Docket No. T0-1 (Sub, 1), an inveatigation
of additional inereases on other commodities by respondent herein, shows that am of
November 10670, the trade was again being served by fonr vessels with a total trafler
capacity of about one hundred trallers less than had been the case with respect to the
five versel service. (See Bx. 1, page 8.)

18 P.M.C.
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Similar results should thus obtain in the near future with respect to
operating costs, administrative and general expenses, depreciation,
amortization and the terminal expenses attributable to the trade.®

When the operations for 1968 and 1969 are considered together with
the projection respondent has made with respect to wage increases
and the rising trend revealed by the record with respect to terminal
costs, vessel operating expenses, and clerical, crew, and longshoremen’s
wages, it is clear that the record will support a finding that the in-
creases here under examination are just and reasonable. Based upon
the tonnage of the commodities here involved carried in this trade in
1969, which, in light of the history of the trade and the testimony of
record, we treat as reasonably representative of respondent’s activities
in the near future, had the increased rates been in effect, they would
have produced an additional $74,348 revenue, for a total of $31.18 per
ton, while had the costs of handling been the same in 1969 as in 1968
($44.08 per ton), the cost of handling such commodities would have
been approximately one-third greater than the revenue derived.

The criticisms of the use by the Examiner of average costs for 1968
ag the basis for a comparison with the revenue which would have been
derived from the carriage of the specific commodities here under ex-
amination based upon 1969 tonnages are not well founded. The Ex-
aminer was fully justified in using average per ton costs since the
average cost per ton was one-third greater than the revenue to be
recovered under the increased rates. If the average cost per ton had
been at all close to the revenues to be derived from the increased rates,
a more refined individual cost study might have been in order. But
there appeared to be no need for such refined analysis where the spread
between revenues and costs based on cost averages was as great as here.
Similarly, the fact that 1968 costs rather than 1969 costs were used as
a basis for the comparison, if anything, should have resulted in an un-
derstatement of costs in light of the increases in costs in 1969 and pro-
jected (wages) for 1970. Finally, even if one were to assume that costs
of handling the specific commodities for which rate increases were
imposed would decrease in the near future, the total additional rev-
enue derived from the increases ($74,348) would not significantly af-
fect Sea-Land’s profitability in the trade. Since the 1969 rate base
gshown in the G.O. 11 report was $6,896,458, the increase, if totally
accruing to the carrier without any offsetting expenses, would result

. in only about 1 percent on a rate of return which is marginal.

5 A different conclusior would, of course, be required with respect to the use of past
experience as a guide to determining the reasonableness of rate Increases where the
change in carrying capacity was of a degree and type unprecedented for the carrler in the
subject trade and the sobject of a possible change in manner of operation had not been
considered when the Increase was proposed. Cf. Kimbrell-Lastorence Trans., Ino.—Inorezss in
Rates, 12 F.M.C. 15, 17-18 (1968).

15 FM.C.
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We also.agree with the Examiner’s treatment of this proceeding as
one involving individual commodity increases rather than a general
revenue investigation. Although about one-fourth of the commodities
carried in the trade are affected by the subject increases, the increases
are the result, not of a decision to establish a general revenue increase,
but & “step-by-step” revision of respondent’s tariff, which, as the Ex-
aminer found, was the result of careful consideration by the carrier,
gometimes after consultation with shippers, giving weight to such
factors as whether a shipper might lose his market if the rate on cer-
tain commodities is increased.® Further, contrary to Puerto Rico’s
assertions, there is nothing relating to the subject proceeding to indi-
cate that the carriage of commodities basic to its economy has in any
way been materially affected by the rate.increases here involved, or
even that there is a need for other commodities to subsidize the car-
riage of beans, rice, and plywood as Puerto Rico contends. As Puerto
Rico itself has pointed out, the requirement that the Commission act
with respect to the public interest as it relates to the needs of the
Puerto Rican economy must appear from the record in & particular
proceeding, and must be based upon a demonstration that carriers
need a revenue “cushion” from the movement of nonessential commod-
ities and that such cushion would increase their carriage of commod-
ities essential to Puerto Rico. See Reduced Rates on Machinery from
U.S. to Puerto Rico, 10 F.M.C. 248, 258 (1067). Such demonstration
does not appear on this record. The rice increase merely restored the
rice rate to its 1965 level, from which it had been reduced because of
competition from an unregulated carrier, while the plywood increase
erely brought the rates from California ports up to the level already
in effect from Seattle to remove any market disadvantage which
might be created for the shipper utilizing Seattle. Furthermore, as
the Examiner found, the ratio of percentage increase to commodity
price on beans is 0.44 percent and on rice, 0.75 percent. It is thus
extremely unlikely that carryings of beans, rice, and plywood will be
affected by the increases here under examination.

We conclude in light of the minimal rate of return shown hy the
1968 and 1969 G.O. 11 statements, the increased expenses for 1069
and 1970, both actunl and projected, and the rising trend for expenses
shown by the record, the demonstration that the:revenue accruing

¢ That the {ncreases involved here are not those of a “general revenue proceading” is
forther corroborated by testimony in Docket No. 70-1 (Sub. 1) that no new individual
rate increases will be made beyond those involved in that proceeding until Dockets No. T0-1
and 70-1 (8uh, 1) nre finally disposed of and by Sea-Land's action, now under investigation
in Docket No. T1-B3—Ses-Land Servics, Ino.—Genéral Inoregzes in Rates in the U.S.

Paoifio/Puerto Rico Trade, of inatituting an overall general rate increase in the subject
trade, Y

15 F.M.0.
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from the increased rates should, at most, cover only about one-third
of the costs of handling the commodities to which they relate, the
lack of a showing of an adverse effect of the increase on commodities
basic to the Puerto Rican economy, the value of respondent’s service
and the competition with which it is faced, that the subject increases
are just and reasonable.

The Seattle Arbitrary

Hearing Counsel alone except to the Examiner’s finding that the
Seattle arbitrary has not been shown to be unlawful. They contend
that the arbitrary can lawfully be based only on the costs of service
which are in excess of those which would be applicable if Seattle were
served directly, i.e., by ships serving only the Puerto Rican trade.
This would require Sea-Land to limit its arbitrary charges to the
cost of transshipping Seattle cargo to the trade vessels at Oakland.
All other expenses which Sea-Land attempts to use as a justifica-
tion for the arbitrary (ie., Seattle stevedoring, vessel port expenses
in Seattle and Osakland, and the steaming expense between these
two ports) should be excluded, they maintain.

Sea-Land had computed the additional cost of handling traffic
at Seattle and the compensation for such service provided by the
arbitrary as follows:

Additional cost per loaded container:

Stevedoring—Seattle ....._ $17. 50
Stevedoring-—Oakland 11.35
Vessel expense in port—Seattle 10. 88
Vessel expense in port—Oakland 3. 74
Vessel expense steaming 31.26
Total additional cost $74.73
Additional cost per cwt $0.1783
Arbitrary charge per cwt... - 0. 1600
Ratlo, rate to cost . ___________ - 89, T8%

Hearing Counsel do not contest the dollar amounts contained in the
above computation but maintain that the arbitrary should be limited
to $0.0271 per cwt (i.e., $11.35 per container).

While we agree with Hearing Counsel that the costs of service at
Seattle to which Sea-Land is entitled in the computation of the ex-
penses relating to the arbitrary should be limited to those which
actually reflect the additional expense of serving Seattle, we agree
with Sea-Land that, in the absence of a showing of a duty in law or
in fact to serve Seattle directly, all of the additional costs contained

15 P.M.C.
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in Sea-Land’s computation are properly allocable to the additional
expense incurred in serving that port., Since there has been no dem-
onstration on the record in this proceeding that a duty to serve Seattle
directly exists,” and since, moreover, the additional cost of service
at Seattle exceeds the arbitrary charged, we agree with the Examiner
that the Seattle arbitrary has not been shown to be unjust or unrea-
sonable,

All contentions of the parties to this proceeding not specifically
dealt with herein have been considered and found without merit or
unnecessary for the decision.

This proceeding is discontinued. .

[sEAL] (8) Frawcis C. Hurney,

Secretary.

7 Buch a duty could perhaps arise {f the record in a particuler proceeding reflacts a clear
and convinelng showing of undue preference or prejudice resulting from a failure to
provide a certaln gervice at & port, See e.g., Wesatbound Intercosstal Rates to Vandouver,
1 U.B.M.C. T70, 778-774 (1838) ; Sun-Maid Railain Growers Agso. v. Blue Star Line, Lid.,
2 U.S.M.C. 81, 88 (108D); and Intercoastal Uanoellations and Restriotions, 2 U.8.M.C.
307, 308-360 (1040).

15 F.M.C.
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Docker No. 70-18

SacraMENTO-YorLo Port DIsTRICT

v,

3+

Paorric Coasr EUrorEAN CONFERENCE, ET AL.

I'he nonabsorption provisions of the Pacific Coast European Conference Freight
Tariff No. FMC 14, Rule 10 and amended Rule 10 are unlawful since they
prevent or attempt to prevent carriers from serving a federally-improved
port in contrevention of section 205, Merchant Marine Aect, 1936,

Clarenoe Morse and John J. Hamlyn for complainant.
F. Oonger Fawcett for respondents.

August 9, 1971
REPORT

By rae Comwmission: (Helen Delich Bentley, Chairman; Ashton C.
Barrett, Vice Chairman; James V. Day, George H. Hearn,
Commissioners) *

This proceeding results from a complaint by Sacramento-Yolo Port
District, the complainant, against the Pacific Coast European Con-
ference, the respondent, alleging that the Conference has violated
sections 15, 16 and 17 of the Shipping Act, 1916. The allegations of
the complainant were based on provisions of the respondent’s basic
agreement and tariff rules which prevent absorption, thus allegedly
preventing member lines from serving a federally-improved port in
contravention of section 205, Merchant Marine Act, 1986, which com-
plainant contends renders such activity unlawful per se. Presiding
Examiner Herbert K. Greer issued an Initial Decision in which he
found that the type of service offered by the complainant did not pre-
vent the member lines from serving a federally-improved port in con-

*Commissioner James F. Fanseen did not participate.

15 F.M.C.
15



16 FEDERAL MARITIME COMMISSION

travention of section 205. He also found that the prohibitions ageinst
absorption were not shown to be unjustly discriminatory or unfair,
or to operate to the detriment of the commerce of the United States,
or to be contrary to the public interest in violation of section 15 of
the Act. He found no violations-of section 16 First of the Act or sec-
tion 17 of the Act. Exceptions to the Initial Decision have been filed
by the complainant and a reply thereto was filed by the respondent.
‘We have heard oral argument.

FACTS

Sacramento owns and operates & public terminal at West Sacra-
mento, located on navigable waters of the United States and on a
waterway improvement project authorized by Public Law 525, 79th
Congress, 2nd Sess., approved July 24, 1946. Federal funds were ex-
pended for development of the ship channel and the turning basin at
the Port.® The Port is 79 nautical miles from the Golden Gate Bridge
on San Francigco Bay.

Approximately 26 percent of the Port’s facilities can be used for
handling containers. Five berths are provided for deep-sea vessels.
The area served by the Port produces pencil slats, peaches, almonds,
prunes, vegetables, cereals and other agriculture products. A substan-
tial portion of these products are exported, approximately two-thirds
of the exports moving to the United Kingdom and Europe. The pre-
ponderance of cargo moved through the Port of Sacramento is out-
bound,

In January of 1970, Sacramento inaugurated a barge service with
the C/B Sacramento. The service is limited ‘to comtainers. The Port
receives the cargo (if breakbulk, the Port puts the cargo in containers),
will store it if necessary, handles it and loads it on the barge and hauls
the.containers to the ocean line’s-terminal in San Francisco Bay. The
line is responsible for lifting the container onto the ship or the wharf,
The Port’s charge to the vessel of $3.55 per short ton is lese than the
vessel cost of a direct call to the Port. Sacramento acts as the carrier’s
agent when providing the barge service. The service is offered to car-
riers, not shippers,

Shippers in the Sacramento area now using Conference lines ship
their produce to the Bay area by truck. Since Sacramento is closer
to the origin of the shipments than the Bay area ports, a shipper’s
costs for overland transportation would be reduced if they could ship
out of Sacramento. Conference carriers using the barge service would

1 The Port ia located on a dredged channel w_hich connects with the Sacramento River 25
miles to the gouth.

15 F.M.0.
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have to absorb the cost in order to maintain equal rates from Sacra-
mento and the Bay area ports to the foreign ports served. Sacra-
mento’s barge holds 56 20-foot containers and can accommodate con-
tainers of different sizes.

The Conference operates under Agreement 5200, approved by the
Commission under section 15 of the Shipping Act. The agreement
covers commerce from ports in the States of Alaska, Washington,
Oregon and California to ports in the United Kingdom of Great
Britain and Northern Ireland, the Scandinavian Peninsula, Con-
tinental Europe, including ports on and in the Baltic and Mediter-
ranean Seas, as well as seas bordering thereon, and Morocco and to
the Atlantic islands of the Azores, Madeira, Canary and Cape Verdes
and by transshipment at the aforementioned to ports in Ireland and
West, South and East Africa. Section 3 of Agreement 5200 provides:

There shall be no payment or refund of freight or compensation received and
no absorption at loading and dlscharging ports of rail, truck or coastal steamer
freights or othe_r charges directly or indirectly, by any of the parties hereto,
except a8 may be agreed to by three/fourths of the parties hereto at any regular
meeting of the conference.

The Conference Freight Tariff No. FMC-14 provided at the time of
hearing:

(N)10. Shifting of Vessels, Shifting of vessels is permitted within loading

ports but, except as otherwise provided, there shall be no abgorptions for bring-
ing cargo to, from or within such ports. Vessels loading in the San Francisco
Bay area shall be limited to two loading berths, except that vessels may shift
to additional berths for military cargo and cargo loaded in bulk. Calls at addi-
tional berths may be made to load a minimum quantity of 750 short tons from
one shipper.
The provisions of this rule apply separately to each call into the San
Francisco Bay area from another port. A modification which was
scheduled to become effective June 30, 1971, would have limited the
conference vessels to one loading berth but not altering the nonabsorp-
tion provision. However, all limitations on loading berths were de-
clared unlawful in our Docket No. 70-11, Pacific Coast European
Conference—Rules 10 and 12, Tariff No. FMC 1}, served June 14,
1971, and Rule 10, in both its proposed and modified form, including
the nonabsorption provisions here in issue, has been cancelled.

The Conference tariff places discharge ports into six groups: (1)
United Kingdom; (2) Continent—Belgium, France, Holland; (3)
Continent—Denmark and Germany; (4) Scandinavian; (5) Mediter-
ranean—France, Ttaly, Portugal, Spain and Yugoslavia; and (6)
Mediterranean—Greece, Israel and Lebanon. Unless otherwise speci-
fied, rates quoted are for direct calls. Absorptions are permitted be-

15 F.M.C.
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tween Group (1) ports, between Group (2) ports, between Group (3)
ports, between Giroup (4) ports and between Group (5) ports.

If Conference lines were to use Sacramento’s barge service, the
Port would receive substantial revenue. Only a portion of the cost of
the container facilities is represented by the investment in- the barge
service, Since the service was instituted, it has been used only once
by & carrier not a respondent in the proceeding. There are carriers
other than respondents here who are not prohibited from using the
Port’s service by their rules and regulations. A number of carrier
respondents here.are members of conferences other than the PCEC.

Sacramento asserts that Rule 10 of the Conference’s tariff contains
three unlawful barriers to the use of its barge service by Conference
lines, the two berth or single berth provision, the 750-ton minimum
provision and the nonabsorption and transshipment provisions.®* How-
aver, since the first two issues were under consideration in Docket No.
70-11, Paciflo Coast European Conference—Rules 10 and 18, Tariff No.
FMC 1}, this proceeding was restricted to the “lawfulness of the non-
absorption and transshipment provisions of the organic agreement and
rule 10.” Sacramento’s position is that:

Contrary to the principles enunciated in Bectton 203, Merchant Marine Act,
1986,° and in clear violation of Sections 15, 18 First and 17, Shipping Act, 1916,
respondents, by the provisions of Article 8, FM(Q Agreement No. 5200, and the
anti-absorption and anti-transshipment provisions of their Freight Tariff Rule 10
and amended Rule 10, effectively prevent a member line serving the Port of
Sacramento by exerelsing its managerial discretion to use the Port’s Container
Barge Bervice, ,

Prohibiting transshipments and ahsorptlons in the San Franclsco Bay area
but permitting such activities between group terminal discharge ports violates
Bectlons 15, 18 First and 17 of the Shipping Act, 1916.

While the Examiner conceded the indirect jurisdiction of the Com-
mission over section 205, he ruled that the complainant did not meet
its burden of proof to establish a violation of section 205 as required
by the Commission’s interpretation. Using these cases as guidelines,
the Examiner concluded that the key words in section 205, as far as
this proceeding is concerned, are “prevent and serve”. He concluded

% Bacramento gleo allegeq that section 8 of Agreement 5200 is unlawful insofar as its
restrictions on absorptions and transmbipments preclude the use of its barge service.

8 Hectlon 205 provides :

Witharzt limiting the power and. authority otherwise vested in the Commiasion, ft whall
be unlawful for any common cartier by water, efther dlrectly or indireatly, through the
medium of an agreement, conference, srsociation, understanding, or otherwise, to prevent
or attempt to prevent any other puch carrier from -serving.any port designeted for the
accommodation of ocean-going vesaels located on any improvement project autborized by
the Congress or through it by any other agency of the Federal Government, lying within
the continentel limits of the United States, at the same rates which it charges at the
nearest port already served by it.

15 F.M.0.
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that Commission precedent required that in order for a violation of
section 205 to be found, the complainant had to proffer “substantial
evidence” that someone had either “directly or indirectly prevented”
another from “serving” a port within the meaning of section 205, Such
“service”, the Examiner concluded, means direct service, not the type
of service the complainant offers. As he, at page 9 of his decision
concluded : ' .

If the provisions here at issue, when standing alone, do not prevent a confer-
ence member from providing direct servioe, they are not contrary to the meaning
and intent of the section.' (Emphasis supplied)

In reply to the complainant’s section 15, 16 and 17 allegations, the
Examiner concluded that the section 15 charges did not show how the
public interest was detrimentally affected by the nonabsorption rule.
As for sections 16 and 17, the Examiner concluded that the Confer-
ence’s nonabsorption rule applied to outhound cargo and that it was
not unreasonable for the Conference to allow absorption when the
cargo reached its destination.® In conclusion, the Examiner found no
evidence to support a section 17 violation, noting that not all prejudice
is unjust and unreasonable and therefore unlawful.

DISCUSSION AND CONCLUSIONS

As Sacramento urges, and the Examiner agreed, the Commission,
though not vested with jurisdiction over section 205 of the Merchant
Marine Act, 1936 (the Act), must consider the impact and policy of
section 205 in deciding whether to approve section 15 (Shipping Act,
1916) agreements.® Though net specifically granted jurisdiction over
section 205 under Reorganization Plan No. 7 of 1961, the Plan did not
repeal section 205, and so long as it continues to be a part of “the law
of the land . .. [it] must be considered by the Commission in exercis-
ing its delegated function,” Stockton Port District v. Pacific West-
bound Oon., supra,

The Federal District Court for the Northern District of Celifornia,
in Sacramento-Yolo Port Distriot v. Pacific Coast European Confer-
enoe, No. C-70-499 RFP, in its order filed May 15, 1970, took the same
view of section 203, pointing out that :

48uch & conclusion 18 equarely contrary to the legielative history and wording of
section 205,

S The Examiner did not feel that it was controlling thet many, {f oot all, of the
members of this conference belonged to another conferemce that allowed abeorptions
outbound from Burope. *

¢ See Stookton Port Distriot v. Pacifio Weatbound Con., 8 P.M.C. 12 (1965) ; Sun-Hoid
Ralstn Growers Asso, v. Blue Ster Lins, Ltd,, 2 U.8.M.C, 81 (1089) ; Encinal Terminals v.
Paoific Westbound Conference, 5 ',M.B. 816 (1057).

15 F.M.C.
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Even if FMC does not have responsibility for § 205, it must take account of

it in its deliberations . . . that which would contravene § 206 of the Act would
surely be grounds for disapproval under § i6 of the Shipping Act.?
That activity which contravenes the prohibitions of section 205 may
not continue to be approved under section 15 is made clear by the
legislative history of section 205, which chows that the purpose of the
Act was to remove the agency’s power to make determinations with
respect to the lawfulness of a conference’s restrictions against fed-
erally-improved ports on a case-by-case basis under sections 15 and
16 of the Shipping Act, 1916, and to make all such restrictions illegal,
per se. See e.g., Hearings Before the Committes on Commerce, U.S.
Senate, Pursuant to S. 5035, 72nd Cong., 2nd Sess. (1933), 87-90,
114.

The legislative history of section 205, and the established principles
of statutory construction,® indicate that the position and arguments of
the complainant are more in accord with the purposes of Congress
than those of the respondents which were adopted by the Examiner.
The language of the statute speaks of “preventing or attempting to
prevent, directly or indirectly any . . . [common carrier by water]
from serving any [federally-improved] port . . . at the same rates
which it charges at the nearest port already served by it.” (Emphasis
supplied.) Thus, if as the respondents contend the statute was in-
tended to relate only to direct service, one wonders why the word
“direct” was removed in an amendment offered by Mr. Gant in hear-
ings on the legislation.® Finally, the vast bulk of the legislative history
of section 205 shows that its purpose was designed to forbid confer-
onces from imposing restrictions on their member lines which would
interfere with the free exercise of the line’s discretion in the deter-
mination of which ports they choose to serve. The hearings on the
so-called Allin Amendment, which became section 205 of the Act,

7 There s nothing unusual or unique about such an approach, For a similar treatment of
gection 8 of the Merchant Marine Act, 1920, yet another provision of law not specifically
administered by the Commission, see Port of New York Authority v. Fedoral Maritime
Commigsion, 429 T, 2d 683 (CA. 6, 1970), cert. den. February 22, 1971,

88ee e.g., Sutherland, Statuiory Construction, 3rd Ed, Vol. 2, § 4705, Vol 3, § 55065.

% The word “direet” was omitted from the final verslon. See Report No. 1136 to accom-
pany 8. 5085, 72nd Cong., 2nd Sess. (1933). Although the report glves no reason for such
deletion, it appears to have been made pursuant to the followlug comment at the hearings:

Mr. Gant {Manager and Secretary, Board of Harbor Commissioners, Port of Wilmington,
Marine Terminal]. I think that in line 7, on page 1, that the word “direct” before the
word “‘gervice” might very proverly be omitted, because of ambiguity. What is direct service?
If another port of call intervenes, as for example, going to the Pacific coast, if a stop was
made at San Diego, then perhaps & stop at Los Angeles or San Franclseo, or up the coast
might not be considered “direct gerviee”. I think just for the purpose of clarlty that the
word “direct’” should be omitted.

The Chairman. ATl right, (Hearings Before the Committee on Commerce, U.8. Senate,
pursnant te 8. 3035, 72nd Cong., 2nd Bess. (1933) at page 27.]

15 FM.C.
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showed the intent of Congress to outlaw conference regulations de-
signed to impose limitations on the free choice of their members with
respect to the ports they may serve. Colonel Allin, the chief proponent
of the legislation, testified :

It is our desire that this legislation be enacted which is purely permissive,
simply enabling any steamship company which desires to go to any port which
has been approved by Congress without hindrance of any other steamship com-
pany or combination of steamship companijes.*

.« . We believe that a steamship company, if it so desires of its own free will
and accord should have the right to go there [any federally-improved port] and
pick it [a shipment} up without being hindered."

. . . We merely desire a line, if it so desires, to evtend its service and malke use
of the Government waterway.”

... We do not believe in compelling a ship to go anywhere. We would like the
ship to have the right to go there without hindrance of competing steamship
lines, if that particular steamship line desires to do so.”

. . . And all that we ask is that if the shipper has a shipment a beat be allowed
to come In and get it; this is all.™*

The Committee Chairman, in interpreting what became section 205,
stated :

It simply says that a steamship company may, notwithstanding any conference
agreement, if it desires—it is purely permissive in character—may go to a port
and attend to the business of that port.”

... What I am driving at is this . . . We start, then, there with what you
might term a prohlbition, that is, that the steamship ecompany shall not be de-
nled the right, that is all, the inherent right that the carrier has to go to a pax-
ticular place™

Therefore, the conclusion must be reached that Congress intended to
tnolude indirect service as well as direct service. The Examiner, re-
lying on the Encinal case, supra, concluded that even if section 205
included indirect service, the complainant had not met the burden
of proof imposed by this case in producing convincing evidence that
a conference provision prevents a member from serving a port which
a member desires to serve. But this burden applies onty when the con-
ference agreement does not expressly prevent a member from serving
a port.t” Here, however, the complainant has shown that were it not for

% Hearings before the Committee on Commerce, U.8. Benate, pursuant to S. 5035, 72nd
Cong., 2nd Sess. (1933), at page 6.

1 I%d, page 7.

12 I'vid, page 8.

B I'bid, page 10.

u Ibid, page 13.

1% I'vid, page 88.

18 Ihid, page 89.

1 This was in fact in the holding of the Commission in the Sun-Maid case, supra. As the
Commission stated in the Encinal case, supra, at 321 :

The Sun-Maid decision in no way conflicts with our findings herein. If the conference
tariff here involved contained any provision which would allow a member line to extend
overland rates to complainant ports, we could find no violatlon of sectlon 205.

15 F.M.C.
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the existence of this limitation on absorptions, each member line of the
Conference would be free to serve particular ports in the Bay area or
not as it chose in the exercise of its managerial discretion. The limita-
tion, however, prevents the exercise of such discretion, and it was just
such a limitation on the exercise of the discretion of individual lines
that convinced the Federal Maritime Board of the illegality under sec-
tion 205 of the restrictions imposed in the Encinal case, supra.ls

In any event, the complainant’s evidence did indicate that some
member lines were desirous of using the direct service. The record
indicates that some carriers operating inbound to the Bay area were
willing to use Sacramento’s service, but were somewhat reluctant to
gince the PCEC does not recognize the service and, therefore, there
would only be a “one-way” utilization of containers. The inbound car-
riers would then have to return (outbound) with the containers empty.
Sacramento then points out that all the members of the two inbound
conferences which cover the trading range of the PCEC are also mem-
bers of the PCEC, thereby inferring a desire on the part of members
of the PCEC to use the barge service if they were allowed to do so,

In conclusion, the decision has to be reached that the nonabsorption
provisions formerly contained in Rule 10 and proposed Rule 10 of
respondent’s tariff are in direct contravention of section 205 as clearly
established by the complainant and, therefore, are contrary to the
public interest within the meaning of section 15 of the Shipping Act,
1916. Similarly, the absorption in section 8 of the conference agreement
may not be construed to authorize absorptions which prevent service at
any federally-improved port. This is not to be construed as a require-
ment that any particular line utilize the barge service. Although the
Examiner found that it would not be uneconomical for a carrier to
utilize this service in opposition to making a direct call, it is not to be

U The fact that the restriction might have been unanimously approved is immaterial in
Hght of the legislative history of section 205 :

Mr. Sinclair [Chairman, Transatlantie Asesoclated Prelght Conference]. The erux of
the sitnation, as you [the Chairman]} put it, 1s the conference's denial of the right of one of
its members to certain thiugs. The conferences do not deny the right of their members to
serve poris. But, lel us toeke ¢ aituation where, for the good of the tranaporiation com-
nonies ae a whole and the siability of the rate, the iransportation companide, aa a whole,
in conference unanimously agree to such o thing. Under this dill would that be considered
a& a Oonjerence aotion preventing o member the fréedom of aolion that you seek Jor?

The Chairman, If they unanimously agree, I cannot see that any queation would ever
arise. But suppose one member of your conference desired to do a specific t.‘Mua He oan be
preoluded, can he noif

Mr. Binclair. But ¢he oconference agroement ond rules twould show he s preventsd Jrom
doing 4t by hia gwon aotion !

The Chairman, Fes.

Mr. 8inclair. Yes, that would still be a violation of this bill. [(Hmphasie supplied.)
Hearings before the Commitiee on Commerce, U.S. Senate, Pursnant to 8. §038, 724
Cong., 2d Sers. (988), at page 81.]

15 F.M.0,
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required that a carrier utilize the service or make a direct call, but
rather the member lines are to be free to exercise their business judg-
ment with respect to service absent conference-imposed restrictions. In
view of the foregoing, it is unnecessary for us to consider other chal-
lenges to the legality of the nonabsorption rule.

We hold that, on the basis of the record before us, the nonabsorption
provisions of Rule 10 and proposed Rule 10 of the Conference Freight
Tariff No. FMC 14, are unlawful.

All exceptions to the Initial Decision or request for findings not spe-
cifically ruled upon herein have been found to be improper or imma-
terial, cumulative, or otherwise unnecessary to the decision.

An appropriate order will be entered requiring the Conference to
cease and desist from utilizing nonabsorption provisions in any way
to restrict the member lines from serving a United States port.

[sEAL] (S) Francis C. HurNEY,
Secretary.

15 F.M.C.
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Dooker No. 70-18

SacramENnTO-YoLo Porr DistrICT
1’.

Pacirio Coast EunoreAN CONFERENCE, ET AL,

ORDER

The Federal Maritime Commission has this day served its Report
in the subject proceeding, which we hereby incorporate herein, in
which it found unlawful all regulations imposed by the Pacific Coast
European Conference with respect to absorptions which restrict in
any way the United States ports or terminals served by its member
lines,

T'herefore, for the reasons enunciated in said Report,

It is ordered, That the Pacific Coast European Conference cease
and desist from in any way restricting the United States ports or
terminals at which its member lines may call by means of regulations
with respect to absorptions,

By the Commission.

(spaL} (S) Frawncis C. HurnEy,

Seoretary.

15 F.M.C.
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Sercral. Doceer No. 432

CommopiTy Crepir Core., DEPT. OF AGRICULTURE
.
IstaMmiaN Lines, INc.

Norice oF AporrioN oF INrtran Decision axp Onper PerMrrrivg
‘Waiver oF CHARGES

September 8, 1971

No exceptions having been taken to the initial decision of the Ex-
arniner in this proceeding and the Commission having determined not
to review same, notice is hereby given that the initial decision became
the decision of the Commission on September 8, 1971.

It is ordered, That applicant is authorized to waive collection of
$9,628.29 of the charge previously assessed Commeodity Credit Corp,,
Department of Agriculture,

It i3 further ordered, That applicant shall publish promptly in its
appropriate tariff the following notice:

Notice is hereby given, as required by the decision of the Federal Maritime
Comimission in Special Docket No. 432, that effective May 15, 1971, the rate on
bulgur for purposes of refunds or waiver of freight charges on any shipments
which may have been shipped during the period from May 15, 1971, through
June 14, 1971, is $51.80 W subject to all other applicable rules, regulations, terms,
and conditions of said rate and this tariff.

IT IS FURTHER ORDERED, That waiver of the charges shall be
effectuated within 30 days of service of this notice and applicant shall
within five (5) days thereafter notify the Commission of the date and
manner of effectuating the waiver.

By the Commission.
[sEAL] (Signed) Francis C. HurnEey,
Secretary.
25

15 F.M.C.



FEDERAL MARITIME COMMISSION

Seroiar Doorer No. 432

Comymonrty Creprr Corp., DxpT. OF AGRICULTURE
’vl

IsTamian Lines, Inoc.

Permission granted to waive a portion of freight charges.
IxrrIAL DECIsION oF HERBERT K. GREER, PRESIDING EXAMINER ?

Isthmian Lines, Inc., a common carrier by water in the foreign com-
merce of the United States, has applied for permission to waive col-
lection of a portion of the freight charges on shipments of bulgur
(wheat flour) carried for the Commodity Credit Corporation, United
States Department of Agriculture (complainant), from United States
Gulf ports to Surabaya, Indonesia, and consigned to Dr. W, O. Na-
pitupulu, Project Manager, Djakarta, Indonesia, The shipments were
loaded at four Gulf ports and on the same vessel, applicant’s Aloha
State. Four bills of lading were issued by applicant for loadings at
(Galveston and Houston, Texas, and Baton Rouge and New Orleans,
Louisiana, dated respectively May 28 and 29 and June 4 and 6, 1971

Bulgur is an open-rated item under the tariff of the Atlantic and
Gulf-Indonesia Conference of which applicant is a member, Prior to
the shipments and on April 80, 1971, applicant contracted with com-
plainant for the carriage of the commodity at & rate of $51.80 per
92240 pounds. Applicant filed a rate under the open-rate section of the
conference tariff of $53.80 per 2240 pounds, effective May 15, 1971 and
expiring June 14, 1971, to cover the isolated shipments. However, the
$53.80 rate was inadvertently filed due to an. incorrect rate given to
the tariff clerk by the Far East Services Tariffic Manager and the error
was not discovered until after the shipments had been loaded and the
vessel had sailed. Upon detection of the error, manifest corrections
were issued for the bills of lading issued at Galveston and Houston

1This declplon became the declelon of the Commission September B, 1871
26
‘ 15 F.M.C.
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and the $563.80 tariff rate applied. Corrections were not issued on the
bills of lading issued at Baton Rouge and New Orleans as the manifest
when last issued, set forth the $53.80 rate,

On June 7, 1971, complainant was billed at the contract rate of
$51.80; however, on June 18, 1971, the billing was changed to reflect
the $53.80 rate in accordance with the filed rate. Upon receipt of the
second billing, complainent refused payment on the ground that
the contract rate of $51.80 should be applied.

Public Law 90-298 authorizes this Commission, for good cause
shown, to permit & common carrier by water in the foreign commerce
of the United States to waive collection of a portion of the charges
“Where there is an error in a tariff of a clerical or administrative
nature.” The facts set forth in the application demonstrate that the
$53.80 rate was filed with the Commission due to incorrect information
given to the tariff clerk and that the rate intended was the $51.80 rate
set forth in the freight contract dated April 30,1971. It further appears
that the rate set forth in the tariff was for these isolated shipments
and expired on June 14, 1971. The application involves a situation
within the purview of Public Law 90-298. It was filed within 180 days
of the date of the shipments. No other shipments of the same or a
similar commodity moved on applicant’s vessels during approximately
the same time as the shipments here involved and no other proceeding
involving the same rate situation are now pending. Prior to submis-
sion of this application, the applicant has filed a new rate with the
Commission which sets forth the rate on which the waiver is based.

Good cause appearing and applicant having complied with the pro-
visions of Public Law 90-298, permission to waive collection of
£9,628.29 and to apply the contract rate of $51.80 per 2240 pounds is
granted. The notice referred to in the statute shall be published in
the conference tariff and the applicant shall notify the Commission of
the manner in which the waiver was effected and of the amount col-
lected for the shipments within 5 days of payment by complainant of
the reduced freight charges.

Heroerr F. GREER,
Presiding Examiner.
15 F.M.C,



FEDERAL MARITIME COMMISSION

No. T1-51
Tyver Pree InpusTRIES, ING.
.

Lyres Broraers StEamsuIP CoMPANY, INC.

Norice or ApoprioN oF Inrriar, DEecisioN
September 30, 1971

No exceptions having been taken to the initial decision of the Ex-
aminer in this proceeding and the Commission having determined not
to review same, notice is hereby given that the initial decision became
the decision of the Commission on September 30, 1971.

It is ordered, That reparation in the amount of $69.85 is awarded
claimant with interest at 6 percent per annum if not paid within 80
days from the date of this notice.

It is further ordered, That respondent, within 5 days from the date
of payment of reparation, notify the Commission of the date and man-
ner of payment.

By the Commission.

[sEAL] (Signed) Frawncs C. Hurnry,

Secretary.

15 F.M.C.
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No. 71-51
Tyizr Pipe InpustrIiEs, ING.
2.

Lxxes Broraers Steamsuir Company, INc.

Reparation awarded in part.

Dale T hurston for complainant.
John Cunningham for respondent.

Intrian Decision orF Stanpey M. Levy, Presmine ExaMiINer !

Complainant seeks reparation totalling $2,277.12 arising out of nine
shipments of cast iron soil pipe and fittings from Galveston, Texas,
to San Juan, Puerto Rico, aboard respondent’s vessels during the
period August 9, 1968-February 13, 1970.

Hearing in this matter was held on July 27, 1971, in Washington,
D.C. At the hearing a preliminary issue was raised whether that part
of the claim for reparation based on five of the shipments covering
the period August 9, 1968-December 14, 1968, was time barred. Sub-
sequently each party filed a brief on the issue of whether part of the
claim was barred by reason of the statutory requirement that a com-
plaint must be filed within two years after the cause of action accrued.

In its brief, complainant asserts that although its complaint was
dated April 21, 1971,° the claim did not accrue until January 12,
1971, when respondent declined the claims previously submitted to it
in July 1970, by Tyler Pipe. Complainant asserts, therefore, that the
complaint having been filed less than 2 years after it submitted its
claims to Lykes and Lykes declined payment it is not barred by Sec-
tion 22 of the Shipping Act, 1916. In effect, claimant’s position is that
the statute is tolled during the pendency of its claim before the carrier.

1Thie decislon became the decislon of the Commission September 30, 1971,
2The complaint was not received Ly the Commigsion’s Secretary until April 30, 1871,
and April 30, 1871, 18 thereby the date on which the complaint 18 deemed filed.

15 F.M.C.
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Claimant’s argument is without legal basis. Section 22 provides:

That any person may file with the board [Commission] a sworn complaint . . .
The board [Commission], if the complaint is filed within two years after the
cause of actlon accrued, may direct the payment . .. of . .. reparation. . ..

The question of whether the statute is tolled during the period of
negotiations between the shipper and carrier was discussed by the
Commission in Proposed Rule Covering Time Limit on the Filing of
Overcharge Claims, 12 F.M.C. 298, 309 wherein it said, in pertinent
part:

In maintaining that carriers use their time limitation provisions so as not to
promptly hear and consider their requests and complaints, shippers maintain
that claims are often not acknowledged and that delays in setflement are
encountered. . . .

There {8, however, no reationship between fallures to acknowledge claims and
a limitation rule. Neither 1s there a& necessary relationship between delays in
settlement of a clalm, once it has been presented to the carrler, and a rule
prescribing the time during which a clalm must be so presented.

® L J L » » L] *

There 18 nothing . . . which would prevent a shipper from seeking reparation
based on overcharges and in a proper case collecting them if a complaint is
filed under section 22 at any time within 2 years of the alleged injury.

] ] ® " L *® L

The evidence of record gives no indication that carriers have thwarted the
shippers’ right to seek reparation under section 22 by “wasting away” the 2-year
period during which such actlon could have been brought.

The cause of action having accrued at the time of shipment or at
the time of payment, which ever is later,® the cause of action acerued
on five shipments on or before December 14, 1968. The complaint
herein having been filed on April 80, 1971, 5 of these claims totalling
$1,466.12, covering the period August 9, 1968-December 14, 1968, are
time barred for failure to file a complaint before the expiration of the
2-year period set by section 22 of the Shipping Act, 1916, as incorpo-
rated in section 7 of the Intercoastal Shipping Act, 1933, The remain-
ing 4 claims, totalling $811.00, covering the period June 9, 1969-
February 13, 1970, must be considered on their merits.

With respect to three of the shipments which are the subject of the
compleint herein, the carrier assessed a rate of $1.65 per hundred
weight as published in respondent’s Qutbound Freight Tariff No.
1, tenth revised page No, 57-B, Section 3, FMC-F No. 11, effective
April 14, 1969. Claimant contends the applicable tariff rate assessed
and collected should have been $1.50 per hundred weight, published
in that tariff, ninth revised page No. 57-A, effective April 14, 1969,

8 For the purposes of this proceeding the partles {reat payment as of the date of the
shipments,

15 F.M.C.
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Regarding the fourth shipment, the carrier assessed $1.98 per hundred
weight pursuant to eleventh revised page No. 57-B of that tariff effec-
tive November 6, 1969, whereas the claimant contends the rate should
have been $1.80 per hundred weight as set forth in tenth revised page
No. 57-A of that tariff, effective November 6, 1969,

The carrier prepared claimant’s bills of lading and described the
commodity thereon as “pipe, not bent or shaped, or fittings (not
valves) not coated or coated only with bituminous blacking, paint or
tar pitch; eight inches and up to but not including twenty inches
inside diameter.”

In claimant’s opinion the commodity involved is described on page
No. 57-A of the tariff under “pipe or fittings, plain or galvanized, cast
or wrought, viz.,” “pipe, bent, shaped or prefabricated, not coated
or coated only with bituminous blacking, paint or tar pitch.” This
commodity description was furnished the carrier by the shipper prior
to arrival of each shipment at the port.

Further, the respondent assessed rates based on manufacturer’s book
weights as opposed to certified public railroad weights and claimant
contends that rates should have been assessed on certified public rail-
road weights rather than on book weights.

Respondent contends, on the other hand, that the claims herein
are based on the proposition that inasmuch as the pipe shipped was
belled or had a flange end, the pipe was . . . bent, shaped or pre-
fabricated. . . .” The issue thus becomes whether or not a belled or
flange end pipe is necessarily under the terms of the tariff to be con-
sidered as “. . . bent, shaped or prefabricated. . . .”

A review of the categories of the tariff herein which might be appli-
cable on iron or steel pipe and fittings reveals that there are two major
classifications under each type of pipe as described by material or
fabrication. These two classifications are:

1. % . . bent, shapped or prefabricated . . . which carries a rate
based on both weight or measurement, or

2. % . . not bent or shaped, or fittings . . .” which carries a rate
based only on weight.

Respondent asserts this defference is very significant because it re-
flects truly different costs in handling “bent” as opposed to “not bent”
pipe.

Shaped and fabricated pipe is more awkward and costly to handle
and occupies more space and the tariff is designed to reflect a rate
which covers the extra handling involved and extra space which will
be occupied by “. . . bent, shaped or prefabricated. . . .” pipe.

15 F.M.C.
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On the other hand, the classification where the rate is based only on
weight describes pipe as “. . . not bent or shaped, or fittings. . . .”
Pipe as described in this classification clearly refers to pieces of
straight pipe and simple fittings. It-covers “fittings” but “ (not valves)”
which would support the interpretation that the tariff is-designed to
cover pipe of a more complex design only under the . . . bent . . .”
category. This interpretation is further supported by the faet that the
classifications “. . . not bent . . .” and % . . fittings .. ." are cov-
ered by the same rate based on weight but valves are not.

Fittings are small pieces of pipe, either straight or elbow, used to
join other pipe. Fittings often have shaping and may e bent and may
have flange or belled ends. However, even though fittings may be bent,
shaped and have belled or flange ends, it appears that they are included
within the % .. not bent .. .” classification because they do not
occupy appreciatively more space than does comparable diameter
straight pipe. In this sense pipes with one straight and one belled end
may be compared with tongue and grooved flooring where each piarn
is tongued on one edge and grooved on the other in order that the floor
may be fitted together, Valves, on the other hand, appear to be ex-
cluded from the classification because of the space requirements for
such commodity.

Belled or flange end pipe should not be considered “bent, shaped or
prefabricated” within the scope of page 87-A of the tariff and, thus,
claimant’s interpretation of the tariff is in error,

There is, however, merit in claimant’s contention that the rate should
have been assessed on certified public railroad weights instead of manu-
fucturer’s book weights as assessed by respondent. Although respond-
ent used the weights shown on the shipper’s packing list it appears
that the certified railroad weight more accurately reflects the actual
weight as shipped. For the shipments of September 4 and Septem-
ber 17, 1989, the certified weights aggregated 4,238 pounds less than
the weight assessed. The amount of overcharge at $1.65 per 100 weight
is $69.88.

Reparation is awarded in the amount of $69.85 with interest at 6
percent per annum if not paid within 80 days.

(Signed) Sraniey M. Levy,
Presiding Evaminer.

15 F.M.C.
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Docrrr No. 70-3
Unirep Steveboring Core.
.

BostoN SwmripriNg AssociaTron

November 2, 1971

Boston Shipping Association (BSA) found to be an “other person” subject to
the Shipping Act, 1918 (the Act).

Incorporation papers and bylaws of the BSA found to be subject to section 15
of the act, and not having been filed and approved are unlawful.

Agreement among and between members of the BSA as to allocation of labor gangsy
among stevedores is subject to section 15 of the act, and not having been
filed and approved ig unlawful.

Agreement among and between members of the BSA as to the “first call-recall”
system, although implemented via a labor agreement, is subject to section
15 of the act, and not having been filed and approved is unlawful,
Evidence adduced is insufficient to declare the practices of the BSA violative
of sections 16 and/or 17 of the act.
Lobert N. Kharasch and Olga Boikess for complainant,
Leo F. Glynn and Froncis A. Scanlan for respondent.
Donald J. Brunner and Norman D. Kline, hearing counsel.

REPORT

By tae Commission: (Helen Delich Bentley, Chairman; Ashton C.
Barrett, Vice Chairman; James V. Day and George H. Hearn,
Commissioners.)*

This proceeding was initiated by the Commission upon a petition
of the United Stevedoring Corp., alleging that the Boston Shipping
Association (BSA), had violated section 15 of the Shipping Act be-
cause it had not obtained Commission approval for its concerted
activities in the allocation of stevedoring gangs at the port of Boston.

*Commissioner Clarence Morse did not partieipate.
16 F.M.C.
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As a result of the petition, the Commission directed the BSA to show
cause why it should not cease and desist from its activities in allocating
gangs for failing to obtain the required Commission approval.

Upon consideration of the affidavits of fact and memoranda of law
filed by the parties, the Commission referred the case to the Office of
Hearing Examiners for an evidentiary hearing to resolve the disputed
issues of fact posed by the pleadings of the parties and for the issuance
of an initial decision.

Following a request by United, the Commission expanded the scope
of the proceeding to include the issue of “whether the practices of
BSA in the allocation of stevedoring gangs on the Boston piers result
in violations of sections 16 and 17 of the Shipping Act, 1916.”

Broadly stated, United’s position is that the BSA, pursuant to
article 10 of its collective bargaining agreement with the International
Longshoremen’s Association, which reserves to the BSA the right to
determine “the number of gangs to be employed and how they are to be
distributed on the vessel,” has “confine(d) to four favored stevedores
(all of whom are competitors of United) effective daily control of
the longshore work force in the Port of Boston.” This effective con-
trol has resulted in “the ships served by the favored stevedores obtain-
ing preference over all other ships calling at Boston, and prevents
eny other stevedore from offering fairly comparable service and obtain-
ing customers.,” Moreover, this control, asserts United, is exercised
pursuant to “an unwritten and unfiled working arrangement among
the BSA members”, which governs the “exercise of rights reserved to
management under a collective bargaining agreement.” United as-
serts that it “is a stevedore directly harmed” by these practices.

In his initial decision, Examiner Richard M. Hartsock ultimately
concluded (1) that the BSA is not an other person subject to the
Shipping Act; (2) that the collective bargaining agreement entered
into by the BSA is not an agreement subject to approval by the Com-
mission under section 15, hence the BSA has not violated section 15
by effectuating an unapproved agreement; (8) that the agreement
between the members of the BSA to collectively bargain for house
gangs and first call and recall rights with the ILA is not subject to
section 15, but if it is, the agreement is not unreasonable or illegal or
otherwise contrary to the act; and (4) that the BSA has not violated
sections 16 and 17 of the Shipping Act.

United and hearing counsel except to each basic conclusion of the
examiner. Thus, the Commission is confronted with a threshold issue
of its jurisdiction over the parties in the case and their agreements in
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addition to the question of the lawfulness of the particular activity
in question under sections 16 and 17 of the act.

A fter charging that the decision is not a fair, balanced or complete
analysis of either the Commission’s jurisdiction or the testimony or
exhibits of record, and after taking some 16 general exceptions to the
decision, United “regretfully (asks) the Commission to start from
scratch, to disregard the initial decision, and to consider anew our
(United’s) opening and reply briefs to the Examiner * * *.”

In much the same vein, hearing counsel assert that not only did
the examiner commit “serious errors of law regarding the Commission’s
jurisdiction”, he also “ignored significant portions of the record”, re-
lied on “innuendo” and “concentrated on the portion of the record
where no violations of the Shipping Act are shown, ignoring that por-
tion of the record which demonstrates violations.” In short, the excep-
tions call for an examination of the transcript of testimony and
exhibits in the record in order to fill in the “gaps” left by the examiner
so as to construct a factual foundation upon which the Commission
may proceed to a determination of the issues. The facts as set forth
below are not in conflict with those found by the examiner; rather,
they include the facts found by him and others from portions of the
record not dealt with in the intial decision.

STATEMENT OF FaACTs

United Stevedoring Corp., is a locally owned stevedore at the port
of Boston. United has been in business at Boston since some time in
the 1930’s. The Boston Shipping Association is an association of car-
riers, stevedores, ship agents, terminal operators and other maritime
concerns at Boston. The BSA is a nonprofit corporation organized
under the general laws of Massachusetts, primarily for the purpose of
negotiating and administering collective bargaining agreements with
labor.! The board of Governors of the BSA is composed of four officers
and six members. Of the five general cargo stevedores operating in the
port of Boston, all but United are directly represented on the board.
Except for an annual membership meeting, decisions of the BSA are
made by the board, and in general the board’s actions do not appear
to need ratification by the membership.

1The BSA's brlaws etate that its other purposes are “to endeaver to promote and to
assist In encouraging friendly and harmoniocus relations between shipowners, shipping
agents, etc. * * * to Improve working conditions in the shipping industry; to encourage
sound business relationships between both the members and between the members and the

employeer * * 9.
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In September 1964, the U.S. Department of Labor published a study
entitled, “Manpower Utilization—Job Security in the Longshore In-
dustry, Boston”, known as the “Stow Report.” Among the various
findings dealing with decline in longshore employment were under
utilization of members of the work force, archaic hiring procedures,
lack of permanent gangs, frequent shortage of sufficient gengs to work
ships in port and resistance to technological change in cargo handling
methods.

The basic reform arising out of the Stow report was a fundamental
change in the gang and hiring systems. After an informal comparison
of prevailing practices at other east coast ports, the International
Longshoremen’s Association local in Boston decided to replace the
previous hiring method with a system of permanent gangs and a
central hiring hall.? The permanent gangs were set up by what has
become known as the “Final Shape”. On December 6, 1966, each steve-
dore employer of longshore labor, having been notified in advance,
was invited to send hiring bosses to a place in Boston known as Castle
TIsland. The hiring bosses stood on piles of lumber and each longshore-
man chose the boss for whom he wanted to work. This fianl shape
resulted in the formation of 30 permanent gangs; the number remains
the same today.

At the time of the final shape, there were seven stevedores operating
in Boston, six general cargo and one serap metal (Schiavonne). The
six general cargo stevedores were J., T. Clark Sons, ITO-Corp. (Jarka),
Nacirema, Atlantic & Gulf, Bay State, and United. According to a
general understanding among the TLA and stevedores, each hiring
boss or foreman sent by a stevedore would be entitled to hire two gangs.
Only United apparently had some difficulty with this understanding
since it contends that it had no such understanding. Clark, Jarka,
Nacirema and Atlantic & Gulf put up three bosses each and hired six
gangs apiece; Bay State put up two bosses and hired four gangs;
United put up one foreman but hired only one gang. Apparently,
United had some difficulty in filling even one gang since the men were
prone to “go where the work was,” and were reluctant to “shape” in
front of United’s boss.

In the first half of 1967, one of the leading stevedores, Atlantic &
Gulf, terminated its operations in Boston, making its six gangs avail-

2Under the old system, longsheremen would congregate daily on the streets and form
around to “shape’ in front of & hiring boss on an ad Roo basis and then move off to work
the ships. It was felt that this system was not only undignified but extremely inefliclent
since the absence of permanent ganga prevented the development of those skills attendant

an experienced team on which each member Is familiar with each Other's work habits,
strengths and weaknesses,
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able for redistribution among the remaining stevedores. Through
the efforts of the BSA and with the cooperation of the ILA, these
gangs were redistributed in June 1967, in & way that United picked
up two more gangs while its competitors picked up one each. The
reallocation left the distribution at: Clark, Jarka and Nacirema—
seven gangs; Bay State—five gangs; United—three gangs; and
Schiavonne {the scrap metal stevedore)—one gang. This distribution
is in effect today.®

Between the final shape and October 1, 1969, the assignment system
operated in such a way that considerable rotation of gangs among
stevedores was permitted. Thus, if gangs were not requested by the
stevedores to whom they had been assigned, the were free to work for
other stevedores. Also, it appears that no single walking boss could
secure more than three gangs. This seems to have meant that a steve-
dore with a single ship to service was effectively limited to the use
of three gangs, even if he had five or six assigned to him.* This par-
ticular part of the system was modified on October 1, 1969.

The change in the assignment system stemmed from the decision
of the BSA to secure for management a greater control over the work
force for the professed purpose of improving service to the ships calling
at Boston. Consequently, one of the major objectives during the col-
lective bargaining in 1968 was the modification of the then-existing
gang assignment practices so as to establish a strengthened “first call-
recall” system. This was met by resistance by the ILA, who wished
to preserve the method of “rotation” of gangs under which the gangs
were dispatched by the union from the hiring hall in sequence so as
to distribute the work more equally and improve the position of “low
hour” gangs.

So insistent were the parties that the port of Boston remained on
strike in 1969 for several months beyond the end of the strike at other
ports on the east coast. The issue was finally resolved by the union
trading first call-recall rights for a guaranteed annual wage program.
The change in the gang assignment practices was embodied in article
X of the collective bargaining agreement.

3In 1989, United attempted to obtaln another gang and requested the BSA to assist it.
The board of governors interceded on behalf of United with the union but decided that in
return for the additional gang United should employ a second permanent hiring boss. The
board felt this condition reasonable and necessary to persuade the union that United e¢ould
produce the work. Significantly, other general cargo stevedores at Boston had two or three
such bosses. For reasons not entirely clear from the record, the matter was not pressed and
United did not get an additional gang.

¢ At this point, it should be noted that neither United nor hearing counsel challenge the
basie concept of the house gang =ystem or the establishment of a central hiring hall. Nor do
they quarrel too strenuously with the present alloeation of gangs to the varlous stevedores.

15 F.M.C.
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Article X—Gang Asslgnment. Tntil October 1,1969, the present system whereby
each employer's hiring foreman controls a specific number of gangs shall remain
in effect. Gangs not working for their regular hiring foreman shall be dispatched
by the dispatcher in accordance with the present procedures. The employer shall
determine the number of gangs to be employed and how they will initially be
distributed on the vessel to which they have been ordered.

As of October 1, 1960, the effective date of the guaranteed annual income
program, each employer will have first call on all the regular gangs assigned
to his company, An employer whose regular gang is working for another em-
ployer at a time when the regular employer has no work for them may recall
his regular gang when he has work available at the start of the next work period,
In such instances, the work commenced will be completed by other gangs. Gangs
not working for thelr regular emplioyer shall be dispatched by the dispatcher
in accordance with the present procedure. The employer shall determine the
number of gangs to be employed and how they will initially be distributed on the
vessel to which they have been ordered.

By the exeftcise of first call-recall rights provided in article X, a
stevedore in addition to having the “first call” on any of the gangs
assigned to him may “recall” any of his assigned gangs to any single
vessel, even though the recalled gangs may not have completed work
on the vessels from which they are recalled. Under the system em-
bodied in article X, the stevedore exercising “recall” could employ his
full quota of assigned gangs, seven in the cases of Clark, Jarka or
Nacirema, on a single vessel, leaving the stevedore from whom the
gangs were “recalled” as few as three gangs, in the case of United,
even though United was working more than one ship. Apparently,
under the old system a vessel with a single hiring boss or walking boss
would have been limited to three gangs in such circumstances,

Barely 2 months after article X went into effect, the union com-
plained to the BSA that certain gangs were not getting sufficient work
and suggested that the union be allowed to “rotate” those low-hour
gangs away from their assigned stevedores (in this case United and
Bay State). The BSA considered any such rotation to be a breach of
the collective bargaining agreement, but after a period of negotiation
. it was agreed that seven gangs would be “adopted” by other steve-
dores. Under the “adoption” system, stevedores who were designated
“adopting” stevedores had first call on their “adopted” gangs over all
other stevedores except the stevedore to whom the adopted gang was
primarily assigned. This system was tried on an experimental basis
for 3 months, but apparently because of problems arising under it,
no attempt was made to continue it beyond the experimental period.

The ILA next made known its intention to return to the old system
in effect priorto October 1, 1069, where the union would fill out gangs
for any particular ship by its own selection of “low-hour” gangs ex-
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cept for the two or three assigned to the particular walking boss for
that ship. Management again considered this a breach of the collective
bargaining agreement. Ultimately, arbitration resulted in a modifica-
tion of the bargaining agreement by which the union was permitted
to select the fourth and fifth gangs dispatched to any stevedore while
the stevedore retained the right to call his regularly assigned first
three gangs and the sixth and seventh gangs if he was entitled by as-
signment to a sixth and seventh gang. This was the last modification
of the first call-recall system. representing an attempt to distribute
the work among the 30 gangs more evenly and thereby support that
number of gangs at the port.

The original allocation at the final shape which resulted in a 6-4-1-1
arrangement corresponded roughly to the previous year’s volume of
work per stevedore and reflected the TLLA on-the-spot estimate of who
could offer the most work. United did proportionately better than its
competitors, receiving one gang per 40,000 hours worked the previous
fiscal year to one gang per 75,740 for Nacirema; one gang per 63,615
for Atlantic & Gulf; one gang per 51,781 for Clark, etc. Again, when
Atlantic & Gulf went out of business and its gangs were redistributed
80 as to give United two more, United did proportionately better than
its competitors. Thus, although United now had three gangs, it only
produced 48,000 hours of work for the three quarters prior to June
1967, compared with Nacirema’s 310,000; Clark’s 270,000; Jarka’s
240,000; and Bay State’s 116,000. Proportionately this means that
Nacirema had two and one-third the number of gangs assigned United
but produced over eight times as much work.®

On days when there is no congestion of vessels at the port and more
than enough gangs are available, the distribution of gangs seems to
present no problems. The daily average of gangs working has been
declining over the past few years due to the general decline in activity
at the port. In 1969, an average of 17.94 gangs were hired daily, while
the first 6 months of 1970 showed a daily average of only 15.99 gangs.
In 1968, the daily average was 20.15. Thus, on “quiet” days obtaining
gangs presents no prcblem even under first call-recall since the union
would always have gangs available and would be only too happy to
dispatch them. However, vessels do not call at conveniently spaced
intervals but tend to “cluster” on busy days. On these days a steve-
dore has been called upon with some fregency to work three ships

s Latest BSA records show that United continues to be the low-hour stevedore. The only
competitor who had proportionately more gangs than United per hour was Bay State with
five gangs. Its hours were only 88,805 to United's 51,527.
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simultaneously. Thus, in theory at least, even if each stevedore were
assigned the same number of gangs, there could still be labor shortages;
and, of course, any stevedore with a low number of assigned gangs
vis-a-vis his competitors would have greater difficulty in securing
sufficient labor.,

Drscussron ano CoNocLusions

The Jurisdictional Fssue

The examiner concluded that the BSA was not an “other person”
within the meaning of section 1 of the Shipping Act. This conclusion
is based, exclusively it would appear, on findings (1) that the BSA is
a nonprofit corporation formed under the general laws of Massachu-
setts; (2) that the BSA is not a business corporation and is without
business functions (which is really just another way of saying that
the BSA is a nonprofit corporation); and (8) that the BSA is not
“carrying on the business of forwarding or furnishing wharfage, dock,
warehouse, or other terminal facilities” within the meaning of the
definition of an “other person” (here the examiner is concerned solely
with that corporate entity which is the BSA and not at all with the
individual members of the BSA).

Additionally, the examiner concluded the “collective bargaining
agreement” between the BSA and the ILA was not subject to section
15 and that the “consensus of management” or the agreement between
the members to negotiate for a first call-recall system was not a section
15 agreement. The examiner dealt with no other agreements, actual
or alleged.

The examiner has divided the question of the Commission’s juris-
diction into two parts: (1) jurisdiction over the parties (the BSA, its
members and the ILA or its members) ; and (2) jurisdiction over the
subject matter (the particular agreements entered into by the parties).

1. Jurisdiction over the partics

United and hearing counsel except to the examiner’s conclusion thet
the “corporate entity” known as the Boston Shipping Association is
not subject to the Commission’s jurisdiction which was based on the
examiner’s finding thet the BSA does not itself perform any of the
functions required by the definition of an “other person” in section 1
of the act, They urge that in failing to “pierce the corporate veil”, the
examiner refused to do precisely what the Commission itself has done
on a number of occasions.

The BSA’s reply to United and hearing counsel is simply an elabora-
tion of the examiner’s bare conclusions. Thus, the BSA argues:

15 F.M.C.
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The BSA * * * has no power to perform any of the corporate business fune-
tions required by the definition of “an other person subject to this Act” * * *
Petitioner [United] has cited no case in which a mere member of a non-profit
corporation * * * has given to that non-profit corporation the member's own
Jurisdictional character merely by virtue of his membership * * *. The func-
tions of the members in their own corporate character are totally ultra vires of
the BSA and are therefore separate from the corporate character of the Ship-
ping Association [and] jurisdiction over the person of the Respondent is perforce
dependent upon the jurlsdictional character of that named Respondent and the
BSA as a non-business corporation falls short of the definition of “other person
subject to this [Act].”

Apparently in recognition of the applicability of this theory to a
great many agreements admittedly subject to section 15 (including
conferences), the BSA concludes:

Cases in which members of & conference are concerned are to be distinguished
because the relationship among members of a Conference is determined by the
contract which establishes the Conference and the Commission has jurisdietion
ab initio over the contract and the conference it creates. The relationship among
members of a conference is defined by a conference agreement which the Com-
mission must consider and over which the Commission inherently retains
jurisdiction,®

Whether or not stevedoring contractors are subject to the Act,
terminal operators and steamship lines certainly are; thus, if the
corporate veil of the BSA were pierced, we would have to conclude
that members of the association in their individual capacities are
subject to our jurisdiction. However, there is sufficient authority for
our assertion of jurisdiction over the BSA as an entity without resort
to a piercing of the corporate veil.

The act itself explicitly defines the term “person” to include “corpo-
rations, partnerships, and associations, existing under or authorized
by the laws of the United States, or any State, Territory, District, or
possession thereof, or of any foreign country.” (Italic ours.) This
alone we feel is sufficient basis for jurisdiction over the association
as an entity. The U.S. Supreme Court, in dealing with the same issue
with respect to public owners of wharves and piers, stated the law
succinetly in California v. U.S.,820 U.S. 577,585 (1944).

We need not waste time on useless generalities about statutory construction
in order to conclude that entities other than technical corporations, partnerships,

and associations are “included” among the “persons” to whom the Shipping Act
applies if its plain purposes preclude their exclusion.

Thus, it was a foregone conclusion to the Supreme Court that “tech-
nical corporations, partnerships, and associations” were subject to our
8 Overlooked In this “@istinction’ ig the fact that, of course, the “Conference’ itself does
not solicit or book cargo, does not collect rates or run ships. Its members do these things.
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jurisdietion. There can be no real dispute as to our jurisdiction over
the BSA, and we conclude that the examiner was in error in finding
that we lacked jurisdiction.

2. Jurisdiotion over the subject matter

Before proceeding to a discussion of the agreements involving labor,
we pause to consider a series of basic agreements among and between
the members of the BSA, viz., the incorporation papers and bylaws of
that organization. We are of the opinion that those papers and bylaws
constitute “cooperative working arrangements”, within the meaning of
section 15 of the act.

The Supreme Court, in Volkswagenwerk Aktiengesellschaft v.
F.M.C. 390 US. 261 (1968), in dealing with the Commission’s inter-
pretation of section 15, concluded at 278 that, “The Commission thus
took an extremely narrow view of a stetute that uses expansive lan-
guage.” The Court continued :

To lmit § 15 to agreements that “affect competition” as the Commisasion used

that phrase in the present case, simply does not square with the structure of the
statute. (at 275)

And in a footnote at the same page, the Court pointed out that :

Section 15 requires filing of “every agreement” In any of seven categories, and
one of the seven comprises all agreements which “regulate * * * competition™
* * * The other slx categories would be rendered virtually meaninglese by the
Commission’s construction. (390 U8, at 275)

We ourselves have on occasion taken a broader view of section 15.
In Agreement No. T-}: Terminal Lease Agreement at Long Beach,
Calif., 8 F.M.C, 521 (1965), we held a terminal lease agreement to be
subject to section 15. In response to an argument that only agree-
ments which are intended to restrain competition in per se violation
of the Sherman Act are section 13 agreements, we said, at 8 F.M.C.
531:

Section 15 describes in unambiguous language those agreements that must
be filed; it does not speak of agreemenfs per se violative of the Sherman Act.
Since the wording of section 15 is clear, we need not refer to the legislative
history ; there simply is no ambiguity to resolve. Bectlon 15 ls not explicitly
limited to those agreementa that are per se violative of the Sherman Act; there-
fore, we will not, as we cannot, amend the section to limit 1t

The legislative history lends support to our conclusion that such
agreements as are embodied in incorporation papers and bylaws are
section 15 agreements. In the Alexander report, at 418, it was said:

* = * the shippers who appeared as witnesses * * * were {n the great majority
of instances favorable to a comprehensive system of government supervision
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* * ¢ [and] the approval of contracts, agreements, and arrangements, and the
general supervision of all conditions of water transportation * # *,

There i3 ample opportunity, in our opinion, for such an orgeniza-
tion as the BSA. to engage in practices which the act contemplates shall
be subject to regulation.” Thus, we find it necessary to require that
these papers and agreements which form the foundation of the BSA.
be submitted for our approval. Since these papers have not been filed
with us, we are forced to conclude that they are unlawful and that
such failure to file them constitutes a violation of section 15 of the
act,
With respect to the agreements involving labor, the examiner was
of the view that jurisdiction over the parties to an agreement is not
alone sufficient to require that the agreement be filed for approval un-
der section 15. The concerted activity called for in the agreement must
also be of the kind contemplated by section 15. The activity here in
question is the “control of the longshore work” at the port of Boston.
The examiner concluded that the Commission lacked jurisdiction over
this activity., Although he failed to state his premise, it is clear that
his deduction was based upon a feeling that the control of longshore
“labor” is subject only to the National Labor Relations Board and thus
not a concern of the Commission. In reaching his conclusion, the ex-
aminer first showed that the union had a continuing interest in “the
allocation of gangs”.® He then concluded that the “collective bargain-
ing agreement” between the BSA and the ILA “formalizing in the col-
lective bargaining agreement the principles of house gangs * * * and
first call and recall rights, did not constitute the type of agreement
requiring Commission approval under section 15.” Finally, he deter-
mined that “the consensus of management to exercise its perogative to
require formalization in the collective bargaining agreement of the
lhouse gang principle and first call and recall rights * * * did not
constitute an agreement subject to Commission approval under section
15.” The examiner then described the situation as he foresaw it if the
Commission asserts jurisdiction :

If these agreements were subject to section 15, management, in negotiating a
collective bargaining agreement with labor, would first have to determine its

7The BSA, consisting of stevedoring contractors, steamship lines, steamship agents, line
handlers, terminal operators, lighterage companies and equipment rental! companies, al-
though not operating ships or terminals, makes decigions and carries out funcions
relating to the shipping business, in this case distributing labor for loading and onloading
ships, which have significant competitive effects on stevedores and carriers serving the port
of Boston.

8 However, the examiner also stated: “* * * but the issue of first call and recall has
little or no relevance to (the wnion) because the exercise of these rights comes into play
only where there is an abundance of work for the gang.” The exercise of first call-recall
rights during *“peak perlods™ is the overriding concern of Hearlng Counsel and is the basis
for virtually their entire case against the BSA.
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position and what its demands or requirements in such an agreement would be,
then submit the results to the Commiasion before it would be able to negotiate
with labor looking toward a meaningful collective bargaining. And as the col-
lective bargaining went on and its position changed, management would, each
time, be required to come in for prior approval before new negotlations could
commence, This would be utterly impractical.

United and hearing counsel except to the examiner’s conclusions
here. They invite attention to the fact that the examiner didn* even
cite much less discuss the two recent cases comprising the only prece-
dent thus far dealing with “labor-management” agreements and sec-
tion 15.° As hearing counsel put it:

In beoth of these cases, members of shipping associations comparable to the
BHA had arranged among themselves the means to ralse moneys for payments
into funds established for labor's benefit under the respective collective bargain-
ing agreements involved. The indirect relationship with labor contracts was
specifically held not to place the assoclation’s arrangements outside Shipping
Act Jurisdictlon.

That an agreement does not cease to be seetion 15 simply because
1t is embodied in a labor contract was clearly indicated in Volkswagen;
and in United Mineworkers of America v. Pennington, 381 U.S. 657
(1965), the Supreme Court, when dealing with antitrust jurisdiction
over labor agreements, said at pages 664-665:

This Is not to say that an agreement resulting from union-employer negotiations
{s automatically exempt from Sherman Act scrutiny simply because the negotia-
tions Involved a compulsory subject of bargaining, regardless of the subject or
the form and. context of the agreement * * *.” But there are limits to what a
union or an-employer may offer or extract in the name of wages, and because
they must bargain does not mean that the agreement reached may disregard
other laws * * *,

In Volkswagen, while the agreement between the Pacific Maritime
Association and the TLWTU to create the particular “Mech Fund” was
not held subject to section 16, the agreement between the members of
the association as to the formula for assessing the membership was
found subject to section 18.

Hearing counsel and United urge that the examiner’s fear of a
breakdown in collective bargaining is groundless since no one is de-
manding any preapproval clearance of the negotiating positions of
management-during collective bargaining.

The two agreements which we find to be subject to section 15 of the
act are the initial agreement among the members of the BSA to allo-
cate labor gangs to the various stevedores and the later agreement to

® The two cases are, of course, Volkawagenweark v. FMC, 380 U.8, 261 (1968) and Agree-
meet No, T—8336—New York Shipping Aasoolation Cooperative Working Arrangement,
Docket No, 49-57, November 20, 18T0.
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provide for the first call-recall system. That the latter agreement is
embodied in a labor agreement by no means removes it from our juris-
diction. There is ample evidence in the record which attests to the
fact that these agreements were first worked out among and between
the members of the BSA and only then were they incorporated into
the labor agreement. In fact, these two agreements were of little or no
concern to the union, whose vice president, Mr, Moran, testified that
as far as the union was concerned, “It’s a fight among them guys.”
(Referring to the BSA members.)

Woe feel that the examiner’s fear of a breakdown in collective bar-
gaining is without basis. We are not suggesting in this opinion that
preapproval clearance of the negotiating positions of management
during collective bargaining need be obtained from the Commission.
What we are saying, however, is that if an agreement, subject to sec-
tion 15, is embodied in a collective bargaining agreement, then the
section 15 agreement must be filed for approval.

Construing the statute broadly, as the U.S. Supreme Court has man-
dated, we cannot conclude otherwise but that the two agreements here
are cooperative working arrangements within the meaning of section
15 of the act. Thus, in the instant proceeding we find that both the
initial allocation of gangs agreement, as well as the later first call-
recall agreement embodied in the labor agreement, constitute “coop-
erative working arrangement[s]” within the meaning of that phrase
in seetion 15 of the act. It is therefore our conclusion that both these
agreements are section 15 agreements and as such must be filed with
the Commission for approval. Since these agreements remain unfiled,
they are unlawful and failure to so file constitutes a violation of the
act.

Tt is not poss'ble to lay down any hard and fast rules concerning the
filing of agreements within the category of “cooperative working
arrangements”. Whether an agreement must be filed would depend
upon the facts and circumstances under which the agreement came
into being and the aims and purposes expressed therein. The Shipping
Act was formulated in order to regulate carriers by water engaged
in ocean transportation. Thus, any cooperative working arrangement
dealing with or pertaining to ocean transportation and encompassed
within the scope of the Shipping Act is an agreement subject to the
Commission’s scrutiny.

The two agreements in issue are “cooperative working arrange-
ments”. Whether they are cooperative working arrangements as that
phrase is used in section 15 is quite another matter, but that they are

15 F.M.C.
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cooperative working arrangements within the literal meaning of the
phrase is indisputable.

Procesding from the premise that these agreements are literally coop-
erative working arrangements, we would reach the conclusion that
they are section 15 agreements, even were we to proceed by the theory
of ejusdem generis thought too narrow in the Volkswagen Supreme
Court opinion. :

Ejusdem generis would have us categorize section 15 agreements
into seven headings as enumersted in section 15 of the act; to wit:
(1) “fixing or regulating transportation rates or fares”; (2) “giving
or receiving special rates, accommodations, or other special privileges
or advantages”; (8) “controlling, regulating, preventing, or destroy-
ing competition”; (4) “pooling or apportioning earnings, losses, or
traflic”; (5) “allotting ports or restricting or otherwise regulating the
number and character of sailings between ports”; (8) “limiting or
regulating in any way the volume or character of freight or passenger
traffic to be cerried”; (7) “or in any manner providing for an exclu-
8ive, preferential, or cooperative working arrangement.”

Thus, in order for a cooperative working arrangement to fall within
the purview of section 15, the principle of ejusdem generis requires
that the lagt category (7) of section 15 agreements relate back to the
previous six subheedings. Under this view, it is our conclusion that
the cooperative working arrangements under consideration herein are
of the same general nature as those enumerated in subheadings 1-6.
The allocation of gangs and the first call-recall system agreements
clearly give special accommodations or other special privileges or ad-
vantages to certain members of the BSA. The agreements also regulate
competition among the various stevedores since those assigned fewer
gangs cannot hold themselevs out as able to handle as much work
a8 a stevedore with more gangs, I't is therefore apparent that even under
the stricter construction of section 15 required by ejusdem generis, the
cooperative working armangements among the BSA members are
section 15 agreements.

In the Volkswagen case, supra, the U.S. Supreme Court held that
such @ narrow construction of section 15 as would be warranted by
the ejusdem generis theory was not required. In fact, in that case the
examiner, proceeding from the premise that the agreement in ques-
tion (assessment of Pacific Maritime Association members for a “Mech-
anization and Modernization Fund”) was a cooperative working
arrangement, concluded by means of the ejusdem generia theory that it
was not e section 15 agreement. The Commission agreed with the
examiner and added that the agreement was not subject to the act
because it did not affect competition.

15 F.M.O,
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As we pointed out above in our discussion concerning the BSA in-
corporation papers and bylaws, the Supreme Court felt the Commis-
sion had taken “an extremely narrow view of a statute that uses
expansive language.” Qur rationale, as well as the authority cited for
our conclusion with respect to the BSA incorporation papers and
bylaws, applies equally as well as to the agreements considered pres-
ently. Hence, as we concluded in that discussion, whether or not the
agreements affect competition is beside the point ; the legislative history
of the statute squares with our conclusion that these cooperative work-
ing arrangements are section 15 agreements.

The Alleged Violations of Sections 16 and 17

The examiner concluded that even were the jurisdictional ques-
tions resolved in favor of United, the record failed to establish that
United had been harmed by the practices of the BSA. The case is
built upon gang shortages on peak days, and necessarily upon gang
shortages under preisce and specific circumstances. Thus, in order to
show that it has been prejudiced under section 16 or that the practices
of the BSA are unfair or discriminatory under section 17, United
must show :

1. That it has more than one vessel in port on a given day, thus
establishing a need for additional gangs;

2. That all other gangs are unavailable because they have been
called or recalled ; and

3. That at least one of United’s stevedore competitiors is working
only one vessel with all of its seven gangs.

Anything less than this, which is the allegation of United and hear-
ing counsel, might constitute prejudice or discrimination but it would
not be undue or unjust. '

‘We have analyzed the record in this proceeding and have found no
evidence to support any findings that the above situation actually oc-
curred. Thus, we conclude that there have been no violations of sec-
tions 16 and/or 17 of the act.

UvrttaTe CoNCLUSIONS

For the foregoing reasons, the examiner is reversed in all his con-
clusions except that as to sections 16 and 17 violations. We conclude
that (1) the BSA as an entity is subject to the act; (2) the incorpora-
tion papers and bylaws of the BSA constitute section 15 agreements
and must be filed for our approval; (3) the agreement among and
between members of the BSA as to allocation of labor gangs among
stevedores is subject to section 15 of the act and must be filed for our

15 F.M.C.
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approval; (4) the agreement among and between members of the BSA
as to the “first call-recall” system is subject to section 15 and must be
filed for our approval; and (5) there have been no violations of sec-
tions 16 and/or 17 of the act. As to the examiner’s conclusion that
the individual stevedoring members of the BSA are not subject to
our jurisdiction, we express no opinion since to reach our decision it
is unnecessary to reselve this jurisdictional question. We will order
the BSA to cease and desist from operating under its present agree-
ments until such agreements have been filed with and approved by the
Commission.
An appropriate order will be issued.

(S) Fraxoas C. HurNEy,
Seoretary.

ORDER

The Federal Maritime Commission has this day served its report
in the subject proceeding, which we hereby incorporate herein, in
which, inter alia, it found several agreements among and between
parties subject to the Shipping Act, 1916, to be section 15 agreements.

Therefore, for the reasons articulated in said report,

1t is ordered, That the incorporation papers and bylaws of the Bos-
ton Shipping Association (BSA) be submitted to the Commission
for approval;

It 18 further ordered, That.the agreement among and between the
members of the BSA as to the allocation of labor gangs among steve-
dores be submitted to the Commission for approval ;

It is further ordered, That the agresment among and between mem-
bers of the BSA as to the “first call-recall” system be submitted to the
Commission for approval; and

1t is further ordered, That the BSA cease and desist from operating
under the subject agreements until such time as they may be approved
by the Commission,

By the Commission.

(8) Frawnos C. Horney,
Secretary.
15 P.M.C.



FEDERAL MARITIME COMMISSION

Wasuineron, D.C.

Seecian. Docger No. 429
OrrENHEIMER INTERCONTINENTAL CORP.
2.

Moore-McCormMack Lines, Inc.

Srecran Docker No. 430
OprENHEIMER INTERCONTINENTAL CORP.
V.

SooTH Arrican MariNe Corp,

November 30, 1971
NOTICE OF ADOPTION OF INITIAL DECISION

No exceptions having been filed to the initial decision of the exam-
iner in this proceeding, served November 2, 1971, and the Commission
heving determined not to review same, notice is hereby given that the
decision became the decision of the Commission on November 30, 1971.

It is ordered, That the applications of Moore-McCormack Lines,
Ine., in Special Docket No. 429 and South African Marine Corp., in
Special Docket No, 430, are denied.

By the Commission,

[sEAL] (8) Fraxncis C. HurnEy,
Secretary.

16 F.M.C.
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Sreciar. Docrer No. 429
OrPENHEIMER INTERGONTINENTAL CoRP.
.

Moore-McCorMace Linzs, Inc.

Sreciar. Docker No. 480

OrpPENTIEIMER INTERCONTINENTAL CoORE.
”.

SourH ArrRicAN MARINE CORPORATION

Denlal of applications to waive a portion of freight charges.

Intrian Deciston oF Staniey M. Levy, Presmine Examiner!

Moore-McCormack Lines, Ine. (applicant/respondent) seeks per-
mnission to waive $2,178 to Oppenheimer International Corp. (ship-
per), being a portion of the freight charges on a shipment in twelve
20-foot containers consisting of 12 peanut combines and 24 peanut-
digger-shaker-windrawers from Savannah, Ga, to East London, South
Africa on January 19, 1971,

South African Marine Corp. (applicant/respondent) seeks permis-
sion to waive $2,112 to Oppenheimer International Corp. (shipper),
being a portion of the freight charges on a shipment in twelve 20-
foot containers of peanut combines, cultivators, diggers and ports from
Savannah, Ga., to East London, South Africa on January 20, 1971.

The tariff involved is South and East Africa Conference South-
bound Freight Tariff No.1 (FMC No. 2).

The conference proposed to institute a general rate increase, effec-
tive QOctober 1, 1870. On September 23, 1970, Oppenheimer wrote to

1This declsion hecame the declaton of the Commission Nov, 80, 1071,

15 FMO,
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the conference requesting relief from the then pending increase in
order to prevent loss of sales of peanut combines and peanut-digger-
shaker-windrawer which had been consummated on the basis of the
rate in existence prior to October 1. At a meeting on September 80,
1970, the conference agreed to maintain the existing rate through
Januery 31,1971, and changed the tariff accordingly.?

Overlooked by the staff of the Conference was a previous action
taken by the Conference on September 9, 1970, to increase the mini-
mum rate * for shipments made in containers from 90 cents per cubic
foot to $1.10 per cubic foot based on the cubic capacity of the con-
tainer. The capacity of 20-foot containers is stated on page 88 of the
tariff to be 1,100 cubic feet. At $1.10 per cubic foot the minimum
charge per container is $1,210; at 90 cents per cubic foot the minimum
charge per container was $990.

The bill of lading for the Moore-McCormack shipment ¢ establishes
that each container had in it a shipment of 935 cubic feet. If the ship-
ment had been rated at $44 per 40 cubic feet as intended by the parties
on September 30, 1970, the result would have been a charge per con-
tainer of $1,028.50. This charge would have been in excess of the for-
mer minimum charge of $990, but $181.50 less per container than the
new minimum charge of $1,210. The bill of lading for the South Af-
rican Marine Corp. shipment ® established that the content of the 12
containers varied between 915 cubic feet and 975 cubic feet per con-
tainer, for a total of 11,280 cubic feet. If the shipment had been rated
at $44 per 40 cubic feet as intended, the result would have been a total
charge of $13,608 and would have been in excess of the former mini-
mum charge totaling $11,880 for the 12 containers. The parties failed
to realize, however, that a penalty would accrue on each shipment by
reason of the application of a new minimum charge.

If proper cognizance of the higher minimum charge had been taken
by the conference staff, an exception could have been filed in the tariff
exempting complainant’s commodities from the application of the
higher minimum charge through January 81, 1971, to correspond with
the date for which the rate was filed. It is the difference between
$1,028.50 per container and the new container minimum of $1,210 that
Moore-McCormack seeks authority to waive. This difference for 12
containers totals $2,178. It is the difference between $13,608 and the

s First revision, page 143, effective date *Oct. 8, 1970. *Except as otherwise hereln
provided. [Peanut combines and peanut-digger-shaker-windrawers (effective Oet. 1 through
Jan. 21, 1971) ].

s Bffective Jan. 1, 1971, .

¢ Bill of lading No. 8, Mormacrigel, Jan. 19, 1871,

8 Bill of lading No. 1, Welch City, Jan. 20, 1971.

15 F.M.C.
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new container minimum totaling $15,720 that South African Marine
seeks to waive.
Discussion anp CoNCLUBIONS

Section 18(b) (8) of the Shipping Act, 1918, specifies that no com-
mon carrier by water in foreign commerce or conference of such car-
riers shall charge or demand or collect or receive e greater or less or
different compensation for the transportation of property than the
rates and charges which are specified in its tariffs on file with the Com-
mission and duly published and in effect at the time; nor shall any
such carrier rebate, refund, or remit in any manner or by any device
any portion of the rates or charges so specified. But because the Con-
gress was aware of the possibility that errors in filed tariffs might re-
sult in a charge other than intended, it provided a specific remedy. The
statute, accordingly, further sets forth that the Commission, in its
discretion and for good cause, may permit a carrier to refund a por-
tion of the charges collected or waive collection of a portion where it
appears that there is an error in a tariff of a clerical or administrative
nature or an error duse to inadvertence in failing to file a new tariff.

The statute expressly states, however, that the Commission may
permit a refund or waiver only “Provided further, that the common
carrier by water in foreign commerce or conference of such carriers
has, prior to applying for authority to make refund, filed a new tariff
with the Federal Maritime Commission which sets forth the rate on
which such refund or waiver would be based.”

The statute further provides, that such application for refund or
waiver must be filed with the Commission within 180 days from the
date of shipment.

Thus it is clear that no carrier may charge less than the filed tariff
in effect at the time of shipment unless it is granted permission by the
Commission, It is equally clear that before any such permission can
be granted the carrier must first file & new tariff and thereafter file
an application requesting the new tariff be made applicable to the
prior shipment. Failure to take timely either of these two steps pre-
cludes the Commission from considering whether to permit a lesser
charge than was actually in effect at the time of the shipment. This is
g0 because the jurisdiction of the Commission to permit a refund is
expressly set forth and expressly circumseribed by the statute. Fail-
ure of a carrier to comply with the statutory prior conditions deprives
the Commission of jurisdiction.

15 F.M.0.
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Although the carriers filed applications within 180 days of the
shipments involved herein © the filing thereof is a nullity for failure to
file a new tariff prior to filing the applications.

Should the conference now file a new tariff and thereafter the car-
riers file another application such applications in the instant cases
would fail for not having been filed within the statutory required pe-
riod of 180 days from the date of shipment.

Because the examiner deemed critical to a decision in this proceed-
ing the question of whether the Commission has jurisdiction to grant
the relief requested when there has been no prior filing of a tariff
which would form the basis for refund or waiver of collection, on Au-
gust 6, 1971, after receipt of the completed applications filed on
August 4, 1971, he requested the parties to submit a memorandum of
law on this issue. The South and East A frica Conference filed a memo-
randum in response thereto.

In its memorandum the conference asserts that it filed a new rate
prior to the applications. This begs the question. The rate filing re-
ferred to in its memorandum is the first revision, page 143. The waiver
concerns itself with another provision of the tariff which governs the
involved shipment. It is relief from the application of rule B 15, first
revision, page 93, effective date January 1, 1971, which is sought and
which must be obtained before waiver of charges is lawful. No further
revision of this rule through the filing of a new tariff was ever under-
taken prior to the filing on July 3, 1971, of the applications for au-
thority to waive the collection of a portion of the freight charges.

If it was the intention of the parties to exempt the commodity
shipped from the increase in container minimum charges, as exem-
plified by the first revision to page 93 of the tariff, then an appropriate
further revision should have been filed. Failure to file such further re-
vision prior to the shipment could be remedied after shipment only as
provided by the statute. )

There has been a failure of compliance with the statutory require-
ment. No authority resides with the examiner or the Commission to
waive a statutory requirement unless the statute itself permits the
waiver. This statute does not permit a waiver of the requirement of a
filing of a new tariff prior to filing an application for authority to re-
fund or waive collection of a portion of the freight charges.

¢ The applications were flled with the Secretary of the Commission on July 3, 1871, 174
and 175 days after shipment. Although the applications were lncomplete, they were subse-
quently completed on Aug. 4, 1971, and are considered as having been filed within 180
days of shipment. Messrs. Da Prato-Florence eto. v. Med-Gulf Oonf. ete., 13 F.IM.C. 135
(1969).

15 F.M.0.
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There is no question that the carriers and the conference acted in
good faith and that the publication first revision, page 143 was in-
tended to implement the intention of the parties and preserve the
lower rate through January 81, 1971. However, the proper charges of
a common carrier by water in foreign commerce or conference of such
carriers is established as specified in its tariffs on file with the Com-
mission and duly published and in effect at the time. The tariff, looked
at as a whole as it must be, established a rate at the time of the ship-
ment which was higher than contemplated by the agreement of the
parties.

The conference in its memorandum suggests that the minimum
container charge is not a rate within the meaning of the statute since
this charge appears in the rules section of the tariff and not in the
rate section. It says that in effect the charge sets a floor for the per
container revenue and does not become operative until the revenue
produced by the rate falls below the level of the minimum charge.
Here the increased minimum container charge which was applied to
this shipment was at the same level as the rate, that is, $1.10 per cubic
feet for the charge and $44 per 40 cubic feet for the rate. The charge
was applied to space not occupied by the shipment. Hence, the con-
ference contends, in this sense the charge was not in fact a rate and
therefore would not need to be filed prior to application for waiver in
circumstances where the basic rate intended to be applied was on file
at the time of shipment.

The suggestion of the conference is contrary to the very rationale
which is the foundation and cornerstone of section 18 of the Shipping
Act, 1916, requiring published tariffs. The conference admits that the
minimum container charge establishes a floor for the per container
revenue, Yet the charge contended for by it would ignore the clearly
resulting revenue floor established by the application and utilization
of rule C2 relating to charges per cubic foot. The conference would
read this rate out of the tariff. No such reading out is permitted by
section 18(b) (3).

The applications for authority to waive a portion of the freight
charges are denied because of applicants/respondents’ failure to file a
new tariff which would set forth the rate on which such waiver would
be based. Freight charges hitherto waived should be collected.

(8) Staniey M. Levy,
Presiding Evaminer.
WasaiNeron, D.C.,
November 2, 1971,

15 F.M.0.
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Docker No. 68-44
MarprracTICES—BRAZIL/UNITED STATES TRADE

December 3, 1971

Companhia de Navegaclon Maritima, Netumar, Norton Line, Companhia de
Navegacao Loide Brasileiro, Empresa Lineas Maritimas Argentinas, and
Navegacao Mercantil 8/A-Navem, found to have violated sectlons 16 Second
and 18(b) (3) of the Shipping Act, 1916,

Sanford C. Miller for respondents Brodin Lines, Columbus Line,
Holland Pan-American Line, and Northern Pan-American Line.

Harold Mesirow for respondents Booth Steamship Co., Dovar Line,
and Lamport-Holt Line.

Elmer C. Maddy and Baldwin Einarson for respondents Norton
Line and Ivaran Steamship Line.

Donald Macleay and Thomas E. Stakem for respondents Delta
Steamship Lines and Moore-McCormack Lines.

Frank J. McConnell for respondent Navegacao Mercantil S.A.—
Navem.

Frank P, K opp for respondent Georgia Steamship Corp.

Dawvid Kay and Seymour H. Kligler for respondent Empresa Lineas
Maritimas Argentinas,

Renato C. Giallorenszi for respondent Companhia de Navegacion
Maritima, Netumar.

Marvin J. Coles, Neal N. Mayer, and William T, Foley, Jr., for re-
spondent Companhia de Navegacao Lloyd Brasileiro, S.A.

Philip J. Harter for intervener Department of Transportation.

James L. Malone, Paul Fitzpatrick and Donald J. Brunner, hearing

counsel.
REPORT

By tae Commission: {(Helen Delich Bentley, chairman; Ashton C.
Barrett, vice chairman,; James V. Day, George H. Hearn, com-
missioners)*

On October 28, 1968, the Commission, pursuant to sections 18,

18(b) (3) and 22 of the Shipping Act, 1916, instituted an investigation

and hearing to determine whether:

*Commiesioner Clarence Morse did not participate,

15 F.M.C.
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* * ¢ any common carrier by water In the trades between the U.B. Atlantic
and gulf coasts and Brazil either alone or in conjunction with other persons, di-
rectly or indirectly, made or gave any undue preference or advantage to any
particular person, locality or description of traffic to any undue or unreasonable
prejudice or disadvantage in any respect whatsoever in violation of section 16
first of the act, and whether any common carrier or other person subject to the
act, elther alone or in conjunction with, any other person directly or indirectly,
allowed any person to obtain transportation for property at less than the regular
rates or charges then established on the line of such carrlers by means of any
unjust or unfair device or means 1o violation of section 18 second and 18(b) (3}
of the act.

During the course of the hearing and upon motion by hearing counsel,
+ the order of investigation was amended to expand the proceeding to
determine whether any common carriers by water “made or gave or
are making or giving undue preference or advantage” or whether any
common carrier by water or other person subject to the act, either alone
or in conjunction with any other person, directly or indirectly, “al-
lowed or is allowing” any person to obtain transportation of property
at less than the regular rates.

Memoranda were filed by hearing counsel and 10 of the designated
respodnents, including Navegacao Mercantil S/A (Navem), Brodin
Line, Columbus Line, Inc., The Northern Pan-American Line S/A
(NOPAL), Companhia de Navegacao Lloyd Brasileiro (Loide), Em-
presa Lineas Maritimas Argentinas (E.L.M.A.), Ivaran Line, Norton
Line, Georgia Steamship Corp. and Companhia de Navegacao Mar’-
tima Netumar (Netumar).

Presiding Examiner Herbert K. Greer issued an initial decision in
which he found that “rebating is and has been since 1964, a practice in
the northbound trade between Brazil and the United States.” Spe-
cifically, he found that respondents Norton, E.L.M.A., Navem, Loide
and Netumar violated section 16 second of the act by allowing Im-
perial Commodities Corp. (Imperial) to obtain transportation at
less than the regular rates or charges by the unjust and unfair means
of compensating Procafe and/or Stockler, exporters from Brazil, for
the privilege of being selected as the carrier of coffee sold by those
exporters to Imperial, and the passing on of all or a part of that com-
pensation by the exporters to Imperial who paid the freight.” He also
found respondents Norton, E.L.M.A., Navem, Loide and Netumar
to have violated section 18(b)(3) of the Shipping Act, 1916 (46
U.S.C. 801, ef seq.) by receiving less or different compensation for the
transportation of coffee than specified in the applicable tariff. He found
no violations of section 16 first of the act as the record did not disclose
that anyone was an actual victim of prejudice or disadvantage.

s FMO.
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Exceptions to the examiner’s decision have been filed by Loide,
Norton, Navem, Netumar and E.L.M.A. We have heard oral argument.

Tee ExaMiNer’s Decision

After a careful and thorough review of the record before us, we
have concluded that the examiner’s initial decision both sets forth a
true and complete statement of the facts as they existed in the trade in
question and constitutes a correct and justifiable resolution of the
issues presented for determination. Therefore, we adopt the ex-
aminer’s initial decision (a copy of which is attached hereto and made
a part hereof) asour own.

Exceprions

In excepting to the examiner’s decision, the respondents set forth
identical or similar arguments, many of which simply reemphasize
points or positions made in their initial legal memoranda. The crux
of these exceptions is the proposition that under the Administrative
Procedure Act (5 U.S.C. 500, et seq.) an agency’s ultimate finding must
be supported by substantial and probative evidence, which respondent’s
contend hearing counsel have failed to adduce with respect to the
present allegations of rebating. Instead, they contend in common that
the evidence is “uncorroborated hearsay, based on rumor, gossip, be-
liefs, and statistics which fail to show a specific rebate by any carrier.”
Cited in support of their position, inter alia, are the cases of E'dison v,
Labor Board, 305 U.S. 197 (1938) and Willapoint Oysters v. Ewing,
174 F. 2d 676 (9th Cir. 1949), wherein the courts said in one form or
another that “substantial evidence” included more than “uncorrobo-
rated hearsay” or hearsay cooroborated by mere scintilla.

We, however, affirm the examiner’s analysis of the quality of the
evidence in this record. As pointed out by the examiner in his initial
decision, there is sufficient reliable evidence in the record to corroborate
the hearsay testimony in the record before us.

Moreover, the respondent’s argument that uncorroborated hearsay
may not constitute reliable, probative, and substantial evidence to
support a finding in our administrative proceeding is unfounded. As
appropriately pointed out by hearing counsel, there is a well-developed
trend favoring increased relaxation of the so-called jury trial rules
when making findings in administrative proceedings. There are times
when uncorroborated hearsay can constitute substantial evidence to
support an administrative finding and times when it does not, depend-
ing upon a number of variables. When the conditions are appropriate,
there is nothing, in our opinion, to prevent an examiner from basing

15 F.M.C.
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his decision, which is adverse to a claimant, on hearsay evidence, ¢f
such evidence has sufficient probative force to support the decision.
The sufficiency of the hearsay to support a finding must be judged by
taking into account the convincing quality of the particular hearsay
or lack of it, the opposing evidence or lack of it, and the circumstances.

Indeed, the Supreme Court has most recently handed down a deci-
gion in the case of Richardson v. Perales, 39 LW, 4497 (May 38, 1971),
wherein it hcld that hearsay evidence may constitute substantial evi-
dence supportive of a finding by the hearing examiner adverse to the
claimant., The question therein essentially was what procedural due
process required with respect to examining physician’s reports in a
social security disability claim hearing and whether such reports could
constitute “substantial evidence” supportive of a finding of non-
disability, The court held that the written reports by the physicians
constituted “substantial evidence” not withstanding the reports’ hear-
say character, the absence of cross-examination, and the directly
opposing testimony by the claimant and his medical witness.

Of particular interest are the Court’s comments on Mr. Chief Jus-
tice Hughes’ statement in Consolidated Edison Co. v. NLRB, 305
U.S, at 280: “mere uncorroborated hearsay or rumor does not consti-
tute substantial evidence.” That statement and ones of similar content
have been referred to frequently by respondents in the case presently
before us. The court said in reference thereto:

* * * wo feel that the clalmant and the court of appeals read too much into
the single sentence from Consolidated Edison. The contrast the Chief Justice was
drawing, at the very page cited, was not with material that would be deemed
formally inadmissible in judiclal proceedings but with material “without a
basis in evidence having rational probatlve force.” This was not a blanket re-

Jection by the court of administrative rellance of hearsay irrespectlve of rell-
abllity and probative value, The opposite was the case.

‘While there are, however, certain factual differences between that case
and the one before the Commission, the decision does support the
general assertion that hearsay evidence can constitute, under certain
conditions, substantial evidence to support an administrative finding.

The Court therein was prompted in its analysis by a number of fac-
tors which it felt assured the underlying reliability and probative
value of the evidence in question.

We, likewise, feel that, regardless of the question of corroborating
evidence, the record herein repeatedly indicates that rebating was
practiced by the respondents and substantiates that conclusion with
evidence which, as the examiner indicates under existing conditions
is “logically probative of the existence of the fact sought to be shown.”

15 F.M.C.
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Therefore, respondents’ exceptions to the examiner’s decision based on
his reliance on hearsay evidence are without merit under the present
facts.

Norton, joined by E.L.M.A., also except to the examiner’s con-
clusion that if a finding of violations of the act is supported by this
record (which both lines maintain is not the case), the person nom-
inated by the line to solicit freight in Brazil was its agent for the
purpose of engaging in the alleged rebating transactions. Both Norton
and E.L.M.A. contend it has not been shown on the record that they
knew or should have known that anyone in Brazil, purporting to act
in their behalf, was involved in the transactions that the examiner
suspects may have occurred. Proof that the person nominated by them
to solicit freight in Brazil was their agent for the purpose of engaging
in the alleged transactions is, in their opinion, vital to any finding of
violation of law by either line. Norton and E.L.M.A. contend there
is simply no evidence of this sort on the record.

Having found that the alleged incidents of rebating were proven
on the record, the above exception is without merit. As validly pointed
out by hearing counsel, the Shipping Act cannot be circumvented
through the medium of an agent and therefore, whether the carrier
authorized the agent to rebate, or indeed even knew of such activity,
is not the fundamental concern.

E.L.M.A. further excepts to the examiner’s additional finding of
fact, wherein an incident of rebating was found based on an E.L.M.A.
bill of lading dated January 25, 1970, and & Procafe credit memo-
randum dated January 30, 1970. That finding involves the testimony
of Mr. Anisansel as president of Imperial and exihibits 293, 294, and
295, introduced into evidence as a result of his testimony involving
events which transpired on or after January 19, 1970. ELL.M.A,
argues the alleged violation is outside the scope of the investigation
since the latest time as of when the Commission could have spoken in
utilizing the term ‘“current” and in amending the order to include
present-tense verbs, was as of the date of its amendatory order, i.e.,
January 5, 1970,

The examiner summarily rejected the contention, and E.L.M.A.
excepts to his conclusion on the grounds that it could set precedent
for indefinitely extending the duration of every Commission investi-
gation and that such interpretation would render it unconstitutional
as a violation of the constitutional precept of due process in that
respondents have been denied adequate warning of the “parameters of
the investigation, prior to the hearing, so that they can have time to
prepare therefor.”

15 F.M.C.
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We fail, however, to find any merit in this complaint. The examiner
has given the only logical interpretation to our use of present-tense
verbs and the word “current” in our amended order of investigation.
Respondents have received adequate warning of the parameters of
the investigation in order to prepare their defense. No precepts of due
process have been violated, and the examiner’s rejection of E.LM.A.’S
argument is upheld. o

Also in support of its assertion that it was denied a fair hearing,
E.LM.A. excepts to the examiner’s failure to issue the requested sub-
pena to Imperial for missing documents related to exhibits 293-295
and showing the terms of the purchase of the 5,000 bags of coffee by
Imperial from Procafe. E.L.M.A. asserts that the examiner’s failure
to issue the subpena prejudiced its right to a full and complete cross-
examination of the witness Anisansel concerning its alleged violation
of law in regard to the shipment on the “Rio Bermejo and, therefore,
violates any evidentiary value which may be ascribed to exhibits 293~
295 and Mr. Anisansel’s testimony concerning them.”

Though the record indicates that there may have been some con-
fusion on the part of all parties as to the status of the request for the
subpena, the examiner was correct in finding that the conditional na-
ture of the request by E.L.M.A. for the issuance of the subpena did not
comply with the procedure outlined in the Commission’s rule 9(a) of
the rules of practice and procedure, 46 CFR 502, et seq., and therefore
could not be honored. More importantly, however, was the conditional
nature of the examiner’s original agreement to issue a subpena if a
need exists—a need which the examiner subsequently found in his
judgment did not exist in light of Imperial’s exhaustive search for any
other relevant documents. We affirm that judgment by the examiner
and conclude that E.LL.M.A. has not shown, in our opinion, that the
examiner’s action prejudiced its right to a full and complete cross-
examination of the witness.

Finally, E.L.LM.A. excepts to the examiner’s ruling that he would
limit the cross-examination by any respondent’s counsel of any witness
called during the duration of the hearing “to that part of the witness’
direct testimony in regard to the respondent carrier which that at-
torney represented.” It is F.L.M.A.’s contention that such curtailment
of cross-examination prevented E.L.M.A.s counsel from demonstrat-
ing material inconsistencies and gross defects in Mr. Anisansel’s testi-
mony and therefore vitiates the testimony adduced at the hearing.

The examiner justified his ruling on the ground that it “was made
to avoid undue delay in the conduct of the hearing.”

E.LM.A.’s counsel has properly pointed out the sacred stature of
the right to cross-examination in order to obtain “a full and true dis-
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closure of the facts” under both the Administrative Procedure Act
(section 7(d)) and the Commission’s own rules of practice and pro-
cedure (rule 10(n)). However, under the same Commission rule the
examiner is given the right to limit cross-examination of the witnesses
when, in his judgment, such evidence is (1) cumulative, or is (2) pro-
ductive of undue delay in the conduct of a hearing. The determining
factor is the independent judgment of the presiding examiner, and in
our opinion, his judgment should be upheld unless it results in some
serious miscarriage of justice. E.I.M.A.’s counsel has failed to con-
vince us in the present case of any denial of his right to a full and fair
cross-examination. No miscarriage of justice has resulted from the
examiner’s ruling, and his action is therefore affirmed.

Coxcrusion

We are fully cognizant of the numerous difficulties which face an
inquiry such as this, including among others the problems of non-avail-
ability of witnesses and documents located in foreign countries. Rec-
ognizing these problems, however, it is still our responsibility to
insure that all common carriers by water operating in the commerce
of the United States with foreign countries and its own territories
perform in such manner as not to jeopardize the legitimate and en-
forceable interests of any common carriers participating in the same
trade.

Therefore, our goal in all controversies is to arrive at a just or equit-
able result for all parties in accordance with the mandates of the Ship-
ping Act, 1916, and with a minimum of governmental interference.
‘We trust that in the future when problems such as those now before us
arise in the United States/Brazil trade, we may expect the continued
cooperation of the Government of Brazil in resolving those problems
on an informal basis without resorting to time-consuming and often
pointless litigation. Much progress has been made in resolving the
problems that have traditionally plagued the United States/Brazil
trade, and it is our intent with the cooperation of the carriers con-
cerned, to exert every effort to further develop that long sought after
spirit of cooperation.

‘Whenever possible, Governments should permit commercial inia-
tive to be the chief catalyst in solving problems in ocean commerce.
The Government at either end of a trade route should intervene only
when carriers or conferences are unable to resolve the issues, or when
there is actual or imminent harm to the country’s foreign waterborne
commerce. And the United States certainly will intervene to prevent

15 F.M.C.
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all unjust discriminations or protective devices against our ships or
cargoes, and any other conditions causing detriment to our foreign
commerce. We will do so whether the detriment is caused by commer-
ciul or governmental action.

Carriers should avoid creating situations which necessitate solutions
by regulation, decree or similar Government action. Conferences and
carriers must bear the responsibility to cooperate in maintaining stable
and reliable service.

The introduction to this or any trade of rebating and other malprac-
tices can lead only to chaos, and will produce prohibitive costs to ship-
pers, carriers, and national interests. As a result of this proceeding
and the role played by the parties and Governments concerned, we
hope and expect to see in the Brazil/United States trade the stability
and reliability necessary to serve the best interests of the users and
suppliers of ocean transportation.

Any other exception to the initial decision or requests for findings
not specifically ruled upon herein have been found to be improper or
immaterial, cumulative, or otherwise unnecessary to the decision.

An appropriate order will be entered.

[seAr] (8) Fravos C. Hurngy,
Secretary.
18 F.M.O.
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Docxer No. 68—44
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ORDER

The Federal Maritime Commission instituted this proceeding to
determine whether:

® * * any common carrier by water in the trades between the U.8, Atantic
and gulf coasts and Brazil either alone or in conjunction with other persons,
directly or indirectly, made or gave or are making or giving any undue pref-
erence or advantage to any particular person, locality or description of traffic
to any undue or unreasonable prejudice or disadvantage in any respect whatso-
ever in violation of section 16 first of the act, and whether any common carrier
or other person subject to the act, either alone or in conjunction with, any other
person directly or indirectly allowed or is allowing any person to obtain trans-
portation for property at less than the regular rates or charges then established
on the line of such carriers by means of any unjust or unfair device or means in
violation of section 18 second and 18(b) (3) of the act.

The Commission having fully considered the above matter and
having this date made and entered its report stating its findings and
conclusions, which report is made a part hereof:

It is ordered, That all carriers serving in the northbound trade
between Brazil and the United States, and specifically EL.M.A.,
Loide, and Netumar as the only remaining carriers in that trade of
the respondents found in violation of the Shipping Act, 1916, hence-
forth cease and desist from transporting coffee at less or different
compensation than that specified in the applicable tariff.

By the Commission.

[sEaL] (S) Francss C. HurnEy,
Secretary.

15 F.M.C.
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Companhia de Navegacao Maritima Netumar, Norton Line, Companhia de
Navegacao Loide Brasileiro, Empresa Lineas Maritmas Argentinas, and
Navegacao Mercantil 8/A found ‘to have violated sections 16 second and
18(b) (8) of the Shipping Act, 1616,

Sanford C. Miller for respondents Brodin Lines, Columbus Line,
Holland Pan-American Line, and Northern Pan-American Line.

Harold Mesirow for respondents Booth Steamship Co., Dovar Line,
and Lamport-Holt Line.

Elmer C. Maddy and Beldvin Einarson for respondents Norton
Line and Ivaran Steamship Line.

Donald Macleay and Thomas E. Stakem for respondents Delta
Steamship Lines and Moore-McCormack Lines.

Frank J. McConnell for respondent Navegacao Mercantil S/A.

Frank P. K opp for respondent Georgia Steamship Corp.

Seymour H. Kligler for respondent Empresa Lineas Maritimas
Argentinas,

Renato C. Giallorenzi for respondent Companhia de Navegacao
Maritime Netumar.

Marvin J. Ooles, Neal N. Mayer, and William T'. Foley, Jr., for
respondent Companhia de Navegacao Loide Brasileiro.

Phillip J. Harter for intervener Department of Transportation.

Donald J. Brunner, Paul Fitzpatrick and James L. Malone, hearing
counsel.

Ixrriar, Decisiox or Hemseer K. GRreer, PresmiNe Examiner!

This proceeding was instituted for the purpose of determining
whether any common carrier by water in the trades between the U.S.

1 This decislon became the decision of the Commission Dec. 8, 1871.

15 F.M.O.
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Atlantic and gulf coasts and Brazil either alone or in conjunction
with other persons, directly or indirectly, made or gave any undue
preference or advantage to any particular person, locality, or de-
scription of traffic to any undue or unreasonable prejudice or disad-
vantage in any respect whatsoever in violation of section 16, first, of
the Shipping Act, 1916 (the act), and whether any common carrier
or other person subject to the act, either alone or in conjunction with
any other person, directly or indirectly, allowed any person to obtain
transportation for property at less than the regular rates or charges
then established and on the lines of such carriers by means of any
unjust or unfair device or means in violation of section 16, second,
and 18(b) (3) of the act. During the course of the hearing and upon
motion by hearing counsel, the order of investigation was amended to
expand the proceeding to determine whether any common carrier by
water “made or gave or are making or giving undue preference or
advantage” or whether any common carrier by water or other person
subject to the act, either alone or in conjunction with any other person,
directly or indirectly, “allowed or is allowing” any person to obtain
transportation of property at less than the regular rates.

Common carriers by water made respondents are Brodin Line,
The Booth Steamship Co., Ltd. (Booth), Columbus Line, Inc., Com-
panhia de Navegacao Loide Brasileiro (Loide), Companhia de Nave-
gacao Maritima Netumar (Netumar), Delta Steamship Lines, Inc.
(Delta), Dovar Line, Empresa Lineas Maritimas Argentinas
(ELM.A.), Georgia Steamship Corp., Holland Pan-American
Line (HOPAL), Ivaran Line, Lamport-Holt Line, Limited, Nave-
gacao Mercantil S/A (Navem), The Northern Pan American Line
S/A (NOPAL), Montemar S.A. Commercial Y Maritima (Montemar)
Moore-McCormack Lines, Inc. (Moormac), and Norton Line. The
Department of Transportation intervened but took no active part in
the proceeding.

Finpines or Facr

1. The northbound trade between Brazil and the United States
involves many Brazilian produced commodities, including coffes,
cacao, sisal, binder twine, castor oil, and Brazil nuts. The trade is
highly competitive and the profit margin narrow. Brazilian exporters
and U.S. importers carry on their negotiations principally by means of
telex and cable communications. Offers and counteroffers include not
only the price of the commodity but the privilege of selecting the
vessel on which the shipment will be made.

156 F.M.C.
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2. Brazilian exporters quote two prices for their products, the lower
price being conditioned upon the right of the exporters to select the
vessel. The importers pay the freight charges but generally they will
waive the right to select the vessel in order to obtain the commodities
at the lower prices or to obtain other benefits.

8. The term “points” is used in negotiations for the sale and purchase
of coffes as well as the price per bag. A bag of coffee weighs 182 pounds
end a point represents one hundredth of a cent per pound, or 1.32
cents per bag.

4, The importers and exporters in negotiating the terms of their
purchase and sale agreements by telex and cable frequently use the
terms “rebate,” “freight rebate,” and “freight kickback.”

5. The U.S. importers have not been shown to have received freight
rebates directly from the carriers, The benefits they receive in return
for relinquishing their right to select the vessel, insofar as the record
discloses, emanate from the lower prices paid or from credits on
account accorded to them by the Brazilian exporters.

6. When the dual-quotation system results in the selection of the
vessel by the Brazilian exporters, the vessels selected are of foreign
flag lines.

7. The U.S. fiag lines, Delta and Moormac, have experienced signifi-
cant losses of revenue for the reason that they have refused to rebate.
While this loss of revenue generally results in connection with the car-
riage of all commodities in the trade, the loss has been particularly
evident with respect to coffes. Delta and Moormac have been tradition-
ally the predominant carriers of coffee.

8. Prior to 1957, Delta carried over 70 percent of the coffee exported
each year from Brazil to U.S. gulf coast, but during the period from
1958 to 1968, its carryings steadily decreased to 28.57 percent, and
during the first 9 months of 1969, it carried 12.86 percent E.L.M.A.’s
yearly carryings rose from 8.08 percent in 1958 to 10.12 percent in
1968, and during the first 9 months of 1969, to 27.57 percent. Navem
entering the trade in 1968, carried 11.69 percent, and during the first
9 months of 1969, it carried 18.51 percent.

9. During 1956, Moormac carried 47 percent of the coffes exported
from Brazil to the U.S. east coast, which share steadily decreased each
year and to 26 percent in 1968, The carrier with the most significant
increase in the carriage of coffes during this period was Loide, from
7T percent to 30 percent.

10. Rebating was a subject openly discussed by Brazilian shippers in
the presence of representatives of U.S. flag lines. Brazilian exporters
have refused to do business with the U.S. flag lines because those lines
would not offer rebates.

- 15 F.M.0.
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11. U.S. importers generally accepted the existence of the practice
of rebating by some lines and it was common knowledge “on the street”
that the practice existed.

12. Rebating has been a subject discussed between officials of U.S,
flag lines and Brazilian officials during attempts to eliminate the
practice,

13. During periods covered by this investigation, the Brazilian Gov-
ernment issued decrees to enhance the carriage by their national flag
lines.

14. The U.S. flag lines offer equal or better service than the lines se-
lected by Brazilian exporters under the dual-quotation system.

Additional findings of fact as applicable to the individual respond-
ents will be set forth hereinafter.

PosiTioNn oF THE PARTIES

Hearing Counsel

Hearing counsel contend that the record shows widespread rebating
by many respondent carriers to exporters of Brazilian commodities,
the passage on of all or part of the benefits of the rebates to American
importers through the medium of price reductions, and specific viola-
tions of sections 16, first and second, and 18(b) (3) of the act by Loide,
Navem, E.L.M.A., Netumar, and Norton. They rely on the evidence
which demonstrates that it is common knowledge in the trade that
rebates are made by certain respondents and that the practice has been
common since January 1964, with scattered instances dating back to
1960. They find probative value in the opinion of experts in the trade
given on the basis of personal knowledge derived from discussions with
Brazilian exporters, contacts with representatives of their carrier
competitors, and reports from carrier traffic and sales personnel. Rec-
ognizing the abundance of hearsay evidence in the record, they pro-
pose a liberal application of the substantial evidence requirement and
contend :

Quite aside from whether there has been certain corroborating circumstantial
evidence, hearing counsel contends that to the extent their proposed findings of
fact rest on wholly hearsay evidence they nevertheless constitute substantiai
evidence upon which the Commission may rely in making findings.

The requirements of APA section 7(c¢) calling for Commission findings based
only upon reliable, probative, and substantial evidence can be, and indeed in
this proceeding are, met by hearsay evidence alone,

In support of their contention, the statement of Judge Hand in
N.LR.B. v. Remington Band, 94 F. 2d (2d Cir., 1938) at page 873,
cert. den, 304 U.S 578, is quoted :

156 F.M.C.
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* # % more rumor will (not) serve to support a finding, but hearsay may do
o if more 1s not convenlently available, and if in the end the finding is supported
by the kind of evidence upon which reagonable persons are accustomed to rely
in gerious affairs.

Relating this proceeding to the fact that witnesses and documentary
evidence in Brazil cannot be made available to the Commission, Judge
Hand is further quoted from @ and 0. Merriman Co. v. Syndicate
Publishing Co.,207 F. 515 2d Cir., 1913), at page 518:

If this is not evidence I can see no way of getting any better, and the fact cannot
be established at all. Surely the law Is not so unreasonable as that.

Also cited is JoAn Bene & Sons, Ine, v. F.T.C., 209 F. 468 (24 Cir,,
1924), and quoted is the Court’s statement at page 471 that:

‘We are of opinion that evidence or testimony, even though legally incompetent,
if of the kind that usually affects fairminded men in the conduct of their dalily
and more important affairs, should be recelved and considered ; but it should be
done fairly * * *

Professor Davis (2 Davis, Administrative Law T'reatise, 14,10 (1958))
is quoted on the question of evaluation hearsay as:

(a} The alternative to reliance on the incompetent evidence; (b) the state of
the supporting and opposing evidence, if any; (¢) the policy of the program being
administered and the consequences of a decision either way; (d) the lmportance
or unimportance of the subject matter and considerations of economy of govern-
ment: (e) the degree of efficacy or lack of efficacy of cross-examination with
respect to particular hearsay declarations.

To demonstrate the flexibility of the substantial evidence requirement
and the problem faced in applying it, Jacobowits v. United States, 424
F. 2d 555 (Ct. Cl. 1970), at page 561 is cited and the Court’s discussion
of the problem quoted :

‘What, then, 18 substantial evidence? This is a constantly recurring problem
which has troubled courts for a long time. A precise definition of substantial
evidence is difficult to express in a way that will make it applicable te all situa-
tions 1n all cases, This is so, because there are so many factors that have to be
ronsidered, such as different statutes and regulations, “‘good” hearsay and “bad”
hearsay (which are difficult to define), whether or not hearsay is objected to or
corroborated, and if corroborated, by what and how much and whether the hear-
say s contradicted by direct, legal, and competent evidence and whether the
agency has subpena power.

Hearing counsel further cite, United States em rel Dong Wing Ott v.
Shaughnessy, 118 F, Supp. 745 (S.D.N.Y., 1084), at page 750 to sup-
port the argument that “Congress has explicitly avoided the require-
ment of competent evidence to support findings in the Administrative
Procedure Act.” Also relied upon is American Rubber Products Corp.
v. N.L.R.B., 214 F, 2d 47 (7th Cir., 1954). They point out that the
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evidence adduced is not contradicted and argue that under the cir-
cumstances here appearing, hearsay evidence may support administra-
tive conclusions if more is not conveniently available.

Bespondents

Those respondents having filed briefs contend in common that hear-
ing counsel have not adduced evidence which is substantial as required
by the Administrative Procedure Act to support an Administrative
Agency’s conclusions. The evidence is characterized as uncorroborated
hearsay, based on rumor, gossip, beliefs, and statistics which fail to
show a specific rebate by any carrier. They rely principally on Edison
v. Labor Board, 805 U.S. 197, 230 (1988), wherein the Court is com-
menting on the substantial evidence requirement, stated :

The statute provides that the rules of evidence prevailing in courts of law
and equity shall not be controlling. The obvious purpese of this and similar pro-
vigions is to free administrative boards from the compulsion of technical rules
g0 that tbe mere admission of matter which would be deemed incompetent in
Jjudicial proceedings would not invalidate the administrative order * * * But
this assurance of a desirable flexibility in administrative procedure does not go
3o far as to justify orders without a basis in evidence having rational probative
force. Mere uncorroborated hearsay or rumor does not constitute substantial
evidence.

Also cited is Willapoint Oysters v. Ewing, 174 F. 2d 676 (9th Cir.,
1949), at page 690, wherein it was held :

The requirement that the administrative findings accord with the substantial
evidence does not forbid administrative utilization of probative hearsay in making
such findings. Such construction would nullify the first portion of section 7(c)
Administrative Procedure Act providing for the receipt of such evidence.

The degrees of probative force and reliability of hearsay evidence are infinite
in variation, and its use by administrative bodies, ex necessitate, must in part be
governed by the relative unavailability of other and better evidence. However
since ‘“‘substantial evidence"” includes more than “uncorrobated hearsay:” and
“more than a mere scintilla,” the findings to be valid, cannot be hased on hearsay
alone, not upon hearsay corroborated by mere scintilla. Founded upon these re-
quirements, the test whether the evidence is “substantial,” is whether, in the
individual case before the court, there i “such relevant evidence as a reasonable
mind might accept as adequate to support a conclusion,”

Norton refers to Cohen v. Perales, 412 F. 2d 44 (5th Cir., 1959), re-
hearing denied, 416 F. 2d 47, cert. granted sub. nom. Elliott L. Rich-
ardson, Secretary of Health, Education, and Welfare v. Pedro Perales,
402 U.S. 389 {(1970) 2, as the most recent confirmation of the substantial
evidence rule. This case cites most of the authorities relied upon by
respondents, ‘

3 The question of the probative value of hearsay may be decided by the Supreme Court
in this appeal.

15 FM.C,
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Brodin, Columbus, and Nopal criticize hearing counsel’s inference
that all respondents were rebating and that uncontradicted evidence
involves these carriers. Failure to rebut by evidence, if made a factor
is seen as imposing the duty on a carrier to contradict rumors passed
by competitors. Ivaran Lines contend that the general statement by a
witness that he knew all lines were rebating is not reliable or proba-
tive evidence and that no substantial evidence has been adduced to im-
plicate this respondent in any malpractice. Netumar sees only rumor
displayed on the record and points out that knowledgeable executives
engaged in the trade could not cite any instance of rebating. Navem
refers to the many reasons which may influence vessel bookings to
include friendship, business relations, national pride, and competi-
tion as well as efficiency in carriage, and also the necessity to use any
vessel available to get the coffee to the buyer on a specified date.

The testimony relied upon by hearing counsel to involve Loide,
Netumar, Navem, ELMA, and Norton with deals made between Im-
perial, a U.S. importer and Procafe, a Brazilian exporter, is said by
them not to demonstrate that the carriers were rebating but only to
ghow that a credit arrangement existed between Imperial and Procafe,
not involving the carriers.

Norton, in general agreement with other respondents that only
uncorroborated hearsay has been adduced, goes into some detail re-
garding the coffee trade, pointing out that Brazilian exporters are
allowed to register coffes sold 90 days before exportation, which regis-
tration guarantees the price for that period ; that special contracts are
allowed for large roasters which result in a decrease in the price of
Brazilian coffee which is called “special coffee”; that the Brazilian
(Gtovernment gives gratuities in exchange for buying more Brazilian
coffee, not in the form of currency, but called “advisos”; that the
Brazilian Government may set & minimum price for coffee in order to
conserve foreign exchange and the importer will at times be invoiced
for this price but when the world price is above the minimum price
some companies will issue a debt advice to evidence the difference be-
tween the Government price and the sales price. It is contended that
the evidence does not show any credit advices to be for sales below
the minimum price, although credits in evidence were said to be re-
bates. It is further contended by Norton that the hearing was fund-
mentally unfair in that the examiner was disposed to admit evidence
because if it was not admitted, hearing counsel could not prove their
case, The examiner is admonished to stay within his role as a judicial
officer and to reach a decision based on evidence, and that as the evi-
dence is unsupported hearsay, this proceeding should be discontinued.
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This investigation is seen by Norton as an attempt by the Commission
to interfere with U.S. relationships with Brazil, contrary to the comity
of nations.

E.LM.A. in general agreement with other responents as to the
quality of the evidence, objects to the curtailment of its right to cross-
examine under the examiner’s ruling that cross-examination of a wit-
ness would be limited to the respondent or respondents regarding
whom the witness testified. It further contends that the incidents hear-
ing counsel rely on to demonstrate a violation of the act by this re-
spondent, occurred subsequently to the time period set forth in the
amended order of investigation and are thus beyond the scope of this
investigation. Additionally, that rebating has not occurred as the al-
leged payments by this carrier were made prior to the payment of
freight by the consignee. The examiner’s refusal to issue a subpena
duces tecum directed to Imperial is said to be error.

Loide argues that the evidence adduced is only uncorroborated
hearsay which cannot be the sole basis for findings; that the expert
testimony is of no value as such testimony must be based on facts oc-
curring, not on conjecture. Hearing counsel’s case is considered weak,
unrelizble, and farcical and insufficient to support a finding of rebat-
ing as to Loide. It contends that Loide always received the full freight
and never offered or paid a rebate.

Georgia Steamship Corp. moves that it be dismissed as a party as
the record is totally bereft of even a scintilla of evidence that it en-
gaged in malpractices. Other respondents did not file briefs.

Dr1scusston

The briefs deal primarily with the question of rebating for the
reason that hearing counsel rely principally on that practice to estab-
lish violations of the act. Nevertheless, the issues presented by the
order of investigation, as amended, are broader and other violations of
sections 16 first and second and 18(b) (8) are also involved. For brev-
ity and convenience, the term “respondents” as hereinafter used refers
to those having filed briefs.

The basic issue is whether the record discloses substantial evidence,
hearsay and direct or circumstantial, sufficient to support findings of
violations of the act. In Unapproved Section 16 Agreements, S. Afri-
can Trode, T FM.C. 159 (1962), at page 169, the Commission held :

The welght to be accorded the statement of someone not on the stand (le.,

hearsay) does not govern and should not be confused with its admissibility. If
competent under the criteria applicable in an administrative proceeding, the
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statement 18 recelvable In evidence and may be used to support agency action if
there 18 at least some other supporting proof in the record of a direct nature.
There 13 no question here as to the exclusive use of hearsay. To the contrary,
there 18 more than ample proof in the record, both oral and written and oftea
gquarely related to and corroborative of the hearsay evidence to Justify accord-
ing the latter credibllity and weight. S8ee N¥.L.R.B, v. Remingion Rand, 84 F. 24
802, 878 {CA 2, 1938), cert. den, 804 U.8. §70.

This decision is consonant with the authorities cited by the respond-
ents. These cases do not, however, resolve the question of the quality
of the evidence necessary to support hearsay beyond holding that a
mere scintilla or remote hearsay is insufficient. The Court in discussing
substantial evidence in Universal Camera Corp. v. N.L.R.B., 340 U.S.
474 (1961) at page 496 held:

We intend only to recognize that evidence supporting a conclusion may be less
substantial when an impartial, experienced examiner who has observed the wit-
nesses and lived with the case has drawn conclusjons * * *, The findings of the
examiner are to be considered along with the consistency and inherent proba-
bility of testimony. The significance of his report, of course, depends largely on
the importance of credibility in a particular case. To give it this signficance does
not seem to us materially more difficult than to heed the other facts which in
sum determine whether the evidence is “substantial.”

The direction In which the law moves is often a guide for decision in particular
cases, and here it serves to confirm our conclualon. However halting its progress,
the trend in litigation is toward a rational inquiry into truth, in which the tri-
bunal considers everything “logleally probative of some matter requiring to be
proved.”

The Court in International Ass'n. of Maohinists v. N.L.R.B.,110 F. 2d
29 (D.C. Cir., 1939), at page 85, affirmed 311 U.S. 72, stated :

In the decision of questlons of fact, the Board’s findings are made conclusive,
1£ supported by evidence which must be substantial, But it 15 only convinelng, not
lawyer's evidence, which 18 required. The Board is not limited to rules of evidence
prevalling In courts of law or equity. The evidence must be such as a reasonable
mind might accept, though other like minds might not do so * * *. We are re-
quired to sustaln the Board’s findings, if reasonable minds, unbhampered by
preconceptions derived from the technical law of evidence, might diifer as to
conclusions to be drawn from the evidence presented.

Analysis of the cases cited by the parties and other authorities leads to
the conclusion that the substantial evidence test is flexible and when, as
here, direct evidence of the actual payment by carriers to Brazilian ex-
porters is not available, the test is whether the hearsay is supported by
the evidence, direct or circumstantial, which a reasonable mind might
accept as logically probative of the existence of the fact sought to be
shown. '

As a background for the determination of whether any particular
respondent has violated the act, it is appropriate to examine the entire

record and make preliminary determination of whether rebating has
15 F.M.C.



MALPRACTICES-—BRAZIL/UNITED STATES TRADE 73

been a general practice in the trade at times covered by this investi-
gation.

The record abounds with hearsay evidence that rebating was prac-
ticed. It would be unduly burdensome and of little value to refer to
every document of record or to set forth the testimony of every witness
which was received as relevant to this general question. The record is
voluminous. Typical are the reports made by U.S. line representatives
to their home offices setting forth the results of their investigations into
the reason for the failure to obtain cargo. Many of these reports were
supported by the testimony of the author. Not all of the statements
made in the reports were based upon remote hearsay but on statements
made to the author by exporters who expressed facts within their per-
sonal knowledge. Rebating was accepted as an element of doing busi-
ness by Brazilian exporters. It was a subject openly discussed among
themselves and in the presence of representatives of U.S. flag lines.
There is testimony that Brazilian officials admitted that the practice
existed. A former representative of a U.S. flag line testified that when
stationed in Brazil, he constantly visited exporters and carrier repre-
sentatives and as a result of his discussions with these individuals, he
knew that Brodin, Booth, Columbus, Loide, E.L.M.A., Ivaran, Lam-
port-Holt, Navem, Montemar, and Norton were rebating. There is ad-
ditional hearsay which involves foreign flag respondent carriers in the
practice.

If as hearing counsel contend, hearsay alone may support findings
when other evidence is not conveniently available, the fact is well es-
tablished. There is, however, reliable evidence to corroborate the hear-
say. The fact that dual-quotations dependent upon the selection of the
vessel were made by Brazilian exporters to U.S. importers is estab-
lished by direct and uncontradicted evidence. It is equally well estab-
lished by the testimony of individuals directly engaged in dealing with
Brazilian exporters, that Moormac and Delta were refused cargo be-
cause these lines did not rebate. Statistics demonstrate that these lines,
during the relevant periods, experienced significant decreases in the
carriage of cargo in this trade, although the service they offered was
equal to or better than the lines gaining business. There is the testimony
of a New Orleans importer that in his experience, discounts were of-
fered on his purchases if shipments could be made on vessels of Loide,
Navem, and E.L.M.A. The negotiation between U.S. importers and
Brazilian exporters were mainly conducted by telex and cable com-
munication, These documents, received in evidence because relevant to
the issue of violations of the act and as they reflect the terms of the
transactions, were from the records of importers maintained in the
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ordinary course of business, and bear the guarantee of reliability which
is found in the accuracy which inheres in the performance of routine
work. As they represent conditions, offers and counteroffers made con-
temporaneously with the transactions with which they were concerned
and without contemplation of the use of the information in any con-
troversy, they may be accorded the assurance of a high degree of
accuracy. Further, they represent the best evidence obtainable as to
the negotiations to which they relate and there is a practical necessity
of their being received if evidence is to be had of the offers, counter-
offers, and conditions of sale imposed by or agreed upon by Brazilian
exporters. See United States v. Wescoat, 49 F. 2d 193 (10th Cir,, 1981),
at page 195. These documents reflect that a lower price is offered by the
exporter if the cargo is shipped on certain foreign flag lines, or, if the
exporter has the right to select the vessel, Itt the negotiations, the terms
“rebates,” “freight rebates,” and “freight kickbacks” appear. Some
examples taken from the records of these negotiations follow: “Also
indicate exact rebate we would receive. We have one steamer of Lloyd
Brasileiro called Loide Guatamala 25/7 tp New Orleans and another
possibility working with Navem which will be confirmed later;”
“What would the rebate be? The rebate in 5,500 bags is 80 cents per
bag, i.e., 15 for you and 15 for us;” “Re: freight rebates, Largest we
have heard is Loide which 80 R 80 Brazilian cents or about 30 R 30
U.S. cents per bag;"” “Above prices rock bottom and including freight
rebate which we can reasonably expect for that period and therefore
choice of steamers would have to be ours;” “However, freight kick-
backs for our account;” “Parafours still traded locally equivalent
88.90/84.10 duly considering freight rebates;” “Freight rebate obtain-
able 10-15 points;” “Meanwhile, there is a discount steamer.” There
can be no doubt that U.S. importers and Brazilian exporters recog-
nized that rebating was a factor to be considered in their transactions.
Delta’s president, a qualified expert on transportation conditions in
the trade, testified that in his opinion, Loide, Navem, and E.LL.M.A.
were rebating. This opinion testimony has been attacked as based on
facts not of record, however, the witness founded his opinion on sta-
tisites, reports received from subordinates stationed in Brazil, and on
personal conversations with Brazilian officials. This opinion is ac-
corded probative value on the question of the general practice in the
trade. In Standard Oil Co, v. Moore, 215 F. 2d (0th Cir., 1958), at
page 218, the Court held :

It i8 a common practice for a prospective witness, in preparing himself to ex-
press an expert opinion, to pursue pretrial studies and investigations of one kind
or another. Frequently, the information so gained is hearsay or double hearsay,

15 F.M.0.



MALPRACTICES—BRAZIL/UNITED STATES TRADE 75

in so far as the trler of facts Is concerned. This, however, does not necessarlly
stand in the way of receiving such expert opinion in evidence, It is for the trial
court to determine, in the exercise of its discretion, whether the expert's sources
of information are sufficientiy reliable to warrant reception of the opinion.

Logically probative of the fact that rebating exists and has existed
in the trade is that there is no basis whatsoever for a belief that the
Brazilian exporter would accept a substantial loss of revenue merely
for the privilege of selecting the vessel. The trade is highly competitive
and the profit margin small. Patriotism was ruled out by the testimony
that profit was the basic motive of persons engaged in the trade and in
any event, this motive, as well as Brazilian Government decrees, would
not apply to non-Brazilian flag lines. The only incentive for the ex-
porter to select the vessel would be that he would profit thereby and
the only source of profit, or even funds to reimburse him for the loss
of revenue incident to accepting a lower price, would be the carrier he
selected. The fact that the importer pays the full freight and does not
directly receive a rebate from a carrier would not detract from the
conclusion that rebating is practiced. Rebating or refunding any por-
tion of the freight by any manner or means, directly or indirectly, is
prohibited by the act. If, as here, monetary consideration given to a
shipper by any device is traceable to the freight paid by that shipper,
rebating is shown.

While there are other factors which may enter into the selection of a
vessel, this record considered as a whole demonstrates that rebating
was the primary reason, i

It 1s concluded that the practice of rebating has existed in the trade
since 1964.

Hearing counsel rely upon transactions between Imperial Commodi-
ties Corp. (Imperial), a New York based importer of coffee, and Pro-
cafe and Stockler, Brazilian exporters of green coffee, to prove specific
violations of the act by respondents Norton, Loide, Navem, Netumar,
and E.L.LM.A, As to these transactions, the following additional facts
are found.

ApprtioNaL Finpings oF Facr

I, Asto Norton:

A. On June 26, 1967, Norton issued four bills of lading for shipment
of coffee from Stockler to Imperial. The negotiations between Imperial
and Stockler prior to the shipment included a telex from Imperial
stating, “Ship Svenskund 1,000 bags New York 500 Philadelphia 15
pts per lb rebate this steamer our account.” The shipment was made
via that steamer and on July 7, 1967, Stockler credited $297 to Im-
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perial’s account as “Rebate on freight regarding 1,500 bags coffee
shipped on board S.S. ‘Svenskund’. (15 points per pound).”

B. On May 16, 1969, Norton issued bills of lading for shipment of
coffee from Procafe to Imperial, A total of 1,000 bags was carried on
the Dorotea. Negatiations between Procafe and Imperial prior to ship-
ment included a telex exchange which included, “We now show 750
bags balance undestined, What we would like now is.to have a total of
1,500 bags S/L 600 to be shipped on the Dorotea to New York at prices
reflecting freight rebate of 20. Repeat freight rebate of 20 points.”
“Minimum 2,000 bags Dorotee in order with us if owners accept ghipt
basis minimum 20 points discount. Shipt 750 bags balance C1487 and
1250 bags S/L 600 against C1484.” On May 22, 1969, Procafe issued to
Imperial a credit memorandum for “Excess on the following invoice :-
1.250/Dorotea, 248.50; 750 bags idem 148,50,” a total of $396, represent-
ing 20 points.

C. On September 26 and 29, 1969, Norton issued bills of lading for
ghipments of coffee from Procafe to Imperial from Santos and Paru-
nagua to New York, option Philadelphia. The coffee was carried on
the Gudmundra, a Norton vessel. Negotiations between Procafe and
TImperial by telex, prior to shipment, included, “We have another re-
bate steamer by the name of “Gudmundra” and she is sailing the day
after tomorrow southbound and paying 20 points.” “We were calling
you to see how your rebate dept. was functioning.” “If we close a total
of 2,500 bags they will pay 38 points whilst 1,000 bags the rebate is 30
points.” On 4,000 bags shipped, Procafe credited Imperial $1,760
representing 33 points.

D. On March 18, 1970, Norton issued bills of lading for a shipment
of coffee by Procafe to Imperial from Paranagua to Philadelphia.
Five hundred bags of coffee were carried on the Norton vessel
Gudmundra. Procafe credited Imperial with 80 points on this ship-
ment,.

II. As to Netumar:

A. On March 28 and 29, 1968, Netumar issued bills of lading for a
shipment by Procafe to Imperial from Paranagua on the Netumar
vessel Diana. The transaction between the importer and exporter in-
volved 50,000 bags of coffee. This shipment involved 6,250 bags only.
The negotiations between Procafe and Imperial by cable included,
“We accept stklot 600 34.35 Delmundo ta New Orleans.” The response
was, “Please ship 6,250 bags our Paranas Diana destination later pro-
vided price changed to 83.37 FOB.” 6,250 B/C Parana price reduced
to 33.37 FOB.” Imperial purchased the coffes at 83.75 cents per pound
and Procafe invoiced it at 33.87 cents per pound, a 38 point allowance
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because Imperial agreed that the shipment would be carried on the
Diana.

B. On March 21 and 22, 1968, Netumar issued bills of lading on ship-
ments of coffee by Procafe from Paranagua to Imperial. The shipment
was handled by the Netumar vessel Dalilz and involved a portion of
the 50,000 bags referred to in (A) above. Procafe credited Imperial
on this transaction with $4,180 which represented 38 points on 8,250
bags of coffee.

C. On June 30, 1969, Netumar issued a bill of lading for shipment
of 5,000 bags of coffee by Procafe from Santos to Imperial on the
Netumar vessel Pedro Teiweira. The negotiations preceding the ship-
ment between the importer and exporter included, “We are thinking
of Netumar Line’s Pedro Teiweira . . . What do they indicate in the
way of rebate.” “You may ship 7,500 bags per the SS Pedro T eimeira
to New York . . . 15 cents per bag rebate against PO 1,614 and have
purchase price PO 1,818 remain unchanged at 33.50.” “The rebate on
the 5,500 bags is 30 cents per bag, i.e., 15 for you and 15 for us, total
amount around doll. 825 each . . . The rebate will be the same as for
Pedro Teixeira for quantities of 5,000 bags or more.” Five thousand
bags were carried on the Pedro Teimeira. Imperial received a credit on
July 4, 1969 of $750 or 15 cents per bag, one-half of the 30 cents per
bag credit.

III. Asto Loide:

A. Under a Loide bill of lading, a shipment arrived in New Orleans
on December 19, 1967, from Central CO-OP of Coffee Culture to Im-
perial of 1,000 bags of coffee. The negotiations between the exporter
and importer included, “Zoéide Peru to New Orleans, On this vessel we
to receive difference 500 old cruzeiros.” On this transaction, Procafe
credited Imperial with the 500 old cruzeiros.

B. Under a Loide bill of lading, Procafe shipped to Imperial 500
bags of coffee on the Loide vessel Sunny Lady which arrived in Phila-
delphia on April 13, 1970. The negotiations between the importer and
exporter prior to the shipment by telex exchange included, “We have
tried to find a possibility of downgrading a total of 1,000B to shipped
‘Sunny Lady’ but cannot do better than 24 points. Please instruct.”
Imperial replied, “Regret cannot ship total 1,000 bags as our buyer
requests shipment to be made on two steamers, Apprec ur efforts. Will
have to accept 24.” As resolved by the parties, “500 bags Sunny Lady.”
Imperial received a credit from Procafe of 24 points on this transac-
tion.

IV. AstoNavem:

A. Under a Navem bill of lading dated April 16, 1963, a shipment,
from Procafe to Imperial of 1,500 bags of coffee was carried on the
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Navem vessel Corina from Santos to Houston. On April 22, 1968,
Procafe credited Imperial’s account in the amount of $752.40 “Excess
our invoice value covering shipment of 1,500 bags of coffee per SS
Corina,” a 88 point reduction, The negotiations for this transaction
included, “Ship 1500 B/C—Corina . . . reducing price to 34.12.”

B. Navem issued bills of lading dated June 4, 1969, for shipments
from Procafe to Imperial of 4,000 bags of coffee on the Corina. On
this transaction, Procafe allowed Imperial a credit of 20 points which
amounted to a “shade over $1,000.”

C. Under Navem bills of lading dated June 10-11, 1969, Procafe
shipped 5,000 bags of coffee to Imperial on the Piratini from Santos,
Negotiations between the importer and exporter included “We offer
firm FOB—basis sight draft—>5,000 b/c/S/L 600 34.25. If Piratini
0.98 less.” Imperial accepted and received a credit of 33 points, ap-
proximately $2,500. The telex exchange between these parties included,
“Are we to understand that you really will not get the rebate unless
the quantity is 21,000 bags ¢”

D. Under a Navem bill of lading dated July 17, 1969, 4,500 bags of
coffee were shipped by Procafe to Imperial from Santos. The telex
negotiations included, “Re 4.500 bags have now firm 35 cents per bag
from Navem for shipment SS Maren Skou. . . .” “Pls ship the 4,500
bags on the Maren Skou to New Orleans intransit Vancouver. 35 cents
per bag split.” Procafe credited Imperial on this transaction with
1714 cents representing its share the split.

V. Asto EL.M.A.:

A. Under an E.LM.A. hill of lading dated January 25, 1970, Pro-
cafe shipped to Imperial 5,000 bags of coffee. The telex negotiations
between the importer and the exporter included, “We wud like to
downgrade quality on Jan shipt however wud prefer New Orleans
destination. See what can be done.” “Cud downgrade quality and re-
duct price by 25 points. Shipment scheduled for 8/8 Ric Bermoje to
N.O. leaving P’gua 21.1.70” The shipment was made on the Rio
Bermoje. On January 30, 1970, Procafe issued a credit memorandum
to Imperial for “Allowance of 25 pts. on 5,000 bags of coffee shipped
‘Rio Bermoje’ re downgrading of quality,” which amounted to $1,850.
Imperial would not have put the shipment on this vessel without get-
ting a credit. This vessel was not the only vessel available as Delta had
a fairly regular schedule and could have carried the shipment.

V1. The term “downgrade” was a code term used by Imperial and
Procafe to represent a credit because of shipment on a certain des-
ignated vessel. The term “discount” as used in their negotiations had
& similar meaning.

15 F.M.C.
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VII. Imperial did not directly receive a rebate from any carrier,
its benefit derived from permitting Procafe or Stockler to select the
vessel having been in the form of credits on account. The funds used
by Procafe or Stockler for credits to Imperial represented payments
to them by the carriers.

The question presented as to these transactions is whether there is
substantial and convineing evidence to corroborate the hearsay testi-
mony of Imperial’s president that the funds used by the exporters for
crediting Imperial's account came from payments received by the
exporters from the carriers. Imperial’s president had no first hand
knowledge of what went on between the exporters and the carriers
and his firm had not received a freight rebate directly from any car-
rier, Nevertheless, in evaluating the testimony of Imperial’s president,
it is apparent that he was well aware that the vessels were the source
of the credits, for one reason, that he had been so told by Procafe of-
ficials “in plain English.” This testimony is hearsay but not remote
hearsay as the individuals who received the funds from the carriers
supplied the witness with the information. Corroboration is found in
the records of the transactions between the exporters and Imperial
and as their negotiations were conducted exclusively by telex and
cable, these records are the best evidence available. The term “rebate”
was used frequently in the negotiations. It would be naive to believe
that individuals experienced in shipping were not conversant with
the meaning and intent of the term; that it related to freight. E.L.M.A.
attempts to discount the testimony as to the meaning of the term
“downgrade” used by the parties for the reason that the witness had
not been the person directly connected with the arrangement between
Procafe and Imperial, and those adopting the code word did not appear
to testify. However, Imperial’s president charged with responsibility
for the carrying on of the company business was aware of the meaning
of the term. “Discount” also appears in the negotiations and in at least
one transaction, it was used interchangably with the word “rebate.”
The established pattern of the negotiations between the importer and
the exporters was that benefits would acerue to the importer provided
the exporters selected the vessel and that “downgrade” or “discount”
related to these benefits. The finding that rebating was widely prac-
ticed in the trade gives support to the conclusion that these transac-
tions involved credits related to freight. The fact that the U.S. flag
lines, not rebating, carried none of the coffee involved has significance.
Imperial’s president testified that he would not have used the vessels
selected by the exporters had his firm not been offered something in
return for permitting the exporter to select the vessel.

15 P.M.C.
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As above discussed, the only motive for exporters from Brazil to
insist on the right to select the vessel would be that they would some-
how profit by the selection. It cannot be determined whether the ex-
porters passed on all or only part of the funds received from the
carriers except that in two of the transactions, there was a split, a
fact which denotes that the exporters were not using their own funds
to credit Imperial but that the funds came from a third source. De-
spite the admitted lack of knowledge of direct rebating or payment
by carriers to the exporters, Imperial’s president was well aware of
the source of the funds representing his firm’s credits, testified that
Stockler was not a philanthropic organization engaged in giving money
away and that they must have gotten the money from a third party.

If there was any source other than the carriers, to so find would
* strain credulity. Patriotism could not have been a motive for selecting
a vessel as Procafe was jointly owned by D. Stockler and B. Rothos
of Hamburg, Germany. Nor could the service offered by competing
U.S. lines make a difference, that service being equal to or better than
the service offered by the lines obtaining the cargo. Applying the facts
which surrounded the relations between the importer and the exporters
to the hearsay testimony of Imperial’s president, it is evident that
Imperial received credits only because it permitted the exporters to
select the vessel and the relationship of these credits to the selection
of the vessel requires the conclusion that the funds represented the
freight charges received or to be received by the carrier from Imperial.

Section 18(b) (8) of the act provides:

(8) No common carrier by water in forelgn commerce or conference of such

carriers shall charge or demand or collect or receive a greater or less or different
compensation for the transportation of property or for any service in connection
therewlth than the rates and charges which are specified in its tariffs on flle
with the Commission and duly published and in effect at the time; nor shall any
such carrler rebate, refund, or remlt In any manner or by any device any porticn
of the rates or charges so specified, nor extend or deny to any person any privi-
lege or facility, except In accordance with such tariffs,
E.LM.A. contends that as the credits to Imperial from Procafe were
made prior to Imperial’s payment of the freight, rebating could not
have occured. Reference is made to section 14, first which prohibits
deferred rebates and which defines the term as:

* * ¥ g peturn of any portion of the freight money by a carrier to any shipper
as a consideratlon for the giving of all or any portion of his shipments to the
same or any other carrler, or for any other purpose, the payment of which is
deferred beyond the completion of the service for which it 1s pald, and is made
only, if during hoth the perlod computed and the period of deferment, the shipper
has complied with the terms of the rebate agreement cr arrangement,

Hearing counsel argue that E.L.M.A. is engaging in parrying with
semantics and that “This verbal artifice does not mask the fact that
15 F.M.C.
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the receipt from E.L.M.A. or E.LLM.A.’s agent in Brazi! by Procafe
of 2 monetary ‘kickback’ enable Procafe to reduce the effective price
at which it offered coffee shipped on the ‘Rio Bermejo’ to Imperial by
25 points; thus reducing the ocean freight which Imperial was out-of-
pocket * * * the price reduction in the coffee Imperial bought was
reimbursed it for a portion of this cost.”

The pattern of the negotiations between the exporters and Imperial
demonstrates that in many of the transactions (not all dates of cred-
its were specified on the record) Procafe or Stockler credited Impe-
rial’s account prior to Imperial’s payment of the freight to the carrier.
Although the term “deferred rebate” is not used, the plain meaning of
the terms “rebate,” “refund,” and “remit” as used in section 18(b) (3)
is that a violation of that nature must involve a return of a portion of
the rates or charges received by the carrier. Thus as to these five re-
spondents, rebating, refunding, or remitting has not been shown. How-
ever, section 18(b) (3) is not limited to rebating. Carriers are prohib-
ited from receiving a lesser compensation for the transportation of
property than the rates specified in their tariffs. This portion of the
section is not limited to repayments, rebates, or refunds. It is violated
if the carrier’s ultimate compensation derived from the carriage of
property is less than the tariff rate. Although it appears that the car-
riers received from Imperial the correct freight as set forth in the
applicable tariff, it must be concluded that the exporters, engaged in a
highly competitive endeavor which involved a narrow profit margin,
received compensation from the vessels at the time of shipment and
when according Imperial credits, had the funds on hand which related
to the shipment; and, that it was out of these funds that credit was
passed on, in whole or in part, to Imperial. Inasmuch as the com-
pensation received by the exporters was in return for selecting the
vessel, an inescapable conclusion, the compensation related to freight
which was the carrier’s source of revenue. Regardless of whether the
carrier compensated the exporter for being selected to transport the
goods before or after payment of freight was received from the im-
porter, or whether the importer received credit before the freight was
paid to the carrier, the ultimate outcome was that the importer’s cost
was reduced by indirect receipt of carrier funds, thus related to the
freight charges.

Violation of section 16 first is not found as the record does not dis-
close that anyone was an actual victim of prejudice or disadvantage.
Pacific Far East Lines—Alleged Rebates, 11 F.M.C. 357, 366 (1968).
However, a violation of section 16 second has been shown. The section
provides that it shall be unlawful for any comman carrier by water
directly or indirectly :

15 F.M.C.
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To allow any person to obtain transportation for property at less than the
regular rates or charges then established and enforced on the line of such carrier
by means of false billing, false classification, false welghing, false report of
welght, or by any other unjust or unfalr device or means.

Payments to Procafe or Stockler by the carriers and by them passed
on, all or in part, to Imperial by means of credits which emanated
from such payments, is an unjust or unfair device or means of allow-
ing Imperial to obtain transportation for property at less than the
regular rates and charges then established. Again, it is immaterial that
the payment of the freight was subsequent to the credits granted to
Imperial. If the final outcome is that the credits are related to the
freight, as has been herein found, the violation is established. Nor does
the fact that Imperial paid the full freight detract from this conclu-
sion, It had indirectly received funds, by means of credits, to apply
when the freight was paid.

It is concluded that respondents Norton, E.L.M.A., Netumar, Loide,
and Navem have violated sections 18(b) (3) and 16 second of the act.
The record does not support findings of specific violations of the act
by other respondents.

Further issues raised by respondents which merit consideration in-
clude E.L.M.A.’s contention that the transaction-in which it is alleg-
edly involved occured subsequent to the date of the amended order of
investigation and thus is beyond the scope of the investigation. The
amended order which was issued prior to the date of the alleged
involvement of E.LM.A. in a specific transaction expanded the
investigation to include whether any respondent “is giving undue
preferences or advantages” or “allowing the carriage of goods
at less than the tariff rate.” The language of the amended order plainly

“Bovers any event occuring during the hearing. The undesirable altern-
ative would be the institution of an additional investigation as to this
transaction and the further expenditure of time and litigation costs. -
E.L.M.A. further contends that the examiner’s ruling that cross-ex-
amination would be limited to counsel representing any respondent
involved in the direct testimony improperly hampered E.L.M.A.’s
counsel in cross-examination and that the ruling vitiates all of the
testimony adduced at the hearing, The ruling was based on rule 10(n)
of the Commission’s rules of practice and procedure, and was made to
avoid undue delay in the conduct of the hearing. Nine counsel ap-
peared to represent the various respondents. Had each counsel cross-
examined every witness, it is evident that the hearing would be un-
duly prolonged. Counsel for E.L.M.A, vigorously cross-examined each
witness who testified as to his clients involvement. He bases his tech-
nical point on the ground that he was refused the right to cross-ex-
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amine a witness who testified that all foreign lines were rebating.
Such testimony being too general in nature to have probative value
was not considered in any finding here made. If E.L.M.A. has been
deprived of any substantial right, the fact has not been persuasively
demonstrated.

Addltlona,lly, ELM.A. fi_nds fatal error on the ground that the
examiner refused to issue a subpena duces tecum. The docket discloses
that counsel wrote to the examiner stating that if counsel for Im-
perial failed to furnish certain additional documents voluntarily
within a reasonable time, “then I request that you issued a subpena
duces tecum . . .” A further letter advised the examiner, “I wish to
avoid the necessn:y for issnance of a subpena duces tecum for the pro-
duction of all of the telexes which T was told I would receive * * * Un-
less this is done voluntarily (by Imperial’s counsel) I request the
issuance of a subpena duces tecum for their production.” And, “If Mr.
Simons fails to furnish these documents voluntarily, within a reason-
able time, then I request that you issue a subpena duces tecum for the
production of these telexes * * *.” Further, “I therefore request that
Mr. Simons have his client undertake a further search in his office to
ascertain where the missing telexes are. Unless this is done voluntarily,
1 request the issuance of a subpena duces tecum for their production.”
It appears that Imperial conducted a further search of its files and
produced two additional telexes and advised the examiner that Im-
perial was of the opinion that they were the only documents relevant
to the request of E.L.M.A.’s counsel. The conditional nature of any
request for the issuance of the subpena does not constitute a proper
request for action by the examiner. Counsel did not submit an original
and two copies of the subpena which the Commission’s rule 9( a) re-
quires when production of evidence is sought. Nor did counsel avail
himself of the available discovery procedure. Under these circum-
stances, the issuance of a subpena duces fecum was neither warranted
nor required. E.I.M.A. also contends that speculation about actions of
its agents does not constitute a basis for a valid finding of a violation
of the act. This goes to the sufficiency of the evidence and is above
discussed.

Counsel for Norton consider this investigation an ill founded at-
tempt by the Commission to interfere with the relationships in Brazil
contrary to the comity of nations; and, that taken in their best light,
the allegations against Norton concern dealings between its agent in
Brazil and a Brazilian coffes exporter. This arugment is not persua-
sive, If a carrier subject to the Commission’s jurisdiction could avoid
the regulatory authority of the Commission by carrying out mal-
practices on foreign soil and by persons who could not be required

15 F.M.C,
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to appear before the Commission, the obvious result would be that
malpractices could not be controlled end they might become rife to
the detriment of commerce. This question was resolved by the Com-
mission in Unapproved Section 15 Agreements—Spanish/Portuguese
T'rade, 8 F.M.C. 596, 609 (1965). A carrier may not immunize itself
from responsibility to adhere to the act’s provision by disassociating
itself from its agent’s activities, regardless of where these activities
are conducted. Norton further attacks the examiner’s conduct of the
hearing as fundamentally unfair as he was disposed to admit evidence,
for unless he did, hearing counsel could not prove a case, The examiner
gtated on the record that he recognized the difficulty of edducing proof
under the circumstances existing. Hearsay was admitted, some of it
remote, if it was relevant to the issues involved. However, the admit-
ting of hearsay is not reversible errar. If the examiner conducted
himself with less than the judicial detachment required for a fair
heering, it is for & reviewing forum to determine by examination of
the entire record.

Other contentions advenced by respondents include an attack on
the evidence adduced by hearing counsel, particularly the testimony
of Tmperial’s president, as unreliable, inconsistent, and mere con-
jecture. The only testimony herein considered was given by witnesses
who were subpensed and, as one of them stated, “while walking on 2
tight rope.” Many faced the possibility of offending the persons in
Tirazil with whom they did business, or the Brazilian government, to
the detriment of their businesses. As to shipper witnesses, particularly
lmperial’s president, they would be aware of that portion of section
16 of the act which makes it unlawful for a shipper to obtain or at-
tempt to obtain transportation at less than the applicable rates. There
is some inconsistency between testimony given on direct and on cross-
cxamination but there can be no implication that any witness failed to
respond to any question propounded to the best of Ris ability. The
cxaminer considered these factors in weighing the evidence together
with his observation of the witnesses while testifying. Rumor or re-

" mote hearsay have not been relied upon to arrive at any finding made
also been considered in weighing the evidence, but has not been deemed
probative of the fact that the practice of rebating was widely known
in the trade. The fact that the sources of informaiton set forth in the
hearsay evidence were persons not available for cross-examination has
also been considered in weighing the evidence, but has not been deemed
to be a baais for excluding non-remote hearsay from the category of
probative evidence. The sources of the hearsay were not available to
hearing counsel although respondents-could have made available their

15 F.M.C.
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own personnel or agents in Brazil to rebut the hearsay had they elected
to do so. As one counsel has stated, no carrier is required to rebut
rumor alledgedly spread by competitors but there is far more than
rumor spread on this record. Loide’s argument that a standard of
evidence higher than mere hearsay is required in view of possible
criminal and civil penalties has been considered but it is not persua-
give in view of the Commission’s decision in Unapproved Section 156
Agreements—8. African Trade, supra. The Commission is an admin-
istrative body. Penalties may be imposed only by the courts and in
such proceedings, the limitations on evidence are far stricter than in
an administrative proceeding. Hearing counsel has established a
prima facie case of violations of the act by respondents Netumar,
E.LM.A., Navem, Loide, and Norton. Respondents elected not to re-
but the evidence adduced. Violations of the act are supported by
cvidence far more substantial than a scintilla, mere rumor or uncor-
roborated hearsay. In this proceeding, there is such relevant evidence
that is logically probative, that is, such as a reasonable mind might
accept as adequate and of rational probative force to support the con-
clusions made. Willapoint Oysters v. Ewing, supra; Edison v. Labor
Board, supra; Universal Camera Corp. v. N.L.E.B., supra.

Urrmate CoNCLUSIONS

Rebating is and has been since 1964, & practice in the northbound
trade between Brazil and the United States,

Respondents Norton, E.LM.A.,, Navem, Loide and Netumar
violated section 16 second of the act by allowing Imperial to obtain
transportation at less than the regular rates or charges by the unjust
and unfair means of compensating Procafe and/or Stoclkler, exporters
from Brazil, for the privilege of being selected as the carrier of
coffee sold by those exporters to Imperial, and the passing on of all or
a part of that compensation by the exporters to Imperial who paid
the freight.

Respondents Norton, E.L.M.A., Navem, Loide and Netumar
violated section 18(b) (3) of the act by receiving less or different com-
pensation for the transporation of coffee than specified in the appli-
cable tariff.

As to 2]l other respondents, this proceeding is dismissed.

(S) Hereerr K. GReEr,
Presiding Ewaminer.
WasaineToN, D.C.,
March 15, 1971.
5 PMO.
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WasHINgTON, D, C.

Seecran Dooxer No. 431
Yamana Moror CoMpany, Lao.
v.

Partres To Japan/GreaT LAxns MEMORANDUM

(December 10,1971)

NOTICE OF ADOPTION OF INITIAL DECISION AND
ORDER PERMITTING REFUND OF CHARGES

No exceptions having been taken to the initial decision of the Ex-
aminer in this proceeding and the Commission having determined
not to review same, notice is hereby given that the initial decision be-
came the decision of the Commission on December 10, 1971.

It i3 ordered, That applicant is authorized to refund $5,194.58 of the
charge previously assessed Yamaha Motor Company, Litd.

It is further ordered, That applicant publish promptly in its
appropriate tariff the following notice:

Notice 18 heréby glven that as required by the decision of the Federal Maritime
Commission In 8Speclal Docket 481, that effective June 20, 1871, the rate on Item
No. 1588 Snowmoblles, for purposes of refunds or waiver of frelght charges on
any shipments which may have been shipped during the perlod June 20, 1971,

to June 28, 1071, 15 $46.76 W/M, but subject to all other applicable rules, regula-
tions, terms, and conditions of sald rate and this tarift,

.I ¢ i8 further ordered, That refund of the charges shall be effectuated
within 30 days of this notice and applicant shall within five (§) days
thereafter notify the Commission of the date and manner of effectuat-

ing the refund.
By the Commission.
[smar] (8) Francs C, Hurwey,
Secretary.
86
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Seecian Docker No. 431
Yamana Moror Comeany, Lap.
2.

ParTies To Jaran/Grest Laxes Mesoranpun *

Respondent is permitted to refund to complainant the sum of $5,194.58 as part
of the freight charges assessed and collected for the transportation of snow-
mobiles from Shimizu, Japan, to Chicago, Illinois.

A. A.deGiglio for respondent.

INITIAL DECISION OF ASHBROOK P. BRYANT,
PRESIDING EXAMINER *

This is an application filed by respondent under Public Law 90-298,
90th Congress, for permission to refund to complainant the sum of
$5,194.53 as part of the charges assessed and collected by Nippon Yusen
Kaisha, a member of respondent, for the transportation of the cargo
referred to below.

On June 10, 1971, compleinant requested respondent to establish a
special rate on snowmobiles from Japan to Chicago, the rate at that
time being $68.25 W/M on sporting goods N.Q.S. Respondent acceded
to the request and published a rate of $46.75 W/M on snowmobiles, to
become effective June 14, 1971, and complainant was so notified on June
11, 1971. Because of a clerical error in transmission, the new rate was
not timely filed with the Commission.

On June 20, 1971, complainant shipped 800 cartons of snowmobiles
from Shimizu, Japan,to Chicago, Illinois, on Nippon Yushen Kaisha’s
M/S King Minos, bill of lading No. 85-006, and charges of $16,665.28
were collected from complainant. It was later discovered that the new
rate had not been filed with the Commission, whereupon additional

1 The correct name of respondent is JTapan Great Lakes Rate Memorandum,
8 This decision became the decisfon of the Commission December 10, 1871,

87
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charges of $5,194.58 were collected from complainant, based upon the
tariff which the conference had intended to amend. The present ap-
plication seeks refund of this additional freight.

Section 18(b) (8) of the Shipping Act, 1916, as amended by Public
Law 90-298, referred to above, provides that the Commission may, in
its discretion and for good cause shown, permit a common carrier by
water in foreign commercs, or a conference of such carriers, to refund
a portion of freight charges collected where it appears that there is an
error in a tariff of a clerical or administrative nature, and that such
refund will not result in discrimination among shippers. The applica-
tion discloses a set of facts and circumstances which fall within the
purview and intent of the statute. Having complied with the require-
ments of the statute, and good cause appearing, applicant is permitted
to refund to complainant the sum of $5,194.53. The notice required by
the statute shall be published in the conference tariff and refund shall
be made within 30 days of such notice. Within five days thereafter ap-
plicant shall notify the Commission of the date of the refund and
the manner in which payment has been made.

(8) Asuprook P. Bryanr,

WasHiveToN, D.C., November £2, 1971.

15 ¥.M.O.
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Wasmineron, D.C.

Seeciar Docrer No. 433
Coxmop1Ity Crepr1 CORPORATION, A8 AGENT ¥orR A LD.
v,

Mi1n1 CARRIERS S¥YSTEMS, INC.

December 29,1971

NOTICE OF ADOPTION OF INITIAL DECISION AND
ORDER PERMITTING WAIVER OF CHARGES

No exceptions having been taken to the initial decision of the
Examiner in this proceeding and the Commission having determined
not to review same, notice is hereby given that the initial decision
became the decision of the Commission on December 29, 1971.

It is ordered, That applicant is authorized to waive collection of
$151,208.58 of the charge previously assessed Commodity Credit
Corporation.

It i8 further ordered, That applicant shall publish promptly in its
appropriate tariff, the following notice:

“Notice 1s hereby given, as required by the decision of the Federal Maritime
Commission in Special Docket No. 483, that effective September 23, 1971, the
rate on wheat bulgar for purposes of refund or waiver of freight charges on any
shipments from New Orleans, Loulsiana to Georgetown, Guyana which may
have been shipped during the period from September 23, 1971, through October 20,
1971, 1s $29.50 W subject to all other applicable rules, regulations, terms, and
conditions of sald rate and thls tariff.”

It is further ordered, That waiver of the charges shall be effectuated
within 30 days of service of this notice and applicant shall within five
(5) days thereafter notify the Commission of the date and manner
of effectuating the waiver.

By the Commission.

[sear] (S) Francis C. Hurngy,
Secretary.

15 F.M.C.
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Seecral Docker No. 433
Commop1Ty CREDIT CORPORATION, A8 AGENT FOR A.I.D.

8

Mixn1 Carriers SysTEMS, INC.

Application to waive a portion of freight charges granted.

INITIAL DECISION OF STANLEY M. LEVY,
PRESIDING EXAMINER*

This is an application filed by respondent pursuant to section 18(b)
(8) of the Shipping Act, 1916, for permission to waive collection of
$151,208.58 for the transportation of a shipment of wheat bulgar
from New Orleans, Louisiana, to Georgetown, Guyana, on Septem-
ber 23, 1971, aboard respondent’s vessel M.V. Mini Lap.

At the time the shipment for the Commodity Credit Corporation
as agent for A.LD. was arranged, the carrier erroneously thought
the commodity to be a wheat flour for which the tariff provided a rate
of $29.50 per 2,000 pounds.® The parties intended that the shipment
be transported at $20.50 per 2,000 pounds with a resulting total charge
of $2,628.68.° In fact wheat bulgar is a separate and distinet com-
modity from wheat flour and for which the tariff had no specific rate.
Having no specific rate wheat bulgar would otherwise have to be rated
as Cargo N.O.S. at $92.50 per 40 cubic feet or 2,000 pounds. At such
rate the transportation charges of $153,887.21 ® would be far in excess
of the parties’ intention and agreement. In order to rectify the error
and close the gap in the tariff structure, Mini Lines filed an amend-
ment to the tariff ¢ reflecting a rate for wheat bulgar of $20.50 per
2,000 pounds.

1 This decislon became the decision of the Commiseion December 28, 1071,

3 Mint Line Southbound Freight Tariff No, 8 (F.M.C. No. 8), Third reviged page 46,
effective April 28, 1971,

8 Includes $472.21 of miscellaneous charges. The shipment measuring 66,815 cuble feet
weighed 146,108 pounds,

+ Telegraphie revision to page 68, item 2080, effective October 21, 1971, recelved by the
Commigsion October 21, 1671,

15 F.M.C.
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Section 18(b) (3) provides that the Commission may, in its dis-
cretion and for good cause shown, permit a common carrier by water
in foreign commerce to waive the collection of a portion of the freight
charges from the shipper where it appears there is error in the tariff
of an administrative nature and that such waiver will not result
in discrimination among shippers and provided further that the car-
rier prior to filing for authority to waive collection filed a new tariff
with the Commission which sets forth the rate on which such waiver
would be based.

The circumstances in this case fall within the purview and intent
of the statute. Having complied with the requirements of the statute,
and good cause appearing, applicant is permitted to waive collection
of $151,208.58. Notice of waiver shall be published in the tariff within
30 days of this decision.

(S) Sraviey M. Lrvy,
Presiding Examiner.

WasmiNagToN, D.C., December 6, 1971,
15 F.M.C.
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Docker No. T1-17

VioLaTions or Srortons 14 Fourrh, 16 Firer anp 17, SHreriNe AcT,
1916, In THE NONASSESSMENT OF FURL SURCHARGES ON Mmrrary
«Sparrrr Commanp (MSC) Rates Unpern Tue MSC Request For
Rate Prorosars (RFP) BmpiNg SYsTEM

January 13, 1972

Motion to Strike Portions of Hearing Counsel’s “Reply” denied.

No violation of section 14 Fourth, Shipplng Act, 1916, found in the failure of
respondent carriera to Impose a surcharge on the carriage of military cargo
for MSC while imposing the surcharge on the carriage of commercial cargo.

Section 16 First, Shipping Act, 1916, found to be violated by the above practice.

Section 17, Shipping Act, 1916, alse found to be violated by the above practice.

Richard W. Kurrus and Howard A, Levy for American Export
Isbrandtsen Lines, Inc., United Stgtes Lines, Inc., and Seatrain Lines,
Inc.; Gerald A. Malia for Sea-Land Service, Inc.; Edward D. Ransom
and Thomas E. Kimball for American Mail Line, Ltd., American
President Lines, Ltd., Pacific Far East Line, Inc., and States Steam-
ship Co.; Ronald A. Capone for Central Gulf Steamship Corp.; Lloyd
F. Dolese for Gulf & South American Steamship Co., Inc.; Sterling F.
Stoudenmire, Jr. for Waterman Steamship Corp.; Jokn B. Souther
for Columbia Steamship Co., Inc.; Dawid Simon for Prudential-Grace
Lines, Inc.; Robert N. Kharasoh for States Marine International, Inc,,
Isthmian Lines, Inc., and Global Bulk Transport, Inc.; W. J. Amoss,
J7. for Lykes Bros. Steamship Co., Inc.; David F. Anderson and Peter
P. Wilson for Matson Navigation Co.; Amy Scupi for American
Union Transport; Alan F. Woklstetter for United Fruit Co..
respondents.

Dudley J. Clapp, Jr., Milton J. Stickles, Jr., and E. Duncan Ham-
ner, Jr, for Military Sealift Command, intervenor.

Joseph B. Slunt and Donald J. Brunner, Hearing Counsel.
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REPORT

By TeE Commission (Helen Delich Bentley, Chairman; Ashton C.
Barrett, Vice Chairman; James V. Day, George H. Hearn, Com-
missioners) :

On February 23, 1971, we ordered respondent carriers ! to show cause
why their failure to impose a fuel surcharge on military cargo carried
pursnant to the Military Sealift Command’s (MSC) competitive pro-
curement system is not in violation of section 14 Fourth, section 16
First, and /or section 17 of the Shipping Act, 1916, in view of the fact
that such surcharge was imposed upon all commerclal cargo carried.

A subsequent Commission order of investigation in Docket No.
71-85, Inwestigation of Competitive Procurement Practices on Mili-
tary Cargo, issued on April 7, 1971, prompted hearing counsel to move
for dismissal of the instant proceeding on the ground that the issues
herein would be resolved in Docket No. 71-85. This motion to dismiss
was denied by order served on June 16, 1971.

A brief sketch of the facts surrounding the imposition of the bunker
surcharge is in order, Beginning in the fall of 1970, common carriers
in the foreign commerce of the United States began filing in their
tariffs bunker surcharges to offset increases in the cost of fuel. These
surcharges range from $1 per freight ton to as high as 5 percent of the
applicable rate. However, most of the surcharges are pubhshed as
either a §2 or $3 per freight ton or a 2 or 3 percent increase in the ap-
plicable freight rate.

With the few exceptions mentioned below, all the surcharges have
- been assessed solely against commercial and nonmilitary government
cargoes. The American flag common carriers who transport most mili-
tary cargoes (under the cargo preference laws) have not assessed sim-
ilar surcharges against military traffic. The military cargo moving via
these lines under shipping and container agreements, which are filed
with the Commission in lieu of tariffs, moves in the same vessels at
the same time that commercial cargoes are moving.

Since it would seem that any increase in the cost of fuel which neces-
sitates the carrier to assess a surcharge against commercial cargoes

1Respondents in this proceeding include: American Bxport Isbrandtsen Lines, Inc.;
American Malil Iine, Ltd.; American President Lines, Ltd.; American Union Transport,
Inc.; Central Gulf Steamship Corporation; Columbia Steamship Company, Inc.; Global
Bulk Transport Incorporated; Gulf & South American Steamship Co., Inc.; Isthmian
Lines, Inc.; Lykes Bros. Steamship Co., Inc.; Matson Navigation Co.; Moore-McCormack
Lines, Ine¢.; Paclfic Far Bast Line, Inc.; Prudential-Grace Lines, Inc.; Sea-Land Service,

Ine¢.; Seatrain Lines, Inc,; States Marine International, Inec.; States Steamship Co.:
United Pruit Co. ; United States ILines, Inc. ; and Waterman Steamship Corp.

15 F.M.C.
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would also necessitate the assessment of a surcharge against those mili-
t.ary cargoes carried having the same general characteristics, the Com-
mission instituted this proceedmg to determine if the practice in ques-
tion violated pertinent provisions of the Shipping Act, 1916; namely,
sections 14 Fourth, 16 First and 17.2

By a petition for leave to intervene, the commander of the Military
Sealift Command became a party to the proceeding and has filed a
brief on behalf of the Department of Defense. Three of the above-
named respondents submitted replies steting that they were no longer
operating as common carriers or no longer carried military cargo and
requested that this proceeding as to them should be dismissed. As to
these three carriers, American Union Transport, Inc., United Fruit
Co.,and Matson Navigation Co., the proceeding is diemissed.

Hearing counsel’s “Reply” to respondents’ answers to the show
cause order was filed on July 15, 1971. This prompted Sea-Land Serv-
ice, Inc. to file a “Motion to strike Portions of Hearing Counsel’s
‘Reply,’ ¥ which was submitted on July 10, 1971.

DiscussioNn AND ‘CONCLUSION
1. The mation to strike

In its motion to strike portions of hearing counsel’s “Reply,” Sea-
Land Service, Inc. claims that several of hearings counsel’s state-
ments are in error and could be misleading and therefore prejudicial.
The statements to which Sea-Land refers aret . . . that the Military
Sealift Command’s container agreements do not ‘allow for the imposi-
tion of & surcharge’ for bunkers and that the carriers have failed to
‘levy a fuel surcharge ageinst military cargoes . . . .’” Further re-
ferréd to is hearing counsel’s allegation of a “ ‘practice of charging a
surcharge only aga.mst commercial trafiic’, and, finally he [sic] refers
to our ‘failure to impose a military surcharge . . . .)”

2 gaction 14 Fourth prohibits common .carrlers by water from making any unjustly
discriminatory contract with any shipper based on velume of freight. The fact that the
shipping and container agreements do not allow the carriers the right to assess additional
charges thereunder, even as & Tesult of- the unexpected cumulative.increase experienced
in regard to bunker fuel costs, ls eald to result th a prima facle violation of gectfon 14
Fourth.

Section 16 Pirst makes it unlawful for any common carrier by water to glve any unrea-
sonable preference or advantage to any description of trafic, Thus, the fallure to impose
s bunker surcharge on military cargo while commeroiel cargo has to pay for the increased
bunker costs would also-create a prima faefe viclation of section 18 Firat.

Section 17 forbide common carrlers by witer in forelgn comimerce frém charging or
collecting any rate or charge which-fs unjustly discriminatery between shippers. As the
commereia] shippers are belng charged a bunker surcharge, while & large portion of cargo

is not similarly assessed a wurcharge, this alse results In & prima facie violation of
gection 17.

15 F.M.C.
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Sea-Land is particularly disturbed at hearing counsel for failing to
take into account the pending case at the Armed Services Board of
Contract Appeals (ASBCA), where Sea-Land is currently pursuing
its attempt to collect the surcharge on military cargo.

Despite hearing counsel’s oversights, the Commission will be able
to render a cogent decision without resort to striking portions of hear-
ing counsel’s reply. The Commission is well aware of the fact that Sea-
Land ig presently pursuing its remedy before the ASBCA and it is
felt that the other statements referred to by Sea-Land will not cause
irreparable damage to any party nor will they hinder the Commission
in resolving the issues in the instant proceeding. For the foregoing
reasons, the motion to strike is denied.

2. T he violations

In general, the consenus of the replies to the Commission’s order
to show cause was that any assessment of the surcharge against MSC
would be futile since it has flatly refused to acquiesce in the imposition
of surcharges of any kind.

The real blame for the problems encountered by the industry in its
dealings with MSC is alleged to be due to the arbitrary procurement
practices followed by MSC. Thus, the substance of respondents’ argu-
ment is that there is something “rotten in the state” of the entire pro-
curement system. Although it would appear that the industry is not
entirely blameless, MSC bears the burden of responsibility for this
proceeding caused in great part by its overly restrictive contractural
prohibitions, The Commission is attempting to sort out the problems
of the system by means of an investigative proceeding in Docket
No. 71-85. The immediate problem under consideration herein, the
* imposition of surcharges to compensate for increased bunker fuel
costs, has been alleviated for the future by the implementation of RFP
600, effective April 18,1971.

This proceeding is not concerned with the matter of the fairness of
the system as a whole; rather, the precise issue herein is whether the
failure of the respondent carriers to impose a surcharge on the carriage
of military cargo for the MSC while imposing the surcharge on the car-
riage of commercial cargo is unlawful under the Shipping Act, 1916.

Therefore, the contentions of the various respondents with respect
to the ills of the MSC procurement system as a whole are deemed to be
irrelevant to this proceeding. Similarly, respondents’ protestations
regarding the underlying contract and the inherent unfairness of
RFP 500 are also beside the point. Consequently, substantive portions
of respondents’, hearing counsel’s and especially MSC’s briefs dealing

15 F.M.C.
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with the above subjects can for practical purposes be ignored. For
purposes of this report, only those portions of the briefs dealing with
the alleged violations, the only issue in this proceeding, will be
considered. '

Aside from the above-mentioned general replies that the imposition
of a surcharge would be a futile gesture in view of MSC's totally ada-
mant attitude toward the payment of same, several respondents sub-
mitted more detailed briefs in their defense. Of these, only one
respondent, Sea-Land Service, Inc., has taken one of the two remedies
for relieving itself of the alleged violations. Sea-Land has imposed
the surcharge and is currently attempting to collect it by pursuing
its remedy before the Armed Services Board of Contract Appeals
(ASBCA).

The other alternative available to respondents, in the event that a
violation is found is, of course, to remove the surcharge from the
commercial cargo on which it hag so far been levied. This would there-
fore eliminate any trace of discrimination or preference. Once hav-
ing pursued the former alternative, the imposition of the surcharge
on military cargo, followed by resort to the ASBCA, a respondent
would have done all it can as far as the Commission is concerned
gince the shipper (MSC) is beyond its jurisdiction in this type of
gituation where no violations of the act by the shipper have been
alleged.

We therefore conclude that Sea-Land Service, havmg imposed the
surcharge and pursued its remedy before the ASBCA, is no longer in
violation of any of the sections of the Shipping Act in issue. However,
as to the remaining respondents, if any violations of the act are
found, these respondents, having relied on their defense that to im-
pose the surcharge would be futile, will be held liable for those
violations.

A. THE BEOTION 14 FOURTH VIOLATION

Section 14 Fourth of the Shlppmg Act, 1916, is said to be violated by
the fact that the failure to impose and collect a surcharge on the mili-
tary cargo carried constitutes an “unfair or unjustly d1scr1m1nabory
contract with [a] shipper based on the volume of freight offered .

The section 14 Fourth contentions advanced by respondents, MSC,
and hearing counsel, miss the mark as they are concentrated on the
underlying contract itself, arguing either that RFP 500 iz or is nof &
volume contract of the sort proscribed by section 14 Fourth, It is not,
however, the underlying contract with which we are concerned here but
rather the surcharge and the manner of its imposition or lack thereof.

15 F.M.C.
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As regards respondents’ and MSC’s argument that these contracts
are not volume contracts, suffice it to state that the Commission as
well as the courts took a long and hard look at the present competitive
bidding system when it first went into effect in 1967. The D.C. Court
of Appeals in American Ewxport Isbrandtsen Lines v. F.M.C., 380
F. 2d 609 (D.C. Cir. 1967) concluded that the contracts under con-
sideration there (under agreement RFP 100) were volume contracts
subject to section 14 Fourth,

Thus, it is clear that the underlying contracts are in fact volume con-
tracts, subject to section 14 Fourth. On this point, we are in agree-
ment with hearing counsel. We cannot agree with hearing counsel’s
argument, however, that section 14 Fourth is violated by the “ship-
ping and container agreement’s failure under RFP-500 to contain a
provision which would allow a surcharge to he imposed during the
course of a full year on such a large share of a carrier’s cargo. .. .”
As stated above, the basic contract itself is irrelevant to this proceed-
ing; its inherent defects, if any, are the subject of Docket No. 71-35.
What must be analyzed in light of the prohibitions of section 14
Fourth is the fact that a surcharge has not been imposed on the car-
riage of cargo for one particular shipper, viz., MSC, while the sur-
charge was imposed on the carriage of cargo for all other shippers.

The question which must then be asked is whether such an imposi-
tion of a surcharge constitutes an unfair or unjustly discriminatory
contract with a shipper based on the volume of freight offered. The
answer to this question in the instant proceeding, we conclude, must be
no. It is readily apparent that the imposition of the surcharge has
absolutely nothing to do with the volume of freight offered; it was
imposed on one shipper and not another merely because one shipper
had stated that it would not acquiesce in the surcharge. Thus, the
volume of freight offered is irrelevant. The nature of the activity pro-
scribed by section 14 Fourth is not the alleged violation of this
proceeding,

B. THE SECTION 16 FIRST VIOLATION

Section 16 First of the Shipping Act, 1916, is alleged to have been
violated by the fact that the imposition of the surcharge upon cargo of
one shipper and not that of another constitutes the giving of an un-
due and unreasonable preference or advantage to MSC, as well as an
undue or unreasonable prejudice or disadvantage to the commercial
shippers.

Respondents’ replies to this allegation center around the necessity
for a competitive relationship between the shippers or between the

15 F.M.C.
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types of trafic with a showing of injurious effect upon the traffic
discriminated against as a condition precedent for a violation of sec-
tion 16 Firat.

Tt is true that a competitive relationship is necessary before a vio-
lation of this section can be found in the ordinary rate disparity
case, since it is only logical that the cost of shipping bananas should
bear no relationship to the cost of shipping heavy industrial equip-
ment. Thus, to find en unlawful diserimination in transportation
charges quite properly requires a showing of competitive relationship
between two shippers who are assesed different rates.

However, when dealing with a service which is absblute or an across-
the-board fixed charge on all cargo carried regardless of the commodity
involved (the instant surcharge), the competitive relationship is no
longer required. As the Commission stated in Inwestigation of Free
Téme Praotices—Port of San Diego, 9 F.M.C. 525 (1968) :

. . unequal treatment has no place in a regulated industry. The equality
required in situations of this kind is absolute and 18 not conditioned on such
things as competition, proximate cause and the like. To the extent that the other
cages may read as requiring the establishment of a competitive relationship in
the situation here involved they are overruled. (¢ F.M.C, at 547)

As hearing counsel correctly pointed out, a surcharge is not geared
to either transportation factors or the differing characteristics of com-
modities since it is imposed on each and every ton of cargo regardless
of the commodity or length of voyage. Here, respondents had an obli-
gation to administer the surcharge equally to all commodities. Failure
to do so establishes a clear situation of undue prejudice to a “descrip-
tion of traffic” vis-a-vis other commodities in violation of section 18
of the act.

Hearing counsel also point out that the Jnvestigation of Free T'ime
Practices—Port of San Diego case, supra, stated the principle that
section 16 First may be violated by shifting the burden of paying the
cost of a service to nonusers of the service. This, in turn, was based on

“the principle first enunciated by the Commission in Practices, Etc., of
San Francisco Bay Area Terminals, 2 U.SM.C. 588, 603 (1941), that
it was not proper to shift the burden of paying for certain terminal
services to users of other terminal services, Thus, the surcharge situa-
tion is analogous since its imposition upon only nonmilitary cargo
places the burden of paying for an increased vessel operating expense
solely on commercial shippers.

Respondents’ argument that the resultant diserimination, if any,
is unintentional does not impress us. Although we have no reason to
suspect their good intentions, an otherwise unjustly prejudicial prac-
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tice will not be saved from condemnation. As the Commission stated
in Am. Tobacco Co. v. Compagnie Generale Transatlantique, 1
U.S.S.B 53, 56 (1923), if a carrier’s conduct subjects a shipper to
undue discrimination, the carrier’s “knowledge or lack of knowledge
of such condition is plainly immaterial.” We conclude that section 16
First is clearly violated by the imposition of the surcharge on non-
military cargo only.

C. THE SECTION 17 VIOLATICN

Hearing counsel claim that section 17 is violated by a disparity in
rates which cannot reasonably be justified as in the instant case. Re-
spondents’ argument is that the Commission has held that in order
to find o section 17 violation, there must be two shippers of like traflic
over the same line between the same points under the same c¢ircum-
stances and conditions but who are paying different rates. Since the
commodities involved in this proceeding are different, i.c., military
cargo versus commercial cargo, it is argued that there can be no section
17 violation.

As in the discussion of the section 16 First viclation (which discus-
sion is equally applicable to the section 17 violation), what we are
concerned with is not the initial rates of carringe which are justifiably
different for military and for commercial cargo, but rather the flat per
ton surcharge imposed across-the-board without regard to the type of
commodity carried. We conclude that the failure to collect this charge
from MSC and to collect it from commercial shippers only constitutes
the collection of a “charge which is unjustly discriminatory between
shippers” in violation of section 17 of the act. There is no reason what-
soever to justify the collection of the surcharga from commercial ship-
pers and not from the military shipper, MSC. Without any justifica-
tion for the collection of the surcharge from one shipper and not
another, under the circumstances of this case one can only conclude
that respondents are in violation of section 17.

We conclude that for the foregoing reasons there is no violation of
section 14 Fourth, but there are violations of sections 16 and 17 by
virtue of respondents’ failure to impose and collect the surcharge on
the carriage of military cargo for MSC, while imposing and collecting
the surcharge on the carriage of commercial cargo. This discrimina-
tion is clearly to the disadvantage of the commercial shipper who as
& consequence is forced to bear the burden of increased vessel operating
expenses which would otherwise be spread equally over all shippers.
The alternatives available to respondents are the imposition of the
surcharge and the further effort to collect it as Sea-Land Service has

15 F.M.C.
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done in its pursuit before the ASBCA or the cancellation of the sur-
charge imposed against shippers of commercial cargo. Accordingly,
an appropriate order will be entered.

CoxmnssioNEr CrarENcE Morse dissenting:

The sole issue in this case is stated in the report as being “whether
the failure of the respondent carriers to impose a surcharge on the car-
riage of military cargo for the MSC while imposing the surcharge on
the carriage of commercial cargo is unlawful under the Shipping Act,
1916, (Page 95.)

The report holds that respondents violated sections 16 First and 17,
Shipping Act, 1916, by the mere fact of failing to assess a surcharge
against military shipments when assessing a surcharge against com-
mercial shipments. In my opinion the report of the majority errs as a
matter of law in at least two basic respects, namely, (1) in holding
that as a matter of law the surcharge must be imposed on military
ghipments if a surcharge is imposed on commercial shipments, and (2)
it disregards the guaranteed time and rate terms of contracts MSTS
P-26 and P-27.

First. The law is clear the government may lawfully be granted re-
duced rate transportation. In the Matter of the Carriage of Military
Oargo, (1966), 10 FMC 69, 81, footnote 19, affirmed American Eweport
Isbrandtsen Lines v. FMC (1967), 880 F.2d 609. In fact, the Report
itself reaffirms this statement when it declares: “. .. what we are con-
cerned with is not the initial rates of carriage which are justifiably
different for military and for commercial cargo, but rather the flat per
ton surcharge imposed across-the-board without regard to the type of
commodity carried.” (Underscoring supplied—page 99.) If the initial
MSC rates were justifiably different, then the surchrage/no surcharge
situation may be justifiably different, for “the surcharge here is but
a rate increase by another name.” Surcharge of North Atlantio West-
bound Freight Association, Docket T1-28, 14 FMC 298, 1 fail to see
any difference in principle between giving the government reduced
rate transportation as compared to rates to commercial shippers and
the actions here taken of assessing no bunker surcharge on government
cargo but assessing a bunker surcharge on commercial cargo. Holding
that the mere absence of the surcharge against military cargo is un-
lawful if a surcharge is assessed against commercial cargo negates the
principle that government cargo may lawfully receive more favorable
rates, terms, and conditions than that accorded to commercial cargo.
All discriminations are not ipso facto unjust discrimination. ‘

15 F.M.C.
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Second. Respondents and MSC entered into one-year contracts
wherein respondents severally agreed to transport merchandise between
specified ranges of ports when tendered by MSC at firm, specified
rates. In American Export Isbrandtsen Lines, both the Commission,
10 FMC at 70, and Court, 380 F. 2d at 619, recognize the contracts in
question provide that the rates are guaranteed for one year. Under
these contracts the cost of bunker fuel is for the account and risk of
respondents. The contracts specify the terms, conditions, and proce-
dures under which the contracts may be modified or terminated.
Hence, absent a change of circumstances of such magnitude as to
amount to commercial frustration, respondents must perform at the
stipulated rates unless granted relief in the manner permitted under
the contracts.

For us to compel respondents to assess the bunker surcharge against
MSC in this situation is to hold, in effect, that respondents are not
firmly bound by the rate termns of a firm, fixed price contract of
carriage. For us to compel respondents to assess the bunker surcharge
against MSC in this situation is to say that respondents by their
unilateral actions (voluntarily imposing bunker surcharges on com-
mercial shipments) can effectively change the terms of the MSC con-
tracts from a “firm, fixed price” contract to a “firm, fixed price plus
three dollars per ton” contract. For us to compel respondents to assess
the bunker surcharge against MSC in this situation is to rewrite the
terms of the guaranteed fixed rate contract. This, I cannot accept.

It may be contended that if respondents refrained voluntarily from
assessing a bunker surcharge against military shipments, it was unlaw-
ful under sections 16 First and 17 to assess any bunker surcharge
against commercial shipments. That does not follow for the reason
that government shipments may lawfully be accorded different (more
favorable) treatment than that accorded to commercial shipments. For
like reasoning, it follows that because respondents may be foreclosed
by their contracts from assessing a bunker surcharge against military
shipments, respondents have not foreclosed themselves from assessing
a bunker surcharge against commercial shipments., But the effect of
the Report when it. requires the surcharge to be applied against all or
none is diametrically opposed to that view. Nevertheless, if, by be-
coming a party to MSTS P-26 and P-27, respondents have thereby
foreclosed themselves from assessing a bunker surcharge on commer-
cial cargo (and with such an argument I disagree), then so be it. We
did not shape the facts. We can only apply the law and reason to the
facts which are presented to us.

15 F.M.C.
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There was no evidentiary hearing. The limited record here does
not establish (a) whether the $8 surcharge against commercial cargo
was justified by costs or whether the surcharge in fact should have
been higher or lower, (b) whether the surcharge levied against com-
mercial cargo wes intended to effect a full recovery of the entire
bunker cost increase or whether it was intended to effect recovery
only of commercial cargo’s share of the bunker cost increase, or (c)
whether respondents did or did not include in their bids to MSC under
RFP 500 a cost factor to cover projected increased bunker price costs.
Atlantic and Gulf/West Coast of South America Conference, FMC
Docket 7048 (Dec. 21, 1970), 14 FMC 170 deteils the several years
of spiraling bunker oil costs immediately preceding the signing by
respondents of the contracts with MSC. To my mind these are es-
sential facts which should have been developed and without which a
reasoned judgment cannot issue even if I am held to be incorrect on
the two points I have argued supra. I am not asserting that discount
rates to the government are always lawful.* What I am saying is that
on this record there is no proof of undue or unreasonable preference
or prejudice by bare proof or difference in treatment as to the bunker
surcharge.

I am not unsympathetic to the desire of my associates to assist
respondents’ fight against the competitive bid system utilized by
MSC, but I cannot associate myself with the manner of assistance
herein provided by the majority.

Respondents had duly filed commercial tariffs and also tariffs with
the Commission which incorporated the rates, terms, and conditions of
contracts MSTS P-26 and P-27. Therefore, in view of section 18(b) (3)
of the act, I fail to understand the alternative suggestions voiced in the
penultimate sentence of the report.

The two alternatives proposed in the report to cure the violations
found are: one, impose the surcharge against military cargo and pursue
carriers’ remedies before ASBCA, and two, remove the surcharge from
the commercial cargo on which it has so far been levied. If MSC is
successful in defeating the surcharge before ASBCA, the charged
difference in treatment of different shippers (surcharge against com-
mercial and no surcharge against MSC) has not been corrected. So
how has the carrier purged itself when its inability to collect from
MSC stems from a contract it, the carrier, voluntarily entered into$
Likewise, and assuming ASBCA disallows the surcharge against
miljtary cargo, to “remove the surcharge” in the second alternative

¢ Nashville Ry. v. Tennessee, 262 US 318 (1923).
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must mean, if it is to place all shippers on the same level, the refund-
ing of all bunker surcharge heretofore collected from commercial
shippers and immediate cessation of the assessment prospectively. To
my thinking, the two alternatives are unrealistic.

I concur in the view that a competitive relationship need not exist in
this situation in order to apply section 16 First or section 17.

[sEAL] (S) Frawncs C. Hurney,
Secretary.

15 F.M.C.
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Docrer No. 71-17

VioraTTONs OF SECTIONS 14 FoUrTH, 16 FIrst aAND 17, SHIPPING ACT,
1916, In Tur Nox-AssessMENT oF FueL SurcHARGES oN MILITARY
SeavLrrr Comymanp (MSC) Rates Unper Tap MSC ReQuesT FOR
RaTe Prorosars (RFP) BpiNg SysTEM

ORDER

This proceeding was instituted on February 23, 1971, by a Commis-
gion-issued Order to Show Cause to determine whether the failure of
the carriers involved in the carriage of military cargo to impose a fuel
surcharge on military cargo carried pursuant to the Military Sealift
Command’s (MSC) competitive procurement system results in viola-
tion of sections 14 Fourth, 16 First and/or 17 of the Shipping Act,
1916, in view of the fact that such surcharge was imposed upon all
commercial cargo carried. Respondents’ replies and responses of all
other interested parties have been duly considered. The Commission
has this day issued its report in the instant proceeding, which is hereby
incorporated herein by reference, in which it determined that respond-
ent carriers, with four exceptions, were in violation of sections 16 First
and 17 of the Shipping Act, 1016,

Therefore, it i3 ordered, That with respect to American Union
Transport, Inc., United Fruit Co., Matson Navigation Co., and Sea-
Land Service, Inc., this proceeding is dismissed.

It is further ordered, That the motion to strike portions of hearing
counsel’s “Reply” is denied.

It 8 further ordered, That all other respondent carriers cease and
desist from further violations of sections 16 First and 17 of the Ship-
ping Act, 1916,

By the Commission.

[srAL] (S) Fraxcis C. Hurney,
Secretary.

104
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Seecian Docker No. 434

ALD.-U.S. DEPARTMENT oF AGRICULTURE
V.

StERLING Navication Co., L.

NOTICE OF ADOPTING OF INITIAL DECISION AND
ORDER PERMITTING WAIVER OF CHARGES

February 3, 1972

No exceptions having been taken to the initial decision of the Ex-
aminer in this proceeding and the Commission having determined not
to review same, notice is hereby given that the initial decision became
the decision of the Commission on February 3,1972.

It is ordered, That applicant is authorized to waive collection of
$1,557,486.55 of the charge previously assessed Agency for Interna-
tional Development, U7.S. Department of Agriculture.

1t i3 further ordered, That applicant shall publish promptly in its
appropriate tariff, the followmg notice.

Notice is hereby given, as required by the decision of the Federal
Maritime Commission in Special Docket 484 that effective Novem-
ber 15, 1971, the rate on “FLOUR, Bagged” for purposes of
refund or waiver of freight charges on any shipments from U.S.
Great Lakes ports to Ashdod, Israel, which may have been shipped
during the period from November 15, 1971 through December 27,
1971, is $88.50 per 2240 pounds, subject to all other applicable
rules, regulations, terms, and conditions of said rate and this
tariff.

1t is further ordered, That waiver of the charges shall be effectuated
within 30 days of service of this notice and applicant shall within &
days thereafter notify the Commission of the date and manner of
effectuating the waiver.
By the Commission.
[sEaL] (Signed) Francis C. Hurnry,
Secretary.
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Seecrar. Docker No. 484

A1D.-U.S. DEPARTMENT OF AGRICULTURB
vl

STeRLING NAV‘IGATION. Co., L.

Application to waive a portion of freight charges granted.

INITIAL DECISION OF HERBERT K. GREER PRESIDING
EXAMINER!

Sterling Navigation Co., Ltd., a common carrier by water in the
foreign commerce of the United States, has applied for permission
to waive collection of a portion of the freight charges on four ship-
ments of bagged flour carried for the Agency for International Devel-
opment, Department of Agriculture, from U.S. Great Lakes ports to
Asbdod, Tsrael, pursuant to bills of lading dated November 18, 19, 25,
and 30, 1971, At the time of the shipments, applicant’s tariff did not
contain a rate for bagged flour, and under its tariff filed with the Com-
mission (FMC No. 8, original p. No. 16) the applicable rate was
$260 per 2,000 pou.nds The total weight of the four- shlpments was
12,408,890 pounds

Prior to the shipments and as evidenced by the rate set forth on
the bills of lading and cargo booking confirmations, the applicant had

agreed to carry the shipments at the rate of $88.60 per 2,240 pounds.
Applicant intended to file this rate with the Commission according to
the contract negotiated between the parties, but through inadvertence
failed to do so. Prior to the filing of this application applicant amended
its tariff by filing a rate of $38.50 per 2,240 pounds on flour, bagged.

Public Law 90-208 authorizes the Commission, for goed cause
shown, to permit a common carrier hy water in the foreign commerce
of the United States to waive callection of & portion of the freight
charges where there is an error in a tariff of a clerical or administra-
tive nature or an error due to inadvertence in filing a new tariff. The
facts demonstrate an inadvertent failure to file the rate of $38.50 per

assistance when billing customers.
106 15 F.M.C.
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2,240 pounds in accordance with the agreement with the shipper, a
situation within the purview of Public Law 90-298, The application
was filed within 180 days of the date of the shipments and no other
shipments of the same or a similar commodity moved on applicant’s
vessels during approximately the same time as the shipments here
involved. No other proceeding involving the same rate situation is
now pending.

Good cause appearing and applicant having complied with the pro-
visions of Public Law 90-298, permission to waive collection of
$1,557,486.55 and to apply to the shipments the agreed rate of $38.50
per 2,240 pounds is granted. Applicant shall publish notice in its
tariff as required by the statute. The waiver of the charges here
authorized shall be effectuated within 30 days of service of this notice
and applicant shall within 5 days thereafter notify the Commission
of the date and manner of effectuating the waiver.

Hereerr K. GREER,
Presiding Ewaminer.
Washington, D.C.
Janvary 12, 1972,

15 F.M.C.
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W asmixeroN, D.C. -

Sproyar. Docrer Nos. 485 anp 486
U.S.D.A.

.

Axmer Marrrive Core.

February 8, 1972

NOTICE OF ADOPTION OF INITIAL DECISION AND
ORDER PERMITTING WAIVER OF CHARGES

No exceptions having been taken to the initial decision of the ex-
aminer in these proceedings and the Commission having determined
not to review same, notice is hereby given that the initial decision
became the decision of the Commission on February 8, 1072.

It is ordered, That applicant is authorized to waive collection of
$474.80 and $1,877.90 of the charges previously assessed Commodity
Credit Corporation, U.S. Department of Agriculture.

It is further ordered, That applicant shall publish promptly in its
appropriate tariff, the following notice.

Notice is hereby glven, as required by the deciston of the Federal Maritime
Commissfon Iin Speclal Dockets 485 and 436 that effectlve November 11, 1971,
the rate on “Grain and Grain Products in bags, including Corn, Soyabeans,
Soyabean Meal, Bulger, Flour” for purposes of refund or waiver of freight
charges on any shipments which may have been shipped during the period from
November 11, 1071 through January 4, 1972, is $44.50 W per Long Ton and in-
¢luding Seaway Tolls, subject to all other applicable rules, regulations, terms
and conditions of said rate and this tariff.

It 48 further ordered, That waiver of the charges shall be effectuated
within 80 days of service of this notice and applicant shall within 5
days thereafter notify the Commission of the date and manner of
effectuating the waiver. ‘

By the Commission.

[sBar] (8) Fraxos C. HurnEY,
Seoretary.
108 16 P.M.C.
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Seeciar Docker Nos, 435 AnD 436

U.S.D.A.

V.

Amser MariTiMeE Corp.

Applications to waive a portion of freight charges granted

INITIAL DECISION OF STANLEY M. LEVY,
PRESIDING EXAMINER!

Amber Maritime Corp., respondent, a common carrier by water in
the foreign commerce of the United States, has applied for permission
to waive a portion of the freight charges on 10 shipments of bagged
grain and grain products carried for the Commodity Credit Corpora-
tion as agent for A.ID. from Great Lake Ports to Bangkok, Thailand
and Singapore, Malaysia.

Four of the shipments, aggregating 1,488,437 pounds 2 were loaded
in Chicago and destined for Bangkok. Six of the shipments totalling
4,319,455 pounds ¢ were loaded in Milwaukee and destined for Singa-
pore. All shipments moved pursuant to Amber’s freight tariff No. 1
(F.M.C.~11), page 10, issued October 8, 1971, effective November 11,
1971, at $44.50 per metric ton. At such rate the charges for the four
shipments to Bangkok aggregated $30,044.19, and for the six shipments
to Singapore aggregated $8¢,188.49. As set forth hereaftei. re :pondent
seeks to waive $474.80 of the Bangkok charges and $1,377.90 of the
Singapore charges.

The negotiations for the booking of these shipments with the U.S.
Department of Agriculture were initially carried out with the freight
rate being based on metric tons and respondent filed its tariff on
October 8, 1971, in anticipation of a booking on this basis. However,
the negotiations were later changed and ultimately concluded on a

1 This decision became the decision of the Commission February 8, 1972.

3 Special docket No. 435.
8 Special docket No. 438.
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long ton basis by the brokers, with the quantity on each booking re-
maining in metric tons, but the freight rate basis changed to long tons.

The actual booking notices were, however, not issued until No-
vember 5, 1971, although as set forth above, in anticipation the tariff
had been filed on October 8, 1971, to become effective November 11,
1071. The change in the booking netice reflecting long tons as the
basis for the freight rate was inadvertently overlooked by the carrier’s
operation manager who thus failed to file a revised tariff before re-
ceiving the shipments. When the U.S, Department of Agriculture in
the process of checking freight invoices discovered the higher billings
based on metric tons it notified the carrier who prior to the filing of
the applications herein did on December 29, 1971, effective January 4,
1972, file a first rev. page 10 to its tariff,

Public Law 90-298 authorizes the Commission, for good cause
shown, to permit a common carrier by water in the foreign commerce
of the United States to waive collection of a portion of the freight
charges where there is an error in a tariff of a clerical or administra-
tive nature or an error due to inadverteace in filing a new tariff. The
facts demonstrate an inadvertent failure to file the rate of $44.50 per
2,240 pounds in accordance with the agreement with the shipper, a
situation within the purview of Public Law 90-298. The application
was filed within 180 days of the date of the shipments and no other
shipments of the same or a similar commodity moved on applicant’s
vessels during approximately the same time as the shipments here
involved. No other proceeding involving the same rate situation is
now pending.

Good cause appearing and applicant having complied with the pro-
visions of Public Law 90-208, permission to waive collection of
$474.80 and $1,377.90 and to apply to the shipments the agreed rate of
$44.50 per 2,240 pounds is granted. Applicant shall publish notice in
its tariff as required by the statute. The waiver of the charges here
authorized shall be effectuated within 30 days of service of this notice
and applicant shall within five (5) days thersafter notify the Com-
mission of the date and manner of effectuating the waivers.

(S) Srantey M. Lrvy,
Presiding Evaminer.
Wasnineron, D.C., January 18, 1972.
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WasHiNgTON, D.C.

SeeciaL Docger Nos. 438 anp 439

Commoprry Creprr CoORPORATION, A8 AGENTS FOR WorLD Foop
Procram

v.

San Rocco Line (ANocHor SHipPING CoRP.—GENERAL AGENTS)

February 16, 1978

NOTICE OF ADOPTION OF INITIAL DECISION AND
ORDER PERMITTING WAIVER OF CHARGES

No exceptions having been taken to the initial decision of the ex-
aminer in these proceedings and the Commission having determined
not to review same, notice is hereby given that the initial decision
became the decision of the Commission on February 16, 1972.

It is ordered, That applicant is authorized to waive collection of
$51,703.05 for the shipments described in special docket No. 438 and
$2,411.70 for the shipment described in special docket No. 439.

1t is further ordered, That applicant shall publish promptly in its
appropriate tariff, the following notice.

Notice is hereby glven, as required by the decision of the Federal Maritime
Commission in Speeial Dockets 438 and 439 that effective December 2, 1971, the
rate on “Flour N.0.8.” for purposes of refund or waiver of freight charges on
any shipments which may have been shipped from U.8. Great Lakes Ports to
Beirut, Istanbul, and Fameagusta during the perfod from December 2, 1971
through Januvary 8, 1972 is $35.76 W including all Terminal charges and Seaway
Tolls, subject to all other applicable rules, regulations, terms and conditions of
said rate and this tariff.

It is further ordered, That waiver of the charges shall be effectuated
within 30 days of service of this notice and applicant shall within five
(5) days thereafter notify the Commission of the date and manner of
effectuating the waiver.

By the Commission.

[sEaL] (S) Joseru C. PoLxINg,

Assistant to the Secretary.

15 F.MC, 111
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SeeoiaL Docrer Nos. 488 anp 439

CoMmonrry Crepir CORPORATION, A8 AGENTS For WonLd Foop
ProcramM

v,
San Rocco Line (Awcuor SurpriNe Corp.—GENERAL AGENTS)

Permission to walve a portion of freight charges granted.

INITIAL DECISION OF HERBERT K. GREER, PRESIDING
EXAMINER®

San Rocco Line, a common carrier by water in the foreign commerce
of the United States, through its agent Anchor Shipping Corp., has
filed applications for permission to waive collection of a portion of
the freight charges on four shipments carried for the Commodity
Credit Corporation, agents for the world food program, from Mil-
waukee, Wis., to Famagusta, Cyprus.

Special Docket No. 438. Pursuant to three bills of lading dated De-
cember 2, 1971, applicant carried a total of 2,363,568 gross pounds of
“Flour, All Purpose.” Each bill of lading set forth a rate of $35.75 per
2,240 pounds, including terminal charges and seaway tolls, the rate
agreed upon by the parties prior to the shipments. Due to clerical and
administrative error, applicant failed to file the agreed rate with the
Commission and, at the time of the shipments, the rate applicable was
$84.75 W/M on cargo, NOS, not dangerous or hazardous which, if
charged, would amount to $51,703,05 more than the agreed rate.

Special Dooket No. 439. The rate situation in this proceeding is
identical with the facts above set forth.- Applicant’s bill of lading
dated December 2, 1971, was for a shipment of 110,249 gross pounds
of “Bulgar.” Assessment of the applicable NOS rate would impose a
charge on complainant of $2,411.70 in excess of the rate agreed upon
prior to the shipment.

1 This decision became the declaion of the Commission February 18, 1872,
112 15 F.M.C.
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Prior to submitting the applications, applicant filed with the Com-
mission g rate of $35.75 per 2,240 pounds on “FLOUR, N.O.S,, for
account of U.S. Department of Agriculture. Rates include all terminal
charges and Seawany Tolls,” (FMC No. 1, revised page 25), and the
same rate on Bulgar. (FMC No. 1, revised page 26.)

Public Law 90-298 authorizes the Commission, for good cause
shown, to permit a common carrier by water in the foreign commerce
of the United States to waive collection of a portion of the freight
charges where there is an error in a tariff of a clerical or administra-
tive nature or an error due to inadvertence in filing a new tariff. The
facts demonstrate an inadvertent failure to file the $35.75 per 2,240
pounds rate in accordance with the agreement with the shipper, a situa-
tion within the purview of Public Law 90-298. The application was
filed within 180 days of the date of the shipments. The waiver will
not result in discrimination among shippers. An additional applica-
tion for waiver of & portion of the charges on a similar shipment
carried by applicant for complainant is pending.

Good cause appearing and applicant having complied with the pro-
visions of Public Law 90-298, permission to waive collection of $51.-
708.05 for the shipments described in special docket No. 438, and
$2,411.70 for the shipment described in special docket No. 439, and
to apply the $35.75 rate per 2,240 pounds to such shipments is granted.
Applicant shall publish notice in its tariff as required by the statute.
The waivers of the charges here authorized shall be effectuated within
30 days of the service of the notice and applicant shall within 5 days
thereafter notify the Commission of the date and manner of effectuat-
ing the waivers.

(S) Hereerr K. GreEr,
Presiding Ezaminer.
W asHINgTON, D.C., January 28, 1977.
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Yorx Forwarbine Core.,
J. B. Woop Sureerva Co., Ivc,
anxp Epwaros Fuee Core.

Licensed freight forwarders with shipper connections indicating an opportunity
for interrelationships and control found not to be independent freight for-
warders within the meaning of sectlons 1 and 44 of the Shipping Act, 1916.

Licensed frelght forwarders engaging in exclusive preferential working arrange-
ments and failing to flle a memorandum for approval to this-effect found
to violate sectlon 15 of the Shipping Act, 1816.

Absent a meaningful showing that wages and other payments were received
for any reason other than for services rendered, and such payments are not
assertedly correlative to rates and charges of any shipment or shipments,
such practices cannot be equated to an “unfair device or means™ used to
obtain transportation at less than the “rates orcharges otherwise applicable”
and held to be in violation of section 16 of the Shipping Act; 1816, or section
510.24 (¢) of General Order 4 of this Commission.

Licensed frelght forwarder who willingly allows person or persons not em-
ployed by 1it-to perform forwarding gervices under its license found to
violate sectlon 510.28(a) of General Order 4 of this Commission.

License of freight forwarder operating in name only and without gqualified
personnel ordered revoked.

Ticense of freight forwarder which formerly provided good and valuable service
to the shipping public allowed to be refained subject to certaln requirements.

Morton Zuokerman for respondents.
Paul J. Kaller and Donald J. Brunner as hearing counsel.
March 2, 1972
REeroRT

By tae Comwmisston: (Helen Delich Bentley, Chairman; James V.
Day and George H. Hearn, Commissioners)*

The Commission instituted this proceeding to determine; (1)
Whether York Forwarding Corp. (York) and J. B. Wood Shipping

*Vice Chairman Ashton C. Barrett and Clarence Morege, Commlssioner did not partiei-
pate.
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Co., Inc. (Wood Shipping), continue to qualify as independent ocean
freight forwarders and whether their licenses should be continued in
effect or be revoked pursuant to section 44 of the Shipping Act, 1916
(the Act) and section 510.9 of Commission General Order 4; (2)
whether York and Wood Shipping are in fact independent of shipper
connections as defined in section 1 of the Act; (3) whether York and
Wood Shipping are operating in violation of section 15 of the Act, or
have so operated by carrying out an unapproved exclusive cooperative
working arrangement ; {(4) whether Edwards Fuge Corp. (EFC) vio-
lated section 16 First of the act by having obtained, or attempting to
have obtained, directly or indirectly, transportation by water for prop-
erty at less than the rates or charges which would otherwise be appli-
cable; (5) whether York and/or Wood Shipping violated section 16
Second of the Act by indirectly allowing EFC to obtain transporta-
tion for property by oceangoing common carriers at less than the
freight rates established by such carriers through the unjust means of
permitting EFC to benefit from the compensation received by York
and/or Wood Shipping on EFC shipments; (6) whether York shared
any compensation or freight forwarding fee in violation of section
510.24(c) of General Order 4; and (7) whether York willfully
falsified its application for its ocean freight forwarder license.

Subsequently, and at the request of Hearing Counsel, the Commis-
sion amended its initial order of investigation to include the following
additional issues: (1) Whether the principals of respondents York and
Wood Shipping willfully misrepresented information and made false
statements to a Commission investigator in an attempt to obstruct the
investigation in violation of sections 5109 (b) and (c) of General
Order 4; and (2) whether they permitted their names and licenses to
be used by persons not employed by them for the purpose of freight
forwarding services in violation of section 510.23(a) of General
Order 4.

Hearings were held before Examiner Richard M. Hartsock, who
issued an initial decision. Joint exceptions to the Examiner’s decision
were filed by respondents York, Wood Shipping, and EFC, to which
Hearing Counsel have replied. We heard oral argument.

FACTS

York Forwarding Corp previously held Federal Maritime Board
Certificate No. 2353, issued on September 10, 1958. After the enactment
of the new section 44 to the Shipping Act, York filed an application
for a license as an independent ocean freight forwarder under that

15 F.M.C.
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section, This application indicated, inger alia, that: (1) Nora Me-
Donnell was president, treasurer, and sole stockholder of York; (2)
William Otero was secretary; and (3) neither York nor any officer,
director, stockholder (owing & percent or more of stock), or employee
thereof was in any way shipper or consignee connected. Since nothing
in York’s application or the staff’s investigative report indicated that
the applicant was not qualified to be licensed, York was issued & Com-
mission license on April 8, 1964,

The Edwards Fuge Corp. has for more than a decade been an ex-
porter and shipper to foreign countries by oceangoing common carrier.
Prior to 1960, EFC performed all of its own ocean freight for-
warder functions with respect to its shipments. Subsequently, when
the law required that ocean freight forwarders be independent of ship-
per and/or consignee connections, the ocean freight forwarding activ-
ities related to EFC’s shipments and those of its customers were
transferred to York.! The president of EFC, and the central figure in
this proceeding, is Albert J, Fuge (Dr. Fuge). The only other officer
or employee of EFC is Dr. Fuge’s wife Bertha. Dr. and Mrs. Fuge are
also the sole owners of EFC.

At the time Dr. Fuge was an owner and officer of EFC, he was also
an officer and stockholder, along with his wife, in what is now York
Forwarding Corp.? Dr. Fuge remained an officer of York until late
1959, when he and the other officers of the corporation resigned. They
were replaced by Mrs. Fuge and one Nora McDonnell, a former em-
ployee of EFC and a long-time friend of Dr. Fuge. By late September
of 1960, all of the York stock had been transferred by gift to Mrs.
McDonnell. Because Mrs, McDonnell has no experience in forwarding
operations,® an EFC employee, William Qtero, was made secretary
of York and became York’s primary employee, responsible for all of
York’s freight forwarder operations. This entailed performing the
same services, for the same clients, as he had done as an EFC employee.

When Mr. Otero left the employ of York in January of 1965, he was
immediately replaced by another EFC employee, one Ernest Zimmer-
mann, Mr. Zimmermann, however, did not appear on York’s payroll
until early Qctober of 19685. Therefore, subsequent to Mr, Otero’s

1 In addition to BF'C, York's other principal shipper clients are Borg Warner International
Corp,, & company from which EFC purchased geods for resale, and HOPSA (Hojalaterle
Panams), an overseas customer of EFC, The standard transmittal form by which York
distributed documents to these cllents epecifically requested them to “refer to” a specific
EFC file number.

#In 1948, Dr. Fuge became an oficer of Jafret Corp., whose name was changed in 1957
to York Forwarding Corp. B

2 The record indicates that Mre. McDonnell cannot ldentify an involce or describe its
purpose, nor state what documents are prepared in conjunotion with ocean shipments. More-
over, she wae unable to prepare an export declaration or bill of lading and even needed
assletance when billing customers.
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departure and while still in the employ of EFC, Mr. Zimmermann per-
formed all of York’s freight forwarding functions for some seven
months. Even during Mr. Zimmermann’s period of employment with
Y_ork, Mrs. McDonnell never participated in the preparation of ship-
ping documents. Her functions with York were limited to manning the
sw1.tchboard and acting as a messenger. Any questions concerning
freight forwarding matters were taken up directly with Dr. Fuge,
who worked in the adjoining office.*

. Wood shipping was established by Joseph B. Wood in 1922 and
issued .Independent Ocean Freight Forwarder License No. 81 by the
Commission on February 8, 1963, In 1964, Wood Shipping was located
on the eighth floor of 80 Broad Street in New York City. Following
Mr. Wood’s death in March 1966, Andrew Aguino and Tom Barber
arranged to purchase Wood Shipping, each acquiring 50 percent of
the eompany’s stock.®* By subsequent separate negotiations between
Mr. Barber and Nora McDonnell, an agreement was reached whereby
Mrs. McDonnell would receive 85 percent of Wood Shipping stock
and Mr. Barber would acquire 100 percent interest in York.

Shortly after the purchase of Wood Shipping, its offices were re-
located to the 24th floor of 80 Broad Street, with Dr. Fuge and Mr.
Aquine negotiating the new lease.” Wood Shipping shared its new
premises on the 24th floor with the Imperial Iranian Air Force Pur-
chase Mission (Iranian Mission), Mitradad Co. (represented by Ed-
wards Fuge Associates, Inc.), Agat International, and Grand Cargo.
The lease to these premises was maintained in the name of Wood
Shipping, and the rent was paid by Wood Shipping.®

Today, Wood Shipping leases an entire building at 38 Worth
Street in New York from Agat International.® The first floor of this
address is occupied by the main telephone switchboard and the ship-
ping and receiving departments of both York * and Wood Shipping.
Wood Shipping occupies the second and third floors, and the fourth
floor is occupied by the Iranian Mission, The premises at 33 Worth

4 York and EFC occupled adjoining offices on the 11th floor of a building In New York
City identifled variously as D5 Broad Street, 24 Stone Street, and 59 Pearl Street, depengding
upon from which street one faced the building. EFC used the address 95 Broad Street, while
York usegd the 24 Stone Street address,

8 The record shows that at the tilme of the purchase of Wood Shipping, neither Mr.
Aquino nor Mr, Barber knew or had any relation with Dr. Fuge or Mrs. McDonnell.

8 Although the record shows that these transactions have yet to be fully effectuated,
Mrs. McDonnell has already voted her interest in Wood Shipping.

1 Dr. Fuge and Mr. Aquino were also the parties with whom the management of 80 Broad
Street dealt as to matters pertaining to Wood Shipping after the death of Mr, J. B. Wood.

8 By letter of September 23, 1968, Wood Shipping advised that it had moved again and
was now sharing office space with York at 17 Battery Place, New York.

® Salvatore Alba and Albert Abdalla, a hookkeeper for York and Wood Shipping, are
president and vice president, respectively, of Agat. Mr. Alba is also an employee of Wood
Shipping.

1 York has apparently made no rental payments since November 1967.
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Street are also used as a telephone and mailing address for EFC, Ag'at,
and Albert Fuge Associates, the latter being a consulting service in
the person of Dr. Fuge. Wood Shipping pays for all telephone service,
including the switchboard which serves the entire building. Moreover,
it has expended some $47,000 for maintenance and general improve-
ments of the premises, including painting of the building.

Since 1966, Mr. Aquino has been president of both York and Wood
Shipping. Sometime in 1966, an arrangement was made whereby York
would prepare shipping documents for Wood Shipping, payments to
be based upon man-hours of work performed by the two York em-
ployees, Mr. Zimmermann preparing the shipping documents and Mzs.
McDonnell serving as a messenger.** During fiscal years through 1969,
York received from Wood Shipping $14,185, $18,585, and $12,914,
respectively, for preparing shipment and incidental documents for
Wood Shipping pursuant to their agreement. During fiscal year 1967,
-cash receipts show other York income of only $2,052, being the inland
freight on EFC shipments. Wood Shipping accounted for $18,585 of
York’s total handling income of $22,947 during fiscal 1968, and $6,289
out of $9,172 in 1969,

In 1967, Wood Shipping entered into an agreement with the Irani-
an Mlsslon whereby Wood Shipping would “reforward material from
U.S. points of origin to. .. Iran”. Although Wood Shipping has more
than nine experienced freight forwarders on its staff, Dr. Fuge and
his associate Gus Vogle received $11,040 and $15,850, respectively, in
1969 as special consultants to Wood Shipping with respect to that
account.’* In addition, Wood Shipping paid $3,230 to Fuge and
$1,488 to Vogle during 1069 for travel expenses and entertainment.
An additional $3,269 was paid to TWA. for transportation.® At pres-
ent, Wood Shipping appears to be in a state of financial decline, hav-
ing suffered losses of some $37,000 during 1969. During that same
calendar year, however, Wood Shipping’s cash disbursement ledger
shows that it paid for repairs to an automobile owned by Dr. Fuge
and for legal services rendered to EFC, Edwards Fuge Associates
and Agat-International. Moreover, from September 26 through Dec-

L This agreement was not altered when Mr. Zimmermann left York-in 1968, Mra.
MeDonnell requested that the arrangement be continued and Mr, Aquino congented although
Mrs. MeDonnell and Albert Abdalla, the only two persons who remain on York's payroll,
are admittedly unknowledgeable and inexperienced In freight forwarder operations. During
this period, some-of York's work may have been: performed by Mr. Zimmermarnn, though
no longer an employee, or by another-nouamployee, or by Wood Shipping personnel,

1 Albert Fuge Assoclaten and Gus Vogle Asgoclates-became the executives called for In
the agreement between Wond Shipping and the Iranfan Missfon.

18 Mr. Aquino explained that it was neceagary for Dr, Fuge to attend meetings concerning

the Iranian Mission account. During 1068 he traveled to Iran, Panama, Bwitgerland, and
London,
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ember 26, 1969, Mrs. Fuge ** was paid $175 per week for a total of
$2,275 to accompany certain Iranian Nationals, who were also custom-
ers of Wood Shipping, around New York City. The disbursement
ledger also indicates that six months’ rent at $250 per month was paid
by Wood Shipping for the accommodations of an Iranian Mission
Warrant Officer. Examination of the books and records of Wood Ship-
ping also shows that it either “loaned” or “advanced” sums of money
in varying amounts to not only its officers, Mrs. McDonnell and Mr.
Barber, and certain employees, Mrs. Fuge and A. J. Fuge, Jr.. but
also to Albert Fuge Associates (Dr. Fuge) and two members of the
Iranian Mission.

York and EFC have also made personal loans to officers of the other
respondents. York’s books and records show that during the two fiscal
years immediately prior to the hearings in this proceeding, Mrs.
McDonnell borrowed a total of $17,231.25 in addition to her salary,
The record indicates that of that sum, only $6,675 has been repaid.®s
The cash disbursements ledger of EFC for the period May 1, 1969 to
April 80, 1970 shows total loans of some $1,200 to Mr. Abdalla, the
bookkeeper for York and Wood Shipping, and a loan of $1,000 to
Mr. Aquino, president of Wood Shipping and York.

Discussion anp CoNcLusions

In his initial decision, the presiding examiner concluded :

1. Neither York nor Wood Shipping are in fact independent as de-
fined in section 1 of the Act,

2. York and Wood Shipping have and are operating in violation of
section 15 of the Act by carrying out an unapproved exclusive coopera-
tive working agreement.

3. EFC violated section 16 First of the Act by having obtained in-
directly transportation by water for property at less than the rates or
charges which otherwise would be applicable.

1 Dr. Fnge's entire family 18 on the Wood Shipping payroll. Albert Fuge, Jr., has
recelved remuneration from Wood Shipping for his services as a trafic clerk in Wood
Shipping, and Joanne Fuge asslats the company In bookkeeping and clerieal matters, Dr.
Fuge himself has on at least one occasion held himself out as acting in a managerial or
representative capacity for Wood Shipping. Exhibit 26 is a copy of a letter, dated June 8,
1969, from Wood Shipping to an overseas consignee in Aunstralia regarding nonpayment of
an invoice In the amount of $29.37. The letter was signed by Dr. Fuge for “J. B. Wood
Shipping Co.. Inc¢.”

15 In August 1960, there arose a dispute as to the billings of York to Wood Shipping on the
rates and hours of service performed by York. The disputed amcunt, $6,675, was agreed to
by Mr. Aquino and Mrs. McDonnell as representing a fair refund of York's overcharges
tc Wood Shipping for the perfod {nvolved, This amount was entered on the hooks of Wood
Shipping upon receipt of a check in that amount from York. Thereafter, EFC {ssued a
check noted as “loan only" to Mrs. McDonnell for $6,875, which Mrs. McDonnell made
payable to the order of York. Mras. McDonnell repatd the EFC loan in May 19740.
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4. York and Wood Shipping violated section 18 Second of the Act
by allowing EFC “to obtain transportation for property at less than
the regular rates or charges then established by means of an unjust or
unfair device or means.” ,

5. Wood Shipping and York violated section 510.24(¢c) of General
Order 4 by permitting EFC to share “indirectly [the] compensation
or freight forwarding fee” of the licensee.

8. York permitted its name and license to be used by persons not
employed by it for the purpose of freight forwarding services in viola-
tion of section 510.23(a) of General Order 4.

7. The licenses of Wood Shipping and York should be revoked pur-
suant to section 510.9 of General Order 4.

Our conclusions differ somewhat from those of the Examiner. We are
convinced that York has never been an independent ocean freight
forwarder. Prier to 1960, Dr. Fuge, President of EFC, wasan owner of
York, and while he has divested himself of ownership, he never
relinquished control as advisor to York on matters relating to freight
forwarding. Such control is eviderced in the fact that in 1060, Mrs.
McDonnell, a long-time friend of Dr. Fuge, who is inexperienced as an
ocean freight forwarder, was given 100 percent ownership of York
and made its President. The only inference to be drawn from the rec-
ord is that Mrs. McDonnell was but Dr. Fuge’s alter ego. In addition,
William Otero, an EFC employee, was made Secretary of York and
became responsible for running its freight forwarding operation, which
actually involved performing the same services, for the same clients,
he did as an EF'C employee. Furthermore, when Oteroleft York he was
replaced by Zimmermann, another EF'C employee, whom Otero trained
in the techniques of ocean freight forwarding and as the new Secretary
of York, became responsible. for its forwarding operations. In fact,
Mr. Zimmermann performed these functions for eight months in 1965,
while he was actually still employed by EFC.

‘Wood Shipping lost its independence as an ocean freight forwarder
following the death of Mr. Wood in 1986, Dr. Fuge had no connections
with Wood Shipping prior to the death of Mr. Wood, and neither
Andrew Aquino nor Thomas Barher ever knew Mrs. McDonnell or Dr.
Fuge prior to that time, Thereafter, Mrs. McDonnell obtained econtrol
of 85 percent of the stock of Wood Shipping and was elected a director
and officer of Wood Shipping. After the death of Mr. Wood, Dr. Fuge
arranged for the relocation of Wood Shipping’s officas with the build-
ing management and Wood Shipping began to-share office space with
the Iranian Mission, Edwards Fuge Associates, and others.

Since 1968, York has been virtually absorbed by Wood Shipping and
is connected with and controlled by those who control Wood Shipping,
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one of whom is Dr. Fuge. The arrangement between York and Wood
Shipping ultimately resulted in York operating without experienced
personnel, as it is now doing, since neither Mrs. McDonnell nor Albert
Abdalla are qualified as ocean freight forwarders.

The record is replete with evidence of Dr. Fuge’s participation in
Wood Shipping’s business affairs and amply demonstrates a pattern
of controlling connections and interrelationships that existed between
York Forwarding, Wood Shipping and Dr, Fuge, the owner of EFC.
Therefore, the Examiner rightfully concluded that neither York nor
Wood Shipping is in fact independent of shipper connections within
the meaning of sections 1 and 44 of the Shipping Act, 1916. These sec-
tions were intended to prevent even the opportunity for a shipper to
exercise control over a freight forwarder. See A pplication for Freight
Forwarder License—Y ork Shipping Corp., 9 F.M.C. 72,75 (1965). It
must be remembered that neither the shipper’s intention not to exercise
control nor the forwarder’s intention to prevent such exercise is ma-
terial. See Application for Freight Forwader License—Delmar Skip-
ping Corp.,8 F.M.C. 498,497 (1965).

As noted, the Examiner concluded Wood Shipping and York were
violating section 15 of the Shipping Act by carrying out an unap-
proved section 15 agreement. It is , of course, not possible to lay down
hard and fast rules concerning the filing of agreements within the
category of “cooperative working arrangements”, and whether a par-
ticular agreement must be filed depends upon the facts and circum-
stances under which the agreement came into being and the aims and
purposes expressed therein. Here, it is apparent that an exclusive and
preferential working arrangement existed between Andrew Agquino
as president of both York and Weod Shipping and Mrs. McDonnell
for the performance by York of some of the freight forwarding work
of Wood Shipping.'¢

While nonexclusive, cooperative working agreements between li-
censed ocean freight forwarders which provide for the completion of
documentation and performing of other services on export shipments
on behalf of the parties have been granted an exemption from the pro-
visions of section 15 of the Shipping Act, 1916,'" this is not the situa-
tion that exists here where there has been a gradual overt absorption
of one forwarder by another by means of a thorough and comprehen-
sive working arrangement. Because of the close interrelationship be-
tween them, it is evident that York and Wood Shipping were not op-

19 Mr. Aquino owns 50 percent of the stock of Wood Shipping. It will be recalled that
an agreement was reached between Mr., Barber and Mrs. McDonnell whereby she would

recelve 86 percent of the stock of Wood Shipping and Barber would become 100 percent

owner of York.
17 See 46 CFR 510.26(b).
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erating as entities separate and apart from each other. The failure
to file & memorandum of this arrangement with the Commission for
approval under section 15 constitutes a violation of that section. See
Volkswagenwerk v. FMC, 890 U.S. 261 (1988) ; and American Eoport
Isbrandtsen Lines, Inc., 14 F.M.C. 82 (1970).

EFC was found by the Examiner to have violated section 16 First
of the Shipping Act, 1918, by indirectly obtaining from Wood Ship-
ping and York transportation by water for property at “less than the
rates or charges which would otherwise be applicable.” Conversely,
the Examiner found that Wood Shipping and York had violated sec-
tion 16 Second by allowing EFC to “obtain transportation at less than
the regular rates or charges then established by means of an unjust
or unfair device or means.” These violations were grounded upon the
general conclusion that Wood Shipping had been used as a conduit for
preferential treatment of EFC.

The record does show that Wood Shipping paid an auto repair bill
for Dr. Fuge and certain attorney’s fees for EFC and Albert Fuge
Associates. Wood Shipping also paid Bertha Fuge $2,275 during 1969
for accompanying her husband while entertaining the Iranian Mis-
sion. Finally, Wood Shipping paid Dr. Fuge a salary and traveling
expenses for performing some ill-defined “consultant services” for
Wood Shipping.

The real difficulty in concluding that this conduct violated section
16 is found in the attempt to equate it with an “unfair device or means”
used to obtain transportation at less than the “rates or charges other-
wise applicable.” There has been no meaningful showing that the
wages received by the Fuge family were anything other than for serv-
ices rendered to Wood Shipping. Nor is it entirely clear that the re-
pairs on Dr. Fuge’s automobile were not paid for on the basis of its
use in Wood Shipping business, Finally, there is no asserted correla-
tion between the wages and the cost of repairs and the rates and
charges of any shipment or shipments. In short, we simply are without
the essential ingredients of a section 16 violation. See Paciflo Far East
Lines—Aleged Rebates, 11 F.M.C. 857 (1968). The same is true of
the legal expenses of EFC.

Our disposition of the alleged violations of section 16 of the Ship-
ping Act, 1918, dictates a similar conclusion under section 510.24(c)
of General Order 4 (46 CFR 510.24(c)), which provides:

No licensee shall share, directly or indirectly, any compensation or freight for-
warding fee with a shipper, consignee, seller, purchaser, or their agents, affil-
lates or employees; nor with any person or persons advancing the purchase price
of the merchandise or guaranteeing payment therefor; nor with any person or
persons having beneficial interest in the shipment.
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Here, as under section 16, there is simply insufficient evidence of
record of any sharing by Wood Shipping and York of their forward-
ing fees and compensation. There is, however, a quite different situa-
tion under section 510.23(a) of General Order 4 (46 CFR 510.23 (a)).
That section provides, in part :

No licensee shall permit his license or name to bhe used by any person not
employed by him for the performance of any freight forwarding service. No
licensee may provide freight forwarding services through an unlicensed branch
office or other separate establlshment without written approval of the Federal
Maritime Commisslon.

The record clearly shows that the forwarding services provided by
York to its clients had since 1968 for a time been performed by Zim-
mermann, while not in the employ of York, and some other unidenti-
fied person not employed by York. Thus, because persons not em-
ployed by York were permitted to perform forwarding services under
York’s license, the Examiner properly concluded, as do we, that York
violated section 510.23 (a) of General Order 4.

Finally, the Examiner recommended that the licenses of York and
Wood Shipping be revoked. We can only partially agree with the
Examiner. The record here makes it obvious that York is a freight
forwarder in name only and that its dissolution would be literally
without impact on the shipping public. It has no qualified personnel,
and whatever the real reason for its existence it does not qualify for
& forwarding license under the Shipping Act. Like the Examiner, we
can see no valid reason for continuing its license. Accordingly, the
license of York will be revoked. However, we find a different situa-
tion to exist in the case of Wood Shipping, and we cannot agree that
something less than the rather drastic action of revocation would not
satisfy the law’s requirements.

Insofar as the record shows, Wood Shipping has been an established
and respected forwarder since 1922. Nothing in the record would lead
us to believe that during these years Wood Shipping has provided
other than good and valuable services to the shipping public. More-
over, Wood Shipping employs some 25 people, and we are mindful
of the hardship revocation would work on these employees. Wood
Shipping’s real difficulty arises from its association with York and
Dr. Fuge and his various enterprises. In our opinion, were a general
“house-cleaning” to occur and these associations terminated, Wood
Shipping could again meet the requirements of an independent ocean
freight forwarder which is fit, willing and able to perform the serv-
ices required. Accordingly, if the requirements set forth below are
met, Wood Shipping will be allowed to retain its license.

15 F.M.C.
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As conditions to the retention of its license, Wood Shipping must
meet the following requirements:

1. Wood Shipping shall completely disassociate itself from any and
all relationships with EFC, Albert Fuge Associates, Dr. Fuge, his
wife and immediate family, the Imperial Iranian Air Force Mission,
Mitradad, Agat International, and Grand Cargo; and guarantee that
any of the above-named persons or officers, directors or employees of
the above-named corporations or organizations are not nor will in the
future become an employee, officer or director of Wood Shipping, nor
will become involved in the day-to-day management of Wood Ship-
ping;

2. As a contingent to being found fit or able to perform the required
services, Wood Shipping shall collect any and all outstanding debts
in the form of advances or personal loans; and in connection with the
persans, corporations and organizations listed in requirement 1. above,
shall settle or cancel all outstanding obligations of any kind; and

3. Wood Shipping shall purchase back all outstanding stock certifi-
cates and ownership interest from Mrs. Nora McDonnell, and com-
pletely divest Mrs. McDonnell of any interest in Wood Shipping, and
guarantee that she is not now, nor in the future will be, an employee,
director or officer of Wood Shipping; or become involved in the day-
to-day management of Woed Shipping.

In order to insure compliance with the above, we will require Wood
Shipping to submit within 90 days of service of this report and order
a full report on the manner in which it has complied with the require-
ments. The failure to submit the report will result in revocation of
Wood Shipping’s license without further proceedings. An appropri-
ate order will be entered.

[SEAL] (S) Francis C. Hurney,
Secretary.
15 F.M.C.
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Docker No. 704

Yore Forwarpina Core., J. B. Woop Smrerine Co., Inc.,
aNp Epwarps Fuee Core.

OrbER

This proceeding was initiated by the Federal Maritime Commission
to determine, inter alia, whether York Forwarding Corp. and J. B.
Wood Shipping Co., Inc., continue to qualify as independent ocean
freight forwarders and whether their licenses should be continued in
effect or be revoked, and the Commission has fully considered the mat-
ter and has this date made and entered of record a Report containing
its findings and conclusions thereon ; which report is hereby referred
to and made a part hereof. The Commission found, inter alia, that the
license of York Forwarding Corp. as an independent ocean freight
forwarder be revoked, and that the license of J. B. Wood Shipping
Co., Inc., a8 an independent ocean freight forwarder be allowed to be
retained subject to certain specific conditions.

Now therefore, it i3 ordered, That the license of York Forwarding
Corp. as an independent ocean freight forwarder be, and it is hereby,
revoked, effective this date.

It is further ordered, That J. B. Wood Shipping Co., Inc., be al-
lowed to retain its license as an independent freight forwarder sub-
ject to the following conditions:

1. J. B. Wood Shipping Co., Inc.,shall completely disassociate itself
from any and all relationships with Edwards Fuge Corp., Albert
Fuge Associates, Dr. Fuge, his wife and immediate family, the Im-
perial Iranian Air Force Mission, Mitradad, Agat International, and
Grand Cargo; and guarantee that any of the above-named persons or
officers, directors or employees of the above-named corporations or
organizations are not nor will in the future become an employee,
officer or director of J. B. Wood Shipping Co., Inc., nor will become
involved in the day-to-day management of J. B. Wood Shipping
Co., Inc.;
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2. J. B. Wood Shipping Co., Inc. shall collect any and all outstand-
ing debts in the form of advances or personal loans and in connection
with the persons, corporations and organizations listed in 1. above,
shall settle or cancel all outstanding obligations of any kind; and

3. J. B. Wood Shipping Co., Inc. shall purchase back all outstand-
ing stock certificates and ownership interest from Mrs. Nora McDon-
nell, and completely divest Mrs. McDonnell of any interest in J. B.
Wood Shipping Co., Inc., and guarantee that she is not now, nor in
the future will be, an employee, director or officer of J. B, Wood Ship-
ping Co., Inc., or become involved in the day-to-day management of
J. B. Wood Shipping Co., Inc. _

It i3 further ordered, That to insure compliance with this Order,
J. B. Wood Shipping Co., Inc., shall submit a full report to the Com-
mission on the manner in which it has complied with the requirements
as heretofore set out within 90 days of service of this Report. If J. B.
Wood Shipping Co., Inc., fails to submit the required report, its
license as an independent ocean freight forwarder will be revoked
without further proceedings.

By the Commission.

[sEAL] (S) Feawncis C. HurnEy,
Seoretary.
15 F.M.C.
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Docrer No. 7148
INDEPENDENT OCEAN FREIGHT FORWARDER

License AppLicaATION—GUY (. SORRENTINO

Adoption of Initial Decision
March 2, 1978

By tHe Commission: (Ashton C. Barrett, Vice Chairman,; James V.
Day, George H. Hearn, Commaissioners.)

This proceeding was instituted by a Commission-issued Order of
Investigation and Hearing served on May 3,1971, to determine whether
one Guy G. Sorrentino (hereinafter Applicant) “is fit, willing, and
able to carry on the business of forwarding as required by section 44
of the Shipping Act, 1916, and the Commission’s rules and regula-
tions,” and whether his application as an independent freight for-
warded should be granted.

By a certified letter dated March 18, 1971, the Commission notified
Applicant of its intent to deny his application for an indivisingl
independent ocean freight forwarder license, Applicant, upon receipt
of the Commission letter, requested a hearing be held to show that
denial of the application is unwarranted. Thereafter, the Order of
Investigation and Hearing issued.

A hearing was held in New York on August 4, 1971, presided over
by Examiner Ashbrook P. Bryant.

In his initial decision served November 5, 1971, the Examiner found
that Applicant was “fit, willing, and able properly to carry on the
business of freight forwarding.”

Hearing Counsel in their exceptions claim that the Examiner hedged
on the facts and did not give them the legal significance to which
they were entitled.

Upon review of the exceptions, we conclude that they are but a
restatement of the contentions already advanced before the Exam-
iner, and that the Examiner’s findings and conclusions on thess con-

15 F.M.C. 127



o

128 FEDERAL MARITIME COMMISSION

tentions were proper and well founded. Accordingly, we hereby adopt
the initial decision (a copy of which is attached to and made a part
hereof), adding only this admonition. As we pointed out in Docket
No. 664, Independent Ocean Freight Forwarder License Application,
James J. Boyle & Co., 10 FM.C. 121 (1968), we are charged with the
responsibility of maintaining the high degree of responsibility re-
quired in the profession of ocean freight forwarding. Congress has
required us to review license applications and limit access to the
profession to those who are “fit, willing, and able” to carry on the
business of ocean freight forwarding. We have therefore established
a high standard of moral conduct to which an applicant as well as
& licensee must conform. Anything less than this is considered con-
duct unsuited to the profession and will result in our swift action to
remedy the misconduct, whether by denial of a license or suspension.

CommissioNEr CLARENCE MogsE, concurring; with whom CHAIRMAN
BENTLEY joins:

Although Applicant’s conduct is not defensible, I nevertheless con-
cur in the decision of the majority for the reasons therein stated. An
applicant for a license should be confronted with no more severe tests
than those applied in determining whether a license should be revoked
(Shipping Act, 1916, section 44(d) ; Administrative Procedure Act,
section 9(b) ; General Order 4,46 CFR Part 510).

The record discloses that the questionable methods used in describ-
ing the shipments involved may have been dictated by the shipper. For
this, the shipper was charged and pleaded guilty to several counts,
No action was taken against the ocean carrier.

The shipments were “Clothing Snap Fasteners.” The record shows
that the commodity description on the ocean bills of lading prepared
by the freight forwarder was stated as “Textile Machinery Parts” and
as such was rated properly by the ocean carrier as “Textile Machinery,
N.O.S.” The freight rate on “Textile Machinery, N.0.S.” was less than
the freight rate on “General Cargo, Other Than Dangerous Cargo, -
N.O.8.” which latter rating would have been applied to “Clothing
Snap Fasteners,” On the shipper’s export declaration, the freight for-
warder typed in below the phrase “Textile Machinery Parts” the fol-
lowing in parenthesis “Clothing Snap Fasteners.” A validated copy of
the shipper’s export declaration showing the commodity description
“Textile Machinery Parts (Clothing Snap Fasteners)” was lodged
with the ocean carrier before the latter issued its bill of lading and
its freight bill for the ghipments.

Hence, the ocean carrier may have acquiesced in this improper prae-
tice, for & casual comparison of the bill of lading as presented to the
ocean cartrier by the freight forwarder with the validated shipper’s

15 F.M.C.
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export declaration would have put the ocean carrier on notice that the
rating of the shipments should be double-checked or that the shipment
should have received the “General Cargo, N.O.S.” rating as “Clothing
Snap Fasteners”, Reasonable diligence on the part of common carriers
to verify the proper rating of shipments from documents in their pos-
session is the least that is required of common carriers under section 16
Second, Shipping Act, 1916.

I am not unaware of the holding in Royal Netherlands Steamship
Co. v. Federal Maritime Board, 304 F.2d 938 (1962). With deference
to that court, I believe it erred when it required that the “knowingly
and willfully” test contained only in the first paragraph of section 16,
Shipping Act, 1916, be applied when charging the common carrier
under section 16 Second, Section 16 Second in plain, simple language
states “That it shall be unlawful for any common carrier by water

. . either alone or in conjunction with any other persron, directly
or indirectly: . . . Second. To allow any person to obtain transporta-
tion for property at less than the regular rates or charges. . . by means
of false billing, false classification . . . or by any other unjust or unfair
device or means.” The phrase “knowingly and willfully” does not ap-
pear. Instead, the test is “allow.” I fail to find any reasons for reading
in the more rigorous “knowingly and willfully” test.

In my opinion, cases such as Prince Line v. American Paper Export,
55 F.2d 1053 (1932) ; Misclassification and Mishilling of Glass Articles,
6 F.M.B. 155 at 161-166 (1960) (reversed on this point in Reyal
Netherlands) ; and In re Rubin, Rubin & Rubin Corp., 6 F.M.B. 235
at 242-243 (1961), more logically and correctly reflect the intent of
the Congress.

This is a stale matter and therefore little can now be done. For the
future in-fact situations of this nature I would urge that investigations
be initiated against the shipper and the ocean freight forwarder for
violation of the first paragraph of section 16, Shipping Act, 1916, and
against the ocean carrier for violation of section 16 Second, Shipping
Act, 1916. Section 16 declares that one who violates the section is
guilty of a misdemeanor punishable by a fine of not more than $5,000.00

for each offense.

(Signed) Francrs C. Horney,

[sraL]}
Secretary.

15 F.M.C.
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No. 7148

INpEPENDENT QcBAN FREIGHT FORWARDER LICENSE APPLICATION—
Gux G. SorrENTINO

Applicant found to be fit, willing, and able properly to carry.on the business of
freight forwarding. His long history of creditable performance ag an ocean
freight forwarder, the substantial economic loss he has already suffered in
addttion to his frank admlssion of past fault and his exprassed intentlon
fully to dlacharge the dutles and responsibilities of a llcensed frelght for-
warder in the future, are found to mitigate the effects of his culpability in
falling to prevent violations of the Shipping Act, 1016, by a licensed ocean
freight forwarder of which he wae President and princlpal stockholder.
Applicant, however, is warned of the serjousness of the conduct he has
at least condoned and 18 cautioned that, in view of his past 1apses, he should
be doubly alert to avoid future deviation from atrictest adherence to the
requirements of the Shipping Aet, 1916, the Commisslon’s rules and regula-
tions, and the high standards of trust and confidence which his status
imposes.

Guy G. Sorrentino, for himself.
Donald J. Brunner and Ronald Lee, Hearing Counsel.

INITIAL DECISION OF ASHBROOK P. BRYANT,
PRESIDING EXAMINER®

On December 17, 1970, Guy G. Sorrentino filed his application for
a license as independent freight forwarder pursuant to General Order
No. 4 ? and section 44 of the Shipping Act, 1916 (the Act).® Applicant
was notified by certified letter dated March 18, 1971, that the Com-
mission intended to deny his application unless he requested op-

1This declaion became the decision of the Commission March 2, 1672, ‘
¢ Goneral Order No, ¢ (Rev,) 38 F\.R. 12654, September 8, 1068 ; 46 CFR 510.
8 Bectlon 44 of the Shipping Act, 1918 46 USCA 841(b) :

“(b) A forwarder’s license shall be lssued to any quelified applicant therefor if
it 18 found by the Commission that the applieant is, or will be, an independent
ocean freight forwarder as defined in this Act, and is fit, willing and able to carry
on the business of forwarding end to conform to the provisloms of this Act and the
requirements, rules and regulations of the Commission issued thereunder, and that
the proposed forwarding business s, or will be, conelstent with the national meritime
policies declared in the Merchant Marine Act, 1988; otherwlse such application
shall be denled . . .”

180 15 F.M.C.
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portunity to show that the denial was unwarranted. The reason for
the action was alleged involvement of Sorrentino in misclassification,
from 1964 through 1966, of export shipments by Sorrentino Shipping
Inc., a licensed independent ocean freight forwarder, of which appli-
cant was president and director, in order to obtain lower ocean freight
rates, in violation of section 16 of the Act. A hearing was requested
and duly held, at which applicant was advised of his right to counsel.
He stated that he did not wish to avail himself of that right. At the
hearing, and in the subsequent preparation and filing of briefs, appli-
cant was afforded substantial procedural latitude to assure that his
side of the story was amply reflected in the record.

Facts

Applicant has successfully engaged in the business of ocean freight
forwarding in various capacities since 1942, In that year he went to
work for Bryant and Heffernan, “foreign freight forwarders,” as
messenger-junior clerk. He served honorably in the U.S. armed serv-
ices during World War II between 1943 and 1946. In 1947 he was
again employed by Bryant and Heffernan. He later transferred to
another ocean freight forwarder, Distribution Forwarding Services,
Inc., and was employed there until he formed Sorrentino Shipping
Inc., which was then known as Confidential Overseas Forwarding,
in 1951. From then until December 31, 1970, when he voluntarily
severed his connection with the company, applicant was president of
Sorrentino Shipping Inc., and actively engaged in the business of
ocean freight forwarding. He has never engaged in any other busi-
ness but foreign freight forwarding.

Applicant’s technical competence as an ocean freight forwarder is
not questioned.® The sole issue to be decided, then, is whether appli-
cant’s connection with violations of the Aet, of which Sorrentino
Shipping Inc., was convicted, in and of itself, renders him unfit
properly to carry on the business of forwarding and to conform to
the provisions of the Act and the requirements, rules and regulations
of the Commission issued thereunder. The circumstances of these
violations are crucial to the application and will be considered in
detail.

4+ Tr. p. 3-¢—August 4, 1871 ;

Previously applieant had been fully advised of his right to counsel -as indicated by the
following from his letter of June 1, 1971, to the Examiner:

“I wish to confirm that I shall be pleased to attend the hearing in Washington.*
Further, please be informed that I will attend without benefit of counsel. You pointed
out my rights in this connection for which I thank you.”

*For the applicant’s convenience the hearing was later scheduled in New York.

6 Ag Hearing Coungel stated (Opening Brief, p. 2), ‘There is no doubt that he has the
requisite technical expertise or know-how to carry on the business of forwarding.”

15 F.M.C.
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In about September 1951, Guy G. Sorrentino, together with Frangois
Bertrand, owned in equal shares the outstanding capital stock of
Confidential Overseas Forwarding, Inc., which they operated as an
ocean freight forwarder under F.M.B. registration No, 1375. About
June 1938, that company was renamed Sorrentino Shipping Inc.;
and in January 1962: Sorrentino Shipping Inc., of which Sorrentino
now owned all the outstanding 20 shares of capital stock, applied for
a license as an independent ocean freight forwarder, which was issued
to that company on January 3, 1964 (F.M.C, License No. 878).

In June or July 1964, Rau Fasteners Company of Providence,
Rhode Island (Rau), contacted Guy G. Sorrentino to engage the
gervices of Sorrentino Shipping Inc., in connection with Rau’s export
of merchandise to Unifast Manufacturing Company S.A. of Brussels,
Belgium. All coutacts with Rau were through its export manager,
Albert N. Winegrad. The method of handling Rau’s shipments was
initially worked up between Guy G. Sorrentino on behalf of Sorren-
tino Shipping Inc., and Albert N. Winegrad on behalf of Rau. There-
after Rau’s direct contacts with Sorrentino Shipping were through
one of its employees, William Huze.

Sorrentino Shipping’s method of handling Rau’s shipments was
as follows: Sorrentino Shipping received from Rau copies of Rau's
invoice and packing list on each of ite shipments to Unifast. All
goods were moved by truck from Providence to the piers at New York
at Rauw’s direction and under its control. Sorrentino Shipping, using
the invoices and packing lists furnished by Rau, prepared the ocean
bills of lading, dock receipts, and shipper’s export declarations. Sor-
rentino Shipping booked the freight with the ocean carriers, lodged the
dock receipts at the steamship company piers, lodged the ocean bills
of lading with the steamship companies and picked up the original
onboard copies from them, submitted the shipper’s export declarations
to the Bureau of Customs and had them validated, lodged the validated
copies with the steamship companies, and obtained maritime insurance
on each shipment. When shipments were complete Sorrentino Ship-
ping received the freight bills from the steamship companies for the
prepaid ocean freight and paid them as agent for Rau. Sorrentino
Shipping submitted its own invoices to Rau, billing it for prepaid
ocean freight, marine insurance, and other monies expended as well
as its own forwarding fee.

In October 1964, Sorrentino Shipping placed the first two of Rau’s
shipments to Unifast aboard the American Commander, United States
Lines, using the commodity description “clothing snap fasteners” on
the bills of lading, on the basis of which United States T.ines assessed
and collected the then prevailing freight rate of $70.25 W/M under
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Item 9161 of Tariff No. 26 of North Atlantic Continental Freight Con-
ference applicable to “(teneral Cargo, Other Than Dangerous, N.0.S.”

Sometime after the second of Rau’s shipments to Unifast, Rau, by
Albert N. Winegrad instructed Sorrentino Shipping that clothing
snap fasteners were to be described on ocean bills of lading from then
on as textile machinery parts. This instruction was given either di-
rectly to Guy G. Sorrentino or to William Huze, who, in turn, relayed
the instructions to Guy G. Sorrentino,

In handling Rau’s shipments, Sorrentine Shipping prepared a ditto
master for each shipment, from which copies of all necessary docu-
ments such as dock receipts, bills of lading, shipper’s export declara-
tions, etc., were run off on Sorrentino Shipping’s ditto printer, After
Sorrentino Shipping was instructed to describe the clothing snap
fasteners henceforth on ocean bills of lading as textile machinery
parts, all documents reproduced from its ditto master, including bills
of lading and shipper’s export declarations, bore the commodity de-
scription “textile machinery parts” to describe the clothing snap
fasteners.

In order to comply with the requirements of the Bureau of Customs,
William Huze was instructed by Guy G. Sorrentino to type in
parantheses under the commodity description “textile machinery
parts” on the shipper’s export declarations the further description
“clothing snap fasteners.,” Huze did so. However, no such steps were
taken to modify or supplement the commodity description “textile
machinery parts” appearing on the remaining documents, including
the bills of lading.

On 16 occasions between April 23,1965, and March 11, 1966, Sor-
rentino Shipping handled shipments of clothing snap fasteners for
Ran. which were described on bills of lading and other necessary docu-
ments as textile machinery parts. On 14 such occasions the misclassifi-
cation resulted in the shipments being assessed at a substantially lower
freight rate than would have been the case had the consist of the ship-
ment been correctly described on the bill of lading. In each such in-
stance Sorrentino Shipping prepared the necessary papers and in
each case only the export declaration included, in addition to the de-
scription “textile machinery parts,” the further description “clothing
snap fasteners,” in order to comply with the requirements of the Cus-
toms Bureau.’ In the two remaining cases the same description, sub-

8 Guy G. Sorrentino makes the following explanation with regard to this action (Reply
Brief of Guy @. Sorrentino p. 1) :

“The insertion of additional information on a Shipper’s Export Declaration, aftep

a genheral description of merchandise is used, i3 not only common, but absolutely

necessary in order to comply with the Export Control Laws of the United States

Department of Commerce. While it ia common practice to describe merchandise on

shipping documents as “Machinery Parts”, or “Road Machinery Parts” or “Textile

15 F.M.C.
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mitted on Rau’s shipment by Sorrentino Shipping, was challenged by
the carrier and the higher rate was charged and collected.

On April 22, 1970, Sorrentino Shipping was found guilty in the
U.S. District Court, Southern District of New York, on 16 counts
of violation of the Act involving the misclassified shipments described
above. On June 17, 1970, Sorrentino Shipping was fined a total of
$1,600—$100 on each count.

DiscussioN AND CoNCLUSIONS

Under section 44 of the Act, one who would become a licensed ocean
freight forwarder should not only possess and display the required
qualifications, but, in addition, must conduct his affairs and maintain
his business relationships with a high degree of professional integrity
and responsibility, The Act provides that the Commission shall issue
such a license to a qualified applicant, but only after it affirmatively
finds that such applicant * is “fit, willing, and able properly to carry on
the business of forwarding and to conform to the provisions of this Act
and the requirements, rules and regulations of the Commission issued
thereunder. . ..” Before a license shall issue, the record must establish
that applicant is not only technically competent but of such moral
character as to reasonably insure that he will act honestly and effec-
tively in the capacity of ocean freight forwarder. (Where applicant is
a corporation or other impersonal entity, it must appear that those
natural persons who will assume responsibility must meet these stand-
ards.) An important matter to be considered in determining an ap-
plicant’s fitness is the fact that the prospective licensee will be a
fiduciary for clients and, in addition, will occupy a unique position of
trust in dealing with carriers and the public. Hence, it must appear
that, as licensee, applicant will maintain a standard of professional
conduct reflecting the highest degree of business responsibility and
integrity, not only with clients but also with carrierrs and with the
public. This latter duty is imposed in part because, in many instances,
ocean freight forwarders have the practical ability to grant or with-
hold clients’ freight moneys which, of course, are part of the lifeblood
of the highly competitive business which they serve. As a result, by the
grant of g license, an ocean freight forwarder gains the opportunity to
use his experience and technical knowledge of the ocean freight busi-
ness to enhance his own competitive and economic position at the ex-

Machinery Parts, it is necessary, in all inatances, to epecify on the Shipper's Hxport
Declaration, the deecription of the part or parts being shipped under the general
nomenclature, Otherwise Customs will refuse to suthenticate the Shipper's Export
Declaration. Consequently, the ‘‘method” used is an accepted practice in shipping
circles, and certainly [was] not used by my former office or myeelf to deviate from

the law, but to comply with 1t.”-
7 8ec. 44 ; 46 USCA 841(h), as amended ; see note 8 ante.
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pense of the carriers and the public. Such opportunities, while they are
frequent and tempting, must be resisted. The customs of their high
calling, as reflected in the statute and the Commission’s rules and
regulations, require freight forwarders to be ever mindful of their
responsibility to the carriers and the public they serve as well as their
duty to their clients,

Asgthe Cornmission hassaid : ®

The freight forwarder occupies a position of enormous competitive and eco-
nomic power as to carriers and enjoys a fiduciary relationship with shippers.

He is in a position to do grave economic harm to both. (p. 116)
% b ¥ &

{p. 118) The business integrity of one who occuples the position of freight
forwarder should be above reproach, and he should clearly demonstrate a com-
plete awareness of and a willingness to accept the responsibilities that the
preferred position imposes, (emphasis supplied)

* ¥ &k ¥ %

. . » the philosophy of section 44 is such that the shipping public should be
entitled to rely upon the responsibility and integrity as well as the technical
ability of a freight forwarder.

In the investigation which led to the issuance of General Order 4,
the Commission, after an exhaustive inquiry, described with some par-
ticularity the powerful position occupied by forwarders in the eco-
nomics of the ocean freight industry. Among other things, the
Commission said (p. 335) :

With respect to a substantial portion of the shipments handled by forwarders,
they are authorized by their shipper clients to arrange for the booking of the
cargo, and to select the carrier over whose line the shipment will move, . . . It
is clear . .. that the forwarders are in a position with respect to shipments for
which they have booking authority to favor one carrier over another where
there is competitive service to the destination port. For this reason, the for-
warders are regularly solicited for business by the carriers.

Despite his relationship as fiduciary to his shipper-clients, acts or
conduct which do not comport with the freight forwarder’s responsi-
bility to carriers and the public may not be justified or excused by
the plea that they were engaged in to forward the client’s interest or,
in deed, to retain his favor. Nor may a manager or executive of a
licensed freight forwarder avoid responsibility by claiming lack of
knowledge of or actual participation in improper acts or conduct by
his subordinates or employees. He must see to it that the licensed
freight forwarder assumes the responsibility and displays the in-
tegrity required of it.*°

The standard of conduct of freight forwarders must be above re-
proach. They will not be permitted to cut corners or engage in ques-

# Application for License No. 8, F.M.C. 109, Dixle Forwarding

? Freight Forwarder Investigation, ete,, 6 F.M,B. 327 (1061).
10 See sectfon 510.4(b) Gen, Order 4 (46 CFR 510.4(b)).
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tionable practices at the expense of their shipper-clients, of carriers,
or of the public. This is particularly true where, as hers, the record
supports the conclusion that the applicant at least condoned, if he
did not actually participate in, serious violations of the Act. It is the
prime duty of a licensed freight forwarder to acquaint himgelf with,
and scrupulously adhere to, the law and the rules and regulations
of the Commission thereunder. In this case, applicant’s burden to
“clearly demonstrate a complete awareness of and willingness to ac-
cept the responsibilities that the preferred position imposes” is, in-
deed, a heavy one. But it is not insurmountable. In making a
determination as to applicant’s “fitness,” i.e., whether he can be relied
upon and trusted to carry on the profession of freight forwarder in
an honorable and responsible fashion, we should look at all the cir-
cumstances of the applicant’s case as they presently exist and not
only at that part of his overall conduct and business operation which
failed to meet the required standards.

As above stated, on April 22, 1970, Sorrentino Shipping Ine., was
convicted in the U.S. Distriet Court, Southern District of New York,
on 16 counts of misclassification of export shipments in violation of
the Act, and on June 17, 1970, duly fined $1,600 ($100 on each count).
Applicant was not named as a defendant in the criminal action.
However, he was president and principal executive officer of Sor-
rentino Shipping Inc., during the entire period from April 1965 to
March 1966, in which all the instances of misclassification took place.
There is not much doubt that applicant was at least aware of the
course of dealing between Sorrentino Shipping Inc., and Rau through
which the misclassification of these shipments was arranged and car-
ried out,

Tt also appears that applicant was aware that the “method” used by
Sorrentino Shipping to prepare shipping documents, and the descrip-
tion of the merchandise was calculated to and did result in obtaining
lower freight rates for Rau’s shipments, However, there is no evi-
dence that Guy G. Sorrentino personally benefited from these decep-
tions apart from his share of whatever fees Sorrentino Shipping
received for its freight forwarding services.

As Hearing Counsel says in his brief, if Guy G. Sorrentino is found
not to be fit and willing and able to carry on the business.of freight
forwarding his application must be denied. Such action in turn will
have the effect of removing him from a field of endeavor in which
he has engaged for nearly 30 years.

Applicant, on his part, does not deny responsibility as principal
officer of Sorrentino Chipping Inc, for these acts of misclassification.
He readily admits that he should have used “better judgment” and

18 F.M.0.
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should have scrutinized more carefully “the shipper’s instructions”
to use the description “textile machinery parts.” But, he says:

I realize I did not use good judgment in not gcrutinizing more carefully the
shipper’s instructions to us to use the description textile machinery parts. I
realize it is the forwarder's obligation -to ascertain the proper description of
merchandise exported. I also realize that as chief officer of my company I was
responsible for the actions of my employees. * * * This is the only instance
in my experience of approximately thirty years where I was reprimanded in
any form or fashion for such a violation.

Applicant asserts, however, that denial of his license would, in
effect, pronounce an economic death sentence on his productive life.
Hesays: 1?

*« ¢ After being gainfully and happily employed for approximately thirty
¥ears, a denial action would have the effect of ending my productive life, At age
47 and with an entire life devoted to one fleld I find it impossible to start a new
career at this time. With the business recession in our country there are prac-
tically no jobs for middle management level in my field. Even menial occupations
are being denied me in this fleld as prospective employers find it easy to say
“this job is not for you.”

The record indicates that applicant has not engaged in any phase
of the freight forwarding business since his separation from Sorren-
tino Shipping the first of this year. Also, as above stated, he has
severed his connection and disposed of his financial and proprietary
interest in Sorrentino Shipping, the freight forwarding business
which he built up over the years of activity in the shipping business.®

On October 27, 1970, the Commission served an order pursuant to
section 44(d) of the Act requiring Sorrentino Shipping Inc., to show
cause why its license should not be suspended for 60 days because it
had been in violation of section 16 of the Act. The violations of law
upon which the order to show cause was based were those of which
Sorrentino Shipping Inc., had been convicted and which constitute
the basis for the Commission’s order herein.’* The order to show cause
was published in the Federal Register on October 31, 1970.'* After
Guy G. Sorrentino disassociated himself from Sorrentino Shipping,
the show cause proceeding was discontinued . (February 2, 1971).

1 Letter entitled Brief of Guy G. Borrentino, September 14, 1871, p. 1.

9 Ihid, p. 4,

18 Sea Minutes of Speclal Meeting of Board of Directors ¢of Sorrentino Shipping Ime,
October ¥, 1970, Borrentino resigned as of December 81, 1970, with all salary and other
compensation terminating at that date. He cgreed to “surrender his twenty shares of
stock, ten to Mr. Risch and ten to My, Visone. . . . The present policy maintained by the
corporation on the life of Guy Borrentino . . . in the amount of $75,000 will be turned

over to Mr, Sorrentino free ax of December 81, 1870, with no liens by the corporation.”
i Docket No, T0—40—Independent Qoean Freight Forwarder License No. 878—~HSorrentino

Bhipping, Inc.
1 Vol, 35 F.R. No. 218, p. 18867.

15 F.M.C.
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Applicant argues with some plausibility that had he refused to
divest himself of his interest in and control of Sorrentino Shipping
Inec., the maximum penalty assessed against that enterprise (in which
he retained a principal’s status) would have been a 60-day suspension
of its license,

He says, in effect, that he has been sufficiently punished by his volun-
tary removal from the freight forwarding business for a period longer
than would have been the case under the Commission’s proposed order;
that the seriousness of the violations of law by Sorrentino Shipping
has been thoroughly impressed upon him; that. the Commission’s
regulatory purpose has been achieved; and that to deny him a license
to engage in the only profession which he knows, with the consequent
disastrous effects on his ability to earn a livelihood would be excessive
and unfair.

Hearing Counsel points out in his reply brief that the Commission
might well have taken a more stringent position in its order to show
cause had it not also been dealing in that action with the rights and
economic interests of innocent third parties who had no part in the
violations of law by Sorrentino Shipping. However, the practical re-
sult of the show cause proceeding, had applicant not divested himself
of his interest in Sorrentino Shipping, apparently would have been no
more severe in its effect on applicant than a sixty-day suspension of
Sorrentino Shipping. The result might well have been that, after a
brief interval, applicant would have continued as a third owner and,
perhaps, manager of Sorrentino Shipping, a licensed freight for-
warder. This is not, of course, to say that the fact that the show-cause
proceeding might have resulted in a lesser penalty ought to dictate
the result in this proceeding. The actions are different and the deter-
minations to be made are not identical. However, on balance, the ap-
plicant’s connection with the sixteen instances of misclassification here-
in pleaded does not appear to have been so culpable as forever to bar
him, when all the circumstances are considered, from pursuing the
trade which has occupied all of his mature life and which as a real
matter is probably his only means of gaining a livelihood. He has not
engaged in any phase of the shipping business since he severed his con-
nection with Sorrentino Shipping the first of the year. Since then he

14In this ‘show cause order’ there never was the mention of revocation of license.
Consequently, it appears to me that if I had remained with Sorrentino Shipping Inc.
the maximum penalty the irm (of which I was a member) would have suffered would
have been a 60 day suspension. I cannot justify in my own mind why a more drastic

penalty s belng sought against me personally by means of denying me a license aa per
my application.” Brief of Guy G. Borrentino, p. 8.

15 F.M.C.



LICENSE APPLICATION—GUY G. SORRENTINO 139

has been without gainful employment. Obviously, he has already suf-
fered substantial economic loss as a result of his transgressions.”

Applicant has a long history of useful and profitable service in the
shipping industry and is technically well qualified to serve shippers,
carriers, and the public. This long, fruitful history of creditable service
in his profession, coupled with his frank admission of his fault, in addi-
tion to the fact that he had suffered substantial economic and profes-
sional loss by his voluntary self-exclusion from the freight forward-
ing profession for 11 months, tends to mitigate the effects of his
culpebility. Applicant is cautioned, however, that the violations
of law which he at least condoned were serious and involved the es-
sence of the high responsibility which he must assume as a licensed
freight forwarder. Applicant should be extremely jealous of his priv-
ileged status as ocean freight forwarder, and particularly in view
of his past lapses, should be doubly alert to avoid any future deviations
from strictest adherence to the requirements of law, the Commission’s
rules and regulations, and the position of trust and confidence which
his license imposes. Any future violations by applicant of the Act or
the Commission’s applicable rules and regulations, such as those
involved herein, would warrant action to revoke applicant’s license.

Under the foregoing circumstances, Guy G. Sorrentino is found to
be fit, willing, and able to carry on the business of forwarding within
the meaning of section 44 of the Act, and the Commission’s rules and
regulations, and qualifies as a freight forwarder.

The application of Guy G. Sorrentino is granted.

(Signed) AsuBrook P. BryanT,
Presiding Examiner.

Washington, D.C.
Date : November 5, 1971

T TR. p. 18.

“, .. I certainly realize T have had plenty of time to understand the extent of
the law on which infractions were based and I realize I had been negligent in that
particular matter but it is the only one in approximately thirty years in acting
as an Independent ocean frelght forwarder.”

i5 F.M.C.
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Docrer No. T1-72

WaLn Streer Cruises, INC.
Famwuee To QuarrFy For PERFORMANCE CERTIFICATE

Wall Street Cruises, Inc. found in violation of section 8 of Public Law 80-7T77
and section 540.8 of Commigsion General Order 20 for fallure to establish
its fluancial responsibility and to obtain from the Commission a Certificate of
Financial Responsibility for Indemnification of Passengers for Nonperform-
ance of Transportation prior to publishing a serles of advertisements offer-
ing crulses from United States ports. L "

Respondent ordered to cease and desist from arranging, offering, advertising, or
providing cruise passage until after it has complied with financlial responsi-
bility requirements of P.L. 89-777 and General Order 20.

Maurice Matalon for Wall Street Cruises, Inc.

Donald J. Brunmer and Joseph B. Shunt, Hearing Counsel.

March 2, 1972
REPORT

By e Commission: (Helen Delich Bentley, Chairman; Ashton C.
Barrett, Vice Chairman; James V. Day and George H. Hearn,
Commissioners) .*

On July 19, 1971, we ordered Respondent Wall Street Cruises, Inc.
to show cause why it should not be found to be in violation of section 3
of Public Law 89-777 and section 540.3 of Comimission (General Order
20 for advertising a series of cruises from United States ports on the
8.8. Independence without first having qualified for and received from
the Commission a Certificate of Financial Responsibility for Indemni-
fication of Passengers for Nonperformance of Transportation, and
why it should not be ordered to cease and desist from arranging,
offering, advertising, or providing passage on the 8.8. Independence
until after it has complied with the financial responsibility require-
ments of P.L. 89-777 and General Order 20.

*Commissioner Clnrence Morse did not parttelpate.

15 P.M.O.
140
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Respondent, through the person of Mr. Maurice Matalon, its presi-
dent and principal stockholder, filed an “affidavit in response to the
Order to Show Cause” to which Hearing Counsel replied. We have
heard oral argument.

BACEGROUND

In May, June and July, 1971, Respondent, a New York corporation
purporting to have an option * to purchase the 8.8. /ndependence from
American Export Isbrandtsen Lines, Inc., published a series of ad-
vertissments in the New York Times® offering cruises from United
States ports on the 8.8. Independence.

Section 8(a) of P.L, 89-777 provides that:

No person in the United States shall arrange, offer, advertise, or provide pas-
sage on @ vessel having berth or stateroom accommodations for fifty or more
passengers and which is to embark passengers at United States ports without
there first having been filed with the Federal Maritime Commission such in-
formation as the Commission may deem necessary to establish the financial
responsibility of the person arranging, offering, advertising, or provlding such
transportation, or in lieu thereof a copy of a bond or other security, in such form
as the Commission, by rule or regulationp, may require and accept, for indemni-
fication of passengers for nonperformance of the transportation.

Section 540.3 of Commission General Order 20 provides as follows:

No person In the United States may arrange, offer, advertise or provide passage
on @ vessel unless a Certificate (Performance) has been issued to or covers
such person.

Since Respondent advertised for and offered cruises from United
States ports on o vessel having passenger accommodations for more
than fifty passengers, without first having qualified for and received
from the Commission a Certificate (Performance), as required by P.L.
89-777 and Commission General Order 20, the present Order to Show
Cause was issued.

PiscussioN ANpD CoNCLUBIONS

In its response to the Commission’s Order, Respondent denies any
violation of P.L. 80~777 on the grounds that it did not request nor
collect any money from any prospective passenger as a result of its
advertised cruise program on the 8.8. Independence and that the sole
purpose of the advertisement was, in its words, to “test the market.”

Hearing Counsel would reject the suggestion that the advertisements
at issue constitute a “market test” and, while admitting that section 3

1Thig option, which originally was to expire in August 1971, was later reportedly extended

to October 15, 1871,
* These ndvertisements appeared on May 30, June 13, June 20, Jume 27 and July 4,

1971,
5 F.M.C.
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of P.L. 89-777 was primarily designed to protect cruise passengers
from loss of money due to the nonperformance of the transportation
contracts, they point out that it is clearly “preventive in nature” and
by its clear terms bars all adwertising prior to the establishment of a
person’s financial responsibility. Hearing Counsel’s position is correct.
To hold otherwise would not only frustrate the language of P.L.
89777 but the intent of the law as well.

At the outset, we find Respondent’s characterization of the adver-
tisements in question as “market tests” to be unconvincing. As Hearing
Counsel have pointed out, the advertisements which appeared in the
New York Times quote specific fares and name specific dates and
purport to solicit business for actual cruises, These advertisements
are similar to regular advertisements published by established pas-
genger lines, and clearly invite response by the public to either Re-
spondent or travel agents. The advertisements which Respondent
published in the New York Times do not indicate that their purpose
was merely to determine the potential traveling public’s reaction to
the proposed cruise program.

Nor does the fact that the advertisements in question incorporated
caveats stating that the “offer of the above program is based on an
Option Agreement” for the purchase of the vessel upon which the
transportation offer was to be performed dissuade us from this view.
They did not clearly condition the sailing of the cruises offered upon
the exercise of the option agreement or otherwise effectively serve
notice on prospective passengers of the uncertain status of the cruises.
The notices, which Respondent caused to appear in the Sunday edi-
tions of the New Pork Times on several occasions during the months
of May, June and July 1971, constituted “advertisements” within the
real meaning of the word rather than merely reflecting a “market
test”, as Respondent would have us believe,

Under section 8 of Public Law 89-777, oftentimes referred to as
the “Safety of Life at Sea” legislation, however, no person is permitted
to arrange, offer, advertise, or provide passage on a vessel having
berth or stateroom accommodations for fifty or more passengers and
which is to embark passengers at U.S, ports, without firs¢ establishing
his financial responsibility for indemnification of passengers for non-
performance of transportation. In implementing that section, the
Commission itself has required in section 540.8 of General Order 20
that prior to any person arranging, offering, advertising or otherwise
providing passage on a vessel, such person must have been issued a
Certificate evidencing financial responsibility.

In enacting P.L. 89-777, Congress expressed its intent to insure that
the traveling public be protected from financial loss at the hands of
vessel owners and operators or other persons booking transportation

15 F.M.0.
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on oceangoing vessels. Accordingly, P.L. 89-777 is clearly designed to
prevent vessel owners, operators or other persons who have not demon-
strated their financial soundness in advance from arranging, offering
or advertising passage on specified vessels from United States ports.
This fact was emphasized by Representative Maillard, the ranking
minority member of the House Subcommittee on Merchant Marine,
when he explained, in discussing the bill which ultimately became
P.L. 89777, that:

The way the legislation is worded, my understanding of it is that this informa-
tion and the proof of financizl responsibility must be on file before anyone can
offer this service.?

Thus, the actual collection or noncollection of any fares is clearly not
crucial to a finding of a violation of section 3 of P.L. 89-777.

Viewed in light of the above, Respondent’s action in advertising for
a series of cruises aboard the 8.8. Independence without first having
qualified for and received from the Commission a Certificate (Per-
formance), establishing its financial responsibility for the indemnifica-
tion of passengers, constitutes 2 violation of section 3(a) of P.L. 89-777
and section 540.3 of Commission General Order 20. And while we
applaud Respondent’s attempt to put the 8.8. Independence back into
operation under the American flag and thereby revive, at least in part,
our floundering passenger vessel service, we cannot ignore or condone
violations of the law and our own regulations.

We are accordingly left with no choice but to order Respondent to
cease and desist from advertising, or otherwise offering, arranging or
providing passage on the S.8. Independence, including any collection
of deposits or fares, either directly or indirectly, on its own behalf
or through agents, until it has complied with the financial responsi-
bility requirements of section 3 of P.L. 89-777 and the provisions of
Commisgion General Order 20.

CommissioNER GrorgE H. HEARN, CONCURRING

T agree with the conclusions of the majority in this case and with
the supporting arguments.

As the majority opinion states, the collection or noncollection of
fares is not crucial to the finding of a violation. However, based on all
the evidence, I would find, in mitigation of the violation, that the
Respondent had no intention to deliberately defraud the public or
perform a fraudulent act.

An appropriate order will be entered.

[srAL] (S) Francis C. HurnEY,
Secretary.

8111 Congressional Record 26950 (1965).
15 F.M.C.
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Dooker No. 71-72

‘W arL Streer Cruises, INc.
Farure To QuarLFy For PERFORMANCE CERTIFICATE

ORDER

Thie proceeding having been initiated by an Order to Show Cause
issued by the Federal Maritime Commission upon its own motion, and
the Commission having fully considered the matter and having this
day made and entered of record a Report containing its findings and
conclusions, which Report is hereby referred to and made & part
hereof; Co

It is ordered, That Wall Street Cruises, Inc. cease and desist from
arranging, offering, advertising or providing passage on the 8.8,
Independence until it has complied with the financial responsibility
requirements of section’ 3 of P.L. 89-777 and Commission General
Order 20,

By the Commission.
[RarL] ' (S) Franors C, Hurxey,
Secretary.
18 F.M.C.
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W asHINGTON, D.C.

Sreciar DockeTr No. 440

A LD.—U.S. DEPARTMENT OF AGRICULTURE
V.

SterLING Navieatton Co., L.

NOTICE OF ADOPTION OF INITIAL DECISION
AND ORDER PERMITTING WAIVER OF CHARGES

March?,1972

No exceptions having been taken to the initial decision of the Ex-
aminer in this proceeding and the Commission having determined not
to review same, notice is hereby given that the initial decision became
the decision of the Commission on March 7,1972.

It is ordered, That applicant is authorized to waive collection of
$16,014.68 of the chatyes previously assessed A.LD.-U.S. Department
of Agriculture.

It is further vrdered, That applicant shall publish promptly in its
appropriate tariff, the following notice.

Notice is hereby given, as required by the decision of the Federal Maritime
Commission In Special Docket 440 that effectlve January 2, 1972, the rate on
uBagged Bulgar (West Coast only)"” for purposes of refund or waiver of freight
charges on any shipments which may have heen shipped during the period from
January 2, 1072 through February 7, 1972, 1s $87.00 W/M including bunker sur-
charge of $2.00 per revenue ton, subjent to all other applicable rules, regulations,
terms and conditions of said rate and this tariff.

It is further ordered, That waiver of the charges shall be effectuated
within 80 days of service of this notice and applicant shall within five
deys thereafter notify the Commission of the date and manner of
effectuating the waiver.

By the Commission.

[s2ar] (S) Franois C. HurNEY,
Secretary.

15 F.M.0. 146
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Sprorar. DookeT No. 440

A.ID.—U.S. DEPARTMENT OF AGRICULTURE
‘vl

SterLING NavieaTioN Co., Lin.

Application to walve a portion of freight charges granted.

INITIAL DECISION OF HERBERT K. GREER, PRESIDING
EXAMINER®

Sterling Navigation Co., Ltd., a common carrier by water in the
foreign commerce of the United States, has applied for permission to
waive collection of a portion of the freight charges on five (5) ship-
ments of bagged bulgar carried for the Agency of International
Development, Department of Agriculture (shipper), from Seattle,
Washington, to Surabaje and Djakarta, Indonesia, pursuant to four
bills of lading dated January 2, 1972, and one bill of lading dated
January 12, 1972. Prior to the shipments, applicant and shipper had
entered into & contract for the carriage of bagged bulgar at a rate of
$87.00 per 2000 pounds, including bunkerage surcharge, as evidenced
by cargo booking confirmations.

Applicant inadvertently neglected to file the agreed rate with the
Commission prior to the shipments but did file a rate of $37.00 per
2000 pound effective January 13, 1972 (FMC No. 8, revised page 19).
By reason of clerical error, the rate filed did not set forth the provision :
“Rate includes bunker surcharge of $2.00 per revenue ton,” and when
the shipments were made, the bunkerage surcharge (FMC No. 3,
original page 14) was applicable to the shipments. Prior to filing this
application applicant corrected its tariff to include the provision in-
advertently omitted (FMC No. 3, revised page 7). The aggregate
weight of the shipments was 16,014,875 pounds. If the rate effactive at
the time of shipments was applied, the result would be total freight
charges of $16,014.68 in excess of charges at the agreed rate.

1This decision became the decislon of the Commission March 7, 1072,
146 16 F.M.C.
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Public Law 90-298 authorizes the Commission, for good cause shown,
to permit a common carrier by water in the foreign commerce of the
United States to waive collection a portion of the freight charges where
there is an error in a tariff of a clerical or administrative nature or an
error due to inadvertence in filing a new tariff. The facts demonstrate
an inadvertent failure to file the rate of $37.00 per 2000 pounds, includ-
ing the bunkerage surcharge, in accordance with the agreement with_
the shipper, a situation within the purview of Public Law 90-298. The
application was filed within 180 days of the date of the shipments and
no other shipments of the same or a similar commodity moved on ap-
plicant’s vessels during approximately the same time as the shipments
here involved at the rate applicable at the time of these shipments. No
other proceeding involving the same rate situation is now pending.

Good cause appearing-and applicant having complied with the pro-
_ visions of Public Law 90-298, permission to waive collection of $16,-
014.68 and to apply to the shipments the agreed rate of $37.00 per 2000
pounds, including the bunkerage surcharge, is granted. Applicant shall
publish notice in its tariff as required by the statute. The waiver of the
charges here authorized shall be effectuated within 30 days of serv-
ice of this notice and applicant shall within five (5) days thereafter
notify the Commission of the date and manner of effectuating the
waiver.

(8) Hereerr K. GREER,
Presiding Evaminer.
WasHingTON, D.C,,
February 15,1972

15 PMO.
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WasemNgroN, D.C.

Speoran Dooxer No. 441

Coxyonrry Crepir Core.
U 1]

SmBooooLm

(Axoror SmrpriNg Corr.—GEN. AGENTS)

NOTICE OF ADOPTION OF INITIAL DECISION AND
ORDER PERMITTING WAIVER OF CHARGES

Marok 7, 1972

No exceptions having been taken to the initial decision of the Ex-
aminer in this proceeding and the Commission having determined not
to review same, notice is hereby given that the initial decision became
the decision of the Commission on March 7, 1972.

It is ordered, That applicant is authorized to waive collection of
$171,227.50 of the charges previously essessed Commodity Credit
Corporation.

It is further ordered, That applicant shall publish promptly in
its appropriate tariff, the following notice.

Notice is hereby given, as required by the decislon of the Federal Maritime
Commission in Special Docket 441 that effective December 8, 1871, the rate on
“Flour N.O.S. for accouut of U.8.D.A” for purposes of refund or walver of
frelght charges on any shipments which may have been shipped from Chicago/
Milwaukee to Belrut, Istanbul, and Farmagusta during the peried from Decem-
ber 8, 1071 through January 8, 1972, is $85.78 W including all terminal charges
and Seaway Tolls, subject to all other applicable rules, regulations, terms and
conditions of said rate and this tariff,

It is further ordered, That waiver of the charges shall be effectuated
within 80 days of service of this notice and applicant shall within five
days thereafter notify the Commission of the date and manner of
effectuating the waiver.
By the Commission.
[smaL] (S8) Fraxas C. Hurney,
Secretary.
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SeeciaL Docker No. 441

Comumoprry Crepir Corp.
.

Sax Rocco LinNe

(AxcHorR SHrPPING CoRP.—GEN. AGENTS)

Permission to waive a portion of freight charges granted.

INITIAL DECISION OF HERBERT K. GREER, PRESIDING
EXAMINER*

San Rocco Line, a common carrier by water in the foreign commerce
of the United States, through its agent Anchor Shipping Corpora-
tion, has filed an application for permission to waive collection of a
portion of the freight charges on two shipments carried for the
Commodity Credit Corporation, agents for the World Food Program,
from Kenosha, Wisconsin, to Beirut, Lebanon,

Pursunant to two bills of lading dated December 8, 1971, applicant
carried a total of 7,827,543 gross pounds of all purpose flour. Each bill
of lading set forth a rate of $35.75 per 2,240 pounds, including terminal
charges and seaway tolls, the rate agreed upon by the parties prior to
the shipments. Due to clerical and administrative error, applicant
failed to file the agreed rate with the Commission and, at the time
of the shipments, the rate applicable was $84.75 W/M on cargo, NOS,
not dangerous or hazardous which, if charged, would amount to
$171,227.50 more than the agreed rate.

Prior to submitting the applications, applicant filed with the Com-
mission a rate of $35.75 per 2,240 pounds on “Flour, N.O.S., for
account of U.S.D.A. Rates include all Terminal Charges and Seaway
Tolls,” (F.M.C. No. 1, revised page 25).

Public Law 90-298 authorizes the Commission, for good cause
shown, to permit a common carrier by water in the foreign commerce
of the United States to waive collection of a portion of the freight

X This decision became the declsion of the Commission March 7, 1972.
15 F.M.C. 149
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charges where there is an error in a tariff of a clerical or administra-
tive nature or an error due to inadvertence in filing a new tariff. The
facts demonstrate an inadvertent failure to file the $35.75 per 2,240
pounds rate in accordance with the agreement with the shipper, a situa-
tion within the purview of Public Law 90-298. The application was
filed within 180 days of the date of the shipments. The waiver will
not result in discrimination among shippers. Two additional applica-
tions for waiver of a portion of the charges on similar shipments car-
ried by applicant for complainant have been granted (Special Docket
Nos. 438 and 439). '

Good cause appearing and applicant having complied with the
provisions of Public Law 80-208, permission to waive collection of a
total of $171,227.50 on the two shipments and to apply the $35.75 rate
per 2,240 pounds to the shipments is granted. Applicant shall publish
notice in its tariff as required by the statute. The waivers of the charges
hers authorized shall be effectuated within 30 days of the service of
the notice and applicant shall within 5 days thereafter notify the
Commission of the date and manner of effectuating the waivers.

(S) Henrsert K. GREER,
Presiding Eoaminer.
WasaINoToN, D.C,,
February 15, 1872

15 F.M.0.
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Docker No. T1-87

AssoctaTeED LiaTiN AMERICAN FreElcHT CONFERENCES AND THE ASS0-
ciaTioN oF WEST CoasT StEaMsure CoMPANTES, AMENDED TARIFF
Rures REGARDING WHARFAGE AND HaNDLING CHARGES

March 9, 1972
REPORT

The revised rules and charges filed by the Associated Latin American Freight
Conferences and the Assoclation of West Coast Steamship Companies relat-
ing to the imposition of wharfage and handling charges are found to be in
contravention of section 205 of the Merchant Marine Act, 1936, and there-
fore contrary to the public interest within the meaning of section 15 of the
Shipping Act, 1916.

John B. Mahoney and John J. McGonagle, Jr. for the Associated
Latin American Freight Conferences, et ¢l., respondents,

Thomas F. Harrison for the State of New York; Louis L. Walters
for the city of New York; Richard M. Pisacane for the State of New
Jersey; Arthur L. Winn, Jr. for the Port of New York Authority;
Philip G. Hraemer for the State of Maryland ; Martin A. Heckscher
for the Commonwealth of Pennsylvania, Delaware River Port Au-
thority, and the Port of Philadelphia Marine Terminal Association;
William A. Imhof for the Secretary of Agriculture and Commodity
Credit Corporation intervenors.

Norman D. Kline and Donald J. Brunner, hearing counsel.

By tar Comimssion (Helen Delich Bentley, Chairman; Ashton C.
Barrett, Vice Chairman; James V. Day, George H. Hearn, and
Clarence Morse, Commissioners) :

On November 19, 1971, the Commission ordered the Associated
Latin American Freight Conferences and the Association of West
Coast Steamship Companies and their member lines?! to show cause
why the Commission should not find the conferences’ concerted action

1For a list of these conferences and the member lines see appendix A to this report.

151
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in publishing revised tariff rules relating to wharfage and handling
charges to be in violation of section 205, Merchant Marine Act,
1036, and therefore contrary to the public interest within the meen-
ing of section 15, Shipping Act, 1916,° and accordingly order such
rules and charges stricken from the tariffs. Petitions for leave to
intervene were filed and granted in behalf of the Port of New York
Authority, the Delaware River Port Authority, the city of New
York, the U.S. Department of Agriculture, the State of Maryland,
the State of New York, the Commonwealth of Pennsylvania, the Port
of Philadelphia Marine Terminal Association, the State of New
Jersey, and the Port of New Orleans.

The proceeding was limited to affidavits of fact and memoranda
of law. Memoranda were filed by the respondent conferences (jointly),
hearing counsel, and all of the intervenors, In addition, the respond-
- ents and five of the intervemors filed supporting affidavits. Oral
argument was held on January 12, 1972.

BaokerouND

The Associated Iatin American Freight Conferences represents
a group of 10 active conferences. The Association of West Coast Steam-
ship Companies is a conference operating in trades between United
States Atlantic and gulf ports and ports in Central and South
America pursuant to Commission approved agreements. These con-
ferences publish separate outbound and inbound tariffs which con-
tain rules relating to the assessment of wharfage and handling
charges. Prior to the revised tariffs in question, the relevant wharfage
and handling charge provisions limited the cargo’s cost for such
service to the tollage, wharfage, handling and/or other charges
assessed against the cargo. '

In late- May 1971, these conferences revised their tariff rules so as
to fix wharfage and handling charges and generally to shift their
pssessment from carrier to cargo at U.S. Atlantic and gulf ports.

Tariffs initiating these changes-were filed with the Federal Maritime _ |

Commission on June 28, 1971, to become effective approximately 80

1 8ection 205 of the Merchant Marine Act, 1088 prohibits *. . . any common carrier
by water, either directly or indirectly, through the medium of an agresment, conference,
aesociation, understanding, .or otherwise;- to prevent. or attempt to prevent any other such
carrier from serving any port designed for the accommodation of ocean-going vessels located
ob any improvement project authorized by the Congress or throogh it by eny other agency
of the Federal Government. lying within the continental limits of the United -Btates, at the
same rates which it charges at the nearest port already regularly served by it.”

s Section 15 of the Shipping Act, 1918, in pert, directs the Comminsion to #, ., . dis.
approve, cancel, or modify any agreement, or any medification or cancellation thereof,
whether or not previously approved by it, that it finds to be . . . contrary to the public
{nterest . . . and shall approve all other agreements, modifications, or cancellations . . . R

15 F.M.C.
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days thereafter, or on October 4, 1971. Subsequent to that filing, the
President issued, on August 15, 1971, Executive Order No. 11615,
which in effect froze all prices, including freight rates and charges,
through November 12, 1971. Accordingly, the respondent conferences
deferred the effective date of their revised wharfage and handling
charges to November 15, the first business day after the conclusion of
phase I of the wage/price freeze program.

Protests and petitions from the (overnors of the States of New
York and New Jersey were then filed with the Commission. On No-
vember 14, 1971, the U.S. District Court for the Eastern District
of New York granted a temporary restraining order to expire No-
vember 24, 1971, restraining collection of the revised charges at the
port of New York,

On November 18, 1971, a stipulation and order was signed which
extended the temporary restraining order for 180 days from Novem-
ber 24, 1971, or “until such earlier date prior thereto as the Federal
Maritime Commission shall have issued a final decision and order
on the issues raised by the Protests and Petitions of the Governors
of New York and New Jersey filed with the Federal Maritime Com-
mission on or prior to November 11, 1971.”

Subsequently, additional protests and petitions similar to those
of New York and New Jersey were filed by the States of Pennsylvania ‘
and Maryland. In reply thereto, the respondent conferences stipu-
lated and agreed to refrain from sssessing the charges in issue at
the ports of Philadelphia and Baltimore for the same period provided
in the stipulation and order involving the port of New York.

The conferences’ amended wharfage and handling charge tariff
provisions would include in the cost to be borne by the cargo the
charges for such service previously assessed against the carrier as
set forth in the pertinent terminal tariffs. The conferences’ tariffs
publish exceptions thereto for service at Baltimore, Philadelphia,
and New York. At New York, 2 wharfage charge of $1 per short ton
is published, together with a handling charge of $3 per short ton with
specified exceptions. At Philadelphia and Baltimore, wharfage and
handling charges are as set forth in governing terminal tariffs, with
the exceptions that at both ports shipper loaded containers and cargo
delivered to carriers in rail boxcars will pay a handling charge of
$1.50 per short ton. The same exceptional conditions on “handling”
are applied to New York for these two classes of traffic, except that at
New York there will be no “handling” charge on cargo delivered by
shippers within reach of ship’s tackle, free of expense to the vessel.
Therefore, the implementation of these revised tariff rules will re-
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sult in the assessment of individual charges by the conferences which
vary in amount from port to port within the continental United
States.

DisoussioN AND ‘CONCLUSIONS

The Commission in this proceeding is presented with a single legal
issue involving the applicability of section 205 of the Merchant
Marine Act, 19368 (46 U.S.C. 1101, et s¢¢.) to the Commission’s exer-
cise of its powers under section 15 of the Shipping Act, 1916 (48 U.S.C.
801, ¢t seq.). The question is whether the provisions of section 205
of the 1986 act constitute a blanket prohibition against any con-
ference taking concerted action which results in the assessment of
varying rates and charges among federally improved continental
U.S. ports, thereby rendering such action “contrary to the public
interest” under section 13 of the 1918 act, and beyond the power of
the Commission to sanction by its approval.

For the reasons set forth herein, we think it clear that not only
is it proper to consider and give heed to section 205 in deciding cases
arising under the Shipping Act but also that we are obligated to con-
form our decisions to the congressional policy expressed in section
205.

The point made by hearing counsel but missed by respondents is
that section 205 and section 15 are both part of a coordinated regula-
tory scheme designed to regulate conferences and protect ports from
potential or actual harmful discrimination. The fact that different
agencies may bear primary responsibility for enforcing the two sec-
tions does not mean that the substantive or policy content of those
sections exists in a vecuum independent of each other. In implement-
ing section 15, the Commission is not free to ignore section 208 or any
other relevant policy of Congress as expressed into law,

Accordingly, we must conclude that section 205 of the 1938 act
has removed from the Commission’s jurisdiction all authority to ap-
prove under section 15 of the 1918 act any activity proscribed by
section 205 and requires the Commission to disapprove such activity.
To conclude otherwise is in our opinion to ignore both the plain
meaning of the language used and the authoritative interpretations
of section 205 rendered by both this Comunission and the courts.

Prior to Reorganization Plan No, 7 of 1961 (75 Stat. 840), our
predecessors found the prohibitions set forth in section 205 of the
1936 act to be relevant to the determination of section 15 violations in
the proceedings before those agencies,* and more recently we our-

4 Bee, e.g., Bncinal Terminale v. Pacifio Weatbound CUonference, B F.M.B. 316 (1987T);

Grays Harbor Pulp & Paper Uo. v. A, F. Elaveness & Co. A/8, 2 U.8.M.C. 868, 869-3T0
(1040) ; Sun-Maid Raisin Growers Asso. v. Blus Star Line, Lid., 2 U.S.M.C. 81 (1089),
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selves have recognized that notwithstanding the absence of an express
delegation in Reorganization Plan No, 7, section 205 remains part
of the law of the land and an expression of the “Public interest”
within the meaning of section 15.5

This approach was quite recently sanctioned by the U.S. District
Court for the Northern District of California, which in May of 1970
observed that:

Even if the FMC does not have responsibllity for § 205, it must take account
of it in Its deliberations. ... That which would contravene §205 of the
Merchant Marine Act would surely be grounds for disapproval under §15 of
the Shipping Act. Secramento-Yolo Port District v. PCOEC, 8 SRR 20,589, 20,570
(1970).

Respondents’ suggestion that the Commission must accede to the
Department of Commerce’s action (or inaction) under section 205
because of the terms of Reorganization Plan No. 7 of 1961, or some
“Doctrine of Administrative Abstention”, cannot override the force
of the above decisions and the clear intent of Congress as expressed
in the legislative history. The purpose of Congress in enacting section
205 was to remove from the then U.S. Maritime Commission the
power to legalize conference restrictions against federally improved
ports on a case-by-case basis under sections 15 and 16 of the Shipping
Act, 1916, and to make 2ll such restrictions illegal per se. See, e.g.,
hearings before the Committee on Commerce, U.S. Senate, pursuant
to S. 5035, 72d Cong., 2d Sess. (1933), pp. 30, 33, 39, 82, 84, 87-90, 114.

The fact that section 205 was not assigned to the Commission by
Reorganization Plan No. 7 affords no indication whatsoever that it
was the intent of Congress to dilute, in any manner, the policy and
proscriptions set forth in that section. Whatever may have been the
reason for failing to specifically transfer the section to the Commission
in the reorganization, it cannot be seriously argued that this failure
now leaves the Commission free to do that which Congress enacted
section 205 to expressly prohibit. The real question here is not one
of the primary responsibility for the administration of section 205 of
the 1936 act. That section, and section 15 of the 1916 act, and other
relevant sections, are all part of a coordinated regulatory scheme
which was put together by Congress and remains the law of the land.
Certainly, various agencies perform functions within that scheme but
each cannot operate in its own statutory vacuum oblivious to the over-
all policy or objectives of Congress. Neither its predecessors nor this
Commission have operated this way. We have consistently given con-

¢ See, e.g., Sacramento-Yolo Port District v. Pacifio Coast European Conference, et al.,
18 FMC 1B, served Aug. 10, 1071 Pacifio Coast European Conference—Rules 10 and 12,

Tariff No. FMCO 1}, served June 18, 1971 ; Stockton Port District v. Pacific Westhound
Oonference, et al., 9 F.M.C. 12 {1965).
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sideration to the will of Congress as expressed in other statutes when
administering section 15 of the 1916 act. The most obvious example is
the antitrust laws wherein the Commission has had to consider policies
get forth in those laws in determining whether to approve agreements
filed pursuant to section 15. See, e.g., [sbrandtsen Co. v. United
States,211 F. 2d 51 (D.C. 1984). Section 8 of the Merchant Marine Act,
1020 (48 U.S.C. 861, 867), is yet another example of congressional
policy embodied in a statute which is not specifically administered
by the Commission but which nevertheless has played a part in
deliberations under the 1916 act. The policy of section 8 is to promote
the development of ports and transportation facilities on a natural
tributary basis. This policy has been given weight by the Commis-
sion in determining questions of discrimination or prejudice toward
2 port. See, e.z., Inwestigation of Overland/OCP Rates and Absorp-
tions, 12 F.M.C. 184 (1969) ; Reduced Rates on Machinery and Trac-
tors to Puerto Rico, 9 F.M.C. 4685, 476 (1966) ; Stockton Port District
v. Pacific Westbound Con., et al.,® F.M.C. 12 (1088} ; C'ity of Portland
v. Pacific Westbound Conference, 4 F.M.B. 664 (1055). I'n the Reduced
Rates to Puerto Rico case, supra, at 476, the Commission summed
up its treatment of section 8:

This right '[the right of a port or carrier serving that port to cargoe from
naturally tributary areas] is codified In section 8 of the Merchant Marine Act,
1920, whieh, as a statement of congressional policy, although not one gpecifi-
cally appearing in the statutes we administer, should be, and has been, followed
by this Commission whenever possible.

Little would be left of the concept of the “public interest” were
we to exclude from it that clear interest of the public in the just
application and enforcement of those statutes enacted by Congress
which are relevant considerations in the overall regulatory program
for the waterborne commerce of the United States. We think it by
now beyond doubt that the prohibitions of section 205 of the 19368
act form an essential part of any consideration of the public interest
under section 15 of the 1916 act.

Respondents would however exclude section 208 from our delibera-
tions in this case for yet another, but we think equally invalid, rea-
son, They urge that the history of that section clearly establishes that
its prohibitions were intended to be applied only to small west corst
ports and to conferences operating in the intercoastal and coastwise
trade when serving those ports.

The language in section 205 clearly makes it applicable to all ports,
regardless of size, if they lie within the continental United States.
To suggest a more limited meaning through reliance on excerpted
legislative history violates, as pointed out by hearing counsel, the
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fundamental principle of statutory interpretation which calls for
the use of legislative history only to resolve doubts and ambiguities
in the meanings of words used by the legislature. See Fairport P. and
ER. Co. v. Meredith, 292 U.S. 589 (1934). Moreover, respondents’
selective treatment of the legislative history ignores testimony which
clearly indicates that the language in question was intended to apply
to all ports, regardless of size, or the particular coast on which they
are located. See, e.g., hearings befors the Committee on Merchant
Marine and Fisheries, House of Representatives, pursuant to H.R.
7521, T4th Cong., 1st sess. (1935), pp. 97, 483-490, 493, 1153; hearings
before the Committee on Commerce, U.S. Senate, pursuant to S. 5035,
72d Cong., 2d sess. (1933), pp. 6, 9, 31, 74, 76, 77, 79, 80, 88, and 93.

Respondent’s attempted restriction of section 205 to the coastwise
and intercoastal trade® ignores the existence and purpose of section 2
of the Intercoastal Shipping Act 1933 (46 U.S.C. 843, ef seq.), which
provides in part that:

. . . it shall he unlawful for any such carrier, either directly or indirectly,
through the medium of any agreement, conference, assoclation, understanding,
or otherwise to prevent or-attempt to prevent any such carrier from extending
service to any publiciy owned terminal located on sny Improvement project
authorized by the Congress at the same rates which it charges at its nearest
regular port of call, . . .

Section 2 was specifically designed to regulate common carriers
in the intercoastal trade. Thus, respondents would reduce section 205
of the 1936 act to sheer congressional redundancy and surplusage.
Aside from the difficulties inherent in attributing any such design to
Congress, the limitation urged by respondents will simply not square
with either the language of the section or any complete analysis of
the legislative history of section 205.7

Finally, respondents assert that by our reliance herein on section
205 as constituting a complete prohibition against differences in rates
as between ports, we are in effect emasculating sections 16 and 17 of
the 1916 act, a result obviously never intended by Congress. Again,

¢ At least one group of conferences, the Trans-Atlantic Associated Freight Conferences,
thought the section’s applicability to foreign commerce clear encugh to warrant opposing
ita passage.

7 8ee, e.g., hearings before the Committee on Merchant Marine and Fisheries, House of
Representatives, pursuant to H.R. 7521, supra, 486487, and particularly p, 488, wherein
Congressman Burnham, representing the 20th District of California, stated in reference to
what became the subetance of section 205 that: ‘14, The Congress recognized the policy
of providing for equalization of rates to new or additional ports with rates applying at
the nearest port of call in passing the Intercoastal Shipping Act of 1983 . . .. but the
law does not apply io foreign and coastwise operations. The proposed amendment is
designed to correct this evil and Iook of regulation . . . . 15. . . , the proposed amend-
ment which simply makes effective the amendment already incorporated in the Intercoastal
Shipping Act of 1038, applicable to foreign and coastwise lines.” [Emphasie ours.] Also
see hearings before the Committee on Commerce, U.8. Senate, pursuant to 8. 5035, 72d
Cong., 2d sess. (1033), p. 82,
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respondents’ analysis ignores the existence of a coordinated regula-
tory scheme wherein a single activity may violate several laws simul-
taneously, and in this we agree with hearing counssl who view
sections 16 and 17 as broad in scope, applying to & number of things
besides discriminatory conference rates, If there is any “shorteut”
owing to seetion 208, it is because Congress specifically prohibited
one particular type of concerted action and has removed from the
Commission any discretion to approve it under section 15.

QOur action herein does not in any manner demean. sections 16 and
17 of the 1918 act, and the conference activities in question may be
equally violative of the broader and more general preference and
prejudice provisions of thoss sections. But this does not relieve us
of the obligation to apply section 205 in considering whether respond-
ents’ actions are contrary to the public interest within the meaning
of section 15 of the 1916 act.

Accordingly, and for the foregoing reasons, we find that the rules
and charges relating to the wharfage and handling costs at issue are
in contravention of section 205 of the Merchant Marine Act, 1936,
and are therefore contrary to the public interest within the meaning of
section 15 of the Shipping Act, 1916.

Any argument not specifically dealt with in this report has been
considered and found to be either irrelevant, immaterial, or unneces-
sary to our decision herein.

An appropriate order will be issued.

[smaL] (S) Fraxos C. Horney,

Seoretary.
APPENDIX

Atlantic and Gulf/West Coast of South America Conference.

Atlantic and Gulf/West Coast of Central America and Mexico Conference.
Hast Coast Colombia Conference.

U.B. Atlantiec and Gulf-Haltl Conference.

U.H, Atlantic and Gulf—Jamaica Conference.

Leeward and Windward Islands and Guianas Conference.

Atlantic and Gulf/Panama Oanal Zone, Colon and Panama City Conference.
U.8 Atlantic and Gulf Santo Domingo Conference.

U.8. Atlantic and Gulf—Venezuela and Netherlands Antilles Conference,
West Coast South America Northbound Conference.

Assoclation of West Coast Steamship Companies.

Caribbean Traller Express Litd.

Lykes Bros. Steamship Co., Inc.

Agta Shipping Co. (Azta Line).

Marine Mercante Nicaraguense, 8.A. (Mamenic Line).

Sea-Land Service, Inc.

Gulf-Puerto Lines, Inc.

United Fruit Co. (a division of United Brands Co.).

Atlantic Iines, Itd,
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Booth Steamship Co., Ltd.

Lamport & Holt Line Ltd.

L. Figueiredo Navegacao S.A.

Linea Amazonica 8.A.

Pan American Mall Line, Inc,

The Honduran Line (Empresa Hondurena de Vapores, 8.A.).

Hapag-Lloyd AG (Hapag/Lloyd Magellan Serviee).’

Colombiana Internacional de Vapores.

Compania Sud-Americana de Vapores (Chilean Line).

Flota Mercante Grancolombiana, S.A.

Gulf & South American Steamship Co., Inc,

Kawasaka Kisen Kaisha, Ltd. (“K” Line).

Nippon Yusen Kaisha Lines (N.Y.K. Line).

Prudential-Grace Lines, Ine.

Vasnsa Line Oy,

Westfal-Larsen & Co., A/S (Westfal-Larsen Line).

Compania Peruana de Vapores (Peruvian State Line).

Aleoa Steamship Co., Inc.

Compania Anonima Venezolana de Navegacion (Venezuelan Line).

Delta Steamship Lines, Inc.

Koninklljke Nederlandsche Stoomboot Maatschappij N.V. (Royal Netherlands
Steamshlp Co.).

Nopal Lines (The Northern Pan-American Line A/S).
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Doorrr No. 7T1-8T

AssoctaTED LaTiN AwveRicaNy FreieutT CONFERENCES AND THE ABSEO-
cratioN o West Coasr Steamsare CoMPANTES, AMENDED TARIFY
Rurrs REcARDING WHARFAGE AND HaNpLING CHARGES

ORDER

This proceeding having been instituted by the Federal Maritime
Commission, and the Commission having fully considered the mat-
ter and having this date made and entered of record a report con-
taining its findings and conclusions therein, which report is hereby
referred to and made a part hereof;

Therefore, it is ordered, That the rules and charges relating to the
wharfage and handling costs in issue which were filed by the Asso-
ciated Latin American Freight Conferences and the Association of
West Coast Steamship Companies are to be stricken from the tariffs
relating thereto.

By the Commission.

[sEAL] (S) Frawos C, HurnEy,

Secretary.
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Wasmnaron, D.C.

Doocker No. 70-21

DiirinenaM Lines, INC—INCREASE IN FreleHT CHARGES IN THE
U.S. Paciric Coast/Hawair TrADE

March 18, 1972
NOTICE OF ADOPTION OF INTTTAL DECISION

This proceeding was instituted by the Commission to determine
whether certain increased rates of respondent Dillingham Lines, Inc.
(Dillingham), in the U.S. Pacific coast/Hawaii trade,* applying to
the port of Honolulu and effective as of September 7, 1970, are lawful
under section 18(a) of the Shipping Act, 1916, and sections 3 and 4
of the Intercoastal Shipping Act, 1933, The State of Hawaii inter-
vened in the proceedings. Hearing counsel also participated. Ex-
aminer Charles E. Morgan issued an initial decision in which he
concluded and found that Dillingham’s increased rates were just and
reasonable, and not shown to be unlawful.

No exceptions having been taken to the initial decision of the Ex-
aminer in this proceeding and the Commission having determined not
to review same, notice is hereby given that the initial decision became
the decision of the Commission on March 16, 1972.

Therefore, it is ordered, that the proceeding be, and hereby is, -
discontinued.

By the Commission

[sEaL] (S) Frawos C. Hurney,
Secretary,
*The Commission has now been advised that Dillingham has recently ceased its U.S.
Pacific const/Hawali service. If that be so. we would expect Dilllngham to cancel forthwith
the appropriate tariffs on file with the Commission.
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No, 70-21

DriNgaAM Lines, INO.—INCREASE IN Frereer CHARGES IN
raE U.S. Paciric Coast/Hawan TrADE

Increaged rates In the U.S. Pacific coast and Hawall trade found just and
reasonable and not shown to be uniawful.

Amy Soupi and James N. Albert for respondent Dillingham Line,
Inc.

Bertram Eanbara, Jeffrey N. Watanabe, John T'. Rigby, and George
Pai for petitioner the Stéte of Hawaii.

Donald J. Brunner and Ronald D. Lee as hearing counsel.

INITIAL DECISION OF CHARLES S. MORGAN,
PRESIDING EXAMINER!®

This proceeding was instituted by the Commission to determine
whether certain increased rates of the respondent Dillingham Line,
Inc. (Dillingham), in the U.S. Pacific coast/Hawaii trade are lawful
under section 18(a) of the Shipping Act, 1916, and sections 3 and 4
of the Intercoastal Shipping Act, 1933. The increased rates in issue
apply to the port of Honolulu, and they became effective September 7,
1970,
 No longer in issue are certain so-called outport “arbitraries” or rates

and charges on cargo loaded or discharged at certain ports in Hawaii
other than Honolulu. These outport arbitraries were canceled by Dil-
lingham prior to the hearing in December 1970,

The three parties to the proceeding are the petitioner, the State of
Hawaii (the State), which contends that the increased rates are
unlawful, and Dillingham and hearing counsel who contend that the
increased rates are lawful. Direct testimony was mainly in the form
of written exhibits, and the oral testimony was mainly cross-examina-
tion. One of the main contentions of the State is that Dillingham has

i This decision became the decision of the Commission Mareh 16, 1872,
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not met its burden of proof to show what rate of return is lawful in
this trade.

Dillingham’s service in this trade is by means of tugs and barges,
with each tug towing one or two barges. The barges generally are
loaded and unloaded by the roll-on-roll-off method. Some cargoes,
such as earth-moving, road-grading, and construction machinery and
equipment, automobiles, trucks, and buses, are self-propelled. Other
cargoes, such as steel and steel products, wallboard, household goods,
and cement/asbestos clay pipe are loaded and unloaded by fork lift
trucks,

The movement is preponderantly westbound. On one round trip
voyage Dillingham may handle about 5,500 revenue tons westbound
and about 900 revenue tons eastbound.

Dillingham provides a regular fortnightly service, with each tug
making its round trip voyage in about 28 days, including port times.
Often a tug will tow two barges in tandem, if the cargo offerings
justify. In rough winter weather it is more likely that only one barge
will be towed.

Dillingham’s service is not nearly so fast as is the service of a con-
tainership carrier such as Matson Navigation Co., and therefore most
of the commodities handled by Dillingham are believed to be those
which are not suitable for transportation in containers. These com-
modities include fabricated and structural steel in large widths, large
heights, or large lengths, long steel reinforcing bars, 8-foot wide wall-
board which is difficult to place in 8-foot wide containers, self-pro-
pelled vehicles, and oversized construction and roadmeaking equipment.
Additional cargoes are those which do not suffer from the longer trans-
portation time element, when there is proper planning by shippers
and consignees, including some construction commodities,

A witness for the State, employed by the State’s Public Utilities
Commission, considered Dillingham to be one of the dominant modes
of transportation available in this trade for the type of cargo trans-
ported by Dillingham.

Dillingham has operated in the trade for only a few years. It began
its service in this trade in May 1966 with one barge, between San
Diego and Honolulu on a monthly turnaround. In April 1968, the
California port of call was changed to Long Beach, and since then
Dillingham’s service has been between Long Beach and Hawaii. A
second barge was put in service in August 1968, when the present
fortnightly service was inaugurated.

Tugs and barges used by Dillingham have been owned or chartered
from affiliated companies. Presently, three barges are owned. The two
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principal barges are the Mawkana and the Makahani, which have steel
decks, and are 268 feet long and 60 feet wide. A third barge, the
DIL-29, was purchased in May 1970 and is utilized as the second barge
in a double tow when needed, The DL-29 is about one-third the size
of the other two barges.

Both the Maukana and Makahani are single-deck barges offering
underdeck stowage in a hold as well as in a deck house. On deck,
stowage is abaft of the deck house. These two barges usually are
operationally full when loaded with 5,000 to 5,500 measurement tons
of cargo.

The number of measurement tons loaded on any one voyage depends
upon the stowage characteristics of the cargo. Broken stowage is high
for commodities such as automobiles, trucks, and earth-moving and
roadmaking machinery, because other cargoes cannot be stowed on
top of or immediately adjacent to these articles,

Other carriers in the trade, such as Matson Navigation Co. and
Seatrain Lines, Inc., primarily provide services for container car-
goes, but with some space for conventional cargo and vehicles. States
Steamship Co., which offers a monthly service between California and
the Far East with an intermediate call in Honolulu, provides a combi-
nation container and conventional cargo service. Pacific Hawaiian
Line, Inc., offers barge service between San Francisco, the Pacific
Northwest, and Honolulu. Tts barges are equipped with cranes for
lift-on and lift-off loading and unloading, and it is primarily a lumber
carrier.

In 1969, Dillingham operated a C-2 vessel, the Surfer, between
Portland, Oreg., San Francisco, Calif., and Guam, Marianas Islands,
with an intermediate call at Honolulu for three round trip voyages.
Separating out these three Surfer voyages from the usual tug and
barge operations of Dillingham results, for 1969, in a rate base of
$2,769,680, a net profit after Federal income taxes and loss of related
companies of $120,349, and a rate of return of 4.3 percent. i

Another computation for 1069, allocating a portion of the Surfer’s
rate base, revenues, and expenses, insofar as this vessel carried cargo
to and from Hawaii, results in a total Dillingham Hawaiian trade
rate base of $2,774, 850, a net profit after taxes and related companies’
loss of $115,787, and a rate of return of 4.2 percent.

For 1970, based on revenue through September 15 and on expenses
through August 81, and with projections for revenues and expenses
for the balances of the year, results in a rate base of $4,131,629, a net
income after taxes and profit of related company of $191,668, and a
rate of return of 4.6 percent,
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For the year 1971, Dillingham projects a rate base of $3,938,060, a
net profit after taxes and profit of related company of $334,945, and a
rate of return of 8.5 percent.

There is some question raised as to whether the third barge, the
DIL-29, should be included in the rate base on a year-around basis,
because the DI-29 had not obtained certain insurance certification
year around. It was used during the winter of 1969 and it was the
intent to use it in the winter of 1970. In the projected year 1971, Dil-
lingham attributed a net after depreciation of $446,115 in investment
in the DL-29. Assuming that the /)L-29 is usable for only 6 months
of the year, hearing counsel suggested a net value for the DI-29 of
$223,057, and a resulting reduced 1971 rate base of $3,715,003. Also
making an adjustment for 6 months depreciation on the DIL-29,
and on taxes, hearing counsel reaches a net profit after taxes, ete., of
$344.,451, and a rate of return on the adjusted rate base of 9.27 percent.
The record shows that some shippers apparently would use the DL-29
in the winter in this Hawaiian trade regardless of the insurance prob-
lem, and since the DZ-29 was used in winter months, therefore it ap-
pears proper to leave the DZ-29 in the rate base for the whole year.
In any event, the computed rates of return of 8,5 percent and 9.27
percent are not so different as to significantly affect the ultimate
conclusions herein as to a proper rate of return.

The tugs used by Dillingham are chartered from affiliates. In the
past as many as four tugs and as many as six barges have been used
by Dillingham in the trade in a single year. In calculating rate bases,
the investment in tugs and barges has been apportioned to Dillingham
on the basis of the days of a year the equipment has been used by
Dillingham. Among the divisions, subsidiaries, affiliates, etc., of Dil-
lingham Line, Inc., are the parent company, Dillingham Corp.;
Young Brothers, Ltd., an inter-Hawaiian Islands carrier; Hawaiian
Tug and Barge Co., an owner of tugs and barges, and charterer;
Dillingham Shipyards; Oahu Railway and Terminal Warehousing
Co., which includes an accounting department, traffic department, and
steamship agency; Foss Tug and Barge Co.; Pacific Tow Boat Co.;
and Albina Engine Machine Works.

The State is concerned that there may have been a lack of “arms
length” dealings between and among Dillingham Line and its affiliates,
The tug Malanae was built by the Albina Engine Machine Works for
Hawaiian Tug and Barge, which in turn charters the Malanae to
Dillingham Line.

The Malanae is a larger vessel than other tugs used by Dillingham.
It has 2,660 horsepower. The Malanae replaced the Mikémiki which
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had only 1,800 horsepower. The Malanae cuts 115 days off the round
trip voyage. The quarters, galley, and crew facilities are modern. Its
first voyage was in March 1970. the Malanae is designed to cope more
efficiently with rough winter waters, and to tow two barges in tandem.
The Mikimilki could not handle a double tow properly.

Besides providing a faster, more dependable service and towing two
barges, the Malanae is the most economical tug in Dillingham’s service,
in operating expenses per day. In the first 6 months of 1970, it cost
$1,336 per day to operate the Malanae, whereas in the 12 months of
1969, it cost $1,580 per day to operate the Mikimiki. Other tugs oper-
ated by Dillingham from time to time ranged in operating expenses
per day from $1,585 to $2,334 in 1969, and from $1,888 to $1,797 in
1970. These tugs were the Elew, Mikio, and Moi. For 1971, Dillingham
contemplated using the tugs Malanae and Pacific Ranger. The latter
tug was being repaired and refitted in 1970 so as to be ready in 1971
with the necessary horsepower to provide the same service as the
Malanae.

The State would use the four tugs in service in 1969 rather than
those used in 1970 in calculating Dillingham’s rate base for 1970 and
1971. The State believes that Dillingham was not justified in using the
newer and more costly tugs. However, on cross-examination, the
State’s witness responded that if the Malanae will be dedicated to that
service, it ought to be included in the rate base.

In 1969, the amounts in Dillingham’s rate base for related compa-
nies included for tugs $265,897 (Eleu), $502,79¢ (Mikioi), $201,5622
(Mikimiki), and $59,184 (Moi}, or a total of $1,020,347 for tugs. The
barge total for related companies was $930,487, which was for the
barges HTB-£9, HTB-27, Y B—26, and ¥ B-30. This made a total of
tugs and barges for related companies of $1,959,834, less depreciation
of $405,888, or a net for property and equipment of related companies
of $1,558,951. For 1969, Dillingham had an investment in its own
barges, the Maukana and Makahini, of $992,788 less depreciation of
$22,602, or & net of $970,186.

The above figures of $1,533,951 for tugs and barges of related com-
panies, of $970,186 for Dillingham barges, plus $42,820 for office and
terminal equipment, and $202,728 for working capital, result in the
total rate base for 1969, referred to previously, of $2,769,880.

For 1971, as projected, the net investment in vessels of Dillingham
(the three barges Maukana, Makahini and DL-29) is $2,172,316;
office and terminal equipment is $46,238 ; working capital is $269,778;
and property and equipment of related companies (the tugs, Malanae
$1,019,141 and Pacific Ranger $486,986, less depreciation of $56,367
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for both tugs) is $1,449,733, or a grand total of rate base for 1971, as
referred to previously, of $3,038,060,

The State is concerned with the fact that the tug Malanae contrib-
utes significantly to the increase in Dillingham’s rate base from 1969
to 1970. The State would use the tugs Eleu, Mikio, Moi, and Mikimiki
for the days used in 1969 to compute the rate base in 1970 for tugs of
$692,441, including $115664 for the Mikimiki for 124 days. On the
other hand, Dillingham computes a 1970 rate base for tugs (same tugs
above except Malanae instead of Mikimiki) of $1,824,356 total, in-
cluding $768,968 for the Malanae for 249 days in 1970. It is concluded
that Dillingham properly included the Malanae in its rate base for
1970 and for 1971, primarily because the M alanae was used in 1970 and
the Mikimiki was not used in 1970. This issue would have been very
clear if a very high-valued tug were to have been included in the rate
base but had not been used in the year in question. It is equally im-
proper to include in a rate base any tug not used, whether a high-value
or a low-value tug,

The voyage days used in calculating rate base, operating expenses
and revenues must be the same for any one year. Investment in vessels
in 1 year should not be calculated on the number of voyages in an
earlier year, while using the later year’s voyages to determine oper-
ating revenues. Some of the State’s calculations were on this mixed
basis.

Careful consideration of the entire record leads to the conclusion
that the rate base and net profit figures for 1969, 1970, and 1971 sub-
mitted by Dillingham and listed above are substantially correct and
justified by the evidence of record.

The State expresses concern about increases in the rate base of
Dillingham over the 1969 rate base attributable to intercompany
transfers of barges and increased investment of related companies
in tugs, and the State concludes that the increased investments in
tugs and barges were imprudent and unreasonable. The State also
contends that the chartering or purchase of tugs or barges from
affiliates results in a fluctuating rate base, which base allegedly is im-
proper for ratemaking purposes. In particular, the State protests the
purchases of the barges Makahani and DL-29, and the chartering of
the tug Malanae. The State insists that if the rate increases are ap-
proved, there will be nothing to prevent the diversion of the expensive
equipment now utilized to other more lucrative purposes in the Dil-
lingham Corp.’s empire, along with the substitution of less costly and
less efficient eauinpment in the Hawaiian trade here in issue. The matter
of possible diversion of equipment is, of course, speculation, and only
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when and if such diversion ocours and if there is & resulting change
in the rate base, only then can appropriate findings be made.

The State also contends that Albina Engine-Machine Works did not
transfer such a large and valuable asset as the tug Malanae at its cost
with no profit to Hawaiian Tug and Barge Co., and insists that any
net profit realized by Albina should be excluded from Dillingham’s
rate base. But, there. are no facts of record to show what, if any, profit
Albina may have realized, and the State's arguments rest mainly on
speculation without factual foundation.

All of the contentions of the State concerning the proper rate bases
of Dillingham have been considered carefully and generally these
contentions appear to be without factual support or to be unjustified
by the proper interpretation of those facts which are of record. The
same conclusion is justified concerning the State’s arguments regard-
ing Dillingham’s charter expenses. Again we must accept the facts and
figures of record of actual operations and the allocations made of over-
head expenses. We appreciate the State’s concern that cost allocations
a8 between affiliated companies makes for certain difficulties in inter-
preting financial resufts, but again we must rely on record data.

The State projects & 30 percent annual growth factor in revenue tons
of Dillingham between Long Beach and Hawaii. In 1969, there were
20 round trip voyages and 121,300 revenue tons, and in 1970, -there
were 22 voyages and 136,087 revenue tons. Tons per voyage in 1969
were about 6,065, and in 1970 were about 6,186. The percentage in-
crease per voyage was about 2 percent, For 1971, Dillingham projected
137,528 revenue tons for 21 voyages, or about 6,549 tons per voyage,
about a 4-percent increase per voyage. In 1970, the construction in-
dustry in Hawaii experienced a somewhat downward adjustment in
the last part of the year. During the first @ months of 19870, Dilling-
ham’s barges were generally operationally full on the westbound
movements, The DL—29 generally was used in tendem tow all of the
time during these 9 months. Considering the capacities of the barges
used by Dillingham and other facts of record, it is concluded that the
Dillingham projection of revenue tons for 1971 was based on reason-
able expectations.

One argument of the State on brief is that the rate increases in
issue are on widely varying percentage bases, that the increases were
selective, and that they result in discriminatory relationships between
commodities. This issue was not brought up at the prehearing con-
ference, nor at the hearing. No evidence was introduced of specific
examples of discriminatory relationships, nor are any such examples
cited on brief. Inasmuch as Dillingham has made a substantial evi-
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dentiary record in support of its increases, and has met its initial
burden of proof, it is concluded that the burden of going forward
and showing any examples of the discriminatory relationships between
commodities shifted to the State. It is concluded that the matter of any
discriminatory rate relationships either was not an issue, or that if it
were in issue that no unlawfulness with respect thereto has been
shown.

The remaining issue is whether the rate of return of 8.5 percent or
0.27 percent, as supported respectively by Dillingham and hearing
counsel, is within the zone of reasonableness for a rate of return for
Dillingham in this trade. There is no specific evidence of record as to
the particular risks inherent to Dillingham’s service in the Pacific wa-
ters, as contrasted to the risks inherent in other trades in other waters.
There is evidence that the parent Dillingham Corp. wanted Dilling-
ham to realize a net return after taxes, etc., of about 9 or 10 percent,
so as to justify the use of a new piece of equipment in Dillingham’s
trade.

In Alcoa Steamship Co., Ine.—General Increase in Rates, 9 F.M.C.
220, 239, decided in 1966, the Commission approved a rate of return of
10 percent for Alcoa in the Puerto Rican trade, and stated that it
appeared reasonable to approve a rate of return for Alcoa no higher
than those approved for other carriers in other trades with similar
risks. The Commission indicated also that the risks attendant to the
Puerto Rico trade were more akin to those of the Hawaii and Alaska,
trades than to the Guam trade, in which latter trade a more stable
situation appeared to exist and risks of operation were lower based
upon the number of carriers in the Guam trade.

The number of carriers presently in the Hawaii trade is not large,
but there are enough carriers apparently to constitute brisk competi-
tion and to entail risks which would seem to justify a 10 percent rate
of return on rate base.

In General Increases in Rates (1961), T F.M.C. 260, 291, 292, de-
cided in 1962, the Commission found to be not excessive rates of return
for 1960 and 1961 of 8.32 percent and 10.59 percent respectively in the
Pacific coast/Hawaii trade. It was noted that there are no laws pre-
venting a diminution or abandonment of service by the transfer of
ships anywhere in the world where the rate of return is greater, and
that the sale or transfer of ships would be disadvantageous to shippers
and to the economy of Hawaii. Also, it was noted that other carriers
are free to enter the trade, so that competition is a factor affecting a
carrier’s ability to attract capital.

15 F.M.C.



170 FEDERAL MARITIME COMMISSION

In view of the past decisions of the Commission, and in view of the
ability of the parent corporation of Dillingham apparently to shift
equipment such as tugs and barges among Dillingham’s affiliates, as
well as the parent corporation’s desire to realize 9 or 10 percent net
profit after taxes, etc., it is concluded .end found that Dillingham hes
met its burden of proof as to & proper rate of return in this trade, and
it is concluded that a rate of return of either 8.5 percent or 9.27 percent
is not excessive.

It is concluded and found that the increased rates of Dillingham
in the U.S. Pacific coast and Hawaii trade in issue herein are just and
reasonable, and not shown to be unlawful. The proceeding will be
discontinued.

(8) Omarums E. Moraax,
Presiding Foaminer.
WasamNagroN, D.C., February 15,1978
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Docrrr No. 70-12
Comumonrry CrEpIT CORPORATION AND UNITED STATES
AgeENcY For INTERNATIONAL DEVELOPMENT

v,
AxmEericaAN Export IsBRanDSTEN Lines, ING., ET AL.

Action by carrfers reducing rates to meet independent competition while mem-
bers of one conference does not as a matter of law require similar action
by these carriers as members of a different conference where transportation
and competitive sltuations are different. Complaint dismissed.

R. Stanley Harsh for complainants, Commodity Credit Corporation
and U.S. Agency for International Development.

Stanley O. Sher for respondent, American Great Lakes Mediter-
ranean Eastbound Freight Conference, et al.

Howard A. Levy for respondent, American Export Isbrandsten
Lines, Inc.

March 17, 1972
REPORT

By tue Commssion: (Helen Delich Bentley, Chairman; James V.
Day, Commissioner)™*

This proceeding is before us on exceptions to the Initial Decision of
Herbert K. Greer, Presiding Examiner, issued May 19, 1971. Excep-
tions were filed, and oral argument was held on November 5, 1971.

This proceeding arises out of a complaint brought by the Com-
modity Credit Corporation and the United States Agency for Inter-
national Development against the American Great Lakes Eastbound
Freight Conference and its member lines, alleging certain violations
of sections 15, 16, 17 and 18 of the Shipping Act, 1916. The Examiner
issued an Initial Decision, finding no violations of the Act, and dis-

*Vice Chairman Ashton C. Barrett did not participate.
1711
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missed the complaint. Complainants excepted to the Initial Decision,
to which respondents replied.

The complainants in their exceptions urge procedural as well as
factual error, arguing that the Examiner slanted the facts in favor
of the respondents and omitted pertinent points in his discussion and
determinations.

We find that the exceptions of complainants and the replies of re-
spondents are essentially a reargument of contentions which were ex-
haustively briefed and considered by the Examiner in his Initial
Decision, Upon careful consideration of the record, the eXceptions,
briefs and argument of counsel, we conclude that the Examiner’s
factual findings and his conclusions with respect thereto were well
supported and correct. Accordingly, we adopt the Initial Decision as
our own and make it part hereof.*

CommissioNER CLARENCE MORSE, CONCURRING AND DISSENTING; WITH
waoMm ComMmissioNER GroreE H. HrArN JOINS

I concur with the majority in concluding the rate disparity was
justified on the facts. In so doing I wish to disassociate myself from
that part of the Initial Decision which suggests, as to the United
States Government or its agencies, that there exists & necessity of
showing & competitive relationship between shippers to support &
violation of sections 16 First and 17. Such a requirement would usually
preclude the Government from establishing sections 16 First and 17
violations or from securing reparations, for seldom does the Govern-
ment ship in competition with any other shipper. In all events a
prudent commercial shipper would have shipped via Canadian ports
if its delivered costs would have been less and, while for good and
valid policy reasons complainants elected to ship via United States
ports rather than Canadian ports, the resultant higher delivered costs
may be disallowable as reparations.

(sEAL) (Signed) Francs C. HurnEy,
Seoretary.

*In adopting the Examiner's decision we qoneider the Hxaminer's discusslon of the
need for a competitive relationship between shippers to be unnecessary to the declsion—a
point which the Bxaminer himself makes—consequently the adoption here is mnot to be
taken as expressing either agreement or disagreement with his views. We would not
ordinarily consider It necessary to make this point, and we do so only In view of the
concurring and dissenting opinion of Commissioner Morse, with whom Commissioner
Henrn joins.
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Docrer No. 70-12

Commoniry Creprr CORPORATION AND UNITED STATES
AGENCY FOR INTERNATIONAL DEVELOPMENT
v,

AmericaN Ezrort Iseranprsen Lines, INc., ET AL

ORDER

This proceeding was instituted upon complaint of the Commodity
Credit Corporation and the United States Agency for International
Development. The Commission has fully considered the matter and
has this date made and entered its report adopting the Examiner’s
initial decision, which report and initial decision are made a part
hereof by reference.

Therefore, it is ordered, That the proceeding be, and it is hereby,
dismissed.

By the Commission,

(sEAL) (Signed) Francis C. Hurney,
Secretary.

Intriar Deciston or Herserr K. Greer, PrestoIiNG ExaminNer !

Commodity Credit Corporation (CCC) and United States Agency
for International Development (AID) seek reparation from respond-
ents, American Export Isbrandtsen Lines, Inc. (AETIL), Niagara Line,
Fabre Line, Montship-Capo Great Lakes Service (Montship), Orient
Mid-East Lines (Orient), Yugoslay Great Lakes Line (Yugoslav),
Zim Israel Navigation Company, Ltd. (Zim Israel), and Concordia
Line Great Lakes Service (Concordia), alleging violation of sections
15, 16 First, and 17 of the Shipping Act, 1916 (the Act), by reason
of being subjected to the payment of rates which were and are unduly
and unreasonably prejudicial and disadvantageous, unjustly dis-

1 This decision became the decision of the Commission on March 17, 1972.
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criminatory, and contrary to the public interest; and, violation of
section 18(b) (5) of the Act because respondents charged rates so
unreasonably high as to be detrimental to the commerce of the United
States. Also sought is an order requiring cancellation or medification
of the tariff of respondent American Great Lakes Mediterranean
Eastbound Freight Conference (respondent conferencs).

International Association of Great Lakes Ports and Great Lakes
Terminal Association intervened.

Tae Facrs

1. Complainant CCC is an agency and instrumentality of the United
States created by Act of Congress, its capital stock being owned
entirely by the Government.

2. Complainant AID is an agency of the United States with respon-
gibility to administer the provisions of the Foreign Assistance Act
of 1961, as amended (75 Stat. 424, 22 U.S.C. 2151-2407).

3. Respondent conference is an organization of common carriers by
water operating under an agreement on file with the Federal Maritime
Commission (No. 9000), its members being engaged in the transporta-
tion of property from United States Great Lakes and Saint Lawrence
River ports to Atlantic coast ports of the Iberian Peninsula, European,
Asian, and African ports on the Mediterranean Sea (including Black
Sea ports), and Atlantic coast African ports including, but not south
of Casablanca, either direct or by transshipment. The members of the
conference establish the conference rates.

4. Between March 1, 1968, and April 21, 1969, AEIL, Niagara,
Fabre, Montship, Concordia, Yugoslav, and Zim Israel were the sole
members of the conference. On April 21 1969, Orient became a member
of the conference and on June 22, 1969, AEIL withdrew from
membership.

5. The Canada-Mediterranean Freight Conference (Canadian con-
ference) is an association of steamship lines engaged in the trans-
portation by water of property in the trade from Canadian Great
Lake ports and Canadian Saint Lawrence River ports to ports of
discharge of the respondent conference, under its own rates and
charges.

6. From March 1, 1968, through June 30, 1969, AEIL, Niagara,
Concordia, Yugoslav, and Montship (operating as two separate lines,
Montship Lines and Capo Line), Zim Israel, and Fabre, were mem-
bers of the Canadian conference with sufficient votes to establish rates.
(for AEIL, see Finding 4)
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COMMODITY CREDIT CORP. ¥. AMERICAN EXPORT ISBRANDSTEN 175

7. The shipments involved in this proceeding were made under
Title II of the Agricultural Trade Development and Assistance Act
of 1954,7 U.S.C. §§ 17211724 (P.L. 480). Programs carried out under
this Act are usually called the Food for Peace Programs, through
which food and other agricultural commodities are made available
on special terms to nations that cannot afford to pay cash for them
and for the purpose of thwarting hunger and meeting human needs
in foreign countries.

8. There are three major segments to the P.L. 480 program. The
largest, accounting for about half of the donations, involves donations
of commodities to religious and charitable voluntary agencies such as
CARE, Church World Services, and others, which distribute to needy
persons overseas. The next largest is the government-to-government
program under which commodities are furnished to other nations to
provide emergency food assistance to victims of disasters and to carry
out other economic development programs. The third is the World
Food Program (WFP), involving the United Nations and in which
74 countries participate, the United States providing about 40% of the
budget, chiefly in the form of commodities.

9. Within the United States, WFP is administered much like other
Title IT programs. Requests come from WFP headquarters in Rome
and are considered by an inter-agency group in Washington, primarily
AID and the Department of Agriculture (USDA). If a project is
approved, commodities are supplied by USDA. and ocean transporta-
tion is paid for out of CCC funds.

10. USDA. is responsible for supplying all U.S. Title IT commodi-
ties. The commodities come either from CCC inventories or are pur-
chased from commercial sources on a competitive bid- basis. In the
latter case, invitations for bids are issued with sales terms FAS ports.
Evaluation of the bids includes the lowest landed cost at destination,
and considered are ocean transportation costs from all ports desig-
nated by the bidders. Frequently, loading ports designated may be on
more than one coast of the United States. In the case of commodities
taken from CCC inventories, USDA decides which storage location
will supply the commodity by considering the lowest total transporta-
tion cost to the country of destination. Transportation costs are paid
from funds allocated to the program,

11. Either CCC or the voluntary agency concerned contracts for
the transportation of the commodities made available under the pro-
grams. Cargo bookings by the government agency are made pursuant
to the Cargo Preference Act (46 U.S.C. 1241(b)) which requires at
least 50% of the cargo to move on U.S.-flag vessels if available at fair
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and reasonable rates, The policy of AID, which is followed by CCC
88 its agent, is to move 100% of such cargo on U.S.-flag vessels, If
such vessels are not available, first consideration is given to carriers
accepting full payment in local currency, then to -carriers accepting
part payment in local currency, and finally foreign-flag vessels insist-
ing on full payment in dollars. When commodities are made available
through voluntary relief agencies, the agency performs its own booking
functions. AID policy is followed to include the use of U.S.-flag ves-
gels where available at fair and reasonable rates, AID, with funds made
available by COC, administers a freight reimbursement program for
the benefit of the voluntary agencies.

12. There is no prohibition as to the use of ports for shipment of U.8.
relief cargo, and although U.S. ports are used as a matter of policy,
Canadian ports may be utilized.

18. The shipments involved in this proceeding were made predomi-
nately by the voluntary relief agencies CARE and Catholic Relief and
consisted principally of flour (bread, wheat and all purpose), corn
meal and non-fat dry milk.

14, Prior to April 1, 1968, the rates of respondent conference and
the Canadian conference for relief cargoes were in general parity
on shipments out of Great Lakes ports; however, the Canadian con-
ference rates for shipments out of Montreal, the port as to which that
conference “automatically” used to establish rates, were lower than
the rates of respondent conference. Comparative rates are hereinafter
set forth as they relate to specific issues.

15. Prior to April 1,1968, WFP twice negotiated with the Canadian
conference for reductions in. rates; both times the conference voted
not to make the drastic reduction requested. WFP issued instructions
to its Canadian agents to ship exclusively on a Russian-flag line which
hed been operating in the trade. Members of the Canadian conference,
faced with the loss of substantial cargo, reopened negotiations with
WEP and s a result WEFP gave the conference first refusal on its
relief cargoes and the conference reduced its rates under the conditions
and in the amounts hereinafter set forth in detail.

16, The agreements between the Canadian conference and WFP
for reduced rates was premised on the shipment of relief commodities
out of ports east of the Seint Lawrence Seaway (the Seaway), and
during the relevant period all but approximately 2% of WFP cargoes
carried by respondents as members of the Canadian conference moved
out of those ports.

17. The transportation conditions at ports east of the Seaway differ
to a significant extent from such conditions at U.S. Great Lakes ports.
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Transportation conditions at ports east of the Seaway are more favor-
able to carriers than at Great Lakes ports, the cost difference being
approximately $17.15 per tariff unit.

18. During March 1968 a Russian-flag line joined the Canadian
conference and that conference, in two steps, raised its rates to a level
which restored the former relationship between the rates of the two
conferences.

19. Recently there has been a serious drop in volume, both com-
mercial and relief cargoes, in the trade served by respondent
conference.

Posrrions oF THE Parties
Complainants

A prima facie violation of sections 18 First, 17, and 18(b) (5) of
the Act is said to have been established by the evidence that at the time
of the shipments involved there was a substantial disparity between
the rates of the Canadian conference and the rates charged by re-
spondents and that such identical relief commodities as wheat flour
and powdered milk were carried by respondents in both trades on
the same outbound voyage. They contend that a legal obligation was
imposed upon respondents to lower their rates on U.S. relief cargoes
at the time they lowered the rates on Canadian relief cargoes as the
competition in the U.S./Mediterranean trade was as great or greater
than in the Canadian/Mediterranean trade. They argue that the re-
duction of rates in the Canadian trade was “destructive” and unlawful
28 it was made for the purpose of driving a competitor, the Russian-flag
line, out of the trade.

As to the transportation conditions in the two trades, the only sig-
nificant difference is alleged to be that ten times more relief cargo
moved from U.S, ports than from Canadian ports during 1968 and
that during that first half of 1969 the ratio was six to one; and that
as the volume favored U.S. ports, those ports should have charged
lower rates. They argue that any difference which might exist in car-
rier costs due to different ports of loading or the distances involved was
more than compensated for by the differentials set forth in the
Canadian conference tariff for ports on the Great Lakes. While agree-
ing that most of the Canadian relief cargoes were loaded at Montreal
and east of the Seaway, they contend that although U.S. relief cargoes
were loaded at U.S. Lakes ports, the carriers incurred no additional
out of pocket expense as the Lakes ports were on their normal voyage
pattern in accordance with the MEDCHI Inbound Pooling Agree-
ment, which required calls at distant Lakes ports regardless of whether
outbound cargo was available for loading.
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A presumption of the unreasonableness of respondents’ rates and
the rate disparity is said to have arisen because for a long period the
rates of the two conferences were in general parity, then for a short
time made disparate, and finally restored to parity.

A competitive shipper relationship is said to be unnecessary to sup-
port a violation of sections 18 First and 17-of the Act under the cir-
cumstances shown and that, although there is no shipper competition,
section 17 has been violated because of the competitive port situation.
Additionally, it is contended that the rate disparity served to deprive
shippers of natural routings. A violation of section 15 is based upon
the alleged fact that resporident carriers had agreed to adopt the rates
of competing conferences for the transportation of U.S. relief cargoes
which was beyond the scope of respondents’ basic conference
agreement.

‘Damage is computed by comparing the Canadian conference rates at
Montreal to the higher rates paid by complainants to respondents,
with adiu‘stmenta in the Cansdian conference rates based upon differ-
entials set forth in the tariff for ports on the Great Lakes and for vari-
ations in terminal cha.rges which were included in respondent con-
ference rates but not in the Canadian conference rates. Other adjust-
ments said to reflect actual costs and conditions were made.

Respondents (other than AEIL)

These respondents deem complainants’ position highly academic.
As the alleged rated disparities have now been eliminated, they con-
tend there is no basis for future relief. They see in complainants’ argu-
ment an assumption that the Russian-flug competition was used only
as an excuse for the Canadian conference rate reduction when in fact
the competition was actual and necessitated the reduction. Complain-
ants’ attempt to compare the Canadian and U.S. trades is said to ignore
respondents’ evidence that the disparity is justified on the basis of
costs and distances, and by rate comparisons with more comparable
trades (U.S. Atlantic and Gulf rates). They take the position that
from April 1, 1968, through July 1, 1989, the Canadian relief rates
were sharply depressed due to severe competition. They point out that
after WFP officials were not successful in obtaining an agreement with
the Canadian conference for a sharp reduction in rates, WFP gave
instructions to its Canadian agents to ship exclusively on the Russian-
flag line, Artic; and, that this line had previously carried 12,000 tons
of WFP cargo in the trade. They refer to the real concern as to Rus-
sian-flag competition and the failure of the Canadian conference to
persuade the Russians to coexist with them in the trade prior to the
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rate reduction. The fact that the reductions made were not below the
nonconference rate is cited, as well as the fact that the reduction was
not as drastic as WFP had originally requested.

Using flour as illustrative of the differential, that being the most fre-
quently carried commodity, they show that the respondent conference
rate was $43.25 as compared to the Canadian rate of $25.58 out of
Montreal, or a differential of $17.67. Additional costs per tariff unit in
serving Great Lakes ports over Montreal costs are said to be:

{a) Loading (stevedoring, terminal, ete.)
(b) Seaway insurance.

{c) Seaway and Lakes pllotage & vessel tolls
(d) Seaway cargo toll
(e) Agency commissions
(f) Vessel operating

(g) Bunkers

8

RESHARER

. 8N,

Total 17.15

Respondents find a failure by complainants to prove a violation of
the Act. A competitive situation between shippers is said to be required
if a violation of section 16 is to be found and no competition between
shippers is shown. Section 17 is said to require a comparison of trans-
portation between the same points but the record demonstrates that
the loading points and discharge points were different in each trade.
The allegations of violation of section 18(b) (5) are said to be moot
because in December 1969 rate adjustments by respondents eliminated
the alleged disparity in the rates of the two conferences.

Additional differences between the U.S. Great Lakes trade and the
Canadian trade are cited. Montreal generates as much commercial
cargo as do all of the U.S. Great Lakes ports combined. In the Cana-
dian arrangement with WF P, the conference is granted first refusal on
all relief WFP cargo, a situation not found in the respondent confer-
ence’s trade. Canadian cargo may be transshipped or unloaded onto
lighters while U.S, relief shipments may not be so handled. The U.S.
cargo moves only during two peak periods while the Canadian ports
of Montreal and Halifax permit year-round service. A number of U.S.
ports have only relief cargoes to offer, and at Green Bay, Duluth, and
Buffalo, no inbound cargo is discharged and additional costs of serv-
ing these ports must be prorated against only relief cargoes.

Respondents point out that of the relief commodities carried, six of
the ten (cornmeal, butter oil, canned butter, formula 3, bulgar wheat,
and formula 2) did not move out of Canada. During the period cov-
ered by the complaint and as to the remaining four commodities
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(bread flour, wheat flour, all purpose flour, and milk) there is no evi-
dence to show whether they are comparable to Canadian relief cargoes.

Respondent AEIL

‘This respondent contends that there is justification for the rate dis-
parity. The Russian rate-cutting competition end the fair interest of
this respondent is said to have made the reductions necessary to pre-
serve its WFP cargoes, and also to deny the rate cutter of a base from
which to slash commercial rates as well. The higher and completely
offsetting cost of service in the United States-Mediterranean trade is
cited. It is argued that the substantial losses sustained by this re-
spondent, even though it was almost an exclusive carrier of USDA
cargo in the trade, would show that the rates were not high, unjustly
discriminatory, or prejudicial. A vast difference is seen in the USDA
and WFP as customers, which is exemplified by the WFP providing
a patronage commitment and accepting carrier ocean bills of lading
while USDA required shipper-favorable Government bills of lading
on numerous shipments and gave preference to certain flag carriers
because of willingness to accept soft nonconvertible currency. They
contend that the USDA used both conference and nonconference lines
to whipsaw respondent conference against U.S. North Atlentic and
Gulf conferences. They point out that AETL carried none of the WFP
cargoes covered by the complaint out of Canada at any time. Reference
is made to the hazards and difficulties incident to serving the T.S. .
Great Lakes ports west of Montreal, factors nonexistent in the Ca-
nadian trade which is centered predominately in the Eastern ports;
further, that Canada’s chief ports, Montreal and Halifax, operate all
Year round while most of the U.S. Great Lakes ports cannot operate
during the long ice-locked winter. They see advantage to the United
States from the reduced rates as it contributes 40% to the WFP budget
and thus benefits by the lower rates available to that program out of
Canada. No injury is seen to complainants nor any impairment o its
mission by virtue of the rates because funde spent on the Title II pro-
gram as authorized by Congress and budgeted by the Executive
Branch were unaffected and so long as the rates paid were fair and
reasonable, complainants were not subjected to undue or unreasonable
prejudice or disadvantage.

As 2 general comment, AEIL finds a portion of complainants’ brief
superfluous as it relates to an alleged unfiled section 15 agreement, an
issue which complainants had raised and abandoned but had sought to
pursue under a new theory during the hearing and in their brief. A
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competitive relationship between shippers is seen as lacking proof, but
guch a relationship is deemed necessary to a finding of a violation of
section 16 First.

Intervener

The International Association of Great Lakes Ports supports
respondents’ position. Intervener refers to the fact that cargo is
declining in the U.S. Great Lakes-Mediterranean trade and that a pre-
requisite to the growth of the trade is the continuing existence and
viability of a regular and dependable liner service. A competitive re-
lationship between U.S. and Canadian Great Lakes ports is said not to
exist, the real competition to members of the association emanating
from Atlantic and Gulf ports. Complainants’ argument that inland
carriage to Canadian ports would have resulted in an overall saving
is seen as unrealistic except for the possibility that when U.S. Great
Lakes ports are closed during the winter season, other Canadian ports
(Montreal and Halifax) might be used. Reference is made to the state-
ment in complainants’ brief that the policy is to use only U.S. ports to
ship relief cargoes, and complainants’ position is seen asa veiled threat
to change this long standing policy, which is unsettling, particularly
when the association members look to the Government as an important
force in fostering the development of U.S. Great Lakes ports. The
record is said to disclose that the Lakes carriers and ports have been
holding rates down and that on December 1 generally the closing déte
of Lakes operations, East coast and Gulf rates were increased. The
holding down of rates in the face of extra costs due to charges and
requirements of the Seaway, not appliocable to Gulf and Atlantic car-
riage, is seen as a major contribution to the relief programs. Intervener
expresses concern as to the effect of an award of substantial reparation
against respondent carriers in relation to their ability or desire to serve
the trade in the future,

Intervener Great Lakes Terminal Association did not file a brief.

DiscussioN

Complainants contend that a prima facie case of violation of sec-
tions 16 First, 17, and 18(b) (5) of the Act has been established by
the evidence that respondent lines named the rates in both the Cana-
dian and respondent conferences, put into effect lower rates on Cana-
dian relief cargoes than on similar U.S. relief cargoes, and carried
both U.S. and Canadian relief cargoes on the same outhound voyages,

Section 16 First provides that it shall be unlawful for any common
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carrier by water, either alone or in conjunction with any other person,
directly or indirectly :
To make or give any undue or unreasonable preference or advantage to any par-
tlcular person, locality, or description of traffic in any respect whatsoever, or to
subject any particular person, locality, or description of traffic to any undue or
unreasonable prejudice or dlsadvantage In any respect whatsoever.

Section 17, in pertinent part, provides:

That no eommon carrler by water in forelgn commerce shall demand, charge, or
collect any rate, fare, or charge which is unjustly discriminatory between ship-
pers or ports, or unjustly prejudlicial to exporters of the United States as com-
pered with their foreign competitors.

Section 18 (b) (8) provides:

The Commission shall disapprove any rate or charge filled by a common carrier
by water in the foreign commerce of the United States or conference of carriers
which, after herring, it finds to be so unreasonably high or low as to be detri-
mental to the commerce of the United States.

Complainants do not contest the lawfulness of respondents’ rates
prior to the rate reduction effected by the Canadian conference but
take the position that :

+ + « having reduced Canadlan rates under a clalm of carrier competition, re-
spondents were then under a legal obligation to treat ke shippers equally by
adopting ke rate reductions on the same commodities from U.8. ports.
There is no allegation in the complaint that like cargoes were carried
under similar transportation conditions, Apparently, complainants
rely principally on a “legal obligation” which they contend is imposed
upon respondent carriers to maintain a general rate parity between
the rates of the two conferences without regard to differing transporta-
tion conditions.

The Commission dealt with a comparison between foreign-to-foreign
and U.S.-to-foreign rates in Outbhound Rates Affecting Ewport High-
Pressure Boilers, 9 FM.C. 441, 458 (1066), holding that a disparity
between such rates should be justified by :

. . . showing that transportation conditions {n the two trades are not the same
In material respects or that the attendant transportation elrenumstances require
that the rate be set at that level.

In North Atlantio Mediterranean Freight Conference '—(House-
hold Goods) 11 F.M.C. 202, 209 (1067), the Commission stated :

This prohibjtion against undue or unreasonable preference or prejudice is de-
algned to deal with two or more competing shippers or localitles recelving dif-

3 The Commission's order was modified in American Export Isbrandisen Lines v. Federal
Maritime Uommission, 409 F. 2d 1268 (2d Clr., 1860), the Court holding that as the two
Government agencies involved were respoteible for the difference In rates, section 17 had
not be violated.
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ferent treatment which is not justified by differences in competitive or trans-
portation conditions.

And at page 210:

All this, however, is not to say that a case of undue prejudice is made out by a
mere showing of lower rates between competing shippers. Other factors may
work to make a preference or prejudice reasonable or due. For instance, com-
petition from another carrier at the allegedly preferred point of destination or
of origin ey justify the difference in rates, Texas & Pac. Railway v. 1.0.C,, 162
U.8. 197 (1896) ; East Tenn. &c Ry. On. v. 1.0.C., 181 U.8. 1 (1801).

In Phila. Ocean Traffic Bureau v. Export 8.8. Corp., 1 U.S.S.B.B.
538,541 (1936),it washeld:
The uniformity of treatment contemplated by the Shipping Act is a relative
equality based on transportation conditions only. To justify an order compelling
exact equality of rates a complainant must show a substantial similarity in the
conditions surrounding the transportation under the rates sought to be equalized.
Among factors to be considered are: the value of the service to the shipper; the
interest of the carrier; the relative volume of traffic; the relative cost of the
gervice; the competition as between carriers; and the advantages or disadvan-
tages which inhere in the natural or acquired position of the shippers or localities
concerned.

In Iron and Steel Rates, Export-Import, 9 F.M.C. 180, 191 (1965),
it was held :
Our experience shows that the existence of a rate disparity, in and of itself,

has no conclusive legal significance, This is so because only with reference to
other facts can we determine whether either rate is harmful.

See also Alaska Livestock v. Aleution Marine, T F.M.C. 387, 391
(196%2), wherein it was recognized that rate comparisons depend on
the circumstances surrounding the rates.

Rate comparisons must be considered on the bagis not only of
similarity in commodities but also on comparative transportation
conditions. Without one or both methods of comparison, it cannot
be determined whether the shippers in the two trades are receiving
comparable treatment.

In support of their “legal obligation” concept, complainants take
the position that respondent lines could not lawfully reduce their rates
as members of the Canadian conference because of competition unless
they also reduce their rates on relief commodities in the U.S. trade
where competition was “substantially as great.” They cite Fine Coal
to Eau Claire and Chippewa Falls, Wis., 309 L.C.C. 583 (1959), Okla-
homa Corp. Comm. v. Kanaas, 0. & G. Ry. Co.,268 1.C.C. 405 (1948),
and other LC.C. decisions to support this contention. But the premise
of the argument that the competitive situation in the two trades was
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comparable is not borne out by the facts as they relate to the relief
cargoes with which this proceeding is concerned.

It appears that respondent carriers competed with carriers of U.S.
relief cargoes operating out of U.S, Atlantic & Gulf ports but that at
material times the rates were at the same level. If there was ecompeti-
tion for U.S. relief cargoes from independent carriers, it does not ap-
pear that such competitors offered rates o far below respondents’ rates
that a drastic reduction was necessary to avoid the loss of relief car-
goes, As members of the Canadian conference, Respondent lines were
in a different competitive situation. Prior to the rate reductions, &
Russian-flag line had carried 12,000 tons of WFP cargoes out of
Canadian ports east of the Seaway. On August 28, 1967, WFP with
offices in Rome, Italy, and administering a program to which many
nations, including the United States, contributed, wrote to the Cana-
dian conference requesting a reduction in the rate on flour from $31.50
to $20,00-$22.00, on powdered milk from $57.50 to $33.00, end on
cheese from $58.95 to $85.00. WFP did not address a similar request
to respondent conference. The letter -further advised that as there
was no flag preference for Canadian relief ehipments, WFP could
make their cargoes available to any member of the conference. Twenty
thousand tons of cargo was anticipated during the next-two years,
predominently wheat and wheat flour.

The Canadian conference met to consider the request but decided
that it was impossible to grant such & drastic reduction. WFP per-
gisted in its efforts to obtain the reduction, contacting the member lines
individually. But again, the conference met to decline the requested
reduction, During the spring ¢f 1968 5 Russian-flag line advertised
a service from Montreal and Quebec to the Mediterranean. The record
1is not clear on whether the rates offered by the Russians were at the
1evel proposed by WFP, but: there is testimony that nonconferénce
rates were substantially below corference rates. The Canadian con-
ference received word that WFP had issued instructions to its Cana-
dian-agents to ship relief cargoes exclusively on the Russian line.
Realizing the gravity of the competitive situation and faced with the
possibility of losing substantial amounts of cargo, the Canadian con-
ference reopened negotiations with WEP, which resulted in an agree-
ment that WFP would grant conference: vessels first refusal on relief
cargoes and that the conference ‘would substantially lower the rdtes.
The rates were established on the basis that the shipments would be
loaded at ports east of the Seaway. Although loading at Halifax was
not conternplated, & $2.00 differential was agreed upon for that port.
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Pursuant to the agreement with WFP, and on April 1, 1968, the
Canadian conference reduced its rates on the following commodities
(expressed in Canadian dollars from Montreal) :

Existing rate  Reduction to Percont

B LT 3 00 1
................. . . 1

Milk Powder.. 57.60 43.00 2

. Y 58, 98 46.00 22

Vegetable Ofl 54.00 38.50 29

The shipments set forth in the complaint were made between March 1,
1968, and July 1, 1969. During March 1969, the Russian line joined the
Canadian conference. The conference, no longer faced with Russian-
flag competition, decided that the rates should be restored to normal
levels and the following changes were made:

Apr.1,1960 July 1,199  Deo. 1, 1968

. 30 $48. 25

, 50 40. 50

78 68. 758

Ch P .78 62.78
Vogotable Ofl (080.) .o ceuneo oo coeocmmeemm 54.00 89, 25

Although the Canadian rates above set forth were for loadings east
of the Seaway, the conference tariff included a differential of $6.50 per
ton for cargoes loaded at Great Lakes ports west of Sarnia, Canada,
and $3.50 for cargoes loaded east thereof.

Complainants compare the rates at U.S. and Canadian Great Lakes

ports, using the Canadian conference differentials to demonstrate the
breadth of the disparity. However, in their amended complaint they
allege:
During the perlod of March 1, 1868, through June 30, 1964, (he respondent steam-
ghip lines who were members of respondent Conference charged ocean franspor-
tation rates for the shipment of relief cargoes from United States ports on the
Great Lakes to ports on the Mediterranean which were substantially greater
than those charged for shipment of identical or nearly identical relief cargocs
from Canadian ports on the Great Lakes and Saint Lawrence River to Mediter-
ranean ports of discharge,
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The thrust of the complaint is that complaints were injured be-
cause respondents charged them, and they paid, “gubstantially greater”
rates than, as members of the Canadian conference, respondents
charged Canadian shippers of similar cargoes. It appears that all but
approximately 2% of the WFP shipments during the relevant period
were loaded at ports east of the Seaway at the rates applicable at those
ports. All U.S. relief cangoes were loaded at U.S. Great Lakes ports.
To determine whether complainants were in fact subjected to undue
prejudice or disadvantage by the imposition of unreasonably high, or
otherwise unlawful, rates, it is necessary to compare the rates and the
transportation conditions as of the actual ports of loading.

The alleged preferred point of origin was east of the Seaway. As
held in Household Goods, supra, competition at the alleged preferred
point may justify a difference in rates. It appears that respondent
lines as members of the Canadian conference encountered competition
at ports out of which Canadian relief cargoes were carried that was not
present at ports out of which U.S. relief cargoes were carried. The com-
petition for relief cargoes at Canadian ports was not as complainants
variously designate it, a “mere glimmer” or “substantially as great” as
at U.S. ports. There is no reason to doubt that had not the Canadian
conference reduced its rates, its members would have been deprived of
WPFP relief cargoes because WFP would have carried out its arrange-
ment with the Russian-flag line and the instructions issued to its
Canadian agents.

In view of these circumstances, which demonstrate the substantial
difference in the competitive situation for obtaining Canadian and
U.S. relief cargoes, it cannot be found that respondents, as members
of respondent conference, were under a legal obligation to reduce their
rates. As members of the Canadian conference, they reduced the rates
substantially and thus created a rate disparity, but the reduction was
not below the level necessary for the retention of WFP cargoes.

Inssmuch as complainants rely on the disparity as establishing a
prima facie case of unlawfulness, it is proper to consider the addi-
tional evidence adduced by respondents to demonstrate that the rate
disparity was justified by the differences in the transportation condi-
tions in the two trades. Evidence was presented to show that carrier
costs at U.S. Great Lakes ports exceeded costs at ports east of the
Seaway by $17.15. Complaints challenge this computation, and re-
ferring to the differentials set forth in the Canadian conference tariff,
contend :

In the ordinary situation it would appear that conclusions as to port cost dif-
ferentials derlved from long established carrler rating practlces would be en-
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titled to greater probative weight than any cost data assembled and submitted
by carriers for the sole purpose of defending a rate discrimination and prejudice
practiced against shippers.

Nevertheless, the figures adduced by respondents represent the only
evidence of record as to the additional costs. They reflect Seaway
charges which are greater than the rate differentials set forth in the
tariff of the Canadian conference. It has been shown that the tariff
differentials were not applied to Canadian relief cargoes, and further,
that they were minimum charges which varied as to commodities. No
evidence was adduced to contradict the computation of additional
costs other than the Canadian conference rate differentials which were
not applied to relief shipments, thus not to be considered for the pur-
pose of determining whether Canadian shippers of relief cargo ac-
tually received preferential rates,

Additional variances between shipping conditions in the two trades
appear. Carriers of U.S. relief cargoes assume greater responsibility
than do carriers of Canadian relief cargoes, as to whom responsibility
begins and ends at ship’s tackle. United States relief cargo may not
be transshipped or discharged onto lighters, restrictions not imposed
on Canadian relief cargoes. Canadian relief cargoes are predominantly
loaded at ports east of the Seaway, those ports being geographically
desirable, while the loading of U.S. relief cargoes necessitates serving
a large number of ports. In serving U.S. Lakes ports for relief car-
goes, respondents’ calls are subjected to certain disadvantages. At
Green Bay, Duluth, and Buffalo, no inbound cargo is discharged and
practically no outbound commercial cargo loaded, thus relief cargo
must be charged for additional costs incurred by carriers calling at
those ports. Relief shipments do not move from Cleveland or Detroit
although those ports receive most of the inbound cargo. The Great
Lakes service is seasonal and hazardous. Special equipment is required
by Seaway regulations and conditions. U.S. relief cargo is subject to
carrier preference, first to U.S.-flag vessels and then to carriers ac-
cepting local currencies. While WFP relief cargo loaded at Canadian
ports is subject to the Canadian conference first refusal, there is no
flag preference or currency limitation.

Complainants view these circumstances as failing to show a reason-
able relationship between the rate disparity and the difference in
transportation conditions, and cite Fden Mining Co. v. Bluefields
Fruit & 8.8. Co., 1 U.8.8.B. 41, 45 (1922), and Am. Tobacco Co. v.
Compagnie Generale Transatlantique, 1 US.8.B. 53, 56 (1923), to
support the necessity for such a relationship, If the $17.15 additional
cost, of serving Great Lakes ports is added to the Montreal rates, there
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is no significant disparity. A comparison between Canadian and U.S.
Great Lakes transportation conditions and costs would show a lesser
justification as of the $17.15, only the additional loading and terminal
costs of $3.95 and agency commissions of $2.80 would apply. Astosuch
factors above set forth relating to restrictions imposed upon U.S. relief
cargoes not applicable to Canadian cargoes, the additional cost is
speculative but it is evident that such factors would narrow the dis-
perity. In any event, and as above discussed, the complaint is founded
on the allegation that complainants were damaged because they paid
more for shipments of relief cargoes than Canadian relief shippers
paid and the rate comparison is to be made in relation to transporta.
tion conditions at the actual ports of loading.

Complainants’ contention that respondent carriers incurred no addi-
tional costs in serving U.S. Great Lakes ports because such ports were
regularly served seeks to impose upon cargoes loaded at ports east of
the Seaway charges incident to serving Lakes ports. This contention
is not consonant with rate-making principles. Geographical advantages
or disadvantages may be properly reflected in rates. Sharp Paper &
Speciality Co., Inc. v. Dollar Steamship Line, Inc., Lid., et al., 2
U.SM.C. 91, 92 (1939). See also Phila. Ocean Traffic Bureau, supra.

Of significance to the issue of the reasonableness of respondents’
rates is the experience of AEIL during the period covered by the com-
plaint. At least 90% of its outbound cargo was loaded at U.S. Lakes
ports, of which approximately 80% was Government carga, princi-
pally Title II relief shipments. The 10% loaded et Canadian ports was
taken on east of the Seaway and consisted of low-rated commercial
cargo. This respondent did not cerry out of Canadian ports any of the
relief cargo upon which the dlaim for reparation is based. Although a
preferred U.S.-flag line and receiving substantial subsidy from the
Government, and charging rates complainants contend were unreason-
ably high, o loss was experienced. Whether other respondent lines
profited or lost cannot be ascertained, but the experience of AEIL
would not warrant a finding that the rates charged for the carriage of
relief cargoes were unreasonably high. Of the $788,070.12 sought as
reparatien, complainants seek to recover $298,744.45 from AETL,
which would add to its loss incurred in handling relief cargo.

Respondents raise the issue of actusl damage to complainants,
arguing ‘that even if a violation of sections 16 First and 17 had been
shown, complainants were not injured. In Eden Mining Co. v. Blue-
flelds, eupra, the Commission rejected the contention that mere proof
of the amount by which rates charged & complainant excesds rates
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charged others establishes injury and the amount of damage. Here,
complainants compute their alleged damage in relation to the amount
paid and the amount they would have paid at the lower rates, allowing
certain adjustments. In 7.C.C. v. United States, 289 U.S. 385, 390
(1933), the Supreme Court held :

The question is not how much bebter off the complainant would be teday if it had
paid a lower rate. The guestion is how much worse off it is because others have
paid less.

Seo also Gillen’s Sons Lighterage v. American Stevedores, 12 F.M.C.
398, 347 (1969). Complainants would indeed have been better off had
they paid the lower rates. But they were no worse off than they would
have been had not the Canadian conference reduced its rates. Com-
plainants continued to pay the rates they had paid prior to such re-
duction, and the subsequent increases in those rates, rates which were
not shown to be in themselves unreasonably high, Fundamentally,
complainants seek to derive benefit from a situation which did not have
an effect on the basic reasonableness of the rates charged and paid
to respondents, To award reparation under the circumstances here ap-
pearing would be inequitable. See Parsons & W hitmore, Inc. v. John-
son Line, et al., 7T F.M.C, 720, 731 (1964).

To be considered is the situation which would have occurred had the
respondent conference reduced its rates to the Canadian conference
level. The rates then would have been lower than the rates of the car-
riers serving the U.S. Atlantic and Gulf trades for carrying relief
cargoes. In the absence of any competitive justification relating to the
trade served by respondents, the lawfulness of such a reduction would
have been questionable. Certainly, respondents had no legal obligation
to place themselves in that position; or, as a witness testified, to take
action which would generate a rate war.

Complainants’ contention that as members of the Canadian con-
ference, respondents:

. instituted rate reductions for the “destructive purpose” of threatening the
traffic or financial position of another carrier. Accordingly, the rate reductions
were “neither just nor reasonable.”
needs but brief mention as this position, as well as any other argument
relating to the lawfulness of the Canadian rates, is premised upon the
assumption that the provisions of the Act extend to foreign-to-foreign
commerce. The Canadian conference rates are here relevant only for
the purpose of comparison and determining whether respondent lines,
as members of both conferences, prejudiced, disadvantaged, or dis-
criminated against complainants by charging higher rates on U.s.
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relief cargoes than on Canadian relief cargoes under similar trans-
portation conditions,

The issue of the necessity to show a competitive relationship be-
tween shippers to support a violation of sections 16 First and 17 has
been discussed in the briefs. The Commisgion has applied the com-
petitive-relationship doctrine in cases concerning rates for ocean trans-
portation, West Indies Fruit Uo., et al. v. Flota Meroante, T F.M.C. 66
(1062). In Inwestigation of Freetime Practices—Port of San Disgo,
9 F.M.C, 525, 547 (1066), and New York Foreign Frgt. F. & B. Asg'n.
v. Federal Maritime Convmission, 337 F. 2d 289 (5th Cir., 1964), cited
by complainants, & competitive relationship was found not required ;
however, those cases did not concern freight rates for transportation
by sea.

As precedent now stands, it is required that in a proceeding such
as this one, shipper competition is a necessary element of proof.

Complainants additionally contend as to competition:

Hven though devold of a competitive shipper relationship, the instant case is
not without a very important competitive relationship. This 18 the competitive
relationship between U.8. and Canadian ports. )

There 18 no statutory requirement that the subject Title IT relief commodities

must be shipped from U.S. ports. Complainants are entitled under the law to
route the subject relief cargoes out of Canadian ports if the rates and charges
are more favorable, Department of Agriculture regulations specifically authorize
reciplent natlons to route sales shipments under Title I of P.L. 480 through
Canadian ports.
This argument is not only based on insubstantial factual ground but
constitutes an attempt to establish a right to reparation because of
alleged injury to someone other than complainants. Section 22 of the
Act provides:

That any person may flle with the board a sworn complaint setting forth
any violation of this Act by a common carrler by water, or other person subject
to this Act, and asking reparation for the injury, if any, caused thereby.

If. reparation could be awarded, it must be founded upon & violation
of the Act which caused injury to complainants. No actual competition
between U.S. and Canadian ports has been demonstrated. There was
no deviation of relief cargo from a U.S. port to a Canadian port.
It was complainants’ policy to ship through U.S. ports, not a statutory
requirement. The fact that this policy could be changed would not
support a finding that competition between U.S. and Canadian ports
did exist. Intervener representing both U.S. and Canadian ports denies
the competition. On this record, it appears that respondents’ compe-
tition for relief cargoes was principally from U.S. Gulf and Atlantic
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ports. It further appears that U.S. Lakes ports have experienced a
sharp decrease in loadings of both commercial and relief cargoes due
to competition from U.S. eastern ports.

The question of competitive relationships is not, however, determina-
tive of complainants’ rights to reparation. In summary, the manner
in which the case was presented raised two primary issues: first, is
there a requirement in law on respondent lines to reduce their rates
on U.S. relief cargoes when reducing their rates on Canadian relief
cargoes; and second, complainants having shown & rate disparity,
have respondents demonstrated a justification for the difference in the
rates because of differing transportation conditions. The first issue
must be decided in the negative because the competitive situation
required a reduction in the rates of the Canadian conference on relief
commodities, which reduction was not below the level necessary to
retain those cargoes, a competitive situation which was not present
as to U.S. relief cargoes. As to the second issue, respondents adduced
evidence to demonstrate that transportation conditions in the two
trades, including the competitive situation, warranted a higher rate
for U.S. relief cargoes loaded at Great Lakes ports than for Canadian
relief cargoes loaded at ports east of the Seaway, where substantially
all WEP cargoes were loaded.

Even had it been shown that respondents’ rates were unreasonably
high, complainant may not rely on a violation of section 18(b) (5)
as a basis for reparation under the circumstances here appearing.
There had not been & determination by the Commission that respond-
ents’ rates were violative of that section prior to the assessment of
such rates, Only after the Commission has determined that a rate
serves to violate section 18(b) (5), may its assessment constitute a
violation for which reparation may be awarded. Federal Maritime
Commission v. Caragher, 364 F. 2d 709, 717 (2d Cir., 1966). More-
over, no evidence was adduced fo support a conclusion that the rates
paid by complainants to respondents were unreasonably high by the
application of the usual rate-making factors.

An additiona] issue raised by complainants in their broad approach
to the question of the lawfulness of respondents’ rates is that their
rates were established by adopting the rates of other conferences, thus
that they carried out an unwritten agreement and one not encom-
passed by the basic conferetice agreement. At the prehearing con-
ference, counsel for complainants agreed that any issue relating to an
unfiled agreement would be limited to such an agreement relating to
maintaining a disparity in the rates of the Canadien and respondent
conferences. The complaint includes allegations that respondents “pur-
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portedly acting accordingly to said conference agreement” established
the rates charged by respondent conference, and that certain respond-
ents controlled the rates of the Canadian conference, Further:

(10) . . . the respondent steamship lines who were members of respondent
Conference charged ocean transportation rates for the shipment of relief cargoes
from United States ports.on the Great Lakes to -ports on the Mediterranean
which were gubstantially greater than those charged for the shipment of iden-
tical or nearly identical relief cargoes from Canadian ports on the Great Lakes
and Saint Lawrence River to Mediterranean ports of discharge.

(11) Because of the facts stated in the foregoing paragraphs, CCC and AID
have been and are belng subjected to the paymeént of rates for transportation
and services which were, when exacted and still are unduly and unreasonably
prejudicial and disadvantageous, unjustly discriminatory and contrary to the
public {nterest in violation of sections 15, 16, and 17 of the Shipping Act, 1018.
Aside from the fact that respondents had relied upon complainants’
statement -at the prehearing and were surprised and unprepared to
meet the issme subsequently raised by complainants, it would be an
unduly- broad interpretation of the allegations of the complaint to
include. an unfiled section 15 agreement. as.an issue. The complaint
alleges injury due to rate disparity between the rates of the Canadian
and respondent conferences. It appears that complainants’ counsel cor-
rectly stated at the prehearing conference that, if an unifiled agree-
ment wag to be included, would be limited to-an alleged agreement to
maintain this rate disparity. No evidence was adduced to warrant -
a finding that such an.agreement was carried out, The fact that the
disparity was eliminated when the competitive situation returned to
normal would negate such a conclusion. The record discloses that re-
spondent conference rates were, with some exceptions, at the general
level of the rates of conferences serving U.8. Gulf and Atlantic ports.
Even if the issue was properly raised, something more than a mere
inference is needed to support a finding that.carriers operated under
an unfiled agreement, Rates on [1.8. Government Cargoes, 11 F.M.C.
268, 284 (1967). “Every” agreement contemplated by Bection 15-dees
not include routine operations relating to conventional rate charges.
Boston Shipping Assn. v. Port of Boston Marine Terminal; 1L F.M.C.
1, 5 (1967). Conventional rate changes may properly include rate
modifications which-relate to.the competitive.situation between Great
Lakes and other U.S. ports. It. is concluded: that the issue of an un-
filed agreement between respondent lines to adopt. the rates of other
conferences-was improperly raised and even had it been, it could not
be supported by the facts of record. - . ’ i

Under the circumstances here appesring, it cannot be found that
complainants suffered actual-injury from:undue or unreasonable pre-

15 F.M.C.
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judice or disadvantage or from unjust discrimination between ship-
pers or ports. Nor can it be found that the rates of respondent con-
ference were or are unlawful,

All issues raised have been considered but further discussion is un-
necessary to determine that cornplainants are not entitled to repara-
tion. The rate disparity complained of no longer exists and as there
is no evidence to support a finding that respondents’ present rates
are unlawful, & cease and desist order or other Commission action is

not required.
Uvrrmmate CONCLUSION

No violation of section 15, 16 First, 17, or 18(b) (5) has been shown.

The complaint is dismissed.
Hereerr K. GreEr,

Presiding Ewaminer.

15 F.M.C.
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Docker No. 71-11

Mmraxp MerarLs CorporaTiON, NEW YoREK, N.Y.
v,

Mirrsur O.8.K. Ling, NEw York, N.Y. anp Its SUBCONTRAOTOR, THE
LuckensacH StEAMSHIP CoMPANY, PHILADELPHIA, Pa.

Assessment of penalty demurrage charges during that period of strlke by
steel haulers from bona fide unsuccessful attempt at plckup of goods uatil
first successful pickup found to be unreasonable. But assessment of penalty
demurrage during perlod of strlke from first pickup until completion of
removal of goods held to be reasonable. Reparaticn awarded.

Sam F. deVries for complainant, Midland Metals Corporation.
Francis A. Scanlan for respondent, The Luckenbach Steamship

Company.
@G. A. Murphy for respondent, Mitsui O.S.K. Line, Ltd.
April6,1972
REPORT

By tae CommissioN: (Helen Delich Bentley, Chairman; Ashton C.
Barrett, Vice Chairman,; James V. Day, George H. Hearn and
Clarence Morse, Commissioners)

By a complaint filed with the Commission, Midland Metals Corp.,
& New York company engaged in the import and export of steel and
other metals, claimed it was thwarted in its bona fide attempt to pick
up a shipment of steel by a group of striking steel haulers who threat-
ened Midland’s truckers. Free time expired before Midland was able
to remove its goods and consequently respondent Luckenbach, opera-
tor of the terminal at which the shipments were located, assessed first,
second, and third period demurrage charges against Midland. It is
Midland’s position that the penalty element in the assessment was un-
reasonable. Midland seeks reparation in the sum of $316.60 and an

15 P.M.C.
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order directing respondents to cease and desist from asserting a claim
for any demurrage charges. Examiner Ashbrook P. Bryant, in his
Initial Decision served October 20, 1971, denied the complaint on the
ground that the assessment was not shown to be unreasonable. Mid-
land excepted, but no replies to-exceptions were received.

Faors

Respondent Mitsui O.S.K: Line is-a common carrier by water in-
volved in transportation between Japan and the United States. Lue-
kenbach Steamship Company operates a terminal facility, pier, and
warehouse in the Port of Philadelphia, and is “an other person” subject
to the Shipping Act, 1918,

Mitsui’s 8.8. Sacramento Maru arrived at Philadelphia on April 4,
1970, with a shipment of 599 coils of steel wire consigned to Midland.
The shipment was to be oncarried by truck from Philadelphia to
Waterbury, Connecticut. Pursuant to instructions issued by Midland’s
freight forwarder in Philadelphia, Jones Motor Co. of Spring City,
Pennsylvania (Jones), had been retained to pick up and deliver the
steel wire to Midland’s customer in Waterbury. The cargo was released
by Customs on April 6, 1970. The foregoing just about exhausts the
supply of uncontroverted facts in the record before us.! For the chain
of events leading to the assesement in question, we first take Midland’s
version,

On April 9, 1970, one day prior te the expiration of free time, Jones
sent two flat bed trailers to Pier 84 South, Philadelphia, operated by
Luckenbach as a terminal, where cargo from the Sacramento Maru had
been discharged and was ready for delivery to the consignee.

At that time there existed a national steel haulers strike, carried
out by-a group of steel truckers-belonging to the Teamsters Union.
This group of strikers (as reported in the press) did-not limit itself to
striking, but picketed ports and trucking terminals and involved itself
in intimidation of carriers and violence,

Thus it wasg that on April 9, 1970, the Jones Co. drivers, upon their
arrival were told by the strikers not to go in past the main gate of
the terminal “if they didn’t want to get hurt or have their quipment
torn up.” The drivers never entered the terminal on that day.? .

Midland next attempted to secure railears to move the cargo, This
proved futile since all available railcars had been ordered out to move
steel from the steel mills to the fabricators due to the steel haulers

i Because the amount in controversy was nominal ($518.60 sovght In the complaint),
both eldes agreed to have the case declded on the hasis of the “documents and petitions”
submitted by them. '

9 These events of April 9, 1970, were set out in a statement from the Jones Motor Co.
placed in the record by Midland.

15 F.M.C.
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strike. On April 15, 1970, part of complainant’s cargo was removed
from the terminal by vans on complainant’s request, and the drivers
were not bothered by the pickets. The remaining cargo was removed
between April 16 and April 21.

After removal of the cargo, Luckenbach applied first, second, and
third period demurrage on the cargo. Midland let Luckenbach know
that it objected to that assessment. Midland then brought its problem
to our Division of Terminals, which at Midland’s request contacted
Luckenbach and proposed the assessment of first period demurrage
only. Luckenbach refused and Midland ultimately filed its complaint.

Luckenbach’s version of events differs from Midland’s in several
important respects. While acknowledging the existence of a strike,
Luckenbach insists that it in no way interfered with pickups on Pier
84. To “prove” this, five bills of lading were submitted to show that
cargo was indeed delivered during the period in question.® Lucken-
bach’s terminal was not tied up due to “strikes or workstoppages of
longshoremen, or persennel employed by the terminal operator.” Since
these are the only conditions under which Luckenbach’s tariff author-
izes the extension of free time, Luckenbach feels its refusal to com-
promise even on the basis of first period demurrage is fully justified.
Luckenbach’s ultimate position is that its terminal was open for busi-
ness during the entire period of the strike and that there were no
teamster pickets outside its terminal. Quite simply, Midland should
have picked up its cargo; and since it did not, Midland is liable for
the full amount of the demurrage.

DrscusstoN AND CONCLUSIONS

Finding the record “at best somewhat sketchy”, the Examiner con-
cluded that “. . . on balance, the record fails to establish that com-
plainant was in fact prevented from removing his cargo from Lucken-
bach’s pier by factors beyond his control, namely the steel haulers’
strike which affected all or a substantial part of the port of Philadel-
phia.” Therefore, he concluded that there was “no unjust or unreason-
able regulation or practice under section 17 . . . .” Additionally, the
Examiner concluded that the record was “wholly inadequate to permit
comparison of conditions and practices in the ports of New York
and Philadelphia for the purposes of section 16 First.”

Midland, in its exceptions, states three objections to the Initial
Decision:

32 Midland, however, in a letter to the Examiner points out that of the five shipments
documented by the “exhibits”, only one waps a steel shipment of *“(less than a truckload)
[which ¢an hardly be] compared to the movement of six full (open) trallerloads of steel
of which our shipment consisted.”

16 F.M.C.
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1. The burden of proof required by the Examiner places an unrea-
gonable burden upon complainant, in that requiring witneases to attest
to the extent of the strike would be unduly expensive;

9. The acceptance of Luckenbach’s statement. that there were no
pickets outside its terminal, from which it was implied that there were
no obstacles to the removal of the cargo. Midland claims Luckenbach
submitted no evidence in support of its statement, which raises two
questions; i.e., if there were no pickets, why was the attempt at
pickup thwarted, and if the pickets were not outside Luckenbach’s
gate, at what point did the Jones truckmen encounter them; and

8. The written statement from Jones did not receive proper
consideration.

We find that the Examiner’s ultimate conclusion that there was no
unjust or unreasoneble regulation or practice under section 17 is in
error. Turing to the interpretative rules for demurrage agsessment,
there are several basic precepts essential to the resolution of any dis-
pute on the matter. In Southern Ry. Co. v. Aluminum Co. of America,
119 F. Supp. 889 (E.D. Tenn. 1051), afi’d 210 F, 2d 139 (6th Cir.
1954), these rules of construction for demurrage charges were set forth
at 396:

The demurrage rules promulgated by a carrler must in all instances be con-
strued most favorably to the shipper. 18 O.J.8. Carrlers, § 843.
. » * » * » *

No demurrage can be exacted by a carrler unless the delay in loading is clearly
attributable to the fault of the shipper or consignee . . . .

This was iterated in St. Louis, Southweatern Ry. Co. v. Robert H.
Mays, 177 F. Supp. 182 (E.D.Ark. 1959), where the court stated at
184:

... demurrage cannot be collected where the delay is not due to the fault of the
shipper or consignee or where it s caused by the fault of the carrler. . . .

In the first Commission investigation of demurrage practices, Free
Time and Demurrage Charges at New York, 8 USM.C. 88 (1948),
the Commission stated at page 107 with respect to demurrage charges:
.. . When property lles at rest on a pier after free time has expired, and con-
gignees, through ressons beyond their comfrol, are unable to remove it, the
penal element of demurrage charges assessed againgt such property has no
effect in accelerating clearance of the pler. To-the extent that such charges are
penal—l.e., in excess of a compensatory level—they are a useless, and con-
sequently unjust burden upon consignees, and a source of unearned revenue to
carriers. The levying of such penal charges, therefore, constitutes an unjust and
unreasonable practice in connection with-the gtoring and delivering of property
and should be forbidden., The carrier 18 entltled, however, to fair compensation

for shelterlng and protecting a consignee's property during the period of in-
voluntary ballment after expiration of free time.

15 FM.0.
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To provide this compensatory level of charges, when through no
fault of its own the consignee is unable to remove its goods, either first
period demurrage charges are applied or as in the instant Philadel-
phia tariff, particular charges are specified. Here, these charges are
one cent per one hundred pounds; however, the conditions under
which these charges are applicable are limited to the conditions set
out in the tariff, i.e., “strikes of longshoremen or personnel employed
by the terminal operator or water carrier.” In addition, if the cargo
was on free time when the specified condition (s) arose, free time will
be extended for the duration of the existence of the condition (s).

Putting aside for the moment the Examiner’s emphasis on the “un-
sworn” nature of the statement from Jones Motor Co., it is to be noted
that this statement was uncontroverted; from the tenor of the papers
filed by the parties, including the correspondence between the Director,
Bureau of Enforcement of the Commission and the Philadelphia Port
Association, there can be no question that there was in existence at the
time in question a steel haulers strike. Rule 10(p) of the Commission’s
Rules of Practice and Procedure (46 CFR § 502.156) states that “all
evidence which is relevant, material, reliable and probative . . . shall be
admissible.” Although the Examiner did admit the unsworn statement
of Wilkinson, terminal manager for Jones Motor Co., it was not given
much weight, We conclude, under the circumstances of the instant
situation and especially inasmuch as the statement went unchallenged,
that it must follow that Midland, through its agent Jones Motor Co.,
did in fact make a bona fide attempt to pick up its goods, which attempt
was thwarted by the strikers. This conclusion is supported by the fact
that when the goods were finally removed on April 15, 16, 17, 20 and
21 (the 18th and 19th fell on Saturday and Sunday), they were placed
in vans and not flatbed trucks, presumably to avoid the wrath of the
strikers.

The courts, in dealing with demurrage reparation matters, have

referred the cases to the appropriate agencies. Thus, in Penn R.RE. Co.
v. Moore-MecCormack Lines, Inc., 370 F. 2d 430 (2d Cir. 1966), at 432:
Where demurrage charges are unreasonable, a shipper may apply to the ICC
for a reparation; and the ICC has ordered reparations in cases similar to the
one here,
That case involved a strike of third party employees which prevented
the consignee from picking up its goods. Cited as authority for the
court’s statement were several ICC cases which laid the groundwork
for that agency’s general rule that where circumstances beyond the
contro] of the consignee prevent it from releasing equipment of car-
riers, the assessment of penal demurrage charges is unwarranted.

18 F.M.C.
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We have often looked to the Interstate Commerce Commission to
see how that Commission has resolved matters which are common to
both agencies, In F. D. Groces & Co., Inc. v. N. Y. Oentral R.R. Co,
et al., 272 1.C.C. 1 (1948), railroad cars with fruit and vegetables were
detained for complainant because of a truck drivers strike which pre-
vented it from picking up its goods. The tariff provided for assessment
of nonpenalty demurrage when employees of the consignor or con-
signee were on strike; hence, the tariff was not applicable.

The Commission stated at page 8:

The purpose of the penalty element in demurrage charges 1s to impel prompt
release of equipment by shippers. That purpose fails whenever the release of
equipment by the shipper 1s made impoasible by clrcumstances beyond its control.
Consequently in such circumstances the prineiple has become established that
the exactlon of a penalty charge ls unreasonable. [Clting ICC cases In whlch]
the Commission found unreasonable the collection of the nsual demurrage charges

for detention of cars on account of strikes beyond the control of complainants
thereln, and prescribed a lower baels of charges to cover such perlods.

The facts in the instant case are on all fours with the above ICC
case. There, the defendant claimed that the conditions attending the
strike were not such as to prevent the unloading of the cars within the
free time had complainant made an earnest effort to do so. The testi-
mony of witnesses for the parties differed and little of it was based on
firsthand knowledge. Complainant’s vice president testified—his in-
formation was obtained by word of mouth from the company’s drivers
who did not appear. At 272 1.C.C. 5:

The testimony of the vice president was that plcket lines were formed adjacent
to defendant’s property, that the pickets sometimes encroached upon it, that they
threatened complalnant’s drivers and “chased them away” and that the unload-
ing was finally accomplished in a plecemeal manner by sending the drivers to
the yards early in the morning and at lunch time when the plckets were less
alert.

Defendant claimed that the picket lines were stationed on public
streets and did not trespass on the railroad property, that-there was
no violence or even interference with the shippers’ drivers or vehicles.
Defendant showed that most of the cars received at the railroad station
during the strike period were unloaded, from which he inferred that
there was no stoppage of business activity.

Little objection was made by either side to the hearsay character
of the evidence presented by the other,

.. . The evigence may therefore be given consideration and is entitled to such
probative effect as the clrcumstances may warrant. . . .

In our oplnlon the evidence warrants the conclusions that complainant's drivers

were threatened and Intimidated by the strikers and were thus prevented from

unloading the three cars in question within the free time allowance and that this
was the proximate cause of the accrual of the demurrage. We are of the ylew that

15 PM.0.
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In the circumstances complainant exercised due diligence. This, we believe, is
shown by the surreptitious and piecemeal manner in which the unloading was
accomplished. {272 1.C.C. 5]

The ICC ordered assessment for demurrage at a “reasonable amount”
to compensate the carrier; thus, no penalty element was assessed.

Likewise, in the instant case we find that Midland was thwarted
in its bona fide effort to pick up its goods. This situation was brought
about through no fault of its own. Therefore, the assessment of the
penalty element in its demurrage charges is an unreasonable prac-
tice. However, the circumstances of this case do not justify the assess-
ment of no demurrage at all as requested by Midland. Although the at-
tempt at pickup was made while the goods were still on free time, the
agtual pickups did not begin until April 15, with additional pickups
on April 16,17, 20 and 21.

Therefore, we conclude that for the period from the expiration of
free time on April 10 to the first successful pickup on April 15, Mid-
land be required to pay a compensatory sum to Luckenbach as compen-
sation for keeping the goods and providing services incidental thereto.
We find that just compensation would be the amount specified in the
tariff, one cent per one hundred pounds per day. However, for the
period from April 16 to April 21, the last day of pickup, we conclude
that a penal element should be assesed for those remaining goods.
There is nothing in the record to indicate why Midland was unable to
remove its entire consignment on the 15th, its first successful pickup
date when presumably it would have removed all its goods ond the 9th,
the day of its unsuccessful pickup attempt.

Thus, the total demurrage to which Luckenbach is entitled is $218.24,
calculated as follows:

For period April 11-15 (5 days), entire consignment to be com-
pensated for at 1 cent per hundred pounds per day: Total Consign-
ment=199,079 pounds. Compensation at 1¢/CWT/day=$99.54.

For period April 16-20, remainder of consignment on first period demurrage

(0.06 per CWT)
Pickup date Weight () Billoflading Demurrage charge
April 18 . 0,882 0017, 0020 $19.94.
Apil 17 . 89, 882 0023, 0024 19.p4.
April 20 40, 335 0018, 0025 20.17.

For period April 21-26, remainder of consignment on first period demurrage plus
second period demurrage (0.10 per CWT).

Pickup date Welght (9 Bill of lading Demurrage charge

April 21 - 80, 006 0018, 0022  $10.56 4- 289.10
wrl = $48.68.

15 F.M.C.
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Therefore, totai penal demurrage charges are: $118.70 added to
the compensatory charge of $99.54, the total amount to which Lucken-
bach is entitled is $218.24.

Consequently, Midland, having been billed and having paid $316.60
to Luckenbach, is entitled to reparations in the amount of §08.36.

-For purposes of this decision, we need not form any conclusions with
respect to the comparison of conditions and practices in the Ports of
New York and Philadelphia in light of section 16 First. An appro-
priate order will be entered. :

(SEAL) Frawors C. Horxey,

Seoretary.

ORDER

The Federal Maritime Commission has this day served its Report
in the subject proceding, which we hereby incorporate herein, in which
we found that the assessment of penalty demurrage charges during
that period of a strike by steel haulers from bona fide unsuccessful at-
tempt at pickup of goods until first successful pickup was unreasonable.

Therefore, for the reasons enunciated in said Report,

It is ordered, That the demurrage charges assessed and collected be
reduced to the sum of $218.24 and that reparations be awarded in the
sum of $98.36, with interest at six percent per annum if not paid within
thirty days of the date of this Order.

By the Commission.

(sEAL) (signed) Franois C. Horxey,
Seoretary.
15 P.M.C.
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WasmINgTON, D.C.
No. T1-24

Mm-Pacrerc Frergur Forwarpers—Increases 1N FreremTr, Aun
Kinps Rate v HE U.S. Pacrric Coast/Hawanr Trape

April 6, 1972
NOTICE OF ADOPTION OF INITIAL DECISION

No exceptions having been taken to the initial decision of the Ex-
aminer in this proceeding and the Commission having determined
not to review same, notice is hereby given that the initial decision
became the decision of the Commission on April 6, 1972.

It i3 ordered, That this proceeding is hereby discontinued. By the
Commission.

[seAL] (S) Francis C. Horney,
Secretary.

15 P.M.C.
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No. 71-24

Mm-Paciric FreiGHT ForwarpeErRs—INCREAsEs IN FreigaT, ALL
Kinps Rate 1N TaE U.S. Paciric Coast/Hawair TRAaDE

Increased rates in the U.S. Pacific coast/Hawali trade found just and reasonable
and not shown to be unlawful.
Milton W. Flack for respondent Mid-Pacific Freight Forwarders.
George Pai and Walton D, Y. Hong for intervener the State of
Hawaii, .
Donald J. Brunner and Paul J. KHaller as Hearing Counsel.

IntTan Decision or Staniey M. Levy, PrResming ExaMiNer !

Respondent Harry H. Blanco & Co. d.b.a. Mid-Pacific Freight For-
warders (Mid-Pacific), a nonvessel operating common carrier by water
(NVOCC), filed Supplement No. 2 to Tarif FMC-F No. 2. This
supplement increased its rates on freight, all kinds, between U.S.
Pacific coast ports and Hawaiian ports, to become effective on April 1,
1971. By order served March 24, 1971, the Federal Maritime Commis-
sion instituted this proceeding to investigate the lawfulness of said
rates and charges and suspended the effective date of those rates until
August 1, 1971, By Supplement No. 4 the effective date was further
suspended until September 20, 1971. Lot

The State of Hawaii petitioned and was granted leave to intervene.
Hearings were held in Los Angeles, Calif., on December 7 and 8, 1971.
Thereafter, revised financial exhibits were submitted by respondent
and received into evidence on January 12, 1972. Hearing Counsel
cross-examined respondent with respect to those exhibits by written
Interrogatories, In conjunction with its answers thereto, respondent
again submitted revised financial exhibits which were received into
evidence on February 17, 1972.

17Thig deeision became the declslon of the Commission Apr. 6, 1972,

15 F.M.C.
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Prior to the rate increase under investigation, the rate structure of
Mid-Pacific in the Hawaiian trade was 72¢ per cubic foot or $1.44 per
100 pounds. The rate increase under investigation provides for a rate
of 81¢ per cubic foot, shipments with a density exceeding 50 pounds
per cubic foot to be assessed on the basis of one cubic foot per 50
pounds. Minimum charges per shipment increased from $5 to $8 per
shipment.

Respondent is a wholly owned subsidiary of Signal Trucking Serv-
ice, Ltd. (STS). STS is a California-based contract motor carrier
operating solely within the State of California, with operating rights
issued by the California Public Utilities Commssion and the Inter-
state Commerce Commssion. STS provides ground transportation
services on a local basis.

As an NVOCC, Mid-Pacific receives I.CL freight at one of its two
terminals, assumes responsibility for the goods, coordinates and con-
solidates the freight into container loads, prepares the proper docu-
mentation and delivers the containers to underlying ocean carriers,
and at the end of the voyage breaks the freight down for delivery to
the consignee.

In addition, Mid-Pacific also engages as a licensed ocean freight
forwarder with FMC License No. 308, In California, Mid-Pacific has
terminal faciilties located at Long Beach and QOakland. The Long
Beach facilities consist of 12,000 sq. ft. with 2,000 to 3,000 sq. ft. of
office space. The Qakland facility has approximately 20,000 sq. ft.
with about 5,000 sq. ft. of office space. Both facilities are located on
pier or within the port area. Both terminals are leased and contain a
dock, dispatching office and & normal across-the-dock terminal facility
operation. The total Los Angeles terminal facilities are exclusively
used by Mid-Pacific and are subleased by STS, or a subsidiary of
STS, to Mid-Pacific. The total rental is paid by Mid-Pacific. In
Oakland, the terminal facility is leased by Mid-Pacific from the
Port of Oakland. Prior to November 1971, a portion of the facility
was used by STS and Paxton Trucking Co., a subsidiary of STS.
Rental use for the fair share used by Paxton and STS was paid to
Mid-Pacific. However, since November of 1971, the affiliates moved out
and Mid-Pacific exclusively uses the Oakland terminal, In eddition
to the terminal facilities utilized by Mid-Pacific as aforesaid, it also
utilizes corporate office facilities for which it is charged by the parent
company.

Mid-Pacific in its NVOCC operation has 11 employees which are
exclusively used by it. They are paid by STS under one payroll and
then charged by the parent company to Mid-Pacific. In addition, re-

13 F.M.O,
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spondent also employs Harry . Blanco who devotes his time ex-
clusively to its licensed freight forwarder operation. The basis for
compensation of these employees is either under union contract, if
union employees, or salary basis, if management personnel. Various
physical activities of the NVOCC operation, such as physical handling
and loading of the containers, are conducted by STS or its employees,
and billed by STS to Mid-Pacific. In addition, STS provides such
services to respondent as salesmen, accounting and billing, corporate
office facilities, claims, officer employees, container handling and stuff-
ing, supervision and clerical personnel, and surface transportation
between terminal and dock. These costs are billed by STS based upon
either a negotiated charge, allocated on the basis of time devoted to
Mid-Pacific operations, or a direct charge.

Cargo is delivered to the Mid-Pacific terminal by either local or
interstate carrier. The transportation charges for this transportation
is either prepaid or collect. As an accommodation to its customers, this
transportation charge may be advanced by respondent and then sepa-
rately billed to the customer.

Transportation of the cargo from the Mid-Pacific terminal in Long
Beach or Oakland to the dock or pier is transported by steamship
lines where the steamship line provides the service. In some instances,
however, Mid-Pacific provides the transportation from terminal to
dock and an 11¢/100 wt. reimbursement is given by the steamship
company. Transportation of the cargo from the container yard of the
steamship line to the Hawaiian terminal of Mid-Pacific is accom-
plished by an Hawaiian surface carrier who acts as an agent of re-
spondent. Where the customer or consignee requests transportation of
the cargo to its store door in Hawaii, the costs of transportation are
paid for by the consignee or customer or, at their request, advanced
by Mid-Pacific and separately billed to the customer.

The increase in the tariff was due to increases in various costs. In-
creased costs have been experienced in handling, segregation and
stuffing of the containers prior to placement on board ship. In addi-
tion, there have been increases in clerical and personnel costs, material
purchases and ocean charges. Increases in insurance premiums, taxes,
and licenses also have occurred.

Mid-Pacific projected a 20 percent increase in revenue for the year
1972 over that of 1971. This projection is based on volume only.

The purpose of this proceeding is to determine the lawfulness of
the rate increase pursuant to sections 18(a) and 22 of the Shipping
Act, 1916, and sections 8 and 4 of the Intercoastal Shipping Act, 1933.

156 F.M.C.
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The primary issue is essentially whether the rates are just and reason-
able, The method of determination and allocation of costs and expenses
is a subsidiary issue, Traditionally, the test of reasonableness of rates
is based on the rate of return of equipment. Aleoa Steamship Co.,
Ino—General Inorease in Rates, 9 FM.C. 220 (1988); Atlantic &
Gulf-Puerto Rico Qeneral Increase, T F.M.C. 87, 104, 108-109, 118
(1962) ; Rates of Inter-Island Steam Nawigation Co., Ltd., 2 U.SM.C.
253 (1940). However, where a carrier has, a8 Mid-Pacific, little or no
investment in equipment, it is usual to consider at least as an important
factor, the “operating ratio” methad to determine reasonabless of rates.
Transcones, Inc.—Consolidated Ewpress, Ine., 14 FM.C. 35 (1970).

The record discloses that based on the previous rates respondent’s
operating ratio for the 6 months ended June 80, 1971, was either 115.8
percent, 1011 percent, 112.1 percent, or 111.9 percent depending on
the method utilized for allocation of expenses between Mid-Pacific’s
Hawaiian and other trades and treatment of revenue derived from
purchased transportation charges advanced by Mid-Pacific and sub-
sequently collected (reimbursed) from its customers: Under any of
the methods of allocation .or treatment of purchased transportation
expenses it is demonstrated that the respondent operated at & loss in
its Hawaiian NVOCC operation under the 724 rate.

The record further reveals that Mid-Pacific has experienced in-
creased costs which are likely to increase further.

Under the 81¢ rate, the projected revenue and expenses for the first
6 months of 1972, show a reduction of that loss of approximately 5
percent. Although respondent’s financial statements indicate that this
increase in rates still does not render a profit in the Hawaiian NVOCC
operation, the increased rate along with factors of competition and
the adverse impact that a greater increase at this time might have on
the Hawaiian economy have precluded respondent from seeking a still
higher rate. There is nothing in this record, however, to show that
the increased rates would be detrimental to the Hawaiian economy.

No evidence was introduced by either Hearing Counsel or the State
of Hawaii which purported to show that the increased rates are un-
lawful or unreasonably high. The position of Hearing Counsel in its
opening brief is that the rates at issue in this proceeding are neither
unjust, unreasonable, nor otherwise unlawful. The State of Hawaii
submitted no opening brief, but by letter stated that it does not object
to the necessity for the tariff increase sought.

15 F.M.0.
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UvrtiMmaTE FINpINGS AND CoNCLUSIONS

Respondent’s previous rates have resulted in operating losses. The
rates sought herein will not produce excessive earnings and will not
adversely affect the economy of the State of Hawaii.

The rates under investigation are not unjust, unreasonable or other-
wise unlawful under section 18(a) of the Shipping Act, 1916, and/or
sections 3 and 4 of the Intercoastal Shipping Act, 1933.

This proceeding is hereby discontinued.

(S) Srtanvcey M. Levy,
Presiding Examiner.
WasHinagToN, D.C., March 10, 1972.

15 F.M.C.
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Dockrr No. 71-25
Unrrep Natrons CHILDREN’S FUND
2.

Brue Sea LINE

Assessment of higher of two tariff rates for poultry equipment when tariff
18 ambiguous found to be unreasonable. Refund ordered.

Jose Miranda for United Nations Children’s Fund.
W.F. Latham for Blue Sea Line,

April 6,1972
REPORT

By e ComuissioN: (Helen Delich Bentley, Chairman; Ashton C.
Barrett, Vice Chairman,; James V. Day, George H. Hearn and
Clarence Morse, Commissioners)

By complaint filed with the Commission on March 15, 1971, United
Nations Children’s Fund (UNICEF) claimed that the Blue Sea Line,
o common carrier by water between the United States Atlantic and
Gulf ports to ports in the Republic of Indonesia, Portuguese Timor,
and West Irian, and a member of the Atlantic and Gulf-Indonesia
Conference (Conference) had on three occasions assessed freight rates
higher than those properly applicable in accordance with the issued
tariff. Examiner Ashbrook P. Bryant, in his Initial Decision served
December 18, 1971, dismissed the complaint. The proceeding is before
us on exceptions filed by UNICEF, to which no reply was received.

Faors

On three shipments from New York to Belawan, Deli; Surabaya;
and Djakarta, various items of poultry equipment for which Respond-
ent had originally assessed a “machinery and parts N.O.S.” rate were
later reclassified by Respondent as “cargo N.0O.S.”, a higher rate, and
UNICET was billed for the difference.

206
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Specifically, the items in question were egg incubators, egg candlers,
chicken debeakers and feed crushers.* At the time of the shipments,
February 12, 1970, there was no specific commodity rate for poultry
equipment. Such a rate was established on March 16, 1970. The car-
vier orginally assessed the “machinery N.O.S.” rate of $72.75 per 40
CFT on all shipments except that part of B/L #4 (New York/
Djakarta) which was for debeakers; these were assessed the “cargo
N.O.S.” rate of $93.50 per 40 CFT. However, the debeakers in the
other shipments, B/L #1 (New York/Belawan, Deli) and B/L #4
(New York/Surabaya) were assessed the “machinery N.O.S.” rate.
On June 5, 1970, Respondent submitted to UNICEF due bills stating
that all the items with the exception of feed crushers and the one
exception of the debeakers mentioned above had been incorrectly as-
sessed at the “machinery N.Q.S.” rate, when the correct rate to be
applied was “cargo N.O.S.” UNICEF was therefore charged the dif-
ference between $957.96, the amount originally assessed, and $1,213.18,
the amount assessed by the amended bills, or a total of $255.22,

UNICEF submits that the assessment of any of the above enumer-
ated poultry equipment at the higher “cargo N.0.S.” rate was un-
warranted and claims to have been overcharged, as a result, by $258.34.
Its position is that &l of the goods should have been assessed at the
“machinery N.O.8.” rate in the original assessment. Pointing out that
in the original assessment the debeakers in B/L #4 (New York/
Djakarta) were assessed as “cargo N.0.S8.”, UNICEF claims that the
original assessment should have been $954.84 instead of $957.96. This
makes the difference between what UNICEF claims to be the proper
freight rate and the amount of the amended bills $258.34, which is the
refund UNICEF claims.

The time frame of events in this proceeding must be noted. The
shipments were made on February 12, 1970, and the original bills of
lading dated February 5, 1970. On March 16, 1970, a specific com-
modity rate of $71.00 per 40 CFT for poultry equipment was effec-
tuated. On June 5, 1970, Furness, Withy & Co., agents for Blue Sea
Line, submitted due bills to UNICEF for the difference between the
original assessment and an assessment on the basis of “cargo N.O.S.”

Respondent’s sole defense as voiced by its agents is that on April 22,
1971 (after receipt of the complaint) the subject of which rates
applied was placed before the full Conference membership which

#These 1tems are, respectively, a device for holding at constant temperature and humidity
a quantity of eggs during their period of incubation; a device for examining eggs during
vreparation for marketing to determine any flaws within the shell ; a device for removing
a portion of o chicken's upper heak, thus preventing the birds from pleking at one another
or at thelr eggs; a device for crushing dried ears of corn, wheat, oats, barley, alfalfa,
ete., Into grain sultable in size for chicken feed.

15 F.M.C.
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unanimously concluded that while the feed crushers were entitled to the
“machinery N.O.S.” rate, the remainder of the consignment was not.
The basis of Respondent’s argument is that “debealers, egg candlers
and egg incubators are actually apparatus and not machinery and
are not entitled to the machinery rate.”

DISCUSSION AND CONCLUSION

The Examiner in dismissing the complaint relied entirely on the
following proviso of the Conference tariff:
The rates (lncluding authorized tariff interpretations), rules, regulations, out-
port charges, conditions, provisions, packing requirements, or commodlty deserip-

tions which appear In this Tarlff are explicit and subject only to Conference
interpretation. [Bmphasis added]

This, the Examiner felt, provided an orderly method for the Confer-
ence to resolve any tariff ambiguity.

In our opinion, the Examiner was in error as a matter of law. It is
a well established rule of law that in a matter of contractual inter-
pretation, any ambiguity is construed most strongly against the writer
of the contract. More specifically, in tariff matters this rule has been
utilized time and again. For instance, in United States v. M. K. & T
R.R. Co., 194 F. 2d 777 (6th Cir. 1952), the Fifth Circuit Court of
Appeals set out its rule for tariff interpretation:
The construction of a printed . . . tariff presents a question of law and does not
differ in character from that presented when the construction of any other docu-
ment is in dispute . . . . The construction should be that meaning which the
words used might reagonably carry to the shippers to whom they are addressed,

and any ambigulty or reasonable doubt as to their meaning must be resolved
against the carrlers. 184 F. 2d at 778.

This rule was applied by the Fifth Circuit shortly thereafter in
United Statea v. Strickland Transp. Co., Inc., 200 F. 2d 234 (8th Cir.
1952). Here, there was a dispute between the shipper and the carrier
a8 to which rate was to apply to airplane internal combustion engines,
“Engines, steam or internal combustion, NOI” (not otherwise in-
dexed) under the general heading “Machinery, or Machines or Parts
Named”, which took a low rate, or “Aircraft Parts” which took a high
rate. In agreeing with the shipper the court stated that “if it be
considered that the shipment could.come within either of the two clas-
sifications, the shipper was entitled to the ‘Machinery or Machines’ clas-
sification because the rate prescribed by it is the lower.” 200 F, 2d at
285. The court decided that the tariff was ambiguous and unclear as to
which rating the articles belonged under and therefore concluded “the

15 F.M.C.
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ambiguity must be resolved in favor of the shipper, and the lower
rate must be awarded to him.” 74,

‘We have heretofore had occasion to apply these principles of con-

struction to tariffs filed with us. In Peter Bratti Associates, Ine. v.
Prudential Lines, Inc and W.I.N.A.C.,8 FM.C. 3756 (1965), an ambi-
guity in the tariff was found to exist and we concluded :
When the interpretation of a tariff iy the issue, any ambiguity of the tariff pro-
visions which in reasonableness permit misunderstanding and doubt by shippers
miust be resoived against the carrier, the party preparing the document . . ..
Thus, although there is support for the interpretation advocated by both parties,
[the shipper’s] interpretation must prevail. 8 F.M.C. at 379.

Thus, it is clear from the foregoing that the threshold issue in a tariff
interpretation problem is determining whether an ambiguity in the
tariff does in fact exist. Once it is determined that an ambiguity does
exist, then the tariff must be construed in such a manner so as to re-
solve such ambiguity in favor of the shipper.

From the evidence before us, there can be no quarrel with the fact
that an ambiguity in the tariff did exist at the time of the shipments
in question. We are drawn to this conclusion by the following factors:
The tariff contained no specific commodity rate for poultry equip-
ment; the Respondent originally assessed the goods as “machinery
N.O.S.”; the Conference itself was doubtful of the proper classifica-
tion of the goods since it placed the matter before its full membership
for resolution by vote; and most importantly, given the facts of the
instant case the use of the classification “machinery N.O.S.”, in our
opinion, under these circumstances gives rise to a bona fide dispute
over the interpretation of this tariff provision; ie. whether poultry
equipment of the instant nature could be considered to be “machinery
N.0.8.”

As regards the latter, respondent’s position has been that the goods
are not “machines” but “apparatus” and therefore cannot be classified
as “machinery N.0.S.” UNICEF’s argument is that these particular
items are in fact machines. The existence of a good faith difference of
opinion among reasonable men over a tariff provision, not resulting
from a strained or unnatural construction of that provision, raises an
ambiguity which perforce must be resolved against the creator of the
tariff.

In the present situation, it is not necessary to resort to a strained
or unnatural construction of the tariff in order to classify the instant
poultry equipment as “machinery N.O.5.” We begin with the proposi-
tion that the classification “machinery N.0.S.” covers individual
machines since machinery is by definition a group of machines.

15 F.M.C.
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Respondent made no change in the original classification of the feed
crushers as “machinery N.0.S.” These devices are the most obvious
form of machine—a combination of static and moving parts perform-
ing useful work.

In our opinion, Respondent’s argument that the debeakers, candlers,
and incubstors are not machines but “apparatus” is unsound. This
reasoning fails to take into account the fact that the commonly ac-
cepted usage of the word “apparatus” is as a generic term used to en-
compass the entire “collection or set of materials, instruments, appli-
ances, or machinery, designed for a particular use.” Websier's Third
New International Dictionary (1964).

The American Heritage Dictionary of the English Language (1970)
defines & machine as: .

1. a. Any system, usually of rigld bodies, formed and connected to alter, trans-

mit, and direct applied forces in a predetermined manner to accomplish a spe-
cific ohjective, such as the performance of useful work.

Webster's Seventh New Collegiate Dictionary (1069) defines a
machine as:

. . .an assemblage of parts that are usually solid bodies but include in some
cases fluld bodles or electricity in conductors and that transmit forces, motion,
and energy one to another In some predetermined manner and to some desired
end.

Synonyms listed for machine include engine, apparatus and
appliances.

It is apparent that the commonly accepted definition of machine
includes devices with no moving parts which have as their function
the conversion of energy from one form to another for the purpose of
performing useful work. Existing case law reinforces this definition. -
Thus, in Foster W heeler Corp. v. United States, 290 F. Supp. 375, 380
(Cust. Ct. 1968), a machine was defined “ns a mechanical contrivance
that modifies, utilizes, or applies energy or force, provided the con-
trivance has a useful function or a useful objective.”

In the instant case, it would appear that all three devices can rea-
gonably be considered to be machines. The debeakers consist of both
static and moving parts which acting in conjunction with one an-
other quite clearly utilize energy and convert energy from one form
into another; electrical energy is transformed into mechanical energy
which in turn performs a useful function—the debeaking of a chicken.
Likewise, the incubator, in this case kerosene operated, converts fossil
fuel into heat energy in order to perform the function of maintaining
constant temperature during the incubation period of the eggs, some

18 F.M.0.
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21 days. The manufacturer’s literature on the incubator refers to it as
& “machine”. Lastly, a candler converts electrical energy into light to
enable one to determine whether eggs are marketable,

Hence, it is readily apparent that given the tariff as it existed on
February 5, 1970, the date of the bills of lading, a shipper and a
carrier could reasonably be expected to differ on the classification
of the above poultry equipment. This reasonable difference of opinion
in conjunction with (1) the carrier’s own original assessment of these
items as “machinery N.0Q.S.”, and (2) the Conference’s own doubt
as to the proper classification evidenced by its voting on the matter
evidences an ambiguity in the tariff. Thus, given this ambiguity, and
having resolved it in the shipper’s favor, we conclude that UNICEF is
entitled to a refund in the full amount of the overcharges claimed, to
wit, $258.34. Accordingly, an appropriate order will be entered.

(sEAL) (Signed) Frawcis C. Hurnzy,
Secretary.

15 F.M.C.
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Docxer No. 71-25
Uwrrep Nations Cuibren’s Fuxp
v,

Brue Sea LiNe

ORDER

The Federal Maritime Commission has this day served its Report
in the subject proceeding, which we hereby incorporate herein, in
which we found that the assessment of the higher of two tariff rates
was unreasonable.

T'uEREFORE, for the reasons enunciated in said Report,

It 48 ordered, That respondent Blue Sea Line be required to refund
to complainant UNICEF the amount of overcharges in the sum of
$258.34, with interest at six percent per annum if not paid within
thirty days from the date of this Order.

By the Commission.
(sBAL) (Signed) Francis C. Hurney,
Seoretary.
156 F.M.C,
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‘Wasmneron, D.C.

No. 71-23

Pacrric Hawauan TermiNans, Inc.—INcrEasEs 1N FREIGHT, ALL
Kinps Rare 1v tHE U.S. Pactric Coast/Hawarr Trabe

NOTICE OF ADOPTION OF INITIAL DECISION

No exceptions having been taken to the initial decision of the
Examiner in this proceeding and the Commission having determined
not to review same, notice is hereby given that the initial decision
became the decision of the Commission on April 18, 1972,

By the Commission.

[sEAL] (S) Francis C. HurNey,
Secretary.

15 F.M.C.
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No. 7123

Pacrrrc Hawaman TermiNars, INc.—Increasss 1N FrueHT, ALL
Kovps Rate 1x TaE U.S. Paorrro Coast/Hawan Traoe

Increased rates of Paclfic Hawaiian Terminals, Inc., are not unjust, unreasonable,
or otherwise unlawful.

Carl H. Fritze for respondent, Pacific Hawaiian Terminals, Ine.
George Pai and Walton D. Y. Hong for State of Hawail, intervener.
Donald J. Brunner and Paul J.' Kaller, Hearing Counsel.

INITIAL DECISION OF STANLEY M. LEVY, PRESIDING
EXAMINER?

Pacific Hawaiian Terminals, Ine. (Pacific Hawaiian), filed seventh
Revised Page No. 89 to Tariff FMC-F No. 2 to become effective on
March 22, 1971, increasing its Freight All Kinds rate between U.S.
Pacific coast ports and Hawaii by 12% percent. On March 18, 1971,
the Commission ordered an investigation and suspension to determine
whether or not the increased rates and charges are unjust, unreason-
able, or otherwise unlawful under section 18(a) of the Shipping Act,
1918, and/or sections 3 and 4 of the Intercoastal Shipping Act, 1938.
Although the Commission suspended the effective date of the increase
through July 21, 1971, respondent, having been inoperative for more
than 1 year, formally agreed not to commence operations pursuant
to Tariff FMO-F No. 2 prior to February 15, 1972.

Intervener State of Hawaii (the State) informed the Examiner
that it did not intend to actively participate in hearings. Counsel for
respondent and Hearing Counsel agreed to proceed upon & stipulated
factual record. Resolution of the issues therefore is based on the sub-
mitted record and briefs and without oral hearing.

1 Phig decision became the declsion of the Commission April 18,1672,

15 FM.C.
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Ifaci.ﬁc Hawaiian, an NVOCC, is a wholly owned subsidiary of
United Drayage Corporation (United Drayage). As an NVOCC it
receives LOL freight at its terminal in San Francisco, Calif., assumes
responsibility for the goods, consolidates and loads into containers
furnished by either Matson Navigation Co. or Seatrain Lines Cali-
fornia, prepares the proper documentation, and arranges for delivery
of the containers to the underlying carriers. At the end of the voyage
the process is reversed and the containers are broken down for delivery
of the individual shipments to the ultimate consignees. In Honolulu
the services are performed by an agent of respondent whose charges
to Pacific Hawaiian are pursuant to tariffs filed with the Hawaii Public
Service Commission.

Pacific Hawaiian has no written leases, notes, mortgages, encum-
brances, or other evidence of indebtedness covering property and
equipment owned or used by respondent in its domestic offshore opera-
tions pursuant to the tariff here under investigation. It leases its
terminal facility from Honolulu Freight Service (Honolulu Freight),
another wholly owned subsidiary of United Drayage. The reason for
this is that Pacific Hawaiian was a new corporation and it was impossi-
ble to obtain a favorable lease for Pacific Hawaiian Terminals, Inc.,
and accordingly the terminal facility was leased by Honolulu Freight.
The full rental is charged to respondent without any add-ons or
subtractions therefrom by Honolulu Freight. No written agreement
has been entered into between the two corporations for this property.

United Drayage performs the container loading at San Francisco
for the price of 43 cents per 100 pounds, providing all labor therefor.
This is equivalent to $125.00 per container paid by Honolulu Freight
in Portland, Ore., to & nonrelated company.

Honolulu Freight provides service for collection and disbursement
of cash, maintaining corporate books, and handling of claims for cargo
damage. There are no charges to Pacific Hawaiian for these services.

Respondent’s shipments averaged 28,509 pounds per container from
1966 to 1970, but during the period 1969-1970 the average weight was
reduced to 24,168 pounds per container. The reason for this decrease
in weight factor is that, at the inception of the operations, heavier
freight predominated. As the operations became more established, and
through growth, respondent received a larger share of the light and
bulky traffic which is vital to lower cost operations, It is anticipated
that this trend will continue.

Tt is estimated that there will be a deficit in the first year of projected
operations but respondent projects a growth rate of 10-15 percent.
This rate should have the effect of reducing losses and ultimately
returning a slight profit. This should occur because increased volume

15 F.M.C.
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would allow a greater spread of administrative costs, and the greater
the volume the lower the actual per-conteiner loading costs. Also, a8
volume increases, the freight mix reaches s more desirable level,
namely, not quite the preponderance of heavy freight and a larger
proportion of the valuable light and bulky freight.

Hearing Counsel supports the rate increase because the evidence
demonstrates that even with it the operations will result in a loss for
the projected year 1972,

The State contends that respondent has failed to sustain its burden
of proof in showing with reliable, probative, and substantial evi-
dence that it is entitled to the increase. Pacific Hawaiian's case pri-
marily is based on a projection for a typical year. The State argues
that the evidence is not indicative or representative of a typical year
based on expenses and revenues for the years 1968, 1969, and 1970.
In 1968 Pacific Hawaiian had an operating ratio of 93.6 percent;
in 1969, 85.87 percent; and in 1970, 94.04 percent. :

The totel expenses for 1968, 1969, and 1970, divided by the total
revenues for the same years, indicates an average operating ratio of
98.1 percent ($814,663.92 divided by $887,996.55). The projected year,
however, shows an operating ratio of 106.2 percent. The State suggests
that it is unreasonable that the operating ratio should increase so
drastically in the projected year. To this end it points to the projected
year increases in salary expenses and adminjstrative salary expenses,
and the fact that there is no explanation why these two categories
should be increased so drastically. It concludes that these two cate-
gories are not representative of the expenses to be attributable to 1972,
in view of Pacific Elawaiian’s past performance, and the slight increase
(8,1 percent) in container revenues from 1970 to 1972,

A recomputation by the State shows that, with all other figures
remeining the same, a 20-percent increase in the two categories of
salaries and administrative office salaries will result in an operating
ratio of 94.1 percent. A 30-percent increase in the two categories,
again with the other figures remaining exactly as stated by respond-
ent, results in an operating ratio of 95.7 percent. A. 50-percent increase
in the two categories, the other figures remaining the same, results
in 5 98.9 percent operating ratio. Assuming that a 20 or 80 percent
increase in these two categories is reasonable, Pacific Hawaiian’s oper-
ating ratio is still within the reasonable range of operating ratios for
NVOCC’s without increasing the rates, .

The State also attacks the projected revenue from loading and cub-
ing. Pacific Hawaiian projects it at $776.00 and says it is based on the
average of the last 4 years, but the only figure in respondent’s exhibits

15 F.M.0.
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is $3,104.00 for 1970. The State fails to see how the $776.00 projected
figure can be an average of the last 4 years.

Pacific Hawaiian’s reply brief suggests that the State’s position is
based on an inadvertent misunderstanding of the nature of the cost
statement submitted by respondent. The year 1970 was not a complete
year, covering only the approximately 9 months respondent was opera-
tional. As such, respondent contends, the projections for 1972 cannot
be compared with 1970. In addition, current costs and wages have been
used in the projection.

Hearing Counsel supports respondent’s contention and disputes
the State’s analysis and naintains that the data submitted appears
to be a reliable projection of a typical year. They point out that
respondent suspended operations in September 1970, and in conjunc-
tion with this investigation agreed not to commence operating until
after February 15, 1972. Hearing Counsel argues that respondent
having been dormant for 114 years, its projected typical year cannot
be expected to compare favorably with the results of operations during
a period of sustnined activity. Hence even though the projected return
is out of line with the results of operations for 1968 through 1970
it should not be indicative of an unreasonable or unreliable projection.

The expense figures referred to by the State for calendar year
1970 actually pertain only to the period January—August, after which
operations were suspended. Annualizing these figures, traffic and salary
expense would be $14,175 rather than $9,450, representing an increase
of 18.5 percent aver 1970 rather than 78 percent, as indicated by the
State, and office salary and administrative expense would be $18,160
rather than $12,107, representing an increase of 38 percent over 1970
rather than 108 percent as indicated by the State. On this basis, the
apparent discrepancy between past operation and projected year is
significantly diminished.

Office salaries and administrative expense of $25,215 is based upon
the wages of 214 persons at the present teamsters’ scale. Nothing in
this record would indicate that an annual salary of $10,200 is unreason-
able for one office staff memnber. Traflic and salaries expense of $16,800
is computed from 1970 salaries of $950 per month, increased by 23
percent based on union increases, plus $3,000 in bonuses. There is no
indication that these figures are unreasonable.

A review of respondent’s revenues from loading and cubing reveals
that it realized income from that source in only one of the 4 years that
it has operated. In that year, 1970, it received $3,104.00. The average
income from loading and cubing over the years of its existence has
been $776.00 and it is this amount that respondent utilizes in the

15 F.M.C.
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projected year. For the projected year gross revenue is $188,008.00. If
loading and cubing is increased from $776.00, as respondent depicts, to
$8,104.00, as suggested by the State, revenues would increase
to $185,326,00. This increase would reduce the projected deficit to
$5,958.00 and would improve the operating ratio slightly but would
not change respondent’s financial picture materially.

Operating ratios often are a matter of dispute when comparisons
are made between past actual results and projected results. In addi-
tion, the weight which should be given to NVOCC operating ratios
as well as to the area of permissible ratios has never been quantitatively
determined by the Commission. The Commission hes said that it
has been usual to consider, at least as an important factor, in proceed-
ings relating to the reasonableness of rates of carriers with little capital
investment in comparison with their total costs of operation, the
“operating ratio” of such carriers, i.e., the margin between revenue
and expenses of operation.?

In allowing a rate increase where the evidence indicated that the
operating ratio did not exceed the 98 percent which the Interstate
Commerce Commission appears frequently to have approved, the
Commission went on to say that there was no showing that a 93-
percent operating ratio is necessarily proper or a standard for
NVOCC’s, and that “nothing we say here is to be construed as imply-
ing that such operating ratio is in fact proper, or a standard.”
Trangoonew, Ine.—COonsolidated Ewpress, Ino., 14 F M.C. 85, 45 (1970).

With the Commission’s caveat in mind, the Examiner cannot con-
clude that any operating ratio which is reflected in the various posi-
tions is such as to require a disapproval of the rate increase. Even if
the projected operating ratio of 106.2 percent is unduly pessimistic,
the record does not reveal that the average operating ratio of 98.1
percent or the 1970 ratio of 94.04 percent exceeds the 83 percent ratio
found in the T'ransoonen case to be no bar to approval of rate increases.
The record is devoid of any basis to establish an operating ratio in
excess of 93 percent, hence there is no reason to conclude that if pro-
jected figures are in error that such error would be sufficient to change
the operating ratio from the projected 106.2 percent to the 98 percent
level.

In addition to the factor of operating ratios, considering the adjust-
ments necessary to properly compare a 9-month operation in 1870
with a projected typical year, and taking into account present pay
soales and other cost increases to which the NVOCC is subject, the

3 The greater the margin the lower the ratio. Hence, a ratio of 100 percent indicates a
break-gven opration; & ratio in excess of 100 percent indicates a lose cperatlon.
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record supports a finding that the increased rates are just and

reasonable,
ULTIMATE CONCLUSION

It is concluded and found that the increases in the rates here under
consideration are not unjust, unreasonable, or otherwise unlawful.

The proceeding is discontinued.

(S) Sraniey M. Lzvy,
Presiding Examiner.

Washington, D.C.
March 15, 1972

15 F.M.C.
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No. 72-9

Porycurome CorroRaTION
V.

Hampore-AmEerica Line-Norrir Gervan Lroyp

NOTICE OF ADOPTION OF INITIAL DECISION

—

No exceptions having been filed to the initial decision of the Exam-
iner in this proceedmg, and the Commission having determined not
to review same, notice is hereby given that the initial decision became
the decision of the Commission on April 18, 1972,

By the Commission.

[sEAvL] (Signed) Francis C. Hurnery,
, Secretary.
220 15 F.M.C.
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No. 72-9

PorycuroME CORPORATION
V.

Hampeunre-AmEerica LINe-Norrn GrrMAN Lioyp

Reparation awarded.

Seth Cross for Polychrome Corporation.
F.J. Barry for Hamburg- America Line-North German Lloyd.

INITIAL DECISION OF STANLEY M. LEVY,
PRESIDING EXAMINER*

Polychrome Corporation (complainant) seeks recovery of $760.03
from Hamburg-America Line-North German Lloyd (respondent)
alleging assessment of a rate that was higher than the rate published
in the governing tariff, North Atlantic Continental Freight Conference
Tariff No. 28 (F.M.C.-3).

The parties have consented that the proceeding may be conducted
under shortened procedure without oral hearing pursuant to Rule 11
of the Commission’s Rules of Practice and Procedure.

Involved is a shipment 2 alleged to be “Paper, Stencil Base,” which
pursuant to Item 2738 of the tariff should be transported at a rate of
$86 per ton weight of 2,240 pounds. The tariff in question also has a
rate under Ttem 2671 for “Paper, Stencil,” at a rate of $87.50 per 40
cubic feet. The carrier assessed $1,962.19 pursuant to Item 2671
whereas the charge should be only $1,202.16 if Ttem 2738 is applicable.

Examination of the bill of lading and dock receipt relating to the
shipment reveals that the goods are clearly identified as “stencil base

1 Thig decision became the decision of the Commission April 18, 1972.
2 New York to Bremen aboard respondent’s vessel Eibe Ezpress, Biil of Lading No. 124,
dated April 17, 1970,

15 F.M.C.
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paper.” Nowhere on the shipping documents is there any description
or language which would indicate that the commodity was “Paper,
Stencils.”

Complainant certifies that the goods shipped were in fact stencil
base paper as described in the hill of lading and dock receipt and not
stencil paper as rated by respondent, Respondent does not contend
that the goods were other than stencil base paper but has declined
adjustment on the basis of Tariff Rule 8 which requires prompt sub-
mission of such claims, The conference rule, however, is not barrier to
recovery because the Commission has repeatedly ruled that under the
Shipping Act, 1916, & claim arising cut of alleged overcharges cannot
be barred from a determination on the merits if, as herein, it is filed
with the Commission within two years of accrual of the claim.

The evidence supports a finding that the goods shipped were sten-
cil base paper for which the applicable rate is found in Item 2788.
Complainant was overcharged $760.03 and respondent is directed to
pay this amount plus 6 percent interest per year if not paid within 80
days,

Stanuey M. Levy,
Presiding Ewaminer.

WasHinerow, D.C., March 84, 1972,
18 F.M.C.
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Docker No. 71-80

Marrrive Fruir Carriers Co., Lirp., AND REFRIGERATED ExprESS
Lines (A/As1a) Pry., Lio.

May 8, 1972

Agreement between two carriers for coordination of sallings, sharing of expenses,
ete., and which provides that each party shall remain an individual mem-
ber with a separate vote in any conference found not to be contrary to the
provisions of section 15, Shipping Act, 1916,

John BE. Mahoney for petitioner Blue Star Line, Lid., Ellerman
Lines, Ltd., and Port Lines Ltd.

Edward Aptaker, Edward Schmeltzer, and Edward J. Sheppard IV
for petitioner Farrell Lines, Inc.

Sanford €. Miller for petitioner Columbus Line.

Stanley O. Sher and Alan 8. Dawis for respondents Maritime Fruit
Carriers Co., Litd. and Refrigerated Express Lines (A/Asia) Pty.,
Ltd.

Donald J. Brumner and Patricia Byrne, Hearing Counsel.

REPORT

By rar CommissioN : Helen Delich Bentley, Chairman, Vice Chairman
Barrett, and Commissioner Morse concluded that the provision of
Agreement 9944 permitting each party to remain an individual
member with a separate vote in any conference is not contrary to
section 15 of the Shipping Act, 1918. Their respective views are
set forth below,

Chairman Bentley and Vice Chairman Barrett:

This show cause proceeding involves a dispute over the number of
votes to be exercised by the Maritime Fruit Carriers Co., Ltd. (MFC)
and Refrigerated Express Lines (A/Asia) Pty., Ltd. (REL) as
members of the Australia/U.S. Atlantic and Gulf Conference. The
Conference operates in the trade to United States Atlantic and Gulf
ports from Australia pursuant to A greement No, 9450.

15 F.M.0. 223
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REL and MFC are parties to Agreement 9944, a ‘“cooperative
working arrangement” under the terms of which MFC and REL are
permitted to coordinate sailings in “the trade from Australia to ports
on the East Coast of North America including St. Lawrence River
and Seaway and Great Lakes Ports.” ! The agreement also permits
REL and MFC to share revenue and certain expenses from these sail-
ings and to employ a common agent in Australia, Agreement 9944
further provides that each party shall manage and operate its own
service and vessels; continue to issue its own bills of lading; and where
rates are not established by the Conference, REL and MFC will each
establish their own rates and publish their own tariffs. Finally, each
party to the agreement shall remain an independent member of any
conference they belong to and shall vote independently of the other.

Agreement 9944 was first filed for approval under section 15 in
April 1971, but an amended version, cancelling the original, was filed
in June of that year. Protests to both the original and the amended
versions were filed by Pacific Atlantic Container Express Service
(PACE), Columbus Line and Farrell Lines, Inc.? The protests
were confined to the question of conference voting status, and on
August 23, 1971, the agreement was approved with the proviso that
the issue of voting would be the subject of a subsequent proceeding.
As a result of that approval, this proceeding was instituted and was
limited to the submission of affidavits of fact and memoranda of law
and replies. Oral argument was heard.

The Conference is presently composed of six members. Aside from
REL and MFC, they are Atlanttrafik Express Service, Columbus
Line, Farrell Line and PACE, Atlanttrafik, REL and MFC operate
conventional and palletized vessels. Columbus Line has inaugurated
full container service, and Farrell Line presently operates conventional
ships but expects to employ full container vessels in the near future.

An unanimous vote is required to amend any of the provisions of the
conference agreement, while a three-quarters’ vote is sufficient for all
other matters.

DrsoussioN AND CoNOLUSIONS

To MFC and REL their agreement is nothing more or less than a
“Cooperative working arrangement”. Indeed, they have formally

1The agreement does not cover the outbound trade to Australla since REL does not offer
a service in that trade.

SPACH is a “Joint service” established under Agreement 0925 and is composed of
Associated Contalner Transportation (Australia) (ACT(A)) and Ausrallan Natfonal Line,
(ACT(A)) 18 itself a “Joint service” composed of Blue Star Line, Ltd., Port Line, Ltd., and
Ellermen Lines, Ltd. This “Joint service” is operated under Agreement H767.

15 F.M.C
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labeled it just that.® To PACE, Columbus and Farrell, Agreement
9944 is just as emphatically a “joint service”. This question of labels
assumes its unwarranted importance in the eyes of parties because of
certain provisions in our General Order 24, which offers guidance to
persons seeking approval for agreements under the Shipping Act, 19186,

Section 522.2(4) of General Order 24 (46 CFR § 522.2(4)) defines
a joint service as:

An agreement which establishes a new and separate line or service to be oper-
ated by the parties as a joint venture. The new and separate service fixes its own
rates, publishes its own tariffs, issues its own bills of lading, and acts generally
as a single carrier,

Section 522.6 (d) (1) of General Order 24, a provision which in reality
does nothing more than provide a convenient form for use in drafting
joint service agreements, would limit “joint services” to acting as a
“single member or party” to conference agreements. But it should be
kept in mind that the definitions in General Order 24 are for guid-
ance and convenience. They do not purport to set hard and fast rela-
tionships among parties to agreements, whatever they may be labeled.

Both sides have spent a great deal of time and effort here comparing
Agreement 9944 to the definition of a joint service and to a variety of
other agreements which we have approved and which restrict the
parties to one vote in conferences. While we think this instructive,
particularly on the question of the weight to be accorded labels, we
also think these analyses miss the point.

The issue of single or multiple conference votes for parties to “joint
service agreements” or “cooperative working arrangements” should
not under normal circumstances be decided exclusively from the terms
of the particular joint service or cooperative arrangement in question,
After all, section 15 requires that we approve an agreement unless we
find that it would be:

. . . unjustly discriminatory or unfair as between carriers, shippers, ex-
porters, importers, or ports, or between exporters from the United States and
their forelign competitors, or to operate to the detriment of the commerce of the

United States, or to be contrary to the publie interest, or to be in violation of this
Act, and shall approve all other agreements, modificatlons, or cancellations.

Clearly, in the vast majority of cases the approvability of an agree-
ment will depend upon the operational impact of the joint service or
cooperative arrangement on the conference operating in the trade
involved.

8 Ag filed for approval, Agreement 9944 waw entitled a “cooperative working arrange-
ment"',

15 F.M.C.
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The parties here are themselves aware that the question of labels is
not decisive. Other grounds for a single vote restriction are offered.
Initially, the protestants saw in the multiple vote provision of Agree-
ment 9944 an opportunity for the breakbulk carriers to dominate the
Conference through “bloc voting” and thereby thwart such confer-
ence actions a8 were necessary to afford shippers in the trade the full
benefits of completely containerized operations—all to the detriment,
of course, of the now or soon to be containerized operators. Simple
mathematics, however, forced the abandonment of this position.”

The Conference now has six members and requires a three-quarters’
majority to carry an item of business, If REL and MFC retain their
individual memberships and votes, five votes will be neceasary to carry
g matter. At least one more than any “bloc” has. If REL and MFC are
restricted to a single membership and one vote, the Conference would
have five members with four votes needed to constitute the required
majority. Again, the “bloc” lacks the votes.

The fears of bloc domination have now been replaced by the neces-
sities of simply equality. The prime proponent of “equality” is PACE,
who as a result of “informal discussions” at “all levels of the Commis-
sion’s” staff receded from its position that “at least three votes were
warranted for the individual members of PACE.” Our order approv-
ing the PACE agreement provided :

It 1s expected that PACH Line will commencs itz operations in May, 1971, and
will, about that time apply for membership in the Atlantic & Gulf/Australla
and New Zealand Conference, Agreement No. 6200, and in the Australlan/At-
lantic and Gulf Conference, Agreement 9450. Presently three lines which have
organized and established ACT-Australla are members of these conferences,
They are Blue Star Line, Port Line, and Hllerman Lines . ... Should PACH
Line join the constituent lines in the Conferences, the combination would have
at its command four of nine votes in each Conference. In the light of this, the
Commission is of the opinion that the constituent lines should resign from the
Conferences at such time as the PACE Line becomes a member. (Order of March
80, 1071)

Whatever the subject of the “informal discussions” the order of ap-
proval malkes clear the concern which prompted the expression of
“opinion” by the Commission—the impact on conference operations of
the retention of multiple votes by the members of PACE. At any event,
the constituent lines resigned when PACE joined and presumably
harmony would have prevailed had not REL and MFC entered into
their “cooperative working arrangement” with its provision for indi-
vidual votes. However, they did and PACE now seeks equality.¢ But

¢ 1t has been suggested that the voting restrietions upon PACE are partieularly abhorrent

‘156 F.M.0.



MARITIME FRUIT CARRIERS CO., LTD. 227

the equality sought by PACE belies the very arguments made against
the agreement here for it is an abstract equality based on nothing more
than the fact that PACE has one vote. This brings us almost full
circle and is but another way of resorting to labels or pigeonholes
into which all agreements are to be forced without regard to their
differences. An agreement is unfair as between carriers only in a
particular and given circumstance. Here, as we have said before, the
circumstance is the impact voting status on conference operations.

Conference voting mechanisms are at best delicate things, presum-
ably arrived at after due deliberation of alternatives. By and large
the various procedures, and they cover a wide range, work well when
considered in the light of the large number and variety of agreements
existing in our foreign commerce. These considerations, when taken
with the continuing change in carrier relationships, trade conditions
and economic and competitive circumstances, makes us on the one hand
cautious in the interference with existing voting procedures absent a
showing of need ; and on the other, makes it extremely difficult to form-
ulate hard and fast rules for the governance of future voting
procedures.

Caution should not, however, be confused with unwillingness and a
distinction should be made between an alerady established procedure
which is allegedly disciminatory, unfair, or whatever, and a proposed
or new precedure which is attacked. The former situation arose in
Pacific Coast European Conference, 3 F.M.B. 11 (1948), where the
Conference’s unanimous voting rule was under attack by shippers who
had allegedly been discriminated against by the rule. The Commission
there, in refusing to disapprove the rule, said :

The question here is not whether a unanimous or majority rule might be better
or whether it could concelvably be abused but whether the record indicates that
the rule has been abused by respondents in violation of the act.

There are conferences which have the unanimous, two-thirds, three-fourths, or
majority voting rules. No one of these can be disapproved as an organizational
procedure, but the lawfulness of any one of them must be based upon evidence
a8 to thelr working in practice . . . .

Where a procedure is new and untried and there is no operational ex-
perience against which to test it, something less is of course required—

to Australia National Line, the national flag line of Australia. As the “first flag line” in
the trade ANL feels that 1t has been reduced to the status of a “second class citizen”.
While we are quite well aware of the evils of second class citizenship in many areas of life,
section 15 of the Shipping Act simply does not allow us to confer a particular conference
status on the basls of citizenship, however sympathetic we may be wlth the pride of a
country in its merchant marine.

15 F.M.C.
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at the least though there should be # reasonable showing that the par-
ticular procedure will operate unlawfully. The question here involves
elements of both situations. However, the record before us contains
nothing in the way of past experience which would dictate a single
membership and one vote in the Conference for REL and M¥FC, nor
does the record contain anything concerning the future which would
require the imposition of such a restriction.

Accordingly, we will continue our approval of 9944. In doing so, we
are not unaware of the breadth of the problems raised by protestants,
but we think that perhaps the solution is to be found on another track.
As we have emphasized throughout this report, the real question here
is that of the effect of Agreement 9944 upon conference operations.
Thus, whatever else it may be, it is a question of conference member-
ship under equal terms and conditions. Absent the participation of
REL and MFC in the Conference, the question of voting just does not
arise. Perhaps the better way to approach the question of voting by
parties to ancillary agreements would be under the membership pro-
visions of conference agreements. This approach at least emphasizes
the need to examine the “voting” question in tha context of the opera-
tions of the particular conference involved.

There remains only the question of whether the “burden of going
forward” has been sustained by REL and MFC. Everyone seems to
agree that there is no burden of proof question, but PACE at least feels
that REL and MFC have failed to sustain their “burden of presenting
facts to the Commission which indicate why the maintenance of two
votes . . . is not contrary to section 15 of the Act.” There are ap-
parently two grounds for this contention. We think the argument best
expressed in the protagonists’ own words:

In Agreement No. 9905, Docket 7042 served 11/28/70, the Commission stated
that it may require the proponent of a proposed agreement to come forward with
{nformation supporting approval of the agreement. Since the Commission makes
reference to a hearing on the voting question in its Order of Approval for Agree-
ment 9944, PACE Line believes that the Commission has made no initial deter-
mination of the voting issue. PAOE Line furthermore belleves that its own ex-
perience with the Commission in being limited to a single vote in Agreement No,
9925 establishes a prima facle case that the maintenance of dual votes by REL
and MFO would be contrary to section 15.

What we have already said has disposed of the “prima facie” case
made by No. 9925 vis-a-vis 8944, As for our calling into question the
voting issue in our order of approval, it would seem only necessary
to point out that it was the sole ground of protest by PACE. Were the
question of burden decisive here, PACE as the proponent of an order

15 FM.C.
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vestricting REL and MFC to one vote would have the burden of going
forward with facts to show why the maintenance of two votes was con-
trary to section 15, As for the remaining ground, we are unable to de-
termine how our lack of prejudgment of the issue here relates to the
burden of going forward. However, it is unnecessary to decide this case
on questions of “burden®.

For the foregoing reasons, Agreement No. 9944 is not found to be
contrary to the provisions of section 15. Accordingly, this proceeding
is hereby discontinued.

CrarencE Morse, Commissioner concurring :

I concur but in doing so I believe it may be helpful to express my
reasoning,

I start from the basic premise expressed in section 15, Shipping Act,
1916, as amended, that :

The Commission shall by order, after notlce and hearing, disapprove, cancel or

modify any agreement, or any modification or cancellation thereof, whether or
not previously approved by it, that it finds to be [1] unjustly discriminatory or
unfair as between carriers, shippers, exporters, Importers, or ports, or between
exporters from the United States and their forelgn competitors, or [2] to operate
to the detriment of the commerce of the United States, or [3] to be contrary to
the public interest, or [4] to be in violation of this Act, and shall approve all
other agreements. . . . [numbering supplied]
From the foregoing it is clear that if any of the four findings specified
in section 15 are made by us, we must disapprove the agreement ; absent
making any of the four specified findings we must approve the agree-
ment. Let us examine the matter within the foregoing guidelines,

I find nothing in this record which enables me to make any of the
findings required by section 15 as condition precedent to disapproval
of the plural votes agreement. True, there has been hard negotiation
and bargaining within the Australia/U.S. Atlantic and Gulf Con-
ference between the container carriers and the break-bulk carriers.
True, there may be fears that plural votes by MSC and REL may de-
feat full initiation and implementation of container line services. But
fear alone is not substitite for proof. Rate Agreement Ewclusive Pa-
tronage System (1968), 11 FMC 513, 523. True, PACE, which acceded
to our staff’s request that it restrict itself to a single vote, may feel
abused if REL and MFC have plural votes. In that respect, it may
be that PACE should not have been so easily dissuaded by staff and
should have insisted on a section 15 Commission hearing on its right
to plural votes. This is particularly true where the Commission has
never issued a General Order or an interpretative ruling specifying
that members of a joint service agreement are restricted to a single

15 F.M.C.
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vote. True, one’s subjective point of view may lean strongly toward a
single-vote concept. But where, from this record, is there proof that
plural votes to REL and MFC affront any of the four criteria spelled
out above in section 15 ¢ I find none.

Some so-called joint service agreements set up a separate corporation
to conduct the joint service and its “members” are but shareholders.
Other so-called joint services are in fact joint ventures. Others are
but the loosest kind of cooperative working arrangements. Whether
the joint service has a single vote or plural votes may turn in part on
the form in which it is conducted.

An examination of those conference agreements which have a joint
service or a cooperative working arrangement (hereinafter for con-
venience also called joint service, for the principles under discussion
appear to apply toboth) as one of the conference members immediately
establishes that whether a joint service has but a single vote or whether
each of the members comprising the joint service has an individual
vote is not always dictated or covered in the voting provisions con-
tained in the conference agreement itself.® Others do impose specifically
the condition that a joint service and its members are entitled to but one
vote.® Hence, in practice, in those conference agreements where there
is no provision concerning voting by & joint service, the conference
turns to the terms of the joint service agreement itself to ascertain
whether there is but & single vote for the joint service or an individual
vote for each member of the joint service.

Many joint services restrict themselves to a single vote far the entire
membership,” But this is not the uniform practice.® Within the last
several years this Commission has approved a number of joint service

5 See the following agreements as examples where there 1s no reatrictlon on votes by
members comprising & joint service !

Agreement No, i7—Pacific Westbound Conference

Agreement No, 150—Trans-Pacific Frelght Conference of Japan

Agreement No. 5200—Pacific Coast Buropean Conférence

Agreement No. §850—North Atlantlc Westbound Freight Aggociation

Agresment No, 8450—Australia/U.8, Atlantle & Gulf Conference '

Agreement No. 9648—Inter-American Freight Conference ’

¢ See for example :

Agreement No. 17—Far Eaat Conferenge

Agreement No, 2744—Atlantic and Gulf/ West Coast of South Amerlca Conference

7 See for example:

Agreement No, T408—Hoegh Lines

Agreement No. 7681—Concordia Line

Agreement No, 7638—Biue Funnel Line

Agreement No, 808—States Marine Lines

8 Bee for example :

Agreement No, 8808—Blue Star/BAC Jolnt Service

Agreement No. 8002—Huro-Facific Joint Service

15 P.M.C.
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agreements or variations of joint service agreements which grant
votes to each individual member as distinguished from a single vote
for the group when voting on matters coming before a conference.?

In the instant matter for the record discloses that on at least one
occasion the several members of the joint service (Agreement No. 9944)
voted opposed to each other on matters where their interests were op-
posed. Is that necessarily bad or in violation of the 1916 Act? In the
instant proceeding it was reported that Australian National Line is
unhappy because Agreement No. 9925 denied it in a vote in the con-
ference independent of the PACE vote.

Let us consider another aspect. Suppose an American-flag line enters
into & joint service with two foreign-flag lines and the joint service
becomes a member of a steamship conference which itself has no voting
rule restricting the voting rights of members of a joint service. Tt may
well be that on an occasional matter the interests of the American-flag
line are opposed to the intersts of the foreign-flag lines, Then, unless
the joint service has a unanimity voting rule, the interests of
the American-flag line would be subordinated to the views of its
foreign-flag partners. And if there were a unanimity rule the joint
service would lose its vote on the specific matter under consideration by
the conference for inability of the joint service to reach a unanimous
position on the issue.

Hence, if we are to restrict all joint services to a single vote, this
necessarily means that an individual carrier must balance the advan-
tages of being a member of a joint service as against the disadvantages
which may result if its views are subordinated to the views of its fel-
low joint service members, Because of this, to restrict a joint service to
a single vote tends to discourage the formation of a joint service even
where it might be beneficial not only to the carriers but also to the
commerce of the United States. The phrase “one-man, one-vote,”
espoused by some but taken from a different context and milieu is, to
my thinking, inapposite.

Conferences and joint services have existed for many years. With
the exception of the present proceeding, I am unaware of any com-
plaints against plural votes made to this agency. Hence, there exists
no “ground swell” in favor of the concept of “one-man, one-vote”
which would be the case if plural votes were being used in an unfair or
abusive manner. In all events, we are not “without arms” to correct
any abuses that may exist under the present plural-vote practice.

To restrict a joint service to a single vote requires either a precision

9 In addition to the agreements lHated in Footnote 8, gee:
Agreement No. 9935—FHjell-Fred Olsen Lines Joint Service

15 F.M.C.
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in definition or an all-inclusive, catch-all definition. Would one apply
the one-vote restriction to “any cooperative working arrangement{”
Or would one restrict it only to those agreements where there is a
pooling of revenues and expenses? Or would one restrict it only to
those agreements which are on all fours with section 522.2(4) of
General Order 24 (46 CFR section 522.2(4))? Or would some other
standard be applied ¢

I fail to find anything in this record or in the records of the Com-
mission which is persuasive against the decision of the majority
herein. If the single-vote principle is to be adopted by this Commission
it should be done in a rulemaking proceeding wherein all facets of the
problem are aired.

James V. Day, Oommissioner dissenting :

This is an investigation to determine the legality of a portion of
Agreement 9944 providing, on the one hand, for a close working
arrangement between two carriers yet stating, on the other, that in any
conference where the arrangement is operative that (instead of the
arrangement being represented by one joint vote) each of the two
carrier members shall have a vote.'®

The particular issue as specified in our order is whether the indi-
vidual voting provision would be unjustly diseriminatory or unfair to
other carriers in any conference where the arrangement was involved,
or would operate to the detriment of our commerce, and be unapprov-
able under section 15 of the Shipping Act 0£1916.

This is the first case where this issue has been precisely contested.
It provides a needed landmark for our commerce over quite uncharted
seas, While we should not adhere to some immutable guide for all vot-
ing agreements the instant case can indeed shed some light on what
considerations are most pertinent under general circumstances such as
those here present.

I note first the pertinent provisions of section 15 which state that
carriers shall file every agreement providing for a pereferential or
cooperative working arrangement and that the Commission must
disapprove any agreement that it finds to be unjustly discriminatory or
unfair or to operate to the detriment of our commerce.

The Commission has formulated a principle to implement section 18
which requires that any agreement which interferes with the policies

10 The two carrier parties are Maritime Fruit Carriers Co,, Ltd, (MIFC) and Befrigerated
Hxpress Lines (A/Asia) Pty., Ltd. (RBEL).

u Section 15 also requires disapproval of any agreement which fails to provide equal
terms and conditions for eonference mombership.

18 F.M.O.
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of the anti-trust laws will be approved only if there are facts to
demonstrate that the agreement is required by a serious transporta-
tion need, necessary to secure important public benefits or is in further-
ance of valid regulatory purpose of the Shipping Act.*?

An agreement (1) setting up a carrier combination which in effect
is a single commercial entity and (2) providing that such entity would
exercise not one but two votes upon joining a conference where other
entities have but a single vote doubles the potential power of the com-
bine as opposed to the others. The very nature of such an agreement
would appear to interfere with the policies of the anti-trust laws.

Thus, application of the above-noted principle to the case at bar
may appropriately illuminate what result is best reached in such mat-
ters as these.

Our initial inquiry then is to determine if the subject carrier com-
bination (per Agreement 9944) is truly a single commercial entity;
judging from the terms of the Agreement and the surrounding
circumstances.

The terms of Agreement 9944 provide that the carriers (1) will
coordinate their service schedules to compete more effectively with
other services, (2) will help each other in dividing available capacity
for cargo, (8) will share profits and losses, (4) will have a single gen-
eral agent in Australia to deal with shippers, and (5) will not compete
between themselves.

The agreement also contains terms providing that each party (1)
will manage and operate his vessels at own risk and expense and be
responsible for the manning and navigation thereof, (2) issue his
own bills of lading, (3) and maintain a separate agent in the United
States.

The agreement further provides that each party will (1) establish its
own rates and tariffs where not covered by conference agreement and
(2) remain an independent member of any conference and be repre-
sented by its own representative at conference meetings [the above
noted voting provision].

In addition I note a press release issued in Australia by the parties
announcing their new service (relative to their above-noted arrange-
ment). It announces the formation of “Australasian Unit Lines, Pty.
Litd.,” a company jointly owned by the two carrier parties (to Agree-
ment 9944), for the pooling of resources which will provide competi-
tive export shipping to North America when other conference members

1 Gee FM{ v. Bvenska Amerika Linfen, 890 U.S. 238, 243 (1967).
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are about to introduce containerships. The release further says that the
system will be extended to other trade routes.?

The presently existing conference in the Australian-United States
trade to which the parties belong is that formed pursuant to Agree-
ment 9450. The carrier parties number six; Atlanttrafik Express Serv-
ice, MFC and REL (all conventional or palletized operations) and
Columbus Line, Farrell Line and Pacific Atlantic Container Express
Service (PACE) (all involved with container operations).'* A unan-
imous vote is necessary to amend any of the provisions of the con-
ference agreement while a three-quarters vote is required for all other
matters.

Of particular pertinence to here note are the further facts that the
present conference (Agreement 9450) in which the combined two-car-
rier service (Agreement 9944) now would operate establishes rates and
practices in the trade from Australia to the United States, meat com-
prises about two-thirds of this trade, and meat (with infrequent ex-
ception) is shipped on & prepaid basis with the Australian shipper
selecting the carrier.

The terms of the Agreement 8944 which go to show the creation of
a single commercial entity are those providing for coordination of serv-
ice (to compete more effectively with other services), division of cargo
capacity, sharing of profits/losses, having a single Australian solicita-
tion agent, and the covenant not to compete between themselves (such
covenant militating against divergent positions by the parties in their
dealings and voting as members of a conference; e.g., Agreement
9450) .10

Taken as a whole Agreement 9944 presents the picture of a carrier
combination formed as one cooperative unit to compete with other car-
riers and to capture as much of the Australian export commerce as pos-
gible. The tenor of the press release (announcing the formation of Aus-

1 Bee PACH Lines’ Hxhibit B. Although the release was {ssued in connection with
Agreement 9944 as originally filed and we are here passing upon Agreement 9944, as
amended, the press release has not been shown on this record to have been publicly negated
with respect to its general description of the proposed Australian export operations of
interest to shippers.

W PACE is actually a joint service comprised of several carriers but has only one
conference vote,

1 The provision for separate solicltation agents In the United States is not pertinent
when we note above the bulk of the trade originates with shippers in Australia. The
provision for separate bills of lading is of little effect on shipper customers who initially
arrange to glve their business through contact with the single agent (Australasian Unit
Lines). The clauses providing for the separate management, operation, manning and navi-
gation of vessels are minor in comparison with the provision of ultimate economic impor-
tance—that providing for the sharing of profits and losses. 'Fhe covenant to eatablish
separate tariffs where such are not covered by conference agreement is hardly pertinent
when we are here concerned with conference operations.

15 F.M.C.
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tralasian to pool resources to provide competitive shipping) further
reveals the intent of the parties and the true nature of the arrangement
as a single commercial force,

Under Agreement 9944 this single force, further, has the power,
acting in unison, to cast a double vote vis-a-vis other entities in a con-
ference. The current conference to which this provision applies is made
up of carrier entities each of which has only a single vote.

Not only are we concerned with the present conference (Agreement
9450) of which the subject carriers are members but it should also be
remembered that the combine’s double vote is asserted to be operative
in any other future conference which it may join. Any approval in
this case should not imply a blank check for the future.

However, hers I do not see where the double vote provision ig pres-
ently required by such serious transportation needs or necessary to
secure such important public benefits as would predominate and dictate
approval. The existing conference requires a three-fourths vote for
action under its current agreement. If the combine has two votes it can
block any action by the other four separate members. The power to
block action hardly weighs in favor of progress, benefit or need. In
fact the power to block—as much as it entails any power to preserve—
conveys a power to destroy. There is here no proven need or benefit
which overrides possible detriment.?®

Nor do I see the double vote for the combine as being in furtherance
of a valid regulatory purpose. On the contrary, the statement of policy
contained in FMC General Order 24 (46 C.F.R. § 522.6(d) (1)) sung-
gests that a joint service should have but one vote.

T thus conclude that the provision for double votes for the service
under Agreement 9944 is unjustly discriminatory and unfair as be-
tween the service and other carriers * and under present circumstances
is not approvable under section 15 of the 1916 Act.'®
Groree H. HearN, Commissioner, dissenting :

I dissent from the Commission’s decision in this case because I be-
lisve the parties to Agreement 9944 should be limited to one vote in the
conference in which they will participate pursuant to that Agreement.

181n fact the negative potential of the combine’s double vote more probably could have
an adverse affect on our commerce. Much as I recognize the enduring value of the
combine’s more conventlonal type service the newest ship-type development which will
be expanding in tbe trade is that of containerization (note the press release, and Farrell’s
operations), Substantinl deterrent to this development 1s to be regretted.

1 Ie., Conference Agreement 9450 which is comprised of the combine and four one-vote
carrier entities (one of which 16 PACE—another multiple carrler service).

18T further concur with the position of Commissioner Hearn expressed in his separate
opinion that Agreement 9944 provides for confercnce membership pursuant to unequal
terms and conditions and must be disapproved.

15 F.M.C
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In the relevant conference trade, from Australia to the United States
(pursuant to Agreement 9450) the two carriers (MFC and REL) will
disappear as separate service entities and will provide a single service.
As the parties and the Commission majority acknowledge, this case
cannot be decided by adherence to labels or pre-cast forms. The true
nature of the Agreement must instead be determined from its particu-
lar provisions, the surrounding circumstances and the expressed intent
of the parties.

Hearing Counsel aptly described Agreement 9944 as a hybrid;*°
and as a result of changes in ocean transportation, we have seen other
hybrid or unconventional agreements and can expect more. Conse-
quently, we must judge each such agreement on its merits and not be
bound by rigid forms,

Tn this case, as in other instances, there are some factors of the Agree-
ment which might permit the exercise of more than one vote. When,
however, as here, the bagic provisions of the Agreement and the ac-
companying circumstances establish the essential aspects of single
carrier service, then the one vote limitation is required.

The primary pieces of evidence leading to this conclusion are the
non-compete clause, the sharing of profits and losses, the single agency
in Australia and the press release.

Section 5 of Agreement 9944 provides that MFC and REL will not
compete with each other in the trade from Australia to the United
States. Thus the two carriers will have a complete mutuality of
economic interest in the trade and cannot realistically be expected to
adopt divergent views within the conference with respect to issues
concerning competition in the relevent trade. In fact, according to
respondents’ counsel, the “non-compete” clause isso strict as to prevent
differing votes on conference matters.® -

Furthermore, under section 2(b) of Agreement 9944 the parties
will not be operating the ships in the trade solely for their separate
accounts.® MFC and REL are to share the profits and losses of the com-
bined service, It will therefore be in the interest of each party to pro-
mote the business not only of itself but also of the other.*?

2 Reply Brief of Hearing Counsel, page 8.

® Trangeript of Oral Argument, pp. T4-76; Section 5, Agreement 9944, That MFC and
REL have already cast differing votes ia. not relevant because Agreement 9944, although
approved, has not been implemented, Response. of Maritime Frult Carrlers Co., Ltd. and
Refrigerated Hxpress Lines (A/Asta) Pty., page 10 '

n Section 8, Agreement 9944,

B §ectlon 2(a), Agreement 0044,

15 F.M.C.
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Section 4 of Agreement 9944 provides that the MCF/REL service
i3 to be represented in Australia by a single general agent, The parties
will not, however, employ an existing agent in common, but instead
“REL and MFC will cause to be formed a corporation to act as general
agent in Australia.” 2 Thus, there will be a common solicitation effort
by a newly created entity in the trade for carriers who have previously
carried over forty percent of meat cargoes, the largest single com-
modity in northbound Australia/United States trade.> That section
4 of Agreement 9944 provides for separate agents in the United States
is not relevant. The type of cargo generally carried by MFC/REL is
customarily shipped prepaid with the shipper selecting the carrier; =
and the agreement does not apply to the southbound trade where the
parties are not acting in concert, so that solicitation in the U.S. has no
bearing on the agreement.

Finally, there is the press release issued by the parties announcing
the new unified service. Although it is conceded that the statement was
issued in connection with a filed but withdrawn predecessor agree-
ment,*® the press release has apparently not itself been rescinded
publicly, especially in Australia, as to its essential parts.>” In all its
aspects the press release creates the image of a single carrier service
to be operated pursuant to Agreement 9944,

The respondents’ attempts to negate the importance of the press
release because it relates to a withdrawn agreement is not convincing.
The earlier agreement was not retracted, but merely rephrased. A com-
parison of the two forms of the agreement shows them to be the same
in all significant respects.2s

Except for a few changes in the agreement not relevant to the issues
here, the respondents rely primarily on their having added three
provisions,

One is for separate agents in the United States which I discussed
earlier. Another (Section 3) is for separate bills of lading. This pro-

= Section 4, Agreement 9944,

M potitioner's (PACH Line) Reply to Respondents’ Opening Memorandum of Facts and
Law, Exhibit “B" ; Transcript of Oral Argument, page 57.

% Reply Memorandum of Petitioner Farrell Lines, Inc., pp. 7-8.

™ Section 9, Agreement 0944,

# See Transeript of Oral Argument, pp. 71-72.

# Agreement 9944 was entered into and flled tn tts original form on April 20, 1871,
The fiing was noticed in the Pederal Register April 20, 1971; Vol. 36, No. 83, p. 80832,

15 FM.C.
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vision seeks to accomplish in one brief phrase what the agreement
as & whole cannot. All the prov:smns must be read together to deter-
mine the total effect.

The third provision (also in section 8) states that “each party will
manage and operate its own vessels at its own risk and expense.” This,
however, seems at the least, inconsistent with section 2(b) which pro-
vides that the parties “shall share the profits and losses of the Co-
ordinated Services.” It is unclear what separate economic factors
are likely to be or could be segregated from the elements contributing
to the “profits and losses of the Coordinated Services.”

Consequently, the revised agreement does not change the original
filing. The agreement taken as a whole and the parties’ intent as ex-
pressed in the agreement and press release warrant the conclusion
that a single operating entity hasbeen created in the trade.

No inquiry is necessary, contrary to the view of the majority report,
as to applicability of the four general grounds for disapproval of a
conference agreement set forth in section 15, i.e., unjustly discrimina-
tory, detrimental to commerce, contrary to the public interest, in vio-
lation of the 1916 Act.** Asthe majority report aptly states, the question
here involves a specific ground for disapproval in addition to the four
general grounds, i.e., whether the agreement permits conference mem-
bership under equal terms and conditions; and as the Commission has
said:

It, however, our first analysls of the agreement shows that any or all of the
three requirements of policing, admission procedures, and shippers’ complainta

. are not met, disapproval s warranted on that basis alone and no furtheér inquiry
a8 to the general effect.on the agreement I8 necessary.”

For the foregoing reasons I conclude that to permit MFC and REL
to have separate votes as parties to ent 9450 creates unequal
terms and conditions for membership in violation of section 16 by
diluting the vote of other parties to A ent 9450 ; and the provision
of Agreement 9944 which esta.bhsh¢s separate vot,mg should be
disapproved.

[amar] (S) Franors C. Hurney,

o Seoretary.

——————t— {
® However, I agree, generally, with the views of Comminsioner Day herein concerning
the applicabllity of FMC v, Svenska Amerikc , 800 U.8. 288 (1067).

® Qutward Continental North Paoifio Preight O n]cnﬂoc, 10 . M.C. 3490, 853 ; aff'd, 385
F.2d 981 (D.C, Cir.) 1967.
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WasaINgTON, D.C.

Sercian Docrer No. 442

BegAERT STEEL WIRE CORP.

v.

Haraa-Lioyp AG

May 25, 1972

NOTICE OF ADOPTION OF INITIAL DECISION AND
ORDER PERMITTING WAIVER OF CHARGES

No exceptions having been taken to the initial decision of the ex-
aminer in this proceeding and the Commission having determined not
to review same, notice is hereby given that the initial decision be-
came the decision of the Commission on May 25, 1972.

It is ordered, That applicant is authorized to waive collection of
$15,628.67 of the charges previously assessed Bekaert Steel Wire Corp.

It is further ordeved, That applicant shall publish promptly in its
appropriate tariff, the following notice.

Notlce is hereby given, as required by the decision of the Federal Maritime
Commission in Special Docket 442 that effective January 5. 1972, the rate on
“Metal Spools, Returned on Racks in Drums or Strapped on Pallets (Service 3),"
for purposes of refund or walver of freight charges on any shipments which may
have been shipped during the period from January &, 1972 through February 9,
1972, is $72.50 W, subject to all applicable rules, regulations, terms and condi-
tions of said rate and this tariff.

It is further ordered, That waiver of the charge shall be effectuated
within 80 days of service of this notice and applicant shall within 5
days thereafter notify the Commission of the date and manner of
effectuating the waiver.

By the Commission.

[eeAL] (s} Frawcis C. HorNgy,

Secretary.

239
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Specian Doorer No. 442

Bexaerr SteeL. Wire Core.
v,

Haraa-Lroyp AG

Respondent is permitted to waive to complainant the sum of $15,628.67 as part of
the frelght charges assessed for the transportation of empty metal spools.

Roy E. Messinger, for respondent.

INITIAL DECISION OF STANLEY M. LEVY, PRESIDING
EXAMINER!

This is an application by Hapag-Lloyd AG (respondent) for per-
mission to waive collection ? of $15,628.87, being a portion of freight
charges for the benefit of Baekert Steel Wire Corp. (complainant) in
connection with & shipment returning empty metal spools from Bal-
timore to Antwerp, Belgium aboard respondent’s vessel Mosel Ew-
press, voyage 86 E.B. per bill of lading No. 8, dated January &, 1972.

The rate applicable at the time of shipment was $51.25 per 40 cubic
feet per NACFC Tariff 20 FMC4, effective January 1, 1972. The
shipment aggregated 14,559 cubic feet for a tota! charge of $22,631.63.
Respondent collected $7,002.96 and seeks permission to waive the
balance.

NACFC Tariff No. 28 FMC-3 had been effective through Decem-
ber 31, 1971, and for the goods of the type involved in this application
the rate was $72.50 per 2,240 pounds. At that rate the shipment would
have been assessed $7,002.96,

The conference, in order to foster standardization according to
S.LT.C. concepts, compiled an entirely new tariff effective the start

1 This decision became the decislon of the Commission May 25, 1072,
2 Bhipping Act, 1018 section 18(b) (8), as amended.

15 F.M.C.
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of this year. In so doing, inadvertently and without intending to do
50, the new tariff changed the rate from one computed on a weight
basis to a weight or measurement basis. As a consequence, computa-
tion on a measurement basis would increase the cost for a shipment of
the type involved herein by more than 300 percent. The shipper was
unaware of the change and only when it was billed did it bring it to
the attention of the carrier. It was then recognized that the tariff
should have continued to be based on weight rather than on a weight
or measurement basis. A new tariff was filed to eliminate measurement
28  basis and restore weight as the sole basis for assessing charges®
and waiver was applied for,

Section 18(b) (3) of the Shipping Act, 1916, as amended by Public
Law 90-298, referred to above, provides that the Commission may, in
its discretion and for good cause shown, permit a common carrier by
water in foreign commerce, or a conference of such carriers, to waive
a portion of freight charges where it appears that there is an error
in a tariff of a clerical or administrative nature, and that such waiver
will not result in discrimination among shippers, The application dis-
closes a set of facts and circumstances which fall within the purview
and intent of the statute. Having complied with the requirements of
the statute, and good cause appearing, applicant is permitted to waive
to complainant the sum of $15,628.67. The notice of waiver required
by the statute shall be published in the conference tariff.

(S) Srancey M. Levy,
Presiding Examiner.
WasaINGTON, D.C.
May 3, 1972.

SNACFC Tarift 29, (FMC-4) Item 602.2208.001, 2nd revised page 217, correctlon
No. 571,

16 F.M.C.
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Docrrr No. T1-91

InperENDENT OCEAN FREIGEHT FORWARDER APPLICATION
Fapo A. Ruiz n/B/A Far Exrress CoMpaNY

ADOPTION OF INITIAL DECISION
May 95, 1978

By Tar Comumission (Helen Delich Bentley, Chairman; Ashton C.

Barrett, Vice Chairman; James V. Day, George H. Hearn and
Clarence Morse, Jommissioners)

This proceeding was instituted by the Commission-issued Order of
Investigation and Hearing served on November 29, 1871, to determine
whether one Fabio A. Ruiz, doing business as Far Express Company
(hereinafter Applicant), “is fit, willing and able to carry on the busi-
ness of forwarding as required by section 44 of the Shipping Act,
1916, and the Commission’s rules end regulations,” and whether his
application as an independent ocean freight forwarder should be
granted.

In his Initial Decision served April 14, 1872, the Examiner found
that Applicant was “fit, willing, and able properly to carry on the
business of freight forwarding.”

No exceptions were filed. Upon review of the record, we conclude
that the Examiner’s findings and conclusions were proper and well
founded. Aocordmgly, we hereby adopt the Inmitial Decision (a copy
of which is attached to and made a part hereof), adding only this
admonition. '

An arbitrary denial of a license consntutes & denial of due process
of law. On the other hand, the government can require high standards
of qualifications, such as good moral character or proficiency in the
freight forwarder industry before it admits an applicant. SoAware v.
Board of Bar Eoaminers, 353 U.S. 282 (1967). This matter of fitness
or good moral character is & gray area where fair-minded men may

242
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draw differing judgments from the same set of facts. As stated by
Mr. Justice Frankfurter in his concurring option in Schware:

* * * No doubt satisfaction of the requirement of moral character involves
an exercise of delicate judgment on the part of those who reach a conclusion,
having heard and seen the applicant for admission, a judgment of which it may
be said as it was of “many honest and sensible judgments” in a different context
that It expresses “an intuition of experience which outruns amalysis and sums
np many unnamed and tangled impressions ; impressions which may lle beneath
consciousness without losing their worth.”

It is within this framework of “delicate judgment” that we must test
Applicant’s qualifications.

In this case, concededly, Applicant was an experienced and knowl-
edgeable freight forwarder. The sole issue here is whether Applicant’s
voluntary conduct of acting as & freight forwarder on 28 occasions
without a license disqualifies him.,

The proceeding before the Presiding Examiner was on a stipulated
record in lieu of an oral hearing. The Presiding Examiner did not
have the opportunity to observe Applicant and place an evaluation
on his moral character and fitness based on observation of the individ-
ual. Hence, we are lacking the aid of such an evaluation.

Both Hearing Counse] and the Presiding Examiner rely in part on
Independent Ocean Freight Forwarder License Application—Guy
. Sorrentino, Docket No. 71-48, 15 FMC 127, March 3, 1972. That was
& case where we found extenuating circumstances including assessment
of penalties against the holder of the freight forwarder license by
whom Sorrentino was then employed, plus the extended processing
time period which occurred subsequent to the filing by Sorrentino of
his application for a freight forwarder license. The combination of
these and other factors justified the granting of a freight forwarder
license in that case. Serrentine may not be used as precedent for the
granting of a freight forwarder license in every case where the action
of applicant in acting as a freight forwarder without a license is
combined with normal delay in processing an application; for other-
wise a person could frustrate the intent of the Freight Forwarder’s
Act by operating without a license until it suited his convenience to
file an application for a license without encountering the hazard of
denial of the license based on absence of fitness.

If the licensing statute is to achieve its desired ends, it necessarily
follows that any applicant who conducts a freight forwarding activity
without a license must do so at his peril.

[sEAL] (Signed) Francis C. HUrNEY,
Secretary.

15 F.M.C.
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No. 71—91

INDEPENDENT QCEAN FREIGHT FORWARDER AFPPLICATION
Fanio A. Ruiz /8/a Far Express CoMPANY

Applicant found to be fit, willing, and able properly to carry on the business of
freight forwarding,

Guillermo A, Ruiz for applicant.
Donald J. Brunmer and C. Douglass Miller, Hearing Counsel.

INITIAL DECISION OF STANLEY M. LEVY,
PRESIDING EXAMINER:

On September 8, 1971, Fabio A. Ruiz d/b/a Far Express Company
filed his application for a license as an independent freight forwarder
pursuant to General Order No. 4 and section 44 of the Shipping Act,
1916 (the Act).

By a letter dated October 29, 1971, Mr. Ruiz was notified of the
Federal Maritime Commission’s intent to deny his application for
an independent ocean freight forwarder license. The reason for the
intended denial was that the applicant engaged in-unlicensed ocean
freight forwarding activities without a license in apparent violation
of the Act. Mr. Ruiz requested a hearing to show the intended denial
was unwarranted.

By order served November 29, 1971, the Commission granted Mr.
Ruiz’s request.

Hearing Counsel and counsel for respondent agreed to proceed on
a stipulated record in lieu of an oral hearing. Good cause appearing,
the Presiding Examiner accepted the stipulation as the factual record
in this proceeding. Accordingly, the stipulation with attachments was
entered on the record and the record was closed, There are no facts
at issue.

1 Thia decision became the declsion of the Commisslon May 25, 1072,

15 F.M.C.
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Finoings oF Facr

1. Mr. Ruiz was familiar with the licensing requirements of section
44 of the Act and the provisions of General Order 4 at the time he
forwarded the shipments in question.?

2. Mr. Ruiz is not a newcomer to the freight industry. He has
worked for various freight forwarders and exporters for the past
twenty years. He also teaches “Export & Import Practices” at Lindsay
Vocational School, Miami, Fla.

8. During the course of the licensing investigation Mr. Ruiz advised
the investigator that he had carried on the business of forwarding
from approximately August 1, 1971, through September 17, 1971.
During this period he handled 23 shipments for various long time
customers from which he realized a total gross profiit of $416.90.

4, In a letter dated September 20, 1971, Mr. Ruiz explained his
activities as follows:

Because I was not looking for employment with any local firm in this field,
and decided to be on my own, I took the liberty to handle some of these ship-
ments. I was forced to do it, under extenuating circumstances in order to be able
to support my family, and I did not wait for the issuance of my License, that
I applied for.

Y could handle these shipments through some of the local freight forwarders,
many of them being good personal friends of mine, and perform a legal service
protected by thelr llcense, or I could not to show myself as an agent and prepare
all pertinent documents for my customers and make them sign the documents
as if prepared by themselves. On both cases it is probably a legal circumvention
of the rules. And in both cases it was a lie, and I was against these steps, con-
trary to my own principles. I thought: after all the licensing procedure will
b so regularly fast that I will have my Licensze while preparing some of these
shipments, and decided to handle them openly showing my name. (sic)

5. All shipper and employer references contacted by the Commis-
sion investigator indicated that Mr. Ruiz is considered honest and
highly reliable by his business associates.

DiscussioNn AND CoNCLUSIONS

Tt is clear that Mr. Ruiz has violated the Act in that he engaged in
the business of an independent ocean freight forwarder without hav-
ing been licensed by the Commission. And it is clear that Mr. Ruiz
recognized that his activities were unlawful at the time.

2 Prior to golng into business on his own he requested the necessary forms to file an
application for an independent ocean freight forwarding license, Pursuant to his request
of June 2, 1871, Mr. Ruiz was sent coples of Publlc Law 87-254 (Sectlon 44 of the Act
and the Commission's General Order 4 together with the necessary application forms.

15 F.M.C.
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The issue, however, is whether his unlicensed forwarding activities
automatically render him unfit now to be licensed. An important factor
to consider in determining a person’s fitness to carry on the business
of forwarding is whether he is willing to conform to the Act and the
Commission’s requirements, rules and regulation. Application for
Freight Forwarding License, 8 F.M.C. 130-182 (1964).

Here, the record demonstrates that the violations of Mr. Ruiz were
knowing and willful. However, the violations are the only evidence
which has been uncovered which would tend to indicate that he is not
prepared to abide by the rules and regulations of this Commission.
There is considerable evidence that he possesses the requisite fitness to
be licensed by this Commission. In Independent Ooean Freight For-
warder License Application, LT.0. Air Cargo, Ino., 18 F.MC. 267
(1970), the Commission found that the applicant was fit for licensing
despite the fact that the applicant had knowingly acted as an un-
licensed freight forwarder on two occasions. Thus, a knowing and
willful violation of the Act may not automatically result in a denial
of the application.?

The Commission has recently issued a report in Independent Ocean
Freight Forwarder License Applioation—Guy G. Sorrentino,* which
bears on the issue herein. The applicant in Sorrentino had been
president of a firm which on April 22, 1970, had been found guilty in
the 'U.S. Distriet Court, Southern District of New York, on 18 counts
of violations of the Act involving the misclassification of shipments,
but Mr., Sorrentino himself was not named as a defendant in the crim-
inal action although the Examiner found that “the applicant was at
least aware of the course of dealing involved.” However, because Mr.
Sorrentino did not personally benefit from the deceptions and because
he was otherwise qualified under the Act, the Examiner granted the
application and the Commission adopted the initial decision.®

In doing so, the Commission added this admonition:

e+ ¢ Ag we pointed out in Docket No. 86-4, Independent Ocean Freight
Forwarder License Application, James J. Boyle & Co., 10 F.M.O. 121 (1068),
we are charged with the responsibllity of maintalning the high degree of re-
sponsibility required in the profession of ocean frefght forwarding. Congress

8 The violatlon coneldered in L.7.0. involved only two ehipments which were handled
as & favor to a sbipper. The forwarder derived no income from the shipments. Hence it
is unclear from the declsion whether only relatively minor viclations could be outweighed
by other poaitive evidence of fAtness.

¢ Docket No. 7148, 186 FMC 127, March 8, 1973,

sThe discussion of the Act, the cases cited, the atandards and requirements for
licenaing, all as sat forth {n detail in that Initial Decision, are incorporated in this Initial
Decision an if set forth in full herein.

15 F.M.C,
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has required us to review lcense applications and Hmit access to the profession
to those who are “fit, wiiling, and able” to carry on the business of ocean freight
forwarding, We have therefore established a high standard of moral conduet to
which an applicant as well as a licensee must conform. Anything less than
this is considered conduct unsuited to the profession and will result in our
awift actlon to remedy the misconduef, whether by denial of a license or
suspension.

Clearly, the unlawful forwarding of Mr. Ruiz did not involve ele-
ments of fraud or moral turpitude. The customers of Mr. Ruiz recog-
nized that he did not have a license and used him despite that fact.
Mr. Ruiz did not bill or collect brokerage from the carriers and there-
fore he did not file any false certifications.

The positive evidence of fitness introduced in the Sorrentino case
ig similar to that in evidence here. Following the doctrine enunciated
in Sorrentino the Examiner finds that the violations in question do
not provide sufficient grounds for denial of the application in view of
the countervailing positive evidence of fitness.®

This is not to say that the Examiner in any way condones violations
of the Act, but he is convinced that no proper regulatory purpose
would be served by denying a license now to the applicant. The delay
in licensing during the pendency of the investigation herein is suffi-
cient punishment for Mr. Ruiz’s transgressions. To permanently deny
a license to one who otherwise is “fit, willing and able to carry on the
business of forwarding and to conform to the provisions of [the] Act”
would be shortsighted.

The application is granted.

(S) Sranieyr M. Levy,
Presiding Examiner.
WasamNgron, D.C.
April 14, 1972,

¢ Hearing Counsel, in their brief, teke a similar position,
16 P.M.C,
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Docrer No. 70-9

Borron & MirrcHeLL, INO.—INDEPENDENT OcEAN FREIGHT
Forwaroer LicEnse No. 516

Decided June 9, 1978

Licensed frelght forwarder with shipper connections indicating interrelationships
and control found not to be independent within the meaning of sections 1 and
44 of the Shipping Act, 1918,

Licensed freight forwarder recelving compensation on its own shipments thereby
obtaining transportation by water at less than the applicable rates found to
violate section 16 First of the 8hipplng Act, 1018.

Licensed freight forwarder falling to show license number on Involce and ship-
ping documents found to violate sectlon 510.5(e), General Order 4.

Licensed frelght forwarder imparting false information to ita principals found to
violate section 510.28(d), General Order 4.

Licensed freight forwarder withholding information as to actual price of mer-
chendise found to violate section 510.28(e), General Order 4.

Licensed freight forwarder falling to promptly account to its principals found to
violate section 510.23(£), General Order 4,

Licensed freight forwarder filing false documents found to violate section 510.28
(b}, General Order 4.

Licensed freight forwarder falling to use involces which stated separately the
actual amount of ocean freight, price of merchandise and insurance found to
violate section §10.28(j), General Order 4.

Licensed frelght forwarder willfully making false statement in connection with
an application for license or its continuance 1a effect found to violate section
510.9(c), General Order 4.

Iicense of frelght forwarder which engaged in illegal activity upon advice of
counsel and which formerly provided good and valuable service to the ship-
ping public allowed to be retained subject to certain requirements.

Gerald H. Ullman for Bolton & Mitchell, Ine., respondent.
Ronald D. Lee and Donald J. Brunner, Hearing Counsel.
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REePoRT

By e Commissron (Helen Delich Bentley, Chairman; Ashton C.
Barrett, Vice Chairman; James V. Day, George H. Hearn and
Clarence Morse, Commissioners)

The Commission ordered this investigation into the activities of
Bolton & Mitchell, Inc., a freight forwarder holding FMC license No.
516, to determine (1) whether respondent was in fact free from ship-
per connections; (2) whether respondent had falsified his application
for license as an independent ocean freight forwarder, subsequently
gave false oral answers in regard to its shipper connections, and other-
wise violated pertinent and specific provisions of General Order 4;
(8) whether respondent should continue to be licensed as an inde-
pendent ocean freight forwarder; and (4) whether respondent vio-
lated section 16 First, Shipping Act, 1916, by willfully obtaining
transportation for property at less than the rates otherwise
applicable.

Hearings * were held before Examiner Richard M. Hartsock, who
issued an Initial Decision.

Exceptions to the Examiner’s Initial Decision were filed by re-
spondent, who later moved to reopen the proceeding for receipt into
evidence of certain affidavits to support the testimony of its single wit-
ness and seeking a Supplemental Decision. Hearing Counsel replied
to the exceptions and urged denial of the subsequent motion of
respondent.

The Commission initially denied respondent’s motion, but later on
its own reconsideration reopened the proceeding for the limited pur-
pose of receiving respondent’s exhibits, while denying respondent’s
motion for a Supplemental Decision

1 During the course of the hearing in this proceeding, respondent had moved, pursuant
to Rule 10(sa) of the Commission’s Rules of Practice and Procedure, to have the record
held confidential, alleging it could not receive a full and falr hearing on a public record
because its response would invelve several foreign companies and indivduals who would
be adversely affected by respondent’s dsclosures. In support of the motion, BMI pointed
out that in order for T. Spencer, the active hend of respondent, to make a full and
compiete defenge it would be necessary for him to testify as to various business practices
of BMI's customers, who were overseas consignees. BMI advised that out of loyalty to
his customers, Spencer was reluctant to disclose thelr business practices if this infor-
mation were to become public and readily available,

The Examiner granted respondent’s motion and declared the record confidential. In
view of the above rullng by the ¥Bxaminer, respondent through ite witness Spencer
testified at some length as to the various arrangements BMI had with those overseas
principals whose shipments were involved in tbis procceding. After the close of the
hearings, the Examiner declassified the record on the grounds that it should not have
been treated as confidential in the first place since all the matters which might adversely
affect forelgn companies and individuals had already been offered in evidence by Hearing
Counsel.
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Hearing Counsel replied to respondent’s supplemental evidence, and
respondent requested permission to file an answer to Hearing Coun-
sel’s reply, which was denied.,

Faors

Bolton & Mitchell, Inc., applied for a license as an independent
ocean freight forwarder on January 15, 1962, At that time, it stated
that it was not controlled, associated, or connected with any shipper,
consignee, seller, or purchaser of shipments to foreign countries. On
the basis of representations in the application and a pre-licensing in-
terview with the active head of the business, Secretary Thomas A.
Spencer, BMI was granted independent ocean freight forwarder li-
cense No. 516.

Subsequently, in 1887, pursuant to a complaint of a New York City
exporter alleging that respondent was a competitor in a certain ex-
port transaction, the Commission conducted an investigation of re-
spondent in which Mr. Spencer was interviewed and an examination
of BMI’s corporate ledgers, i.e. cash disbursement ledger, sales ledger,
cash receipts ledger and check stubs, was conducted. Subsequently, a
gsecond interview was held with Mr. Spencer, at which time he was
given an opportunity to comment upon the results of this investiga-
tion. Mr. Spencer averred that BMI is engaged in a unique freight
forwarding business, approximately 90 percent of which involves com-
pany accounts ini South America. BMI originally engaged in forward-
ing auto parts, but has expanded to general commodities with approx-
imately 50 active accounts, Mr. Spencer stated that in its operation
all negotiations and transactions are conducted between the consignee
and the American supplier, and it merely consolidates the numerous
small orders from the various manufacturers on a single bill of lading
and account invoice pursuant to a copy of the purchase order for-
warded to it by the consignee. In response to the fact that respondent,’s
ledgers indicated BMI had “advanced” substantial sums ? in purchase
of merchandise for its consignees, Mr. Spencer established that Amer-
ican suppliers are reluctant to negotiate directly with South American
consignees, being fearful of not receiving remuneration for their
goods, and BMI merely acts as an intermediary and does not purchase
commodities for its own account for resale at a profit. Mr, Spencer ex-
plained that the supplier understands that BMT acts only as a freight
forwarder and not as an exporter; that no profit is realized on the
transfer of the merchandise to the consignes because BMI bills the

?During the period November 6, 1884 to April 80, 1007, BMI'a sales ledger showed
that 66 percent of the amounts posted to that ledger represented advances for merchandise.
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consignee only for the export amount advanced; that BMI takes no
title to the commodities nor does it have any other beneficial interest
in the shipment; and that BMI’s sole remuneration is in the form of
income derived from freight forwarder operations.

Certain inconsistencies between Mr. Spencer’s answers in the two
interviews and discovered facts became apparent. During the initial
interviews, the FMC investigator was persuaded to believe that re-
spondent’s operations were wholly that of an ocean freight forwarder.
Later, however, Spencer disclosed that respondent did in fact pur-
chase commodities, mark-up the merchandise price and sell said com-
modities to the consignee retaining the mark-up as remuneration for
various financing and “finding” services.® These facts were borne out
by the inspection of the operating ledgers.

In his Initial Decision the Examiner found that respondent BMI
did not continue to qualify as an independent ocean freight forwarder,
and accordingly recommended that its license should be revoked pur-
suant to section 44, Shipping Act, 1916, and section 510.9 of General
Order 4. In reaching this conclusion, the Examiner found that re-
spondent was not independent of shipper connections as defined by
gection 1 of the Act, and that it had been operating contrary
to such definitions. The Examiner further held that respondent vio-
lated section 16, First Paragraph, of the Act; section 510.5 (e) of Gen-
eral Order 4, by failing to set forth its license number in its letterhead,
invoices, and shipping documents used in conducting its ocean freight
forwarder operations; section 510.23(d) by reporting false informa-
tion to its principals; section 510.23(e) by knowingly withholding
information from its principals concerning the actual price of mer-
chandise; section 510.23 (f) by failing promptly to account to its prin-
cipals; section 510.23(h) by filing false documents; section 510.23(j)
by failing to use invoices which stated separately the actual amount of
ocean freight assessed by the common carrier, the actual insurance rate,
and the actual price of the merchandise purchased; and section 510.9
(¢) by willfully making false statements to the Commission. Respond-
ent at the oral hearing has urged the Commission to review de novo
the entire record and make its own decision. Following an extensive
review of the record, we are in general agreement with the Examiner
and make our own findings as follows:

» Respondent explained these “services” as “finding" and securing the required Amert-
can suppliers, obtaining guotations, technical data and samples, to permit the overseas
consignee to decide upon a product and issue instructlons to the respondent to purchase
the item. Speucer entitled this a *“start-up” service, and testifled that the consignee agreed
to BMI reteilning a mark-up or cash discount for the start-up service or for the separate
service of purchasing the commodities in additlon te the forwarding fee.

15 PM.C.
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Six transactions form the basis of the Examiner’s decision. In the
E. 8. DeLaney, 8/A file, no pertinent papers indicate respondent’s
ocean freight forwarder’s license number. Also, in this file a “finders”
fee of $76.10 is included, and considered by respondent to be its profit
on the transaction; however, terms of the agreement establish a con-
fidential 214 percent resale discount with a notation “do not show dis-
count on your invoice.” Total billing in the invoice was $1,520.68, but
only $1,488.98 was paid to the supplier. Respondent admitted that it
retained the additional income, and later testified that E. S. DeLaney
agreed to this procedure. The Mial 8.P.A. Ttaly file establishes that
respondent charged his client $925 for a “purchasing service” for
services rendered, and also retained a 3 percent resale discount which
was not set out on the seller’s invoice, amounting to $586.50 and which
was not posted on the income account. Respondent contended its cli-
ent did not wish to have the three percent discount shown on the in-
voice because this would prevent the foreign importer from obtaining
the full dollar exchange on the total value of the shipment. No cor-
respondence in this file contained respondent’s ocean freight forward-
er’s license number.

The Lee Filter de Peru S.A. file shows technical services and finders
fee of $3836.78, a financing fee of $202.04, and among others, a special
handling fee of $323, Respondent’s ocean freight forwarder license
number does not appear anywhere on the documents supporting this
transaction, A notice on the purchase order reads “Please invoice at
prices shown and allow confidential discounts as shown under terms.
Please do not show these special discounts on your invoice.” The many
monetary gyrations in this transaction fail to hide the fact that re-
spondent retained $386.73 as “technical services and finders fees”.
Furthermore, respondent cannot adequately account for the secrecy
surrounding the confidential discount other than to profess that its
client instructed that the transaction be so handled.

In the Invictus Radio e Televisao Ltda, Sao Paulo, Brazil, trans-
action, respondent again failed to utilize its ocean freight forwarder
license number on the purchese order. Here also respondent with-
held two percent of the invoice figure, éxplaining that such sum was
retained for purchasing and other services.

The transaction concerning the Industrial Brawns S.A. Lima, Peru,
again contains no FMC license number, In this transaction, no confi-
dential discount was requested, but by the use of Blandy Paper Com-
pany blank invoice forms it was made to appear that the suppliers
cost more than invoiced by Blandy and that the return to respondent
on the transaction vis-a-vis the merchandise aggregated $452.23. When
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confronted with these facts by the investigator, Spencer stated that
respondent had reelized a profit of $452.23 on the merchandise value
billed to Industrial Brawns.

In the first Caja National de Seguro Social, Lima, Peru transaction,
respondent shipped 13 ambulances to South America at a cost to the
client of $44,854.03, while paying $43,256 to the supplier. The differ-
ence of $1,598.03 was retained by respondent as a profit on the sale of
the merchandise. Also, the insurance rate on the cargo was inflated.
First Spencer told the FMC investigator that the increase was a “pen-
alty coverage provision”, but later when confronted stated that the
purchaging agent had requested him to inflate the ocean freight and
insurance rates and charge them to the client.

Respondent argued in its brief that since it was dealing with the
purchasing agent, it had ne requirement or responsibility of disclosure
to the client.

The second Caja National transaction involved respondent’s pur-
chase and sale of 13 “rural dispensaries” (rural medical vehicular dis-
pensaries) and shows that the same procedures as in the prior trans-
action were followed ; that is, & mark-up of the merchandise, a charge
of 214 percent of the marked up purchase price as 2 purchasing service
charged, a false statement of the ocean freight, a false computation of
the insurance, and the remittance to the agent of the inflated ocean
freight and insurance charges to its account with respondent in New
York.

Respondent’s argument that it is a “consignee forwarder” and that
it was necessary and in the best interests of its clients for BMI to op-
erate in the manner described above in no way alters the clandestine
character of the operations. Nor do we find respondent’s arguments
that it did not violate pertinent regulations persuasive. The testimony
of respondent does not comport with the established facts of the rec-
ord, which clearly demonstrate subterfuge and deceit. In several cases,
the DeLaney file in particular, no actuel “start-up” work was per-
formed. In most of the transactions relatively little “purchasing work”
was likewise performed. The record as established in the initial finding
of fact conclusively shows that the FMC investigator was persuaded
to believe that respondent’s operations were only that of a licensed
ocean freight forwarder, but later upon confrontation, Spencer ad-
mitted to the contrary that respondent was engaged in the purchasing
of commodities involving the mark-up of the merchandise price, the
retaining of a profit thereon, the financing of the merchandise, and the
disposition of funds as found. Further, when confronted with the in-
vestigator’s résumé statement of the transactions, although not signing
the document, Spencer did affirm its correctness.
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In the transactions discussed, in each instance respondent through
its own purchase order and holding itself out as a principal (not as
an agent for others), purchased merchandise, marked up the mer-
chandise value, made a profit thereon or received income therefrom,and
subsequently transferred its propietary interest therein to consignees
in South America. In so doing, respondent became a self-denominated
séller and shipper of merchandise.

Respondent’s activities as spread on the record before us clearly es-
tablish respondent has violated the following provisions of the Com-
mission’s General Order 4:

None of respondent’s documents used in these transactions contained
BMI'’s freight forwarder license number in violation of General Order
4, Rule 510.5(e). Respondent has also violated Rule 510,28(d) by re-
porting false information to its principals; Rule 510.23(e) by know-
ingly withholding information from ita consignee concerning the
actual price of merchandise ; Rule 510.28(£) in failing to “promptly ac-
count? to its consignees for any overpayment of the merchandise price;
Rule 510.23(h) by filing false documents; and Rule 510.23(j) by fail-
ing to use invoices which listed separately the actual cost of ocean
freight assessed by the common carrier, the insurance rate, and the
price of merchandise it had purchased for its consignees.

There remains what is perhaps the paramount issue in this pro-
ceeding, whether or not Bolton & Mitchell’s conduct renders it free
from shipper connections as required by statute and thereby should
respondent continue to be licensed as an independent freight for-
warder. Section 1, Shipping Act, 1916, specifies the criteria for inde-
pendent ocean freight forwardérs as follows:

An “Independent ocean freight forwarder” is a person carrying on the business
of forwarding for a conslderation who is not a shipper or conslgnee or a seller
or purchaser of shipments to foreign countries, nor has any beneficlal interest
therein, nor dlrectly or indirectly controls or is controlled by stuch shipper or con-
signee or by any person having such a beneficlal interest.

“Beneficial interest” is defined in General Order 4,46 CFR 521(1)
as follows:

(1) The term “beneficial interest” for the purpose of these rules includes, but
{s not limited to, any llen interest in; right to use, enjoy, profit, benefit, or re-
celve any advantage, efther proprietary or fihancial, from ; the whole-or any part
of a shipment or cargo, ariging by financing of the shipment or by operation of
law or by agreement, express or implied, provided, however, that any obligation
arising in favor of a licengee by reason of advances of out-of-pocket expenses in-
curred in dlspatching of shipments shall not be deemed & beneflcial interest.

In his decision, the Examiner concluded that respondent had acted
a8 a principal, purchasing the merchandise, marking up its value and
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retaining a profit on received income from such mark-up, and subse-
quently transferring its proprietary interest in the commodities to the
consignee in South America. In so doing, respondent became a seller
and shipper of merchandise, and thereby does not continue to qualify
as an independent ocean freight forwarder as defined by the Act.

'We think the evidence of record is conclusive that Bolton & Mitchell
does not possess the required independence from shipper connections
in compliance with the statute. It is not independent because it acted
either as a purchaser of shipments to foreign countries (as purchas-
ing agent of the consignee), or as a person having a beneficial interest
in shipments to foreign countries (as a financier of the merchandise),
or a seller and shipper of shipments to foreign countries (as one who
has exercised proprietary rights over the merchandise). By retaining
a proprietary interest in merchandise and collecting compensation
from the carrier for shipment thereof, BMI did willfully obtain trans-
portation by water at less than the rates or charges as would other-
wise be applicable, violating section 16 First of the Act. Under most
circumstances, willful violations of law of the nature set forth above
would be sufficient standing alone to revoke respondent’s freight for-
warder license. However, we note that the record establishes that Bol-
ton & Mitchell embarked upon this illegal activity only after consul-
tation with counsel.* While the actions of respondent are violations of
the law, nevertheless we are disinclined at this time to revoke respond-
ent’s license and deprive him of his livelihood when respondent ap-
pears to have acted in good faith upon the advice of counsel. Further-
more, Bolton & Mitchell has been operating as a licensed freight for-
warder for the past ten years, and formerly provided good and valu-
able service for approximately forty years without serious complaints.

Accordingly, we find that respondent has violated section 16 First
of the Act by willfully ® obtaining transportation by water at less than
the applicable rates as a result of its receiving compensation on its own
shipments, and has violated Commission General Order 4, to wit:

§ 510.5(e)—Cailing to show license number on involces and shipping documents;
§ 510.23 (d)—imparting false information to its principals;

§ 510.23 (e)—withholding information as to actual price of merchandise ;
§ 510,23 (f)—+Failing to promptly account to its prineipals;

4In response to Commissioner Morse, questioning how long counseel had served re-
spondent, counsel answered :

“Since this proceeding began. Well, no. He came to me and asked me about the legality
of his financial matters, and I advised him when this got into the general order four,
that he could finance the shipments so long as he did not retaln a lien upon the goods,
and I think I am right, that the rule says you have a bemeficial interest on the goods If
you have a lten arising from the the financing, and sinee his financing did not have & Hen,
1 8aid he could do it, and that is the first time I advised him on a legal basis.”

5 See Administrative Procedure Act, § U.8.C. § 551, 568,
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§ 510.23(h)—filing false documents;

§ 510.28 (1 )—falling to use invoices which stated separately the actual amount of
ocean freight, price of merchandise and insurance; and

§ 510.9 (¢c)—wlllfully making false statements in connection with an application
for a license or its continuance in effect.

We further find that Bolton & Mitchell is not independent of ship-
per connections as required by section 1 of the Act, and has operated
in violation thereof. We will not, however, revoke respondent’s inde-
pendent ocean freight forwarder license No. 516, but we hereby order
respondent Bolton & Mitchell to cease and desist from the activities
herein found to violate the Shipping Act, 1916, and other pertinent
Commission regulations or orders, if it desires to maintain its license.
Furthermore, respondent shall submit within 90 days from the date of
service of this Report and Order a full report to the Commission on
the manner in which it has complied with the requirements to cease
and desist, as heretofore set cut. Additionally, within one year from
the date of service of this Report and Order, a complete examination
of respondent’s activities will be performed to assure that respondent
is acting in compliance with the decision herein.

[sEAL] (Signed) Frarcis C. HurnEY,
Seoretary.
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Docker No. 70-9

Borron & MircurLL, INc.—INDEPENDENT OcEAN FrEIGUT
Forwaroer Lircense No, 516

ORDER

This proceeding was initiated by the Federal Maritime Commission
to determine ¢nfer alia whether Bolton & Mitchell, Inc., continues to
qualify as an independent ocean freight forwarder and whether its
license, No. 5186, should be continued in effect or revoked, and the Com-
mission has fully considered the matter and has this date made and
entered of record a Report containing its findings and conclusions
thereon; which Report is hereby referred to and made a part hereof.
The Commission found that Bolton and Mitchell, Inc., did not possess
the required independence from shipper connections necessary to be
an ocean freight forwarder but declined to revoke Bolton and Mitch-
ell, Inc.’s license as an independent ocean freight forwarder due to
mitigating circumstances, but subjected the retention of said license
to certain specific conditions.

Now therefore, it is ordered, That Bolton and Mitchell, Inec., be
allowed to retain its license as an independent ocean freight forwarder
subject to the following conditions:

1. Bolton and Mitchell, Inc., shall immediately cease and desist from
all activities found in the Report to violate the Shipping Act, 1916,
and certain Commission regulations or orders; and

2. Bolton and Mitchell, Inc., shall submit in the form of an affidavit
a full report to the Commission on the manner in which it has com-
plied with the requirements to cease and desist, as heretofore set out,
within 90 days of service of the Report and Order. If Bolton and
Mitchell, Inc., fails to submit the required report, its license as an in-
dependent ocean freight forwarder will be revoked without further
proceedings.

15 F.M.C.
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It is further ordered, That to insure compliance with this Order a
complete examination of Bolton and Mitchell, Inc.’s activities will be
made within 1 year from the date of service of the Report and Order
in this proceeding to determine whether respondent is acting in keep-
ing with the decision herein.

By the Commission.

{sEaL] (Signed) Franas C. HurnEey,
Secretary.
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Docrer No. 69-57

AcreEMENT No. T-2336—NEWw York SHIPPING ASSOCIATION
CooPERATIVE WORKING ARRANGEMENT

Nos. T1-2, 71-8, 71-26, anp 71-84. TransamMERICAN TRarrrr Trans-
porT, INcC., SEaTRAIN Lines, INc., DanErs & Kexweoy, Inc.,
Caanoris America Lines, INc.,, Greex Ling, INc., Home Link
Agency, INc., INcres Ling

.

Tue NEw Yor SuiepiNe AssociaTionN, INc.

June 9, 1972

Agreement No. T-2390 of the New York Shipping Association, providing an as-
sessment formula to meet certain fringe benefit obligations in collective bar-
gaining agreements with the International Longshoremen’s Association,
AFI-CIO, when subjected to certain modifications, found not to be unjustly
discriminatory nor unfair as between carriers, shippers, exporters or im-
porters, nor to be otherwise unlawful in violation of the Shipping Act, 1918,
Agreement No. T-2390, as modified herein, approved.

Alfred Giardino, 0. P. Lambos and Donato Caruso for respondents,
the New York Shipping Association and its members.

Edward D. Ransom for intervener, the Pacific Maritime Associa-
tion.

Stanley 0. Sher, Alan S. Davis and Joseph Adams for interveners,
States Marine International, Inc., Isthmian Lines, Prudential-Grace
Steamship Co., Atlanttrafik, Barber Lines, Blue Sea Line, Concordia
Line, Hellenic Lines, Hoegh Lines, Meyer Line, Nedlloyd Lines, and
Norwegian America Line.

Ronald A. Capone, John Williams and Russel T. Weil for inter-
vener and complainant, Transamerican Trailer Transport, Inc.

Neal M. Mayer and Marvin J. Coles for intervener and complainant.
Seatrain Lines, Inc., and for complainants, Chandris America Lines,
Inc., Greek Line, Inc., Home Line Agency, Inc., and Incres Line.
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Gerald A. Malia and Pawl J. McEligott for intervener, Sea-Land
Service, Inc.

Alan F. Wohlstetter for interveners, the United Fruit Co. and Wal-
lenius Line. )
Herbert Rubin, Philip Elman and Oecelia H. Goets for intervener,

Wolfsburger Transport-Gesellschaft m.b.H.

Joseph F. Kelly, Jr., for complainant, Daniels & Kennedy, Inc., and
for intervener, the Madden Corp.

Walter E. Moloney and Bradley R. Coury for interveners, Ameri-
can Export Isbrandtsen Lines, Inc., Atlantic Container Line, Dart
Steamship Co., Moore-McCormack Lines, Inec., Hamburg America
Line and North German Lloyd.

Robert M. Vorsanger and Frederick M. Porter for interveners,
American Sugar Company and the American Sugar Refining Com-
pany of New York,

William W arner for intervener, Wilford & McKay, Inc.

William F. Giesen for interveners, Universal Terminal & Stevedor-
ing Corp., International Terminal Operating Co., Inc., Pittston Steve-
doring Co., Inc., John W. McGrath Corp., Bay Ridge Operating Co.,
Inc., Nacirema Operating Co., Inc., and Northeast Stevedoring Co.,
Inc.

Samuel H. Moerman, Avthur L. Winn, Jr., and F. A. Mulhern for
intervener, the Port of New York Authority.

Mario F. Escudero, Dennis N. Barnes, Edward Aptaker and Robert
A. Peawy for intervener, the Commonwealth of Puerto Rico.

Donald J. Brunner and Norman D. Kline as Hearing Counsel for
the Federal Maritime Commission.

SUPPLEMENTAL REPORT ON REOPENED PROCEEDING
AND ON CONSOLIDATED PROCEEDINGS

By THE Commission: (Helen Delich Bentley, Chairman; Ashton C.
Barrett, Vice Chairman; James V. Day, Commissioner)

On November 20, 1970, we issued a Report and Order in Docket No.
89-57 (14 FMC 94) which basically adopted the Presiding Examiner’s
findings but was in disagreement with his treatment of two major
issues, i.e., the trade from Puerto Rico to the Port of New York, and
automobiles, trucks and buses. Our decision, which appended the Ex-
aminer’s initial decision served on August 13, 1970, provides a back-
ground to the current proceedings and must be read in conjunction
with this Report. The ideas formulated in the prior Report provide
the routine ingredients of our inquiry into the impact upon these issues,
including the several new ones presented in the reopened and con-
solidated proceeding now before us.
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The agreement (T-2390) under consideration is a cooperative work-
ing arrangement by the members of the New York Shipping Associa-
tion (NYSA) comprised of ocean carriers, stevedores and other
employees of maritime labor, designed to assess members and non-mem-
bers for monies needed to finance certain fringe benefit obligations
arising out of a collective bargaining agreement between NYSA and
the International Longshoremen’s Association. In our prior decision
we determined that all cargoes to and from Puerto Rico and the Port
of New York should be treated under the “excepted cargo” status pro-
vided under the excepted cargo provision of the agreement. Addi-
tionally, we determined that automobiles, trucks and buses as treated
under the agreement should be approved as submitted. In all other
areas of dispute we agreed with the Presiding Examiner.

Subsequent to our decision, NYSA petitioned for reconsideration of
our treatment of the Puerto Rican trade and, on the basis of numer-
ous pleadings and the new issues arising from the filing of complaints,
we reopened Docket No. 69-57, and consolidated two cases which had
commenced with the filing of complaints.* In view of the dispute over
data and the increased assessments since the time of our earlier Report,
we indicated that we would reevaluate our treatment of the many and
varied interests including automobiles, trucks and buses. Ever mind-
ful of the data and statistical problems presented in the prior hearings
we noted in our Order that it was “expected that the parties will at the
very least stipulate or agree upon a set of basic financial data and fig-
ures * * * and the parties should present alternative proposals,
backed by arguments that could provide more equitable solutions to
the wide differences still apparent.” ?

In his decision on the reopened proceeding served September 22,
1971, the Examiner departed from his previous decision where he had
provided relief to a portion of the Puerto Rican trade assessment and
had reduced the automobile assessment from a 20 percent measure-
ment-ton to 18 percent. Instead, he approved the rate of assessment
adopted by the NYSA for both.

Additionally, he concluded that newsprint should also bear the as-
sessment as provided in the agreement and that the complaints con-
solidated with the reopened proceeding, insofar as they protested the
increase in GAI were without merit.

Exceptions to the Examiner’s decision were filed by the Puerto
Rican carriers, Transamerican Trailer Transport, Inc. (TTT), Sea-
train Lines, Inc. (Seatrain), and Sea-Land Service, Inc. (Sea-Land) ;
the automobile interests, Wolfsburger Transport-Gesellschaft m.b.H.

1 Two additional complaints were filed and nisc consolidated in the reopened proceeding.
2 Order Reopening Proceeding and Consolidation, served March 11, 1870,
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(Weobtrans) and Wallenius Line (Wallenius) ; the newsprint interests,
Daniels & Kennedy, Inc. (D & K), and the Madden Corp. (l\:lu,dden) ;
the four complainant passenger lines, Chandris American Ifmes, Inc,,
Greek Line, Inc., Home Line Agency, Inc, and Incres Ll.nes (pas-
senger lines) ; the Commonwealth of Puerto Rico and Hearing C?un-
gel. NYSA and the breakbulk carriers® (with one minor exception)
support the Examiner’s decision. We heard oral argument.

The major issue to be decided in this lengthy, complicated and
hotly contested proceeding has been the determination of the rate
of assessment to be imposed for those carriers serving the Puerto
Rican trade, and the automobile and newsprint interests. The salient
facts often in dispute, notably in the statistical arena, have been ade-
quately resolved by the Examiner. Many of the legal problems, par-
ticularly those posed by the passenger lines, have also been correct.l'y
answered by him. In fact, since we are attaching his decision to this
Report, no useful purpose would be served by getting out at length
the evidence before him relating to these problems. It is sufficient to
say that he had a great mass of material before him in which he
weighed contending considerations and conflicting evidence in
framing his decision, There was before him, as there is before us now,
a clash of adversary argument exploring every aspect of & multi-
faceted situation embracing conflicting and demanding interests.
We will not attempt here to repeat the basic background, facts and
views contained in our prior decision, and we find it unnecessary to
repeat much of what appears in the Examiner’s decision attached
hereto. Since, #8 before, we disagree not with the factual presenta-
tion expressed in his decision, we need only point to our areas of
disagreement where we have placed, in the main, a differing degree of
weight on the evidence which leads us to certain conclusions not
reached or treated by him.* '

In our earlier decision we found that the Examiner failed to give
sufficient consideration to certain factors which led us to conclude
that the Puerto Rican trade deserved some degree of special considera-
tion in computing its assessment. We were primarily impressed with
the steady growth in hours and tons carried in this trade which trans-

o States Marine International, Ine., Isthmian Lines, Prudential-Grace Steamship Co.,
Atlanttrafik, Barber Lines, Blue Sen Line, Concordia Line, Hellenle Lines, Hoegh Lines,
Meyer Line, Nedlloyd Lines, and Norweglan America Line,

4The particular portions of the Presiding Hxaminer's decision discuesed here will be
polnted out by reference to the initlal decision attached. We will not attempt or find it
necessary to etrike or comment upon each and every sentence, phrase, or otherwise, that
might be contrary to our conclusions expressed herein. Once agaln, we agree with his
presentation of the facts and his dlsposition of all the other issues not treated {n our
report—our disagreement lles mainly in his conolusfons with reepect to those fssues treated
here,
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lates to increased work opportunities for the longshoremen. That
factor, however, was not our only consideration, for we also recog-
nized the peculiar status of the Puerto Rican economy and its de-
pendence upon low-cost ocean transportation. In his most recent
decision, the Examiner, however, has adopted and agreed with the
position of the NYSA and its breakbulk carrier interveners, namely,
that this trade should be assessed on the same combination man-hours
and tonnage basis as is regularly provided in the Agreement for other
containership, ro-ro and other carriers in other trades.

Briefly, the nub of his conclusion in treating this trade as originally
proposed and submitted by the NYSA probably can be found in his
observation that “on a dollars and cents basis, which is what these
proceedings are all about, the most logical basis of assessment must be
related to dollars of revenue and therefore to revenue tons of cargo
handled, rather than to longshore hours.”® Additionally, while
noting that tons carried must be entitled to a greater weight in reaching
a just conclusion to the assessment problem, he concluded that “hours”
was the key in the past and “tons” will be in the future.® In denying
this trade favored treatment he observed that other trades serving
the Port of New York would be disfavored by the imposition on them
of higher assessments to make up for assessments not collected from
the Puerto Rican trade.” He concluded that, to the extent that the
foreign trades would be disadvantaged by cargo diversion and to avoid
undue discrimination between the various trades of NYSA, “the
fairest action under all the circumstances would be to spread the as-
sessment herein on the same basis for all trades. * * *” ¢ Finally, he
reasoned that all carriers recognize in a general way that the assess-
ments of the ILA labor fringe benefits are: _
an industry prodlem, and that all carriers must share not only in the benefits of
the ILA contract, but algo in the costs of the contract. Some carriers and partles
seek exceptions to the uniform assessment basis of T-2890. But, granting an ex-
ception here and another exception there has a snowballing effect, and the re-
sult of granting too many exceptions can only be chaos. Bxceptions must be
limited to recognized hardships and no others.*

However, the unfairness of the Examiner’s result is particularly
emphasized when we consider the plight in which it leaves the carriers
serving the Puerto Rican trade. Obviously, we are not here dealing
with the fine writing in an insurance policy. In this proceeding the
arguments have extended far beyond the comparatively narrow issue

5 Pregiding Examiner’s Deeiston, September £2, 1971, 15 FMC 291,
8 14. 15 FMC 298.
714. 15 FMC 810.
21d. 15 FMC 810.
®Id. 156 FMC 811.
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involved ; i.e., how the costs for the labor fringe benefits should be
distributed. At one extreme the carriers in this trade seek the excepted
cargo status ($1.84 per man-hour) compared to the opposite extreme of
NYSA, which urges assessment comparability with the containerized
operators in the foreign trades ($5.97 per ton).** Between these two
extremes are the proposals submitted by Hearing Counsel.

In a proceeding of this nature we are duty bound to exercise discre-
tion which means to weigh contending considerations and conflicting
evidence as a matter of judgment in framing a decision to meet the
needs of this cese. In assessing the benefits received and cost burdens
incurred by the parties from a stable labor force during the period of
the NYSA and TLA contract, there is no caleulus by which they can be
equally distributed. We have been forced to deal with elusive and
sometimes contradictory financing of the labor fringe benefit costs,
which in their nature are not within the usual province of our con-
giderations. In balancing the path of the extreme positions presented
to us, we have found considerable merit to the proposals submitted by
Hearing Counsel. First, these proposals were not fully treated by the
Examiner, since the parties had not had the opportunity to comment
fully on them prior to the rendering of his decision.'* And even though
the Examiner observed that the only compromise solution “with the
most substantial merit is the T-2890 compromise”,** we think he was
without benefit of argument and considerations that developed in the
pleadings and oral argument presented to us. Secondly, while we
recognize that the Shipping Act under which we function does not set
up machinery for conciliation, mediation, arbitration, and adjustments
of disputes to be invoked if negotiations fail, it does however, impose
upon us a duty to devise solutions within the framework of our
statutory mandates. It was in this framework that the Chairman of
the Commission at the completion of oral argument provided an
occasion for the parties to attempt to resolve the differences among
themselves and report back to the Commigsion. In affording the par-
ties the opportunity to bargain anew in an effort to devise solutions
for the troubles which beset the Agreement, it was made clear that such
bargaining would not trample on our statutory duty to decide the
case. Out of this opportunity provided by the Commission, counsel rep-
resenting the automobile interests (Wobtrans and Wallenius) and
the newsprint interests (D & K and Madden) notified us that they
would accept the offer of settlement as outlined by Hearing Counsel

1 geatrain, TTT and the passenger lines alsc ineist even that the increase of the hourly
payment for GAI was not authorized. However, we agree with the Examiner's treatment of
this tssue and his cenclusions. See Id. 18 FMC 802, 804,

114, 18 FMC 808,

w714, 15 FMC 808,
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with respect to their interests. Finally, we look upon the proposals
of Hearing Counsel not simply as a compromise for its own sake but
as proposals which are substantially supported by the record. In
each area that they have offered proposals, i.e., the Puerto Rican trade,
automobiles and newsprint, we find their reasons persuasive and sup-
portablo and, accordingly, we set them forth below in substantially
the manner presented to us in their briefs.® Additionally, we are not
adopting the Examiner’s conclusions on the Puerto Rican trade issue
because we agree with Hearing Counsel that his determination im-
poses on the Puerto Rican trade at this time an unnecessarily severe
increase in costs, including the so-called “shortfall” which is mainly
attributable to conditions occurring in the foreign trade and gives
little or no consideration to the peculiar economic problems which af-
fect the Commonwealth of Puerto Rico. As will be shown below, in our
opinion, Hearing Counsel’s compromise solution would require the
trade to bear its fair share of clear industrywide costs while giving the
trade special consideration by leaving it in the “excepted” category for
other purposes. Similarly, for automobiles and newsprint, the com-
promise solutions offered by Hearing Counsel would, in our opinion,
lessen the severity of the drastic increases in costs which those com-
modities would have to bear under the Examiner’s decision at this
time, while not exempting them from an increase which gives due
consideration to the benefits which these commodities derive under
the labor contract.

The major issue in the reopened proceeding is that relating to the
rate of assessment for carriers serving the Puerto Rican trade. Our
decision of November 20, 1970, placed this trade in the “excepted”
category, le., to be assessed on a man-hour basis, at the time of the
decision, $2.559 per man-hour. Since that time, on December 7, 1970,
that rate was increased to $3.394 by the Board of Directors of the
NYSA.

The NYSA contends that the Puerto Rican trade ought to be placed
in the regular man-hour/tonnage level of assessment. The NYSA
submits data that indicate that the trade is substantial and can bear
the burden of the higher assessment and that it benefited greatly when
the NYSA persuaded the ILLA to abandon its early demands for re-
strictive conditions on containerized operations, especially those relat-
ing to stuffing and stripping. Furthermore, the NYSA contends that
all fringe benefits are interrelated and are industry costs which all
trades should assume. In early June 1971, using data current at that

18 We have, of course, reviewed carefully the arguments presented in the exceptlons, as
well as those presented in opposition to the proposals of Hearing Counsel, Accordingly, we
think it is necessary to provide the full position and arguments of Hearing Counsel.
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time, the NYSA estimated that the labor contract would end with a
deficit of $8,376,522, which could have been avoided had the Puerto
Rican trade paid a greater share of costs as per the regular man-hour/
tonnage level, Again, using data available at the time, the NYSA
estimated that the Puerto Rican trade had realized a savings of ap-
proximately $6,500,000 over the life of Agreement No. T-2390 by being
placed in the “excepted” status. It was also estimated by the NYSA
that on a per ton besis the Puerto Rican trade paid only $0.90 com-
pared to $4.02, $2.60, and $2.54 for breakbulk, containerized, and ro-ro
generally.

Whether these estimates of deficit and costs are reliable, and as with
most other data in the record, they are vulnerable to attack because
they rely on data current at the time and since revised, they persuaded
the Board of Directors of the NYSA that an increase in the assess-
ment rates was necessary. There have been four different changes in
aesessment, three affecting the tonnage assessment, and one, the “ex-
cepted” man-hour. The tonnage rate has increased from $1.23 to $1.73
to $2.28 to the present level of $3.28 whereas the “excepted” level has
increased from $2.559 to the present level of $8.394 per man-hour, all
of which are assessed against the carriers under the terms of“the
agreement.

Other significant facts about the Puerto Rican trade, which are
consistent with evidence developed on the earlier record in this pro-
ceeding, further explain the besis for the NYSA’s contentions. As
Mr. Carter, President of TTT stated, “the Commission was totally
correct when it found that the New York-Puerto Rico trade * * *
has provided a steady growth for years resulting in increased work
opportunities. That steady growth is still continuing, and at even a
more accelerated rate.” Mr, Carter offered this evidence to refute
the NYSA’s allegation that Puerto Rican hours had dropped to 768,
810, an estimate which is clearly understated by a substantial amount
and to demonstrate that even at the “excepted” man-hour level, the
Puerto Rican carriers are contributing their fair share toward costs
of fringe benefits.

By Mr. Carter’s calculations, in the year 1970-71, the Puerto Rican
trade would contribute $2,837,708 toward fringe benefits at the rate of
$2.559 per man-hour, which includes $0.72 per hour for vacations and
holidays, a fund not subject to Agreement No. T-2390. Even with this
extra contribution toward vacations and holidays, this trade con-
tributes only 8.68 percent of the total T-2390 expenses of $77,081,369
for that year. Over the life of the agreement, however, according to
Mr. Carter’s calculations, the trade contributes $3,809,580 at the $1.71
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and $1.84 per man-hour levels (ie., without vacations and holidays),
compared to total expenses of $148,005,142, or approximately 2.6 per-
cent. Mr. Carter’s own exhibit, however, shows that the Puerto Rican
trade comprises approximately 10.15 percent of total tons moving
through New York. In the earlier record, Mr. Carter had calculated
that Puerto Rican tons represented some 9.5 percent of the total for
the year 1969/70 (2,680,000 out of 27,480,000). Other evidence of rec-
ord shows the Puerto Rican proportions of assessable tons to be 10.4
percent for both 1969/70 and 1970/71.

The Puerto Rican carriers dispute the NYSA’s contentions regard-
ing deficits. They have attempted to break out each account to de-
termine where a deficit, if any, actually occurs, and contend that such
deficit appears if at all in the shortfall account for which the Puerto
Rican trade cannot be held responsible. Since our decision of Novem-
ber 20 held it proper to relieve the Puerto Rican trade of costs of
shortfall since the trade has continuously increased in man-hours of
employment, both TTT and Seatrain have explored the possibility
that the NYSA is attempting to shift shortfall costs onto the trade
improperly.

TTT’s and Seatrain’s exercise, while perhaps sound in principle, is
itself of questionable reliability. The NYSA does not break out in-
come for each account in the ordinary course of business. It did so
for purposes of isolating shortfall and to show the Puerto Rican con-
tribution minus shortfall. However, both Seatrain and TTT have
utilized the data in exhibit 102, especially the cost per ton for GAI
(for 1969/70 and 1970/71, $0.647 and $0.959) in an attempt to match
income with expense and to show that the GAT account has either a
surplus or very small deficit. From this, TTT and Seatrain conclude
that the NYSA is attempting to shift the costs of the shortfall deficit
onto the Puerto Rican trade contrary to the Commission’s decision.

In using the NYSA data in Exhibit 102, of course, TTT and Sea-
train are relying on data derived from an exhibit prepared for limited
purposes based on data current at the time. Moreover, their exercise
would not properly match income and expense for the GAT account
since $0.647 and $0.959 per ton are NYSA figures which include con-
tributions toward GAI equivalent hours for pension, welfare and
clinic, whereas equivalent hours expenses have been removed by TTT
and Seatrain in accordance with their contentions that it does not
belong in the GAT account. The result would have to be an overstate-
ment of income in the GAT account.

Even if these various imperfections were to be corrected, in our
opinion the need for such exercise can be avoided provided that an
equitable revision to the formula can be made.

156 F.M.C.
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Regardless of the contentions of TTT and Seatrain regarding a
surplus or minimal deficit in the GAT account, the record shows that
the costs of GAT have mushroomed drastically and that such increases
could not have been anticipated. No one disputes the fact that the
NYSA Assessment Committee had estimated GAT costs to be $15,-
800,000 for 1969/70 and $15 million for 1970/71. These were estimates
employed by the Committee which was advised that the final figures
might vary substantially because of a number of factors. GAIL, unlike
the fixed obligation for pension, welfare and clinic ($30 million and
$19,800,000 for 1970/71, respectively), varies depending upon the
number of recipients of payments, equivalent hour payments to pen-
gion, welfare and clinic, and vacation funds, ete.** The Assessment
Committee did not anticipate the “fantastic escalation”, as Captain
Evans described it, that took place in the number of men who found
themselves beneficiaries of the GAI, nor the breakdown in the prior
day ordering system which also increased costs. Since the inception
of GAT in 1964, the costs of this particular guarantee had necessitated
periodic increases from an original $0.02 per man-hour, to the present,
including such rates as $0.12, $0.22, and $0.55.

According to a statement issued by Coopers & Lybrand, a firm
of certified public accountants, the cost of GAI for 1969/70 was
actually $24,340,472. This is almost $9 million over the earlier estimate.
For 1970/71, the NYSA estimates GAI costs to be $31,756,842, This is
almost $17 million over the edrlier: estimate. Perhaps the estimate
for 1970/71 is too high. Nevertheless, it is clear that the earlier esti-
mates of the Assessment Committee were far off the mark and that
costs of GAT have eacalated substantially, Some explanation for this
development may be found in the breakkdown of the PDO system which,
had it worked, would have reduced costs, by overall decline in hours
of employment at the port, or by possible undue advantage taken by
some members of the labor force. Whatever the reason, it is evident
that this particular contractual guarantes made by the industry in
1968 has heen costly. Under the previous ILA contract, GAIL costs
had required no more than $0.12 per man-hour for funding, whereas
at the time of the last assessment on the man-hour basis in early

U TTT and Seatrain also dispute the inclusion of certaln expense items In the GAI
account and would reduce that account by eliminating certein items above the payments
to recipients, such as equivalent hour expense for vavatlons, pension, welfare, and medical
funds. Beatraln also disputes certaln administrative allocations attributable to prior day
ordering (PDO). Nevertheless, these items of expense except for PDO have apparently
been inclyded In the GAI account from its inception In 1066, according to the administirator
of the fund, Capt. Haynes, In the case of equivalent hour payments, thls was required by a
declslon of Arbitrator Theodore W. Kheel which went againist the NYSA, Significantly,
both TTT and Seatrain have paid $0.55 per men-hour toward GAI even though this figure
was designed to cover the disputed Items of expense.
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1970 the rate of assesment of GAI had risen to $0.55. Unlike short-
fall, GAI was not one of the items for which the Commission found
the Puerto Rican trade free of any responsibility. The Puerto Rican
carriers, under the “excepted” category, were and still are willing
to pay at the rate of $0.55 per man-hour even though at that rate they
assert that the trade would be bearing some costs attributable to other
trades.

Although it can be shown that the decline in overall hours of employ-
ment from 40 million to under 30 million is not a phenomenon of the
Puerto Rican trade which continues to increase man-hours of employ-
ment annually and that the costs of “shortfall” could arguably be al-
located to non-Puerto Rican trades, the same cannot be said for GAT.
This is an industry expense which cannot be traced to any specific
cause nor to any trade. Overall increase or decrease in total hours of
employment does not determine directly the GATI exposure. Even with
an overall increase in hours of employvment, cost of GAI could con-
ceivably increase as well. The breakdown in operation of the prior
day ordering system must be accounted for as an industry misfortune.
Had the system worked, it promised to promote labor efficiency and
reduce costs of GAI accordingly. Puerte Rican carriers would also have
benefited.

The increase in (GAI benefits, e.g., from 1,600 to 2,080 hours was an
industry-promised benefit not separable by trades. Containerization, as
the major concern of the ILA during the 1968 negotiations, played a
major role in the increase in GAT benefits. Furthermore, the increase
in GAIT benefits served to divert the ILA from its demands for stuffing
and stripping all containers, a concession that would particularly
benefit a fully containerized trade such as the Puerto Rican.

GAI, unlike pension, welfare and clinic, or shortfall, cannot be
calculated by reference to the 40-million-hour guarantee contained in
the ILLA Contract. Pension, welfare, and clinic are fixed sums based
upon the 40-million-hour guarantee ($0.75 times 40 million hours and
$0.495 times 40 million hours, or $30 million and $19,800,000 for pen-
sions and welfare, respectively, for 1970/71). GAI, as we have seen,
is a variable, depending on many factors, chief among them being
the number of men receiving payments. GAT must be funded by rely-
ing on advance estimates which are subject to revision as actual experi-
ence dictates. If there is an underestimate, as there appears to have
been for GAI, any previous rate of assessment designed to cover GAI
must likewise rise. The $0.55 per man-hour rate which had been ef-
fective for all parties under the previous man-hour basis for assess-
ments, would necessarily have been increased. The same rate applied
under the “excepted” category, and indeed, was increased by $0.835
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in December 1970. As Captain Haynes explained, the $0.55 per hour
rate was geared to the estimate of $15.6 million for GAI in 1969/70,
which escalated to over $24 million.

In summary, GAI should be considered to be an industry obligation
guaranteed to the ILA in return for a number of benefits, chief among
them being the freedom to move containers generally without stuffing
und stripping. GAI, unlike shortfall, cannot be traced exclusively to
any one trade. Therefore, all parties, including carriers serving the
Puerto Rican trade, have not asserted any objection to bearing their
share of GAT costs. This leaves us with the question of determining a
fair share of such costs.

In our opinion, a revision to the Puerto Rican contribution under
Agreement No, T-2890 is warranted. Although the trade may have
been relieved of shortfall expense on the grounds of lack of responsi-
bility, this argument fails to withstand analysis in the case of the GAL
The most significant fact which was developed gince the closing of the
earlier record is the substantial escalation in the cost of GAI, far be-
yond anyone’s predmtlons The Puerto Rican trade, enjoying the bene-
fit of & men-hour Hysesament designed to apply to marginal and spe-
cial-type highly productive cargoes, would naturally contribute an
amount significantly less than under the regular level of assessment on
the man-hour/tonnage basis, which has since escalated in the tonnege
portion from $1.23 to $3.23. The NYSA has estimated a savings to the
trade of over $6 million, or an “avoidance” of assessments, as it is de-
scribed. Counsel for a group of breakbulk carriers has caleulated the
savings to the Puerto Rican trade on an annual basis to be $4,952,537.1
His calculations also show that the Puerto Rican contribution is so
low on the “excepted” basis that it is even less than half what the con-
tribution would have been under the earlier tonnage rate, $1.23, which
has since almost tripled.

Hearing Counsel do not advocate an increase in the Puerto Rican
contribution merely on the basis of a comparison of total aggregate
payments. This lends itself to finger pointing by one segment of the in-
dustry toward another and to allegations that another segment is not
contnbutmg enough in the aggregate as well. Rather, the basis for the
proposal 1s the fact that at the $0.56 per hour level, the trade could not
be paying its fair share of total costs of GAI for the simple reason
that this figure was geared to early estimates of $15.6 and $15 million
which have been proven to be substantial understatements. What had
been estimated as total cost of GAT for the 2-year life of Agreement

18 The record shows a total annuel P,R. contribution of $1,846,808 under the $1.84 per
man-hour “excepted” rate as opposed to $6,700,845 under the regular level of assessment
on 8 man-hour/tonnage basis. The difforence is $4,952,587.
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No. 2390 in the amount of $30.6 million appears to be in reality closer
to $56 million. Under a $0.55 per hour rate of assessment, there would
necessarily be no contribution to the additional amount. Even increas-
ing the $0.55 per hour rate by $0.835 as was done by the Board of Di-
rectors of the NYSA. in December, 1970, and applying it for the full
year 1970/71 rather than for the 42.3 week period as did the Board of
Directors, the additional contribution would have amounted to only
$843,000 or merely 8.3 percent of the increase.!® This illustrates to us
that the man-hour bagis for funding GAI is inadequate even at the
increased level of assessment.

Under the circumstances, Hearing Counsel proposed that the pres-
ent decision of the Commission to place the Puerto Rican trade under
the “excepted” man-hour level of assessment should be modified so
that the trade will contribute a fair share of GAI costs. Such a share,
they submitted, would be 10 percent of the total costs, i.e. $5,609,731
[0.10 times ($24,340,472 plus $31,756,842)]. The 10 percent is derived
from the approximate percentage of tonnage which the record indi-
cates to be the share of total volume enjoyed by that trade.

Under this proposal, the carriers serving this trade would continue
to be assessed for pension, welfare/clinic, and NYSA administration
at the man-hour “excepted” level and would still be relieved of short-
fall. The only change would be an increased contribution toward GAI,
thus insuring that this growing and substantial trade would contribute
adequately to an industry problem. This proposal is counsistent with
our earlier decision since it is based upon the principle of responsi-
bility. By leaving the pension, welfare and clinic assessments on the
man-hour basis, i.e. at $0.75 and $0.495 per hour as provided in the
TLA contract, no hidden contribution toward shortfall will be made.
This is so because those hourly rates of assessment were premised on
the assumption that the port would work 40 million hours annually
overall. Had this happened, the pension and welfare/clinic obligation
would have been fully funded. An increase over the $0.75 and $0.495
levels is necessary because the actual total is substantially less than 40
million and therefore would be related to the shortfall problem from
which we have relieved the Puerto Rican trade.

Therefore, if applied on a retroactive basis to October 1, 1969, in
order to prevent the unfairness inherent in a prospective-only increase
in the rate of assessment cited by Seatrain and T'T'T, the Puerto Rican
trade would pay on a man-hour basis for pension, welfare and clinie,
and NYSA administration, on a tonnage basis for GAI, and be re-

10 According to the record, with the $0,8306 Increase, P.R. would confribute $2,6889,918 but

only $1,846,808 at the original man-hecur level. The dlfference i{e roughly $843,000, which
18 B.8% of the $25.4 million increase in GAT costs over the earlier estimates.
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lieved of shortfall. We believe that this is a reasonable compromise
between the Puerto Rican position, namely, everything on a man-hour
basis a5 $2.559 per hour, and the NYSA position, everything on the
ragul' r man-hour/tonnage basis, at $0.93 per hour and $3.23 per ton
preseitly Tu not only requires the Puerto Rican trade, like all others,
to contribute toward the industry problem of escalating GAT costs in
an adequate fashion but also cushions the trade against the severe in-
crease in costs for containerized operations which results from a shift
from a strictly man-hours basis of assessment to tonnage.”

Since the total share of GAI costs for the Puerto Rican trade is
gimply 10 percent of the total GAI, or roughly $5.6 million and the
approximate assessable tons are roughly 2.6 million annually or 5.2
million for the life of Agreement No, T-2390, the GAT cost per ton
is $1.08. However, since payments already made by the three carriers
involved at the $0.55 and $1.385 per hour levels and the $0.647 per ton
rate will be credited, all that remain is for these carriers to make up
the difference between $5.6 million and these actual payments made
toward GAI, an amount which the record shows would be consider-
ably less than $4.5 million.®

Since the overriding concern of every party naturally is how much
will it cost, any proposed increase met with opposition and contentions
that the Puerto Rican ecbnomy is still severely affected by poverty, in-
flation, and unemployment and that any inorease in transportation
costs would have an adverse effect. It was alse argued that if the
Puerto Rican trade is underassessed, so are breakbulk operators or
intercoastal and bulk carriérs. In our opinion none of these conten-
tions demonstrates that. the proposal is not fair and reasonable.

Poverty, inflation, and unemployment are serious problems affecting
the Commonwealth. Nevertheless, the Puerto Rican esconomy has made
eugmﬁoant gains in gross national product and per capita and family
income despite inflation and important increases in particular costs,
especmlly wages. The Commonwealth, of courss, strenuously. Opposes
any increase in costs of transportation because it feels that any in-
crease may adversely affect its programs and the Commission was
equally concerned in its earlier decision. However, even the Common-
wenlth realizes that it must bear & fair share of cost increases. As its

u As Seatrain shows, placing the Puerto Rican trade in the regular assessment level
would mean an Increase for containérised Puerto Riean -carriors from $1.84 or $2.875 per
hour to over #9 por hour excluding container rayalty.

8 Ag Beatrain points out, there was a surplus In the GAT account for 1968/60 ot
$1,480,612 which should be déducted from the total GAI abligations for 1B49/70 and
1970/71. Thiy leaves total GAI obligations of $54,616,702. This also requires a minor adjust-
ment to the praposal, reducing the Puerto Rican share of GAI by $148,001,
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economic witness stated in connection with the proposed rate increases
filed by the three carriers serving the trade:
If the Commission finds that the service connected cost increases justify a part

of the rate increases, our economy will have to adjust to the economic conse-
quences of this finding.

The witness further explained that the Commonwealth had to con-
sider the possibility that an increase in rates in some amount might
become effective with a total increase in ocean transportation costs
of $25 million or less. The witness assumed that the total transportation
cost increases to Puerto Rico if the trade were taken out of the “ex-
cepted” category would be some $6 million. Based on total transporta-
tion costs of $125 million, such an increase would mean a 3 or 4 per-
cent rise. (Actually 4.8 percent) If the Commonwealth can adjust to a
possible $25 million increase in overall transportation costs, it can cer-
tainly adjust to one of only $6 million. Moreover, under Hearing Coun-
sel’s proposal, the increage in cost to the Commonwealth would be less
than $4.5 million, which amounts to only 3.6 percent of the total figure
of $125 million. Since February, 1971, the trade has been subject
to a 3 percent bunker surcharge which it is apparently bearing. Of
course, the Puerto Rican carriers, who contend that there should be
no increase over the “excepted” level of assessments because any in-
crease would have adverse effects on the Puerto Rican economy, are
themselves seeking far more substantial increases in the amount of 18
percent and 28 percent for containerload and less than containerload
shipments, respectively. (See F.M.C. Docket Nos. 71-30, 7142, 71-43.)
In Docket No. 71-30, furthermore, TTT produced evidence that such
increases would have minimal effect on price levels in San Juan, that
they would not interfere with traffic in the trade, and that the Com-
monwealth was enjoying growth in per capita and family income.*®
Another argument raised by the Puerto Rican interests, is that one
should look to other “excepted” cargoes and/or trades to cover any
deficits rather than to the Puerto Rican trade, i.e. intercoastal, coast-
wise, bulk sugar, lumber at lumber terminals, bananas, automobiles,
Alaska and Hawaii, which are placed in the “excepted” category. None
of these other interests, however, is truly comparable to the Puerto
Rican trade. These other interests cannot compare with the Puerto
Rican trade in terms of special benefits received from the collective-

1Mo counteract this obvious inconsistency in positions, TTT attempts to distinguish
the proposed rate increases and the present assessment on the grounds that the former
18 a “service-connected” cost and the latter “nonservice” connected, Of eourse, to a com-
gumer in San Juan, this distinction is meaningless since the impace would be the same.
It is unnecessary to Iinger over the merit or lack of same for such terminology since if the
Puerto Rican trade contributes 1ts fair share of the costs of labor under any formula, such
costs must be considered to be a proper cost of service.

15 F.M.C.



274 FEDERAL MARITIME COMMISEION

bargaining agreement which permitted the fully containerized trade
to operate without a variety of restrictive conditions applicable to con-
tainers, Neither bulk scrap and sugar, bananas, nor sutomabiles, were
the cause of the IL:A’s concern when it made its initia] demands regard-
ing stuffing and stripping. Any extremely productive cargoes such
as bulk would suffer a drastic increase in costs in a shift from hours to
tons. It would not therefore be fair to shift such a disproportionate
burden onto such cargoes which had little to do with the central issue
in the labor negotiations and consequently derived relatively few
benefits compared to containerized operators.

No new evidence was offered regarding the Alaskan and Hawaiian
trades indicating that the NYSA isn’t much concerned if these trades
remain in the “excepted” status. No tonnage moves between New York
and Alaska. The Hawaiian trade is negligible, and is also subject to
divergion via west coast ports. Clearly, these two trades are not
comparable to the Puerto Rican.

Intercosstal and cosstwise trades are not negligible according to
New York Port Authority data, These trades are treated differently
under the ILA contracts than is the Puerto Rican which ia treated like
the deep-sea trades. They are of course subject to rail and truck com-
petition which is not true of Puerto Rico. How much of the trade is
containerized is not shown by the record, although the port authority
attributes a rise in overall constwise trade (including Puerte Rico by
its definition) tothe adoption of containerization,

Although the port authority’s data regarding “coastwise” tonnage
show no gradual decline, after deduating Puerto Rican cargo, neither
do they show & prospering trade enjoying steady growth. Total volume
for 1969 was estimated to be 4,648,400 -which is substantially below
the volume for 19686, i.e., 5,171,700 and not significantly over-that for
1960, i.e. 4,549,600, Furthermore, the “coastwise” trade, even in-
cluding the steadily growing Puerto Rican trade, has never reached
the levels it enjoyed prior to the Second World War when total ton-
nages consistently exceeded 5 and 6 million, reaching a peak of 6.7
million in 1937. This situation is to be compared with the Puerto
Rican trade which has quadrupled between 1958 and 1969 (from 650,
000 to 2,680,000 assessable tons). According to the NYSA’% records,
the intercoastal trade seems to be declining, judging by the amount
of container royalty payments made between 1966 and 1969. Accord-
ing to these records, intercoastal tonnage subject to royalty declined
from 1,175,286 in 1966 to 496,281 in 1969. Captain Evans of the NYSA
Assessment Committee also indicated that the intercoastal trades were
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considered marginal in the belief that volume and profits were de-
clining and because of inland competition.

The ever-present factor of inland competition to which the inter-

constal trades are subject, of course, further distinguishes these trades
from the Puerto Rican, The basic principle underlying the establish-
ment of the “excepted” cargo category is that such cargo, if forced to
bear an assessment on tonnage, might be diverted from the port of
New York and thereby cease even limited or marginal support of
fringe-benefit costs. If one argues that the intercoastal assessment
should also be revised if such happens to the Puerto Rican trade, he
is gambling that such an increase would not ultimately deprive the
NYSA of revenues because of diversion to rail, truck, or other ports.
He is also comparing unlike situations. As the Examiner had found
in his earlier decision :
The steady growth every year since fiscal 1957/1968 in the New York-Puerto
Rican ‘trade shows that it is not likely to dry up, or wither away, because of any
reasonable increase in assessment. Therefore, there appears to be no substantial
reason to blanket this entire Puerto Rican trade under the “excepted cargo”
status. There is little likelthood that this cargo as a whole will be diverted to
other modes of carrlage, as in the case of domestie intercoastal or Interconstal
cargoes which are subject to rail and motor truck competition,

The Puerto Rican interests also contend that the breakbulk opera-
tors are underassessed and are enjoying a “windfall”. It would per-
haps be desirable if the entire formula could be reworked so that
every interest could be carefully examined and assessments revised in
an attempt to achieve a more equitable allocation. At this stage in time,
such an exercise would lead to administrative complexities which
would offset any slight improvement that could be achieved. The most
glaring inequity, as we have stated, is the underassessment of the
Puerto Rican trade, which has caused a shift of some $6 million in
costs to the remaining cariers subject to assessment. The breakbulk
operators do realize a reduction in costs per ton or per hour compared
to the previous man-hour basis of assessment. This is so because any
carrier with low productivity will have comparatively fewer tons per
hour on which to be assessed. But all the members of the NYSA real-
ized this fundamental effect when they voted unanimously to depart
from an exclusively man-hour basis. If the Puerto Rican carriers op-
pose such reduction in cost for breakbulk operators, then they would
be opposed to any uniform tonnage basis for assessment since under
such a basis the breakbulk operators stand to benefit. However, the
Examiner and the Commission have already found that the partial
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tonnage basis is fair for a number of reasons. We might further add
that if the breakbulk operators do enjoy a reduction in allocation of
costs, they have been overassessed not only in the past but for the first
year of the present contract as well, since agreement No. T-2390 ap-
plies only to the last two years of the current labor contract, Le.
196970 and 1970/71. Therefore, if the breakbulk operators enjoy &
cost savings presently, so did the containerized and ro-ro group for
many years previously.

In order to test the contention that breakbulk operators are indeed
contributing less than their full share toward total obligations, for
the year 1969-70 hearing counsel have calculated the total breakbulk
contribution and compared it with the volume of breakbulk tons, using
a similar methodology as that employed by TTT. The. results are
surprising. Apparently, owing to the man-hour portion of the agree-
ment No, T-2390 formula which, as we have said, would overassess
breakbulk, these operators contribute $37 million or 52 percent toward
the total obligations of $70,923,743, although breakbulk tons comprise
only 12.3 million or 44.7 percent of total volume of 27.5 million tons.*
This calculation employs NYSA Assessment Committee estimates for
the 1969/70 contract year and was calculated at the then $0.93 per hour
and $1.23 per ton rate of assessment. It demonstrates that for the first
year of Agreement No. T-2390 the breakbulk operators were not un-
derassessed on an overall basis, This is to be compared with the Puerto
Rican aggregate contribution of 3 percent compared to around 10 per-
cent of total volume.

Finally, both Seatrain and TTT have contended that they should
contribute at the “excepted” rate for reasons relating to their financial
statements, TTT contends that increasing its payments to the level
of the regular assessment would be “financially disastrous” and Sea-
train contends that financial information is rélevant to the issues in
these proceedings under the public interest standard- of section 15.

W For the year 1069/70 :

Breakbulk Contribution Gomparizon With Tartaln
28, 6)326“3% hours $87, 080,t 108 =
$21, 970, 246. 53 $10,628, 743
plus
12, 2)%3.1?33 tona BB tons = 12, 284, 489 4479
m total tona 27, 480, 000
321, 970, 247
15, 100, 859
$87, 080, 108
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Relevancy of “ability to pay” as a standard has been disputed by
Wallenius and the breakbulk group. If such a standard is relevant, in
effect it means that the financial burden of certain carriers should be
relieved at the expense of other carriers. In his prior initial decision,
the Examiner indicated that a proper assessment for the Puerto Rican
trade could be determined without reliance on the financial situation
of the two Puerto Rican carriers who raised the issue.

In their treatment of the automobile issue hearing counsel argued
as follows:

A highly productive cargo such as automobiles suffers an extremely
severe increase in costs in any shift to a tonnage basis for assessment
although automobiles were not the major cause of JL.A concern nor
the chief beneficiary of the collective bargaining agreement. Under the
principles enunciated by the Supreme Court in the Volkswagen case,?
it is necessary to determine whether the severe increases in costs which
automobiles suffer are reasonably related to the benefits received.

The assessment on automobiles, presently at $3.23 per ton, casts an
unreasonably disproportionate burden on this cargo, even when the
ton is measured at 20 percent. The productivity of automobiles is so
high that the 20 percent tonnage basis for assessment increases costs
over seven times for conventional automobile carriers (from $0.93 to
$6.66 per hour) and over 13 times for ro-ro carriers (from $0.93
to $12.51), There is scant justification for such an assessment. The 20
percent measurement rate of assessment appears simply to have been
copied from the PMA agreement on the west coast where the normal
rate of assessment was o mere 2714 cents. No consideration seems to
have been given to the fact that cargo which played little role in the
substantial increases in fringe benefits suffers the greatest increase in
costs compared to the previous level of assessment. The NYSA, further-
more, seems to have ignored the recommendation of Captain Evans
concurred in by Mr. Lambos, who constitute two-thirds of the Assess-
ment Committee which formulated Agreement No. T-2390, that auto-
mobiles be assessed simply on a weight-ton basis. Clearly then, some-

@ The third and largest Puerte Rican carrier, Sea-Land Service, Inc., did not oppose
Agreement No. T-2390 nor urge that the Puerto Rican trade be “excepted’” in the earlier
proceedings. After the Commission's decision of November 20, 1970, however, this carrier
has actively participated in the proceedings In support of the decision to “‘except’’ the
Puerto Rican trade. The record shows that the then president and now chairman of
Sea-Land, Mr. McEvoy, was one of the members of the NYSA Assessment Committee which
unanimously recommended the adoption of Agreement No. T-2390 without exception for
Puerto Rico. Sea-Land, alone of the three Puerto Rican carriers, paid on the regular
man-hour/tonnage basis for Puerto Rico from the inception of T-2390 to November, 1970.

2 Volkewagenwerk Aktiengesellschaft v. Marine Terminals Corp., Docket No. 1089, 0
F.M.C. 77 (1965), aff'd sub nom, Volkswagenwerk Aktiengesellschatt v. Federal Maritime
Comm., 125 U.8. App. D.C. 282, 371 F.2d 747 (D.C. Cir. 10686) rev’d. and remanded, 300
U.8. 261 (1968).
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thing other than the present rate of assessment is required in all
fairness.

At various stages of these proceedings the automobile carriers have
suggested the following rates of assessment : 5.85 percent measurement,
10 percent measurement or weight tons, and “excepted” cargo status.
Each of these suggestions has merit, and it is of course impossible to be
precise in a case of this kind. In the interests of compromise and for
the following reasons, we suggest that the weight-ton basis would be
fair and reasonable.

The 5.85 percent measurement rate proposed by Wobtrans is based
upon an equalization of costs with breakbulk operators. The rationale
is that automobiles had as little to do with the increase in fringe bene-
fits as breakbulk and derive no more benefit from the 1968 General
Cargo Agreement than does breekbulk. This at least is a principle
on which to formulate a rate of assessment in contrast to merely copy-
ing o rate existing on the west coast or comparing present costs per

‘ton without regard to the quantum of increase over previous levels.
However, in relying on a comparison with breakbulk operations, the
proposal ignores the fact that breakbulk and automobiles.are not com-
pletely comparable. The record shows that-breakbulk operators, hav-
ing the lowest produetivity, suffered the greatest cost burdens under
the previous man-hour rates of assessment and were therefore prob-
ably overassessed in the past compared to more productive operators.
This imbalance furthermere continued through the first year of the
current ILA contract, i.e., 1988-89. Thus, on a per ton basis, at the
$0.98 per hour rate current at the end of the previous labor contract,
automobiles would have contributed a mere $0.10 per ton as compared
to a breakbulk rate of $1.79.8% As the Examiner found in his prior
decision:

It likewlse follows that maybe automobiles were underagsessed in past years to
the extant that thelr high productivity rates and the man-hours formula produced
low.assessments per automabile. -

We do not contend that because of this past history automobiles should
now be heavily penalized with sevenfold increases in costs. Qur pur-
pose is merely to show-that breakbulk and automobile operations are
not completely comparable. . . B o

If automobiles were placed under the“excepted” rate of assessment,
they would contribute at the rate of $2.87 per hour presently ($1.84
plus $0.835 per-hour). This is practically the same a8 what automobiles
would pay at.the 5.85 percent measurement basis ($2.87 compared to

8 These figures are derived hy dividing the productivity factors of 8.9 and 0.52 tons per
hour into $0.98 for automobiles and breakbulk respectively.
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$2.61 per hour converted on the 5.85 percent measurement basis). Be-
cause of high productivity (8.9 tons per hour for Wobtrans vehicles},
automobiles would be paying at the level of merely $0.30 per ton
($2.67 divided by 8.9). Although under the “excepted™ rate, automo-
biles would surely not be paying toward shortfall with which they are
not directly involved, they would be enjoying rates which were de-
signed to protect marginal traffic. Moreover, on a man-hour basis, if
any increases in productivity have occurred by a change in the propor-
tion of ro-ro to conventionally loaded automobiles, automobiles would
escape further contribution.

A weight-ton basis is a compromise position. It represents about 10
percent to 12 percent measurement and thus falls between the 5.85
percent suggested by Wobtrans and the 20 percent presently assessed
by the NYSA.2¢ It is simple and was recommended by Captain Evans
of the Assessment Committee (and later concurred in by Mr. Lambos).
It would reduce the cost per hour substantially from $6.68 to $3.81,%
much cloger to the breakbulk contribution of $2.61 than to the con-
tainer at $9.13.

As we noted before, it is acceptable to Wobtrans and Wallenius as
en alternative solution to end litigation. Although the NYSA has es-
timated that such a solution would result in a considerable reduction
this would be more than offset by revising the assessment on the Puerto
Rican trade as we have determined. Therefore, in our opinion, this
proposal constitutes a reasonable compromise.®

Likewise, we lock upon hearing counsel’s treatment and proposal
of the newsprint issue as supporiable and with considerable merit.
Accordingly, we will set forth their presentation of this issue substan-
tially in the manner presented to us:

In our opinion, the newsprint interests have shown that neither the
NYSA’s Assessment Committee nor ite Tonnage Review Committee
has sufficiently considered the severe impact on newsprint resulting
from the regular man-hour/tonnage assessment under Agreement T-
9390. Nor have they applied the tests of the Volkswagen case, namely,
relating benefits to burdens and determining whether any cargo bears

% A Wobtrangs vehicle has an average measurement tonnage of 8.7 and a weight tonnage
of 0.87. For Wallenlus, the average imported car is 9 tons measurement and 1.008 weight,
ie, 9 to 1; average export i§ 13 measurement to 1.6 weight, or 8.1 to 1.

% (.93 4 $3.23 times 209 times 8.9 =$6.68 per hour.

0.634-$3.23 times 109 times 8.0 =$3.81 per hour.

20 We realize that for Wallenius, a welght basls would result 1n slightly higher costs (on
the average, 129 measurement) than for Wobtrans because of the heavier Wallenius auto-
mohiles, Wallenius is presently passing on the 209 assessment by a special surcharge in
its tariffs, but has specifled that it will refund to shippers any amount found by the
Commission to be excessive. In this cage, such would be the difference between the higher
contribution at 209, measurement and the lower at the 129, level. :
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& disproportionate increass in assessment. Thus, the Tonnage Roview
Committee relies heavily on a mere comparison of present costs per
ton without regard to differences in productivity or the quantum of
increase over the previous level of assessment. Nor did the committee
agree with Captain Evans of the Assessment Committee who testified
that a highly productive commodity like newsprint “in all probabil-
ity * * * would * * * possibly be hurt.” Aside from the many ques-
tionable practices followed by the committee in its procedures which
have been mentioned by Wobtrans as well as the newsprint interests,
the failure of the committee to apply the Volkswagen standards is
a fatal error. As a non-innovative commodity, newsprint was not in-
volved in the containerization issue which led to the sizable increases
in fringe benefits and consequently newsprint derived fewer benefits
from the labor contract than did the innovators. The Tonnage Review
Committes, however, seems to ignore this consideration completely.
Later evidence has developed which indicates diversion to inland rout-
ing, as pointed out by the newsprint interest. This possibility, dis-
counted by the committee, is supposed to be a factor in favor of “ex-
cepted” or similar status. ‘

The newsprint interests show that their cergo suffers an increase of
1346 percent at the present $3.23 per ton assessment level over the pre-
vious $0.931 per-hour rate applicable under the previous labor con-
tract. This is to be compared with an increase of only 180 percent for
the breakbulk operators. Certainly this is a disproportionate increase
in cost for a cargo which has not-changed its handling methods for
more than 80 years. The problem, therefore, is to determine what in-
crease in costs would be a fair share for newsprint to assume.

The newsprint interests suggest either “excepted” status or a rate
of assessment which would equalize the percentage of cost increase
with that borne by breakbulk. In terms of cost per ton, both sugges-
tions work out to be the same, i.e., $0.686 per ton at the present “ex-
cepted” rate and $0.87 at the rate equalized with the breakbulk in-
crease.”” There is some merit to either suggestion. “Excepted” status
would relieve the possibility of diversion and of contribution toward
shortfall with which this noninnovative cargo is not directly involved.
Tt would also place newsprint together with bulk and lumber which
are also highly productive specially handled cargoes. The alternative
suggestion is based on the principle that every noninnovator should
bear the same proportionate increase in costs. The newsprint interests
do not suggest that newsprint enjoy special relief forever but only

91 The present $2.875 per hour “excepted” rate divided by productivity of 8.90 tons per
hour equals $0.686 per ton, The alternative suggestion 1s $0.67 per tom.
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while the NYSA is “saddled with a modernization tax (as it clearly is
presently as a result of the 1968 negotiations) * * *.»

The suggestion for “excepted” status suffers from the fact that this
is a rock-bottom rate of assessment designed for marginal commodities
which would cease to move via New York on a tonnage assessment. Al-
though the record does not indicate the productivity for bulk, obvi-
ously it would be on the high side and in the case of sugar, this
commodity is already paying a royalty. Uncontroverted evidence also
indicates that lumber faces inland rail competition.

The alternative suggestion based upon & comparison with breakbulk
assumes that newsprint and breakbulk are entirely comparable, but as
we have seen in the case of automobiles,this is not the case. Because of
vast differences in productivity (8.90 for newsprint compared to 0.52
for breakbulk) breakbulk suffered from overassessment in the past on
the man-hour basis even during the first year of the current labor con-
tract, which is not the case for highly productive newsprint. The rela-
tively smaller increase in cost for breakbulk therefore has an equitable
basis,

Reducing the newsprint assessment to the “excepted” or $0.67 per
ton level in the alternative would lower the newsprint contribution.
annually by about $846,000, as estimated by the NYSA. Newsprint
moves over 300,000 long tons (which would be over 400,000 measure-
ment tons) per year through the port and is the sixth largest inbound
commodity in the port.2

By either suggestion, newsprint would be relieved not only of costs
of shortfall but of a fair share of GAI as well. The “excepted” rate
of assessment, as we have seen in the Puerto Rican situation, is not an
adequate rate to fund the costs of GAI, especially with its substantial
increases. As the NYSA has pointed out, newsprint is not free of re-
sponsibility for the GAI problem, maintaining a small work force
on a nonfull-time basis and creating a possible exposure to GAI pay-
ments estimated at $400,000.

As in the case of the Puerto Rican trade, we therefore find that
newsprint should be placed in the “excepted” category for all costs
except GAI as to which it should remain on the tonnage basis, and
that newsprint should be credited with or refunded the excess pay-
ments already made under the regular rate of assessment.

One final observation should be made, the agreement under con-
sideration in this proceeding by its very nature has invited the contro-
versies and extended litigation that we have seen here. There is simply

2 Danpiels & Kennedy, Inc. discharged 336,270 measurement tons in fiscal 1969-70 which
is 80 percent of the total,

15 F.M.C.



282 FEDERAL MARITIME COMMISSION

no way to obtain a perfect formula of assessment for all the divergent
interests that are affected thereby. This proposltlon was-recognized by
Mr. Justice Harlan in his concurring opinion in Volkswagen where in
commenting on an analogous problem faced by the Pacific Maritime
Association, he stated :

The real dificulty in this case 1s to foimulate a workable definitlon of whether
the burdens have been “unfairly” allocated. Obviously, as the debates in the PMA
indieate, there was no “perfect” way to apportion the costs * * * Of course

charges need only be “reagonably” related to benefits and not perfectly or exactly
related * * * 890 U.8. 261, 293 (1968).

‘While we fully recognize the frustration attendant to equating the
levels of responsibilities for fringe benefits costs with precision rates
of assessment, we are convinced that the proposals, as detailed above,
not only have substantial record support but also obtain a reasonable

. degree of relating benefits derived to the costs imposed, including a
reduction of the severity of costs to these parties had we adopted the
examiner’s decision..

'We should also pomt out that our decision, of course, applies only to
the obligations ‘arising under agreement T-—2890 and the particular

. collective bargaining agreement which created the benefits to be funded.
‘We also recognize that our decision here will necessitate many assess-
ment adjustments—that simply cannot be helped—for these adjust-
ments are ordered on the record established in this proceeding only,
and will not have application to additional assessment proceedinga, if
any, initiated in the future,

For the foregoing reagons, and with the exoeptions noted herein, we
will adopt_the Pres1dmg ‘Examiner’s decision as our own. An order
will be issued approving agreement No. T—2390 appropriately modi-
fied as required herein.

Commissioner George H. Hearn, dissenting :

With respect to the Puerto Rican trade, I am not completely pur-
suaded that we should depart from our original decision. ¥n the original
report in this case the Commission-unanimously held “that all cargoes
to and from Puerto Rico and the port of New York should be treated
under the ‘excepted cargo’ status provided under the excepted cargo
provision of the agresment.” Agreement No. T-£336—NY SA Ooopera-
tive Working Arrangement, 14, F.M.C: 94,99 (1970).

Although the decision of the majority represents a fair resolution
of the issues herein, and has support in the record, I nevertheless believe
that the present record will better support-the Commission’s original
decision as to the entire domestic offshore trade and particularly the
Puerto Rican trade. Thus the factors which led me to join in that
decision remain uncontroverted.

15 F.M.C.
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The domestic offshore and foreign trades of the United States, while
gimilar in many respects as concerns the issues herein, are substantially
and pursuasively different in certain controlling aspects.

The domestic offshore trades, including the Puerto Rican trade, are
subject to utility-type regulation by the Federal Maritime Commission.
Therefore, the rates and practices of carriers in the Puerto Rican
trades may not only be found unlawful by the Commission, but we can
suspend their implementation and also order enforced a maximum
minimum rate. 46 U.S.C. 845, 845a. In the foreign trades, however,
the carriers can implement a rate increase merely by filing and giving
30 days notice. 46 U.S.C. 817 (b) (2). We have no suspension power over
such rates, and can halt rate increases only after notice and hearing.

Consequently, the carriers in our foreign trades can and have in-
creased their rates almost at will. According to the tariffs on file at the
Federal Maritime Commission and of which we may take official notice,
from. 1965 to the present, conference rates have, for example, increased
50 percent to 70 percent in many trades serving New York and 77 per-
cent in one instance.

In the Puerto Rican trade, during the same period, rates have re-
mained relatively stable; and prior to the rate increases noted in this
record, the last general rate increase in that trade was in 1959. As
the record herein establishes, the Puerto Rican trade is sui generis and
the Commission has developed a policy of balancing the need for effi-
cient ocean service for Puerto Rico and for not overburdening the
Puerto Rican economy with inhibiting freight rates. Furthermore, the
Commission has discouraged the establishment of rate fixing confer-
ences in the offshore Puerto Rican trade.

None of these considerations applies to our foreign commerce, and I
must conclude that the standards applied in implementing agreement
T-2890 in the foreign trades must differ from those applied in the
Puerto Rican trade.

The result reached by the majority goes part way toward recog-
nizing that distinction, but I believe it would be preferable and more
in tune with the relevant factors if the Puerto Rican and all the
domestic trades were totally exempted.

Commissioner Clarence Morse, concuring and dissenting :

GALI, pensions and welfare, shortfall, and other fringe benefits are
industry problems and not merely innovator’s problems. This is so
even though the newsprint and Wobtrans operations predate agree-
ment T—2890, Those operations do have some impact and are reflected
to some imprecise degree in the contract negotiated with the union;
hence, these matters must be considered in arriving at an overall in-
dustry settlement and funding of their costs.

16 F.M.C.
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Puerto Rico. The record conclusively shows that for the last 10
years, without excepted status, Puerto Rico has experienced a con-
tinuing and steady growth in hourly wage rates, in income per family,
in excess of income over basic living costs, in total exports to the
United States, in exports to the U.S. North Atlantic, in longshore
man-hours utilized in New York, and in most other economic indicia.
Tt is a record of steady economic growth and of steady improvement
in standards of living in Puerto Rico.

According to exhibit 94, for the 5 fiscal years from fiscal year 1966
including fiscal year 1970, total tonnage in the U.S./Puerto Rican
trade has increased from 2,337,000 short tons to 8,401,000 short tons.
Through the port of New York, tonnage has increased during that
period from 1,356,000 short tons to 2,177,000 short tons, or an increase
from 58 percent to 64 percent of the total Puerto Rican movement.
Of this movement between New York and Puerto Rico, some 1,566,
000 tons moved to Puerto Rico and 612,000 tons moved to New York.
In the same 5-year span, longshore man-hours attributable to the
Puerto Rican trade have increased from 655,800 to 1,008,700 (ex. 15).
The Puerto Rican trade approximates 10.15 percent of the port of
New York’s aggregate waterborne commerce by tonnage. Exhibit 94
discloses further that during said 5-year fiscal period Puerto Rico’s
GNP increased from $3.04 billions to $4.61 billions; family income’
increased from $4,662 to $6,132; per capita income increased from
$998 to $1,427 (this $1,427 figure is but 86.6 percent of the average
U.S. per capita income, and admittedly the standards of living and
income are below those existing in the United States) ; unemployment
rate decreased from 12.1 percent to 10.8 percent; and the labor force
inereased from 769,000 to 827,000.

Hence, I conclude there is nothing in this record which establishes
that the Puerto Rican economy requires special and favored treatment.
Accordingly, I see no justification in this record to grant excepted
status to Puerto Rican cargo and therefore concur in the examiner’s
conclusion that this trade should be assessed on the same combination
man-hours and tonnage basis as is regularly provided in the agree-
ment for containership, ro-ro and other carriers in other trades. Puerto
Rico already receives special tax, tariff, and other advantages from
the Federal Government, To the extent its economy.requires additional
subsidy or special treatment, if any, such special treatment should be
provided directly-and openly by the Congress rather than being pro-
vided indirectly by this agency in an uncontrolled form of hidden
subsidy (reduced freight expenses). Granting excepted status consti-
tutes 2 laxity in fiscal integrity to which I do not subscribe. It is to be
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remembered also that products of Puerto Rican labor are in competi-
tion in the United States with products of our domestic labor market.
To the extent that Puerto Rico is favored here, then to that extent our
domestic labor is prejudiced.

It is also to be borne in mind that to the extent we allow excepted
status to cargo moving in our purely domestic trades we are thereby
shifting such excepted costs to our already overburdened foreign trade.

In my opinion, the record in this case discloses no basis for granting
excepted status to any domestic cargo save for cargo in the coastwise
and intercoastal trades where the ability to meet competition from
rail and trucking carriers is critical to survival of any waterborne
trade. Hence, T would reject excepted status except in respect to the
coastwise and intercoastal trades. Other than cargo moving to Puerto
Rico, the volume of cargo moving between New York and our non-
contiguous trades and territories is nominal.

Automobiles. I would assess all automobiles, including those in the
Puerto Rican trade, on a weight-ton basis.

Newsprint. I would establish a formula on a weight and/or measure-
ment basis which will achieve the same relative assessment as the as-
sessment on automobiles. I would accept the basis proposed at page
281 of this report, but only if it achieves my objective. Neither news-
print nor Wobtrans are innovative operations. Both are highly pro-
ductive operations and for this reason should be assessed on a com-
parable basis,

In all other respects I concur with the majority. I do so, however,
on the assumption and belief that oll members of the New York
Shipping Association are in fact either “common carriers by water” (or
shipping agents acting as the alter ego for common carriers) or “other
persons subject to this Act”—that is to say that the stevedoring com-
panies and other nomcommon carriers which are members of NYSA
are “other persons subject to this Act” in that they are companies in
fact carrying on the business of forwarding or furnishing wharfage,
dock, warehouse, or other terminal facilities in connection with a com-
mon carrier by water. If my assumptions and beliefs were proven ill
founded, I would have serious and fundamental problems concerning
our jurisdiction over this agreement under section 15, for the simple
reason that section 15 by its express terms refers to filing and approval
only of agreements between common carriers by water and other per-
sons subject to this act—not to filing and approval of agreements be-
tween common carriers by water, other persons subject to this act, and
strangers to this act (i.e., “mixed membership” agreements which
include persons who are neither common carriers nor “other persons”).

15 F.M.C.
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I have given serious consideration to Wobtrans’ suggestion that I
recuse myself on the basis of my prior association and actions while
on the board of directors of PMA at the time when the Pacific Coast
Mech cost allocation formula was adopted in 1081, At oral argument
herein I indicated my then view that my prior PMA associetion and
actions should not and did not preclude me from deciding the instant
case with impartiality and objectivity. Further reflections-have not
caused me to alter my conclusion. The easy way out, both in respect to
my workload and in respect to eliminating this possible ground for
appealing from this report, is to recuse myself, but I conclude that
such action is neither necessary, desirable, nor advisable.

[sBAL] (S) TFrawoas C, Hurxnry,
Secretary.
18 FM.C.
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Docker No. 69-57

AcregmENT No. T-2336—NeEw YORK SHIPPING ASSOCIATION
Co0PERATIVE WORKING ARRANGEMENT

Nos. 71-2, 71-8, 71-26, anp T1-34

TranNsaMERICAN Tramer Transporr, Inc., Searrain Lines, Ino.,
Davnrers & Kennepy, Inc.,, CaanDris AMERICA LinEs, INC., GREEK
Ling, Inc.,, Home Ling, INc., INCreEs LiNE

V.

Trre NEw Yorg SHIpPING ASSOCIATION, INC.

ORDER

The Federal Maritime Commission instituted this proceeding to
determine whether we should approve, disapprove or modify a certain
assessment agreement adopted, in accordance with the bylaws of, and
by the membership of, the New York Shipping Association, Inc.
(NYSA), and the Commission having this date made and entered its
supplemental report on reopened proceeding and on consolidated pro-
ceedings adopting the examiner’s initial decision therein {except as to
certain modifications of the subject agreement), which report and
initial decision are made a part hereof by reference;

Therefore, it ia ordered, That pursuant to section 15, Shipping Act,
19186, agreement No. T-2390, as modified herein, is approved effective
October 1, 1969.

It is further ordered, That NYSA within thirty (30 days from
‘the date of service of this order, submit to the Commission a report
containing the manner and method adopted by NYSA to accomplish
the adjustments in the assessments as are made necessary by the terms
and conditions of the approval of T-2390 granted herein.

By the Commission.
[sEAL] Francis C. HurNEy,
Secretary.
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Docrer No. 89-57

AcreeMENT No. T-2386—NEw YORK SHIPPING ABSOCIATION
CoOPERATIVE WORKING ARRANGEMENT

Nos. 71-2, 71-8, 7126, AND T1-34
'I'RaNSAMERICAN TRATLER TrANsPorT, INO, SEaTRAIN LINES, INC,
Danters & Kennepy, Inc., CEANDRIS AMERICA LiNes, INC., GREEX
Lixg, Inc., Home LiNe AceNcy, INc., INOREs LiNE

0.
Tue NEw York SareriNe AssooraTioN, INc.

Agreement No, T-2300 of the New York Shipping Assoclation, providing an
assessment formula to meet certain obligations in collective bargaining
agreements with the International Longshoremen’s Assoclation, AFL~CIO,
when subjected to ¢ertain modifications, found not to be unjustly discrimina-
tory nor unfair as between carrlers, shippers, exporters, or importers, nor
to be otherwise unlawful: in viclation of the Shipping Act, 1916, Agreement
No. T-2800, as modified hereln, approved.

Alfred Giardino, C. P; Lambos and Donato Caruso for respondents,
the New Yorn Shipping Association-and its members.

Edward D. Bansom for intervener, the Pacific Maritime Association.

Stanley O. Sher, Alan S. Davis, and Joseph Adamas for interveners,

States Marine International, Inc., Isthmian Lines, Prudential-Grace

Steamship Co., Atlanttrafik, Barber Lines, Blue Sea Line, Concordia

Line, Hellenic Lines, Hoegh Lines, Meyer Line, Nedlloyd Lines, and

Norwegian America Line.

Ronald A. Capone, Jokn Williams and Russel T'. Weil for intervener
and complainant, Transamerican Trailer Transport, Inc.
Neal M. Mayer and Marvin J. Coles for intervener and complainant,

Seatrain Lines, Inc., and for complainants, Chandris America Lines,

Inc., Greek Line, Inc., Home Line Agency, Inc,, and Incres Line.
Gerald A. Malia and Paul J. McElUigott for intervener, Sea-Land

Service, Ino,
Alan F. Wohlstetter for interveners, the United Fruit Co. and Wal-
lenius Line.
288
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Herbert Rubin, Philip Elman and Cecelia H. Goetz for intervener,
Wolfsburger Transport-Gesellschaft m,b.H.

Joseph F. Kelly, Jr. for complainant, Daniels & Kennedy, Inc., and
for intervener, the Madden Corp.

Walter E. Maloney and Bradley R. Coury for interveners, American
Export Isbrandtsen Lines, Inc., Atlantic Container Line, Dart Steam-
ship Co., Moore-McCormack Lines, Inc., Hamburg America Line, and
North German Lloyd.

Bobert M. Vorsanger and Frederick M. Porter for interveners,
American Sugar Co. and the American Sugar Refining Co. of New
York.

William Warner for intervener, Wilford & McKay, Inc.

William F. Giesen for interveners, Universal Terminal & Stevedor-
ing Corp., International Terminal Operating Co., Inc., Pittston Steve-
doring Co., Inc., John W, McGrath Corp., Bay Ridge Operating Co.,
Inc., Nacirema Operating Co., Inc., and Northeast Stevedoring Co.,
Inc.

Samuel H. Moerman, Arthur L. Winn, Jr., and F. A. Mulhern for
intervener, the Port of New York Authority.

Mario F. I'scudero, Dennis N. Barnes, Edward Aptaker and Robert
A. Peavy for intervener, the Commonwealth of Puerto Rico,

Norman D. Kline and Donald J. Brunner ag hearing counsel for the
Federal Maritime Commission.

INITIAL DECISION OF CHARLES E. MORGAN, PRESID-
ING EXAMINER*®* ON REOPENED PROCEEDING AND
ON CONSOLIDATED PROCEEDINGS

All of the subject proceedings, including the reopened investigation
in No. 69-57, and the four complaints against the New York Shipping
Association (NYSA), are concerned with the lawfulness of the assess-
ment agreement (No. T-2390) of NYSA, and the proper manner of
inplementing this assessment agreement. The assessments under this
agreement are for the purpose of raising the moneys for the so-called
fringe benefit obligations of NYSA to the longshoremen of the port
of New York, specifically the benefits of pensions, welfare and clinics,
guaranteed anmual income (GAI), shortfall of hours worked, and
administrative expenses of NYSA. The agreement (No. T-2390) ex-
pires September 30, 1971.

The background situation largely has been detailed in the prior
initial decision of the presiding examiner served on August 13, 1970,

1This decialon became the decision of the Commission June 9, 1972,
15 F.M.C.
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and in the Federal Maritime Commission’s decision served on Novem-
ber 20, 1970. These two decisions should be read as part of the fol-
lowing decision. In addition to the reopened issues, there are geveral
new issues added to the old proceeding by the new complaint
proceedings.

On December 4, 1970, NYSA petitioned for reconsideration of the
Commission’s report and order served November 20, 1970, and the
Commission on December 11, 1970, granted reconsideration of its treat-
ment of the Alaskan and Hawaiian trades was denied, and these two
trades are no longer in issue. The Commission on March 11, 1971, re-
opened No. 69-57, and said it did so in order to reevaluate its treat-
ment of the Puerto Rican trade. Reconsideration of the treatment
of the Alaskan and Hawaiian trades was denied, and these two trades
are no longer in issue. The Commission on March 11, 1871, reopened
No. 69-57, and said it did so in order to reevaluate its treatment of
the many and varied interests of the participants in this proceeding.
Specifically, the Commission said it would consider reevaluating its
treatment of the Puerto Rican trade, and ite treatment of automo-
biles, trucks, and buses. The -parties were directed to provide alter-
native proposals, backed by arguments, which could provide more
equitable solutions to the issues herein, The proceeding was ordered
to be expedited.

Hearing on the consolidated proceedings was held, and as in the
prior proceeding, direct evidence was received mainly in the form of
written statements and exhibits, with the oral testimony largely cross-
examination. ‘The record consists of 4,429 pages of transcript, 152 ex-
hibits, and voluminous briefs and reply briefs.”

When the original hearing herein started,? the assessment agreement
in issue was No, T-2864 which provided a tonnagé basis of assessment.
The breakbulk carriers, which are the majority numerically of NYSA,
favored then, and still favor, the tonnage only basis of assessment,
because among other reasons they handle relatively few tons of cargo
per man-hour of longshore labor. There is much logic to this tonnage
basis of assessment, because revenues are earned on the basis of tons
carried, and freight tariffs prescribe rates and charges on the basis
of tons freighted. Contrariwise, the containership carriers generally
favor a man-hours of labor basis of nssessment because they use fewer
man-hours of labor per ton of cargo freighted. There is also some logic
in assessments on a man-hours basis inasmuch a8 labor is paid on hours
worked. Tariff rates and charges are not related to longshore hours
worked, nor are revenues of the ocean carriers related to longshore

8 No. T-3890 was put into the record on the third day of hearing.
15 F.M.C
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hours worked. Therefore, on a dollars and cents basis, which is what
these proceedings are all about, the most logical basis of assessment
must be related to dollars of revenue and therefore to revenue tons of
cargoes handled, rather than to longshore hours.

In the future, if not in the present or in the next few years, NYSA
assessments of necessity will have to be based on tons freighted, be-
cause unless a carrier receives revenues, it will not be able to pay as-
sessments needed for labor benefits, In other words, no ocean carrier
which goes out of business can pay fringe benefits to longshore labor.
Likewise, if a certain ocean carrier has not gone out of business, but is
losing cargoes, this carrier will be less able to pay fringe benefits. The
final corollary in this reasoning is that the ocean carrier which is in-
creasing its business, or handling more cargoes, will have to pay a
greater share of the fringe benefits.

The last statement is true, because it matters not to a longshoreman
laborer who is entitled to GAI benefits or who has earned his pension
that an ocean carrier has gone out of business or that an ocean car-
rier has recently entered into an ocean trade, but what matters is that
the laborer feels that he deserves his GAI or his pension from the in-
dustry as a whole, and if some ocean carriers have left the business the
remaining ocean carriers including the new carriers must pay his GA1l
or pension, and other fringe benefits,

All of the members of NYSA unanimously recognized that the old
man-hours type of assessment was outmoded and should be discon-
tinued. By a resolution on October 1, 1968, they unanimously agreed
that the man-hours basis should be discontinued and that a new sys-
tem of assessment would take effect as of that date. Agreement on a
new system was slow to be realized and in fact there has been no unani-
mous agreement on any new system of assessments. The agreement
that has had the most support nearest to unanimous support has been
No. T-2390.

The International Longshoremen Association, AFL~CIO (herein
called the ILA or the union) has been continually looking over the
shoulders of NYSA with a substantial interest in NYSA’s assessment
agreements. As long as the union is paid according to its labor contract
for its fringe benefits, it supposedly would have no direct concern with
the methods of assessment of the members of NYSA, but the union has
the continuing interest of being assured that sufficient assessments are
being collected by NYSA from its members to pay for the fringe
benefits.

The union at the time of the ratification of its 1968-71 labor con-
tract, and later, recognized that the man-hours burden on the break-

15 F.M.C.
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bulk carriers segment of the NYSA industry should be eased. When
the first year of this contract ended on September 30, 1969, the union
took a stronger and more insistent position and in effect said :

You told us during the negotiations that you were going to make your own allo-
cations, that when we raised the issue of what we considered to be necessary

protection for breakbulk carriers that you would take care of that reallocation
among yourselves and we should let you do it.

However, for the entire first year of the 1968-71 contract, and for
part of the second year of the contract, the old man-hours basis of as-
sessment was continued. This was because of the difficulties in agree-
ing on the new basis. It was not until sometime after the Commission
on March 11, 1970, gave its conditional approval of agreement No.

2390 that a new method of assessment began to be implemented.
The new basis in No. T-2390 was a combination of man-hours and
tonnage assessments.

The T-2390 basis was in itself a compromise basis, worked out after
many months of hard work, research and soul searching by the assess-
ment committee appointed by NYSA for this purpose. One of the
three committee members who agreed to this basis was the president
and now the chairman of Sea-Land, which did not oppose T-2390 in
the original proceeding, but now opposes it in the reopened proceed-
ing and now supports “excepted cargo” treatment for the three Puerto
Rican carriers, of which Sea-Land is the principal carrier tonnage-
wise. Sea-Land’s present opposition to No. T-2890 is natural since
the Commission’s report on November 20, 1970, gave the Puerto Rican
carriers including Sea-Land very preferential treatment in relation
to carriers in other trades. - )

No. T-2890 was intended by NYSA to treat all carriers alike, and
all trades alike, with certain exceptions based upon hardship, such as
the intercoastal and intracoastal trades of the continental United
States, which are subject to overland competition, and because of such
competition were given the so-called “excepted cargo” treatment.
NYSA is vehemently opposed to the excepted cargo treatment for the
Puerto Rican trade, a trade which in recent years has grown and
prospered.

The old type of assessment agreement, with assessments on man-
hours only, never has been approved by the Federal Maritime Com-
mission. Such approval was not sought, nor was it believed necéssary,
under section 15.0f the Shipping Act, 1918 (the act), until after the
decision of the Supreme Court in Volkswagenwerk Aktiengesellschaft
V. Federal Maritime Commission, 390 U.S. 261 (1968).

15 P.M.C.
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Thus, we have s situation, where assessments by NYSA have been
made in the past on both a man-hours basis, and more recently on a
combination of man-hours and tonnage, but never with any final ad-
ministrative approval as agreements or cooperative working arrange-
ments subject to section 15 of the act,

In the past when there were no containership carriers, and when
cargoes generally were handled in the old-fashioned breakbulk
method, it was fair to all the carriers to not only pay wages, but also
fringe benefits on an hourly basis. But, times have changed.

There are two key words in this report. These words are “tons”
and “hours.” Almost literally reams of figures and statistics have
been presented in these proceedings, but in looking at any of the sta-
tistical conclusions, we must determine whether they are based on
“tons” or on “hours,” Some credibility must be given to both types
of statistics, but overall the “tons” must be considered to be entitled
to the greater weight in reaching a just conclusion to the assessment
problem herein,

“Hours” was the key in the past. “Tons” will be the key in the
future. In the present a combination of tons and hours is the key.
Agreement No. T-2390 is a combination of tons and hours. It places
some of the assessment costs on a man-hours basis, and some on a tons
basis. In other words it is a compromise solution.

Genuine and equitable compromises are hard to come by in these
proceedings. The Commission as late as July 22, 1971, when it denied
a motion to certify the record to it for decision, also reiterated its
request, made previously when it reopened the proceeding, that the
parties offer “alternative proposals” for solution of this multiparty
dispute. The Puerto Rican carriers have failed to offer any compro-
mise. They insist on the man-hours expected cargo basis, Sea-Land has
backed off from its former acceptance of the T-23%0 compromise
basis.

The Puerto Rican carriers adhere to their use of “hours,” and in
effect fail to acknowledge that they have an industry obligation to
the longshoremen in the port of New York. TTT, a relatively new
carrier in the ocean trade in effect says, Don’t blame me for any short-
fall in hours worked by the longshoremen, and praise me because I
have added a second ship and am adding more work hours. But TTT
would like to forget that it, Sea-Land and Seatrain, the carriers in
the Puerto Rican trade, do not have to pay $4 a ton royalty on their
containerized traffic instead of $1 a ton. The $4 a ton demand of the
longshoremen at the time of the negotiations for the 1968-71 labor
contract was dropped by the longshoremen in return for other labor

15 F.M.C.
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contract benefits, and now TTT, Seatrain, and Sea-Land say we are
not responsible for shortfall and GAT, which are part of the labor
contract package. But these three Puerto Rican carriers gladly took
the benefit of the industry labor contract insofar as these three car-
riers escaped the $4 a ton container royalty payment, so they cannot in
all equity escape their fair share of ¢he industry labor contract obliga-
tions as to shortfall and GAI if they are to accept the container bene-
fits. The Puerto Rican carriers conveniently forget that dropping the
$4 a ton container royalty helped them greatly and was relatively of
no benefit to breakbulk carriers.

The $4 a ton royalty was not the only demand of the ILA which
‘would have hurt the containerized Puerto Rican carriers. The ILA
demanded that all containers be stuffed and stripped by ILA labor.
The industry labor contract dropped this demand, but again it was
offset by the NYSA industry’s agresment to accept 40 million man-
hours as a basis of calculating pensions and welfare and clinic pay-
ments. The Puerto Rican carriers again would conveniently forget
that the breakbulk carriers gained little or nothing relatively by the
dropping of the stuffing and stripping demand from the labor con-
tract. Furthermore, the Puerto Rican trade is practically 100 percent
containerized, that is, all the ships are full containerships or are ro-ro
ships with high productivity in tons of cargo handled per longshore
labor hours, Other trades are partially containerized and get some
benefits from the dropping of the demands for a $4 royalty per ton on
containerized cargo and the dropping of the demands to stuff and strip
all containers. The carriers who got the greatest benefit out of the labor
contract in respect to the above demands are the Puerto Rican carriers,
but they would on the excepted cargo basis escape the costs of the
1968-71 contract to & much greater degree than the foreign trades
which must pay on the combination hours-tonnage basis, including
the containership carriers in the foreign trade:

The NYSA industry blunted the demands of the ILA against the
containership carriers by accepting the ILA’s demands for increased
pensions, earlier retirements, GAI, and the minimum dollar amounts
for contribution to the pension, welfare, and clinic funds. Increased
hourly wages, and increased vacations and holidays paid by the hour,
were & big part of the price of the 1968-71 contract. Who pays this
price on the hourly basis? Not the high productivity containership
carriers, not the high productivity automobile carriers, but the labor
intensive breakbulk carriers, In other words, the increase in wages,
vacation and holiday payments passed on only a relatively light burden
to the Puerto Rican carriers and others with high productivity labor.

15 F.M.C.
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The Puerto Rican carriers and others with high productivity would
like to forget history in that in the past when all were paying NYSA
assessments on the same hours-only basis, those with high productivity
were being underassessed for their share of fringe benefits. In the
future the Puerto Rican carriers would continue to be underassessed
if they paid assessments only on a man-hours basis, and not on tonnage.

Of course the Puerto Rican carriers, as well as containership oper-
ators in other trades, have made relatively high investments in their
ships, cranes, containers, and other shoreside equipment, and we must
not penalize innovation. Nevertheless to the extent that there are hours
in the No. T-2390 combination man-hours and tonnage formula, inno-
vation is aided in that these high productive carriers pay less per ton
of cargo than do the labor intensive carriers.

Furthermore, the investment in ships and shoreside equipment of
the containership operators is reimbursed in savings in faster turna-
rounds of the ships with the fewer days in port, and the resulting
higher tonnages of cargoes handled on yearly bases.

The principal plea of the Puerto Rican carriers has been that the
Commonwealth of Puerto Rico and its economy must be helped. That
may. be true, but it does not follow necessarily therefrom that the
Puerto Rican carriers must in effect be subsidized in these proceedings
by unduly low assessments to NYSA for longshoremen’s fringe
benefits.

The Commonwealth of Puerto Rico may be subsidized by the Gov-
ernment of the United States by laws other than the Shipping Act,
by means such as no Federal income taxes or other measures.

It does not follow that the Puerto Rican carriers should be placed
in the “excepted cargo” category because it is not the duty of this
Commission to equalize economic differences between the several States
of the United States or between the States and a territory. In fact, to
attempt to equalize such differences may result in unlawful discrimina-
tion, preference, and prejudice between carriers and between ports.
There appears little equity in this proceeding which compels aiding
the Puerto Rican carriers. On the one hand, they say, and the testi-
mony shows, that assessing the Puerto Rican carriers on the basis
of T-2390 without any excepted cargo status for the Puerto Rican
trade will possibly result in increased rates of 4 or 5 percent. On the
other hand, these same Puerto Rican carriers are now seeking rate
increases in their Atlantic coast Puerto Rico trade of 18 percent and
98 percent depending on the type of cargo, trailerload or less-than-
trailerload. The Puerto Rican carriers are contending that the latter
increases of 18 percent and 28 percent are justified and won’t hurt
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the Puerto Rican economy, but that the 4 or 5 percent inorease which
may result from NYSA assessments is unjustified because-it will hurt
the Puerto Rican economy.

The presiding examiner, trying to achieve practical justice and in
the interest of obtaining an equitable compromise, in his prior initial
decision decided that the northbound segment of the Puerto Rican
trade should be granted “excepted cargo” status. The northbound seg-
ment is about 30 percent or less tonnage-wise and probably less revenue-
wise. It was in need of some stimulation, but not the southbound
segment of the Puerto Rican trade, which has been and continues to
enjoy substantial increases in recent years.

Now, on more mature reflection, and having the benefit of the evi-
dence in the reopened hearing, including the relatively minor effect
which a 4 or 5 percent increase in transportation costs might have on
prices of consumer and other products in Puerto Rico, there appears
on this entire racord no-good or sufficient reason for treating the Puerto
Rican trade differently from any of the foreign trades of the port of
New York, and in fact if any different treatment were justified on the
basis of ILA demands against container carriers, it would appear that
the Puerto Rican trade should pay higher assessments than those paid
by other trades which are only partially containerized. All in the
industry knew that there would be much less hours than 40 million
worked and that there would have been a shortfall of hours, but this
was a convenient way to calculate the dollars and cents to be paid
for pensions and welfare and clinic benefits. The labor contract might
have stated the pension obligation in dollars only without any reference
to hours worked, and the contract also could have stated the obligation
for welfare and clinics in dollars,

If these pension and welfare and clinic obligations had been stated
only in dollars, then there could have been less emphasis on that mean
word, “shortfall.” The hours were specified in the contract so as to pro-
vide & minimum dollar amount of pensions, and of welfare and clinic
obligations. The point of this discussion is that the ILLA intended
and got by contract its dollar amounts for pensions, and welfare and
clinics, and these dollar amounts were industry obligations to be paid
by the NYSA industry, including the contsinership segment of the
industry which in the union’s view had to take a reallocation of assess-
ments so as not to unduly burden- the breakbulk carriers segment of
the industry.

And why would not the union have teken this view, when a new type
of employer (the conteinership and ro-ro operator) was providing less
man-hours of employment per ton of cargo than the older type of
employer of longshore labor, the breakbulk ship operator?

15 F.M.C.
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It bears repeating and repeating that the matter of “shortfall” has
been greatly overemphasized as an excuse or reason for the “excepted
cargo” treatment of Puerto Rico. Shortfall is only one element of the
labor contract and there were many other elements. Besides the de-
mands for $4 & ton container royalty, stuffing and stripping all con-
tainers on the piers by ILA labor, there was a demand that all con-
tainers be unloaded from vessels before a single container could be
loaded. This was contrary to the existing practice of simultaneous
loading and unloading of containers and would have cut productivity
of the handling of containers in half. The containership carriers bene-
fited by the dropping of this demand in the labor contract, not the
breakbulk cerriers. There was another demand which would have
increased the gangs of longshoremen employed on containerships. In
summary many of the union’s demands were demands against the
containership segment of the industry.

Parenthetically, as general background of NYSA-union relations,
some mention is appropriate of the prior-day-ordering system
(P.D.O.). The NYSA industry, in the same 1968-71 labor contract,
not only took on certain obligations, but also obtained certain bene-
fits, including P.D.O., which calls for certain men to work, after having
been ordered to work on the prior day. This system was intended in part
to alleviate unemployment of longshoremen and thereby to reduce
NYSA’s obligation for guaranteed annual income payments. Un-
fortunately, the P.D.O. system has not worked nearly as well as antici-
pated. Notwithstanding the use of the P.D.QO. system, because of its
faults or because of lack of union rank and file enthusiasm of checkers
or of other personnel in administering the P.D.0. system, apparently,
there have been many instances where senior-type longshoremen have
not worked and have therefore subjected NYSA to GAI obligations,
when at the same time casual-type longshoremen without seniority
and without GAI rights have worked. Thus, GAI expenses for the 2
contract years, 1969-70, and 1970-71, have amounted to some consider-
able millions of dollars more than were anticipated by NYSA when
the 1968-7T1 contract was negotiated. Estimates of GAT for the last
contract year, 1970-71, have ranged as high as $32 million, whereas
without experience GAI had been estimated as low as $15 million.

Man-hours of longshore labor are not a precise figure known trade
by trade in the port of New York. The stevedores who directly employ
the longshore labor do not necessarily have the information nor is it
necessarily their duty or business to determine how many hours, for
example, should be allocated to labor of & carrier in its Puerto Rican
trade, versus how many hours should be allocated to the carrier’s North
Atlantic trade, or to other trades. As a result of this situation, no
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accurate or complete record exists to this day of the number of man-
hours in the Puerto Rican trade. The parties must make, and have
made, their best estimates of the situation, and have stipulated certain
man-hours, but with the stipulations binding only for this proceeding,
and subject to audit, et cetera, for other purposes by NYSA.

TTT is an exception to the above discussion because it operates only
in the Puerto Rican trade. Apparently, Sea-Land prior to NYSA’s
petition for reconsideration had reported to NYSA that Sea-Land’s
total Puerto Rican tonnage in this 1969-70 contract year was about
1,250,000 tons, and NYSA relied on this reported tonnage, and used
the container productivity factor of record, agreed by the parties of
9.54 tons per man-hour, and computed man-hours for Sea-Land on this
basis in making its petition to the Commission for reconsideration.
But, just prior to the reopened proceeding Sea-Land informed NYSA
that its total tonnage in 196970 actually was 1,690,835 tons. This dif-
ference between the earlier reported tonnage using the container pro-
ductivity factor of 2.54 tons per man-hour accounts for about 173,000
man-hours inferentially under reported by Sea-Land to NYSA, and
in turn under reported by NYSA to the Commission in NYSA's peti-
tion for reconsideration. Thus, 'we obtain a figure of about 941,310
Puerto Rican hours by adding the 178,000 hours to the 768,810 hours
reported by NYSA in its petition for reconsideration,

The parties have stipulated 599,804 hours for Sea-Land and between
240,000 and 260,00 hours for Seatrain. Sea-Land maintains records
which show direct ship labor, but does not maintain a breakdown of
hours of labor by trades for terminal, garage, consolidating, and ma-
rine gate labor, and it is necessary to allocate a percentage of hours of
labor to the Puerto Rican trade, Seatrain’s stevedore, United Termi-
nals, maintains man-hour records by trade for ships’ labor, linesmen,
and terminal labor, but for the less-than-trailerload and team track
facilities, hours of labor are not broken down by trade, and may not be
clearly separated between the LTL and team track operations; and
allocations were therefore necessary to determine Puerto Rican trade
man-hours for Seatrain, The hours of TTT which operates only in the
Puerto Rican trade were accepted and stipulated as substantially
correct by NYSA.

These Puerto Rican hours for the 1989-70 year, as stipulated for
these proceedings were 175,768 for T'T'T, 240,000 as a minimum figure
for Seatrain, and 599,804 for Sea-Land, or a total of about 1,015,360
hours. This figure compares reasonably with the corrected figure of
941,300 hours above. NYSA on brief says that it does not believe that
Sea-Land purposely misled NYSA, and likewise states that NYSA
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did not as a result purposely mislead the Commission in its petition
for reconsideration in its statement of the Puerto Rican hours.

Of course, any person in making allocations might unconsciously
be affected by the purpose of the statistics. If the tonnages to be re-
ported were to be used for the purpose of calculating dollar assess-
ments, the natural tendency at the time would be for a member carrier
not to make allocations in such a manner as to overstate the tonnages.
At another time if the tonnage statistics were not any longer the basis
of assessments in one trade {assessments having changed from a com-
bination hours and tonnage basis in one trade to an hours basis only),
then the natural human tendency of a member carrier in making ton-
nage allocations might have been to allocate higher tonnages to that
trade not assessed on a tonnage basis, and to allocate lesser tonnage to
a trade assessed on a tonnage basis.

NYSA had the thankless job of policing itself, that is, of policing
its members’ estimates of man-hours and tonnages used for making
NYSA assessments. No matter what the head of the department of
NYSA charged with the responsibility of determining the proper
figures for hours and tonnages of NYSA member lines did in executing
his duties, nor no matter what his subordinates did, it is natural for
any one NYSA member to feel that maybe another NYSA member
was reporting inaccurately. The record is convincing that NYSA and
Captain Haynes, the NYSA official responsible for the many assess-
ment calculations of NYSA, did their jobs to the best of their abilities
under the most trying of circumstances. None of their figures as to
tonnage and hours can ever be said to be completely accurate, but the
figures appear to be substantially as accurate as is humanly feasible.

This record contains a vast assortment of figures and statistical con-
clusions, but it must not be allowed to form a smokescreen over the
essential facts and issues. In summary the containership and other
highly productive carriers obtained great benefits from the 1968-71
labor contract by the elimination of the highly onerous demands of the
ILA, which were principally designed to affect these highly productive
carriers, and having thus benefited it ill behooves these same highly
productive carriers to seek preferential treatment by way of very
light assessments per ton of cargo handled.

The emphagsis of the Puerto Rican carriers on shortfall and on the
increased GAI statistics would through their conclusions amount to
statistical legerdemain, and to a mistaken, misleading and mischievous
viewpoint of these factors.

If one must rely on statistical showings, then let us look at costs
per ton of cargo handled.
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For the 197071 year, as stated on page 14 of the prior initial de-
cision the excepted cargo rate-was calculated to be $1.84 per ma.n-your
for the fringe benefit assessments (including 75 cents for pensions,
49.5 cents for welfare and clinics, 55.5 cents for GAT, and 4 cents for
NYSA support). To the $1.84 was added 71.9 cents for vacation and
holidays, or a tatal assessment on the man-hours basis of $2.559.

As of December 7, 1970, because of the increased costs of GAI, (GAI
being @ flexible cost whieh could not be precisely estimated, whereas
contributions of NYSA to pensions, and welfare and clinics funds
were based on minimum dollar obligations-and could be precisely pre-
dicted because no-one expected that the 40 million hours basis for these
two fringe. benefits would be exceeded), the GAI nssessment was in-
creased by NYSA from 555 cents to 139 cents per man-hour. This
83.5 cents increase made the total fringe benefit man-hours assessment
$2.675 ($1.84+%$0.885). This increase of 83.5 cents also made the total
man-hours assessment for excepted cargo, including the assessment
for vacation and holidays, $8.894 ($2.569+$0.885). This explanation
is necessary because some of the parties refer to the amount of $2.675
and other parties refer to the amount of $8.894, but both figures are
correct, and they depend on whether or not vacations and holidays are
included.

TUsing the $2.675 figure, excluding vacation and holiday assessments,
as of December 7, 1970, the Puerto Rican carriers would be paying
fringe benefit assessments of only about $1.05 per ton-of eargo, calcu-
lated by dividing the $2.675 by the agreed productivity rate for con-
tainership carriers of 2.54 tons per hour}. In truth, TTT admitied a
productivity of 8.34 tons per hour, and on this basis it would be paying
fringe benefit assessments of 80 centa per ton ($2.675+8.34), NYSA
used a Puerto Rican productivity of 2.98 hours per ton, and on this
basis the Puerto Rican carriers would pay only 90 cents per ton for
fringe benefit assessment as of December 7, 1970,

Contrast the higher payments per ton of other carriers in other
trades. When the per ton portion of the combination man-hours-
tonnage T-2390 basis was only $2.23 per ton on January 1, 1971, the
other container carriers in other trades would pay $2.60 per ton for
fringe benefits (calculated using the -productivity of 2.54 tons per
mean-hours divided into 98.1 cents per man-lour=37 cents, plus $2.23
per ton), Similarly, other ro-ro carriers, using a productivity of 3
would pay $2:.54 per ton. The breakbulk operators would pay $4.02
per ton for fringe benefits, based on the productivity of $0.52.

‘The above labor costs for fringe benefits obviously benefit the Puerto
Rican carriers and any others on the excepted eargo basis with high
productive labor,
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Going one step further, which is essential to get the complete pic-
ture, one should add the costs of wages, vacations, and holidays, and
container royalty, to get total labor costs per ton of cargo under
T-2390, and under the excepted cargo basis for the Puerto Rican car-
riers, using the productivity of 2.98 for the Puerto Rican carriers.

The following chart is illustrative as of January 1, 1971:

Total Labor Costs Per Ton Under T-2350

T-2300 T-2300 Puerto
breakbulk  eontalner Rico

Wages—84.60 per hour. . iiiiecieceeicceeas $8.584 $1.81 8154

Veication and hollday—$0.72_ _______________ .. ... .. 1.38 28 24
Fringe benefits (T-2390 at §3.1 cents per man-hour plus $2.23 per

ton; and excepted cargo at $2.67 per hour).................._. 4,02 2.60 .90

Contalner royalty_ e icieiecceeeeceeeeeeeeemam————- .28 .28

Total 008t Per t0N. e e cae———ees 14,24 4.87 2.96

The Puerto Rican carriers fare very well under the above total labor
cost comparison at $2.96 per ton under the excepted cargo basis. Even
if the Puerto Rican carriers were placed on the T-2390 combination
man-hours-tonnage basis, they would fare very well at $4.97 per ton,
compared with breakbulk carriers at $14.24 per ton.

In order for NYSA to meet its fringe benefit obligations,?® the ton
factor in the combination hours-tons T-3490 formula has been in-
creased from time to time, from the original $1.23 to $1.73, to $2.23,
and recently to $3.23 (effective July 5, 1971). With such an increase
in the figures in the table next above, the breakbulk carriers would
bear total labor costs per ton of cargo of $15.24, the container car-
riers in the foreign trades $5.97, but the Puerto Rican carriers would
remain at $2.96 per ton.

Obviously, the Puerto Rican carriers are underassessed on the above
basis. And it is concluded again that they should pay on the same com-
bination man-hours tonnage basis as do container carriers in the for-
eign trades. Even on this basis, the Puerto Rican carriers’ labor costs
will be far below the labor costs of the breakbulk carriers and suffi-
ciently so to not discourage continued innovation.

To add insult to injury, Seatrain and TTT are not even satisfied
with the excepted cargo basis of $2.675 per man-hour, and are insisting
in their companion complaint proceedings that they should not pay
the increased man-hours assessment of 83.5 cents. In other words, they

s With GAT costs on the increase, early in January 1871, NYSA was obliged to borrow

$5 million, glving its demand note to a New York bank, in order to meet NYBA’s fringe
beneflt obligations. Presumably, the note has been, or 18 being, paid off.
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insist that they- are not bound to pay any more than $1.84 per man-
hour for fringe benefits (or no mere than $2,5569 per man-hour includ-
ing the payment of $0.719 for vacations and holidays). The $1.84 per
man-hour amounts to only about 62 cents per ton of cargo, using the
Puerto Rican productivity of 2.98.

Seatrain and TTT insist that NYSA was not authorized by agree-
ment No. T-2390 to increase the hourly payment for GAI beyond the
rate of 55.5 cents. These sentiments are echoed by the four passenger
line complainants, and in their complaint with lesser emphasis by the
two newsprint importers (complainant Daniels & Kennedy, Inc., and
intervener the Madden Corp.). These newsprint interests in their
briefs emphasize other bases for the relief which they seek.

Seatrain, TTT, and the four passenger lines on brief insist that the
terms of agreement No. T-2890 do not allow for any variation in the
excepted cargo assessment other than by formal amendment of T-2390.
This agreement provided that assessment payments on excepted cargo
were to be made on the basis of the man-hour assessment “presently
in effect for pension, welfare, clinics, GAI and NYSA administration
(but not for shortfall) through September 80, 1970.” “Thereafter,
there shall be added to such present horly rates the collective bar-
gaining agreement escalations effective October 1, 1970.” “Excepted
cargo shall also continue to pay any royalty which may be applicable.”

The terms of T-2800 are quite clear insofar as they relate to pensien,
welfare, and clinics because the present-hourly rates in the colleetive
bargaining agreement wers precisely stated in that agreement. The
same is not true as to GAI, because the collective bargaining agree-
ment provided no set dollar amounts nor no-set cents per man-hour
amounts for GAL In contrast, for pe’nsions and welfare and olinics,
gpecific cents-per hours were-prescribed in the collective bargaining
agreement with specific esca.la.tlons from 1 contract -year to the next
contract year.

On the matter of GAI, only the guaranteed yearly hours were
stated. All regular employees having active seniority status were guar-
anteed an annual income of 2,080 heurs multiplied by the applicable
basic straight time.

Thus, by terms of the ILA-labor agreement the dollar amount
needed for GAT had to fluctuate from quarterto quarter, depending
on the numbers of longshoremen eligible for GAT. As & matter of his-
torical fact the assessment for G:AI has fluctuated from time to time
during the course of the 1968-71 labor contract. The mere fact that
agreement T-2390 is NYSA’s means of collecting moneys for the
fringe benefit obligations for GAI in no wise made the GAT obligation
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2 precise amount, nor did it limit GAI to 55.5 cents per hour. While
the 55.5 cents per hour may have been in effect as 8 best estimate of
the amount needed to be collected at one time, it was not locked into
effect for the duration of the ILA labor agreement, because T-2390
specifically allowed for escalations according to the ILA agreement.
Unfortunately T-2390 provided a partially unclear choice of words,
insofar as it may have seemed to indicate that the ILA agreement gave
specific dollar amounts per hour as of September 30, 1970, and as of
October 1, 1970, This was true as to pensions and welfare and clinics,
but not true as to GAI, because on neither date did the ILA labor
agreement specify GAI in dollars and cents per hour. Some of the
complainants would make up this lack of specificity for GAI in the
labor agreement by jumping to the specific figure used by NYSA as
of October 1, 1970, for GAI. This jump is contrary to the labor con-
tract and contrary to logic and equity.

GAT collected by NYSA has to change as the costs of GAI to be
paid by NYSA change. GAI was as low as 12 cents as of Septem-
ber 30, 1968. It was increased from time to time before it became 55.5
cents, and before it became 139 cents, as it is now. At one early time
G AT had been as low as 2 cents.

The man-hour assessment for excepted cargo was understood, by
both the assessment committee of NYSA and by the members of
NYSA as a whole, to include a flexible amount for GAI, and it was
understood that the excepted cargo rate would have to be increased to
reflect increases in GAI costs from time to time.

It is noted that aside from the parties complaining about the in-
crease in GAIL there are a number of other parties subject to the ex-
cepted cargo status (lumber interests, bulk including scrap and sugar,
intracoastal and intercoastal) which have not complained about the
increase in the excepted cargo rate.

The underlying principle of the excepted cargo category was that
such cargo would continue to pay for all benefits except shortfall as if
the man-hour method of assessment were still in effect.

In brief the GAI escalations stem from the ILA agreement. The
55.5 cents collected at one time was only an estimate of GAI costs. If
the GAI costs actually had gone down, then some reduction of the 55.5
cents would have been made by NYSA, and surely the carriers sub-
ject to this payment would have accepted the reduction. Likewise, as
the GAI costs have gone up, and the 55.5 cents had to be increased, the
carriers must accept the increase, because all of them are parties to the
ILA labor contract and are bound by it.

The complaints in these proceedings insofar-as they protest the in-
crease in GAT of 83.5 cents are without merit.
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Bananas is a noncontroversial subject at this stage of the proceed-
ings. It has been stipulated by NYSA and United Fruit Co. that the
T-2380 tonnage assessment for bananas should be fixed at 56 percant
-of measurement without further-qualification. Such agreement was
reached in view of the administrative dificulty in having to deter-
mine on a.ship-by-ship basis whether 55 percent or the excepted cargo
rate is the greater because of the necessity in the case of certain car-
riers of allocating terminal labor, maintenance-men and other crafts
between banana and other general cargo operations, and in order to
permit uniformity of assessment as between all carriers in the port

handling bananas. Accordingly, it is concluded that the tonnage as-
~ sessment for bananas under the man-hour/tonnage formula applied
under agreement No. T-2390-shall be fixed at 55 percent of a measure-
ment ton without further qualification or reference to excepted cargo
status,

Automobiles, trucks, and buses are treated by the Commission in ita
report of November 20, 1970, in accordance with the basis proposed by
NYSA in agreement No, T-2890, which is 20 percent of the cubic
measurement of the vehicles under the combination men-hours-tonnage
assessment formula. The record as reopened remains essentially un-
changed regarding automobiles, :

Wolfsburger Transport, (Wobtrans) representing Volkswagen auto-
mobile interests asks that automobiles be placed in the excepted cargo
category so that rough justice would be done, or preferably that auto-
mobiles be placed under the man-hours-tonnage formula but with the
automobile tonnage definition changed from 20 percent to-5.85 percent
of cubic measurement. Wallenius continues to ask that automobiles be
placed in the excepted cargo status. Wallenius also asks that auto-
mobiles which are transported by Wallenius be given no less favor-
able treatment than is accorded automobiles carried by the Puerto
Rican carriers. Some of the arguments of the automobile interests
parallel the arguments of the Puerto Rican carriers. The automobile
carriers say that they are not responsible for shortfall and they are not
responsible for increased (AL But, the automobile carriers go further,
and say that the Puerto Rican carriers benefited greatly from innova-
tion and therefore from the dropping of the demands to stuff and strip
containers; et cetern, but that-the automobile cerriers did not bene-
fit at all or very little in this respect. The automobile earriers aver that
the need for the new combined man-hours-tonnege basis of assessment
largely was brought on by containerization, and is justified by the con-
tainer revolution, but add that there is no eontainer revolution in the
shipload handling of automobiles. The fact is that the automobile
handling revolution is ancient history.
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The automobile carriers after enjoying extremely low assessments
for many years now are experiencing increased costs per automobile for
fringe benefits. These increases might now be unlawful but for the fact
that automobiles were very much underassessed in the past, and are
relatively lightly assessed if not underassessed at present. The auto-
mobile carriers conjure up the same old man-hour comparisons but
generally avoid tons comparisons,

Again we must remember that freight revenues are based upon tons
of cargo and not upon man-hours of longshore labor, and we must
remember that the union expects to obtain its fringe benefits from the
carriers hauling the cargoes, and not from the carriers leaving the
trade, Again, it falls upon those carriers remaining in the trade and
those with increased tonnages to pay the increased benefits, including
benefits not only brought about by the container revolution, but also
brought about by inflation and by an enlightened viewpoint of manage-
ment as to what is fair in the way of increased benefits due the laboring
man.

The productivity of the automobile carriers in tons per man-hour
is very substantially greater than the high productivity of the con-
tainership carrier. So, naturally if automobiles are assessed for fringe
benefits on the excepted cargo man-hours basis only, the automobile
carriers will be paying very law fringe benefit assessments, To share
in their responsibility as part of the NYSA industry, the automobile
carriers must pay fringe benefits at Jeast in part on a tonnage basis.

About 8.94 measurement tons of Volkswagens are unloaded per
man-hour from life-on/lift-off vessels, and about 17.9 measurement
tons of Volkswagens are unloaded per man-hour from ro-ro vessels.
On the 20 percent of measurement tons basis, this means that about
1.8 assessable tons per man-hour are unloaded from lift-on/lift-off
vessels, and about 3.6 assessable tons per man-hour are unloaded from
ro-ro vessels.

On the January 1, 1971, basis of $2.23 per ton for the tonnage factor
in the combination formula, automobile lift-on/lift-off carriers would
pay fringe benefits of $2.75 per assessable ton, and automobile ro-ro car-
riers $2.49 per assessable ton compared with $4.02 per assessable ton
for breakbulk carriers, $2.60 per ton for containership carriers in the
foreign trades, and $0.90 per ton for the Pueto Rican carriers if they
were assessed on the excepted cargo basis.

On the July 5, 1971, basis of $3.23 per ton for the tonnage factor in
the combined formula, the fringe benefits assessments would be $3.75
for the automobile lift-on/lift-off carriers, $3.49 for the automobile
ro-ro carriers, $5.02 for the breakbulk carriers, and $3.60 for the con-
tainership carriers in the foreign trade.
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If wage, vacation and holidays and container royalty costs are added
to the fringe benefit costs, the totals per ton would be $15.2¢ for break-
bulk carriers compared with $6.70 for lift-on/lift-off automobile car-
riers and $4.96 for ro-ro automobile carriers. To the extent that the
ILA labor agreement increased wages and vacation and holiday costs -
instead of inceasing fringe benefit costs, the automobile carriers bene-
fited and the breakbull carriers suffered. It must be remembered that
automobiles will be assessed on the T-2890 basis at only 20 percent
of measurement tons, whereas the assessable ton for other cargoes is the
so-called stevedore or revenue ton, which is the ton of 2,240 pounds or
of 40 cubic feet whichever is greater. Overall it is clearly apparent that
the automobile carriers will not be overassessed on the basis of the com-
bination man-hours and tonnage formula of T-2890.

Newsprint was not in issue in the prior proceeding, Newsprint is
the sixth largest inbound commodity of the port of New York. In the
year 1970, about 809,000 tons of newsprint were shipped into the port
of New York by water. For the past 6 years in each year Daniels &
Kennedy, Inc. (D & K), handled more than 280,000 long tons of news-
print. Tonnage of D & K has increased recently, from 241,056 long tons
in the contract year 1969-70 to 255,124 long tons in the contract year
1970-71, the latter based on 7.5 months actual and 4.5 months estimated.
Newsprint for D & K is shipped in large rolls about 60 inches high
with a radius of 40 inches, weighing about 1,740 pounds per roll.
Three rolls are picked up in a single lift from the hold of a ship and de-
posited on the pair. On D & K newsprint generally four holds of a
ship are worked simultaneously by four gangs of II.A longshoremen
of about 17 men in each basie gang, D & K-employs other personnel not
assigned to particular gangs. D & K has a productivity for its TLA.-
ships unloading labor of about 8.29 long tons per man-hour. The pro-
ductivity of D & K converted by a 1.4 density factor would be 3.9 assess-
able tons per man-hour.

The newsprint rolls of D & K are placed on conveyors by ILA labor
on the wharf. The conveyors carry the rolls into a terminal warehouse
owned and operated by the publisher of the New York Daily News.
No ILA labor is employed after the rolls are placed on the conveyors.
D & K is not the employer of any person in the warehouse, D & K thus
does not use any ILA terminal labor, but-only usesship ILA labor.
Many more men would be employed by a breakbulk carrier to handle
the same tonnage, because the breakbulk carrier uses both ship and
terminal ILA labor,

NYSA argues that even a containership or ro-ro operator would em-
ploy more ILA labor because they also use terminal ILA labor. D & K
uses its ILA labor only a few days at a time and these laborers must
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be employed by other members of the NYSA industry at other times,
or possibly impose GAI obligations on the industry. In other words,
we have the same situation referred to in the prior initial decision,
which is that longshoremen are industry employees, their vacations,
pensions, welfare, and clinic costs, and GAI are paid for by the in-
dustry, and the labor contract provisions and fringe benefit obligations
must be dealt with on an industrywide basis, rather than on a carrier-
by-carrier basis.

The Madden Corp., an intervener, is the exclusive agent of the Fin-
nish Paper Mill Association, for the importing and marketing of news-
print and other paper products from Finland to the United States.
The newsprint imported by Madden includes that used for magazines.
Rolls weigh from 1,800 to 8,000 pounds and are lifted from the holds
of ships in a single lift and deposited on the pier, Madden’s rolls
of newsprint are then generally stored in adjoining warehouses by
ILA labor which is part of the gangs used to discharge the Madden
newsprint. There has been no substantial change in the method of
handling Madden’s newsprint for 30 years. Productivity for Mad-
den is about 2.1 long tons per man-hour. Madden imports have de-
creased from 64,700 tons in 1968 to 44,948 tons in 1970. Newsprint used
for magazine printing imported by Madden is mostly destined for in-
land points and has been diverted to some extent from New York to
other east and gulf ports. It is estimated that 15,000 tons will be
diverted during the calendar year 1971,

D & K also brings up the matter of diversion of its newsprint or
of possible diversion from the present method of ocean steamship to a
combination truck-rail movement from Baie Comeau, Quebec, Canada,
which is the principal source of D & K newsprint. Since April of 1971,
gome newsprint has been moved from Baie Comeau about 90 miles,
and then has been transferred to rail cars for movement to New York
City. All of the newsprint handled by D & X comes from the north
shore of the St. Lawrence River. There is no rail service direct from
Baie Comeau, nor has there been any. The continued increase in car-
goes handled by D & K by ocean carrier in the last 2 contract years
indicates that the danger of diversion of D & X’s newsprint in minimal.
The Madden Corp. recently entered a long term lease for a pier on the
Jersey side of the Hudson River, and this would indicate that Mad-
den plans to continue to use the port of New York for its imports.

The principal issue raised by the newsprint interests is that the
asessments under No, T-2390 will greatly increase percentagewise the
prior assessments of the newsprint interests for fringe benefits. The
newsprint interests assume that their past assessments on the man-
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hour basis were fair, when in fact they were greatly underassessed in
the past.

Under T-2300, the newsprint interests fare relatively well on the
basis of their fringe benefit assessments per assessable ton. Exhibit 106
offered by the newsprint interests shows that D & K newsprint under
the old man-hours assessment (prior to the present 1968-71 contract)
at 3.1 cents per man-hour, using a D & K productivity factor of 3.29
was assessed at only 28 cents per ton and that it would be increased
796 percent to a new rate of $2.51 per ton under the T-2390 combined
man-hour/tonnage formula using the $2.28 per assessable ton tonnage
factor. But look at the comparable figures shown in exhibit 108 for the
breakbulk carriers, which are $1.79 prior to the 196871 contract and
$4.02 per ton under the T-2390 basis using the $2.23 tonnage factor.
The dollars and cents increase for both the newsprint and the break-
bulk carrier was the same, $2.23 per ton. Costs of doing business are
basged to some extent on percentages, but what is most important is
the dollars paid out. Again considering all labor expenses, including
wages, vacations, and holidays, the breakbulk carriers bear an even
higher overall burden under the terms of the 1968-71 ILA labor con-
tract because of their low productivity, and the newsprint carriers are
comparatively well off because of their higher ILA labor productivity.
It is concluded that no good reason has been shown for giving any spe-
cial treatment in fringe benefit assessments to the newsprint interests.

On opening brief hearing counsel, heeding the desire of the Com-
mission for alternate solutions, have proposed their compromise solu-
tion for treatment of the assessments problem relative to the Puerto
Rican trade. Hearing counsel propose that the excepted cargo treat-
ment of the Puerto Rican trade be modified so that the trade will con-
tribute a fair share of GAT costs, but leaving the Puerto Rican trade
to pay pensions, welfare, and clinics, and NYSA administration at the
man-hour excepted cargo basis with no assessment for shortfall. This
is a complicated proposal apparently based upon much work and con-
sideration by hearing counsel, but it is apparently unacceptable to any
of the parties. Upon reply brief, hearing counsel have proposed a
weight-ton sssessment 28 a solution to the automobile issue, and “ex-
cepted” status for all costs but GAI for newsprint. The parties have
not had the opportunity to comment upon these last proposals, and
they have not asked permission to comment on them.

Expeditious handling of this proceeding does not permit detailed
comments regarding these proposals made on brief by hearing counsel.
However, from an overall viewpoint, it is concluded that the only
compromise solution with the most substantial merit is the T-2390
compromige.

15 ».M.0,
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It must be remembered that the first proposed agreement No. T-2336,
approved by the membership of NYSA and submitted to the Com-
mission, would have assessed all the shortfall of hours under 40 mil-
lion against only the tons of cargo handled in containers, including
cargoes in every type of vessel, including, but not limited to roll-on/
roll-off, side port and Lash vessels; with the caveat that any shortfall
in hours caused by strikes should be assessed against all cargoes (in
containers and otherwise), excluding cargoes in the domestic trade of
the continental United States, This No. T-3490 formula was not imple-
mented, but it hardly was one favorable to the containership carrier.

Nor was the second agreement, No. T-2364, approved by the NYSA
membership and submitted to the Commission, favorable to the
containership carrier, because it was based entirely on a tonnage
assessment.

No. T-2890, which was the third basis submitted to the Commission,
was a reasonably fair compromise agreement, and as modified with
respect to cargoes of bananas, the Alaskan and Hawaiian trades, is
approvable under the standards of the Volkswagen case above.

The present (NYSA) proceedings are not general freight rate cases,
and in fact they are not rate cases at all. In the present No. 69-57 et al.
cases, there is absolutely no need shown for any special treatment of
the Puerto Rican carriers.

Now, let us turn to the Commonwealth of Puerto Rico. It is not
directly concerned herein, but indirectly is concerned that in time the
Puerto Rican carriers will increase freight rates in the Puerto Rican
trade. For this concern about freight rates, we can, and we should,
defer to another proceeding which is directly concerned with the
freight rates. This other proceeding is being heard by another presid-
ing examiner, on another record (involving consolidated docket Nos.
71-80, 71-42 and 71-48). In this other consolidated proceeding, the
Puerto Rican carriers and the Commonwealth can paint the entire
picture necessary to a just decision relative to Puerto Rico, including
the effect of the Puerto Rican carriers proposed 18-28 percent rate
increases.

At one time, the effective date of our approval of agreement No.
T-2390 was a big issue, but it may not any longer be quite so important
from 2 practical standpoint. We approved in our prior decision *
the effective date of October 1, 1969, for No. T-2390. However, it is
difficult to make assessments effective retroactively, particularly where

4Both the presiding examiner’s prior inltial décision and the Commission’s decision of
November 20, 1870.

15 F.M.C.
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carriers have gone out of business; and most agsessments have been
made by NYSA effective for future applications. With the passage of
time, we are nearing the expiration date of No. T-2390, which is Sep-
tember 80, 1971, and there is little or no room for NYSA to make
changes in the assessment basis for future application. Thus, even
though the Puerto Rican carriers do not win “excepted cargo status”
under this decision, by the passage of time they appear to have won
assessments on this basis for the largest part of the 1968-71 contract
years. Our decision herein again is to approve No. T-2890 retroactive
to October 1, 1969, and this would mean retroactive collections of
assessment from the three Puerto Rican carriers and many other
assessment adjustments.

To the extent that the issue of retroactivity remains an issue, and
there remains any problem of adjustment of retroactive assesaments,
the parties and the Commission may yet have another chance at
achieving some compromise solution acceptable to all. Perhaps this
could be brought out on oral argument. In any event, one of the princi-
pal effects of our approval of No. T-2390 presumably will be the bear-
ing of that approval on future assessment agreements of the parties,
bearing in mind again that T-2390 expires September 80, 1671, and
presumably that a new assessment agreement will be filed for our
approval in due course.

While attention herein has been focused to a great extent on the
Puerto Rican trade, to the extent that this trade were to be favored
by “excepted cargo” status, the result would follow that the other
trades of the port of New York would be disfavored by the imposition
on them of higher assessments to make up for assessments not col-
lected by the Puerto Rican trade. These foreign trades of the port of
New York would be disadvantaged to the extent that some cargoes in
the foreign trades would be diverted from the port of New York to
other ports. The foreign automobile interests already have alluded to
this possibility. Again to avoid undue discrimination between the vari-
ous trades of NYSA, the fairest action under all the circumstances
would be to spread the assessments herein on the same basis for all
trades of the port of New York. ,

Not forgotten in reaching the conclusions herein is the fact that the
carriers in the Puerto Rican trade all must be under the U.S. flag,
using T.S. built ships and U.S. crew , mgking the operations of the
Puerto Rican carriers somewhat more expensive than operations with
other ships and crews in the foreign trades, but this is only one factor -
in the public interest considerations, and is not entitled to major

15 F.M.C.
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weight in reaching a just conclusion herein, particularly when com-
pared with the other factors, such as the costs of longshore labor per
ton of cargo handled.

As Federal taxpayers generally share both the benefits and the costs
of Government for many purposes, all the parties herein who are di-
rectly or indirectly affected by the ILA labor contract should share
not only the benefits of said contract, but also the costs of that con-
tract, including the fringe benefit costs.

The Puerto Rican carriers are not the only ones which have in-
creased their man-hours labor in recent years. Although no witness
was produced, it was stipulated that Barber Lines has increased its
longshore hours in the port of New York over the past 3 years, and
that Barber Lines operates about 37 vessels, of which 30 are normal
breakbulk vessels, and seven are especially fitted for and carry con-
tainers. Barber Lines does not seek “excepted cargo” treatment for
itself but if such treatment were to be accorded Puerto Rican carriers
on the basis of their increased man-hours in recent years, then Barber
Lines and perhaps others should be accorded “excepted cargo” treat-
ment also. One must remember that the Puerto Rican trade in 1958
generated 1,250,000 man-hours when it was entirely breakbulk, and
that with increases in tonnages, the trade has not yet reached that fig-
ure in man-hours of labor. And, the union viewpoint no doubt is that
Puerto Rican containerships have cost many union jobs, including
both old jobs lost and new jobs not generated in proportion to new ton-
nages handled. Taking the opposite tack, U.S. lines showed a drop in
man-hours of over & million hours between 1967 and 1969. Of course,
no one is insisting that U.S, lines be penalized or specially assessed for
fringe benefits because of its drop in man-hours. Its witness looked
upon this situation as an industry problem. That is the just and law-
ful answer. All of the carriers recognize in a general way that the as-
sessments of ILA labor fringe benefits are an industry problem, and
that all carriers must share not only in the benefits of the ILA. con-
tract, but also in the costs of the contract. Some carriers and parties
seek exceptions to the uniform assessment basis of T—2390. But, grant-
ing an exception here and another exception there has a snowballing
offect, and the result of granting too many exceptions can only be
chaos. Exceptions must be limited to recognized hardships and no
others.

The president of the ILA, Thomas W. Gleason, has been understood
{exhibit 97) to say that for a future contract beginning October 1,
1971, he would be willing to consider “a guarantee of benefits rather
than hours.” This statement confirms the view herein that it is the

16 F.M.C.
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Doorer No. T1-81
Ocpan Freeir Consurrants, Inc.
v‘

Irarpacrric LINE

June 19, 1972
ADOPTION OF INITIAL DECISION

This proceeding is before us on exceptions to the initial decision of
Examiner Stanley M. Levy, served December 28, 1971, in which the
examiner concluded that the alleged misdescription was done by the
shipper not the carrier and thus the claimant® had failed to establish
any basis for granting relief.

In his exceptions, claimant points out that the freight forwarder,
not the shipper, was actually responsible for the description of the
goods in the bill of lading, and urges that in any event the importer
has a right to expect the carrier to assess the proper rate for those
goods actually carried.

Claimant urges that notwithstanding the bill of lading designation
of the shipment as toys, the examiner, having been furnighed & pack-
ing list which indicated that 1,200 tricycles and 400 bicycles were
actually carried, was duty bound to go beyond the alleged facts raised
wholly by supposition and to “search further in what the carrier felt
was a toy and what is not.” Finally, claimant request oral argument
and states that additional evidence of the correct identity of the goods
ghipped can be introduced.

*Qcean Freight Consultants is the assignea of the claim of Fred Myer, Ine,, an lmporter.

15 F.M.C.
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We do not feel that at oral argument any new facts can be elicited to
change the examiner’s initial findings.

It is undisputed by the parties that the freight forwarder initiated
the bill of lading. It is also agreed that the carrier charged the rate as
specified in the tariff for that commodity as described on the bill of
lading. It is further agreed that the consignee had taken possession of
the cargo without voicing any claim at that time.

In a recent decision, informal docket No. 283(1), Western Publish-
ing Co., Inc. v. Hapag Lloyd A.G., served May 4, 1972, we chose to
review the examiner’s decision not to award reparation because we
have determined the test for reparation to be what the claimant can
prove based on all evidence as to what was actually shipped. In that
case there were clear commodity descriptions upon the bill of lading
and an equally obvious error in the assessment of a single charge to two
different commodities. Here, however, the issue is not as simple. Since
the shipment has been removed from the custody of the carrier and
carrier verification of the claim is impossible, claimant has not, to our
satisfaction, sufficiently established that anything other than that
which was described on the bill of lading was actually shipped, or
that any error in weight, measurement or description was made by the
respondent upon which reparation can be based.

Accordingly, upon careful consideration of the record and the
exceptions, we conclude that the examiner’s factual findings and his
conclusions with respect thereto were supported and correct. We there-
fore adopt the initial decision as our own and make it part hereof.

By the Commission.

[sEAL] (8) Francis C. HurnEy,
Secretary.

15 F.M.C.
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- No. 71-81
Oceaxy Fregur CoNsuLTANTS, INC,
v,

Traveacric Lo

‘Complaint dmnmed

Henry Wagner for complainant,
R. Bruce Maanwell for respondent.-

INITIAL DECISION OF ;STANLEY M. LEVY, PRESIDING
EXAMINER*

Ocean Freight Gonsultants, Inc. (OFC or nlum&nt), a8 assignee
of & claim, seeks reparation in the amount of $1,014.60, arising out of
a shipment from Genoa, Italy, on August 1, 1969, to Portland, Oreg v
abroad Italpacific Line’s (respondent) vessel MS Svolder?

The shipment, as described by the bill of lading, consisted of 267 car-
tons of toys, having a groes weight of 0.467 kilos. The respondent
assessed it at the rate of $28.30 per cubic meter and based on 82.65
ctbic meters the charges totaled $2,885.58 plus 0.50 B/L fee.?

Claimant contends the correct bill of lading description should have
been 267 cartons of bicycles and tricycles, pedal operated, for which, it
says, the rate should be $189 per 1,000 kilos as per tariff rate item 02-
102, page 219, by reference thereby to third revised page 102, effective
date April 1, 1960. Inasmuch as the shipment had a gross weight of
9.647 kilos and measured 82.850 oubic meters it qualified for the rate
for goods cubing over 7x up to 10x (7 times 9647 :67.599 m38; 10 times
9647 :96.470 m3).

1 This decision became the decision of the OomlﬁMlon June 10, 1072,
2 Bill of lading No. 0.
S M.N.P. freight tariff No, 10—section 1-F.M.C, 3.
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Since at $139 per 1,000 kilos the total charge should have been only
$1,340.93 plus 0.50 B/L fep rather than the assessed $2,355.53 plus
0.50 B/L fee, an overcharge of $1,014.60 is asserted.

Respondent denies that an incorrect tariff rate was applied, and, as
o further and complete defense, asserts that the claim is barred by the
statute of limitations set forth in section 22 of the Shipping Act, 1916,
which requires that claims for reparation must be filed within 2
years,

The cause of action is deemed to have accrued at the time of ship-
ment or payment, whichever is later, Lowisville Cement Co. v. Int.
Oomm. Comm., 246 U.S. 638 (1918). In the instant case the shipment
was “Freight Collect.” ¢ The cause of action thus accrued on Septem-
ber 8, 1969, when the shipment reached Portland, and the complaint
having been filed with the Secretary of the Commission on August 81,
1971, it was filed within 2 years after the cause of action accrued.
Section 22, Shipping Act, 1916,

Accordingly, the claim must be decided on the merits. Both claimant
and respondent consent that the complaint be conducted under short-
ened procedure without oral hearing (rule 11(a)).

The shipment consisted of a total of 1,600 bicycles and tricycles, of
which 1,200 were tricycles and 400 bicycles. There is no doubt that if
the bill of lading had been broken down into component parts the
bicycles would have qualified for a bicycle rate, whatever the appro-
priate rate to be assessed the tricycles.

The tariff has two items which are at the core of the controversy:

TRICYCLES ;: Juvenile—As Toys—[Item No. 20-110], pedal operated, N.O.8.
(Not Toys)—As Bicycles—[Item No. 20-1021.

OF'C relies on the subsentence to the tricycle commodity description
which says “Pedal operated.” In doing so, claimant overlooks the
limitation “N.Q.S.” which is also a part of the subsentence description.
On the bill of lading prepared by the freight forwarder agent of the
manufacturer ® the items were otherwise specified as “Toys.” Analysis
of the subsentence description establishes that in addition to the
N.O.8. exclusion, a second exclusion is present, to wit “(Not Toys).”
Either exclusion serves to prohibit a rating under item No. 20-102.
The shipment herein fails on both counts.

To qualify as a bicycle the tricycle must not only be pedal operated
not otherwise specified but, in addition, it qualifies only if it is “(Not
Toys).” Hence, the tariff while permitting tricycles to be classified as

¢ Bill of 1ading No. 9.
8 Qottard! Ruffoni, whom OFC identifies as the shipper (exhibit A attached to complaint).

15 F.M.0.
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bicycles strictly limits the type of tricycles thus ratable. Under the
tariff limitation a tricycle could still be rated as a toy even if it were
pedal operated whereas O.F.C.’s position is that a pedal operated tri-
cycle is by definition a bicycle and not a toy.

-In hopes of establishing the proposition that the goods are not toys
OFC introduces a letter and catalogue material of the manufacturer
(exhibits O and M). These exhibits establish that all the items are
pedal operated. However, these exhibits do not establish thet being
pedal operated they are hereby ‘“not toys.” To establish such premise
OFC merely asserta:

. One will recall that there are indeed tricycles on the market which are
NOT pedel operated and are used for very young children; where it-apparently
1s felt unsafe to have pedals or where these -children are unable to propel the
tricycle by a pedal device. It would further appear from the picture material. of
the manufacturer that only one item was truly a tricycle, while the others are
bleyeles with additional wheels for balanclng safety, but all were pedal operated.

Such assertion by OFC lacks the probative value and quality re-
quired to meet the burden imposed on it as a claimant for reparation.

In Oolgate Palmolive Co. v. United Fruit.Co., informal docket No.
115(I), Commission order served September 30, 19'10 the Commission
held that claims for reparation involving alleged errors of weight,
measurement. or description of necessity involve “heavy burdens of
proof” once the shlpment has left the- cusbody of the carrier. It is
often the case, as it is here, that the ca.rner in classifying and rating
s shipment must look to the information given him by the shlpper or
freight forwarder. Fairness would seem to entitle the carrier in most
of these cases to rely on such information and to charge and collect
freight in accordance with the description provided by the shipper.
It is the claimant, not the carrier, who must bear the heavy burdens
of proof, and establish sufficient facts to indicate with reasonable cer-
tainty or definiteness the validity of the claims.

OFCin support of its claim attaches to its complaint copies of com-
mercial invoice 414/69 (exhibit B, Bureau of Customs form 7521
(exhibit C), and a packing list—illegible (exhibit D). Perusal of these
documents indicates that only the packing list—if it could be read—
would offer any clue as to the number of cartons containing bicycles,
their weight and dimensions, In any event, there is no computation by
the claimant as to the amount which it is claimed should be assessed
against that part of the shipment comprising bicycles based on stow-
age factor cube measurements.

Thus, although about a fourth of the shipment consisted of bicycles
which could qualify for the bicycle rate, which OFC alleges should be

16 F.M.C.
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at the rate of $139 per 1,000 kilos rather than at the rate of $28.50 per
cubic meter as assessed, yet this aspect of the claim must fail for lack
of any clear, and certainly not any substantial evidence, as to the weight
or measurements of the specific cartons.

The importance of declaring in bills of lading the correct descrip-
tion of the cargo shipped cannot be overemphasized. The carrier has
a right to expect that a shipper will properly identify the shipment.
The shipper similarly has the right to expect the carrier to charge the
proper rate for the actual goods carried. Where a mistake occurs the
party who commits it has the heavy burden of proof to support a claim
for rectification. Here, the shipper committed the mistake and has
failed to sustain its burden of proof.

Complaint dismissed.

(S) Sraniey M. Levy,
Presiding Ewsaminer.
Wasmzinaron, D.C., December 28, 1971.

16 F.M.C.
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[Numbers in parentheses following citations indicate pages on which the par-
ticular subjects are considered]

ABSORPTIONS

Nonabsorption provisions contained in a conference tariff and proposed tariff
were In direct contravention of section 205 of the Merchant Marine Act of 1936
and, therefore, contrary to the public interest within the meaning of gection 16
of the 1916 Act. Member lnes of a conference must be free to exercise their
business judgment with respect to service offered by a federally-improved port
abgent conference-imposed restrictions. Sacramento-Yolo Port District v. Paclfic
Coast European District, 15 (22-23).

ADMINISTRATIVE PROCEDURE ACT': See Practice and Procedure
AGREEMENTS UNDER SECTION 15: See also Absorptlons; Ports; Terminal
Operators

—In general

The Commission, though not vested with jurisdiction over section 205 of the
Merchant Marine Act of 1938, must consider the impact and policy of the section
in deciding whether to approve section 15 (1918 Act) agreements. Reorganization
Plan No. 7 of 1961 did not repeal section 205. A federal district court has declared
that the FMC must take account of section 205 and that which would contravene
the section would be grounds for disapproval under section 15, Sacramento-Yolo
Port District v. Pacific Coast Buropean Conference, 16 (19-20).

The legislative history of section 205 of the Merchant Marine Act of 1936
makes clear that actlvity which contravenes the prohibitions of the sectlon may
not continue to be approved under section 1§ of the 19168 Act. The purpose of
section 205 was to remove the agency’s power to make determination with respect
to the lawfulness of a conference’s restrictions against federally-improved ports
on a case-by-case basis under sections 15 and 16 of the 1616 Act, and to make all
such restrictions llegal. Id. (20).

The language of section 205 of the Merchant Marine Act of 1936 speaks of
“preventing or attempting to prevent, directly or indirectly any . .. [common
carrier by water] from serving any [federally-improved] port . . . at the same
rates which it charges at the nearest port served by it.” The vast bulk of the
legislative history of section 205 shows that its purpose was to forbid confer-
ences from lmposing restrictions on their member lines which would interfere
with the free exercise of the line’s discretion in the determination of which ports
they choose to serve. Congress intended to include indirect gervice as well as
direct service. Id. (20-21),

The burden of proof on federally-improved port that a confereuce provision
prevents a member from serving the port which the member desires to serve
applies only when the conference agreement does not expressly prevent a member
from serving the port. Id. (21).

321
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The fact that different agencles may bear primary responsibility for enforeing
section 205 of the Merchant Marine Act of 1986 and section 15 of the 19168 Ship-
ping Act does not mean that the substantive or policy content of thore sections
exist in a vacuum independent of each other. In implementing sectlon 15, the
Commission 18 not free to ignore sectlon 205 or any other relevant policy of Com-
gress as expressed in law. Accordingly, section 205 has removed from the Com-
mission’s jurisdiction all authority to approve under section 15 any activity
proscribed by section 16 and requires the Coramission to disapprove such activity.
Associated Latin American Freight Conference and the Assoclation of West Coast
Steamship Companies, Amended Tariff Rules Regarding Wharfage and Handling
Charges, 151 (154).

The fact that section 205 of the Merchant Marine Act of 1986 was not assigned
to the Commission by Reorganization Plan No. 7 of 1861 affords no indication
whatsosver that it was the Intent of Congress to dilute the policy and preserip-
tlons of -that section. That section and section 16 of the 1816 Shipping Act are
all part of a coordinated regulatory scheme and remain the law of the land.
Id. (168).

Little would be left of the concept of the “public interest” were the Commis-
slon to exclude from it that clear interest of the public in the just application
and enforcement of those statutes enacted by Congress which are relevant con-
siderations in the overall regulatory program for the waterborne commerce of
the United States. It is beyond doubt that the prohibitions of section 206 of the
1986 Merchant Marine Act form an essentlal part of any consideration of the
public interest under section 165 of the 1916 Act. 1d. (156)

Commission rellance on section 205 of the 1936 Merchant Marine Act, as con-
stituting a complete prohibition against -diferences in rates between ports does
not emasculate sectlons 16 and 17 of the 1916 Bhipping Act. A single activity
may violate several laws simultaneously and sections 16 and 17 are broad in
scope, appiying to-a number of things besides discriminatory conference rates.
The conference activities in question may be equally violative of the broader and
more general preference and prejudice provisions of those sections, This does not
relleve the Commigsion of the obligation to apply gection 208 in considering
whether respondents actions are contrary to the public interest within the
meaning of section 15 of the 1918 Act. Id. (157-158).

—Assessment formula

Agreement of the New York Shipping Assoclation, providing an assessment
formula to meet certain fringe benefit obligations in collective bargaining agree-
ments with the International Longshoremen's Assoclation should be modifled to
provide that the Puerto Rican Trade pay on a man-hour basis for pension, wel-
fare and clinic, and NYSA administration, on a tonnage basis for gnaranteed
annual income, and be relieved of shortfall, Thus, the trade, like all éthers, would
be required to contribute toward the industry problem of escalating GAI costs
in an adequate fashion, and the trade would be cushicned against the severe
increase {n costs for containerized operatldnn which results from a ‘éhift from a
strictly man-hours basis of assessment to tonnage. Agreement No. T-2336—New
York Shipping Assn. Cooperative Working Arrangement, 259 (271-272).

Argument raised by Puerto Rican interests that one should lock to other “ex-
cepted" cargoes and/or trades to cover any deﬁcits (In assessments to meet
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fringe benefits in collective bargaining agreements with the ILA) rather than to
the Puerto Rican Trade, i.e., intercoastal, coastwise, bulk sugar, lumber at lum-
ber terminals, bananas, automobiles, Alaska and Hawaii, is rejected. None of
these other interests are truly comparable to the Puerto Rican trade. Any ex-
tremely productive cargoes such as bulk would suffer a drastic increase in costs in
a shift from hours to tonnage basis for assessment. These cargoes had little to do
with the central issue in the labor negotiations and derived relatively few benefits
compared to containerized operators. No tonnage moves between New York and
Alaska and the Hawalian trade is negligible. Intercoastal and coastwise trades
are subject to rail and truck competition which is not true of Puerto Rico. The
basic principle underlying the “excepted” cargo category is that such cargo, if
forced to bear an assessment on tonnage, might be diverted from the port of
New York and thereby cease even limited or marginal support of fringe benefit
costs. Id. (273-275).

Asgessment on automobiles, to meet fringe benefit obligations in collective bar-
gaining agreements with the ILA, on a weight-ton basis would be fair and
reasonable. A 5.85 percent measurement rate, based on an equalization of costs
with breakbulk operators, ignores the fact that breakbulk and automobiles are
not completely comparable. Breakbulk operators, having the lowest productivity,
suffered the greatest cost burdens under the previcus man-hour rates of assess-
ment and were therefore probably overassessed in the past compared to more
productive operators. If automobiles were placed under the “excepted” rate of
assessment, they would contribute at the rate of $2.67 per hour. This is prac-
tically the same as what they would pay at the 5.85 percent measurement basis
and would be enjoying rates which were designed to protect marginal traffie.
Id. (278-279).

Asgessment on newsprint, to meet fringe benefit obligations in collective bar-
gaining agreement with ILA, on a regular man-hour/tonnage basis fails to relate
benefits to burdens and fails to determine whether the cargo bears a dispropor-
tionate increase in assessment. As a non-innovative comodity, newsprint was not
involved in the containerization issue which led to the sizable increases in fringe
benefits and consequently newsprint derived fewer benefits from the labor con-
tract than did the innovators. Newsprint should be placed in the “excepted” cate-
gory for all costs except guaranteed annual income as to which it should remain
on the tonnage basis, and newsprint should be credited with or refunded the
excess payments already made under the regular rate of assessment. Id. (279-
281).

—Cooperative working arrangements

The incorporation papers and bylaws of the Boston Shipping Association con-
" stitute “cooperative working arrangements,” within the meaning of section 15
of the 1916 Shipping Aect. There is ample opportunity for such an organization
(of carriers, stevedores, terminal operators and others) to engage in practices
which the Act contemplates shall be subject to regulation. The association makes
decisions and carrles out functions relating to the shipping business, in this
case distributing labor-loading and unloading ships, which have significant com-
petitive effects on stevedores and carrlers serving the port of Boston. Thus, the
incorporation papers and bylaws must be submitted for approval. Since these
papers have not been filed with the Commission, they are unlawful and failure
to file them constitutes a violation of section 15. United Stevedoring Corp. v.
Boston Shipping Assn., 33 (42-43).
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Agreement among the members of the Boston Shipping Assoclation to allocate
labor gangs to varlous stevedores at the port of Botson, and a later agreement
providing for a first call-recall system with respect to labor gangs, are coopera-
tive working arrangements within the meaning of section 15 of the 1916 Shipping
Act, Both agreements must be flled with the Commisslon for approval, Since
they remain unfiled, they are unlawful and fallure to file constitutes a violation
of the Act. Id. (45). :

In order for a cooperative working arrangement to fall within the purview
of section 15 of the 1916 Shipping Act, the principle of ejusdem generis re-
quires that the category of “or in any manner providing for an exclusive, prefer-
enttal, or cooperative working arrangement” relates back to the gix prior sub-
headings In the section (fxing rates; giving special rates, aecommodations, ete.;
regulating competition ; pooling agreements; allotting ports, etc.; and regulating
the volume of traffic to be carried). Agreement among the members of the Boston
Shipping Association to allocate labor gangs at the port of Boston, and an agree-
ment providing for a first call-recall aystem with respect to labor gangs, are of
the same general nature as those enumerated in the six subheadings. The allo-
cation of gangs and the first call-recall system agreements clearly give special
accommodation or other special privileges or advantages to certain members of
the assoclation. They also regulate competition among the various stevedores
since those assigned fewer gangs cannot hold themselves out as able to handle
a8 much work as a stevedore with more gangs, Id. (48).

—Freight forwarders

While nonexclusive, cooperative working agreements between licensed ocean
freight forwarders which provide for the completion of documentation and per-
forming of other services on export ahipments on behalf of the partles have
been granted an exemptlon from the provisions of section 18 of the Shipping Act,
1916, such i1s not the situation where, as in the instant case, there has been a
gradual overt absorptlon of one forwarder by another by means of a thorough
and comprehensive working arrangement. Where it was evident that two for-
warding companies were not operating as entitles separate and apart from each
other, the failure to flle a memorandum of this arrangement for approval under
goction 15 constituted a violatlon of the section. York Forwarding Corp., J. B.
Wood Shipping Co., Inc, and Edwards Fuge Corp, 114 (121-122).

—Jurisdiction

The Beston Shipping Association, an assoclatlon of carriers, stevedores, ship
agents, terminal operators and other maritime concerns, and a nonprofit corpora-
tion organized under state law primarily to negotiate and administer collective
bargaining agreements with labor, 18 an “other person” subject to the Shipping
Act, 1918, The Act explicitly defines the term “person” to inciude ‘corporations,
partnerships and assoclations,” existing under state laws. This alone is sufficlent
basls for jurisdiction over the assoclation as an entity. Unlted Stevedoring Corp
v. Boston 8hipping Aasn,, 88 (85, 41).

Agreement among the members of the Boston Shipping Assoclation to allocate
labor gangs to various stevedores at the port of Boston, and the later agreement
to provlde for a first call-recall system with respect to labor gangs are subject
to section 185 of the 1916 Bhipping Act. That the latter agreement is embodled in
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a labor agreement by no means removes it from Commission jurisdiction. The
agreements were first worked out among and between the members of the As-
soclation and only then were they {ncorporated into the labor agreement. The
Commission is not suggesting that preapproval clearance of the negotiating
positions of management during collective bargaining need be obtained from
the Commission. However, If an agreement subject to section 15 is embodied in
a collective bargaining agreement, the agreement must be filed for approval. Id.
(44-48).

—Rates

There was no evidence that respondent conference had carried out an unfiled
section 15 agreement to maintain a rate dlsparity between rates on U.S. relief
cargoes from Great Lakes ports and Canadian rellef cargoes from Canadian
Great Lakes ports, The fact that the disparity was ellminated when the compet-
itive aituation returned to normal would negate such a conclusion. Respondent
conference rates were, with some exceptions, at the general level of rates of
conferences serving U.S. f and Atlantie ports. Something more than a mere
inference Is needed to support a finding that carrlers operated under an unftled
agreement, “Every’ agreement contemplated by section 15 does not include routine
operations relating to conventlonal rate charges. Commodity Credit Corp. and
United States Agency for International Development v. American Export Is-
brandtsen Lines, Inc,, 171 (161).

—Voting

An agreement between two carriers which provides, inter alla, for coordination
of salling and sharing of revenue and expenses, and that each party shall remain
an individual member of a conference with a separate vote, i not found to be con-
trary to section 15 of the Shipping Act, 1918, Whether the agreement is labeled
aB a “cooperative working arrangement” or a “joint service” is not decisive on the
issue of single or mutiple conference votes for the parties thereto. In the vast
majority of cases the approvability of an agreement will depend on the opera-
tional impact of the joint service or cooperative arrangement on the conference
operating in the trade involved. In the present case, the conference has six mem-
bers and requires a three-quarters’ majority to carry an item of business. Thus
“bloc” voting by the two partles involved cannot control the conference voting. The
record contains nothing in the way of past experience which would dictate a
single membership and one vote in the conference for the two carriers, nor does
the record contain anything concerning the future which would require the im-
position of such a restrictlon. Maritime Fruit Carrlers Co., Ltd., and Refriger-
ated Express Lines (A/Asia) Pty., Ltd,, 223 (225-228).

The fact that a conference member, composed of several lines, is restricted to
one vote in the conference does not require, on the basis of equality,” that two
conference members, who have entered into a cooperative working arrangement
for coordination of sailing and sharing of revenue and expenses, be restricted to
one vote in the conference, The equality sought is an abstract equality based on
nothing more than the fact that the objecting member has one vote. An agree-
ment 1s unfair as between carrlers only in a particular and given circumstance.
Here, the circumstance is the impact voting status on conference operations. Id.
(226-227).
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DEVICES TO DEFEAT APPLICABLE RATES

Although the term “deferred rebate” is not used, the plain meaning of the
terms “rebate,” “refund,” and “remit” as used in section 18(b) (3) of the 1916
Shipping Act is that a violation of that nature must involve & return of a portion
of the rates or charges received by the carrier. However, the gectlon is not
lmited to rebating. Carriers are prohibited from recejving a lesser compensa-
tion for the transportation- of property than the rates specified in thelir tariffs.
This portion of the section is not limited to repayments, rebates or refunds. It is
violated if the carrlers ultimate compensation is less than the tariff rate. Al-
though carriers recelved from an importer the correct frelght, it must be con-
cluded that the exporters received compensation from the vesselg at the time of
shipment and when according the importer credits, had the funds on hand which
related to the shipment; and, that it was out:of these funds that credit was
passed on to the importer. Payment to the exporter by the-carriers and by them
passed on, in whole or part, to the importer by means of .credits emanating from
the payments was an unjust or unfair device or means of -allowing the importer
to obtaln transportation at less than the regular rates and charges established.
Thus, certain carrlers violated both sections 18(b)(8) and 18 Second of the
Act. Malpractices—Brazil/United States Trade, 55 (81-82).

DISCRIMINATION -

Whenever possible, governments should permit commercial initiative to be
the chlef catalyst in solving problems in ocean commerce, The government at
elther end of a trade route should Intervene only when carrlers or conferences
are unable to resolve the issues, or when there {s_actual or imminent harm to the
country’s forelgn waterborne commerce., The United States will intervene to
prevent all unjust discriminations or protective devices against our ships or
cargoes, and any other conditions causing detriment to-our- forelgn commerce.
The Commission will do so whether the detriment 18 caused by commercial or
governmental action. Malpractices—Brazil/United States Trade, os (81-62).

Carriers which failed to impose a surcharge on-the carriage of military cargo
for the Military Realift Commmand, while imposing the surcharge on the carriage
of commerelal cargo, did not violate section 14 Fourth of the 1918 S8hipping Act.
‘The question was whether such an imposition of a surcharge constitutes an unfair
or unjustly discriminatory-contract- with a shipper based on the volume of
frelght offered. It was apparent that the imposition of the surcharge had abso-
lutely nothing to do with the volume of freight-offered; it was imposed on one
shipper and not on another merely because one shipper had stated it would not
acquiesce in the surcharge. The volume of freight offered was irrelevant. Viola-
tions of Sectlons 14 Fourth, 18 First and 17, Shipping Act, 1916, in the Nonassess-
ment of Fuel Surcharges on MSC Rates, 92 (7). -

Carriers which failed to impose a surcharge on-the carriage of military cargo
for the Military Sealift Command, while imposing the surcharge on the carriage
of commercial cargo, violated sectlon 17 of the 1016 Shipping Act. The failure to
collect this charge from MSC and-to collect it from commercial shippers only
constituted the collection of a “charge which Is unjustly discriminatory between
shippers” in violation of section 17. Id. (99},
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Members of o conference carrying U.S. relief cargoes from the Great Lakes to
the Mediterranean were not legally obliged to reduce their rates because, as
members of another conference, they had lowered the rates on relief cargoes from
Canadian Great Lakes ports to the Mediterranean, The premise of the argument
that the competitive situation in the two trades was comparable was not borne
out by the facts as they related to the relief cargoes. If there was competition
for U.S. relief cargoes from independent carrlers, it did not appear that such
competitors offered rates so far below respondents’ rates that a drastic reduec-
tion was necessary to avoid the loss of relief cargoes., As members of the
Canadian conference, the carriers were faced with competition from a Russian
flag llne which offered rates substantially below conference rates, and thus the
conference was eventualiy forced to reduee its rates. Also, all U.8. relief cargoes
were loaded at U.S. Great Lakes ports while all but 2¢5 of the Canadian ship-
ments were loaded at ports east of the Seaway. Commodity Credit Corp. and
United States Agency for Internatlonal Development v. American Export
Isbrandtsen Lines, Inc. 171 (183-185).

Where complainants were relying on a rate disparity between two conferences
carrying cargoes from the Great Lakes to the Mediterranean as establishing a
prima facie case of unlawfulness, it was proper to consider the evidence that
the disparity was justified by differences in the transportation conditions in the
two trades. Carrier costs at U.S. Great Lakes ports where the commodities (relief
cargoes) were loaded exceeded costs at Canadian ports east of the Seaway
where similar commodities were loaded. Also, inter alia, carriers of U.S, relief
cargoes assumed greater responsibillty than did carriers of Canadian relief
cargoes, as to whom responsibility began and ended at ship’s tackle. U.S. relief
cargo could not be transshipped or discharged onto lighters, restrictions not im-
posed on Canadlan relief cargoes. Id. (185-187).

FREE TIME

Where a consignee was thwarted in its bona fide effort to pick up its goods by
a steel haulers strike, and the situation was brought about through no fault of
its own, the assessment of the penalty element in demurrage charges was an
unreasonable practice. However, the circumstances did not justify the assessment
of no demurrage at all. Although the attempt at pickup was made while the
goods were still on free time, the actual pickup did not begin until b days after
free time expired. Thus, the consignee was required to compensate the terminal
operator for keeping the goods and providing services incidental thereto for the
5 days after free time expired. However, for the perlod of 5 days thereafter until
the 1ast day of pickup, a penal element should be assessed for the remaining goods.
Midland Metals Corp., New York, N.Y, v. Mitsui 0.8.K. Line, New York, N.X. and
Its Subcontractor, The Luckenbach Steamship Co., Phila. Pa., 193 (199).

FREIGHT FORWARDING: See also Agreements Under Section 15

Where prior to 1960, an owner and officer of a shipper was an owner of a
freight forwarding company, and while he divested himself of ownership, he
never relinquished control as advisor on matters relating to freight forwarding,
asg evidenced by the fact that 1960 a long-time friend of his, inexperienced as an
ocean freight forwarder, was given 100 percent ownership of the forwarding
company and made its president, the forwarding company was never an inde-
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pendent ocean freight forwarder. Moreover, an employee of the shipper was
made secretary of the forwarding company and was reasponstble for its operations,
which actually involved performing the same services, for the same cllents, as
he did as an employee of the shipper, York Forwarding Corp., J. B. Waod
Shipping Co., Inc., and Bdwards Fuge Corp,, 114 (120).

A forwarding company lost its independence as an ocean freight forwarder
when 1t became controlled by a shipper through a pattern of interrelationships.
Id. (120-121).

Sections 1 and 44 of the Bhipping Act, 1018 were Intended to prevent even the
opportunity for a shipper to exercise control over a freight forwarder. Neither
the shipper's Intention not to exercize control nor the forwarder's intention to
prevent such exerclse 1s material. Id. (121).

Payment by & frelght forwarder of an auto repair bill for an owner of a
shipper; certain attorneys fees for the shipper; a sum of money to an owner
of a shipper for accompanylng her husband (also an owner) while entertaining
a forelgn purchase mission; and a salary and traveling expenses to an owner of
2 shipper for performing some 11l-defined “consultant services,” did not constitute
any violation of section 10 of the 1914 Bhipping Act or of section 510.24(c) of
General Order 4. There was no meaningful showing that the wages recelved by
the owners of the shipper were anything other than for servlces rendered to the
forwarder. Nor was it entirely clear that the automobile repalrs were not paid
for on the basia of the use of the automobile in the forwarder's business. Finally,
there was no asserted correlation between the wages and the cost of repairs (and
the legal expenses) and the rates and charges of any shipments. 1d. (122).

‘Where persons not employed by a freight forwarding company were permitted
to perform forwarding services under the company's lcense, the forwarding
company violated section 510.28 (a) of General Order 4. Id. (128).

License of a freight forwarder which was such in name only, which had no
qualified personnel, and whose dissolution would be without lmpact on the
shipping public is revoked. Id. (128).

Where a freight forwarding company had been an established and respected
forwarder gince 1922, providing valuable service to ghippers; the company
employed 25 people; and, if it terminated its assoclation with a shipper, it could
again meet all the the requirements of an independent acean frelght forwarder,
the company would be allowed to retain its license, provided, inter alia, it com-
pletly disassociated itself from all relatlonship with shippers; and guaranteed
that shippers would not become employees or become involved in the day-to-day
management of the company. 1d. (128-124).

The Cummission 18 charged with the responsibility of maintaining the high
degree of responsibility required in the profession of ocean frelght forwarding.
Congress has required that lcense applications be reviewed and that access to
the profession be limited to those who are “fit, willing, and able” to carry on the
business. The Commission hag therefore estnblished a high standard of moral
conduct to which an applicant as well as a licensee must conform. Anything less
is considered conduct unsuited to the profession and will result in awift action
to remedy the misconduct, Guy G. Sorrentino, 127 (128).

An important matter to be coneldered in determining the fitness of an applicant
for a frelght forwarder license is the fact that the prospective llcensee will be a
fiduclary for cllents and, in addition, will occupy & unique position of trust in
dealing with carrlers and the publc. Hence, it must appear that the applicant
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will maintain a standard of professional conduct refiecting the highest degree of
business responsibility and integrity, not only with clients but also with carriers
and with the public, Id, (184).

Despite his relationship as fiduciary to his shipper-clients, ects or conduct
which do not comport with the freight forwarders responsibility to carriers and
the public may not be justified or excused by the plea that they were engaged
in to forward the client's interest or to retain hls favor. Nor may a manager or
executive of a licensed freight forwarder avoid responsibility by claiming lack of
knowledge or actual participatlon in improper acts or conduct by his employees.
Id. (135).

Where a licensed freight forwarding compahy, owned by an individual who
was an applicant for a license, was convicted on 16 counts of mlsclassification
of export shipments in vlolation of the Shipping Act, 1916 ; the applicant was at
least aware of the course of dealing through which the misclassification wasa
accomplished ; applicant was aware that the method used to prepare the shipping
documents was calculated to and did result in obtaining lower freight rates;
applicant admitted that he should have used better judgment in the matter;
applicant had severed his connection with the company and had not engaged in
freight forwarding for some time; and, had not applicant divested himself of
his interest in the company, the practical result of a show cause order issued by
the Commission against the company would apparently have been no more severe
than a 60-day suspension of the company’s license (after the applicant dis-
associated himself from the company the show cause proceeding was discon-
tinued), the applicant was found to be fit, willing and able to properly carry on
the business of freight forwarding. Applicant had a long history of useful and
profitable service in the shipping industry and was technically well qualified
to serve shippers, carriers, and the public. This history, coupled wilth his frank
admission of gullt, in addition to the fact that he had suffered economic and
professional loss by his voluntary self-exclusion from the profession for 11
months, tended to mitigate the effects of his culpability. Id. (136-139).

An arbitrary denial of a frelght forwarder license constitutes a denial of
due process of law. On the other hand, the government can require high stand-
ards of qualifications, such as good moral character or profleiency in the business
before it admits an applicant. The matter of fitness or good moral character
is a gray area where falr-minded men may draw differing judgment from the
same set of facts. An applicant’s qualifications must be tested within the frame-
work of “delicate judgment.” Fablo A. Ruiz d/b/a Far Express Co., 242 (248).

Prior Commission declsion granting a freight forwarder license, partly on the
ground that there was an extended processing pericd between the time when
the applicant acted without a license and the grant of the application, may not
be used as a precedent for granting a license in every case where the action
of applicant in acting as a freight forwarder without a license is combined
with normal delay in processing an application ; otherwise the Freight Forwarder
Act could be frustrated by operating without a license until it suited the con-
venience of the individual to file an application, without encountering the hazard
of denial of license based on absence of fitness. Id. (243).



330 INDEX DIGEST

Where an applicant for a freight forwarder license engaged in the business
of forwarding without a llcense and knowing: that his activities were unlawful
at the time; the applicant was willing to conform with the law and the Com-
mission’s rules; and there was considerable evidence that the applicant possessed
the requisite fitness to be licensed, the violations (28 shipments with a gross
profit of $416.00) did not provide sufficlent ground for denial of license, Id.
(245-247).

A lcensed frelght forwarder which falled to conduct its operations under its
freight forwarder license number violated General Order 4, Rule 510.5(e).
The forwarder also violated Rule 510.28(d) by reporting false Information to
its principals; Rule 510.28(e) by knowingly withholding Information from its
congignee concerning the actual price of merchandise; Rule 510.23(f) -in falling
to promptly account to its consighees for any overpayment of the merchandise
price; Rule 510:28(b) by flling false documents; Rule 510.23(f} by falling to
use involces which listed separately the actual cost of ocean frelght assessed by
the common carfMer, the insurance rate, and the price of merchandlse it had
purchased for its consignees; and Rule 510.0(¢) by willfully making false state-
ments in connection with an application for a license or its continuance in
offect. Bolton & Mitchell, Inc.—Independent Ocean Frelght Forwarder License
No. 516, 248 (254, 266-256).

TLicensed frelght forwarder did not possess the required independence from
shipper connections in compliance with the law, where it acted either as a pur-
chaser of shipments to forelgn countrles  (as purchasing agent of the consignee),
or as a person having a beneficlal interest in ghipments to forelgn countries
(as a finaneler of the merchandise), or a seller and shipper of shipments to foreign
countries {(as one who has exercised proprietary rights over the merchandise).
By retaining a proprietary interest in merchandise and collecting compensation
from the carrier for shipment thereof, the forwarder willfully obtained trans-
portation by water at less then the rates or .charges as would otherwise be
applicable, thus violating section 168 First of the Shipping Act, However, since
the forwarder appeared to have acted In good falth-on the advice of counsel;
had been operating as a licensed forwarder for ten years, and formerly provided
good and valuable service for 40 years without serlous complaints, the forward-
er's license would not be revoksd, but the forwarder would be ordered; inter
alia, to cease and desist from its illegal activities, and to report to the Oom-
mission within 90 days on the manner in which it has complied with the cease
and deslst order. Id. (285-286).

GENERAL ORDER 4: See Frelght Forwarding

GENERAL ORDER 20: See Becurity for the Protection of the Public
HANDLING CHARGES: See Wharfage

OVERCHARGES: See Reparation

PORTS: See Also Absorptlons; Agreements Under-Section 15

Conclusion that if conference provisions, standing alone, do not prevent a
conference member from providing direct service to a federally-lmproved port,
they are not contrary to the meaning of sectlon 205 of the Merchant Marine
Act of 1986, 1s squarely contrary to the legislative history and wording of
sectlon 208, Sacramento-Yolo Port District v. Pacific Coast European Confer-
ence, 15 (19).
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The language of section 205 of the 1936 Merchant Marine Act clearly makes
it applicable to all federally-improved ports, regardless of size, if they be within
the continenta! United States. Assoclated Latin American Freight Conference
and. the Association of West Coast Steamship Companies, Amended Tarift Rules
Regarding Wharfage and Handling Charges, 151 (156).

Attempted restriction of the 1986 Merchant Marine Act to the coastwise
and intercoastal trade ignores the existence and purpose of section 2 of the
Intercoastal Shipping Act 1933 which makes it unlawful for any carrier or
conference to prevent or attempt to prevent any carrier from extending service
to any federally-improved terminal at the same rates which it charges at its
nearest regular port of call. Section 2 was specifically designated to regulate
common carriers in the intercoastal trade. Id. (157).

PRACTICE AND PROCEDURE

—In general

The examiner properly rejected a contention that respondents were denied
due process because a finding of fact relating to rebating was based on an
incident which occurred after an amended order of investigation. The order
included present tense verbs and the word “current,” and respondents received
adequate warning of the parameters of the investigation in order to prepare
their defense. Malpractices—Brazil/United States Trade, 55 (59-60, 82).

An unsworn, uncontroverted statement is admissible in evidence and may be
given weight. Midland Metal Corp., New York, N.Y.. v. Mitsui O.8.K. Line,
New York, N.Y. and Its Subcontractor, The Luckenbach Steamship Co., Phila.,

Pa., 163 (197).

—Administrative Procedure Act

Respondents’ exceptions to the examiner’s decision, based on the proposition
that under the Administrative Procedure Act an agency’s ultimate finding must
be supported by substantial and probative evidence, which respondents contend
hearing counsel failed to adduce with respect to allegations of rebating, are
rejected. There was sufficient reliable evidence in the record to corrohorate
the hearsay testimony in the record. Moreover, the argument that uncorroborated
hearsay may not constitute reliable, probative and substantial evidence to sup-
port a finding in the Commission’s administrative proceeding is unfounded.
There i3 a well-developed trend favoring increased relaxation of the so-called
jury trial rules when making findings in administrative proceedings. When con-
dltions are appropriate, there is nothing to prevent an examiner from basing
his decision, which is adverse to a claimant, on hearsay evidence, if such evidence
has sufficient probative force to support the decision. The sufficiency of hearsay
to support a finding must be judged by taking into account the convincing
quality of the particular hearsay or lack of it, the opposing evidence or lack
of it, and the circumstances. Malpractices—Brazil/United States Trade, 55
(67-58).

The right to cross-examination has sacred stature in order to obtain “a full and
true disciosure of the facts under both the Administrative Procedure Act and
Rule 10(n) of the Commission’s rules. However, under Rule 10(n) the examiner
is given the right to limit cross-examination of the witness when, in his judgment,
such evidence is cumulative, or 1 productive of undue delay in the conduct of
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hearings. The determining factor is the indapendent Judgment of the examiner,
and his judgment should be upheld unless it results In some serious miscarriage
of justice. 1d. (60-61, 82).

‘The substantial evidence test is flexible and when direct evidence of the actual
payment by carriers to Brazilian exporters is not avallable, the test is whether
the hearsay is supported by the evidence, dlrect or elreumstantial, which a rea-
sonable mind might accept as logieally probative of the exlstence of the fact
sought to be shown. 1d. (72).

—Cross-examination

The right to cross-examination has sacred stature in order to obtain “a full and
true disclosure of the facts under both the Administrative Procedure Act and
Rule 10(n) of the Commission's rules, However, under Rule 10(n) the examiner
1s given the right to limit cross-examination of the witness when, in his judgment,
such evidence 1s cumulative, or 1s productive of undue delay 1n the-conduect of
hearings. The determining factor is the independent judgment of the examiner,
and his judgment should be upheld unless it results In some serious m.iscarrlage
of justice. Malpractices—Braeil/United States Trade, 556 (60-61, 82).

PRACTICES: See also Discrimination ; Rebates

Practices of the Boston Shipping Association with respect to the allocation of
labor gangs at the port of Boston were not shown to violate sections 16 or 17 of
the 1916 Shipping Act, since a complaining stevedore falled to show that it has
more than one vessel in port on a given day, thus establishing a need for addl-
tional gangs; that all other gangs are unavallable because they have been called
or recalled ; and that at least one of complalnant’s stevedore competitors is work-
ing only one vesgel with all of its seven gangs. United Stevedoring Corp. v. Boston
Shipping Asgn., 88 (47).

PREFERENCE AND PREJUDICE

Carriers which falled to impose a surcharge on the carriage of military cargo
for the Military Sealift Command, while imposing the surcharge on the carrlage
of commercial cargo, violated section 18 First of the 19016 Shipping Act. A com-
petitive relationship is necessary before a violation of this section can be found
In the ordinary rate disparity case, since it is only logical that the cost of ship-
ping bananas should bear no relationship to the cost of shipping heavy industrigl
equipment. Thus, to ind an unlawfyl discrlminatlbn in transportation charges
quite properly requires a showing of competitive relationship between two ship--
pers who are assessed different rates, However, wher dealing with a service which
is abaolute or an across-the-board fixed charge on all cargo carried regardless of
the commodity Involved (the inatant surcharge), the competitive relationship 1s
no longer required. The carriers were obligated to Impose the surcharge equally
on all commoditles. Fallyre to do so constituted a clear situation of undue preju-
dice to a “description of trafic’ vis-a-vis other commodities in violation of sec-
tion 16. Violations of Sections 14 Fourth, 16 First and 17, Shipping Aect, 1816, In
the Nonasgesament of Fuel Surcharges on MSC Rates, 92 (97-98).

As to the necesglty of showing a competﬁlve relationship between shippers to
support a violatlon of sections 16 and 17 of the 1916 Shipping Act, Chairman
Bentley and Commissioner Day express nelther agreement or disagreement with
the views of the Pxaminer, Commissioners Morse and Hearns would reject the
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view that such a relationship is necessary where the United States or its agencles
are shippers. Commodity Credit Corp. and United States Agency for International
Development v, American Fxport Isbrandtsen Lines, Inc., 171 (172, 189).

There was no requirement of law that respondent carrlers reduce their rates on
U.8. rellef cargoes when reducing their rates on Canadian relief cargoes, The
competitive situation required a reduction in the rates of the Canadian confer-
ence, which reduction was not below the level necessary to retain those cargoes,
a competitive situation which was not present as to U.S. relief cargoes. As to the
igsue of whether the rate disparity was justified, the evidence showed that trans-
portation conditions in the two trades warranted a higher rate for U.S. relief
cargoes loaded at Great Lakes ports than for Canadian relief cargoes loaded at
ports east of the Seaway. Id. (180).

RATES: See also Tariffs

Proposed increases in rates for the carrlage of about one-fourth of the com-
modities in the U.S. Pacific Coast/Puertec Rico trade of Sea-Land Service were
just and reasonable. Financlal reports to the Commission showed that the car-
rier's rate of return in the trade ranged from 0.73 to 2.43 percent for the years
1968 and 1969, Such a rate of return is marginal. Sea-Land Service, Inc.—
Increases in Rates in the U.8. Pacific Coast/Puerto Rico Trade, 4 (8-10).

Ratemaking {8 not an exact science, and it is enough if the results obtained
with respect to determining the reasonableness of rates and in making the under-
lying cost and revenue computations represent a reasonable approximation to
what must be assumed to be the reality. The degree of approximation adequate
to satisfy the requirement with respect to the propriety of rates will vary from
case to case, depending on the nature of the operations involved and the data
submitted. Id. (9-10).

In considering the lawfulness of a carrier’s proposed rate increases vis-a-vis
an alleged change in the carrler's method of operation subsequent to seeking
approval of the increases, it is noted that a carrier’s operations are always sub-
ject to change, and one can never know with certainty that the method of opera-
tion employed in the past will be used in the future. For purposes of the present
proceeding, it is more reasonable to base determinations with respect to the
probable results of future operations more heavily on the results shown in the
carrier's reports to the Commission than on projections based on changes in
operation which may or may not occur. While the carrier had increased its
carrying capacity, the history of its operations showed frequent changes in vessel
deployment had been made. The carrier's witness testified that no changes were
planned which would materlally affect the profitability in the trade. A different
conclusion would be required with respect to the use of past experience as a
gulde where the change in carrying capacity was of a degree and type unprece-
dented for the carrler in the trade and the subject of a possible change in manner
of operation had not been considered when the increase was proposed. Id. (10-11).

The Bxaminer properly treated an investigation into a carrler’s proposed rate
increases as one involving individual commodity increases rather than a general
revenue investigation, although about one-fourth of the commodities carried in
the trade were afected by the increases. The increases were a “step-by-step”
revision of the carrier's tariff which was the result of careful consideration
glving weight to such factors as whether a shipper might lose his market if the
rate on certain commodities was increased. Further, contrary to Puerto Rico’s
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assertions, there was nothing relating to the proceeding (rate Increases in the
West Coast/Puerto Rico Trade) to Indicate that the carriage of commodities
basic to 1ts economy had been materially affected by the rate Increases, or that
there was a need for other commodities to subsidize the carriage of beans, rice
and plywoocd. The requirement that the Commission act with respect to the
public Interest as it relates to the needs of the Puerto Rican economy must
appear from the record In the proceeding, and must be based on a showing that
carriers need a revenue “cushion” from the movement of nonessential com-
moditles and that such cushion would increase their carriage of commoditles
essential to Puerto Rico. Such a showing was not made. Id. (12).

Carrler's arbitrary charge for carriage of cargo from Seattle to Oakland, where
it is transferred to vessels operating regularly in the trade from Oakland to
Puerto Rico, was not shown to be unlawful. While the costs of service at Seattle
to which the carrier is entltled in the computation of the expenses relating to
the arbitrary should be limited to those which actually reflect the additional
expense of serving Seattle, in the absence of a showing of a duty in law or fact
to serve Seattle directly, all of the additional costs contained In the carrier’s
computation are properly allocable to the additional expense Incurred in serving
that port. In fact, the additional cost of service at Seattle exceeds the arbitrary
charged. Id. (18-14).

Increased rates of tug and barge carrler at the port of Honolulu in the U.8.
Pacifle Coast and Hawall trade are just and reasonable and not unlawful on
the basis of the data of record. A rate of return of 8.5 or 0.27 percent.is within
the zone of the reasonableness in the trade. The number of carriers presently in
the Hawall trade 1s not large, but there are enough carriers apparently to con-
stitute brisk competition and to entall risks which would seem to justify a 10
percent rate of return on rate base. Dillingham Lines, Inc.—Increase in Freight
Charges in the U.8, Pacific Coast/Hawall Trade, 161 (160-170).

Traditionally, the test of reasonableness of rates is based on the rate of
return of equipment. However, where a carrler has little or no investment in
equipment, it is usual to consider, at least as an important faetor, the “operating
ratio” methed to determine reasonableness of rates. Mid-Pacific Freight For-
warders—Increases in Freight, All Kinds Rate in the U.B. Pacific Coast/Hawaill
Trade, 200 (204). ’

Where, based on previous rates, a non-vessel operating common carrier’s oper-
atlng ratio for a particular six-month period was 118.8, 101.1, 112.1 or 1119
percent depending on the method used for allocation of expenses between its
Hawallian and other trades and treatment of revenues derived from purchased
transportation charges advanced by it and subsequently collected from its cus-
tomers; the carrler operated at a loss in its Hawallan operation; the carrier
had experienced Increased costs which were likely to increase further; under its
proposed rate Increase, the loss would be reduced abput B percent; and the
increased rates were not shown to be detrimental to the Hawallan economy,
the increased rates were not unjust, unreasonable or otherwise unlawful under
the 1016 Shipping Act or the 1938 Intercoastal Shipping Act. Id. ‘(204—205).

Operating ratlos often are a matter of dispute when comparisons are made
between past actual results and projected results. In addition, the weight which
should be given to non-vessel operating common carrlers’ operating ratios, as well
as to the area of permissible ratios has never been quantitatively determined by
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the Commission. It is usual to consider, at least as an important factor, in
proceedings relating to the reasonableness of rates of carriers with little capital
Investment In comparison with thelr total costs of operation, the operating ratio
of such carriers, i.e, the margin between revenue and expenses of operation.
Pacific Hawaiian Terminals, Inc—Increases in Freight, All Kinds Rate in the
U.S. Pacific Coast/Hawaii Trade, 213 (218).

A 93 percent operating ratio is not necessarily proper as a standard for non-
vessel operating common carriers. With this in mind, it cannot be concluded
that any operating ratio which is reflected in the various positions of the parties
(93.6 percent in 1968, 85.87 percent in 1969, and 94.04 percent in 1970) is such
as to require disapproval of the 121 percent rate increase for a NVOCC in the
Pacific Coast/Hawaii Trade. Even if the projected operating ratio of 106.2 per-
cent is unduly pessimistic the record does not reveal that the past average op-
erating ratio of 93.1 percent or the 1970 ratio of 94.04 percent exceeds the 93
percent ratio found in a prior Commission decision to be no bar to approval of
rate increases. The record is devoid of any basis to establish an operating ratio
in excess of 93 percent; hence there is no reason to conclude that if projected
flgures are in error that such error would be sufficient to change the operating
ratio from the projected 106.2 percent to the 93 percent level. It is concluded that
the increased rates of the carrier are just and reasonable. Id. (218-219).

REBATES

The fact that a carrler may not have known that its soliciting agent for
frelght engaged in rebating transactions was not vital to a finding of violation
of law by the carrier. The Shipping Act cannot be circumvented through the
medium of an agent and therefore, whether the carrier authorized the agent to
rebate, or knew of such activity, was not the fundamental concern. Malprac-
tices—Brazil/United States Trade, 65 (569).

If hearsay alone may support findings when other evidence is not conveniently
avallable, the fact of rebating by carriers in the Brazil/United States Trade was
well established. There was, however, reliable evidence to corroborate the hear-
say. Inter alia, the fact that dual-quotations dependent on the selection of the
vessel were made by Brazilian exporters to U.S. importers was established by
direct and uncontradicted evidence. It was well established by the testimony
of individuals directly engaged in dealing with Brazilian exporters that U.S.-flag
carriers were refused cargo because they did not rebate. Logically probative of
the fact that rebating exists was that there was no basis whatsoever for a belief
that the Brazilian exporter would accept a substantial loss of revenue merely
for the privilege of selecting the vessel. The fact that the importer pays the full
freight and does not directly receive a rebate from a carrier would not detract
from the conclusion that rebating is practiced. If monetary consideration given
to a shipper by any device is traceable to the freight paid by that shipper rebating
is shown. Tt was concinded that the practice of rebating existed in the trade since
1964, Id. (73-75).

Although the term “deferred rebate” is not used, the plain meaning of the
terms “rebate,” “refund,” and ‘“remit” as used in section 18(b) (3) of the 1516
Shipping Act is that a violation of that nature must invoive a return of a
portion of the rates or charges received by the carrier. However, the section
is not limited to rebating. Carriers are prohibited from receiving a lesser compen- -
sation for the transportation of property than the rates specified in their tariffs.
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This portion of the section is not limited to repayments, rebates or refunds.
It is violated if the carrlers ultimate compensation is less than the tariff rate.
Although carriers received from an importer the correct freight, it must be
concluded that the exporters received compensation from the vessels at the
time of shipment and when according the importer credits, had the funds on
hand which related to the shipment; and, that it was out of these funds that
credit was passed on to the Importer. Payment to the exporter by the carriers
and by them pasgsed on, in whole or part, to the importer by means of credits
emanating from the payments was an unjust or unfair device or means of allow-
ing the importer to obtain transportation at less than the regular rates and
charges established. Thus, certin carriers violated hoth sections 18(h) (8) and
16 Second of the Act. Id. (81-82).

REPARATION

Carrier was authorized to refund a portlon of freight charges on a shipment
of cargo from New York to the Arablan Gulf where the carrier intended to file
a new rate covering the cargo involved, If a rate making organization to which
it belonged falled to do &o; and, through administrative inadvertence, the car-
rler was not informed that the organisation would not fille such rate and thus
fafled to give 48 hours notice to other members of the organization of its intent
to file the new rate in accordance with its commitment to the shipper. Subsequent-
ly, when matters were clarified, the organization filed the new rate. Chicago
Bridge & Iron Co. v. States Marine Lines, 1(8).

Qarrler was authorized to walive a portion of freight charges collected on
shipments of wheat fiour to Indoneaia where the carrier and shipper had agreed
on a particular rate, but the carrier filed a higher rate, inadvertently, due to an
incorrect rate given to the tariff clerk. On the discovery of the error, the lower
rate was filed. Commodity Oredit Corp,, Dept. of Agriculture v. Isthmian Lines,
Ine, 25 (26-27).

Under section 22 of the 1916 Act which time bars a claim for reparation which
18 not flled within two years after the cause of action accrued, the atatute is not
tolled during the period of negotiations hetween the shipper and the carrier and
the two-year period does not commence when the carrier rejects a claim, Thus,
a complaint filed more than two years after the time of shipment or time of
payment is time-barred. Tyler Pipe Industries, Inc. v. Lykes Bros. Steamship
Co., Inc,, 26 (20-80),

Under sectlon 18(b) (8) of the Bhipping Act, 1916, no carrler may charge
lesa than the filed tariff in effect at the time of shipment unless it 1s granted
permission by the Commission, Before any such permisgion can be granted the
carrier must file 8 new tariff and thereafter file an application requesting the
new tariff be made applicable to the prior shipment. Fallure to take timely
either of these two steps precludes the Oommission from considering whether to
permit a lesser charge than was actually in effect at the time of the shipment.
Fallure of the carrier to comply with the statutory prior conditions deprives the
Commisalon of juriediction. Although the carriers, in the present case, filled
applications to make refunds to a shipper within 180 days of the shipments
involved, the filing was a nullity for faillure to file a new tariff prior to fillng
the applications. If a new tariff were now filed and the carrier filed another re-
fund application, the application would fafl for not having been fled within
the statutory period of 180 days. Oppenheimer Intercontinental Corp. v. Moore-
McCormack Lines, Inc., 40 (52-58).
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Carrler is permitted to refund a portion of freight charges on snowmobiles
from Japan to Chicago where the carrier agreed to establish a special rate, but,
through a clerical erfor in transmission, the new rate was not timely filed with
the Commission. Yamaha Motor Co., Ltd. v Parties to Japan/Great Lakes Memo-
randum 86 (87-88).

Oarrier is permitted to waive a portion of frelght charges assessed on a ship-
ment of wheat bulgar from New Orleans to Georgetown, Guyana, At the time
of shipment, the carrier thought the commodity to be a wheat fiour for which
the tariff provided a particular rate. The parties intended that the ship-
ment be transported at that rate, Having no specific rate, wheat bulgar would
otherwise have to be rated at the much higher cargo N.O.8, rate. The carrier, in
order to rectify the error, flled an amendment to the tarif? to refiect a rate for
wheat bulgar. Commodity Credit Corp. v. Mini Carriers Systems, Inc. 89, (90).

Carrier is permitted to waive collection of a portion of frelght charges assessed
on shipment of bagged fiour from U.8. Great Lakes ports to Israel. The carrler's
tariff did not contain a rate for bagged fiour, but the carrier had agreed to carry
the shipments at a particular rate, and had intended to file the rate with the
Commission. Through inadvertence it falled to do so prior to the shipments.
ALD-U.8. Department of Agriculture, 105 (108).

Carrier is permitted to waive collection of a portion of freight charges assessed
on shipments of grain products from Great Lakes ports to Thailand. The carrier
had inadvertently failed to file a revised tariff in accordance with its negotiatlons
with the shipper. U.S.D.A. v. Amber Maritime Corp., 108 (109-110).

Carrier is permitted to waive collectlon of a portion of freight charges assessed
on shipments from Milwaukee to Cyprus. Due to clerical and administrative er-
ror, the carrier failed to file the rate agreed upon with the shipper, prior to the
times of shipments, Commodity Credit Corp. v. Ban Rocco Line, 111 (112-113).

Carrier is authorized to walve collection of a portion of charges assessed on
shipments of bagged bulgar from Seattle to Indochina, The carrier and shipper
had contracted for the shipments at a particular rate and the carrler inad-
vertently neglected to file the agreed rate prior to the shipments, but filed a rate
which, by reason of clerical error, falled to set forth a provision that the rate
included a bunker surcharge. A.ID.~U.8. Department of Agriculture, 145 (146-
147).

Qarrier is authorized to waive collection of a portion of freight charges as-
sessed on shipments of fiour from Kenosha to Beirut. Due to clerical and ad-
ministrative error, the carrier failed to file the agreed rate prior to the ship-
ments. Commodity Credit Corp. v. 8an Rocco Line, 148 (149-150).

Assuming that there was a violation of law when carriers, as members of one
conference, reduced rates on Canadian relief cargoes from the Great Lakes to
the Mediterranean, while the carriers, as members of another conference, main-
tained higher rates on U.S. rellef cargoes from U.S. Great Lakes ports to the
Mediterranean, the amount of damage would not necessarily be the difference in
the rates. The difference is not how much better off the shippers would be if they
had paid a lower rate. The question is how much worse off they are because
others have paid less. Complainants were no worse off than they would have been
if the Canadlan conference had not reduced its rates. Fundamentally, com-
plainants sought to derive benefit from a situation which did not have an effect
on the basic reasonableness of the rates charged and paid. To award reparation
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under the clreumstances would be inequitable. Had respondent conference reduced
its rates to the Canadian conference level, the rates would have been lower than
the rates of carrlers serving the U.8. Atlantlec and Guif trades for carrying relief
cargoes, In the absence of any competitive justification relating to the trade
served by respondents, the lawfulness of such a reduction would have been
questionable, Commodity Credit Corp. and United States Agency for International
Development v. American Export Isbrandtsen Lines, Inc.,, 171 (188).

Even had it been shown that respondents' rates were unreasonably high, com-
plainant could not rely on a violation of section 18(b) {(5) as a basis for repara-
tion. There had been no determination by the Commission that réspondent’s
rategs were violative of that section prior to the assessment of such rates, Only
after the Commission has determined that a rate serves to violate section 18(h)
(6) may its assessment constitute a violation for which reparation may be
awarded. Moreover, no evidence was adduced to support a conclusion that the
rates pald by complainant to respondents were unreasonably high by the applica-
tion ot thg usual rate making, factors. Id. (190).

Where the bill of 1ading and dock receipt clearly identified the goods shipped as
“‘stencil base paper;”’ and nowhere on the shipping documents was there any
description or language which would have indicated that the commodity was
“Paper, Stenclls;” and the shipper certified that the goods were in fact stencil
bage paper, the proper tarlff rate was “Paper, Stencil Base,” rather than ‘“Paper,
Stencils,” and the shipper was entitled to reparation accordingly, A conference
tariff rule requiring promnpt submission of claima for adjustment weas not a barrier
to recovery. The Commission has repeatedly ruled that a claim arising out of
elleged overcharges cannot be barred -from a detérmination on the merits if it
1g filed with the Commission within two years of accrual of the claim, Polychrome
Corp. v. Hamburg-America Line-North German Lloyd, 220 (221-222).

Carrier is permitted to walve collection of & portion of freight charges where,
in eompiling an entirely new tariff, it inadvertently changed the rate on the goods
involved from one computed on a weight basis to a weight or measurement basis.
The shipper was unaware of the change (made four days hefore shipment), A new
tariff was flled to eliminate measurement as a basis end restore weight as the
sole basis for assessing charges. The application falls within the purview and
intent of section 18(b) (3) of the 1916 Act as amended by Public Law 80-288.
Bekaert 8Steel Corp. v. Hapag-Lloyd AG, 239 (240-241).

Where & shipment as described by the bill of lading conalsted of toys and claim-
ant contended that the correct bill of lading description should have been bicycles
and tricycles (which would have been assessed at a lower rate}, claimant was
not entitled to reparation. It is often the case that the carrier in classifying and
rating a shipment must look to the information glven by the shipper or freight
forwarder. It is the claimant, not the carrier, who must bear the heavy burdens
of proof, and establish sufficlent facts to indlcate with reasonable certainty or
definiteness the validity of the claim. Although about a fourth of the shipment
conslsted of bleycles would could qualify for the bicycle rate, this aspect of the
claim fails for lack of any clear, and certainly any substantial evidence, as to
the welght or measurements of the specific cartons involved. The shipments had
been removed from the custody of the carrler and carrler verification of the claim
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was impossible. Ocean Freight Consultants, Inc. w Italpacific Line, 314 (315,
318-3819).

A complaint filed Auvgust 31, 1871, respecting a shipment of goods “Freight
Collect,” with the shipment arriving at its destination on September 8, 1969, was
timely filed. The cause of action occurred on September 8, 1969. Id. (317).

SECURITY FOR THE PROTECTION OF THE PUBLIC (GO 20)

‘Wall Street Crulges, Ine, violated section 8 of Public Law 80-777 and section
540.3 of General Order 20 when it advertised cruises from United States ports
without first having qualified for and received a Certificate of Financial Responsi-
bility for Indemnification of Passengers for Nonperformance of Transportation.
‘While respondent collected no money from any prospective passenger, and while
the law was primarily designed to protect cruise passengers from loss of money,
the law clearly bars all advertising prlor to establishment of a person’s financial
responsibility. Wall Street Cruises, Inc., 140 (141-143).

Contention of Wall Street Cruises, Inc., that its advertisements of cruises
were “to test the market,” and thus it was not required to have a Certificate of
Financial Responsibility was rejected. The advertisements quoted specific fares
and named specific dates and purported to solicit business for actual cruises. There
was no indication in the advertisements that they were for the purpose of deter-
mining the travellng public’s reaction to the proposed cruise program, Id, (142).

SURCHARGES

Carriers which failed to impose a surcharge on the carriage of military cargo
for the Military Sealift Command, while imposing the surcharge on the parriage
of commercial cargo, did not violate section 14 Fourth of the 1916 Shipping Act.
The question was whether such an imposition of a surcharge constitutes an un-
fair or unjustly dlscriminatory contract with a shipper based on the volume of
freight offered. It was apparent that the imposition of the surcharge had ab-
solutely nothing to do with the volume of freight offered; it was imposed on
ong shipper and not on another merely because one shipper had stated it would
not acquiesce in the surcharge. The volume of freight offered was irrelevant.
Violations of Sections 14 Fourth, 16 First and 17, Shipping Act, 1916, in the Non-
assessment of Fuel Surcharges on MS3C Rates, 92 (97).

Carriers which failed to impose a surcharge on the carriage of military cargo
for the Milltary Sealift Command, while imposing the surcharge on the carriage
of commercial cargo, vlolated section 16 First of the 1916 Shipping Act. A com-
petitive relationship is necessary before a violation of this section can be found
in the ordinary rate disparity case, since it is only logieal that the cost of ship-
ping bananas should bear no relationship to the cost of shipping heavy industrial
equipment. Thus, to find an unlawful discrimination in transportation charges
quite properly requires a showing of competitive relationship between two ship-
pers who are assesged different rates. However, when dealing with a service
which is absolute or an across-the-board fixed charge on all cargo carried regard-
less of the commodity involved (the instant surcharge), the competitive relation-
ship is no longer required. The carriers were obligated to impose the surcharge
equally on all commodities, Failure to do so constituted a clear sitvation of un-
due prejudice to a description of traffic” vis-a-vis other commeodities in violation
of section 16. Id. (97-98).
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Oarriers which failed to impose a surcharge on the carriage of military cargo
for the Military Sealift Command, while imposing the surcharge on the carriage
of commercial cargo, violated section 17 of the 1016 Shipping Act. The failure
to collect this charge from MSO and to colleet it from commercial shippers only
constituted the collection of a charge which is unjustly discriminatory between
shippers" in viclation of section 17. Id. (99),

TARIFFS

The rate on shipments of cast iron soil pipe and fittings should have been as-
sesged on certified public rallroad welghts instead of manufacturer’s weights as
asgsessed by the carrier. The certifled raillrond welght more accurately reflected
the actual welght as shipped. Tyler Piper Industeies, Inc. v. Lykes Bros, Steam-
ship Co., Inc., 28 (82).

As between tarlff classifications which might be applicable on iron or steel
pipe and fittinge, namely “bent, shaped, or prefabricated” and “not bent or shaped,
or fittings,” bell or flange end pipe was not to be considered “bent shaped or pre-
fabricated.” Hven though fittings may be bent, shaped and have belled or flange
ends, they are included in the “not bent” clgssification because they do not cccupy
appreciably more space than does comparable dlameter straight pipe. Id. (82).

The Examiner was In error, in dismissing a complaint against a earrler In-
volving the proper tariff rate to be applied to shipments, in relying entirely on a
proviso of the tariff which gave the conference sole authority to interpret its
rates and commodity descriptions. In a maiter of contractual interpretation, any
ambiguity is to be construed most strongly agalnst the writer of the contract.
More specifically, In tariff matters this rule has been used time and again, The
threshold isaue I8 determining whether an ambiguity in fact exists. If it exlsts,
the tartff must be construed in such a manner so as to resolve the ambiguity in
tavor of the shipper. United Natlons Chlldren's Fund v. Blue 'Star Line, 208
(208-209).

Where a tariff contained no specific commodity rate for poultry equipment;
the carrier originally assessed the goods as machinery N.O.8.;” the conference
was doubtful of the proper classification and placed the matter before its full
membership for a vote (the vote was for the higher ‘“cargo N.O.8.” rate, with
cortaln exceptions) ; and, mogt importantly, the use of the classification “machin-
ery N,O.8." gave rise to a bona fide dispute over the interpretation of the tariff
provision, l.e, whether poultry equipment conld be considered to be machinery
N.0.8.,” it was clear that a tariff ambiguity existed, Id. (209, 211),

Applying the principle of construing a tariff ambiguity strongly against the
carrier, the Commission finds that it is not difficult to classify the poultry equip-
ment involved as machinery N.O.8.” The carrier’s argument that debeakers,
candlers, and incubators are not machines but apparatus” is unsound. Tha com-
monly accepted usage of the word “apparatus” is as g generie term used to en-
compase the entire collection or set of materials, instruments, appliances, or
machinery, designed for a particular uge. The commonly accepted definition of
machine includes devices with no moving parts which have as thelr funetion the
conversion of energy from one form to another for the purpose of performing
ugeful work. In the instant case, all three devices can reasonably be consldered
to be machines, as they convert energy from one form to another, Thus, the ship-
per was entitled to the “machinery N.O.8.” rate (rather than the higher “cargo
N.0.8.” rate). Id. (209-211).
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TERMINAL OPERATORS: See also Wharfage

Practices of the Boston Shipping Association with respect to the allocation of
labor gangs at the port of Boston were not shown to violate sections 18 or 17 of
the 1916 Shipping Act, since a complaining stevedore failed to show that it has
more than one vessel In port on a given day, thus establishing a need for addl-
tlonal gangs; that all other gangs are unavailable because they have been called
or recalled ; and that at least one of complainant’s stevedore competitors s work-
ing only one vessel with all of its seven gangs. United Stevedoring Corp. v.
Boston Shipping Assn., 33 (47).

WHARFAGE

Tariff rules of conferences lmposing different wharfage and handling charges
between ports contravene section 205 of the 1936 Merchant Marine Act and are
therefore contrary to the public Interest within the meaning of section 15 of the
1916 Shipping Act. Associated Latin American Frelght Conference and the As-
soclation of West Coast Steamship Companies, Amended Tariff Rules Regard-
ing Wharfage and Handling Charges, 161 (158).
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