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FEDERAL MARITIME COMMISSION

Docxer No. 6948
InDEPENDENT OcEAN FREIGHT FORWARDER
Licexse No. 1092

Speep-FreicHT INC.
Decided August 11, 1970

License revoked. Respondent found to be connected with and controlled by a
shipper in foreign commerce; to have submitted false statements in its
freight forwarder application; to be without personnel qualified in freight
forwarding ; and to have failed to report to the Commission required changes
of facts as required.

Nicholas Stecopoulos, for respondent.
Donald J. Brunner and Paul J. Kaller, as hearing counsel.

REPORT

By Tae Commission (Helen Delich Bentley, Chairman,; James F.
Fanseen, Vice Chairman; Ashton C. Barrett, James V. Day,
George H. Hearn, Commissioners) :

This proceeding was instituted to determine: (1) Whether Speed-
Freight Incorporated is connected with and/or controlled by a shipper
to foreign countries contrary to sections 1 and 44 of the Shipping Act,
1916 (46 U.S.C. 801, 841(b)), and section 510.2(a) of Federal Mari-
time Commission General Order 4 (46 CFR 510.2(a)); (2) whether
Speed-Freight submitted willfully false statements in connection with
its application for a license; (3) whether Speed-Freight’s present finan-
cial position and personnel no longer qualify it as an independent
freight forwarder; (4) whether Speed-Freight violated section 510.5
(c), General Order 4, by failing to submit required reports of changes
of facts; and (5) ultimately whether Speed-Freight continues to
qualify for a freight forwarder’s license.

L



2 FEDERAL MARITIME COMMISSION

Examiner John Marshall issued an initial decision in which he
concluded that Speed-Freight: (1) Is connected with, and controlled
by Calson Co., a shipper to foreign countries, contrary to sections 1
and 44 of the Shipping Act, 1916; (2) has, through its president and
owner, submitted willfully false statements to the Commission in con-
nection with its application for a license, contrary to section 510.9(c)
of General Order 4; (3) has changed its personnel to the extent that
it no longer qualifiies as an independent freight forwarder, contrary
to section 510.9(c) of General Order 4, and has failed to report such
changes to the Commission as required by section 510.5(c) of General
Order 4. The examiner on the basis of the foregoing revoked Speed-
Freight’s forwarding license pursuant to section 44 (d) of the act and
section 510.9 of General Order 4. Speed-Freight has filed exceptions;
hearing counsel have replied. We heard oral argument.

Facts?

Marion Calas is managing partner of Calson Co. and president
of Calsonaire, Inc. Calson is an exporter shipping by air and water.
Nicholas Stecopoulos is the owner, president, treasurer, director, stock-
holder, and attorney of record of Speed-Freight. His principal occu-
pation is attorney associated with a prominent New York law firm.

Calas and Stecopoulos have been friends for many years. For the
past 9 years Stecopoulos has been the attorney for Calson and Calson-
aire. During that time period, Stecopoulos earned approximately $150
per year in legal fees from Calas. Certain services, however, were per-
formed gratis, such as those relating to Calas’ purchase of the interest
of his partner, Mr. Pearson, in Calson and Calsonaire, and Mrs. Calas’
claim arising out of an automobile accident. Calas feels a “moral obli-
gation” to help Stecopoulos whenever he needs help. It was Calas who
suggested that Stecopoulos enter the freight forwarding business by
employing Eugene Pagano, a prior employee of Calson with approx-
imately 17 years’ experience in freight forwarding.

As vice president, Pagano alone handled all aspects of Speed-
Freight’s operations. Stecopoulos had no knowledge of the freight for-
warding business. Throughout Pagano’s tenure, Calson and its affiliates
were Speed-Freight’s principal customers. Approximately 80 percent
of Speed-Freight’s work was for Calson. Pagano came to believe that
he was actually working for Calas.

1 The facts set out here are those found by the examiner.

14 F.M.C.



SPEED-FREIGHT INC. 3

In addition to the regular freight-forwarding service performed by
Speed-Freight, a “special forwarding service” was performed almost
daily whereby it delivered Calson packages to the airport, presumably
John F. Kennedy International.? The delivery charge was $2.25 per
package, irrespective of the number. Although this charge was com-
paratively high, it was agreed to by Calas. Pagano picked up the pack-
ages from Calson’s office and ordinarily the vehicle used was a station
wagon belonging to Calas’ partner, Pearson. The “special forwarding
service” consumed approximately 3 hours of Pagano’s workday. When
he found this to be too much, he complained to Calas. Although the
problem was never discussed with Stecopoulos, Calas prevailed upon
him to continue the service.

Throughout Pagano’s tenure as vice president, Speed-Freight lost
money. During this time Octavio Romaro, a full-time Calson book-
keeper, maintained all of Speed-Freight’s books and records. These
were kept at his Calson office. Therefore, in order to keep Romaro
appraised of Speed-Freight’s financial affairs, it was necessary for
Pagano to visit Calson’s office almost daily. Romaro, as treasurer of
Speed-Freight, had the authority and responsibility to countersign,
with Pagano, all Speed-Freight checks. When, on one occasion Pagano
cashed an uncountersigned check, it was Calas who advised him not
to do so again,

Pagano was fired from Speed-Freight in October 1966. He was
first informed of this by Calas and thereafter received confirmation by
calling Stecopoulos.

Some time after Pagano left Speed-Freight, Joseph W. Dueber was
hired as traffic and office manager. Having had 12 years of forwarding
experience, he had the qualifications necessary for an ocean freight
forwarder. He was initially interviewed by Stecopoulos at a meeting
with Calas and Stecopoulos in Calson’s office.

In the latter part of 1966 there was an interim period between the
firing of Pagano and the hiring of Dueber during which time Adji
Tjokronolo ran the entire Speed-Freight operation. He was then
named, and continues to be, a vice president of Speed-Freight. Adji
(as he is referred to throughout the record) has been employed by
Calson continuously since 1963. Except for work in that company’s
exporting business, his only freight-forwarding experience has been
with Speed-Freight. Even after Dueber was hired, Adji continued to
frequent the Speed-Freight office to oversee the operation and assure
that it was “going along the way it was supposed to.” During the month
of January 1967, he spent up to half of each workday at Speed-Freight

2 Calson has now hired a man to provide this truck service.
14 F.M.C.
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teaching Dueber the “details and technical features of certain ac-
counts.” For “a couple of weeks” he continued to sign all documents
and correspondence. Thereafter Dueber began to exercise this func-
tion. However, even after Dueber’s initial “training period”, Adji
continued to visit the Speed-Freight offices especially in regard to
Calson business. Calson had merchandise stored at Speed-Freight and
Adjt would go there to pack it and to assist Dueber if the volume of
work required.

During Dueber’s employment, 1967 and 1968, Romaro continued as
Speed-Freight’s main financial officer, maintaining complete control
over its financial records which he kept at his Calson office. It was
therefore necessary for Dueber to visit the Calson office in order to
deliver Speed-Freight invoices or other financial papers to Romaro.
Dueber, at no time, had authority to draw Speed-Freight checks, that
function being performed jointly by Adji and Romaro.

During 1967, 60-70 percent of Speed-Freight’s work was for Calson.
Since then, 40-50 percent has been for Calson.

When Dueber felt the “special forwarding service” was taking too
much time, he complained to Adji who then came to Speed-Freight
to provide assistance. Whenever Dueber had questions or complaints
as to the Speed-Freight operation, he consulted Adji.

Adji continues to serve both as vice president of Speed-Freight
and manager of Calson. Although, since Dueber’s departure the latter
part of 1968, Adji alone has run the entire Speed-Freight operation,
he has received no salary from Speed-Freight. His entire salary has
been paid by Calson.* He maintains one office at Speed-Freight and
another at Calson, spending approximately 50 percent of his work-
day at each place. Adji is the only person now having authority to
sign Speed-Freight checks. He infrequently receives instruction,
direction, or guidance from Stecopoulos.

On October 7, 1969, Herbert Cooper, senior district investigator for
the Federal Maritime Commission, attempted to serve a subpoena
upon Adji. In an effort to reach him, he called the Speed-Freight
office. He was informed that Adji “had been transferred to the main
office.” The address given for the main office was 27 Union Square,
New York City, the address of the Calson office.

Romaro is still Speed-Freight’s main financial officer. Although he
is employed as a full-time bookkeeper by Calson, he continues to
maintain all of Speed-Freight’s books and financial records. These
include the “Cash Receipts Journal, Cash Disbursements Journal,

3 Calas testified that Speed-Freight recently reimbursed Calson three or four thousand
dollars for Adji’s services during fiscal year ended Apr. 30, 1969.

14 F.M.C.



SPEED-FREIGHT INC. 5

Sales Journal, and Accounts Receivable Subsidiary Ledger.” He is
assisted by the C.P.A. firm of Osterweil, Oshrin, and Gruhn, which
firm also represents Calson. He receives no salary from Speed-Freight,
his entire salary being paid by Calson. He has no experience as a
freight forwarder.

Romaro’s affiliation with Speed-Freight was a result of the close
relationship between Calas and Stecopoulos. Stecopoulos knew that
he could use whatever Calas had available. One evening Stecopoulos
mentioned to Calas that “* * * somebody has to do the books.” Calas
suggested that he use Romaro. Stecopoulos, an old friend of Romaro,
then asked him to become treasurer of Speed-Freight on a part-time
basis.

Romaro left Calson and Speed-Freight in January 1968, to go to
California. When he returned 1 year later, he was immediately rehired
by both companies. During his absence, Adji malntalned Speed-
Freight’s books and records.

Speed -Freight’s rental for its original office at 24-26 13th Street,
New York City, was $300 per month. Calson, or its affiliate Calsonaire,
paid $200 of this as compensation for storage space. A company
called Jalma’s Importers of Antiques also rented storage space from
Speed-Freight at “something like $25 or $35 per month.” Recently,
Speed-Freight purchased its own premises at 153-07 Rockaway Boule-
vard, Jamaica, N.Y., paying a deposit of $1,500. Calson continues to
rent space there at $200 per month.*

At the present time Speed-Freight is paying salary to no one. A
Mr. Loffredo is stationed at 153-07 Rockaway Boulevard to make
deliveries for Calson from its stock stored at that location. He also
answers the phone for Speed-Freight but is paid by Calson.

During the period 1965-67 over $11,000 was billed to Calson for
the “special forwarding service.” Only $3,060 was paid or credited to
Speed-Freight’s accounts receivable. Up until the time that Romaro
left in 1968, that debt had not been paid. This was so even though
Speed-Freight, according to Romaro, was and is operating at a loss.®

Romaro never had authority to sign Calson checks. However, on
occasion immediate payment by Calson would be required when no
one with authority to sign the check was available. Romaro, then hav-
ing authority to draw Speed-Freight checks, would pay the bill with

¢ Testimony of Calas, which conflicts with that of Romaro, indicates that the new
building was purchased jointly by Calas and Stecopoulos as individuals, Calas owning
two-thirds and Stecopoulos one-third.

5 Stecopoulos testified that the balance due Speed-Freight has been paid and that
Speed-Freight presently shows a profit of $1,800. However, he could not remember when
it was paid.

14 F.M.C.
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mentioned to Calas that “* * * somebody has to do the books.” Calas
suggested that he use Romaro. Stecopoulos, an old friend of Romaro,
then asked him to become treasurer of Speed-Freight on a part-time
basis.

Romaro left Calson and Speed-Freight in January 1968, to go to
California. When he returned 1 year later, he was immediately rehired
by both companies. During his absence, Adji malntalned Speed-
Freight’s books and records.

Speed -Freight’s rental for its original office at 24-26 13th Street,
New York City, was $300 per month. Calson, or its affiliate Calsonaire,
paid $200 of this as compensation for storage space. A company
called Jalma’s Importers of Antiques also rented storage space from
Speed-Freight at “something like $25 or $35 per month.” Recently,
Speed-Freight purchased its own premises at 153-07 Rockaway Boule-
vard, Jamaica, N.Y., paying a deposit of $1,500. Calson continues to
rent space there at $200 per month.*

At the present time Speed-Freight is paying salary to no one. A
Mr. Loffredo is stationed at 153-07 Rockaway Boulevard to make
deliveries for Calson from its stock stored at that location. He also
answers the phone for Speed-Freight but is paid by Calson.

During the period 1965-67 over $11,000 was billed to Calson for
the “special forwarding service.” Only $3,060 was paid or credited to
Speed-Freight’s accounts receivable. Up until the time that Romaro
left in 1968, that debt had not been paid. This was so even though
Speed-Freight, according to Romaro, was and is operating at a loss.®

Romaro never had authority to sign Calson checks. However, on
occasion immediate payment by Calson would be required when no
one with authority to sign the check was available. Romaro, then hav-
ing authority to draw Speed-Freight checks, would pay the bill with

¢ Testimony of Calas, which conflicts with that of Romaro, indicates that the new
building was purchased jointly by Calas and Stecopoulos as individuals, Calas owning
two-thirds and Stecopoulos one-third.

5 Stecopoulos testified that the balance due Speed-Freight has been paid and that
Speed-Freight presently shows a profit of $1,800. However, he could not remember when
it was paid.

14 F.M.C.
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Speed-Freight funds and Calson would thereafter make reimburse-
ment. Permission for this procedure was granted by Stecopoulos while
acting in his capacity as attorney for Calson.

In 1965 Calsonaire paid a $1,000 security deposit to Speed-Freight
for the space used at its premises.® The security deposit which Steco-
poulos was required to pay on the entire premises was only $600. To
date, neither the $1,000 nor the $400 excess has been returned to Calas.

In 1966, the financial condition of Speed-Freight necessitated a
$2,000 loan which was arranged with Chemical Bank New York Trust
Co. Repayment of the loan was guaranteed by Calas and his then
partner, Pearson.

Stecopoulos specifically requested that Calas watch over the Speed-
Freight operation. This was because Calas was Speed-Freight’s most
important customer, and because of their long time friendship.

In his application for an independent ocean freight forwarder li-
cense, Stecopoulos listed the officers as follows :

President-Treasurer—Nicholas Stecopoulos.
First Vice President—Eugene Pagano.
Assistant Treasurer—QOctavio Romaro.
Secretary—Palma Pirrallo.

Stecopoulos admitted under oath that his present operation is in
violation of the Shipping Act and that an intolerable situation exists
because the entire operation is being run by an employee of a shipper
for whom he does over 50 percent of his forwarding. He also admitted
several violations of Commission regulations because of his failure to
report changes. He failed to report that Romaro was employed by
Calson ; that Romaro left his position with Speed-Freight; that Miss
Pirrallo had resigned as secretary; that Mrs. Stecopoulos had become
secretary; and that Adji, who was known by him to be shipper con-
nected, had joined Speed-Freight.

The license application form contains a question as to whether the
applicant, or any officer, director, stockholder, or employee of the
applicant, is an owner, in control of, or associated or connected with
any: (a) shipper, consignee, seller, or purchaser of shipments to
foreign countries. Although knowing that Romaro was employed by
Calson, Stecopoulos stated “Octavio Romaro is employed as a book-
keeper by the Indonesia Supply Mission (5 East 68th Street, New York
City).”

8 Calas could not remember exactly why this was done, but thought that it was because
Stecopoulos wanted it.

14 F.M.C.
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On May 23, 1969, Stecopoulos informed the Commission by letter

that the present officers of Speed-Freight were:
President-Treasurer—Nicholas Stecopoulos.
Vice President—Adji Tjokronolo.
Secretary—Irene Stecopoulos.

That letter failed to inform the Commission that Adji was at this
time a manager of Calson. At the time Romaro was reinstated, Steco-
poulos knew that he was putting a man in charge of Speed-Freight’s
books who was in fact “shipper connected”.’

In his application Stecopoulos stated further that “applicant shares
office space or office expenses’ with no one.

Two and one-half years ago, two Commission investigators ques-
tioned Stecopoulos in regard to violations by Speed-Freight. They dis-
cussed “the whole problem” and Stecopoulos was thus put on notice
that there was a need to “clear up this situation”.

Discussion AND CONCLUSIONS

Speed-Freight has taken some 11 numbered exceptions to the find-
ings and conclusions of the examiner.® These exceptions all deal with
the Examiner’s findings of fact or the inferences he drew therefrom.
We have carefully and thoroughly reviewed the transcript of the
hearing and the other pleadings of record and we conclude that all
of the examiner’s findings were well founded and proper and that the
inferences he drew were permissible and valid. Therefore, we shall
specifically not treat each exception in this opinion, rather a few
examples should suffice to show the nature of Speed-Freight’s objec-
tions to the examiner’s decision to revoke its license.

Speed-Freight takes exception to the examiner’s finding that “Cal-
son is an exporter shipping by air and water.” In the words of Mr.
Stecopoulos,® “Nowhere in the hearing is it ever brought out that
Calson ships by ocean-going carrier.” Yet, Eugene Pagano testified
that Calson Co. supplied Speed-Freight with both “air freight and
ocean freight.” Speed-Freight attempts to counter the testimony of
Pagano on the grounds that he was a disgruntled ex-employee whose
credibility should be questioned.” Yet, respondent made no attempt
whatsoever to discredit Pagano’s testimony at the hearing. In fact as

7When asked what office he currently holds with Speed-Freight, Romaro replied
«Preasurer”. Stecopoulos then testified that while Romaro maintains and has control of
all of the books and records, he ‘is not the treasurer * * * does not know what my
books contain * * * is not an officer at this time.”

8 Although the exceptions are set forth In 11 numbered paragraphs, the actual number
of specific exceptions taken exceeds 11.

9 Mr. Stecopoulos acted as counsel for Speed-Freight.

14 F.M.C.
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hearing counsel point out, Pagano’s testimony is wholly uncontra-
dicted. It was up to Speed-Freight to challenge Pagano’s credibility at
the hearing and when it failed to do so, it can hardly charge the
examiner with error because he “ignored the fact that Pagano was a
disgruntled ex-employee.” But the charge that Calson was not a
shipper by water is even more difficult to understand in view of the
following which appears in the exceptions of Speed-Freight:

Even if Calson Co. did have a number of shipments go overseas by ocean
carrier, as an incidental part of its business, which shipments did not amount
to more than $1,000 annually in freight charges, would that make Cglson Co.
a “shipper” within the contemplation of Public Law 87-254 and therefore, be
reason enough to force respondent out of business.

The examiner’s finding was fully supported by the record and clearly
correct.

Speed-Freight also excepts to the examiner’s finding that $2.25
charged for the ‘“special forwarding service” was “comparatively
high”. Speed-Freight says of that finding by the examiner, “This is
his own conclusion and not proven by the facts or by any comparison
with trucking rates charged at that time by others. Here, again, this
finding was solidly based upon the testimony of Pagano and here
again this testimony was wholly uncontroverted. It was certainly not
the examiner’s duty to introduce the then current truck rates into
evidence to prove or disprove testimony otherwise unchallenged by
the respondent at the hearing. And it is too late for respondent to gra-
tuitously offer to make such a comparison now.

One other example should suffice. Speed-Freight takes as its “eighth”
exception the following : “The examiner states that the $1,000 security
deposit paid by Calson Co. to Speed-Freight, has not been returned.
The said deposit was returned on September 1, 1969.” The examiner’s
finding was based on the following colloquy concerning the security
deposit which took place at the hearing:

Q. Has any amount of it ever been paid back ?

A. Ifithasn’t it will be. Up to thistime, it has not.

The witness was Mr. Stecopoulos himself and this exception is neces-
sarily based upon a challenge of his own credibility.

After a careful review of the record and the exceptions taken by
Speed-Freight, we conclude that the following conclusions reached
by the examiner in his decision are well founded and proper.

Beginning with its initial conception, then formation, and continu-
ously in its operations thereafter, Speed-Freight has maintained the

14 F.M.C.
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closest imaginable cooperative and supporting relationship with Calas’
company Calson, a shipper of goods by water in foreign commerce.
Pagano, Speed-Freight’s vice president, who handled all aspects of
its operations, actually thought that he was working for Calas. Calas,
through his companies, provided personnel, two-thirds of the rent,
up to 80 percent of the forwarding business, plus economic support
through the guise of an overpriced so-called “special forwarding serv-
ice.” Calsonaire’s payment of the $1,000 security deposit to Speed-
Freight and the Calas and Pearson guarantee of the $2,000 loan are
merely further proof of the connection of Calas, Calson, and Cal-
sonaire with Speed-Freight.

Adji, while employed full-time as manager of Calson, runs the
entire Speed-Freight operation. He maintains an office at both com-
panies, spending approximately half of his time at each.

Romaro, also a full-time employee of Calson, maintains complete
control of Speed-Freight’s books and financial records. They are ac-
tually located in his Calson office. At no time have either of these men
received any salary from Speed-Freight. As hearing counsel put it,
the entire Speed-Freight operation rests in the hands of, and is under
the direct control of, full-time, fully salaried employees of Calson,
a company which accounts for more than half of the business of this
forwarder. Since Dueber there has been no one with Speed-Freight
who has had any experience in freight forwarding and consequently
no one who could possibly qualify it as a freight forwarder.

It is true, as hearing counsel contend, that Speed-Freight is neither
an independent, nor a qualified ocean freight forwarder, and therefore
it cannot qualify to be licensed as such. Sections 1 and 44 of the act,
46 U.S.C. 801, 841; General Order 4, sections 510.2(a), 510.5(a), 46
CFR 510.2(a), 510.5(a). See Application for Freight Forwarder Li-
cense—William V. Cady, 8 F.M.C. 352, 360 (1964) ; Application for
Freight Forwarder License—X ork Shipping Corp.,9 F.M.C. 72(1965),
and Application for Freight Forwarder License—Del Mar Shipping
Corp.,8 F.M.C. 493,497 (1965).

The Commission has held that this licensing statute, like other
licensing statutes, should be applied with a liberal attitude to the
end that licenses may be granted to qualified applicants, but that if
the applicant is not fairly within the definition of independent ocean
freight forwarder set forth in section 1 of the act, there is no room
for the exercise of liberality. Cady, supra, at 357.

Accordingly, we adopt the foregoing conclusions as our own and
while the shipper connection alone is sufficient to revoke Speed-
Freight’s license, the record equally supports the other conclusions

14 F.M.C.
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of the examiner: That Speed-Freight submitted false statements in
connection with its application for a license contrary to section 510.9(c)
of General Order 4; has changed its personnel to the extent that it
no longer qualifies as an independent ocean freight forwarder, con-
trary to section 510.9(d) of General Order 4, and has failed to report
such changes to the Commission as required by section 510.5(c) of
General Order 4.

Accordingly, pursuant to section 44 (d) of the Act and section 510.9,
General Order 4, Independent Ocean Freight Forwarder License No.
1092, issued to and now held by Speed-Freight Inc., is hereby revoked.
An appropriate order will be entered.

By the Commission.

(seaL) Fraw~ors C. HurnNEY,

Secretary.

14 F.M.C.
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Docxer No., 6948
InpEPENDENT QCEAN FrEIGHT FORWARDER
License No. 1092

Speep-FrereaT INc.

ORDER

The Commission having fully considered the above matter, and
having this date made and entered of record a report containing its
conclusions and decision thereon, which report is hereby referred
to and madea part hereof;

It is ordered, That the Independent Ocean Freight Forwarder
License No. 1092, issued to and now held by Speed-Freight Inc., is
hereby revoked pursuant to section 44 (d), Shipping Act, 1916, and rule
510.9 of General Order 4.

It is further ordered, That notice of this order be published in the
Federal Register.

By the Commission.

(sEaL) Frawncis C. Hurney,

Secretary.

11
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WASHINGTON, D.C.

Sercrar. Docger No. 423

Tar Erecrr PurcHAsING Mission, Ereerr Trow & SteeL Worgs Co.,
Errcri, Turkey

.

Lyxres Bros. Steamsmie Co., Inc.

Adopted August 12, 1970

NOTICE OF ADOPTION OF INITIAL DECISION AND
ORDER GRANTING REFUND

No exceptions having been taken to the initial decision of the exam-
iner in this proceeding and the Commission having determined not
to review same, notice is hereby given that the initial decision became
the decision of the Commission on August 12, 1970.

1t is ordered, That Lykes Bros. Steamship Co. Inc. is authorized to
refund to the Eregli Purchasing Mission, Eregli, Iron & Steel Works,
the amount of $52,728.64.

1t 18 further ordered, That applicant publish promptly in its appro-

priate tariff the following notice.
Notice is hereby given as required by the decision of the Federal Maritime
Commission in Speecial Docket No. 423, that effective February 20, 1970, the
project rate for machinery, equipment, supplies and parts (Proprietary Cargo)
for expansion and construction of Steel Mill in Eregli, Turkey, for purposes of
refunds or waiver of freight charges on any shipments which may have been
shipped during the period from February 20, 1970 to March 13, 1970 is $52.00
w/m, subject to all other applicable rules, regulations, terms, and conditions
of the said rate and this tariff.

It is further ordered, That refund shall be made within 30 days of
this notice and Lykes Bros. Steamship Co., Inc. shall within 5 days
thereafter notify the Commission of the date of the refund and of the
manner in which payment has been made.

By the Commission.

[sEaL] Francis C. HurNEy,

Secretary.
12
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Seeciar. Docker No. 423

Tue Erecr PurcHAsiNG Mission, Erecrr Iron & Steer. Works Co.,
ErecLi, TUREEY

V.

Lyxes Bros. Steamsure Co., Inc.

Lykes Bros. Steamship Co., permitted to refund a portion of the freight charges
colled on three shipments of building material from Mobile, Ala., to Eregli,
Turkey.

7. 8. Buchanan, Jr., for applicant.

INITIAL DECISION OF HERBERT K. GREER, PRESIDING
EXAMINER?

Lykes Bros. Steamship Co., Inc. (applicant), a member of the
Gulf/Mediterranean Ports Conference and a common carrier by water
in foreign commerce, has filed an application for permission to refund
$52,728.64, a portion of the freight charges collected from Eregli Pur-
chasing Mission, Eregli Iron & Steel Works, Eregli, Turkey (shipper),
on three shipments of building material from Mobile, Ala., to Eregli,
Turkey, which material was to be used in the construction of a steel
mill and in connection with an agency for International Development
loan program.

On February 20 and 25, 1970, applicant issued three bills of lading
on the shipments, as follows:

B/L No. Commodity/weight Charge
1 1,613,899 1bs. fire DriCK . oo aiiciiiaeans $59, 753. 16

2 1,607,360 1bs. fire brick . . ieieeeeaeas 59, 611. 21

3 206,544 Ibs. castable refractories_ .. 7,244. 36

Total charged and collected. .. ... 126, 508. 72

1 This decision became the decision of the Commission August 12, 1970.
13
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The amount assessed and collected was pursuant to the conference
tariff (No. 11—FMC 7) effective at the time the bills of lading were
issued and when carriage began.

Applicant alleges that prior to the shipment, the shipper’s agent
contacted applicant’s New York office and was erroneously informed
that the conference tariff contained a project rate identical to the
project rate of the North Atlantic/Mediterranean Freight Conference
for cargo to be used in the construction of the steel mill at Eregli.
It further alleges that applicant’s conference had previously published
a project rate for cargo to be used in this construction but had can-
celed this rate effective July 31, 1965, because cargo for the project
had not been offered to the conference or any of its members; how-
ever, that it is conference procedure to reestablish a project rate in
the event such cargo is offered. It appears that the conference was
not promptly notified by applicant that the cargo had been offered
and by concurring in this application, the conference agrees that had
it been approached to reestablish the project rate for the Eregli Steel
Mill project, it would have promptly done so. It further appears that
the project rate here sought to be applied became effective on March 13,
1970, prior to the delivery of the cargo on March 16-19, 1970, and prior
to payment of the charges on March 26. 1970.

The conference tariff in effect at the time of the shipments included
an arbitrary charge on cargo unloaded at Eregli, a bill of lading
charge, and a heavy lift charge on packages weighing 801 kilograms
or more. The project rate which became effective on March 13, 1970,
eliminated the arbitrary charge and the bill of lading charge. The
heavy lift charge was applicable only on packages weighing over
4,800 pounds. The fire brick involved in these shipments was packed
on skids, each of which weighed approximately 2,629 pounds, and the
castable refractories were shipped on pallets each weighing approxi-
mately 3,129 pounds, thus under the new tariff the heavy lift charge
was not applicable. Applicant seeks to apply the project rate and to
refund the difference between the amount collected and the charges
at this new rate which, it applied, would be as follows:

B/L No. Freight at project rate
3 $34,943. 76
e 34, 802. 14
3 -~ 4,034.18

Total e 73, 780. 08

14 F.)M.C.
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The charges at the project rate would be $52,728.64 less than the
amount collected.

Public Law 90-928, 75 Stat. 764, authorizes the Commission to
permit a common carrier by water in foreign commerce to refund a
portion of the freight charges collected from a shipper where there is
“an error due to inadvertence in failing to file a new tariff.” It is
found that the conference of which applicant is a member, under its
existing procedure, would have promptly filed the new rate on cargo
to be used in the Eregli Steel Mill project had it been notified by
applicant that such cargo had been offered, and applicant’s failure
to notify the conference until after the bills of lading had been
issued and the cargo had been shipped was an error due to in-
advertence which prevented the timely filing of the new rate.

The application was filed within 180 days of the date of the ship-
ments. No other shipments of the same or similar commodities moved
on conference vessels during approximately the same time as the
shipments here involved. There are no special docket applications
or other proceedings involving the same rate situation now pending.

It appearing that the application involves a situation within the
purview of Public Law 90-298, and good cause appearing, the appli-
cant is permitted to refund to the shipper the sum of $52,728.64. The
notice referred to in the statute shall be published in the conference
tariff. The refund shall be effectuated within 30 days after publication
of the notice and within 5 days thereafter applicant shall notify the
Commission of the date of the refund and the manner in which pay-
ment was made.

Herperr K. GREER,
Presiding Ezaminer.
WasHiNgeToN, D.C., July 15, 1970.
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Docker No. 6847

VarrLey Evarorating Co.
v.

Grace Lang, INC., ET AL.

Decided August 12, 1970

Respondents’ failure to retain a commodity rate on dried fruit items is tound
to be unjustly prejudicial to shipments of that commodity in violation of
section 16 of the Shipping Act, 1916.

Respondents’ assessment of an $88 W/M N.O.S. rate on dehydrated apples has
not been shown to be unjustly discriminatory in violation of section 17 of the
act or so unreasonably high as to be detrimental to the commerce of the
United States in violation of section 18(b) (5) of the act.

Reparation for injury caused as a result of the established violation of the
act is awarded to Valley Evaporating Co., in the amount of $8,876.

William L. Dwyer for complainant.
F. Conger Fawcett for respondents.

REPORT

By tar CommissioN: (Helen Delich Bentley, Chairman; James V.
Day, George H. Hearn, Commissioners)

This proceeding was initiated by the complaint of Valley
LEvaporating Co., against Grace Line, Inc., Westfal:Larsen and Co.,
and the Pacific Coast River Plate Brazil Conference, alleging that
respondents subjected complainant to the payments of rates with re-
spect to two shipments of dehydrated apples from Argentina to the
Pacific Coast of the United States which were violative of sections 16
first, 17 and 18(b) (5) of the Shipping Act, 1916. For injury allegedly
incurred as a result of the unlawful rates, complainant seeks repara-
tion from Grace and Westfal-Larsen, in the total amount of $11,912.47.
Examiner John Marshall issued an initial decision, dismissing the
complaint, to which exceptions and replies have been filed. We have

heard oral argument.
16
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I1. DiscussioNn AND CONCLUSIONS

The examiner in his initial decision found no violations of either

section 16, 17, or 18(b) (5) of the act resulting from respondents’
assessment of an $88 W/M N.O.S. rate on the above-described ship-
ments of dried fruit. In dismissing the complaint, the examiner de-
termined that:
® * * the carriers were legally bound to collect the N.O.S. rate and that no duty
was imposed upon the conference or the carriers to provide complainant with
actual notice of the tariff revision.
Respondents except to the examiner’s conclusions and his dismissal
of the complaint and interpret his failure to rule specifically on each
of the substantive allegations as an attempt to evade the “central
questions” of the case by simply concluding that “since the challenged
rate was contained in a published tariff it was perforce lawful re-
gardless of its size.” We are in agreement with the examiner’s ultimate
disposition of the issues in this proceeding with one very important
exception. For reasons set forth below, it is our opinion that the facts
presented here do support the finding that Valley has been unduly and
unreasonably prejudiced in violation of section 16 of the act.

Before addressing ourselves to each of the specific provisions of
the act relied upon, we should like to first dispose of another issue raised
by complainant in its exceptions. Complainant interprets the exam-
iner’s decision as standing for the proposition that a carrier’s filing
under section 18(b) (8) of the act * automatically “exempts the rate
from all substantive requirements” and that, thereafter, “the rate
no matter how outrageously high or discriminatory becomes ‘the only
lawful rate.’” While we do not read the examiner’s decision as pre-
cluding the challenging of a published rate as being otherwise unlaw-
ful under the Shipping Act, we should like to dispel any mistaken
notions that may have been inadvertently created.

In enacting section 18(b), it certainly was not the intent of Con-
gress to repeal the other substantive provisions of the act and leave
carriers free to charge unreasonable and unjustly discriminatory or
prejudicial rates by the simple device of first filing such rates with the
Commission. The distinction here is between a rate that is lawful and
one that is merely legal. In dealing with shippers the carrier is required
under section 18(b) (8) to conform the freight charges actually col-
lected to the amount fixed in its published tariffs. In that sense the

¢ Section 18(b) (3) provides, in pertinent part, that:

“No common carrier by water in foreign commerce or conference of such carriers shall
charge or demand or collect or receive a greater or less or different compensation for the
transportation of property * * * than the rates and charges which are specified in its
tariffs on file with the Commission and duly published and in effect at the time, * * *”



20 FEDERAL MARITIME COMMISSION

published rate in effect at the time of the movement is the “legal
rate.” But a rate may be legal in the sense that it is the regularly pub-
lished rate and yet be unlawful if it violates other provisions of the
act. Thus, in publishing a rate or schedule of rates, the carrier or con-
ference acts under the admonition of the statute and, if it establishes
a rate which is unreasonable or unduly discriminatory or prejudi-
cial, it may be subject to the payment of preparation for any injury
caused by such rate. To hold otherwise would be to make the mere
establishment of rates by a carrier conclusive of their reasonableness
and justness while in effect.

What we have stated here is by no means novel. As early as 1915,
the Supreme Court in Zowis. & Nash. R.R. v. Maxwell, 237 U.S. 94,
97, held that the rate of a carrier duly filed pursuant to section 6 of the
Interstate Commerce Act (after which our own section 18(b)(3)
was patterned) is the only legal charge and that shippers and carriers
“sox = must abide by it unless it is found by the Commission to be
unreasonable.” (Emphasis added). This principle was reaffirmed in
Arizona Grocery v. Atchison Ry., 284 U.S. 370, 384 (1932), where
the court, after discussing the duties of a carrier at common law with
respect to the exacting of rates, explained :

*« % % Tn order to render rates definite and certain, and to prevent discrimination
and other abuses, the statute [Interstate Commerce Act] required the filing
and publishing of tariffs specifying the rates adopted by the carrier, and made
these the legal rates, that is those which must be charged to all shippers alike.
Any deviation from the published rate was declared a criminal offense, and also
a civil wrong giving rise to an action for damages by the injured shipper. Al-
though the Act thus created a legal rate, it did not abrogate, but expressly af-
firmed, the common-law duty to charge no more than a reasonable rate, and left
upon the carrier the burden of conforming its charges to that standard. In
other words, the legal rate was not made by the statute a lawful rate—it was
lawful only if it was reasonable. Under § 6 the shipper was bound to pay the legal
rate; but if he could show that it was unreasonable he might recover reparation.

Likewise, while the publication of rates by carriers and conferences
operating in the foreign commerce of the United States in the manner
required by section 18(b) (3) of the act fixes the standard of legal rates
for the time being and so long as such published rates are in effect,
this standard is by no means conclusive of their reasonableness and
justness under other provisions of the act.®* The mere publication of
a rate cannot make that rate lawful, in the sense of being immune
from attack, either with respect to past or future shipments, if it is

5 For example, see Investigation of Ocean Rate Structures, 12 F.M.C. 34 (1968), where
the Commission found that the North Atlantic United Kingdom Conference had established
rates on specific commodity rates and general cargo N.O.S., which were so unreasonably

high as to be detrimental to the commerce of the United States in violation of section
18(b) (5) of the act.

14 F.M.C.
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otherwise unjust or unreasonable. We move now to a consideration of
the specific provisions of the act allegedly violated by respondents.

Section 16 first of the act makes it unlawful for any common car-
rier within the purview thereof, directly or indirectly:

To make or give any undue or unreasonable preference or advantage to any
particular person, locality or description of traffic in any respect whatsoever, or to
subject any particular person, locality, or description of traffic to any undue or
unreasonable prejudice or disadvantage in any respect whatsoever * * *
Respondents maintain that to establish a violation of this section, it is
generally necessary to show “an existing and effective competitive
relationship” between the prejudiced and the preferred shipper or
cargo. They submit that the complainant has failed to make the re-
quired showing here and accordingly no violation of section 16 has
been established. Without deciding the validity of respondents’ alle-
gatiion that no “competitive relationship” has demonstrated herein, we
find that the unlawful prejudice to which complainant and its ship-
ments of dried apples have here been subjected is not dependent on the
existence of such a relationship.

In support of their contention that a competitive relationship is an
essential ingredient of an alleged section 16 violation, respondents
rely on several Commission decisions involving alleged discrimination
or preference. West Indies Fruit Co. v. Flota Mercante, T F.M.C. 66
(1962) ; United States v. American Export Lines,8 F.M.C. 280 (1964) ;
North Atlantic Mediterranean Freight Conference, 11 F.M.C. 202
(1967). These cases, however, are not pertinent here. For while an
effective competitive relationship isa necessary part of liability under
section 16 in situations where the allegedly preferential or prejudicial
rates or charges are geared to transportation factors or the differing
characteristics of commodities, it is not required where the carrier’s
obligation to render a particular service is “absolute” and not depend-
ent upon such factors or differences. Asthe Supreme Court recognized
in Volkswagenwerk v. FMC, 390 U.S. 261, 280 (1968), “* * * the
Commission, in cases not involving freight rates * * * has often
found section 16 violations even in the absence of a ‘competitive rela-
tionship.’ ” We have such a “case” before us here.

In an effort designed to delete “paper rates” on nonmoving com-
modities, the Conference and its member lines set about updating their
tariffs.¢ The process by which this was to be accomplished was for each
of the lines involved in a given trade to compile a list of the commodi-
ties moving on its vessels “in sufficient volume” to warrant retention
of a specific rate, which lists would then be, and subsequently were,

6 The elimination of “paper rates,” in and of 1tse1f was not only proper but consistent
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correlated by the Conference secretary.” The Grace Line effort was to
list all commodities moving in excess of 25 tons or more per year.
While the record does not indicate what volume cutoff point Westfal-
Larsen adopted as a standard, the record does make it clear that West-
fal-Larsen established specific commodity rates on a number of com-
modities that moved in much smaller quantities during the relevant
period than did the dried apple items. It was in determining what
constituted “sufficient volume” to justify the retention of a commodity
rate that all of the transportation factors and cargo characteristics
of the various commodities should have been taken into consideration.
And were the attack upon the rates in question prompted by a fail-
nre of dried apples to meet the “sufficient volume” criteria lack of
competition could well be a defense. But such is not the case here.

Having once established the “sufficient volume” criteria using what-
ever factors were warranted, respondents, in determining what com-
modity rates were to be discarded were then required to apply them
in a totally fair and impartial manner. At this point the single ques-
tion involved was whether a given commodity moved in sufficient vol-
ume or not. Questions as to the characteristics inherent in the
particular commodity involved were irrelevant as were questions of
whether the particular commodity competed with any other commod-
ity. Thus, as we stated in Investigation of Free Time Practices—
Port of San Diego,9 F.M.C. 525, 547 (1966), the equality of treatment
required in situations of this kind is “absolute and not conditioned on
such things as competition.” The situation here is analogous to that
existing in New York Foreign Freight F. & B. Assoctation v. Federal
Maritime Commission, 337 F. 2d 289, 299 (2d Cir. 1964), where the
court, in concluding that no “competitive relationship” need be shown
where there was substantial evidence that forwarders, “in random
fashion,” charged shippers markups of widely varying amounts,
stated :

* *# » Transportation or wharfage charges are dependent upon the particular
commodity involved ; the cost for shipping or storing bananas, for example, bears
no relation to the fees levied for heavy industrial equipment. To find an un-
lawful diserimination in transportation charges thus quite properly requires
a showing of competitive relationship between two shippers who are charged
different prices. But forwarders render substantially the same service to all
shippers in procuring insurance or arranging for cartage; the commodity being

7The lists of the individual lines were prepared and presented to the Conference
secretary who prepared a composite list. On his own initiative he added certain additional
commodities for which rates had recently been established, plus others which moved from
time to time, of which he had personal knowledge. The resulting composite list was
subsequently used as the basis for specific rate adjustments pursuant to the conference’s
rate increase decision.

14 F.M.C.
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shipped has little or nothing to do with the reasonableness of the fee exacted for
the forwarder’s service. The very practice of charging shippers disguised
markups of widely varying amounts on substantially identical services, with-
out justification, seems to us to be prima facie discriminatory in a regulated
industry.

Thus, while the respondents had an obligation under section 16 to
administer the established volume standards equally to all commodi-
ties, the record shows that no commodity rate was adopted on dried
fruit items, although commodity rates were established on other items
that had moved in smaller quantities during the period involved herein.
This, without more, establishes a clear situation of undue prejudice to
a “description of traffic,” namely dried fruit, vis-a-vis other commodi-
ties, in violation of section 16 of the act.

Respondents freely admit that the volume movement of dried apples
had been such that a commodity rate on that item should have been
retained. Respondents, however, ascribed their failure to establish a
commodity rate on dried fruit to an inadvertent “oversight” on the
part of a member line.? We are not impressed by this argument. While
we have no reason to doubt respondents’ bona fides in this matter, the
fact remains that good faith will not save an otherwise unjustly prej-
udicial practice from condemnation. The equality of treatment re-
quired by section 16 of the act is not conditioned on a carrier’s inten-
tions. As we stated in American Tobacco Co. v. Compagnie Generale
Transatiantique, 1 U.S.S.B. 53, 56 (1923), if a carrier’s conduct sub-
jects a shipper to undue discrimination, the carrier’s “knowledge or
lack of knowledge of such condition is plainly immaterial.”

2 We cannot agree with the examiner’s dismissal of ‘‘this oversight” as one “* * * not
[of] the type falling within the scope of Public Law 90-298.”

Public Law 90-298, enacted in 1968 to amend section 18(b) (3) of the act, authorizes
the Commission to permit a common carrier by water in foreign commerce, or conference
of such carriers, to refund a portion of the freight charges coliected from a shipper or
waive the collection of a portion of such charges where it appears that there is an error in
a tariff of a clerical or administrative nature, or where through inadvertence, theve has been
a failure to file a particular tariff reflecting an intended rate, provided, inter alia, that the
application for refund is filed with the Commission within 180 days from the date of ship-
ment. This amendment was designed to prevent injustice in situations where it would
be inequitable to charge the filed rate as required by law.

While it would indeed appear that Public Law 90-298 would have permitted corrective
action in the situation now before us, we are not heré deciding the merits of that issue,
nor do we need to do so in view of the fact that the issue has been rendered moot by the
carriers’ failure to file an application for refund within the prescribed time. Suffice it to
say that we are somewhat dismayed at respondents’ failure to utilize existing Commission
procedures to rectify their alleged “oversight” even after having been encouraged to do so
by the Commission's own staff.

Respondents have made it known during the course of this proceeding that their
refusal to file a so-called special docket application was grounded on the belief that this
was not the kind of ‘“‘oversight” intended to be covered by Public Law 90-298. While we
appreciate their uncertainty in this matter, we cannot understand their reluctance to
submit an application and allow the Commission to decide for itseif whether its “oversight”
was one intended to be covered by the “special docket” legislation.
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Once having found a violation of the Shipping Act, the Commission
is empowered, under section 22 of the act, to “* * * direct the pay-
ment * * * of full reparation to complainant for the injury caused
by [such] violation.” For “immediate and direct” injury allegedly suf-
fered, complainant here requests the Commission to order respondents
to pay it an amount based on the difference between the $88 W/M
N.O.S. rate actually assessed and the preexisting commodity rate of $52
per long ton.

Respondents, while not abandoning their position that “the repara-
tions issue need (and should) never be reached,” argue that, in any
event, complainant did not suffer any injury compensable by repara-
tion under section 22. In this regard, they argue that the showing nec-
essary for a reparations award under section 16 “presumably remains
as enumerated in the West Indies Fruit case, supra, at 70, thus:
Proof of the character, intensity and effect of the competitive relationship is
necessary to prove the amount of damages and sustain an award of repara-
tions * * * . (Emphasis supplied).

Respondents point out that in this proceeding complainant’s “only
claim and sole showing of ‘injury’ was that it paid more dollars for the
transportation of * * * [the dried apples] here concerned, than it
would have had some other rate applied.” This, respondents submit, is
insufficient to establish any legally compensable measure of damages.

Were we considering here a request for reparation based on unlaw-
ful preference or prejudice in rates based on the kind of transportation
factors or commodity characteristics noted above, we would be in-
clined to agree with respondents. Since in such a case the existence
of a “competitive relationship” between the preferred and the pre-
Judiced shipper is an essential element of a violation involving alleged
preferential or prejudicial rates or charges, any award of reparation
premised on such violation must take into consideration the “charac-
ter, intensity, and effect” of this competitive relationship. And in cases
of this character, it may very well be that the injury sustained by the
complainant because of the unlawful discrimination suffered may be
greater or lesser than the amount of the difference between the rates
charged them and those charged the preferred shipper. As we ex-
plained in Agreement No. 8905—Port of Seattle and Alaska S.S. Co.,
7TF.M.C. 792,800 (1964), a case involving alleged “unlawful discrimi-
nation and prejudice” in tariff charges, “Past decisions of the Commis-
sion and its predecessors make clear that the person claiming illegal
prejudice or disadvantage must establish damage with respect to its
ability to compete.” (Emphasis added). Thus, this Commission has
historically recognized that the extent of damages in rate discrimina-
tion cases, being dependent largely on competitive factors, is a question

14 F.M.C.
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of fact which must be clearly demonstrated by substantial proof. Por?
of New York Authority v. AB Svenska et al., 4 F.M.B. 202, 205 (1953).

However, we have already determined that the equality of treatment
required here in this case is “absolute” and not conditioned on com-
petition. Therefore, the “character, intensity, and effect” of competi-
tion becomes irrelevant and the measure of damages simply becomes
the difference between the rate charged and collected and the rate which
would have applied but for the unlawful discrimination or prejudice.
To the extent that the proper measure of damages is the amount of
unlawful excess exacted, it is akin to an “overcharge” and the same
principles apply.

Applying these principles to the present situation, the measure of
damages is the difference between the amount of freight charges
assessed and collected on the basis of the cargo N.O.S. rate of $88
W/M and the amount of freight charges which would have been pay-
able under the preexisting commodity rate on dried apples of $52 per
long ton. On this basis, the amount of reparation due complainant on
the Grace shipment is $7,882.14. Computed on the basis of the $52
per long ton rate, the total charge on the Westfal-Larsen shipment
would have been $1,435.56. Although complainant was ultimately as-
sessed freight charges on this shipment of $5,336.23, or an “overcharge”
of some $3,900.67, it has to date only paid $2,429.42, less wharfage and
handling. Therefore, the measure of complainant’s damage on the
Westfal-Larsen shipment is $993.86, the difference between what was
actually collected and what should have been paid. Thus, the total
amount of reparation to which complainant is entitled on the two
shipments combined is $8,876.

On the theory that “the two sections overlap” and that a violation
of one is often a violation of both, Valley also alleged that the respond-
ents violated section 17 of the act as well as section 16. We disagree.
Unlike section 16, first, which by its terms prohibits “any” unjust
preference or prejudice between shippers and commodities “in any
respect whatsoever,” the first paragraph of section 17 concerns itself
only with an unjustly discriminatory “rate, fare, or charge.” ** And
as the Commission explained in North Atlantic Mediterranean Freight
Conference, 11 F.M.C. 202, 213 (1967), to establish unjust rate dis-
crimination within the meaning of section 17:

* % * there must be two shippers of like traffic over the same line between the
same points uncer the same circumstances and conditions but who are paying
different rates. 11 F.M.C. 213.

10 Section 17 also declares it unlawful for a carrier to charge any rate which is ‘“‘unjustly
prejudicial to exporters of the United States as compared with their foreign competitors.”
This portion of section 17 is clearly not applicable here, however, since the alleged unlawful
rate is being assessed complainant as an importer of the United States, not as an
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Quite obviously when considered in the light of the above criteria,
the present factual situation falls far short of establishing a violation
of section 17. Complainant has failed to establish the essential element
of a section 17 violation—the existence of another similarly situated
shipper. The record is clear that Valley was the only shipper of dried
apples in the relevant trade from Buenos Aires to the Pacific North-
west. In fact, there was no other movement of dehydrated apples or
other dried fruit commodity in the entire northbound range served
by the Conference, other than those of complainant. Manifestly, there
can be no discrimination, let alone unjust discrimination, where there
is but one shipper involved. By definition, you cannot have discrimi-
nation “between” a single shipper. Clearly, no violation of section 17
by respondents has been shown on the present record.

Finally, Valley argues that the N.O.S. rate of $88 W/M as applied
to the two shipments of dried apples herein involved was so unreason-
ably high as to be detrimental to this country’s commerce in violation
of section 18(b) (5) of the act. Whatever might have been the merits
of this contention had that rate been maintained, it is clear that re-
spondents’ reinstatement of a specific commodity rate on complainant’s
product has mooted that issue.

Section 18(b) (5) does not by its terms forbid any specific activity.

It merely empowers the Commission to “* * * disapprove any rate
or charge * * * which, after hearing, it finds to be so unreasonably
high or low as to be detrimental to the commerce of the United States.”
This section is purely prospective in nature and, as the court explained
in Federal Maritime Commission v. Caragher, 364 F. 2d 709, 717
(1966) :
s * * gimply reflects Congress’'s awareness that whether a certain rate is
“unreasonable” is often a close question and that consequently a regulated car-
rier should be liable for * * * penalties only if it continues to charge unreason-
able rates after the Commission has determined they are unreasonable. (Empha-
sis added.)™

We see no reason to distinguish the situation where an allegation of
“unreasonableness” under section 18(b) (5) forms the basis for a re-
quest for reparation rather than a suit for penalties. Therefore, we find
that the court’s rationale in the Caragher case, supra, applies with
equal force to the present situation and conclude that only after the
Commission has determined a particular rate to be unreasonable under
section 18(b) (5) may a carrier’s continued assessment of that rate

11 This holding is fully supported by the legislative history of section 18(b), which
section was added to the Shipping Act in 1961. In fact, the court itself points out that
during the course of congressional deliberations on the 1961 amendments, a specific
provision making it “unlawful” for a regulated carrier to reduce its rates unreasonably
was considered and rejected and thereafter section 18(b) (5) was enacted.

14 F.M.C.
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be considered a violation of section 18(b) (5) for which reparation may
be awarded. Complainant’s reliance on the provisions of section 18
(b) (5) in this proceeding is therefore clearly misplaced. Since the
alleged “unreasonable” rate is no longer in effect, the Commission has
nothing before it to consider for “disapproval” under the provisions
of section 18(b) (5).

ITI. Uvrnimate CoONCLUSIONS

On the basis of all of the foregoing, we find and conclude that:

1. Respondents’ failure to retain a commodity rate on dried fruit
is unjustly prejudicial to that commodity in violation of section 16 of
the act ;

2. Respondents’ assessment of an $88 W/M N.O.S. rate on dehy-
drated apples has not been shown to unjustly discriminate in viola-
tion of section 17 of the act or so unreasonably high as to be detrimental
to the commerce of the United States in violation of section 18(b) (5)
of the act; and

3. Reparation for injury caused as a result of the established viola-
tion of the act is awarded to Valley in the amount of $8,876.

An appropriate order will be entered.

Commissioners Asaton C. BarrerT and James F. FANSEEN dissenting :

After a thorough examination of the law and a most careful and
deliberate consideration of the powers delegated by Congress to the
Commission, it is our opinion that no award of reparation should be
made in this case under section 22 of the Shipping Act, 1916 (the
act), for injury allegedly incurred resulting from unlawful rates held
to be in violation of sections 16 first, 17, and 18(b) (5) of the act.

We not only concur in the conclusions of the hearing examiner in
his initial decision, but would make the additional specific findings
that Grace Line, Inc., Westfal-Larsen and Co., and the Pacific Coast
River Plate Brazil Conference published and charged rates on two
shipments of dehydrated apples from Buenos Aires to Seattle (1)
which did not subject complainant, the Pacific Northwest, or the
commodity, dehydrated apples, to undue and unreasonable prejudice
and disadvantage in violation of section 16 first of the act; (2) which
did not unjustly discriminate between shippers from Argentina to the
Pacific Northwest, between such shippers and shippers from else-
where, between Pacific Northwest ports and ports elsewhere, and be-
tween foreign ports shipping the same and competing commodities
to the Pacific Northwest, and were not unjustly prejudicial to United

14 FMC.
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States exporters in violation of the first paragraph of section 17 of
the act; and (3) which were not so unreasonably high as to be detri-
mental to the commerce of the United States under section 18(b) (5)
of theact.

In finding a section 16 first violation, the majority chooses not to
follow the legal precedent of developing a competitive relationship
showing alleged preferential or prejudicial rates or charges being
charged—a relationship which the complainant has continually tried
to establish in its briefs as well as in its oral presentation before
the Commission. Instead, the majority attempts to establish prejudice
and preference by adopting the approach that the respondents were
under an absolute obligation to render a service at a certain rate—a
rate resulting from the fact that a “sufficient quantity” of a commodity
justified the retention of a commodity rate in the conference’s tariff,
whether or not a finding of actual impairment to the movement of the
commodity in question has been made or whether or not any evidence
was introduced showing an advantage to a competitor in the same
trade. Cases supporting this manner of treatment were cited; how-
ever, the cases presented evolved from those situations in which other
factors than commodity rates gave rise to the causes of action; e.g.,
shoreside services in Volkswagenwerk v. FMC, 390 U.S. 261 (1968) ;
free-time terminal demurrage practices in /nvestigation of Free Time
Practices—Port of San Diego,9 F.M.C. 525 (1966) ; freight forwarder
practices in New York Foreign Freight F. & B. Association v. Fed-
eral Maritime Commission, 337 F. 2d 289 (2d Cir. 1964).

The minority prefers to follow the principle of requiring the devel-
opment of a competitive relation in proving a section 16 first violation,
a time-honored practice firmly established. Port of New York
Authority v. 4. B. Svenska, 4 F.M.C., 202, 205 (1953) ; Philadelphia
Ocean Traffic Bureau v. Export 8.8. Co., 1 U.S.S.B.B., at 541 (1936).
As Justice Douglas remarks in Volkswagenwerk v. FMC, 390 U.S.
961, 314:

The Maritime Commission’s refusal to require a competitive relationship in
certain cases, however, has diluted the principle only in those situations in

which there are services that are not dependent upon the nature of the cargo
and the various charges therefor.

We maintain that the alleged injury resulting from competing
manufacturers and importers of dehydrated apples, foreign and
domestic, is the cause of action the complainant must prove. We
remain convinced that it is only through the development of the com-
petitive relationship that a finding of preference or prejudice existing

14 F.M.C.
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between shippers, localities, or commodities can be established. As
was stated in U.S. v. American Export Lines et al., 8 F.M.C. 280, 291 :

If commodity rates are compared, to establish a violation of these sections (sec-
tions 16 first and 17 of the act), there must be a showing of the character and
intensity of the competition; that the difference in rates has operated to ship-
per’s disadvantage in marketing the commodity; the deferring of one person
to another or the preferring of one person to another; and unequal treatment
between competing shippers or ports.

The mere allegation of a violation is not enough, and in this case the
general representations remain unsupported. The only foreign pro-
ducer or exporter similarly located and disclosed as offering direct
competition to the complainant was a person who not only shipped a
different product but shipped his produce in a different trade. No
meaningful comparative situation is, therefore, presented. Nor can
a showing of prejudice or preference be established -from the attempt
of complainant to compare dried fruit rates with respondent’s rate
where the rates being compared apply in different trade routes.

On this record a finding of preference or prejudice could not be
supported even if one assumes that the same commodity was being
compared in the same trade. As respondents correctly cited in their
opening brief to the examiner:

Bxistence of different rates on analogous commodities moving in this trade or
a showing that respondents’ rates on the same commodity are higher than those
of other carriers in other trades is of itself insufficient. Evidence as to volume
and claims, handling costs, and the type of vessels operated both as to the trade
involved and in compared trades, should also have been submitted. Puerto
Rico Rates, 2 U.S.M.C. 117, 119 (1936).

In this proceeding no data or evidence of probative value substan-
tiating a violation has been introduced.

Even in the domestic trade, proof is lacking for any finding of
preference or prejudice; the record shows only that the competitors
with whom complainant ultimately competed were either (1) busi-
nesses which did no importing or (2) a producer which imported
solely from a different hemisphere (Rovigo, Italy).

The case of proving the alleged prejudice against Seattle as a port
and locality, all ports on the West Coast and the River Plate area also
remains unsupported. There is no showing that the flow of traffic to or
from any locality was in any way affected by the level of the commod-
ity rate. There is no showing of a competitive disadvantage or a
locality being preferred.

The fact remains that no finding of a section 16 first violation can
be made when proof of actual injury is based on mere hypothetical,

14 F.M.C.
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speculative, or conjectural loss. West Indies Fruit Co. v. Flota Mer-
cante, T FM.C. 10; Agreement No. 8905—Port of Seattle and Alaska
8.8.Co.,7TF.M.C. 792.

If, however, a section 16 first violation be found, we certainly feel
that the amount of reparations should be determined only after an
exhaustive study of the mitigating circumstances presented here. While
all parties acknowledge the “oversight” of the conference, the con-
ference and its members have concern for literally hundreds of rates.
As a practical approach to business, the conference had no list or
other means of notifying shippers/receivers of general cargo except
for those subscribing to its tariff. The cost of such a subscription is
currently (and wasthen) $25 per year, a most inexpensive precaution-
ary measure to employ when one considers the economic facets of a
successful business. In contradistinction, a major function of a freight
forwarder is to keep its client informed of transportation costs when
its services are utilized. The services of freight forwarders were em-
ployed, not only in Argentina, but in Seattle as well. Little attempt, if
any, was made by the freight forwarders or complainant to ascertain
the proper transportation costs prior to shipment—a clear finding of
gross negligence.

In summary, no violation has resulted from the failure of respond-
ents to file a commodity tariff similar to one which, as a business judg-
ment, they had once filed and maintained. If complainant had exer-
cised simple ordinary business prudence before the time the two ship-
ments in question were transported, the problem could have been caught
before it became an issue, and almost surely the carriers would have
responded favorably, just as they did a short time thereafter when the
matter was brought to their attention.

Upon hearing oral argument and studying the record before us, we
remain convinced that the complaint should be dismissed.

We would, therefore, find no violation of the act or make any award
of reparations.

[sEaL] Francis C. HurNEY,
Secretary.

14 F.M.C.
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Docxer No. 68-47

VarrLey EvaroraTing Co.
.

Grace LaNg, INc., ET AL.

ORDER

This proceeding being at issue upon complaint, having been duly
heard, and full investigation having been had, and the Commission
on this day having made and entered a report stating its findings and
conclusions, which report is hereby referred to and made a part hereof;

T herefore, it is ordered, That respondents be, and hereby are, di-
rected to pay to Valley Evaporating Co., on or before 60 days from the
date hereof, $8,876, with interest at the rate of 6 percent per annum on
any amount unpaid after 60 days, as reparation for the injury caused
by respondent’s violation of section 16 first of the Shipping Act, 1916.

By the Commission.

[sEaL] Francis C. HurNEy,

Secretary.
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Seeciar Docker No. 424

Air America L., Hone Kone
V.

Traxs Paciric Freieat CoNrereNCE oF HoNe KoNag

August 19, 1970

Notice oFr AporrioN oF INITIAL DecisioN AND OrbpErR (GRANTING
Rerunp

No exceptions having been taken to the initial decision of the ex-
aminer in this proceeding and the Commission having determined not
to review same, notice is hereby given that the initial decision became
the decision of the Commission on August 19, 1970.

It is ordered, That applicant is authorized to refund to Air America
Litd., Hong Kong the amount of $267.14.

It is further ordered, That applicant publish promptly in its appro-
priate tariff the following notice.

“Notice is hereby given as required by the decision of the Federal Maritime Com-
mission in Special Docket No. 424, that effective March 1, 1970, the non-contract
rate for Tyres-Aircraft: Returned for Reconditioning, for purpuses of refunds or
waiver of freight charges on any shipments which may have been shipped during
the period from March 1, 1970 to May 3, 1970 is $110.75 W, subject to all other
applicable rules, regulations, terms, and conditions of said rate and this tariff.”

It is further ordered, That refund shall be made within 30 days of
this notice and applicant shall within 5 days thereafter notify the
Commission of the date of the refund and of the manner in which pay-
ment has been made.

By the Commission.

[sEAL] Francis C. Hurney,

Secretary.
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Serciar Docker No. 424
Arr AmEerica Lop., Hong Kone
.

Trans Pacrric FrereaT CoNFERENCE OF HoNg Kone

Intrrarn Decision oF HEersBerr K. GrEEr, Presiping ExaMINER®

Trans Pacific Freight Conference (applicant) seeks permission to
refund to Air America, Ltd. (shipper) a portion of the freight charges
collected on a shipment from Hong Kong to Los Angeles, Calif. Under
its bill of lading dated April 7, 1970, applicant carried cargo for the
shipper described as “12 coils Aircraft Tyres.” The rate effective at
the time of the shipment was $93 per 40 cubic feet (M) or per 2,000
pounds (W), whichever produced the greater revenue. Applying the
measurement rate, applicant collected the sum of $325.50 from the
shipper, based on 140 cubic feet.

Effective March 1, 1970, applicant’s conference filed an amendment
to its tariff with the Commission (23-FMC-8). Through typographi-
cal error, however, the rate for “Types-Aircraft: Returned for Re-
conditioning” was left blank. Correction of this error was made by fil-
ing effective May 3, 1970, and the noncontract rate of $110.75 (W) was
published. Under this rate, which is for weight only, the charges would
have been $58.36, or $267.14 less than collected. The shipment weighed
1,054 pounds.

Public Law 90-928, 75 Stat. 764, authorizes the Commission to per-
mit a common carrier by water in foreign commerce to refund a por-
tion of the freight charges collected from a shipper where there is “an
error due to inadvertance in failing to file a new tariff.” From the evi-
dence presented, it appears that leaving a blank space in the rate
column after the commodity description of Aircraft Tyres in the tariff
filed on March 1, 1970, was an inadvertent typographical error, and
thus this application involves a situation within the purview of Public
Law 90-298.

1 Thig decision became the decision of the Commission Aug. 19, 1970.
' 33
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The application was filed within 180 days of the date of the ship-
ment ; no other shipments of the same or similar commodity moved
on conference vessels during approximately the same time as the ship-
ment here involved ; and no other proceedings involving the same rate
situation are pending. Good cause appearing, applicant is permitted to
refund to the shipper the sum of $267.14. The notice referred to in the .
statute shall be published in the conference tariff and the refund shall
be effectuated within 30 days thereafter. Within 5 days after making
refund, applicant shall notify the Commission of the date of the refund
and the manner in which payment was made.

Hzreerr K. GREER,
Presiding Examiner.
WasmiNGgTON, D.C., July 23, 1970.

14 F.M.C.
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Docker No. 69-21

TraNSCONEX, INC—GENERAL INCREASE IN RaTES 1N THE U.S. SouTH
ATraNTIC/PUERTO R100—V1iRGIN IsLaANDS TRADES

Docxer No. 69-29

ConsoLmaTED ExpPrESS, INC.—GENERAL INCREASES IN RATES IN THE
U.S. NortH ATLANTIC/PUERTO R1CO TRADE

Decided August 20, 1970

Increased rates of Transconex, Inc. and Consolidated Express, Inc., nonvessel
operating common carriers in the trade betwen U.S. Atlantic ports, on the
one hand, and Puerto Rico and the Virgin Islands, on the other, not shown
to be unjust or unreasonable or otherwise unlawful.

Herbert Burstein, Arthur Liberstein, and Morris Kassin for re-
spondents, Transconex, Inc. and Consolidated Express, Inc.
Edward Schmeltzer, Mario F. Escudero, and Robert A. Peavy for

Commonwealth of Puerto Rico.

Donald J. Brurnmer, Paul M. Tschirhart, and Paul J. K aller, hearing
counsel.
REPORT

By Tue Commission: (Helen Delich Bentley, Chairman, James F.
Fanseen, Vice Chairman; Commissioners Ashton C. Barrett,
James V. Day, and George H. Hearn)

Transconex, Inc. (Transconex) and Consolidated Express, Inc.
(Consolidated), nonvessel operating common carriers by water
(NVOCCs), individually filed with the Commission increased rates
applicable to the domestic offshore commerce of the United States. On
April 28 and June 6, 1969, the Commission instituted proceedings to
determine the lawfulness of the increases of Transconex and Consoli-
dated, respectively. Although the proceedings were not formally con-
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solidated, the similar nature of the operations of Transconex and
Consolidated resulted in the two proceedings being treated together,
reference to the record in each proceeding being allowed by stipulation
for evidence applicable to either. All parties filed single briefs appli-
cable to both proceedings, and Examiner Herbert K. Greer issued
one initial decision, in which he found the increased rates of the two
NVOCCs not unjust or unreasonable or otherwise unlawful. Excep-
tions to the initial decision were filed by the Commonwealth of Puerto
Rico (Puerto Rico), which was a party to both proceedings, and by
hearing counsel. Replies to exceptions were filed by hearing counsel
and jointly by Transconex and Consolidated. There was no oral
argument.

Facrs

Transconex is an NVOCC operating between Jacksonville and
Miami, Fla., on the one hand, and on the other, Puerto Rico and the
Virgin Islands.

Consolidated is an NVOCC operating between New York on the
one hand, and on the other, Puerto Rico and the Virgin Islands.

Both Transconex and Consolidated have filed rate increases which
vary as to commodity.

The services provided by respondents and included in a single factor
rate are the pickup and delivery of cargo at the shippers’ or con-
signees’ door in Puerto Rico and on the mainland at terminals main-
tained by respondents, all necessary documentation, assumption of
responsibility for the goods from door to door, and the arranging
for water transportation via an underlying carrier. Respondents are
usually able to expedite shipments. Respondents collect small ship-
ments, and at a terminal provided for that purpose consolidate them
into containers which are delivered by respondents to the underlying
carrier.

Many major moving commodities handled by respondents are es-
sential to the economy of Puerto Rico and because the majority of
these commodities consist of small shipments, the services of NOVCCs
are vital to that economy.

At Jacksonville, an independent company handles the terminal
services for Transconex, except that Transconex employees perform
the paper work and documentation. Transconex pays this operator
from $75 to $80 per trailer and an additional 10 cents per CWT if
inland carriers’ equipment is unloaded at the terminal. The principal
underlying carrier at Jacksonville handles the cargo from the terminal
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to the port; however, the underlying carrier handling approximately
20 percent of the carriage does not perform this service and respondent
arranges for it with independent operators. At Miami, the underlying
carrier provides the pickup and delivery service to and from the
Transconex terminal and the dock. The terminal in Miami is leased.
In Puerto Rico Consolidated represents Transconex, providing pickup
and delivery service, stuffing and unstuffing containers, documentation
and other services. The contract between these respondents provides
for a charge of 20 cents per cubic foot and contains a provisions for
adjustment of the rate based on projected cost increases.

Consolidated conducts its business in New York through an agent,
Valroy Realty, which is owned by the two principal stockholders of
Consolidated, Roy Jacobs and Rudolfo Catinchi. This agency con-
tracts with an independent firm to provide leased trucks, drivers, and
dock workers for cartage, stuffing and unstuffing of containers. In
Puerto Rico, Consolidated rents terminals and office space in San Juan,
Ponce, and Bayamon, and operates a trucking concern to provide
cartage and pickup and delivery service. Approximately 80 pieces of
inland transportation equipment are owned by this respondent. Addi-
tional equipment is leased when needed. An unrelated trucking opera-
tion in Puerto Rico provides Consolidated with approximately 10
percent of its gross revenue, which is arbitrarily applied as an offset to
reduce the costs of total operations in Puerto Rico.

Approximately 40 percent of Consolidated’s gross revenue is paid
out for purchasing transportation from underlying carriers.

Labor costs have increased. Consolidated experienced an increase of
approximately 34 percent for organized labor and approximately 30
percent for unorganized labor. Transconex has experienced a salary
increase of approximately 23 percent in its Miami operation. Cost of
living increases in union contracts have contributed to increased costs.

To an undetermined degree, respondents’ costs vary with the amount
of cargo handled.

The financial data of record represent actual experience and pro-
jected income and expenses, based on estimated increases in cargo
handled at the increased rates. The value of fixed assets and projected
working capital needs are also established in the record. Respondents
estimate a 10-percent increase in cargo handled due to the increased
rates, giving the following results as computed by the Commission’s
accountant:
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Transconex :
Fixed assets_____ .- — e $3,888. 19
Working capital o 36, 000. GO
GTOSS TeVEeNUe~ o o e 2,190, 613. 21
Direct eXPenSe_ o o e 1, 858, 335. 10
Gross profit_ _—— - — — - 332,278.11
G & A eXPeNSe e 218, 918. 55
Net profit before tax___ e 113, 359. 56
Federal tax (approximately 48 percent) _____ . ____ 54, 412. 59
Net income______ —_— ——— 58, 946. 97
Consolidated :
Fixed assets__ . _____.. - 148, 246. 93
Working capital____________ 175, 000. 00
Gross revenue —e - e e 3, 064, 653. 00
Direct expense_.__________ [ S 2, 570, 351. 40
Gross profit- e 494, 301. 60
G & A expense_______________________ e 330, 248. 80
Profit before tax____________ - [, 164, 052. 80
Insular tax (estimated 28.7 percent) .. 47, 052. 80
Net income _— e e 117, 000. 00

Transconex’s accountant challenged the item for G & A expense and
testified that the following corrections should be made:

Gross profit.___._____________ — —— - $332, 278.11
G & A exXpense . 277, 330. 00
Profit before tax__._ . __________ . _ ———- 54,948.11
Federal tax______ - e e 26, 375. 09
Net income_____.______________ e 28, 573. 02

Hearing counsel, using a 20-percent increase in cargo handled for its
computations for Transconex, and excluding the expenses to the
NVOCCs for the underlying transportation, obtain the following
results:

Transconex :
Total revenue. oo e $2, 382, 474. 37
(Less annualized cost of underlying carrlage)______._.______ 811, 632. 53
Gross revenue_______ e ——- 1,570, 841.84
Net income_ e 101, 124. 73
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Consolidated :
Total revenue_.._. - - e 3, 064, 653. 00
(Less annualized cost of underlying carriage) oo ___ 1, 234, 362. 00
Gross revenue_ ..o e 1, 830,291. 00
Net income_ . o 114, 836. 96

Hearing counsel recognize that their computations of net income for
Transconex may be subject to a variation between $101,124.73 and
$70,750.78 depending on establishing acceptable general, administrative
and selling expenses, and summarize their computations as to both
respondents as follows:

Rate base  Gross revenue Profit Rate of Operating

(adjusted) (after tax) return ratio
Percent Percent
TransSCoNexX . o oooeomoee-- $39, 888 $1, 570, 841 $101, 124 253.5 93,57
) 70,750 177.4 95. 5
Consolidated. ..._.._.__... 323, 46 1,830, 201 114, 836 36.5 93.7

Hearing counsel refer to the testimony of their expert witness to
the effect that a rate base may be established by adding the value of
fixed assets to working capital necessary for 1 month’s operation.
Using that rate base concept as to Consolidated, fixed assets are valued
at $148,246.93 and working capital required is $175,000, the rate base
being $323,246.93. As the estimated net profit according to data fur-
nished is $114,836.96, a 35.5-percent return is found. Transconex’s fixed
assets have a value of $3,888.19 and working capital requirement is
$36,000, which provides a rate base of $39,888.19. Questioning the
G & A expenses claimed by respondent, hearing counsel arrive at a
profit of $101,124.73, which is 253.5-percent of the rate base. The
Commonwealth computes a pre-tax rate of return of 72.2 percent for
Consolidated and a rate of return in excess of 200 percent
for Transconex.

During the past 4 years, cargo handled by Consolidated has in-
creased threefold.

Transconex is the dominant NVOCC carrier in the Florida-Puerto
Rican trade. 4

There is sharp competition among NVOCCs in the Puerto Rican
trade. Vessel operators handle small shipments but do not seek this
type of business. One vessel operator offers pickup and delivery service
in connection with ocean carriage.

Respondents handle large volumes of cargo with comparatively
small investments. Transconex, as projected for a 10-percent increase,
will handle 2,367,232 cubic feet or, if hearing counsel’s projection of
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a 20-percent increase is applied, 2,507,381 cubic feet. Consolidated will
handle 4,800,000 cubic feet. Inasmuch as the dollar amount of cargo
is not set forth as to the individual commodities handled, profits on
separate commodities cannot be determined.

Tue ExaMINER’s Decision

The examiner first of all rejected respondents’ contentions, em-
bodied in motions to discontinue the proceedings, that the Commission
should determine matters relating to the reasonableness of NVOCCs’
rates in a rulemaking proceeding and that the Commission has no
jurisdiction over rates and charges for pickup and delivery services.
Respondents, the examiner contended, misconceive the purpose of
these proceedings, which is not to prescribe general formulas for de-
termining the reasonableness of NVOCCs’ rates, but merely to adjudi-
cate the reasonableness of particular increases of the respondents, and
that respondents’ rates and charges for pickup and delivery services
are subject to the Commission’s regulatory authority, since such serv-
ices are accessorial service performed by persons otherwise subject to
the Shipping Acts.

The examiner then went on to discuss the various factors which are
of importance in determining reasonableness of rates and indicated
that “a primary view” of the reasonableness of the rates of NVOCCs,
who have small investments compared to their gross incomes, may be
had by application of the “operating ratio” concept—i.e., the mathe-
matical relationship between gross income and expenses of operation.
Applying this concept and assuming, as do respondents, a 10-percent
increase in cargo handled due to the increased rates, the examiner
found an operating ratio of 97.3 percent and a profit of 2.7 percent
for Transconex using the Commission accountant’s computation, and
an operating ratio of 98.7 percent and a profit of 1.3 percent using
Transconex’s figures, which reflect a greater G & A expense. He found
the operating ratio of Consolidated to be 97.22 percent and the profit
2.78 percent. .

Applying hearing counsel’s computation using an estimated 20-
percent increase in cargo carried by Transconex, and the exclusion of
amounts paid out and recovered from customers for underlying inland
and ocean transportation, the examiner found Transconex’s operating
ratio to be 93.57 percent and net profit after taxes 6.43 percent (or
utilizing the greater G & A expense, 95.5 percent and 4.5 percent,
respectively), and Consolidated’s operating ratio to be 93.7 percent
and. profit 6.3 percent after taxes.
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The examiner concluded that all of these figures are reasonable since
they fall within the 7-percent range of profit (i.e. an operating ratio
upwards of 93 percent) which the ICC seems to have accepted.

The computation of operating ratio on profit before taxes would
produce operating ratios of less than 93 percent (based on hearing
counsel’s figures, 87.62 percent, 12.38 percent profit, for Transconex,
and 91.04 percent, or 8.96 percent profit, for Consolidated). The ex-
aminer rejected the approach of computing operating ratio on profit
before taxes, however, since he maintains that the NVOCCs’ “com-
pensation is to be judged by money in hand after all charges against
the operation are paid.”

The examiner additionally indicated that he felt that in computing
operating ratio, expenses should include the costs to the NVOCC of
underlying carriage, since the NVOCC has the obligation to provide
such carriage and is responsible to the shipper for loss or damage
occurring when cargo is in the hands of the underlying carrier. He
therefore recomputed the operating ratio for Transconex assuming the
20-percent cargo increase postulated by hearing counsel, but including
the cost of underlying transportation. The result is an operating ratio
of 95.76 percent or a profit of 4.24 percent, which he found to be
“not unreasonable.”

Finally, the examiner found the increases not shown to be unreason-
able in the light of the cumulative effect of the following findings in
addition to the apparent reasonableness of the operating ratio: (1)
there had been no showing that the increased rates had adversely
affected the Puerto Rican economy; (2) respondents have experienced
increased costs of operation; (3) respondents operate efficiently; (4)
respondents’ operations are increasing; (5) the competition in the
trade is sharp and thus tends to hold rates down; (6) the value of
respondents’ service to small shippers is substantial, since evidence of
record shows many small Puerto Rican shippers could not engage in
trade with the mainland without their service; (7) hearing counsel
did not contend the rates have been shown to be unlawful; and (8)
the Commonwealth has not presented evidence to support its conten-
tions that the increases are uniawful.

Posritions oF THE Parries oN ExceErrioNs aND RepPLIES TO EXCEPTIONS

Puerto Rico excepts to the examiner’s ultimate findings that the rate
increases of the respondent NVOCCs are not unreasonable, and main-
tains that the increases “result in an excessive and unreasonable return
to respondents which the shipping public should not be required to
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bear.” In using “operating ratio” as the primary basis for determining
the reasonableness of respondents’ rate of return, the examiner, Puerto
Rico asserts, improperly utilized the carriers’ expenses after taxes. If
expenses before taxes had been utilized, operating ratios less than the
93 percent generally approved by the Interstate Commerce Commis-
sion for its regulated motor carriers would have resulted. Moreover,
Puerto Rico maintains, by overly stressing operating ratic, the ex-
aminer disregarded two basic matters which must be considered in
determining the reasonableness of a carrier’s rate of return, and which
a purely numerical operating ratio does not reveal: the need for addi-
tional revenue and the need for additional capital. Finally, when the
extremely large returns on the NVOCCs’ rate bases are considered in
conjunction with the very low operating ratios, an additional indica-
tion appears, Puerto Rico claims, that the rate increases are
unreasonable.

Hearing counsel agree with the examiner’s conclusion that the rate
increases of the NVOCCs here under investigation have not been shown
to be unlawful. They except, however, to language in the initial decision
which indicates that, generally speaking, an operating ratio of 93
percent or greater is reasonable on the grounds that the record contains
no economic evidence supporting adoption of any figure as a reasonable
operating ratio for respondents. Hearing counsel support the exam-
iner’s use of the carriers’ expenses after taxes in computing their operat-
ing ratio and agree with the examiner that the Commonwealth must
bear the consequences of the failure of the record to reveal what would
be a reasonable operating ratio for respondents.

Respondents, although preserving their contentions that the pro-
ceedings should have been discontinued because the Commission lacks
jurisdiction over pickup and delivery rates and charges and rulemak-
ing would have been the proper vehicle for determining the issues
herein, urge that the exceptions be rejected and that the initial decision
be adopted. Respondents contend that the examiner properly followed
precedents of this and other regulatory agencies in computing
operating ratio after allowing for taxes as an expense. Respondents
maintain that the examiner would have been justified in relying upon
operating ratio alone to determine the reasonableness of the rate
increases. Respondents assert, however, that the examiner considered
all factors which could be considered relevant, including the need for
additional revenue and capital, in determining the reasonableness of
the increases.
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DiscussioNn AND CONCLUSIONS

We agree with the examiner that these proceedings clearly fall within
the scope of our authority, and that rulemaking is not the method of
procedure which we are bound to follow here. All of respondents’ rates
and charges for their transportation between the U.S. Atlantic Coast,
on the one hand, and Puerto Rico and the Virgin Islands, on the other
hand, including rates and charges for incidental pickup and delivery
services, are subject to the regulatory control of this Commission.?
Further, while rulemaking may be appropriate in proceedings designed
to establish formulas by which the reasonableness of rates may be
measured, rulemaking is not necessary to enable the Commission solely
to investigate the reasonableness of rates of particular carriers without
establishing any such formulas. As the examiner correctly indicated,
a determination as to the reasonableness of respondents’ rates is the
sole concern of these proceedings.

We also agree with the examiner that the NVOCC’s rates here under
examination have not been shown to be other than just, reasonable and
lawful. We find no basis for adopting the approach advocated by
Puerto Rico of determining the reasonableness of respondents’ rates
based upon computations which fail to take into account the income tax
expenses which they are required to bear. We have in the past allowed
taxes as an expense in determining reasonableness of rates,? and feel
that the failure to consider taxes as an expense creates an inaccurate
picture of the earnings actually available to a corporation for distribu-
tion and capital investment and, consequently, its need for additional
revenue. Our treatment of taxes as an expense to be considered in
determining reasonableness of rates accords, moreover, with the general
approach of courts and administrative agencies.®

As the examiner and all parties recognized, the considerations with
respect to rates of NVOCCs must necessarily be somewhat different
from those which are of prime importance in proceedings dealing with
the reasonableness of rates of vessel owning carriers. Generally speak-

1See e.g., Matson Navigation Co.—Container Freight Tariffs, 7 F.M.C. 480, 491 (1963) ;
Certain Tariff Practices of Sea-Land Service, 7 F.M.C. 504 (1963).

2 See e.g., Alagka Seasonel Rate Increases (1962), 8 F.M.C. 1, 5-7 (1964); Atlantic
& Gulf Puerto Rican General Increase, 7 F.M.C. 87, 115 (1962).

3 See e.g., Georgia Ry. & Power Co. V. Railroad Commission of Georgia, 262 U.S. 625,
633 (1923) ; Galveston Electric Co. v. City of Galveston, 258 U.S. 388, 399 (1922);
Washington, Va. € Md. Coach Co., Inc., Cancellation, Tokens, 54 M.C.C. 317, 324 (1952);
Fares, Motor, Between Northern Kentucky and Cincinnati, 62 M.C.C. 67, 81-2 (1953).
General Increase, Middle Atlantic and New England Territories, 332 1.C.C. 820, 837 (1969)
is not, as Puerto Rico contends, authority to the contrary. There, the ICC indicated that
taxes should not be taken into account in determining the eficiency of carriers’ operations,
but did not suggest the taxes should not be considered in establishing the reasonableness of
a carrier’s return.
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ing, the reasonableness of the rate of return of equipment owning
carriers has been based upon that percentage of their “rate base,” i.e.,
the property devoted to the relevant trade plus sufficient working
capital, which is necessary to allow them to earn a reasonable return in
light of the peculiar risks of the service involved. See 4lcoa Steamship
Oo., Inc—General Increase in Rates,9 F.M.C. 220,238 (1966) ; Atlantic
& Guif-Puerto Rico General Increase, T F.M.C. 87, 104, 108-109, 116
(1962). Where, as here, however, a carrier has little investment in
equipment, the traditional rate base approach is not sufficient to allow
a determination of the reasonableness of carriers’ rates. It has been
usual, therefore, to consider, at least as an important factor, in pro-
ceedings relating to the reasonableness of rates of carriers with little
capital investment in comparison with their total costs of operation,
the “operating ratio” of such carriers; i.e., the margin between revenue
and expenses of operation.* There is, however, a basic problem inherent
in the use of “operating ratio” by itself to determine rate reasonable-
ness: the ratio by itself fails to indicate the existence and degree of
need for additional capital and revenue.® Consequently, the operating
ratio approach, per se, may not give a true picture of the revenue
requirements of a carrier.

Evidence of record and the following uncontested findings of the
examiner strongly suggest that respondents’ increased rates are just
and reasonable: Respondents have experienced increased costs of opera-
tion; they operate efficiently ; their operations are increasing ; competi-
tion in the trade is sharp, ordinarily a strong control over rates; and
the value of the services rendered by respondents to small shippers is
substantial. Such findings tend to justify increases in the charges made
by respondents for their transportation services, if not the particular
dollar increases here under investigation.

We have no basis for concluding, however, that such increased
charges are unlawful. Various computations have been made with
respect to the operating ratios of the respondents, taking into considera-
tion probable revenues and expenses related to the increases. As will be
seen from our discussion of these calculations (at p. 40, supra), no
operating ratio derived from any of them, other than that excluding
taxes as an expense, which we have found to be improper,® exceeds the
93 percent which the ICC appears frequently to have approved when
considering rate increases of carriers owning little or no equipment.”’

* Middle West General Increases, 48 M.C.C. 541, 552-3 (1948). Increased Railway Rates,
Fares and Charges, 264 1.C.C. 695, 712-13 (1946).

5 See General Increase, Middle Atlantic and New England Territories, 332 1.C.C., supra, at
837-838.

o See p. 43, supra.

7 See General Increases—Transcontinental, 319 1.C.C. 792, 803 (1963).
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We agree with hearing counsel that there has been no showing on this
record that a 93-percent operating ratio is necessarily proper or a
standard for NVOCCs, and nothing we say here is to be construed as
implying that such operating ratio is in fact proper, or a standard.

However, since we feel that the traditional rate base approach cannot
be applied to these carriers, at least where, as here, there has been no
showing of any relationship between such rate base and the carriers’
operating ratios, we cannot disapprove the rate increases. Some
indication of need for increases has been shown, and no computation
we have been able to make with respect to the increases shows them to
be improper. Those challenging rate increases in proceedings where
such increases have not been suspended must bear the consequences of
the failure of the record to contain adequate support for their disap-
proval. Charges, Delivery, Atlantic-Gulf/Puerto Rico Trades, 11
F.M.C. 222,229-231 (1967).

These proceedings are hereby discontinued.

By the Commission.
[sEaL] Josepn C. PoLring,
Assistant to the Secretary.
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Docrer No. 70-13

NorrH ATLANTIC FRENCH ATLANTIC FREIGHT CONFEREN CE—PETITION
FOR DEcLARATORY ORDER

(Decided August 20, 1970)

Conference may not lawfully prevent, under the provisions of section 15 of
the Shipping Act, 1916, and the Commission’s general order 9, relating to
withdrawal from a conference, member line from withdrawing and operating
independent service in the trade served by the Conference at any time.
Failure of line to comply with notice requirement in approved conference
agreement with respect to withdrawal is breach of agreement.

Burton H. White and Elliott B. Nizon for North Atlantic French

Atlantic Freight Conference.

Howard A. Levy for American Export Isbrandtsen Lines.
Donald J. Brunner and Ronald D. Lee, Hearing Counsel.

REPORT

By tae Commisston: (Helen Delich Bentley, Chairman,; James F.
Fanseen, Vice Chairman; Ashton C. Barrett, James V. Day,
Commissioners)

On March 12, 1970, we instituted this proceeding to determine
whether American Export Isbrandtsen Lines (AEIL) could under any
circumstances effectively withdraw from the North Atlantic French
Atlantic Freight Conference (Conference). The proceeding was
limited to affidavits of fact and memoranda of law. Memoranda have
been filed by the Conference and hearing counsel, and the Conference in
addition has filed an affidavit. AEIL has filed papers which, pursuant
to its request, have been treated as its memorandum of law.® We have
heard oral argument.

' AEIL filed several alternative motions and requests for rellef. On April 22, 1970, the
Commission denied AEIL’s request for evidentiary hearing, its motion to discontinue
the proceeding, and {ts motion for enlargement of time to submit afidavits of fact and
memoranda of law, but granted Its motion to treat its reply to the Conference's petition
for declaratory order as its memorandum of law and its request for oral argument.
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The following are the undisputed facts with respect to the with-
drawal of AEIL from the Conference:

Article IT of the Conference agreement (agreement No. 7770) pro-

vides in relevant part:
Any Member may withdraw penalty from the Conference, effective not less
than 90 days after giving written notice to the Conference office, which shall
promptly advise the other Members; provided, however, that the retention of
security for the payment of outstanding obligations hereunder shall not e
considered as a penalty. Notice of withdrawal of any party shall be furnished
promptly to the Federal Maritime Commission.

On December 8, 1969, AEIL advised the Confere