FEDERAL MARITIME COMMISSION

Seeciar Docker No. 398

Haras & Co., Inc.
V.

Boise Grirrin StEamsuip Co., Inc.

Under section 18(b) (3) tariff rates covering foreign commerce cannot be modi-
fied retroactively. Application denied.

IntTriaL DEcisioNn or Joun MARsHALL, Presiping ExaMiner?!

Complainant is a foreign freight forwarder. On behalf of Archer
Daniels Midland Company, Minneapolis, Minnesota (Shipper) it
booked with respondent a shipment of 34,310 pounds of Petroleum
Ink Oil in drums from Chicago to Genoa, Italy, via vessel scheduled
to sail July 9,1963. A copy of the bill of lading, thereafter received,
revealed that the ocean freight charges had been computed on the basis
of the carriers N.O.S. rate, or 932 cubic feet at $71.50 per 40 cubic feet.
The total was thus $1,665.95. In September 1962, less than a year
earlier, complainant had booked a shipment of the same commodity
from the same shipper to the same consignee. The freight charges
were then computed at the rate of $44.75 per 2,240 pounds. Had this
rate been applied to the later shipment here in question the freight
charges would have been some 59% lower.

Upon investigation complainant found that this apparent discrep-
ancy was attributable to the fact that the American Great Lakes-
Mediterranean Eastbound Freight Conference, of which the above
captioned line is a member, issues a completely new tariff at the start of
each annual season. The 1962 tariff contained a commodity rate cover-
ing “Oil, Ink” but the 1963 tariff did not. Effective August 22, 1963,
six weeks after the shipment was moved, the conference restored an
“Oil, Ink” commodity rate increased to $50.75 per 2,240 pounds

1 This decision became the decision of the Commission on April 15, 1966 and an Order

was issued denying the application. Comamisgioners Barrett and Day would grant the
application.

9 F.M.C. 413
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Thereafter the consignee by whom the disputed freight charge had
been paid deducted the sum of $998.85 from a balance due Shipper and
Shipper debited complainant’s account accordingly. By application
filed November 18, 1965, pursuant to Rule 6(b) of the Commission’s
Rules of Practice and Procedure, complainant seeks reparation and
offers to accept $777.34 “as full settlement of the claim” 2

CONCLUSIONS

Section 18(b)(3) of the Shipping Act, 1916, provides as follows:

“(3) No common carrier by water in foreign commerce or conference on such
carriers shall charge or demand or collect or receive a greater or less or different
compensation for the transportation of property or for any service in connection
therewith than the rates and charges which are specified in its tariffs on file with
the Commission and duly published and in effect at the time; nor shall any such
carrier rebate, refund, or remit in any manner or by any device any portion of
thé rates or charges so specified, nor extend or deny to any person any privilege
or facility, except in accordance with such tariffs.”

In Special Docket No. 377, Ludwig Mueller Co., Inc. v. Peralta
Shipping Corp., Vol. 8 FM.C. 361, the Commission concluded
that it is without authority to grant special docket relief permitting
deviations from foreign trade rates on file. At the time of the 1963
shipment concerned, the applicable tariff “on file with the Commission
and duly published and in effect” contained no commodity rate for this
commodity. The only lawful rate was therefore the N.O.S. rate. The
finality of the statutory mandate against deviations cannot be avoided
by presuming to give retroactive effect to a subsequent tariff change.

An order denying this application will be entered.

JouN MARSHALL,
Presiding Ewzaminer.
WasmingToN, D.C.
February 24, 1966

2 Although specific finding is unnecessary to decision in this case, it appears that the
application may be time barred by the two-year statutory period prescribed by section
22 of the Shipping Act, 1916, and referred to in Rule 6(b)..

9 F.ML.C.
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No. 1100 (Sus. 1)

AcreemeNT No. 9218 BerweeN THE MEMBER Lines or THE NorTH
A1LaNTIC CONTINENTAL FREIGHT CONFERENCE AND THE CONTINEN-
1AL NorTH ATLANTIC WESTBOUND FREIGHT CONFERENCE

Decided April 18, 1966

Agreement No. 9218, which provides that where a member line of one conference
operates within the range of the other conference the line must be a member
of both conferences, is contrary to the provisions of section 15.
Burton H. White and Elliott B. Nizon, for respondents.
Robert J. Blackwell, Donald J. Brunner, and Howard A. Levy,
Hearing Counsel.

REPORT ON RECONSIDERATION

By tae Commission (John Harllee, Chairman,; Ashton C. Barrett,
Commissioner.) :

THE PROCEEDINGS

The Commission instituted this proceeding on July 26, 1963, to deter-
mine whether Agreement No. 9218 should be approved, disapproved, or
modified. After moving through the usual procedural steps, the Com-
mission on June 30, 1964, approved the agreement pursuant to section
15 of the Shipping Act, 1916 (46 U.S.C. § 814).* However, Hearing
Counsel, who had advocated disapproval of the agreement, petitioned
the Commission to reopen the record to take further evidence and to
reconsider the decision. The Commission granted Hearing Counsel’s
petition, but Agreement No. 9218 remained approved. On March 5,
1965, counsel for respondents notified the Commission of respondents’
decision to cancel the agreement. The Commission, however, elected

1See the Commmission’s Report and Order in In the Matter of Agreement No. 9218
Between the Member Lines of the North Atlantic Continental Freight Conference and the

Continental North Atlantic Westbound Freight Conference, Docket No. 1100 (Sub. 1)
June 30, 1964. 8 F.M.C. 170 (1964).

9 F.M.C. 415
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not to discontinue the proceeding. Examiner Herbert K. Greer issued
an Iinitial decision in which he found that Agreement No. 9218 contra-
vened the standards of section 15. Hearing Counsel, while agreeing
with the examiner’s ultimate conclusion, excepted.

In our previous report we considered the approvability of Agree-
ment No. 9218. However, since the agreement in controversy has been
canceled, the Commission must now decide a variation of that issue.
At this juncture we must decide, not whether we should approve, dis-
approve, or modify Agreement No. 9218, but whether our former de-
cision was legally correct. This is so because this decision, as do all
formal Commission pronouncements, should serve as a regulatory
guideline for the industries we regulate. Consequently, it is important
that each decislon, or guideline, correctly sets forth the prevailing in-
terpretation of the Commission. Thus, it is not so important here to
rule on the approvability of a specific agreement ; rather it is most im-
portant to enunciate the Commission’s views in the critical area of the
rights of carriers to join or resign from conferences. In thislight, the
fact that Agreement No. 9218 is inoperative is of no practical
consequence.

The overall issue, therefore, is whether that former decision was
legally correct.2 We hold that it was not.

THE FACTS

On July 3, 1963, the North Atlantic Continental Freight Conference
(eastbound conference) and the Continental North Atlantic West-
bound Freight Conference (westbound conference) jointly filed Agree-
ment No. 9218 for approval under section 15. The agreement provides
ag follows:

It is hereby agreed by and between the undersigned Conferences that they will
impose as a condition of admission to, or for continuance of membership in, their
Conferences the requirement that any line offering services within the jurisdie-
tion of both Conferences and seeking admission, or desiring continuance of mem-
bership on one. be a member of the other Conference.

The undersigned Conferences further agree to take all steps necessary or ap-
propriate to effectuate this agreement.

This agreement shall be effective only upon approval by the Federal Maritime
Commission of the United States of America.

The eastbound conference covers the trade from United States ports
in the Portland, Maine/Hampton Roads, Va. range to ports in Ger-
many, Holland, and Belgium. The westbound conference covers the
same trade in the opposite direction. While the conferences have many

2 Sections 23 and 25 of the Act empower the Commission to reconsider former decisions.

9 F.M.C.
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members in common, the conferences have remained separate, primar-
ily because of considerations dealing with the setting of rates.

Agreement No. 9218 does not apply to carriers that operate in one
direction only. It does require a member to resign from conference
membership if he operates within the trading area of both conferences
and refuses to become a member of both conferences. However, neither
the two organic agreements nor Agreement No. 9218 guarantees to a
member of one conference automatic membership in the other.

Since the time Agreement No. 9218 was approved, membership in the
eastbound conference and the westbound conference has been common
with the exception of French Line which does not operate westbound.
In addition, American Export Isbrandtsen Lines, once a member of
both conferences, resigned from the eastbound conference in 1964, and
North German Lloyd and Hamburg America Line resigned from the
westbound conference effective April 5, 1965. Finnlines was a mem-
ber of the eastbound conference and operated as an independent west-

" bound, but on March 31, 1963, Finnlines resigned from the eastbound
conference because of its objection to Agreement No. 9218.

THE FORMER DECISION

The Commission’s decision of June 30, 1964, approved Agreement
No.9218. That decision interpreted section 15 to mean that conference
membership is not unequivocally open ; rather, prerequisites may be im-
posed so long as such conditions are “reasonable and equal.” Thus,
the Commission stated :

The determination that a particular condition of membership is reasonable or
unreasonable is necessarily a factual one, and on the record before us, we find that
Agreement No. 9218 should be approved.

It has been demonstrated by the respondents that although they have chosen,
for administrative reasons, to exist as separate conferences, the trades of each are
so interrelated and interdependent, they must be considered, for reasons of prac-
ticality, as a single trade. Membership in the conference is common (with the
exceptions indicated above) ; the trades covered by each of the conferences con-
stitute & round voyage, the vessel owners operating in each of the trades are
identical ; the same vessels are used both eastbound and westbound ; accounts are
kept on a round voyage basis, and the rates charged both eastbound and west-
bound are based on profit and loss figures computed on the basis of a round
voyage.

With such compelling circumstances as these, it would be excessive deference
to formality to say that what is acceptable conduct for a single two-way confer-
ence (i.e., a trade), becomes unreasonable, and detrimental to the commerce of
the United States, when practiced by two conferences under the circumstances
and conditions existing in this trade. In our view the resolution of such ques-
tions as the existence of detriment to the commerce of the United States must be

based upon more substantial distinctions than these.
9 F.M.C.
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The decision goes on to point out that a one-way member would have
a decided advantage over carriers who are conference members in both
directions in soliciting cargo from persons who are both importers as
well as exporters. Thus, the decision finds:

We do not think it unreasonable for the conferences to protect themselves from
‘this possibility through an agreement providing for joint membership. Nor do
we consider it unreasonable for them to protect themselves from a one-way in-
dependent having a voice and a vote in conference decisions which affect both the
eastbound and the westbound trades.

The decision further points out that the agreement is not likely to
drive nonconference competition from the trade since nonconference
lines have always been a strong factor in these trades. Moreover, the
decision states that the trade is overtonnaged, and there appears to be
little likelihood that the agreement will restrict the movement of goods.
The decision also observed that an identity of membership in the two
conferences will have a meritorious effect on disparities between east-
bound and westbound rates on similar products. Accordingly, the
Commission found the requirements for membership in both confer-
ences were “reasonable and equal” and approved the agreement.?

THE INITIAL DECISION UPON FURTHER HEARING

In his initial decision on further hearing, the examiner held that sec-
tion 15 required that the agreement be disapproved. The examiner
stated the primary issue to be whether a conference may impose a con-
dition for membership relating to a trade not served by that confer-
ence; or in other words, whether membership in a conference may be
conditioned upon adoption of the rate practices of another conference
in a different trade. Section 15, according to the examiner, does not
permit such a qualification on membership. The examiner based the
decision upon the legislative history of the pertinent language in sec-
tion 15, the Commission’s interpretation of this language in FMC Gen-
eral Order No. 9, and the Commission’s traditional “open door” mem-
bership policy.

DISCUSSION

We must decide whether an agreement between two separate confer-
ences which requires that membership in one conference shall be con-

8 In a dissent, two Commissioners argue that the record would not permit the findings
upon which the majority report was based. The dissenters concluded that any further
inroads on the ‘“open door” membership policy, beyond the requirement that the applicant
be operating or show intent or ability to operate in the trade or meet other routine con-
ditions, would be contrary to the essential and well-défined administrative policy govern-
ing conference membership, and are unreasonable, unjustly discriminatory as between
carriers, contrary to the public Interest, and detrimental to the commerce of the United
States.

9 F.M.C.
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tingent upon membership in another conference covering the reciprocal
trade is approvable under section 15. Section 15 provides:

No such agreement shail be approved, nor shall continued approval be permitted
* * * in respect to any conference agreement, which fails to provide reasonable
and equal terms and conditions for admission and readmission to conference mem-
bership of other qualified carriers in the trade, or fails to provide that any mem-
ber may withdraw from membership upon reasonable notice without penalty for
such withdrawal.4

Furthermore, section 15 provides that the Commission shall disap-
prove any agreement

* * * that it finds to be unjustly discriminatory or unfair as between carriers,
shippers, exporters, importers, or ports, or between exporters from the United
States and their foreign competitors, or to operate to the detriment of the com-
merce of the United States, or to be contrary to the public interest * * *.

Agreement No. 9218 would allew each conference to impose upon its
members and applicants a condition for membership affecting partici-
pation in a trade not included within the trade covered by the confer-
ence. Thus,the westbound conference could prevent its members from
operating as independents in the eastbound trade. Similarly, the
eastbound conference could control participation of its members in the
westbound trade.

Restrictions on freedom to join or resign from conferences are not
novel in the Commission’s experience. In fact, the synthesis of our
former decisions establishes an emerging open door policy regarding
conference membership.

In early cases dealing with admissions, conferences were permitted
to bar applicants to membership under certain circumstances. These
exclusions were permited because an applicant demanded a rate ad-
vantage over other members, because an applicant was a subsidiary of
an existing conference member, because an applicant demanded par-
ticipation in an approved sailing agreement, because the trade was
overtonnaged and unprofitable, because an applicant had outstanding
forward bookings at nonconference rates,and because an applicant was

¢« The membership clause was added to section 15 by Public Law 87-346, 75 Stat. 763,
October 3, 1961.

S The Antitrust Subcommittee of the Committee on the Judiciary has observed that:

“Since 1940, the Commission or its predecessors have committed themselves to an
afirmative policy of assuring relatively easy access to conference membership for new-
comers. Support for this position can be found, at least indirectly, in the Shipping Act
itself. It is safe to generalize by saying that today, as a matter of law, a line must be
admitted to any steamship conference provided it has the ability to maintain, and bas the
good faith intention of instituting, a regular service in the trade included within the ambit

of the conference agreement.” (Report of the Antitrust Subcommittee of the House Com-
mittee on the Judiciary, H. Rept. No. 1419, 87th Cong., 2d sess.. p. 97 (1962).)

9 F.M.C.
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not serving the trade and admission was not necessary to meet the needs
of the trade.’ :

Later thé Commission began to examine restrictions on membership
more critically. The Commission refused to accept as justification
claims of conferences that the trade was overtonnaged, that applicant’s
vessels were chartered, that applicant ‘was not a regular carrier in the
trade, that there was possibility of applicant ceasing operations, and
that applicant refused to divulge financial data.’

Indeed, the type of limitation on membership presented here has
been considered previously. In Cosmopolitan Line v. Black Diamond
Lines, Inc., 2 U.S.M.C.,, 321 (1940), the Commission considered an at-
tempt of a conference to deny membership in an eastbound conference
because of failure to join the reciprocal westbound conference. The
Commission held :

The approved conference agreements refer to ‘“the trade covered by this agree-
ment,” and the conferences are to be governed by rules and regulations within
the purpose and scope of the approved agreements. Requirements for admission
have been herein noted. Although it is defendants’ [conferences’] position that
because the same ships generally are used to transport eastbound and westbound
cargo there is but a single trade, and that uniform rates, rules, regulations, and
practices in each direction should be observed, the agreements do not so provide,
and no rule or regulation has been promulgated which requires an applicant for
eastbound conference adimission to become a member of conferences operating
westbound. 2 U.S.M.C. at 329.

The Commission directed the conferences to admit the applicant to full
and equal membership.

In Sigfried Olsenv. Blue Star Line, Limited, 2 U.S.M.C. 529 (1941),
the Commission considered a comparable problem:

There is testimony by complainant [applicant] that, southbound, he has
charged rates above, below, and the same as those of a different conference in
the southbound trade. The charging of the lower rates southbound is advanced
by defendants as ground for debarring complainant from the northbound con-
ference despite the fact that complainant has been denied membership in the
southbound conference, as well as in the northbound conference. Defendants
[conference] even contend that complainant should be excluded from the north-
bound conference unless he again make application for southbound conference
membership. Such a position is unreasonable. No provision of the northbound

8 See respectively, Wessel, Duval & Co. v. Colombian 8.8. Co., et al., 1 U.S.S.B.B. 390
(1933) ; Application Red Star Line For Conf. Membership, 1 U.S.S.B.B. 504 (1935) ;
Seas Shipping Co. v. American South African Line, Inc., et al., 1 U.S.S.B.B. 568 (1936) ;
Application of @G. B. Thorden for Conference Membership, 2 U.S.M.C. 77 (1939) ; Hind,
Rolph & Co., Inc. v. French Line, 2 U.S.M.C. 138 (1939).

7 Phelps Bros. & Co., Inc. v. Cosulich-Societa, etc., L U.S.M.C. 634 (1937) ; Sprague §8.8.
Ageney, Inc. v. A/S Ivarans Redert, 2 U.S.M.C. 72 (1939) ; Waterman 8.8. Corp. v. Arnold
Bernstein Line, 2 U.S.M.C. 238 (1989) ; Cosmopolitan Line v. Black Diamond Lines, Ino.,
2 U.S.M.C. 321 (1940) ; Sigfried Olsen v. Blue Star Line, Limited, 2 U.S.M.C. 329 (1941).

9 F.M.C.
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conference agreement requires any party thereto or applicant for membership to
make even one application to the southbound conference. 2 U.S.M.C. at 533.
The conference was directed to admit the applicant to membership.?

Finally, in Black Diamond 8.S. Corp. v. Cie M’t'me Belge (Lloyd
£.) 8.4.,2 USM.C. 755 (1946), the Commission not only ordered the
conference to admit an applicant, but it also promulgated criteria re-
quiring the admission of any common carrier in the trade who furnishes
evidence of ability and intention in good faith to institute and main-
tain a regular service.?

The legality of restrictions on conference membership was further
refined in Pacific Coast European Conf.—Limitation on Membership, 5
F.M.B. 247 (1957). There the conference agreement provided that
carriers “giving substantial and reliable evidence of operating regu-
larly in the trade” could qualify for membership except for “just and
reasonable cause.” ° In this case the conference conditioned member-
ship upon abandonment by the applicant of certain formal complaints
against the conference which were pending before the Commission at
that time. Basically, this was a question of whether the condition of
membership was a new agreement or modification requiring agency
approval or was an exclusion for “just and reasonable cause.” Our
predecessor held that concerted refusal of the conference to admit the
applicant was an entirely new scheme controlling membership and its
effectuation without approval was a violation of section 15.

All in all, the previous decisions dealing with admissions show that
the Commission must look closely at attempts to prevent bona fide
carriers from entering a conference. And the rationale of these cases,
we believe, supports our reversal of our previous decision.*

With these precedents in mind, we nowturn to the amendment to sec-
tion 15 contained in Public Law 87-346 which requires conferences to
provide reasonable and equal terms and conditions for admission and
readmission to conference membership of other qualified carriers in the
trade. The provision, in application to this proceeding, requires a de- ~
termination of what is meant by “reasonable and equal terms and con-
ditions.” The legislative history of this provision in effect demon-

8 Both Cosmopolitan and Olsen depend heavily upon the finding that the membership
requirement that an applicant belong to a conference in the reciprocal trade was not ex-
Pplicitly stated in the organic agreement. However, there is every indication that the
Commission considered the restriction on membership to be unreasonable as well.

® Accord, The East Asiatic Co., Lid. v. Swedish American Line, 3 U.S.M.C. 1 (1947).

10The conference voluntarily added these conditions of membership during the pendency
-of Pacific Coast European Conference, 3 U:S.M.C. 11 (11948).

1 An exhaustive treatment of these and other cases dealing with admission to con-
ference membership is contalned in McGee, Ocean Freight Rate Conferences in the Ece-
nomic Value of the United States Merchant Marine, 396~404 (19681) and Mcree, Ocean

Freight Rate Conference and the American Merchant Marine, 27 U. Chi. L. Rev. 191, 243
(1960).

® F.M.C.
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strates that Congress intended to ratify and codify the Commission’s
open door policy. This is so because legislation was written in cogni-
zance of the denunciation of restrictions on membership voiced by the
Antitrust Subcommittee of the House Committee on the Judiciary.”
And while the House and Sénate reports accompanying the legislation.
do not elaborate extensively upon the “admissions” language, various
passages of the floor debates indicate that conference membership was
to be available to any common carrier in the trade subject to normal
administrative requirements. For instance, the manager of the bill
in the Senate, Senator Engle, stated :

The bill specifically provides that the conference may be set up, when approved
by the Maritime * * * [Commission], with certain restrictions, and that any com-~

mon carrier who wishes in can get in on equal terms. 107 Congressional Record
19308 (1961).

In the same debates Senator Butler added :

I urge all Senators to bear in mind that we are the only nation which requires:
steamship conferences to keep their membership doors open to all common car-
riers making a reasonable showing of willingness and ability to serve the trade
regularly. Our conferences are thus ‘open shop’ affairs; every applicant must be
admitted on the same reasonable and equal terms and conditions available to all
other members. 107 Congressional Record 19310 (1961).

We, therefore, conclude that the legislative history supports our view
that “reasonable and equal terms and conditions” means that member-
ship must be completely open subject only to routine conditions.

The amendment to section 15, contained in Public Law 87-346, also
had as a purpose the outlawing of conditions for membership which.
involved rate practices in areas beyond the scope of the conference in
which membership is sought to be attained or retained. This is clear
from the language of the statute. The phrase “in the trade” can only
mean the trade covered by the conference.’* We, therefore, conclude
that Congress placed upon the Commission the duty of enforcing an
“open door” membership policy strictly.

By approving Agreement No. 9218, however, the Commission sanc-
tioned an agreement which would allow each conference to impose upon
applicants a condition for membership, neither reasonable nor equal,
and affecting participation in a trade not included within the scope of
the respective conference agreements. Thus, the westbound confer-
ence could prevent its members and prospective members from operat-

3 The denunciations are reflected in the Committee Report, H. Rept. No. 1419, 87th
Cong. 2d sess. pp. 97-98 (1962). The recognition by Congress of this report in enacting
the pertinent statutory language appears at H. Rept. No. 498, 87th Cong., 1st sess. pp 3,
6-7 (1961) ; S. Rept. No. 860, 87th Cong., 1st sess. p. 10 (1961).

13 We do not here determine questions of membership in a single conference operating in
both directions.

9 F.M.C.
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ing as independent carriers in the eastbound trade from the United
States to Continental Europe, in our-view a different trade entirely. In
a similar manner, the eastbound conference could influence the partici-
pation of its members in the westbound trade.

Respondents point to the “unique” competitive position of the one-
way operator as a demonstration of the reasonableness of the imposi-
tion of the membership condition here at issue. The entire testimony
on this count is prospective only and is continually characterized by
such prefatory phrases as “It is conceivable * * *” “It may well be
¥ ¥ *Y or “It is possible * * *”14 Such conjecture is a thin thread
by which to suspend a condition to membership, particularly in the
face of the announced policies of the Congress, this Commission, and its
predecessors.’s '

A line’s status as an independent has been a valuable opening wedge
in the trades served by the two conferences. When, in the exercise of
a line’s business judgment, it felt that it was sufficiently established in
the trade tobe able to get the advantage of conference membership and
still hold its customers, it would apply for conference membership.
The record further shows that, while some shippers ship in both direc-
tions, this was generally not the case. It is only natural, therefore,
that a carrier’s fortunes eastbound and westbound did not develop at
precisely the same rate, and there might be a considerable period of
time when his business judgment would dictate that it operate confer-
ence in one direction, and nonconference in the other. Thus, under the
subject agreement, in order to share the advantages of conference mem-
bership in one direction, a carrier might be forced to assume a dis-
astrous loss of business in the other.

Consequently, Agreement No. 9218 imposes a condition of member-
ship which is neither reasonable nor equal.

As pointed out by the examiner, the respondents have chosen to main-
tain their separate existence notwithstanding their contention that the
two trades are in reality but one—apparently to satisfy the “in the
trade” requirement of section 15. The only reasons proffered for the
retention of their separate existence of the eastbound and westbound
conferences are some rather vague references to “administrative rea-

3 Finnlines was formerly a member of the eastbound conference and operated westbound
as an independent, but the record nowhere discloses any injurious effect on the eastbound
conference’s operations by. virtue of Finnlines’ ‘“unique’” position.

35 There are no exhibits or testimony in the record which provide any basis for a reason-
able determination as to the number of dual capacity shippers (i.e. the person who both
exports and imports in these trades) or the amount of cargo they ship. Thus, there'is

no way of determining the degree of probability that the fears of the respondents would be
realized without the proposed conditions.

9 F.M.C.
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sons.” ¢  Respondents take the position that the trades of the two con-
ferences are so interrelated and interdependent that they may, under
the .statute, be considered as one trade. ‘Our former report adopted
this contention and found interdependence and interrelationship had
been demonstrated by evidence that (1) membership in the conferences
is commen except for French Line, a one-way operator, and that Amer-
ican Export Isbrandtsen,a carrier operating over both routes,although
a member of only one conference, had indicated its consent to the
agreement; (2) the trades covered by both conferences constitute a
round voyage and vessel owners operating in each trade are identical;
(3) the same vessels are used both eastbound and westbound; (4) ac-
counts are kept on a round voyage basis; and (5) the rates charged both
eastbound and ‘westbound are computed on the basis of the round
voyage.

A review of these facts, in the light of the evidence adduced at the
further hearing, causes them to lose much of the meaning ascribed to
them. Membership in the two conferences has changed. French Line,
American Export Isbrandtsen, Hamburg-Amerika Linie, and Nord-
deutscher Lloyd are not members of both conferences. All, save
French Line, operate in both directions.

The fact that the two-way operators keep their accounts on a round
voyage basis is not unique to these trades:and has little persuasive value
as to interrelationship of these or any other trades. Nor is it unique,
insofar as the record discloses, that in these trades the same vessels are
used on both legs of the round voyage. Moreover, the record now dis-
closes that another fact previously considered persuasive of interrela-
tionship has lost its stature. The rates charged eastbound and west-
bound are not to any significant extent interrelated. The additional
testimony emphasizes that each leg of the voyage stands on its own,
ratewise.

The record does not permit the conclusion that the two trades are so
interrelated and interdependent that they must be considered as one.

Conferences primarily are ratemaking bodies. In performing their
primary function the conferences consider the two trades unrelated to
the extent each must have its rates separately determined. It is not
consistent to treat the trades as one for the purpose of enforcing com-
mon membership but as distinct trades for the purpose-of ratemaking.
In any event, interrelationships between the two trades could not over-
come the statutory requirement that membership conditions must be

1 Respondents point to the fact that different representatives attend the meetings of the
respective conferences. However, the testimony on this point seems to indicate merely

that the two conferences are not “prepared to consider [forming a single conference] at
the moment.”

9 F.M.C.
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limited to the trade covered by the conference in which membership is
sought to be attained or retained. Congress intended to prevent subtle
guises to avoid the “open door” policy. Respondents’ interconference
agreement amounts to an attempt to accomplish by a joint agreement
the imposition of a condition which a conference, acting independently,
could not accomplish.

The Cominission has previously espoused this view, for in implement-
ing the specific membership requirement added to section 15 by Public
Law 87-346, it published General Order No. 9, requiring a conference
agreement to contain substantially the following clause:

(a) Any common carrier by water which has been regularly engaged as a com-
mon carrier in the trade covered by this agreement, or who furnishes evidence of
ability and intention in good faith to institute and maintain such a common
carrier service between ports within the scope of this agreement, and who evi-
dences an ability and intention in good faith to abide by all the terms and condi-
tions of this agreement, may hereafter become a party to this agreement by
affixing its signature thereto. (Italic supplied.)

In our view any further inroads on the “open door” membership
policy, beyond the requirement that the applicant be operating or show
intent or ability to operate in the trade (and other routine conditions)
are contrary to the essential and well-defined administrative policy
governing conference membership, and are unreasonable, unjustly dis-
criminatory as between carriers, contrary to the public interest, and
detrimental to the commerce of the United States contrary to section
15. We, therefore, uphold the examiner and overrule our former
decision.

Commissioner HEARN concurring :

I concur in the majority opinion since I am not swayed by the argu-
ment that circumstances have rendered this decision moot and inopera-
tive. One of the prime functions of an administrative agency is ad hoc
rulemaking. In my opinion, to allow the decision of June 30, 1964,
which X did not participate in, to stand as a guide to the regulated in-
dustry is not in the public interest, and section 25 of the Shipping Act,
which permits the Commission to “reverse, suspend, or modify, upon
such notice and in such manner as it deems proper, any order made by
it” is ample authority for our action herein.

Vice Chairman Joux S. PaTTERsoN, dissenting :

After the respondents decided to cancel the agreement subject of this
proceeding, the issues as to the approvability no longer existed or, as
the parties have pleaded, the issue “has been mooted by the cancellation
of Agreement No. 9218.” There is no controversy and there are no
parties before us tobe ordered. Our function has ended.

9 FM.C.
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The decision and final order in our earlier report in the same docket
(8 FMC 170 (1964)) applied to the agreement and facts in the record
before me at that time and to nothing else. The decision is held to be
legally correct. The present proceeding does not fit into either our ad-
judicating, rulemaking, or licensing functions in the absence of a con-
troversy or of an application for approval on a record and parties be-
fore us at the time of decision. Accordingly, the regulatory guideline
commands no action from anyone and has no more status than the
interpretive rule discussed in American President Lines Ltd.v. Federal
Maritime Com’n, 316 F.2d 419 (1963).

All properly made decisions of the Commission should serve as regu-
latory guidelines for the industries we regulate. I endorse and would
wish to be identified with the use of such guidelines or ad hoc rules for
public use, but when we go beyond our functions by making a decision
when there is no agreement to be approved nor any claim of law viola-
tion, we are providing neither specific guidelines nor ad hoc rules but
are voicing abstract opinions.

The pursuit of a decision in a proceeding beyond our assigned func-
tions disturbs me somewhat because of its effect on public confidence in
the processes by which we reach decisions.

A regulatory agency decision after adjudication is publicly respected
not only because it is authorized and followed by an order of the Fed-
eral Government, but because it is considered fair in its own right.
Contributing to fairness is the knowledge that the decision was reached
through procedures assuring (1) a real controversy, not old issues per-
petuated for reevaluation purposes, (2) the review of evidenee, (3) an
opportunity for argument by interested parties, and (4) a reasoned
decision settling the rights of the parties based on the meaning of the
evidence and arguments in the proceeding.

Only when these procedures are followed is the regulated industry,
the legal profession, and the public provided with a compelling prece-
dent as a “guideline.” Therefore, in my opinion, failure to follow
these procedures erodes public confidence in the fairness of the decision.

In this case, Hearing Counsel’s advice to limit the issue to whether
the Commission should approve cancellation is not being taken. The
initiative of continuing the approvability issue is ours alone. If we ini-
tiate review of uncontroverted issues when no rights are to be changed
and there is no argument, the public is confronted with grave doubts
and may rightly wonder, if not suspect, what the aim is when the re-
view is not related to the basic settlement of rights.

Surely an agency should not reconsider issues for such insubstantial
objectives as self-satisfaction or of insuring abstract rightness. When-

9 F.M.C.
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ever it elects because of such objectives to reconsider, I am certain that
the element of fairness becomes clouded with doubt, wonderment, and
subject to a justified challenge; hence, not in the interest of public
good.

It is my belief on the record before me that the only perceivable aim
here is a second chance to decide an issue, followed by an announcement,
of a rule for everyone without obeying section 4 of the Administrative
Procedure Act. I want to obey the Administrative Procedure Act.
The majority’s aim as I see it is contrary to public good. I hold that
the effect of the aim, as I interpret it, can only be intimidation, and
hence the decision is not fair in'its own right, if not unauthorized.

For these reasons I dissent from the report of the majority.

Commissioner James V. Day, dissenting :

A review of the record including the evidence adduced at the further
hearing leads to the conclusion, inter alia, that the two trades involved
are so interrelated as to be considered substantially one and the dual
membership requirement is both reasonable and equal. More par-
ticularily, the record on remand contains additional testimony showing
membership in both conferences is substantially common, the keeping
of accounts on a round voyage basis, and the interrelationship of east-
bound and westbound rates generally. The evidence stands that the
trades covered by each of the conferences constitute a round voyage
and vessel owners operating in each trade are substantially identical.
Al] these factors support the one trade concept. The remanded record
also contains more testimony (citing examples) of the power of the
two-way operator who is a member of only one conference to adversely
affect his conference members. This evidence supports the reasonable-
ness of the dual membership requirement. There remains sufficient
evidence (see our former opinion) to show that the requirement is
equal. I am of the opinion that our former decision was correct, and
I would uphold that decision now.

(Signed) Tuomas Lust,
Secretary.
9 F.M.C.
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Special Docket No. 400

WaterMaN StEAMSHIP CORPORATION
V.

CHRYSLER INTERNATIONAL S.A.

Application pursuant to Rule 6(b) to refund overcharges allegedly created by
inadvertent failure of carriers in foreign commerce to file change in tariff
denied in accord with the authority exercised by the Commission under
Section 18(b) (3).

O. G. Boyle, Traffic Manager for Waterman Steamship Corporation.

Inrrian Decision oF BENsamiN A. TuEEMAN, PrESIDING EXAMINER *

This application under Rule 6 (b) signed by the steamship company
and concurred in by the shipper seeks approval for the voluntary pay-
ment by Waterman Steamship Corporation to Chrysler International
S.A., of $7,373.31 as alleged overcharges for 4 shipments of boxed and
unboxed sedans and trucks from Detroit to Aqaba.

On November 12, 1965 Waterman booked the above shipments and
stated to Chrysler that it would establish a rate of $35.00 W/M for
unboxed vehicles and $32.00 W/M for boxed vehicles. Based on this
statement and in good faith Chrysler made the shipment.

Pursuant to a B/L dated November 19, 1965, the shipments moved
on the Waterman SS Hoegh Cliff and were delivered on January 15,
1966. The charges were paid on December 14, 1965.

The applicable and existing tariff rate for this shipment was $53.50
W /M for unboxed vehicles; and $44.50 W/M for boxed vehicles.

Waterman through error failed to establish the lower rates and in
lieu applied the higher existing rate.

The freight collected totalled $22,086.11; the freight sought to be
applied would total $14,712.80. The difference of $7,373.31 equals
the amount sought to be refunded here.

1This declslon became the decislon of the Commission ou April 21, 1966, and an order
was issued denying the application. Commissioners Barrett and Day would grant the
application.
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In support of their request the parties state that :.

. . . the shipper has been injured and carrier desires to relieve this injury by
refunding to the carrier the difference between the rates actually charged and
the rates agreed upon with the shipper at the time of the booking.

The contract of affreightment was entered into in good faith and both parties
in this proceeding had reason to believe that the reduction had been made legally
effective prior to shipment. Applicant had inadvertently failed to place on file
with the Commission the reduction in the Tariff quoted rate covering the ship-
ments involved. Unless the relief sought is granted a hardship results which
is neither equitable nor sought or desired by any litigant.

They state further:

While no violation of the act is admitted or denied with respect to the actual
rate collected, “as stated in Lykes Bros. Steamship Co., Inc., Application to Re-
fund, 7 F.M.C. 602, it is not necessary that the rate be shown to be unjust, un-
reasonable or otherwise unlawful; it is sufficient that the relief sought ‘will re-
lieve an innocent shipper from the consequences of the carrier’s failure to file
a proper rate . . .”” (See Special Docket No. 866) 2

DiscussioNn

Applicants ask the Commission to perform an act that the Commis-

sion declared it has no authority to perform in Special Docket No. 377,
Ludwig Mueller Co., Ine. v. Peralta Shipping Corp., served January
13,1965.° In that case the Commission stated that it is controlled by
the “clear obligation imposed by section 18(b) (3) which reads”:
No common carrier by water in foreign commerce . . . shall charge or demand
or collect or receive a greater or less or different compensation for the trans-
portation of property . .. than the rates and charges which are specified in its
tariffs on file with the Commission and duly published and in effect at the time;
.. .. [Emphasis added]

In effect, the Commission concluded it is without authority to grant
special docket relief under the Shipping Act, 1916, permitti ng
deviations from foreign trade rates on file, or to give effect to an unfiled
and unpublished tariff.

The Commission has since consistently adhered to the principle laid
down in Special Docket No. 377 in relation to foreign commerce.

Accordingly, it is concluded that the decision in Special Docket No.
377 is dispositive of the application herein.

2 Applicant neither contends nor admits evidence to show that the filed rate is ‘“un-
reasonably high” within the meaning of Section 18(b) (5).

3 Special Docket Nos. 366, 367 and 371 cited by Applicant have been overruled by Special
Docket No. 377. In further support of its position Applicant no doubt inadvertently quotes
from the Hearing Examiner’s decision in Special Docket No. 380 as a statement by the
Commission. There, the Hearing Examiner granted the relief requested which the Com-
mission in its decision dated June 30. 1965, denied, relying on Special Docket No. 377.

9 FM.C.
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An order denying this application-will be entered.
(Signed) Benjamin A.Theeman,
Presiding Examiner.

MarcH 30, 1966.
9 F.M.C.



FEDERAL MARITIME COMMISSION

No. 66-3

ContracT BETWEEN THE NORTH ATLANTIC MEDITERRANEAN FREIGHT
CoNFERENGE AND THE UNiTED ARAB Conrpany For Maritime Trans-
PORT (MARTRANS)

Decided May 2, 1966

The agreement of the carriers to enter into a “Requirements Contract” with the
United Arab Company for Maritime Transport is not an interstitial or rou-
tine operation under Conference Agreement 7980 and requires Commission
approval.

Proceeding referred to Chief Examiner for assignment for hearing on the re-
maining issues in the Order to Show Cause.

Burton H. White and Elliot B. Nizon for respondent North Atlantic

Mediterranean Freight Conference.

Mohamed Mansour and Mohamed Ismail for United Arab Company
for Maritime Transport.

Edward 8. Bagley for Gulf/Mediterranean Ports.

Howard A. Levy and Donald J. Brunner as Hearing Counsel.

REPORT

By Tar Commssion (John Harllee, Chairman; John S. Patterson,
Vice Chairman,; Ashton C. Barrett, James V. Day, and George H.
Hearn, Commissioners)

The North Atlantic Mediterranean Freight Conference (Confer-
ence) has filed with us an agreement, designated “Requirements Con-
tract,” which it had entered into with the United Arab Company for
Maritime Transport (Martrans), an agency of the United Arab Re-
public (UAR), by which Martrans agreed to ship on Conference lines
“al] cargo of whatever kind and nature, moving by sea from United
States ports in the Hampton Roads, Virginia/Eastport, Maine, range,”
to UAR Mediterranean ports.® The Conference agreed that it would

1The contract was submitted to us in the alternative, for informational purposes if it
did not require Commission approval, or as filed for approval if it did.

2 Notice of the filing of the contract was published in the Federal Reglster on Oct. 15,

19853, and no written statements, comments, protests, or requests for hearing in response
thereto were received.
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charge Martrans approximately 10 percent below the contract rates
established in the conference tariff ; the contract would also allow a
further 5 percent deduction in the rates at destination.

In our order served on January 24, 1966, we directed the Conference
snter alia to show cause: 3

1. Why the parties to the Conference, in agreeing to and entering
into the subject contract, have not exceeded the authority granted them
pursuant to Agreement No. 7980, their organic conference agreement. *

2. Why the contract does not require approval under the Shipping
Act, 1916, as amended.

3. Why the contract, if found to be subject to the requirements of
sections 14b and 15, should not be disapproved thereunder.

Respondent has filed its Memorandum of Law to which Hearing
Counsel has replied. Martrans and the Gulf/Mediterranean Ports
Conference have intervened in this proceeding. Martrans filed a
memorandum supporting the Conference, but the Gulf Mediterranean
Ports Conference filed neither memorandum nor affidavit.

Discussion anp CONCLUSION

The first issue presented is whether the Conference carriers in agree-
ing to and entering into the “Requirements Contract” have exceeded
their authority under Agreement No. 7980. Respondent takes the po-
sition that “there is clear and specific authority for the action taken” in
the language of its conference agreement,’ and that even if its section

8 The Show Cause Order-read, in relevant part :

‘““The contract is anti-competitive on its face because all inbound cargo to the
UAR from U.S. North Atlantic ports is to be given to Conference at rates which are
approximately 30 percent below the non-contract rates as provided in the Conference
tariffs. The contract has the purpose of a dual rate contract as governed by section
14b of the Shipping Act, 1916, as amended, without the statutorily prescribed safe-
guards (which were converted into uniform language in The Dual Rate Cases), to wit,
the contract lacks the following: prompt release provision as per section 14b(1) ; legal
right to select carrier provision as per section 14b(3) ; natural routing provision as
per section 14b(4) ; damages recoverable for breach provision as per section 14b(5) ; a
provision restricting the spread between contract rates and non-contract rates to no
more than 159% as per section 14b(7), since the contract permits a spread of 309 ;
and provision excluding liquid bulk petroleum in less-than-full shiploads lots as
required by the Commission in The Dual Rate Cases pursuant to section 14b(8) * » «»

4« The Conference agreement, as amended, provides for the promotion of commerce from
North Atlantic ports of the United States in the Hampton Roads/Eastport, Maine, range,
either direct or via transshipment,’ to all ports served on the Mediterranean Sea (except
Spanish and Israeli ports), on the Sea of Marmara and the Black Sea, and on the Atlantic
Coast of Morocco.

s Clause 1 of Agreement No. 7980 reads in part:

‘“This-Agreement covers the establishment and maintenance of just and reasonable
rates, charges and practices, for or in connection with the transportation of all cargo
in vessels, owned, controlled, chartered or operated by the Members in the trade covered
by this Agreement.”

Clause 3 of that agreement provides in part :

9 F.M.C.
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15 agreement were not so specific, “the action taken is merely in imple-
mentation of the general rate making authority provided in the agrée-
ment.” We disagree with respondent. On the contrary, we find that
the agreement of the Conference carriers to enter into the “Require-
ments Contract” with Martrans presents a new scheme of control of
competition not covered by the basic agreement.

In support of its position that its basic agreement provides cover of

authority for this “Requirements Contract”, respondent relies heavily
on the decision of our predecessor, the United States Shipping Board,
in Section 15 Inquiry,1 U.S.S.B. 121(1927). The Board there deter-
rained that not “every agreement” within the literal meaning of sec-
tion 15 requires Coramission approval.® Inso limiting the language of
section 15, the Board, at page 125, explained that:
* * * a too literal interpretation of the word “every” to include routine oper-
ations relating to current rate changes and other day-to-day transactions between
the carriers under conference agreements would result in delays and inconven-
ience to both carriers and shippers. .

We find this principle inapplicable here. Indeed, Section 15 In-
quiry itself precludes characterization of the present arrangement be-
tween the Conference carriers with regards to the “Requirements Con-
tract” as a “routine operation.” The matters which the Board in
Section 15 Inquiry excepted from the requirements of section 15 were
“copies of minutes * * * and of circulars and tariffs * * * , which
contain references only to routine arrangements for the carriers’ record
and guidance * * *” (Underscoring added).” Here the agreement
to enter into the “Requirements Contract” is in respondent’s own
words, a “particular and very special relationship” created to deal with
a matter which the Conference itself labels as “a unique politico-eco-
nomic situation.” Moreover, respondent admits that the circumstances
giving rise to the contract “are not comparable to ordinary rate nego-

‘The Conference may provide specific contract and noncontract rates in an effort to
stabilize rates and permit of forward trading for the common good of the members and
exporters and the permanent Chairman and/or Secretary is hereby empowered to
negotiate and execute such contracts as may be authorized by the Conference.”

¢ Sec. 15 reads, in pertinent part:

““Sec. 15. That every common carrier by water, or other person subject to this Act,
shall file immediately with the Board, a true copy, or, if oral, a true and complete
memorandum, of every agreement with another such carrier or other person subject
to this Act, or modification or cancellation thereof, to which it may be a party or
conform in whole or in part, fixing or regulating rates or fares; giving or receiving
special rates, accommodations, or other special privileges or advantages; controlling,
regulating, preventing, or destroying competition ; pooling or apportioning earnings,
losses, or traffic; allotting ports or restricting or otherwise regulating the number and
character of sailings between ports, limiting or regulating in any way the volume of
character of freight or passenger trafic to be carried; or in any manner providing
for an exclusive, preferential, or cooperative working arrangement.” (Emphasis

ours.)
7 8ec. 15 Inquiry, supra. p. 125.

B F.M.C.
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tiations between carriers and shippers.” As such, it certainly cannot
be seriously contended to be analogous to an agreement providing for
a conventional rate change or some such routine arrangement.

A judicial standard for determining agreements which require ap-
proval, as distinguished from routine day-to-day activities flowing
from approved agreements was laid down in /sbrandtsen Co. Inc. v.
United States, et al., 211 F. 2d 51 (D.C. Cir., 1954), cert. denied sub
nom Japan Atlantic and Gulf Conference v. United States, 347 U.S.
990 (1954). In holding that a dual rate system was not a routine
activity under the basic agreement, the Court declared at page 56:

“Agreements” referred to in the Shipping Act as defined to include ‘“‘under-
standings, conferences, and other arrangements.” Clearly, a scheme of dual
rates like that involved here is an “agreement” in this sense. It can hardly be
classified as an interstitial sort of adjustment since it introduces an entirely
new scheme or rate combination and discrimination not embodied in the basic
agreement.
and in E'mpire State Highway Transp. Ass'n.v. F.M.B.,291 F. 2d 336
(D.C. Cir., 1961), the Court emphasized that “a conference agreement
is not a canopy under which to inaugurate without prior Board ap-
proval a dual rate contract system of charges and rates.” ®

In American Union Transport v. River Plate & Brazil Conference,
257 F. 2d 607 (C.A. D.C., 1958) cert. denied 358 U.S. 828 (1958) the
Court affirmed the conclusion of the Federal Maritime Board that not-
withstanding a provision in the basic agreement authorizing the con-
ference “to consider and passupon * * * any matter * * * involving
brokerage,” the conference action prohibiting payment on specified
shipments of a particular shipper required approval under section 15.
(See AUT v. River Plate & Brazil Conference,5 F.M.B. 216 (1957).)
See also, Pacific Coast European' Conf.—Payment of Brokerage, 4
F.M.B. 696 (1955) and Mitsui Steamship Company v. Anglo-Cana-
dian Shipping Co.,5 F.M.B. T4 (1956).

Recently, we ruled in Pacific Coast Ewropean Conference—Port
Equalization Rule,7 F.M.C. 623 (1963) that the routine or interstitial
agreements between conference carriers that did not require additional
approval were those which were limited to the “pure regulation of
intraconference competition.” In that case we held that the confer-
ence port equalization rule did “not constitute conventional or routine

8 Empire State 1s cited by respondent in further supsort of its contention that their
agreement to contract is “merely in implementation of the general rate-making authority
provided in the [basic] agreement.” Respondent’'s position is untenable. Empire State
merely confirms the principle laid down in Section 15 Inguiry. Therefore, the rationale
in the Empire State decision is only applicable to the extent that the rationale in Section
15 Inquiry is applicable. We have already determined that the agreement of the Con-
ference carriers to contract with Martrans is not a “routine arrangement” within the
meaning of the rule announced in Section 15 Inquiry.

9 F.M.C.
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rate-making among carriers.” Rather it introduced a “new arrange-
ment for the regulation and control of competition” not embodied in
the basic agreement. See also A greement and Practices Pertaining to
Brokerage—Pacific Coast Ewropean Conference (Agreement No.
5200),4 F.M.C. 696 (1955).

Under the standards laid down in the foregoing cases, we think it
apparent that the agreement among the member linesof the Conference
to contract with Martrans cannot be considered a “routine arrange-
ment” within the cover of authority of the approved basic agreement.
It is not an “interstitial sort of adjustment” and it clearly establishes
a new anticompetitive rate system not embodied in the original agree-
ment introducing a “new scheme of regulation and control of
competition.”

The foregoing also disposes of the question of whether the “con-
tract” requires approval under the Shipping Act, 1916. The contract
is not within the ambit of the approved Conference agreement and it
clearly covers anticompetitive activity for which respondent must
secure our approval. But whether this approval should be under sec-
tion 14b or section 15 of the Act is a different question.

It would appear that the “Requirements Contract” is a dual rate
contract within the meaning of section 14b since it provides a “lower
rate” than the “applicable rate” ®to a shipper (Martrans), “who agrees
to give all * * * of his patronage to such * * * conference of car-
riers” (respondent).

Respondent, however, argues that its contract with Martrans is not
subject to section 14b, contending that the contract is not available to
all shippers and consignees on equal terms and that, moreover, the con-
tract does not provide for dual rates but “only for a single rate avail-
able on cargo shipped to a single consignee.” 2 Respondent likens its
contract rate to “project rates” relying heavily on Fact Finding In-
vestigation No. 8, where it is disclosed that a “project rate” situation
prevails in the trade to India. Respondent contends that the require-
ments of section 14b are inappropriate and inapplicable to such a type
of “special rate” situation. Hearing Counsel reply that the contract
is subject to section 14b, and that it should not be permitted pursuant
to that section for failure to comply with the mandatory requirements

? The “Requirements Contract” defines “applicable rate” as “‘a commodity rate shown in
a current freight tariff on file with the Federal Maritime Commission * * .

10 Sec. 14b reads in pertinent part :

“# ¢ * the Federal Maritime Commission (hereinafter “Commission”), shall, after
notice, and hearing, by order, permit the use by any common carrier or conference of
such carriers in foreign commerce of any contract, amendment, or modification thereof,
which is available to all shippers and consignees on equal terms and conditions which

provides lower rates to a shipper or consignee who agrees to give all or any fixed
portion of his patronage to such carrier or conference of carriers * * *”

9 F.M.C.
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of section 14b(1)—(8) and the rules promulgated by the Commission
pursuant to 14b(9). They argue that there are many factual and legal
distinctions between “project rate agreements” and the contract be-
tween Martrans and the Conference.

Moreover, even assuming for the sake of argument, the contract is
not found subject to section 14b, the agresment between the carriers is
clearly subject to section 15.. On its face the “Requirements Con-
tract” provides “an exclusive, preferential, or cooperative working ar-
rangement” within the meaning of section 15 by which the Conference
intends to fix or regulate transportation rates; control, regulate or pre-
vent competition; give special rates, accommodations or other special
privileges to Martrans.

Respondent has advanced the contention that the “contract” is not
one within the scope of section 15. This argument is predicated upon
the proposition that since Martrans is nota “common carrier” or “other
person subject to this Act” within the meaning of section 1 of the
Shipping Act, 1916, the “contract” is not between such a carrier or
other person with another such carrier or other person, within the
meaning of section 15."* 'We had imagined this issue laid to rest long
ago. In Anglo Canadian Skipping Co.v. United States, 264 F.2d 405
(1958), the Court of Appeals expressly rejected the contention that
section 15 does not require the filing or approval of contracts between
common carriers and shippers. The Court there stated at page 410:

We think petitioners’ position on this matter is not well taken. It is plain
that such agreements as these between carriers and shippers are necessarily an
integral part of any arrangement for an exclusive patronage contract/non-
contract dual rate system. It is an agreement regulating transportation rates or
fares or for receiving special rates, privileges or advantages within the plain
language of § 152

The rationale of these cases is that an agreement between_a confer-
ence and a shipper involves concerted action between the carriers them-
selves covering a subject specified in section 15, and it therefore

1 Sec. 1 provides in part:

“The term ‘other person subject to this act’ means any person not Included in the
term ‘common carrier by water,’ carrying on the business of forwarding or furnishing
wharfage, dock, warehouse, or other terminal facilities in connection with a common
carrier by water.”

12 See also: U.S. Navigation Co. v. Cunard 8.8. Co., 284 U.S. 474 (1932); Far East
Conference v. U.S., 342 U.S. 570 (1952) ; Isbrandtsen & Co. v. U.S., supra; River Plate &
Brazil Conference v. Pressed Steel Car Co., 227 F. 2d 60 (24d Cir. 1955) ; Pacific Westbound
Conference v. Leval & Co., 201 Ore. 390, 269 P. 2d 541. For agency precedents, see Pacific
Coast European Conference Agreement 5200, Etc., 3 U.S.M.C. 11 (1948) ; Contract Rates—
N. At’l. Cont’l. Frt. Conf., 4 F.M.B. 355 (1954) ; Contract Rates—Japan Atl.—Gulf Frt. Conf.,
4 F.M.B. 706 (1955) ; Contract Rates—Trans-Pacific Frt. Conf., 4 F.M.B. 744 (1959) ; Sect.
Agriculture v. N. At’l. Cont’l. Frt. Conf., 5 F.M.B.-20 (1956) ; and Mitsui v. Anglo Canaedian,
supra.

9 F.M.C.



N. ATLANTIC MEDITERRANEAN FRT. CONF. AND UNITED ARAB c0. 437

becomes amenable to that section. In none of these cases was the ap-
plicability of section 15 based upon a prior finding that the shipper
or consignee was “another person” within the Shipping Act. To
adopt respondent’s position would effectively frustrate the Commis-
sion’s duty and authority under section 15 “to ensure that the conduct
thus legalized [by section 15] does not invade the prohibitions of the
antitrust laws any more than is necessary to serve the purposes of the
regulatory statute.” Isbrandisen Co., Inc. v. United States, supra,
p. 57.

Thus, it is clear that the “Requirements Contract” requires approval
under the Shipping Act. Inasmuch as the determination to approve
in this instance should be made only after a full evidentiary hearing,
we are not disposed to determine under which section approval must
be secured in this show cause proceeding and by doing so deny re-
spondents and Hearing Counsel the right to offer, and the examiner
the right to find and apply, such facts as they think have a bearing on
the ultimate determination. It is clear from the record that the “Re-
quirements Contract” does not meet the requirements of section 14b
and could not be approved thereunder in its present form. Moreover,
there is not sufficient information in the present record of conditions
and circumstances in the trade upon which to determine the “con-
tracts” approvability under the standards of section 15, assuming it is
not found subject to section 14b. Accordingly, we will refer the pro-
ceeding to the Chief Examiner to be assigned to a Hearing Examiner
for the taking of evidence and initial decision on the remaining issues
raised in the Order to Show Cause.

There remains the issue raised by the “Suggestion of Lack of Juris-
diction By Reason of Sovereign Immunity” filed by the Ambassador
of the United Arab Republic to the United States, Doctor Moustafa
Kamel. Ambassador Kamel “suggests that the Commission lacks
jurisdiction over the subject matter and over the United Arab Republic
and its agency, the United Arab Company for Maritime Transport
and * * * requests that in its deliberations the Federal Maritime
Commission not make any order or ruling affecting the sovereign
rights of the United Arab Republic.”

Whatever may be the validity of the assertion of sovereign im-
munity by the United Arab Republic under the doctrine of sovereign
immunity adopted in this country (See National City Bank v. Re-
public of China 348 U.S. 356 (1955)) our action here in no way in-
Iringes upon that immunity. Thus far we have asserted only our
jurisdiction over an agreement between .common carriers by water in
foreign commerce all clearly made subject to the Shipping Act by sec-

8 F.M.C.
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tion 1 thereof. Qur approval or disapproval of the “Requirements
Contract” is in no way dependent upon subjecting the United Arab
Republic or its agent Martrans to our jurisdiction.

An appropriate order will be entered.



FEDERAL MARITIME COMMISSION

No. 66-3

ConTracT BETWEEN THE NORTH ATLANTIC MEDITERRANEAN FREIGHT
ConFereNCE ANp TueE UNrrep Arap ComPaNy For MARITIMEB
TransPorT (MARTRANS)

ORDER

This proceeding having been initiated by the Federal Maritime Com-
mission, and the Commission having fully considered the matter and
having this date made and entered of record a Report containing its
findings and conclusion thereon, which report is hereby referred to and
made a part hereof; and having further concluded that the record
before us fis insufficient for the resolution of all of the issues raised by
the Order to Show Cause,

Therefore, it i3 ordered, That this proceeding be referred to the
Commission’s Office of Hearing Examiners for hearing before an Ex-
aminer at a date and place to be hereafter determined and announced
by the Chief Examiner, on the following issues:

1. Whether the contract between Martrans and the North Atlantic
Mediterranean Freight Conference (Conference), is subject to section
14b, and if so, whether it meets the requirements of section 14b and
should be permitted pursuant to that section.

2. Assuming the contract is a dual rate contract, whether the Con-
ference may have more than one dual rate contract system in effect at
the same time in the same trade.

3. If the contract is not subject to section 14b, whether it should be
approved, disapproved or modified pursuant to section 15.

4. Whether implementation of the contract would not give rise to a
situation as contaempla.ted by section 19(1) (b) of the Merchant Ma-
rine Act, 1920, in which a foreign government, through its la,ws, rules
or regulatlons, creates conditions unfavorable to shipping in the for-
eign trade of the United States, and such that approval of the con-
tract would be incompatible Wlth the responsibilities of the Commis-
sion under this statute.

1t is further ordered, That any person who desires to actively par-
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ticipate in this proceeding may file a petition to intervene with the Sec-
retary, Federal Maritime Commission, Washington, D.C. 20573, by
close of business May 20, 1966.

It is further ordered, That this order and notice of hearing shall he
published in the Federal Register, and a copy of such order and notice
of hearing shall be served upon respondents,

By the Commission.

[seAL] (Signed) Twuomas Lisr,

Secretary.



FEDERAL MARITIME COMMISSION

No. 1171

QOuTBoUND RATES AFFECTING THE EXPORTATION OF HicH-PRESSURE
Borers (Utmiry Tyee), Parrs anp Revateo Structurar Com-
PONENTS

Decided May 5, 1966

An investigation of alleged disparities in rates of respondents on utility-type
boilers and components from United States and foreign ports to the same
destinations, and of alleged disparities on the same commodities in inbound
and outbound rates between the United States and Japan, did not show any
violation of section 17 of the Shipping Act, 1916, as amended ; nor were the
rates shown to be so unreasonably high as to be detrimental to commerce of
the United States under section 18(b) (5) of said Act; nor were respondents’
respective approved conference agreements shown, by reason of maintenance
of said rates, to require disapproval or modification under section 15 of said
Act.

Herman Goldman, Seymour H. Kligler, and Thomas A. Liese for
Respondent Far East Conference.

Elmer C. Maddy and John M. Linsenmeyer for Respondent, India,
Pakistan, Ceylon & Burma Qutward Freight Conference.

John Mahoney, David Orlin, Edmund Smith, and Wiliam Lamb
for Respondent River Plate and Brazil Conferences.

Maywood Boggs for Intervener International Brotherhood of
Boilermakers, Iron Shipbuilders, Blacksmiths, Forgers and Helpers,
AFL-CIO.

Robert J. Blackwell and Roger A. McShea 111 as Hearing Counsel.

REPORT

By Tue Commission: (John Harllee, Chairman,; Ashton C. Barrett,
James V. Day, and George H. Hearn, Commissioners.)

This proceeding is an investigation of .outbound conference rates
applicable to utility-type boilers, parts, and structural components.
The Commission instituted the proceeding because it appeared that the
rates from the United States to certain foreign destinations were
higher than rates from France, the Netherlands, West Germany, and

9 F.M.C.
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the United Kingdom to the same foreign destinations, and that the
rates outbound from the United States to Japan were considerably
higher than the comparable inbound rates.

The order recites that conference rates on boilers and boiler com-
ponents may be unjustly prejudicial to exporters of the United States
as compared with their foreign competitors in violation of section 17
of the Shipping Act, 1916 (46 U.S.C. 816), or so unreasonably high as
to be detrimental to the commerce of the United States in violation of
section 18(b) (5) of the Act (46 U.S.C. 817(b)(5) ). The order
fyrther recited that maintenance of these rates pursuant to conference
agreements may be contrary to the provisions of section 15 of the
Act (46 U.S.C. 814).

The respondents are three conferences and their member lines:
Far East Conference, operating from United States Atlantic and
Gulf ports to destinations in the Orient; the River Plate and Brazil
Conferences, operating from United States Atlantic and Gulf ports
to Brazil and Argentina; and India, Pakistan, Ceylon and Burma
Outbound Freight Conference, operating from United States Atlantic
and Gulf ports to India and Pakistan.

Facrs

The facts are substantially as found by Examiner Walter T.
Southworth.

Utility-type boilers are huge, high pressure steam boilers of the
type used by electric utilities to drive turbo-generators. These boilers
are often as large as a twenty-story building.

Utility boilers are frequently sold as part of a larger project, such
as a complete generating plant; in such cases the prime contractor sells
the entire plant and the boiler manufacturer is a subcontractor.
Boilers are’generally sold f.a.s. a United States pert;: hence, freight
is for the account of the purchaser. However, the amount of freight
will be a factor in the prospective purchaser’s evaluation of a bid,
along with f.a.s. selling price, performance, and delivery time, which
may be as long as four years from the date of sale. Each boiler is
individually designed to meet engineering specifications for the job
1t is required to do. It is not necessary to be low bidder to be suc-
cessful if the customer can be shown that he will save more than the
extra cost over the life of the equipment; and, of course, cost to the
purchaser means the cost installed on his property, including f.a.s.
price, ocean freight, and erection costs.

No manufacturer, seller or purchaser, shipper or consignee of
utility boilers testified. General testimony concerning the product

9 F.M.C.
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and industry was provided by a trade-asSociation executive, Mr. M. O.
Funk. Mr. Funk is manager of the American Boiler Manufacturers
Association (ABMA) whose members produce industrial and com-
mercial boilers—relatively small units usually shipped completely
assembled—as well as the much larger utility-type boilers, the parts
of which are shop-fabricated for field assembly, and shipped over
a period of from one to two years. ABMA has 40 members who
manufacture boilers and fuel burners, but only four manufacture
the utility-type boilers with which this proceeding is concerned.

Although some statistics were given as to world-wide export sales
by ABMA members of all kinds of boilers in the aggregate, no
figures were furnished as to the total amount of actual or potential
shipments of utility boilers to any of the destinations in issue, either
by United States manufacturers or by their competitors. World-
wide ABMA exports of utility boilers were approximately $52,800,000
in 1962 and about $24,000,000 in 1963. In October 1964, ABMA
exports were running at about the 1962 rate.

The record contains some evidence of foreign competltlon. Its
identity, its participation, and its importance are not set forth.
Nevertheless, on the basis of the record, the Commission finds from a
preponderance of the evidence that United States exporters actually
are confronted with competition from foreign exporters. The record
contains several general references to competition of utility boiler
manufacturers in Japan, West Germany, United Kingdom, Switzer-
land, and Sweden. The record, however, is scant as to the foreign
areas where a conflict arises between a U.S. manufacturer and its
foreign competitor. Apparently, the U.S. boiler manufacturer faces
competition in the Philippines from West Germany and Japan, as
well as Japanese competition in Japan itself. There also appears to
be undisclosed European competition in India. Apparently there
is competition in the boiler market in Brazil and Argentina from
West. Germany and Switzerland, but the record discloses no actual
shipments from Eurepe. In summary the record contains some
indication of world-wide competition but little in the way of specifics.

Under a “rough rule of thumb” of $2.50 per pound/per hour of
steam generating capacity used for utility boilers manufactured in
the United States, a utility boiler of 700,000 lbs./hr. capacity . (con-
sidered by Mr. Funk the typical export size) would have a f.a.s. value
of $1,500,000 to $2,000,000. By the same rule, a boiler of 4,300,000
Ibs./hr. capacity sold-to Japan in 1964 would have a f.a.s. value of
around $10,750,000; while mention was made of a “$15,000,000 job”

9 FM.C
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for India on which the United States manufacturers bid.* Thus,
the sale of one or two large utility boilers can affect aggregate sales
figures very substantially. But while the meager figures as to export
sales of utility boilers reveal no trend or any reliable expectation of
aggregate annual sales, the amount involved in even a single export
sale is enough to be important to the foreign commerce of the United
States: '

The United States manufacturers maintain an advantage over
foreign makers, at least in the largest types of boilers, because they
have had more experience in building large units than anyone else
in the world. Thus, although Japan builds utility boilers, and was
described as the chief competition in the Philippines, utility boilers
of United States manufacture are exported to Japan, notwithstanding
the inherent competitive disadvantage of ocean transport costs.

While the domestic manufacturer may be confronted with foreigh
competition, the record does not show that a domestic manufacturer
ever lost a sale to a foreign competitor because of higher rates appli-
cable in the United States foreign trades. Neither was there any
concrete evidence whatever of detriment to the trade in utility
boilers or to the commerce of the United States in general by reason
of the level, absolute or comparative, of ocean freight rates. Mr.
Funk testified that he knew of no instance where business was lost
because of the freight rate or of any case where the freight rate was
a contributing element to the loss of a job, or of any specific com-
plaint about -freight rates, although he qualified this testimony by
saying that there was never any one reason for losing a job. The
testimony stands for the general proposition that ocean freight is
one of many factors, including labor and material costs, taxes, and cost
and availability of financing, that affect an exporter’s ability to do
business. As Mr. Funk put it: If a competitor has an advantage in
the matter of ocean freight, whether due to proximity to-the market
or otherwise, the cost disadvantage “has-to be counter-balanced by
-other advantages that we do not like to lose.”

While no loss of sales-has been shown, the record in this proceeding
shows that ocean freight rates are a fairly important element to the
exporter in determining what bid he may make on a particular utility
boiler. It would appear that the record is adequate to show some
indirect iarm to the exporter even if it is merely a limitation of the
profit that could be:made from a sale. This finding depends upon the
record summarized by Mr. Funk as follows: '

1 They lost to a European competitor, for reasons not related to freight rates.

9 F.M.C.
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So that transportation  is an integral -direct cost in ‘any evaluation. -And we
feel that our margins of advantage are being reduced, either artificially or by
general development of some of those competing countries, that we have to
be extremely concerned with any cost differential that is going to make our
position that much less desirable. And ocean freight rates is one of our
direct factors that we have to be concerned with.

Hearing Counsel undertook to show whether rates from the United
States to foreign destinations were higher; and if so to what extent,
than rates and freight charges from the Continent and United King-
dom to the same destinations or, in the case of Japan, from Japan to
the United States.

Such comparisons are not as easy as might be expected. In the
first place, there is not in any of the trades under consideration a single
rate applicable to utility-type boilers, or to parts or related components
thereof. Utility boilers are never shipped as a complete unit, either
set up or knocked down. Instead, shop-fabricated components, parts,
and materials coming under various commodity classifications are
shipped in partial lots to be assembled for the first time at the. site
of the generating plant of which they are to become a part.? The
shipping process may take well over a year.

Recognizing that the freight charges for any particular utility
boiler depend upon the “mix” of different commodities shipped, Mr:
Funk established a shipping list for a typical export boiler. The dif-
ferent commodity rates existing in each pertinent trade were applied
against this shipping list in order to compare the total freights. To
develop the shipping list, Mr. Funk requested the four ABMA: mem-
bers who manufacture utility boilers to estimate “tonnage and cubage”
for ten components of a 700,000 lb./hr. boiler designed to operate at
1,400 pounds per square inch pressure at 950° Fahrenheit. Only
three of the four manufacturers responded. And the figures sub-
mitted varied widely in the various categories to the extent that no
reasonably comparable boilers were involved.®

In digesting these data, Mr. Funk averaged some categories, dis-

3Some of the commodity descriptions (not necessarily tariff descriptions) covering
various parts, materials, and compqnents of utility boilers as shipped are the following:

Boiler parts (which include, generally, everything that cannot be rated under
another degcrtption), such as the following :
Botler tubes.(bent, straight, packed and unpacked).
Steel tubes.
Fabricated structural steel.
Ducts.

Firebricks.
High-temperature bonding mortar (also called plastic refractory-setting material).
Insulating material.
3 Apparently some of the figures did not relate to a complete boiler but contemplated that
some of the material was supplied locally.

9 FM.C.
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carded others, and in other situations he averaged combined categories.
A theoretical shipping list on a typical boiler resulted as follows:

Description Pounds Cubic feet

Boiler parts_______________ ... 720, 000 30, 300
Fabricated structural steel .. _____________________ 304, 000, 11, 200
Fabricated sheet steel .. ________________________. 168, 000 10, 300
Bent steel boiler tubes..________________________. 320, 000 18, 000
Bent steel pipe_ .- .. _.__. 21, 000 1, 600
Firebrick. _ __ .. 34, 000 700

Total - - _ .. 1, 567, 000 72, 100

To these data were applied freight rates (obtained as hereafter de-
scribed) in the various trades to arrive at comparable figures for total
ocean freight.

The rates used to make the various comparisons in the record were
obtained in the following ways:

(1) In 1963, 2 member of ABMA requested a freight forwarder in
Bremen, Germany, to supply “ocean freight rates on boiler parts,
bent boiler tubes, straight boiler tubes, bent steel tubes, straight steel
tubes, fabricated structural steel, fabricated sheet steel, firebrick and
high temperature bonding mortar” from named ports in Germany,
Holland, Belgium, France, Great Britain and Scotland, to eleven
named ports including Calcutta, Manila, Buenos Aires, and Rio de
Janeiro.

(2) General Services Administration wrote to various shipping
agencies in Europe for “conference rates and tariff commodity de-
scription plus allowances and rebates, if any, which were effective
March 1, 1964,” covering a list of thirteen “high pressure boiler com-
ponents” as well as charges for loading, extra length and heavy lift,
and “other charges, if any, applicable at the loading port.”

(8) Use of tariffs on file with the Commission.

Foreign tariffs, like tariffs in United States commerce, are generally
on a “weight or measurement” basis; that is, the carrier may charge
on the basis of a weight ton or a measurement ton, whichever yields
the greater revenue,* In our commerce the weight ton is 2,000 or 2,240
Ibs., and the measurement ton, 40 cu. ft.; whereas in the foreign-to-
foreign trades from the Continent, the weight ton is the metric ton
of 2,204.6 lbs., and the measurement unit the cubic meter, equal to

¢Based upon the overall measurement available, it appears that utility boiler com-
ponents, other than firebrick, generally go on a measurement basis.

9 F.M.C.



OUTBOUND RATES AFFECTING EXPORT HIGH-PRESSURE BOILERS 447

about 85 cu. ft. The relation between United States and foreign rates
varies substantially, therefore, according to whether comparison is on
a weight or measurement basis. Continental rates must be increased
by over 13% to make them comparable to United States rates on a
measurement basis, but by only 1.6% to make them comparable on a
weight (long ton) basis.

Some foreign rates depend on the ratio of weight to measurement of
a particular parcel; for example, in the case of boiler parts from
Bremen to Rio, the rate is $29, $39, or $47 per ton depending on
whether the parcel, in terms of measurement tons, is over five times,
three to five times, or less than three times its actual weight in tons.
Rates on boiler tubes vary substantially in some tariffs, according to
whether they are packed or unpacked and according to length and
diameter. For different tariffs, the classifications do not “break” at
the same point; e.g., one tariff may show an increased rate for extra
length at 25 ft., while another increases at 80 ft. Some rates vary
according to the value per ton of the goods. It was also shown that
differences in heavy lift charges may substantially affect comparative
over-all freight costs.

Of particular concern were rate comparisons on boiler parts, those
undefined parts, materials, and components of utility boilers which
are not shipped under other, generally lower-rated, commodity classi-
fications, such as boiler tubes, steel pipe, fabricated sheet steel,
fabricated structural steel, insulating material, and firebrick. The
particular tariff descriptions under which boiler parts are rated vary
with the different trades; few, if any of them, seem to have been
established with utility-type boilers, as actually shipped, in mind.

Rates to India and Pakistan

The India-Pakistan Conference tariff reflects an agreement with the
Government of India pursuant to which all material, equipment, and
supplies for government projects are carried at a discount of 30%,
subject to a2 minimum of $32:50 W/M. Pakistan is given the same
terms as the Indian Government. The discount applies to goods
consigned to state or local governments or to any other local or auton-
omous bodies or enterprises under the control of the Indian Govern-
ment. A long list of “autonomous bodies and enterprises” in the tariff
includes several which are identifiable as electrification projects. An-
other list of projects subject to the terms of the Indian Government
contract includes numerous power projects in Pakistan as well as
India. Some of these may be private enterprises, which are frequently
given project rates as favorable as the government contract provides,
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but in general those projects likely to include utility boilers appear to
be public projects. However, the government and project rates
mentioned above exclude “Iron and Steel Articles”, a group of com-
modities which includes some utility boiler material, such as boiler
tubes and structural steel. Nevertheless, the Conference tariff pro-
vides that individual Conference carriers may, at their -discretion,
discount.the Conference tariff rates up to 30%.

Hearing Counsel offered three tabulations to compare freight
charges on the typical boiler from the Continent and United Kingdom
to Calcutta with freight from New York to Caleutta. The rather
vital matter of the government, project, and “Iron and Steel” dis-
counts was ignored on the ground that this proceeding is concerned
only with regular rates, not project and contract rates and -discounts.
On this basis; Hearing Counsel contend that the corrected exhibits
disclose a disparity of 24.3% in 1964 and 5.8% in 1963.3

Since utility boilers in fact move to India and Pakistan under the
30% government contract discount, the Examiner took the discount
into consideration. Rate comparisons on this basis show no disparity
unfavorable to United States shippers in the movement of utility
boilers to India and Pakistan compared with a comparable shipment
from the Continent or the United Kingdom. Hearing Counsel con-
tend that the rates on boiler parts are between 43% and 53% higher
than the rates from the United Kingdom and Continent. After the
30% discount, the comparison for boiler parts becomes:

To Calcutta from Rate per Excess Percent Excess
40 cu. ft. (U.S. Rate) (U.S. Rate)
United States. - - oo .o _________ $42.00 | oo |emeooo.
Hamburg._ .- ______ 34.21 $7.79 8.5
United Kingdom________________._ 34. 20 7.80 5

The average distance from the Continental ports of Antwerp
Amsterdam, Hamburg, and Le Havre to Calcutta is 8,010 nautical
miles and from United Kingdom ports to Calcutta 7,910 nautical
miles, against an average distance of 10,207 nautical miles from U.S.
Conference ports. It is more than 27% farther to Calcutta from the
United States than from the Continent and United Kingdom. Ex-
pressed as a percentage of the United States-Calcutta distance, the

& The difference between the rates shown for the two years seems to result principally
from the fact that the 1964. calculations were prepared without the benefit of any compara-

tive rates on the important item of boiler tubes, while the 1963 tabulation had rates for
boiler tubes but none for the equally important item of boiler parts.
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mileage difference is upwards of 21%, compared with a rate difference
of 18.5%.

Rates to Brazil and Argentina

The tariff of River Plate Conference contains, under the caption
“Project Rates,” special provisions on “Power Plant Machinery and
Equipment for the construction and/or enlargement of Power Plants”
in Brazil and Argentina. At the time of Hearing Counsel’s 1963
comparison, these tariffs provided that where rates on such machinery
and equipment moving to Rio de Janeiro, Santos, and Buenos Aires
were between $70 and $44 per ton, the carriers would assess a rate of
$44 per ton. These rates were applicable to all utility boilers moving
from the United States to Brazil and Argentina. No conference
carrier has transported a utility boiler to Brazil or Argentina at other
than project rates since 1958.

The Brazil Rates

Even without regard to project rates, freight charges to Rio de
Janeiro on the “typical boiler” would be 2.1% less than freight from
the Continent to Rio as of 1963, and 2.6% less in August 1964.

The rate for boiler parts is $46 increased from $44 on October 1,
1964 from the United States, and $47.92 from the Continent. These
rates give effect to the project rates described above, as well as to a
disputed 10% rebate in the Continent tariff.

The record contains no evidence of rates from the United Kingdom
to Brazil. As to the Continent, the record discloses that on utility
boilers the project rates from the United States to Brazil are lower
than the rates from Bremen, Hamburg, Rotterdam, Antwerp, and
Le Havre to Brazil.

Rates to Argentina

With respect to Argentine rates, Hearing Counsel contend that
there is a 14.9% disparity in favor of the Continent without giving
effect to project rates. However, utilizing the applicable project
rates under which the utility boilers actually move, it would cost about
6% more to ship the typical boiler from the Continent to Buenos Aires
than from New York; but only about 3.2% less from the Continent if
the Continental rates are given the benefit of a 10% deferred rebate
available to contract shippers (in addition to lower contract rates) pro-
vided ocean freight is payable at port of shipment. However, data
were not available to compare heavy lift charges which are higher in
the foreign-to-foreign trade.

Hearing Counsel contend that respondents’ rates on boiler parts are
95.4% higher than comparable rates from the Continent to Buenos
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Aires. As of the date of comparison in 1963, the applicable Con-
tinental rate to Buenos Aires for boiler parts, after giving effect to
the 10% deferred rebate, was the equivalent of $37.22 per cubic foot,
against the nominal U.S. rate of $52.00 for “Boilers, Power, Industrial
and Integral Parts,” the difference being $14.78, or 28.4% of the
respondents’ rate. However, the project rate of $44.00 is the applicable
rate. Using the project rate, the rate from the Continent was $6.78
(15.4%) less than respondents’ applicable project rates on boiler
parts.®

Furthermore, the Continental rates to Buenos Aires are depressed
for reasons having nothing to do with competition between U.S. ex-
porters and their foreign competitors. Although it is about 1,000
miles farther from Continental ports to Buenos Aires than to Rio de
Janeiro, the Continental rate on boiler parts is $47.92 to Rio against
$37.22 to Buenos Aires—$10.70 (22%) less than the rate to Rio, a
spread considerably greater than the $6.78 (15.4%) spread between
United States and Continental rates to Buenos Aires.

Apparently, the rates from the Continent to the River Plate( which
includes Buenos Aires) are traditionally lower than to Brazil, because
of the large volume of traffic and the fact that return cargo is more
plentiful than in the Brazil trade. Thus competition for outbound
cargoes to the River Plate depressed rates, while ships going to Brazil
have to continue on to the River Plate for return cargoes.

Rates to the Philippines

The rates, as applied to the shipment of a typical bgiler, according
to Hearing Counsel reflect a disparity of somewhat less than 29%.
The record, however, is inadequate to permit a closer analysis. More
specifically, Hearing Counsel assert that a comparison of the rates on
boiler parts reveals a disparity in favor of foreign-to-foreign ship-
ments of 41%.

The rate on boiler parts, which is specifically provided in the Conti-
nental tariff, is equivalent to $37.32 per cu. ft., after a 914 % immediate
cash discount to contract shippers. The Far East Conference contract
rate, as of the same date in 1964, was $63.25 per 40 cu. ft. as “Boilers,
N.O.S., as Machinery and Parts, N.O.S.” The difference of $25.93 is
about 41% of the Far East Conference rate. The Continental rate,
however, does not include loading, which makes up a substantia] part
of a carrier’s tackle-to-tackle rates.

¢ There are substantial heavy lift charges in connection with boiler parts which are

higher from the Continent than from the United States. On the other hand, U.S. loading
costs are higher.
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The distance from Hamburg to Manila is shown to be 9,986 nautical
miles and from New York to Manila 11,388 nautical miles—1,402

miles and 14% farther.

Rates to Japan

In the case of Japan, comparison is made not with rates from the
Continent or United Kingdom to Japan, but with inbound rates from
Japan to the United States.

Hearing Counsel presented two tabulations to show inbound versus
outbound freight, one on a typical boiler and the other on a much
larger boiler concerning which the Far FEast Conference had
recelved a request for a project rate. The tabulation based upon the
typical boiler showed a disparity of 12.1 percent. On brief, Hearing
Counsel adjusted the comparison on the actual boiler to show a dis-
parity in favor of the inbound rates ranging from 16 percent to 19
percent. The figures are based upon assumptions regarding the
proper tariff interpretation as to a 25 percent discount on bent boiléer
tubes shipped in a loose or unpacked condition and the rate applicable
to high temperature bonding mortar and structural steel. Hearing
Counsel also argue that the Far East Conference has maintained a rate
on boiler parts 31.4 percent higher than rates inbound from Japan
to the United States.

In both the inbound and outbound conference tariffs, boiler parts are
rated under “Machinery and Parts, N.O.S.” The inbound rate is
$42.00 per ton, the outbound rate $61.25 W/M.” The difference is
$19.25, which is 31.4% of the outbound rate.

On the other hand, the inbound rate for bent boiler tubes is $40.25
per measurement ton while the outbound rate is $38.00 less 25%, or
$28.50, if the tubes are shipped loose as they apparently are, a dif-
ference of $11.75 per ton in favor of the outbound rates, amounting to
about 41% of the outbound rate. Rates for straight boiler tubes,
insulating material, and bonding mortar, are considerably higher
inbound than outbound, while certain steel products—casing, ducts,
and sheets—are higher inbound.

Discussion

In his Initial Decision the Examiner found that tariff rates of the
Far East Conference, the River Plate and Brazil Conferences, and the
India, Pakistan, Ceylon and Burma Outward Freight Conference,
applicable to high pressure utility boilers, parts, and related structural
components were not unjustly prejudicial to exporters of the United

" Rate was increased to $63.25 W/M on May 1, 1964.
9 F.M.C.



452 FEDERAL MARITIME COMMISSION

States as compared with their foreign competitors in violation of
section 17 or so unreasonably high as to be detrimental to the commerce
of the United States in violation of section 18(b) (5). In addition,
the examiner found that none of the conference agreements, because
of the level of freight charges applicable to the transportation of
utility boilers, operated in a manner unjustly discriminatory or unfair
between exporters from the United States and their foreign competi-
tors, detrimental to the commerce of the United States, contrary to the
public interest, or otherwise in violation of the Shipping Act, so as to
require disapproval, cancellation, or modification of the agreements
as provided in section 15.

Upon exception, Hearing Counsel agree that none of the respondents
violated sections 17 or 18(b) (5) because no specific detriment, attrib-
utable to ocean freight, has been established and no specific harm to
an exporter from the United States and specific advantage to a foreign
competitor has been shown. Nevertheless, Hearing Counsel urge that
with respect to all destinations in issue except Brazil, respondents
have maintained rates on boiler parts so far above rates in comparable
trades as to render their basic conference agreements contrary to the
public interest. Hearing Counsel recommend that the Commission
require respondents to establish rates on boiler parts on a parity with
rates from the United Kingdom or the Continent to such destinations
or that, in the alternative, the Commission withdraw approval of
conference agreements under which the rates are established.

According to the Examiner, respondents’ approved agreements can-
not be disapproved merely to the extent that they relate to boiler parts.
He concluded that the agreements subject to section 15 are the basic
agreements to establish uniform rates. The particular tariffs and
rates implementing the authority to establish uniform rates granted by
approval of the basic agreements do not require approval under sec-
tion 15 and, therefore, cannot be disapproved thereunder. Disap-
proval, if it is required under section 15, must extend to the basic con-
ference agreement.®

Hearing Counsel, however, argue that section 15 permits the Com-
mission either to disapprove the conference agreements to the extent
of the authority to set rates on boiler parts or to lower the rates to
foreign-to-foreign levels. Hearing Counsel argue that respondents’
basic conference agreements are contrary to the public interest because
the conferences set the rates on boiler parts at “such obvious, glaring

8 For this proposition, the Examiner cites: Empire. State H’w’y. Transp. Ase’n. v. Ameri-
can Eoport Lines, 5§ F.M.B. 565, 586 (1959); Hdmond Weil v. Italian Line “Italia”,
1 U.S.S.B.B. 895, 808 (1933) ; Pacific Ooast-River Plate Brazil Rates, 2 U.8.M.C. 28, 30
(1939).
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and gross levels above the levels on such items moving in the trades
from English and Continental ports to the same destinations, which
levels have not been justified by respondents.”

In support of this proposition, Hearing Counsel rely upon the
legislative history of the Act, in particular, “Advantages of Shipping
‘Conferences and Agreements in the American Foreign Trade” in the
Aléxander Report, which specifically considered as one advantage
to passage of the Shipping Act, the “maintenance of rates from the
United States to foreign markets on a parity with those from other
countries, thus enabling American merchants to compete successfully
‘with foreign merchants.”® For conferences not to maintain “those
very standards which impelled Congress to legalize them in the first
place” would necessarily, say Hearing Counsel, be contrary to the
public interest.

The Commission has recently discussed the role of section 15 in the
tegulation of rates set pursuant to conference authority. In I7on and
Steel Rates, Export-Import, 9 FMC 180, the Commission stated that it
was empowered to disapprove or modify an agreement if the rates set
by the conference are so unreasonably high or low as to be detrimental
to the commerce of the United States.’® This is true of the “contrary
to the public interest” criterion as well.

Indeed, in Z'dmond Weil, the Commission described its authority as
follows:

An unreasonably high rate is clearly detrimental to the commerce of the
United States, and upon a showing that a conference rate in foreign commerce is
unreasonably high, the Department will require its reduction to a proper level.

If necessary, approval of the conference agreement will be withdrawn. . . .
1 U.S.8.B.B. at 398.

In Imposition of Surcharge by the Far East Conference at Sears-
port, Maine, 9 FMC 129, the Commission reiterated the Wezl, concept
by holding that the Commission may act under section 15, not
merely against the terms of section 15 agreements but against rates
fixed in concert as well. Thus, section 15 does not limit the Commis-
sion to the formal terms of an organic conference to the exclusion of the
viable implementations—joint rates—of approved agreements. Con-
sequently, if circumstances warrant, the Commission can act against

® Report on Steamship Agreements and Affliations in the American Foreign and Do-
mesgtic Trade, Committee on the Merchant Marine and Fisheries, H.R. Doc. No. 805, 63d
Congress, 2d Sess., Vol. IV at 301 (1914).

10 The Commission relied upon Edmond Weil v. Italian Line “Italia’’, 1 U.S.S.B.B. 395,
398 (1935) ; Pacific Coast—River Plate Brazil Rates, 2 U.S.M.C. 28, 30 (1939) ; Cargo to

Adrigtic, Black Sea, and Levant Ports, 2 U.S.M.C. 342, 347 (1940) ; and Empire State
Highway Trangp. Asg’n. v. Federal Maritime Bd., 281 F. 2d 3368 (D.C. Cir. 1961).

9 F.M.C.
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rates on boiler parts under section 15.1* Such action could be based.
upon a finding that a section 15 agreement operated in a manner con-
trary to the public interest or upon one of the other prohibitions of sec-
tion 15. Imposition of Surcharge by Far East Conference at Searsport,
Maine, supra. Thus, we hold that rating practices under an approved
conference agreement are not immune under the public interest stand-
ard if it can be shown that the agreement actually operates in a manner
contrary to the public interest. However, neither the public interest
standard nor the legislative history requires absolute parity between
United States-to-foreign rates and foreign-to-foreign rates. In addi-
tion to rate comparisons, we require a tangible showing that an agree-
ment operates in a manner contrary to the public interest.

The Examiner found that the record did not disclose any unlawful
rate disparities. The Examiner found that boilers exported from the
United States actually move under project or discount rates to the
destinations in issue, except those in the Orient. He, therefore, con-
sidered the rates under which the boilers actually move. Hearing
Counse] except to the use of project rates; they assert that the rates
under investigation here are the regular tariff rates, not project rates,
and that by employing these rates for the purpose of comparison the
Examiner erred. Furthermore, Hearing Counsel contend that there
is no evidence of foreign-to-foreign project rates and that the only
meaningful comparison contained in this record is between the regular
tariff rates.

We agree with the Examiner; we are here interested in the real,
not hypothetical impact of rates upon exporters in the United States.
The actual rates are project rates. Accordingly, we overrule Hearing
Counsel’s exception as to the use of project rates.

Using the project rates, the record shows no disparity unfavorable
to United States exporters of utility boilers to India or Pakistan or
to Brazil or Argentina, where project rates are regularly employed.
With respect to boiler parts, using the applicable project or discount
rates, the disparities are significantly diminished from the “obvious,
glaring and gross” levels attacked by Hearing Counsel. The rates
are still higher to India from the United States than from the Con-
tinent by 18.5%, and the rates are still higher by 15.4% than the
Continental rates to Argentina. However, as set forth above, it is
27% farther to Calcutta from the United States than from the United

1 Respondents contend that the Commission may scrutinize rate-making activities only
under sections 17 and 18(b) (5). These provisions permit limited rate regulation of ocean

carriers, both independent lines and conferences. Section 15, however, has a different role;
its impact is against collective action, Including ratemaking.

9 F.M.C.
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Kingdom or the Continent. Regarding Argentina, we have found
that rates from Europe are depressed for reasons other than competi-
tion between United States and foreign exporters; and in neither the
Indian nor the Argentine trade is there any showing that these dis-
parities have any tangible impact on the shipping public. Therefore,
the rates on boiler parts are not contrary to the public interest.

The Far East Conference does not apply project rates. Neverthe-
less, no disparity on the ordinary tariff rates to the Philippines has
been shown because the Continent to Philippine data are insufficient
to make a probative comparison. In the Japanese trade, we compare
inbound-outbound rates. Giving effect to Hearing Counsel’s assump-
tions, a slight disparity is shown in favor of the inbound shipment on
a utility boiler. However, the record does not disclose that an actual
boiler ever moved inbound to the United States under the slightly
more favorable rate. Nor is there a showing that the outbound rate
has been harmful to exporters of utility boilers or otherwise harmful
to the public. .

On boiler parts which are rated as “machinery and Parts, N.0.S.”,
the rate outbound is higher than the inbound rate by 81.4%. How-
ever, this rate is not limited to boiler parts, and rates on other utility
boiler components are less outbound than inbound.

While we have held that conferences, in fixing rates, are answer-
able for the level of such rates under section 15, the paramount issue
in a situation where the rate from the United States to a particular
foreign destination is significantly higher than the rate from a foreign
port to the same destination arises under section 17. This is the so-
called triangular disparity which may be unjustly prejudical to an
exporter from the United States as compared with a foreign
competitor. :

Section 17 provides:

That no common carrier by water in foreign commerce shall demand, charge,
collect any rate, fare, or charge which is unjustly discriminatory between
shippers or ports, or unjustly prejudicial to exporters of the United States
as compared with their foreign competitors.

We here consider the portion of section 17 concerning the prohibi-
tion of rates which are “unjustly prejudicial to exporters of the
United States as compared with their foreign competitors.” The
elements necessary to show a violation of this provision have not
been fully delineated by the Commission or its predecessors.’? How-

12In Imposition of Surcharge to Manila, Republic of Philippines, 8 FMC 395
(February 3, 1965), the Commission held that a carrier, by assessing a surcharge at a

United States port while not assessing a surcharge at a neighboring Canadian port, un-
justly prejudiced an exporter from this country as compared with a foreign competitor.

(Continued on next page)
9 F.M.C.
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ever, in order to sustain a finding that a rate runs afoul of this
language, the Commission must make the following general findings:

1. That the U.S. exporter and the foreign exporter are competitors.

2. That the U.S. exporter is charged a higher ocean freight rate
than his foreign competitor under comparable conditions.

3. That the rate charged to the U.S. exporter is harmful to him.

4. That the carrier has demanded, charged, or collected a rate
which is unjust.

As we found above, United States exporters have competitors in
Japan, the United Kingdom, West Germany, Switzerland, and
Sweden. The record discloses that in some instances rates on utility
boilers exported from this country are higher than rates in the foreign-
to-foreign trades. And it appears that the United States-to-foreign
trades and foreign-to-foreign trades under study here are comparable
in material respects.® This is so because most of the rate comparisons
have weighed the various similarities and dissimilarities in the per-
tinent trades. Project rates, deferred rebates, heavy lifts, etc., have,
where known, been considered and appropriate adjustments made.
Indeed, we recognize that certain costs in our foreign commerce are
higher than in other trades. While it may be excusable for rates in
U.S. foreign commerce to exceed rates in foreign-to-foreign trades,
there is no reason why a comparison of these rates cannot be mean-
ingful. If carriers in two separate trades have noticeably different
levels of rates on the same item, and no obvious differences in trans-
portation circumstances appear, we will proceed on the assumption
that the two trades enjoy similar conditions.

Next, we consider the question of whether the rate disparity is
harmful to the exporter in this country.* Proof of this detriment
might run from a showing of loss of a market or of a particular sale
to some intangible limitation of the ability to participate profitably
in a market. Here, the record shows that ocean freight is one of
myriad factors contributing to a manufacturer’s ability to compete
‘Other cases involving this issue, but where no violation was found are: R. 4. Ascher & Co. v.
International Freighting Corp., 1 U.S.S.B. 213 (1931) ; Pacific Forest Industries v. Blue
Star Line, Ltd., et al.,, 2 U.S.M.C. 54 (1939) ; and Pacific Coast-European Rates and
Practices, 2 U.S.M.C. 58 (1939).

13 Section 17 requires that such differentials as have been shown to exist between United
States rates and foreign-to-forelgn rates be shown to exist in trades which are falrly
comparable in material respects. c.f. Investigation of Certain Rate Practices—Great
Lakes to Europe, 7T F.M.C. 118, 119 (1962) ; California Packing Corp. v. States 8.8. Co.,
1 US.S.B. 546, 548 (1936); Edmond Weil v. Italion Line “Italic”, 1 U.S.S.B. 395,
396 (1935) ; Atlantic Refining Oo. v. Ellerman & Bucknall 8.8. Co., 1 U.S.8.B. 242, 250
(1982) ; United States v. Illinois Cent. R.R., 263 U.S. 515, 524 (1924).

14 Under section 17, there must be evidence of prejudice to the American exporter and

advantage to a competitive interest. West Indies Fruit Co. et al. v. Flota Mercante, 7
F.M.C. 66, 69 (1962) ; Imposition of Surcharge on Cargo to Manila, supra.
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in a foreign market. Thus, the level of freight can be considered to
be harmful even if it merely constitutes a limitation on the net profit
that could be realized from a sale.

Assuming that the rate offered to the American exporter is signifi-
cantly higher than rates offered to a foreign competitor and the Amer-
ican exporter is shown to be harmed in some way, the rate still must
be found to be unjust. If the rate is significantly higher than a rate
on a similar product in another trade under comparable transporta-
tion circumstances, and some harm is shown to the American exporter,
we believe the rate may be presumed to be unjust subject to refutation
of one of these elements or to proof by the carrier that the rate is
justified on the basis of cost or other transportation circumstances. As
a practical matter and in fairness to all parties, we believe section 17
should be interpreted in this manner.*®

Hearing Counsel did not contend, nor did the Examiner find, that
the rates under investigation ran afoul of section 18(b)(5). That
section provides:

The Commission shall disapprove any rate or charge filed by a common carrier

by water in the foreign commerce of the United States or conference of carriers
which, after hearing, it finds to be so unreasonably high or low as to be detri-
mental to the commerce of the United States.
There is no evidence of record of the reasonableness of the rates as
measured by the excess of revenue over costs of moving the cargo.
Thus, the only probative measure of the reasonableness of the rates
must be based upon a consideration of rate disparities, either tri-
angular or reciprocal. As we said in /ron and Steel fates, Export-
Import, supra, the existence of a dlsparlty, in and of itself, has
no conclusive legal significance. The Commission did state, however,
that:

When a rate disparity in reciprocal trades, on similar commodities appears,
and when movement of goods under the higher rates has been impaired, the

carrier quoting the rates must demonstrate that the disparate rates are reason-
able. 9 FMC180.

_ 18 For instance, in Iron and Steel, the Commission espoused a similar test. under section
18(b) (5) :

When a rate disparity in reciprocal trades, on similar commoditles appears, and when
movement of goods under the higher rates has been impaired, the carrier quoting the
rates must demonstrate that the disparate rates are reasonable. All facts pertaining to the
reasonableness of the rates are uniquely in the possesslon of the carriers. Unless so
interpreted, .section 18(b) (5) becomes a nullity and we will not impute to the. Congress
the enactment of a meaningless .statute. The mere existence of a disparity does not
necessarily mean that thé higher rate is “detrimental to the commerce of the United Sta'tes.”
The Commission would: still have the burden of proving that the rate has had a -detri-
mental effect on commerce; e.g., that tonnage is handicapped in moving because the
rate is too high. The carrfer would "be required to justlfy the level of the rate by
showing that the attendant transportation circumstances require that the rate be set at
the level. 9 FMC 180.

9 F.M.C.
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This statement is appropriate in terms of the rates of the Far East
Conference as compared with the inbound rates from Japan to the
United States. Hearing Counsel’s exhibits disclose a slight disparity
in the case of the typical boiler and a, disparity on boiler parts of 25
to 40%. Since the record shows that no boiler or boiler parts have
moved inbound under these rates and since the record shows no impair-
ment of the movement of the goods under the higher rate, no showing
has been made which would require justification of the rate by the
Far East Conference. Therefore, no sufficient showing was made
which would require justification of the rates by the Far East
Conference.

Section 18(b) (5) has never been interpreted in the context of tri-
angular disparities. Nevertheless, following the guidance of /7on and
Steel Rates, Export-Import, we believe triangular disparities should
be measured in a similar fashion. Consequently, where a rate disparity
is shown between a rate from the United States and a rate from a
foreign port to the same destination on similar commodities, and the
movement of goods under the higher rate has been impaired, the carrier
quoting the rate from the United States should demonstrate the reason-
ableness of the rate by showing that the transportation conditions in
the two trades are not the same in material respects or that the attend-
ant transportation circumstances require that the rate be set at that
level. Of course, the record does not show that, even where the rates
from the United States are higher than the foreign-to-foreign counter-
parts, the movement of utility boilers has been impaired under the
higher rates. Thus, we find that the rates under investigation are
not so unreasonably high as to be detrimental to the commerce of the
United States.

UrtiMaTE CONCLUSIONS

Upon the record in this proceeding it is concluded that: 1. The
freight rates-set'forth in:the respective tariffs of the Far East Confer-
ence and its member lines, the River Plate and Brazil Conference and
its member lines, and the India, Pakistan, Ceylon and Burma Qutward
Conference and its member lines, applicable to High Pressure Boilers
(Utility Type), Parts and Related Structural Components from
United States Atlantic and Gulf ports to ports in Japan and the
Philippines, Brazil and Argentina, and India and Pakistan, respec-
tively, have not been shown to be in violation of section 17 of the
Shipping -Act; 1916, as amended, or so unreasonably high as to be
detrimental to the commerce of the United States, within the meaning
of section 18(b) (5) of said Act; and

9 F.M.C.
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2. None of the Conference agreements of the aforesaid Conferences
heretofore approved by the Commission has been shown, by reason of
the maintenance of said freight rates, to be unjustly discriminatory
-or unfair between exporters from the United States and their foreign
competitors, or to operate to the detriment of the commerce of the
United States, or to be contrary to the public interest or in violation
of said Act, so as to require disapproval, cancellation or modification
as provided in section 15 of said Act.

This proceeding is discontinued.

Vice Chairman John S. Patterson, concurring separately:

I concur that no violation of law has been proven on this record.

/(Signed) Tmomas Lisr,
Secretary.
8 F.M.C.
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No. 66-1

LomeNn CoMMEerRcIAL CoMPANY, Ao DivisioN oF ArLssga STEAMSHIP
CormpaNY—INCREASED RATES IN THE NORTHWEST-BERING SEA AREA
OF ALASEA

Proposed rates for lighterage and coastal barge service in the Northwest-
Bering Sea area of Alaska found just and reasonable and otherwise lawful ;
and not in violation of the Commission’s order in Docket No. 969. Proceed-
ing discontinued.

Stanley B. Long and Donald E. Leland for respondents.
Warren O. Colver and George Bemesch for intervener State of

Alaska.

Thomas Christensen, Hearing Counsel.

Intrian Decision oF Gus O. BasHam, CHIEF ExaMINER !

Respondent Lomen Commercial Company (Lomen), a division of
respondent Alaska Steamship Company (Alaska Steam) filed Tariffs
FMC-F Nos. 17 and 18 to become effective January 10, 1966. The
rates therein, some reflecting increases, were not to be used until
June 1, 1966, when the navigation season opens in the Bering Sea area.

No protests were filed against the proposed schedules. However, the
Commission by order dated January 6, 1966, served January 12, 1966,
as amended, suspended the increases and ordered a hearing to deter-
mine whether they are unjust, unreasonable or otherwise unlawful;
and whether they are in violation of the Commission’s order in Docket
No. 969, Alaskan Seasonal Rate Increases (1962),8 F.M.C. 1 (1964).2
A motion to dismiss was filed by respondents, but a hearing was called
in order to develop the factual matters pleaded, which cannot be re-
solved on a motion to dismiss. In view of the result reached on the
merits, further consideration of the motion is unnecessary.

1Thig decision became the decision of the Commission on May 5, 1966 and the proceeding
was discontinued.

2 This decision found that Alaska Steam'’s rates (tackle-to-tackle) were unjust and un-

reasonable to the extent they ylelded a return in excess of 10 percent. Lomen’s rates were
not involved therein.

® F.M.C.
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The State of Alaska intervened. Briefs were waived by all parties
in the interest of expediting the decision herein.

Lomen provides lighterage service on cargo transported by vessels of
Alaska Steam from Seattle to Nome and Teller, Alaska.! Due to
shallow water, high tides and some-times stormy weather, the ships
anchor 114 to 3 miles from port and discharge their cargo at end of
ship’s tackle to Lomen’s barges which are then towed by tugs to the
beach.* Adverse weather conditions may delay discharging a week.
The cargo is discharged from barge direct to the beach or to warehouse
platform by cranes or manual labor at Nome and Teller,® and some of
it is delivered to consignees located there. Oil cargo is pumped from
tanks on barges through a pipeline to storage tanks. Lomen’s rates
include stevedoring costs, and terminal, handling and storage charges.

The foregoing ship-to-shore lighterage service is covered by Tariff
No. 18.

The remainder of the cargo is assembled and reloaded in barges for
shipment in Lomen’s coastal service which extends North to Kotzebue
and Southto Unalakleet. Inbetween,callsaremade at other outports,
including Shishmaref and Wales under hazardousand expensive land-
ing conditions, due to shallow water and tide action.® This coastal
service is covered by Tariff No. 17.

Lomen (and Alaska Steam) meet competition from air freight lines
serving Nome direct from Fairbanks and Anchorage, Alaska. This
service, which almost doubles each year, carries all of the dry goods
shipped to Nome, and substantial amounts of liquor, beer, fresh meats
and vegetables, and small machinery. This competition, plus the fact
that no major construction projects are in view at this time, leads
Lomen’s manager to predict a decrease in traffic during 1966.

Lomen is also in the retail mercantile business, and sells Standard
Oil Company products on a commission basis. It carries a consider-
able inventory of lumber, machinery and supplies primarily to main-
tain its own facilities.’

Lomen’s stated purpose in filing Tariff No. 17 was to afford shippers
the benefit of more favorable conditions which had resulted in certain
decreases in costs, and to make some increases where operating ex-

8 Alagka Steam calls at Teller once and at Nome three times a year, during the ice-free
months off June-October.

¢ Lomen’s fleet consists of six steel and one wooden barge, and three tugs. This equip-
ment is pulled out of water for overhaul after each season.

5 An additional barge is sent to Teller containing a crane and forklift truck.

¢ At Wales, for instance, it 18 necessary to detach barge from tug and work it in to
beach with “skin” boats.

71t was testifled that no one. else was willing and/or financially able to engage in this
type of business due to the heavy inventories required. In 1965 its gross profit from non-
carrier operations was $44,001.

9 FM.C.
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perience and conditions tended to increase costs, as at Shishmaref and
Wales. On cargo transported between Nome and the Teller area (rep-
resenting over 50 percent of the traffic) the reduction amounted to
3 percent. On return trips to Nome the rates were reduced by 25
percent. Applying the Tariff No. 17 rates to the 1965 volume of
traffic, there would be a reduction in revenue of $41.44 or 0.07 percent.

Lomen explained that Tariff No. 18 was designed (1) to update and
consolidate the existing tariff, which included several supplements;
(2) to harmonize commodity classifications with those of Alaska Steam
so that computerized billing could be made by IBM machines; and
(3) to make minor rate adjustments to equalize cost increases since
rates were last adjusted, in 1960. Longshore labor wages, which
represent 441, percent of operating costs, have risen approximately
60 percent since the last rate adjustment. The items in Tariff No. 18
producing 77.7 percent of the revenue remain unchanged. They
represent nearly all of the subsistence commodities moving in sub-
stantial volume, such as groceries and cargo N.O.S. Tariff No. 18
rates, if applied to traffic moving during 1965, would result in an in-
crease in revenue of $2,703 or 1.5 percent. The combined results
under both tariffs would be an increase of 1.1 percent. Lomen em-
phasizes that there was no intent to secure a general revenue increase.

The lighterage rates in Tariff No. 18 compare favorably with those
of barge lines operating to the North and South of Lomen’s area;
ie.,, B. & R. Tug & Barge, Inc. which serves points North of Shish-
maref, and Alaska Rivers Navigation Company which operates out
of St. Michaels and Unalakleet and South to Yukon River points.
Conditions affecting the operations of the three companies are com-
parable, such as weather, labor, equipment used, cargo carried and the
general economy.

Lomen submitted revenue and expense figures for 1964 and 1965
which showed that their lighterage operations were being conducted at
a loss. Although there was a net profit from combined carrier and
non-carrier operations in 1965 of $56,933 before taxes, there was a net
loss of $14,159 on the lighterage operations here involved.! The new
rates would reduce this loss by only $2,700.

The Field Auditor of the Commission in Seattle testified that the
revenue and expense figures submitted by Lomen were accurate ac-
cording to his audit of the underlying records. From them he con-
structed a rate base for the property and equipment devoted to lighter-
age operations, following General Order 11:

8 The loss would be $14,627 if expenses were allocated on the General Order 11 basis.

9 FM.C.
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Book cost of property and equipment_ . _______ $83, 831
‘Working capital - N 23,403
Ratebase_______.___ - 107, 234

The revenue necessary o yield a return of 10 percent on this rate
base would be $10,723. The net loss for 1965, on the General Order
11 basis, exceeds this theoretical return by $3,900.

Lomen takes issue with the depreciation theory of General Order 11,
and the method of figuring working capital, i.e., allowing one-twelfth
of operating expenses. It points out the unusually large amount of
accounts receivable, $276,034,° carried on its books in 1965,the fact that
it does not operate the full 12 months, and the fact that for 1946, the
Commission’s predecessor approved a figure of $63,514.39 as working
capital. Rates Between Places In Alaska, (1948) 3 U.S.M.C. 33, 39.

Inasmuch as there was no other evidence adduced on the rate base,
and 1t is clear that Lomen is earning no return on a minimum rate
base, it is not necessary to make any findings on the subject.

Finally, a word concerning Lomen’s position that the effect of the
suspension herein, if continued during the period stated in the order
(June-September), would actually increase its revenue, and accord-
ingly increase the rates payable by the shippers and consignees.

The Commission’s order suspended the increases in Tariffs 17 and
18 from June 1, 1966, until October 1, 1966, unless this proceeding 1s
concluded prior to June 1. However, it did not suspend Tariffs 17 and
18, which cancelled the respective tariffs previously in effect. There-
fore, the only legally applicable tariffs are and will be Tariffs 17
and 18.1°

Lomen points out that several of the commodities whose rates were
suspended in Tariff 18 would have to take higher Freight, N.O.S,,
rates. This is so because during the suspension period the lower sus-
pended commodity rates in Tariff 18 cannot be applied. Lomen
figures that this would result in an increase in revenue to it of ap-
proximately $3,100.

It is confidently expected that this situation will not arise because of
the ample time remaining for final decision between now and June 1,
1966.

9 Respondents attribute this large figure to the so-called ‘grub-stake” economy still
lingerinng in the area, under which debts are settled only once a year. There is no alloca-
tion made to lighterage operations in this amount.

10 This interpretation of the effect of the suspension was given to Lomen’s Trafic Man-
ager by the Commission’s Bureau of Domestic Regulation,

9 FM.C.
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Urrmmate Finoinegs aAND CONCLUSIONS

Upon consideration of the foregoing facts it is found and concluded
that the rates under suspension herein will be just and reasonable and
otherwise lawful; and that the establishment of said rates will not
violate the terms of the Commission’s order in Docket No. 969.

Ordered, that this proceeding is hereby discontinued.

(Signed) Gus O. Basmawm,
Presiding Examiner.
Arriz 12, 1966.

9 F.M.C.
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Docker No. 1187

Repucep Rates oN MACHINERY AND TRACTORS FrOM UNITED STATES
ATLanTtic Ports To Ports 1N PuerTo Rico

Docker No. 1187 (Sus. 1)
FortHER REDUCTION IN RATES ON MACHINERY AND TRACTORS
From Unirep States Ports To Porrs 1N PurrTo Rico

Decided May 9, 1966

Fifty-cent rates of North Atlantic carriers not found to be “unjust or unreason-

able.”

Rates of North Atlantic carriers fixed at fifty cents.

Forty-three cent and thirty-seven cent rates of SACAL and thirty-seven cent rates
of TMT found to be “unjust and unreasonable” as violative of section 16 First

of the Shipping Act, 1916.
Rates of SACAL and TMT fixed at forty-eight cents except on road scrapers.
Twenty-eight cent rates of SACAL and TMT on road scrapers not found to be
‘‘unjust or unreasonable.”

Homer 8. Carpenter and Edward T. Cornell for respondent TMT
Trailer Ferry, Inc. (C. Gordon Anderson, Trustee)..

John Mason for respondent South Atlantic & Caribbean Line, Inc.

John Mason and Harvey Flitter for respondent Seatrain Lines, Inc.

Robert Kharasch and Amy Scupi for respondent American Union
Transport, Inc.

C. H. Wheeler for respondent Sea-Land Service, Inc.

Sidney Goldstein, F. A. Mulhern, Arthur L. Winn, Jr., Samuel H.
Moerman, J. Raymond Clark and James M. Henderson for intervener
Port of New York Authority.

Donald J. Brunner and Robert J. Blackwell as Hearing Counsel.

ReporT
By tue Commssion (John Harllee, Chairman; Ashton C. Barrett,
James V. Day, Commissioners) :
Docket No. 1187 is an investigation into the lawfulness under the
Shipping Act, 1916 (the Act), and the Intercoastal Shipping Act,
9 F.M.C. 465
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1933 (the 1933 Act), of reduced rates on heavy machinery moving
from United States North Atlantic and South Atlantic ports to ports
in Puerto Rico. Also under 1nvest1gat10n is the question of whether
any rate differentials between carriers in the trade should be estab-
lished.

There are two classes of respondents involved: (1) those operating
from North Atlantic ports to Puerto Rico which includes Sea-Land
Service, Inc., Puerto Rican Division (Sea-Land), American Union
Transport, Inc. (AUT), Seatrain Lines, Inc. (Seatrain), and Motor-
ships of Puerto Rico (Motorships); and (2) those operating from
South Atlantic ports to Puerto Rico which includes TMT Trailer
Ferry, Inc., C. Gordon Anderson, Trustee (TMT), and South Atlantic
& Caribbean Lipes, Inc. (SACAL). The Port of New York Au-
thority (New York) intervened.

Subsequent to the institution of Docket No. 1187, SACAL filed a
further rate reduction which was allowed to go into effect and placed
under investigation in Docket No. 1187 (Sub. 1).

Hearings in both proceedings were held before Examiner Herbert
K. Greer who issued separate Initial Decisions to which exceptions and
replies were filed. Oral argument was heard in 1187. None was re-
quested or held in 1187 (Sub. 1).

Because, as shall be developed below, the lawfulness of SACAL’s
further reduction is inextricably related to the rates of the other car-
riers in the U.S./Puerto Rico heavy machinery trade, Dockets 1187
and 1187 (Sub. 1) are here consolidated for decision.

The Rate Background

The rates on heavy machinery from Atlantic ports to Puerto Rico
had, with some exceptions, remained stable for a period of years.
On Apr11 9, 1964, Sea-Land filed a reduced rate. This.action triggered
a series of rate reductions by the other respondents. The first round
of reductions was as follows :

Carrier Existing Reduction Reduced | Terminsl | Effective date | Total after
rate filed rate charges reduction

Cents Cents ‘Cente Cents

55 | Apr. 9,1964 48 2 | May 27,1964 50
55 | Apr. 21,1984 48 2 | June 17 1964 50
55 | Apr. 27,1964 48 2 | May 28 1964 50
55 | June 16,1964 . 48 2 | July 16 1964 50
50 | Apr. 29,1964 43 0 | May 29 1964 43
50 | May 11,1964 43 0 | June 10 1964 43

The South Atlantic carriers did not require heavy lift charges be-
cause of their roll-on/roll-off service, and to counter this advantage
North Atlantic carriers modified their heavy lift charges to exempt
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most of the commodities here in question effective April-May 1964.

Sea-Land, in a further attempt to eliminate the rate differential of
approximately 7 cents in favor of South Atlantic carriers, filed a
second reduction to 41 cents plus 2 cents terminal charges and in-
surance, effective July 21, 1964. Other North Atlantic carriers did
not meet this reduction. TMT, however, filed a further reduction to
37 cents per cubic foot to maintain the differential. SACAL also
filed a reduction to 37 cents per cubic foot, later withdrew the reduc-
tion, subsequently republishing it, at which time it was placed under
investigation in Docket 1187 (Sub. 1).

To prevent a possible rate war, the Commission suspended the TMT
37 cents rate until December 5, 1964, and the Sea-Land rate of 41
cents until November 20, 1964, which suspense dates both Sea-Land
and TMT agreed to extend 24 days. At the close of the hearing in
1187 (Sub. 1) and at the present time, the North Atlantic carriers
charge 48 cents per cubic foot plus 2 cents terminal charges (arrimo),
not including insurance; and the South Atlantic carriers charge 37
cents per cubic foot, including terminal charges and insurance.

The respondents have filed and defend the lawfulness of rates on
heavy machinery (except road scrapers) at the following levels:

TMT oo 37 cents per cubic foot, including arrimo and insurance.
SACAL 43 cents per cubic foot, including arrimo and insurance.
37 cents in 1187 (Sub. 1).

Sea-Land ——__.______ 41 cents per cubic foot, plus arrimo (2 cents) and insur-
ance.

AUT 48 cents per cubic foot, plus arrimo (2 cents). and insur-
ance.

Seatrain . _________ 48 cents per cubic foot, plus arrimo (2 cents) and insur-
ance.

Motorships ________ 48 cents per cubic foot, plus arrimo (2 cents) and insur-
ance.*

*Motorships did not appear to defend the rate.

TMT and SACAL have filed and defend specific commodity rates
on road scrapers of 28 cents per cubic foot.

The Competitive Situation

The Atlantic-Puerto Rican trade is overtonnaged.

All respondents have equipment capable of handling and trans-
porting heavy machinery, although some limitations on size and
weight of cargo restricts North Atlantic carriers in handling the
largest and heaviest items.

The Puerto Rican trade in heavy machinery has increased during
past years.

9 F.M.C.
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For the year 1963, carriage.of heavy machinery by respondents was
as follews:

Tons Total revenue

TMT:
gmm 1J&(i:ksolnvﬂle fees , 639.
. From Miam: ‘263, $268, 712, 95
SACAL:
From Jacksonville
iami 103, 628. 32
From North Atlantic po:
T. 15, 526. 80
Seatrain 6,223.28
Sea-Land

Most of the heavy machinery carried by respondents other than TMT
was used equipment originating near the port.

During 1963, TMT carrled heavy machinery and received revenue.
therefor from points of origin where rail rates were:
(a) Favorable to New York— oo ____ $23,167.27 ( 9 percent).
(b) Equal, New York or Jacksonville 150,628, 98 (60 percent).

[“equalization territory”].
(0) Favorable to Jacksonville. .. - 67,956, 091(27 percent).

1 Includes cargo originating in the Miami area.

The port of origin of the remainder of the heavy machinery was not
determined.

AUT operates a weekly break-bulk service with two C1-B vessels
on a fortnightly turnaround. Beginning August 24, 1964, AUT has
sailed from New York to Puerto Rico, calling at Baltimore and
Philadelphia northbound. During 1964, AUT experienced an in-
.crease in carriage of heavy machinery which it attributed to modifi-
cation of heavy lift charges and reduction in rates from 55 to 48 cents
a cubic foot.

Seatrain operates vessels designed to carry railroad cars, trailers
and other containers, lifted to and from the vessels by specifically
installed shore-based cranes having a lifting capacity of 125 tons.
The Puerto Rican installation, although completed in June 1964,
cannot be fully utilized because of inadequate electric power and the
nonavailability of such equipment has an effect on Seatrain’s loading
and unloading costs at San Juan. Seatrain’s vessels have a service
speed of 16.5 knots and make the passage from Edgewater, New
Jersey, to San Juan, Puerto Rico, in 4 days. A weekly sailing in
each direction is maintained. Noncontainerized traffic, including that
similar to heavy machinery, is usually carried in “broken stowage”
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space resulting from irregular lengths of rail cars, trailers, and other
containers.

Sea-Land has a separate Carcarrier Division specializing in the
handling and transporting of vehicles and large equipment on a vessel
adapted to that type of cargo at substantial cost. It operates one
vessel, SS Detroit, sailing between Port of New York and San Juan,
Puerto Rico, on a 9- 9- 10-day sailing frequency. The Detroit has
operated with substantial free space, and on 80 percent of the 1963
voyages free space averaging approximately 35 percent of total space
southbound.

TMT operates a roll-on/roll-off tug and barge service, the tugs
towing converted LSTs. The tugs are not owned by TMT but used
under a contract with the Florida Towing Corporation at a cost of
$17,500 per round voyage tow for tugs with a rated horsepower of
1,600, and $16,500 for tugs of lesser horsepower. During 1963, TMT
operated four barges with a sailing every 5 days from Jacksonville
to San Juan, thence to Miami, and returning to Jacksonville. Dur-
ing 1964, an additional tug was added to determine the possible
economic operation of a direct service from Jacksonville to Puerto
Rico and from Miami to Puerto Rico, with one weekly sailing from
each, Florida port. TMT’s equipment is not new but is capable of
performing the job to which it is assigned. In the tug and barge
operation, occasional breakdowns occur and rough weather causes a
reduced speed. Shippers have complained when shipments were
delayed. Average speed is approximately 7 knots.

SACAL operates the MS Floridian in a weekly common carrier
service between Miami, Florida, and San Juan, Puerto Rico, departing
from Miami each Friday, arriving at and departing from San Juan
the following Monday, and arriving at Miami on the return voyage
each Thursday.

The MS Floridian is a roll-on/roll-off vessel having one cargo hold
with access through the stern. She is twin-diesel powered, 360 feet
long with a 52-foot beam and gross tonnage of 4,684 tons. Speed is.
16.5 knots. Cargo carried on deck is lifted on and off by a shore
crane. The ramp used to load and unload the hold is provided at
each port at the expense of respondent.

SACAL obtains its vessel under a charter agreement with Con-
tainerships pursuant to which Containerships shares in profits realized
by respondent’s operation of the vessel, if any profit is realized.

SACAL’s vessel capacity is as follows:

9 F.M.C.
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SACAL wvessel capacity

Revised by TMT
to reflect actual
[In measurement tons] consist of
trailer cargo

In trailers (32 at 1,900 cubic feet) .o __ o ____ ——

13 reefers at 1,500 cubic feet —_—— e 487.5

19 dry at 1,900 cubic feet_ - -— - ——  902.5

In small boxes (32 at 66 cubic feet) e - 47.5
Underdeck racks (7racks): 1rack _________._______________________ 22.5
Breakbulk space e e 261. 8
Automobile deckload (no broken stowage) _._.________________________ 1,325.0
Total e 3, 046. 8

The tug and barge service of TMT is directly competitive with
SACAL’s service between Miami and San Juan. SACAL’s rate is
used from Jacksonville as well as Miami; however, a substituted serv-
ice is used from Jacksonville to Miami. SACAL does not now compete
with the North Atlantic carriers for the carriage of heavy machin-
ery. Virtually all of its heavy machinery originates in Southern
Florida.

SACAL is a member of a corporate complex controlled by the China,
International Foundation, a charitable organization. Within the cor-
porate complex is the United Tankers Group composed of United
Tanker Corporation, parent of five subsidiary corporations, and the
United Tanker, Limited, parent of six subsidiary corporations. One
of the subsidiary corporations, United Maritime Corporation, serves
all associated organizations as the “overhead” corporation handling
major payrolls, except ships’ payrolls, the rent for the New York office,
basic light, heat, power and telephone expense and group insurance
and pensions. Among the employees of the United Maritime Corpora-
tion are persons devoting full time to SACAL’s affairs. The salaries
of these individuals are billed direct to SACAL, which also bears its
own professional and auditing fees, direct communications expense
both at the New York office and as incurred by its agents, the salary of
its San Juan freight solicitor and his office expenses, and miscellaneous
other items directly attributable to SACAL’s operation. In addition
to direct expense, SACAL shares other expenses with affiliated com-
panies based on a formula of longstanding and which considers gross
assets, annual revenues, and time devoted to the affairs of the particu-
lar company by the executives or other employees. These factors are
weighed respectively, 15, 25, and 60 percent. The method of alloca-
tion is used by all affiliates and for all corporate purposes, including
income tax. It hasbeen used in a proceeding before the Renegotiation
Board and an independent auditor has not questioned it.

9 F.M.C.
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In the heavy machinery traffic direct from Miami to San Juan,
SACAL outcarried TMT by almost four to one. However, TMT is
the predominant carrier due to inland freight differences favoring
Jacksonville.

Shippers select the carrier for transportation of heavy machinery
primarily, but not exclusively, on the basis of total cost of transpor-
tation from point of origin to destination.

Puerto Rican distributors for International Harvester Company,
producers of heavy machinery, would change from TMT to a North
Atlantic carrier if transportation costs were equal because self-
propelled vessels are faster and more dependable.

West India Machinery and Supply Company, distributors of heavy
machinery in Puerto Rico, would select North Atlantic carriers if
transportation costs were equal preferring the “separate vessels” over
a tug and barge operation.

Caterpillar Americanus, a shipper of heavy machinery, provided ap-
proximately 38 percent of TMT’s revenue for carriage of heavy ma-
chinery during 1963. In addition to lower transportation costs, this
shipper finds it advantageous to use the TMT roll-on/roll-off service
because of savings in cost of preparation for shipment and reassembl-
ing the parts at destination. This shipper would remain with TMT
if total transportation costs were equal in appreciation to TMT for
initiating the roll-on/roll-off service in the trade, but would use another
carrier if it offered a positive improvement in overall transportation
or if customers preferred another service.

The rate of 28 cents per cubic foot for road scrapers, a reduction for
that commodity not applied to other heavy machinery, was first estab-
lished by TMT because at a rate of 50 cents per cubic foot, a dispropor-
tionate cost fell on road scrapers. The cubic measurement of the item
was extremely high as compared with other heavy machinery, while
the cost of handling was the same. SACAL reduced its rate on road
scrapers from 50 cents per cubic foot to 28 cents per cubic foot to re-
main competitive with TMT, after an important shipper of that item
had threatened to take its business to TMT unless the reduction was
made. This reduction was effective March 28, 1964. On North At-
lantic carriers, road scrapers are shipped in compact packages which
greatly reduce their cube.

Costs of the Carriers
Seatrain presented no cost data, and there is no evidence relating

to the rate filed by Motorships.
Sea-Land, Carcarrier Division, shows a net profit of $75,428 for

1963. No heavy machinery was carried during this period.
9 F.M.C. —
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AUT operated at a loss during 1963. Total expenses were $5,917,642
and 287,718 revenue tons were carried. Fully distributed cost for a
revenue ton was $20.55. Out-of-pocket cost for heavy machinery was
$7.07 per ton or approximately 18 cents per cubic foot.

TMT’s total expenses for 1963 amount to $3,952,809, and it handled
266,416 revenue tons of cargo, realizing a profit of $403,126.51. Aver-
age fully distributed cost as found by the Examiner for carrying a
measurement ton is $14.15 or 3514 cents per cubic foot.? Fully dis-
tributed cost as found by the Examiner for handling heavy machinery
is$11.56 per measurement ton (29 cents per cubic foot).* This is lower
than the average cost as heavy machinery consists of large wheeled
units and lends itself to faster and less expensive handling than other
cargo in a roll-on/roll-off operation.

For the calendar year 1963, SACAL suffered a loss of $192,216.
SACAL’s loss is not attributable to carriage of heavy machinery.
During the calendar year 1963, SACAL received a gross revenue from
the carriage of this commodity of $103,628.32, approximately 4 percent
of its total operating revenue. General and Administrative (G. & A.)
expense totaled $261,278, interest $23,644 and doubtful notes $1,934.
During the fiscal period July 1, 1963, to June 30, 1964, SACAL real-
ized a profit of $187,152 with G. & A. expense reported at $183,035,
depreciation $25,447 and interest $20,101. During the calendar year
1964, profit was $99,426 (exclusive of supplemental charter hire of
$30,000 paid under agreement with Containerships, due for the first
time as respondent showed a calendar year profit). G. & A. expense
for the calendar year 1964 increased to $239,316.

SACAL’s fully distributed cost for handling all cargo in 1963 was
approximately 40 cents per cubic foot but for the period July 1, 1963,
to June 30, 1964, it was reduced to approximately 36 cents per cublc
foot.

At the rate of 37 cents per cubic foot, heavy machinery will produce
a revenue of $14.80 per measurement ton (40 cubic feet to 1 measure-
ment ton). SACAL computes its July 1, 1963, to June 30, 1964, fully
distributed cost for transporting 1 ton of heavy machlnery in the fol-
lowing manner:

2 SACAL contends this should be at least $14.51 or 36 cents per cubic foot.

8 SACAL contends this should be 30 cents per cubic foot.

9 F.M.C.
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Miami San Juan General Total

Wharf8ge . oo oo oo e ee e cemem e ————— $0.10 $0.20 $0.30
Handling _ oo eeeeeeae ) U 3 P 1.35
Stevedoring . oo oo ceecmmmememm—————— .07 .06 .13
ABeNncy _ . oo e - .59 37 .96
Miami clerical overtime _ ..o /2 PO .02
Vessel @XPenSe. - - oo oo cmcccmim e ccceccmcmem e e e e e 6.96
Other port expense._ aeoeloneens .14
DOCKAGE - - o oo oo ceecccmceccmmmmmmmmmmmn|emmmaem e eceean 11
G.& A.: Interest . .| ee 1.32
Depreciation____..._...._... . .03
Agency fee and brokerage. _ - oooocooeooooo el .16 .16
Marine inSurance, Cargo. - - cocoocccconomnmmammmmameemelacemcomamefacccccaean L1l .11

Ot . o oo oo cmeemee—aa 2.13 .63 8.83 11.59

In determining costs allocable to heavy machinery SACAL allocated
5.7 percent on a revenue pro-rate basis to inbound traffic, 34.5 percent to
outbound automobile traffic (maximum available automobile space
related to total available space), and the remaining 59.8 percent to
general cargo, including heavy machinery.

During the period used by SACAL for a cost basis, and after exclu-
sion of the automobile traffic, its vessel operated outbound at nearly
full capacity, carrying about 155,000 measurement tons on 51 voyages.

SACAL?’s 37 cents per cubic foot rate here at issue includes:

a. Wharfage at Miami, assessed by the port, of 30 cents per 2,000
pounds. SACAL’s experience during 1963 showed a ratio of 4,676.7
measurement tons to 1,605.3 net tons or 2.9 to 1, the wharfage charge on
1 measurement ton being computed at 10 cents.

b. Wharfage at San Juan, assesed by the Port Authority pursuant
to its tariff, or 1 cent per cubic foot or 2 cents per hundred pounds, sub-
ject to a reduction of 50 percent on cargo rolled from the ship to open
areas and delivered to the consignee, a reduction usually applying to
heavy machinery.

¢. Handling charge at Miami of $1.35 per measurement ton per 2,000
pounds, as freighted.

SACAL has an agency cost at Miami of 4 percent of the outward
revenue and at San Juan 214 percent of that revenue. Additional fees
of $100 per voyage at San Juan and $150 at Miami are paid for enter-
ing and clearing. In operating the Floridian, SACAL incurs mooring
cr docking expense at Miami of 3 cents per gross vessel ton per day
and at San Juan of 1 cent per gross vessel ton per day, or $327.60 per
voyage.

Fully distributed costs for handling heavy machinery are less than
the average cost of handling all types of cargo as heavy machinery is
loaded and unloaded by SACAL by the roll-on/roll-off method and the
commodity consists of large, wheeled units which lend themselves
to faster and less expensive handling than other cargo.

9 F.M.C.
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THE EXAMINER’S DECISION

In Docket No. 1187, the Examiner treated separately those rates
which had been suspended and those rates which were allowed to re-
main in effect pending hearing. He noted that under the provisions of
section 3 of the 1933 Act, a carrier has the burden of proving that a
suspended rate is just and reasonable.

Examining the suspended rates of 37 cents (including arrimo and
insurance) of TMT and 43 cent of Sea-Land (including arrimo), he
found the former to be just and reasonable and the latter unlawful as
its proponent had failed to prove that it was just and reasonable.

The Examiner found TMT will realize a substantial profit on heavy
machinery at its reduced rate, and that although the rate is consider-
ably below those rates of its competition, it is not so low as to drive any
carrier from the trade and is supported by TMT’s lower costs of opera-
tion and to some extent by its inferior service.

On the other hand, the Examiner ruled that Sea-Land had failed to
support its proposed 43 cents rate with adequate and appropriate cost
data, and further failed in establishing any justification for its main-
taining a rate 7 cents below that of the other North Atlantic carriers.

The Examiner found that the remaining respondents (AUT, Sea-
train and Motorships, which had 50 cents rates and SACAL, which
had a 43-cent rate) had not been shown to be unable to operate profit-
-ably at those rates. He refused to order these rates altered for the
purpose of improving or equalizing competitive positions in the
absence of a showing that they were unjust or unreasonable.

The Examiner found the separate 28-cent-per-cubic-foot rate on
scrapers published by TMT and SACAL had not been shown to be
unjust or urreasonable and was supported by the fact that the cubic
measurement of road scrapers is extremely high as compared with
other heavy machinery and, thus, as the cost of handling is substan-
tially the same, charging the same rate as for other heavy machinery
would burden road scrapers with a disproportionate cost. To sum-
marize, the Examiner in Docket No. 1187 made the following
conclusions:

1. The suspended Sea-Land rate of 43-cents is not shown to be
just and reasonable and must be cancelled.

2. The suspended TMT 37-cent rate is just and reasonable.

3. The SACAL 43-cent rate is just and reasonable.

4. The AUT, Sea-Land, Seatrain and Motorships 50-cent rates are
just and reasonable.

5. The TMT and SACAL 28-cent road scraper rates are just and
reasonable.

9 F.M.C.
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In Docket No. 1187 (Sub. 1), the Examiner found SACAL’s 37-cent
rate to be lawful because he found it to be :

(1) Compensatory in exceeding fully distributed costs for both all
cargo and heavy machinery;

(2) Not unreasonably wasteful of revenue because SACAL’s
management Treasonably felt it was necessary to meet TMT’s
competition; and

(8) Not competitively destructive because the rate had not been
shown to be likely to drive TMT from the heavy machinery trade,
much less the Puerto Rican trade, and was reasonably related to
SACAL’s costs.

DISCUSSION AND CONCLUSIONS

The 43-cent Rate of Sea-Land

Sea-Land maintains that the Examiner erred in not finding its
43-cent rate just and reasonable, alleging that such a failure is incon-
sistent with the facts that Sea-Land had not carried heavy machinery
and had 35 percent free space on 80 percent of its southbound voyages.
It further maintains that costs of loading and unloading heavy
machinery are similar to those for automobiles which are substantially
under 43 cents.

We agree with the Examiner’s conclusion that Sea-Land has not
maintained its statutory burden of proving the justness and reason-
ableness of its suspended 43-cent rate and find the rate unlawful.
There has been no showing of how and to what degree heavy ma-
chinery could be loaded on Sea-Land’s vessels. As it has not carried
such machinery in the past, this much would of necessity be essential
to support a proposed machinery rate 7 cents lower than that of
the other North Atlantic carriers. Sea-Land’s attempt to support
the 43-cent rate on the ground that the costs of loading and unloading
heavy machinery are similar to those for automobiles, which are
substantially below 43 cents, must likewise fail as the record contains
no comparison of the transportation characteristics of road building
machinery with those of unboxed automobiles.

The 50-cent Rates of AUT, Sea-Land, Seatrain, and Motorships

No party attacked the finding of the Examiner that the 50-cent
rates of the North Atlantic carriers are just and reasonable. The
cost evidence of record shows that while AUT’s overall operations in
1963 were not profitable, it will make a profit at the 50-cent rate over
its out-of-pocket costs for carrying heavy machinery, which carriage
is increasing since the rate reduction and the modification of heavy
lift charges. Seatrain and Sea-Land, as new carriers of this commod-
ity, should be allowed a reasonable opportunity to develop their

8 F.M.C.
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services, particularly at similar rates, even though Seatrain’s present
overall operation may not be profitable (Freight Rates and Practices
in the Florida/Puerto Rico Trade, 7T F.M.C. 686 (1964)). There isno
evidence of record relating to Motorships’ 50-cent rate. Moreover, the
rates are not competitively destructive vis-a-vis the South Atlantic
carriers, being considerably higher than the latters’ rates. Accord-
ingly, we find that the 50-cent rates of AUT, Sea-Land, Seatrain, and
Motorships have not been shown to be unjust or unreasonable and are
lawful.

In the light of the evidence of record, however, that several of the
carriers may not be operating at fully profitable levels at 50-cent rates,
we will fix the minimum rates for the carriage of heavy machinery for
AUT, Sealand, Seatrain, and Motorships at the 50-cent level (/nter-
coastal Rate Structure, 2 U.SM.C. 285, 301-303 (1940)).

The 37-cent Rate of TMT

All parties to the proceeding other than TMT allege that the Exam-
iner erred in finding the 37-cent rate of TMT just and reasonable. We
agree that the Examiner so erred.

The Examiner properly found that at the 37-cent rate TMT could
operate profitably, both with respect to its carriage of heavy machinery
and its overall operation. TMT’s operations are profitable with re-
spect to both overall and machinery carriage even if the figures for its
average fully distributed costs and fully distributed costs for heavy
machinery suggested by its competitor SACAL are used. The Exam-
iner also properly found that the 37-cent rate would not drive any of
the respondents out of the business, particularly in light of the fact
that the North Atlantic carriers had carried only about 5.5 percent of
*he heavy machinery traffic.

Having made these findings, the Examiner concluded that the 37-
cent rate was lawful.

The Examiner properly recognized that the lawfulness of a rate does
not depend upon cost factors alone. He understood that a carrier
cannot utilize a compensatory rate to drive other carriers from a trade.
However, removal from a trade is not the only evil of cost justified
rates which is outlawed by our statutes. We must also strike down all
rates which are unduly or unreasonably prejudicial or disadvantageous
to any person, locality, or description of traffic in any respect whatso-
ever (the Act, sec. 16, First).

As the Examiner correctly found, “the right of a port, or carrier
serving that port, to cargo from naturally tributary areas is funda-
mental and must be recognized. * * *” This right is codified in sec-
tion 8 of the Merchant Marine Act, 1920, which, as a statement of Con-
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gressional policy, although not one specifically appearing in the
statutes we administer, should be, and has been, followed by this
Commission wherever possible. As we stated in City of Portland v.
Pacific Westbound Conference, 4 F.M.B. 664, 679 (1955) :

That section requires, all other factors being substantially equal, that a given
geographical area and its ports should receive the benefits of or be subject to the
burdens naturally incident to its proximity or lack of proximity to another geo-
graphical area.

It is true that in this case “all other factors” are not “substantially
equal” as the South Atlantic ports are closer to Puerto Rico than the
North Atlantic ports, and it is black letter transportation law that a
carrier should be able to utilize its “natural advantage” of a closer
location to port of discharge to charge lower rates than more distantly
situated carriers.

The degree by which such rates may be lower than those from more
distant localities is not open to speculation, however. As was stated
by the Supreme Court in United States v. [llinois Cent. B.R. (263 U.S.
515, 524 (1924)), the mere fact that a “rate is inherently reasonable,
and that the rate from competing points is not shown to be unreason-
ably low, does not establish that the discrimination is just. Both rates
may lie within the zone of reasonableness and yet result in undue prej-
udice.” The difference must be “justified by the cost of the respective
services, by their values, or by other transportation conditions.”

Hearing Counsel have shown on the basis of 1963 carryings that at
48 cents TMT would earn revenue comparable to the revenue it would
earn at 43 cents, even though it lost the traffic “naturally tributary” to
New York. Such “wastefulnes of revenue” should be discontinued.
It is a clear indication that there is no “cost” justification for the diver-
sionary rate in order to maintain a certain revenue level.

Further, in the absence of shipper testimony arguing in favor of the
need for a lower rate, we are unable to conclude that the heavy machin-
ery carriage is of so little “value” to such shippers that a higher rate
might not be justified.

As will be pointed out below, the actual volume of a commodity in
a trade or the relative amount of that volume transported by any par-
ticular carrier is irrelevant if area differentials not supported by
transportation conditions have been shown to exist, as is the case here.
In the absence of differentials supported by such conditions, a carrier
cannot be allowed to utilize its “natural advantage” to the extent that
even 9 percent of the cargo which would naturally move through a
certain port because of lower inland freight rates to that port is di-
verted to another port to which the inland freight rates are higher.

9 F.M.C.
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To do this would be to deprive the port to which inland rates are lower
of its “natural advantage.” .

It would appear to be the proper solution here to fix the rates of the
North Atlantic carriers, including arrimo, at 50 cents, which rate has
not been shown to be unlawful, and the rate of TMT at 48 cents, in-
cluding arrimo, which rate will allow it to utilize its “natural distance
advantage” by retaining all of the cargo from the territory naturally
tributary to it as well as, in the absence of unforeseen circumstances, all
of the Caterpillar Americanus traffic from the equalization territory,
while at the same time preventing it from diverting cargo from North
Atlantic ports where such diversion is not justified by transportation

conditions.

TMT presents various arguments in its reply to exceptions as justifi-
cations for the 37-cent rate. It maintains, in addition to the “cost”
justification rejected above, that the 37-cent rate does not discriminate
against anyone as TMT only serves Florida ports and charges the
same rate for all heavy machinery regardless of origin. It also argues
that it labors under a “service disability” vis-a-vis the other carriers

which entitles it to a differential.
The Interstate Commerce Commission has been upheld by the courts
in its fixing of minimum rates under a provision similar to section ¢ of

¢ Section 4 of the 1933 Act provides in pertinent part:

“Whenever the Commission finds that any rate, fare, charge, classification, tariff,
regulation, or practice demanded, charged, collected, or observed by any carrier subject
to the provisions of this Act is unjust or unreasonable, it may determine, prescribe,
and order enforced a just and reasonable maximum or minimum, or maximum and
minimum rate, fare, or charge, or a just and reasonable classification, tariff, regula-
tion or practice: * * *.”

Section 15(1) of Part I of the Interstate Commerce Act reads:

“Whenever, after full hearing, upon. a complaint made as provided in section 13 of
this part, or after full hearing under an order for investigation and hearing made by
the Commission on its own initlative, either in extension of any pending complaint
or without any complaint whatever, the Commission shall be of opinion that any
individual or joint rate, fare, or charge whatsoever demanded, charged, or collected
by any common carrier or carriers subject to this part for the transportation of
persons or property as defined in the first section of this part, or that any individual
or joint classification, regulation;, or practice whatsoever of such carrier or carriers
subject to the provisions of this part, is or will be unjust or .unreasonable or unjustly
discriminatory or unduly preferential or prejudicial, or otherwise in violation of any
of the provisions of this part, the Commission is hereby authorized and empowered
to determine and prescribe what will be the just and reasonable individual or joint
rate, fare, or charge, or rates, fares, or charges, to be thereafter observed in such
case, or the maximum or minimum, or maximum and minimum, to be charged, and
what individual or joint classification, regulation, or practice is or will be just, fair,
and reasonable, to be thereafter followed, and to make an order that the carrier or
carriers shall cease and desist from such violation to the extent to which the Com-
mission finds that the same does or will exist, and shall not thereafter publish, demand,
or collect any rate, fare, or charge for such transportation other than the rate, fare,
or charge so prescribed, or In excess of the maximum or less than the minimum so
prescribed, as the case may be, and shall adopt the classification and shall conform
to angd observe the regulation or practice so prescribed.”
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the 1933 Act, upon a finding of a violation of a provision similar to
section 16 First of the Shipping Act, 1916.°

In a ¢ase similar to the instant one (New York v. United States, 331
U.S. 284 (1947)), the Supreme Court approved the action of the In-
terstate Commerce Commission in establishing certain rates for sev-
eral carriers upon a finding of a violation of 3(1) of Part I of the
Interstate Commerce Act, even though, as here, there had been no
showing that the existing rates of some carriers were noncompensatory
or that any carrier would be driven out of business. The Court stated,
at page 346:

[T]he power granted the Commission under § 15(1) includes the power to pre-
scribe rates which will substitute lawful for discriminatory rate structures.
If the Commission were powerless to increase rates to a reasonable minimum in
order to eliminate an unlawful discrimination, unless existing rates were shown
to be noncompensatory or unless ruinous competition would result, it would be
powerless to prescribe the remedy for unlawful practices.’

Some cases of our predecessors suggest that “[u]ndue prejudice un-

der section 16 is not shown when the carriers serving the alleged pre-
ferred point do not serve or participate in routes from the alleged
prejudiced point for the movement of the traffic involved.”* This
suggestion is contrary to the New Y ork case, and we will not follow it.
As was observed in the New York case, supra, at pages 342-343:
If the hands of the Commission are tied and it is powerless to protect regions
and territories from discrimination unless all rates involved in the rate relation-
ship are controlled by the same carriers, then * * * §3(1) fell far short of its
goal. We do not believe Congress left the Commission so impotent.

Nor, under the rationale of the New York case, need the facts that
only a small amount of carriage in the trade is of heavy machinery
and the North Atlantic carriers carry little of this traffic prevent us
from setting differentials. In the New York case, less than 6 percent
of the total traffic of all carriers traveled under the contested rates
and the evidence of the inhibiting effect of the relatively higher rates
upon particular shippers was deemed unimportant. As the Supreme
Court said, “We assume that a case of unlawful discrimination against

8 Section 3.(1) of the Interstate Commerce Act reads:

“It shall be unlawful for any common carrier subject to the provisions of this part
to make, give, or cause any undue or unreasonable preference or advantage to any par-
ticular person, company, firm, corporation, association, locality, port, port district,
gateway, transit point, reglon, district, territory, or any particular description of
traffic, in any respect whatsoever; or to subject any particular person, company, firm,
corporation, association, locality, port, port district, .gateway, transit point, region,
district, territory, or any particular description of traffic to any undue or unreason-
able prejudice of disadvantage in any respect whatsoever: Provided, however, That
this paragraph shall not be construed to apply to discrimination, prejudice, or dis-
advantage to the trafic or any other carrier of whatever description.”

6o the same effect, see Ayrshire Corp. v. United States, 335 U.S. 573, 594 (1949).
1 Celifornia Packing Corp. v. States Steamship Compaxny, 1 U.S.S.B.B. 546, 547 (1936) ;
gee also American Peanut Corp. v. M & M Transpt. Co., et al., 1 U.S.8.B. 78 (1925).
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shippers by reason of their geographical location would be an unlaw-
ful discrimination against the regions where the shipments originate.
But an unlawful discrimination against regions or territories is not
dependent on such a showing.” (New York v. United States, supra,
at 308.) :

The existence of a “service disability” alone would not be sufficient
to justify a differential of TMT’s rates below those of the other car-
riers.® Moreover, the record does not show that such an alleged dis-
ability exists.

Although some shippers complained when TMT’s shipments were
delayed during rough weather because of its tug and barge form of
operation, there is no real showing that transit time is important to
shippers and receivers of the subject commodities. In fact, one of
the main shippers of the commodity here in question, Caterpillar
Americanus, which provided approximately 38 percent of TMT’s rev-
enue for carriage of heavy machinery, stated it preferred TMT’s
service to that of the North Atlantic carriers even at equal rates.

TMT’s rate is therefore not just and reasonable under section 4 of
the 1933 Act as it is “unreasonably prejudicial” to the North Atlantic
ports under section 16 First of the Shipping Act, 1916. It diverts
cargo from naturally tributary areas without sufficient transportation
justifications. The minimum rate of TMT for the carriage of heavy
machinery (except road scrapers) is fixed at 48 cents, including
arrimo.

There is another consideration which supports the requirement that
TMT raise its rate from 37 to 48 cents, even though the 37-cent rate
appears to be fully compensatory. The Commission has recently
adopted in Docket Nos. 1145, 1167—ZReduction in Freight Rates on
Automobiles—North Atlantic Coast Ports to Puerto Rico; Reduced
Rates on Automobiles—Atlantic Coast Ports to Puerto Rico, the rate-
making principle long recognized by the courts that some commodities
be required, because of the public interest, to bear more than their full
share of allocated costs.® The needs of the Puerto Rican economy and
its dependence upon the Continental United States have been detailed
in Docket Nos. 1145, 1167. As the Commonwealth there testified, it
was aware that additional cost burdens might be placed upon certain
cargo by the requirement that rates for high-valued commodities
“should be such as not only to cover the cost of the movement * * * |
but sufficient also to support some share of the costs of the movement
of basic commodities * * *.” Tt further stated that it believed “such
ratemaking practices are necessary for the overall growth and health
of the economy of Puerto Rico” (Docket 1145, 1167). Although

8 See Report on Remand, Docket No. 1167, Reduced Rates on Automobiles—Atlantic
Coast Ports to Puerto Rico, served Nov. 16, 1965.

®B. & 0. R. Co. v. United States, 345 U.S. 146 (1953) ; Government of Guam v. Federal
Maritime Commisgsion, 329 F. 2d 251, 254 (D.C. Cir. 1964).
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the Commonwealth did not actively participate in this proceeding, it
has often brought to the Commission’s attention the necessity of the
carriage of low-value commodities at low rates for the general welfare
of the economy of Puerto Rico, and that a rate adjustment requiring
the carriage at such low rates has legal support has been amply
demonstrated.

The raising of TMT’s rate for heavy machinery will have the bene-
ficial effect of requiring such machinery to subsidize the carriage of
goods essential to the Commonwealth’s needs.

The ocean freight at the 87-cent rate is less than 1 percent of the list
price plus marine insurance of heavy machinery. The ocean freight
need not and should not be so low. Machinery has historically paid
higher rates which yield revenue needed by carriers to support cargoes
which are not fully compensatory. Shippers in the past have not pro-
tested such higher rates, nor, as noted above, have they done so in this
proceeding. There has been no indication that traffic carried by TMT
will in any way be reduced by requiring its rate to be raised to 48 cents
other than to allow North Atlantic cargo to travel through naturally
tributary ports.

Thus, we must also declare TMT’s 37-cent rate unlawful as unjust
and unreasonable within the meaning of section 4 of the Intercoastal
Act because it involves a service of great value to the shipper for which
the shipper could and would pay higher rates. The 87-cent rate
attracts to TMT virtually all of this high value, historically high-rated
cargo which otherwise could help support low-rated freight which
moves via other carriers in the Puerto Rico trade. As noted on page
15, supra, TMT will lose no revenues at a higher rate. In fact, TMT
will in no way be injured by such higher rate other than by the loss of
some traffic naturally tributary to North Atlantic ports to which, under
the evidence on this record relating to costs, value of service and other
transportation considerations, it is not lawfully entitled.

The SACAL 43- and 37-cent Rates

~ We find that both the 43- and 37-cent rates of SACAL for the car-
riage of heavy machinery are compensatory. TMT, although not
excepting to SACAL’s 43-cent rate, excepts to the Examiner’s finding
that SACAL’s 37-cent rate is compensatory. It alleges that the Ex-
aminer erred in treating SACAL’s cost as based upon a reasonable
use figure of 80 percent, in applying the cost of TMT’s stevedoring
expenses to SACAL’s operation, and in accepting SACAL’s allocation
of general and administrative expenses. TMT argues that the com-
putations were actually improperly based upon maximum capacity
of SACAL’s vessel ; that as SACAL’s stevedoring is performed under
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a special contract with its agents, TMT’s stevedoring cost experience
cannot be applied to SACAL’s operation; and that since SACAL’s
allocation of general and administrative expenses results in a much
smaller percentage of total vessel operating expense than that made by
itself, AUT and Sea-Land, it requires justification.

We find these allegations to be without merit. The 37-cent rate is
compensatory even if the highest stevedoring cost of record is used
($3.22 per measurement ton, excluding automobiles). SACAL’s allo-
cation of administrative expense is proper because of its peculiar type
of operations and is in line with that of other carriers. The Exam-
iner’s “costing” of SACAL’s traffic at full vessel utilization was proper
as SACAL enjoys virtually maximum utilization on its southbound
leg.

However, we find both the 43- and 37-cent rates of SACAL to be
“unjust and unreasonable” under section 4 of the 1933 Act. There
is no justification of such rates in terms of “cost” or “value of service.”
In fact, as there is no showing of the likelihood of the generation of
additional cargo at such reduced rates, the reduction would result only
in a loss of revenue to SACAL.

Therefore, we find the 43- and 37-cent rates of SACAL for the
carriage of heavy machinery to be violative of section 16 First and
fix the minimum rate for SACAL for the carriage of heavy machinery
(except road scrapers) at 48 cents, including arrimo.

SACAL, unlike TMT, does carry substantial amounts of general
cargo. The necessity of requiring the raising of the South Atlantic
heavy machinery rates to facilitate the carriage of commodities essen-
tial to the welfare of the Commonwealth of Puerto Rico also applies
to SACAL’s 43- and 37-cent rates, however, because, as we observed
with respect to TMT, the carriage of heavy machinery is a service of
great value to the shipper for which the shipper could and would pay
higher rates. The public interest requires that this be done.

For this additional reason the SACAL 37- and 43-cent rates must
be declared unjust and unreasonable within the meaning of section 4
of the 1933 Act and the rate of SACAL for the carriage of heavy
machinery (except road scrapers) set at 48 cents, including arrimo.

The 28-cent TMT and SACAL Rates for Road Scrapers

As noted above, TMT and SACAL publish a special 28-cent rate
on road scrapers, because the cubic measurement of the item is ex-
tremely high as compared with other heavy machinery, while the cost
of handling is the same; thus, at a rate of 50 cents per cubic foot, a
disproportionate cost falls on road scrapers. Such rate is further
justified because on the North Atlantic carriers road scrapers are
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crated in a compact package which greatly reduces their total cube,

so much so, in fact, that if the 28-cent rate is multiplied by the uncrated

cube and the 50-cent rate by the crated cube, the results are approxi-

mately equal. We find that the 28-cent rates on road scrapers of

SACAL and TMT have not been shown to be “unjust or unreasonable.”
An appropriate order will be entered.

Vice Chairman Jorn S. PaTTERSON, dissenting:

The proceeding in Docket No. 1187 was initiated by an order dated
May 26, 1964, supplemented by orders served July 1, 1964, July 22,
1964, August 3, 1964, and August 10, 1964, ordering an investigation
to be instituted concerning the lawfulness of reduced rates on the
following items of heavy machinery filed by six common carriers by
water in interstate commerce between Atlantic Coast ports of the
United States and Puerto Rico:

Machinery or Machines, Viz:

Earth moving

Land clearing
Road making, grading and parts, N.O.S,, viz:

Angledozers Road rollers
Brush cutters Road scrapers
Brush rakes Root cutters
Bulldozers Rooters

Carry cranes Side dozers
Cranes, excavating Stump splitters
Force feed loaders Tampling rollers
Mobile loaders Trail builders
Power shovels Traxcavators
Road graders Treedozers

Road rippers

Tractor, other than truck
Power units

Road scrapers added by “Second Supplemental Order” served July 22, 1964.

(The above items are referred to herein generally as “heavy machinery”.)

The ordering clause was preceded by an identification of the tariff
pages, filed with the Commission, of each carrier, the proposed rates,
and a statement of the purpose of the investigation. The purpose
was (a) “to determine whether they [the rates] are unjust, un-
reasonable, or otherwise unlawful” under the Shipping Act, 1916
(Act) or the Intercoastal Shipping Act, 1933 (Intercoastal Act), and
(b) to “include the issue of whether there should be a differential
between the machinery rates of the respondent carriers.” The carriers
identified in the heading, as well as Containerships, Inc., were named
respondents, but Containerships, Inc., was later dismissed as a
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respondent. The order served August 3, 1964, suspended Sea-Land’s
rates, and the order served August 10, 1964, suspended TMT’s rates.

The proceeding in Docket No. 1187 (Sub. 1) was initiated by an
order dated December 29, 1964, ordering an investigation to be
instituted concerning the lawfulness of further reduced rates on
machinery and tractors by AUT between New York and Puerto Rico
of 41 cents per cubic foot or $1.25 per 100 pounds. An amendment
served January 13,1965, expanded the proceeding to include a hearing
concerning the lawfulness of further reduced rates by SACL between
Miami and Puerto Rico of 37 cents per cubic foot or $1.20 per 100
pounds. The AUT rate was canceled and AUT was dismissed as a
respondent in Docket No. 1187 (Sub. 1). The ordering clause was
likewise preceded by a statement of purpose to determine whether
the rates are “unjust, unreasonable, or otherwise unlawful.” Section
(18)a of the Act and section 3 of the Intercoastal Act authorize the
Commission to adjudicate the justness, reasonableness, and lawfulness
of the rates contained in the tariff pages filed.

The Examiner’s decisions in both Dockets No. 1187 and No. 1187
(Sub. 1) disregarded and did not interpret the “otherwise unlawful”
language of the initiating orders to cover issues under section 16 of
the Act, and neither does my report. Section 16 provides that
whoever violates any provision is guilty of a misdemeanor punishable
by a fine of not more than $5,000. It is considered that for such a
serious penalty a more specific notice than the “otherwise unlawful”
language in the Notice of Investigation is required to conform to
section 5(a) of the Administrative Procedure Act that persons
“entitled to notice of an agency hearing shall be timely informed * * *
of the matters of * * * law asserted.” Respondents did not have
enough notice of the matters of law in section 16. The Examiner
was correct in his decision to disregard. The Examiner also treats
as relevant and interprets section 8 of the Merchant Marine Act, 1920,
in the decision in Docket No. 1187. Interpretation of section 8 is
considered to be a function of the Secretary of Commerce under
Reorganization Plan No. 7 of 1961. Neither section 16 of the Act
nor section 8 of the Merchant Marine Act, 1920, will be considered
herein.

The facts showing the various methods of transportation by
respondents are set out in Appendix B to my report in Docket
Nos. 1145 and 1167, appearing in 8 F.M.C. 404 at page 432, except
for Containérships which no longer operates and was dismissed as
a respondent herein. In other respects the facts of operation stated
in the majority’s report are accepted as accurate. The facts as to the
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fiscal data supplied are stated in Appendix A of this report and in
the majority’s report. This history of rate changes is also recounted
in the majority’s report, and in tabular form as follows:

[Rates in terms of per cubic foot)

Carrler Previous Reduction Reduced | Terminal Effective Total after
rate filed rate charges ! date reduction
Cents Cents Cents Cents
55 | Apr. 9,1964 48 2 | May 27,1964 50
50 | July 21,1964 41 2 { Dec. 18,1964 43
65 | Apr. 21,1064 48 2 | June 17,1964 50
§5 | Apr. 27,1964 48 2 | May 28,1984 50
55 | June 16,1964 48 2 | July 16,1964 50
50 | Apr. 20,1964 43 0 | May 29,1964 43
43 |l 37 0 | Dec. 29,1984 237
50 | May 11,1064 43 0 | June 10,1964 243
43 | Nov. 9,1964 37 0 | Dec. 30,1984 31337

1“Arrimo” and insurance.
2 28 cents for road scrapers.
3 Docket No. 1187 (Sub. 1).

All the facts show that besides the various rate changes substantially
the only things that have happened are:

(1) TMT introduced a tug and barge service, which no one
else provides, with heavy machinery vehicles rolled on and off,
and SACL loads and unloads the same way but uses a self-pro-
pelled ship. All the other respondents lift cargo on and off self-
propelled ships.

(2) SACL and TMT reduced rates on only one class of com-
modities, heavy machinery.

Item (1) has existed for some time (see Dockets Nos. 1145 and 1167),
and the economies and conveniences of the new type of service made
reductions in item (2) possible.

In essence, we have an effort to prove that item (2) violates section
18(a) of the Act and section 3 of the Intercoastal Act.

Based on the record before me in this proceeding, my conclusions
and the reasons for my dissent are as follows:

1. The Examiner was correct in deciding all of the rates, except
those of Sea-Land, were just, reasonable, and lawful, and the excep-
tions to his decision should be overruled.

2. The Commission is not authorized to determine, prescribe, and
order enforced minimum rates for AUT, Motorships, Sea-Land, and
Seatrain until it first finds that the existing rates are unjust or un-
reasonable, and this finding has not been made except as to Sea-Land.
The finding as to Sea-Land is supported because of Sea-Land’s failure
to conform to the requirements of section 3 of the Intercoastal Act.

3. The rates of SACL and TMT are not unjust and unreasonable for
the reasons as stated by the majority that—

9 FM.C.
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a. the higher minimum rates have “the beneficial effect of re-
quiring” specified items of property “subsidize the carriage of
goods” essential to the needs of Puerto Rico;

b. “the carriage of heavy machinery is a service of great value
to the shipper for which shipper could and would pay higher
rates” and “public interest requires that this be done.”

As regards my conclusions, the reasons in support of them and my
dissent are advanced as follows:

1. The exceptions should be overruled.—F or purposes of this report
the exceptions have been summarized to cover four broad categories
of issues to show their effect on conclusions as to justness and reason-
ableness of rates. (The itemized exceptions of the parties are restated
in Appendix B of this report.)

Summarized, the exceptions are:

a. The correctness of the conclusions that the differentials between
the low and the high rates approved is a relevant issue, and each in-
dividual rate is just and reasonable. (Refers to exceptions in Appen-
dix B: A.1;C.2,3,5; D.1-3,9,21-23; E. 1; F. 6, 7.)

b. The correctuess of the findings as to respondents’ costs, the com-
parability of cost items, and of the conclusion resulting therefrom.
(Refers to exceptions in Appendix B: A.2; B.1,2; D. 4-8; F. 4,5.)

c. The right of carriers to be protected from diversion of cargo or
revenue caused by another carrier’s rates. (Refers to exceptions in
Appendix B: B.7; C. 1, 4, 6; D. 10-14, 18-20; E. 2.)

d. The proven differences in service provided by the respondents
and the right to reflect the differences in rates. (Refers to exceptions
in Appendix B: B. 3-5; D. 15-17; E. 3; F. 2, 3.)

It was not possible to classify Hearing Counsel’s exception dealing
with TMT motives for its decision to reduce its rate (F. 1), but to the
extent mental study was given to costs and the effect on the retention
of traffic the exception is irrelevant to rate reasonableness. External
or objective tests must be applied rather than motives or speculations
about officers’ judgment, so the exception will not be discussed.

Underlying the. issues of differentials and cargo diversion (items
a and c¢) are questions as to whether there are such things as fair
shares of cargo to which carriers in various localities are entitled to
as a matter of right, whether a rate differential is lawful which
alters any such fair shares and prevents competition on fair terms,
whether shippers are deprived of inland rate economies by an ocean
rate differential, and whether ports or localities have rights to receive
cargo naturally tributary or inherently belonging to them.

Instead of answering these issues, there seems to be disclosed a
feeling there is something wrong about (1) reducing rates, as reflected.
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in the statements that the Commission acted to “prevent a possible rate
war” and that requests for rate reductions by shippers were accom-
panied by threats; and (2) leaving further ratemaking decisions

to the respondents as reflected in the statement of a need to fix
minimum rates because “several of the carriers may not be operating
at fully profitable levels.” I do not believe these considerations are
either policy tests of justness and reasonableness nor sources of
authority for ordering enforced rates. The injection of these feel-
ings of wrong also seems to imply there is something wrong with
the private economic system and that competition is not to be trusted.
The implication is that the respondents need a champion who will
support giving “new carriers * * * a reasonable opportunity to de-
velop their services.” If there is to be any stability and opportunity
for developments, a government agency must supply it, the reasoning
seemingly asserts. No doubt our private decisionmaking system does
not work perfectly, but without the free rate fluctuation that exists
it would not work at all. It is control-prone interference that
leads to worse distortions. Where, as here, respondents are shown to
be compensated and most have some profit, a Commission order en-
forcing higher rates distorts by diminishing incentives to introduce
competing technical innovations, and by denying the public economies
in total transportation costs. I do not espouse the doctrine that there
ought to be more protection of carriers through regulation of minimum
rates in the context of the highly competitive situation shown by this
record, and in the context of innovations in the methods used to
transport the property involved in this record.

Whatever the feelings or doctrines, we have four specific issues
and conclusions to support rulings and established tests to apply.

a. The rate differentials:

The stated purpose of this investigation is to detérmine whether
there should be a differential between the heavy machinery rates of
respondent carriers. The Examiner held differences have no inde-
pendent significance as tests of justness and reasonableness and the
issue involves only differences in rates for which justness and reason-
ableness is each independently determined. Differences are simply a
byproduct of otherwise lawful rates from different ports or by carriers
with different services. The argument against this position, apart
from natural or inherent rights and cost and service justifications,
seems to be that if the lower rate is successful in attracting or diverting
heavy machinery away from others the test is proven and the differ-
ence must be unreasonable. There is no doubt on the facts of this
record that cargo is diverted to SACAL and TMT which otherwise
would go to the respondents operating out of New York if the dif-
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ferential were what the New York carriers want it to be. SACAL
may equally divert road scrapers from TMT with a 28-cent-per-cubic-
foot rate. Obviously a lower rate for adequate service is going to
attract cargo. If proof of diversion or loss by one group of carriers
or by a locality to another group and locality is all that is needed to
prove unjust or unreasonable rates, this proceeding would end right
here. The facts of diversion were proven. There is no supplemen-
tary proof that the rate-caused diversion will cause the elimination
of competitive conditions or monopoly of all commodity transporta-
tion. The question is solely whether we must prevent the diversion
of heavy machinery through rate orders.

Conversion of such facts and diversion into law violation is pre-
mised on a right to the preservation of the status quo in business
relations which may not be disturbed by a lower rate causing too
great a disparity with higher competing rates. There is no known
right to repose in business relations nor has any authority been cited
establishing the right. Established business relations are entitled,
absent deceptive conduct, to no protection from diversion by the man
with service at a lower rate, and this is what SACL and TMT are
providing. There is no unfair conduct alleged other than that
sought to be inferred from rate reduction. If the reductions are be-
low remunerative levels to drive competing carriers out of business
or otherwise injure them, section 19 of the Act provides a remedy.
Facts showing cargo diversion or loss of revenue or what might
have happened in 1963 under an equal rate structure rather than one
with differentials do not automatically show invasion of rights creating
unjust or unreasonable rates. The fallacy of the position is belief
that economic adjustment must not be accompanied by loss to anyone.

Neither has authority been cited to support the argument on this
record that the Commission must prescribe ocean rate relationships
which preserve the integrity of origin territories naturally tributary
to named places, as argued, and assuming we know what “integrity”
and “naturally tributary” concepts involve. Likewise, no authority
has been cited to support the argument that on compuarable facts
of this record rate differentials should be ordered enforced which pro- -
duce a measure of competitive equality from origin territories.
Proportional Commodity Rates on Cigarettes and Tobacco (6 FMB
48 (1960)) involved a tariff fixing the same tariff rates by one carrier
from all ports in the United States to Puerto Rico, but subject to
deductions from the rate depending on the origin of the commodities
shipped. The deductions applied only to cigarettes and tobacco
products and not to other commodities having the same shipping
characteristics. The deductions had nothing to do with ocean trans-
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portation costs. The board correctly-held that because the “proposed
rates would establish varying charges for identical services” (p. 55)
they were discriminatory. Here we have fixed rates and no deduc-
tions, depending on commodity origins and no varying charges, and
a specialized property having different handling characteristics by
being on wheels or rolling tracks. City of Portland v. Pacific West-
bound Conference (4 FMB 664 (1955)) involved a conference tariff
fixing the tariff rates on all commodities from all Pacific Coast ports
to foreign destinations, but instead of a deduction the difference be-
tween lower inland transportation costs to one port and higher costs
to the chosen port was refunded to the shipper or “absorbed” by the
carrier. The investigation was based on section 15 of the Act and
section 8 of the Merchant Marine Act, 1920. No such choices,
computations, refunds, and statutory provisions are involved here.

City of Mobile v. Baltimore Insular Line, Inc. (2 USMC 474
(1941)) is not authority because the ocean rates established by several
defendant carriers serving many ports were not a fixed amount but were
adjusted so that the lowest combination via any United States port
served by the several carriers will apply via any other port from
which they maintain service. Deductions on specified commodities
were published independently. The case involved equalization issues.
SACL and TMT by comparison make no distinction in rates by refer-
ence to inland points of origin or destination, have fixed rates subject
to no adjustment, and there is no equalization. Any shipper pre-
senting property classified in the tariff is entitled to the stated rate,
with no adjustment.

New York v. United States (331 U.S. 284 (1947)) is not authority
because it dealt with a ‘“class-freight-rate structure” of one region
against another involving many of the country’s largest railroads.
The decision originated with an ICC investigation begun in 1939
inquiring into the lawfulness of “most of the then existing ratemaking
standards for interstate railroad class freight rates in the United
States.” The court held that once an unjust or unreasonable or unjustly
discriminatory classification was found favoring “Official Territory”
over other territories the ICC might then determine and prescribe what
classification would be just and fair. The economic development of
entire regions was shown to be at stake in the proceeding. In this vast
interterritorial rate case it was not possible for the ICC to deal with
the evidence with the precision possible here.

The essential premise of an unreasonable or unjust rate is at issue
and not proven in our proceeding, and the facts are not comparable
because we are concerned only with one rate by two competing carriers
from one or two ports and a single classification of property having
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the same special mobility characteristics. Other cases could be
similarly distinguished.

No authoritative interpretation of justness and reasonableness of
rates has imposed the qualification that rates inducing changed choices
by shippers or carriers and changed ports to be used because of ad-
vantages to shippers are converted from just to unjust or reasonable
to unreasonable. Refunds, adjustments, and other practices may be
unlawful acts, but the problem at this point is solely the reasonable:.
ness of a rate by virtue of its amount alone. The Examiner was
correct in' deciding that the issue of rate differentials is incidental and
other issues such as cost of service and other effects of the rate provide
the tests as to justness and reasonableness. Once lawfulness is found
rate by rate, there is no need for further inquiry.

The precedents equally stand for the proposition, though not stated,
that a carrier may not control traffic from a port it does not serve.
Such control enforced through rate differentials is what the North
Atlantic carriers seek to accomplish. The precedents seen in this light
cancel out their arguments.

b. The cost findings:

The correctness of the findings as to carriers’ costs and the validity
of comparisons has been challenged. If the diversionary effect of
rates is rejected as a test, the rates may still be unreasonable if they
do not supply enough revenue to meet costs of operation. However,
the issue of cost justification fails because the rate of each respondent
either was found compensatory even after all adjustments or was not
found conclusively noncompensatory as a result of the majority’s state-
ment that several carriers “may” not be operating at fully profitable
levels and there was no evidence as to Motorships.

The cost data of SACL and TMT were not directly comparable be-
cause of the differences between self-propelled and tug and barge
operations. Nevertheless, TMT’s audited calendar year 1963 opera-
tions assembled in the same format as a SACL report permitted some
comparison of overall operational data. The staff advised, and I do
not question, that the 37-cent-per-cubic-foot rate was compensatory
of out-of-pocket or direct costs of operation based largely on the fact
that the heavy equipment can be expeditiously loaded and unloaded.
Sea-Land’s data could not be related to the reports required by our
General Order No. 11, but the company had not carried any heavy
equipment described in the record and submitted no data as to what
its costs would be. Its data accordingly would not affect the outcome
of this case as far as other respondents are concerned. AUT showed
a loss for the year 1963 and at existing rates could not cover fully dis-
tributed costs under its methods of operation. The Examiner de-
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cided no further inquiry into differentials is needed if a rate is
cost-justified. Several exceptions point out serious deficiencies and
inaccuracies in the Examiner’s choice of figures and calculations. The
fiscal data was generally so meager, so lacking in comparability, and
at this point about 3 years behind the present situation as to be of little
use. Except for AUT and SACL, no data was furnished permitting
allocation of revenue and expense to the services under review. Use
of nonrecord information through resort to policy and generalized
economic considerations for a reasoned decision is an alternative which
I have taken in this report.

The underlying issues in regard to the cost figures are the same as
with respect to rate differentials, namely, that because of certain rights
to the preservation of an existing status in business relations operating
costs are not controlling in this proceeding. Cost considérations are
subordinate to superior statutory requirements. The issue as to these
rights is the next one.

c. The right to protection from cargo or revenue diversion:

The right to be protected from diversion of cargo or revenue caused
by a carrier’s rates does not exist as a test as noted under topic a, and
the deficient test is not supplied by this record’s cost figures and noted
in topic b. The right to protection is next sought by creating geo-
graphic areas called “naturally tributary”—an expression derived
from section 8 of the Merchant Marine Act, 1920, referring to the
“natural direction of the flow of commerce” and to “freight which
would naturally pass through” ports—to the ports served by the ag-
grieved carriers and by referring to carriers as being “geographically
entitled” to certain cargoes, and by creating a class of cargo inherently
and geographically belonging to a port.

If diversion by rates and cost-supported operations fail as tests,
then rights to have cargo come to certain ports are tests, according to
the argument. Naturally tributary applies to the land side of a
voyage, not to the ocean. It is thought to be wrong to let cargo go
somewhere else “without sufficient transportation justifications.” The
rights are based on the claims of lower inland transportation rates to
a port. Emphasis on inland factors requires disregard of a shorter
water journey from Florida to Puerto Rico and lower rates which
ought to have an equal claim in our reasonings. As far as Puerto
Rico is concerned, “naturally tributary” areas are the seas between
Jacksonville and Miami and Puerto Rico ports. It all depends on
where you start measuring natural flows. The two claims cancel out
each other. Other tests must be used. Cargo undoubtedly goes else-
where 1f any economic advantage of lower inland transportation costs
are lost as the result of enforced use of higher ocean transportation
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rates from another port to the shipper’s ultimate destination. Traffic
is always being “diverted” somewhere else as shippers constantly seek
more advantageous rates. This is a normal process, not to be con-
verted into an unlawful one. The difficulty with the claims is that
they require disregard of rights of shippers to consider their entire
transportation costs in making choices of how to ship and of rights of
ports to be the origin of lower cost ocean transportation. Apparently,
ports may only be the destination of lower cost inland transportation
and have no other rights if the claims are valid, but the effect on
shippers from other localities and other carriers must be considered
too. The record showed that shippers are concerned with their total
transportation costs and with the particular type of service offered.
Localities are concerned with developing as large a use of their ports
as possible.

We ought not to penalize Jacksonville or Miami to avoid penalizing
New York, if the former have something better to offer. Carriers are
concerned with receiving the full benefit of innovating efforts and
economies they are able to offer shippers. We ought not to penalize
SACL and TMT to avoid penalizing AUT, Motorships, Sea-Land, or
Seatrain. Everyone can claim some kind of “inherent” advantage
offsetting inland transportation costs. I would reject any principle
which has the effect of giving superior rights to the use of carriers at
ports where the inland transportation costs are less than to any other
port, regardless of ocean freight costs. Total costs and conveniences
to shippers are also transportation justifications.

A further difficulty with the tributary-territory-rights arguments
is that acknowledgment of merit compels an impossible solution. We
should consider ourselves totally ill equipped to draw the necessary
lines on a map to fix the places where any law of nature implied by
naturally tributary characteristics dictates shipments should not be
diverted from one port or carrier rather than another because of in-
land rates and should consider shippers are much better equipped to
make the choices. .Apart from any supposed natural law, we are
equally i1l equipped to study constantly shifting inland transportation
rates from various inland points to ports.

Neither carriers nor localities have any preordained right by virtue
of such a principle to have cargo come to them and nowhere else based
on inland costs or any other less tangible factor. Shipper choicés and
port and carrier benefits depend on savings to shippers, not on rights
to business protected against diversion when someone has something
better to offer.
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d. The differences in the respondents’ services:

The differences in service provided by the carriers show that two of
them, from the shippers’ points of view, have something better to offer
for transporting heavy machinery, and of these one has a slower tug
and barge service which is no disadvantage to the principal shipper.
The most significant single fact in this record is the difference in the
type of ships used by TMT and to some extent SACL in comparison
with the other respondents. Both roll the vehicles on and off, except
when SACL uses the top deck a mobile shore crane is used. Both are
innovators using new methods. The roll-on/roll-off . method and .the
tug-and-barge combination used by TMT offer heavy machinery
shippers a variety of economies and conveniences shown in the record.

The road scrapers transported were permitted by the shipper to be
rolled on and off in a unit only. When lifted on and off, road scrapers
were disassembled and crated at a greatly increased handling cost.
Ignoring these economies and conveniences causes disregard of appli-
cable principles which will only lead to misallocation of traffic among
carriers suited to handle particular property and to higher than neces-
sary costs of transportation as evidenced by the ordered increases above
compensatory levels. Promotion of different.transportation methods
asa worthwhile objective of government regulatory agency orders may
be an arguable proposition, but economy and cheapness of service is
not arguable. Nevertheless, economy and cheap service has been
treated as though it were arguable; otherwise, a redress in the form of
higher fixed rates is not needed to prevent the innovator from divert-
ing too much heavy machinery to himself. What is accomplished by
intrusion is the imposition of penalties for not using self-propelled
break-bulk carriers for heavy machinery on wheels or tracks. Geog-
raphy and enforced rate differentials replace technical improvement
as an influence on shipper choices. There is nothing just or reasonable
in a rate that substitutes geography for technical characteristics and
economies in the service.

Reference is made in argument to the protection of TMT’s “monop-
oly” on roadmaking machinery accorded by the Examiner and to
the consideration that tug and barge service in the merchant marine is
not exclusive. Of course TMT is not entitled to protection, nor is its
service exclusive. Neither are other carriers entitled to protection.
The achievement of any presently exclusive role is temporary. Its
permanent role was far from proven on this record and was only
assumed from an ability to charge low rates on one class of property.
Even if the exclusive role continues, one need not recoil from the pros-
pect that tug and barge service might well achieve an exclusive place
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if it pays for itself under competitive conditions by providing service
to shippers and if no one else wants to provide the service. Regula-
tion is not required to preserve in the name of lawfu) rates anyone’s.
vested rights to continue as he has traditionally after his economic
justification disappears as a result of technical innovation in the art
of transportation.

SACL to some extent and TMT justify lower rates made possible
by technical innovation, and SACL refers to TMT as having “in-
ferior” service, claimed to be TMT’s by choice. There is no need to
argue superiority versus inferiority, or whose choice is involved.
TMT’s choice of any “self-imposed” inferiority is not significant. The
significant fact is what exists, and, assuming no malpractices, regard-
less of how it got there. The significant choice is the shipper’s choice
to use the service in spite of its quality. Ina free economy and in an
unfranchised trade it is the shipper’s choice that dictates use of what
he finds, and it is the carrier’s choice that decides on how good or bad.
his service is to be and the price he will assign to it. For such rea-
sons it is believed to be poor policy to intrude Commission judgments:
which have the effect of assuring carriers business they can’t get
without competlhve rates.

2. There is no authority to order minimum rates for AUT,
Motorships, or Seatrain.—The proposed rates of AUT, Motorships,
and Seatrain *have not been shown to be unjust or unreasonable and
are lawful”, according to the majority’s report. Section 4 of the
Intercoastal Act provides that “whenever the Commission finds that
any rate * * * charged * * * is unjust or unreasonable, it may
determine, prescribe and order enforced a just and reasonable * * *
minimum rate * * *”. The word “whenever” means that authority
may be exercised to order enforced a minimum rate when and after
the preliminary finding of an unjust or unreasonable rate charged
is made, and not before then. The finding has not been made, but
expressly contradicted. Therefore, the order enforcing a minimum
rate for AUT, Motorships, and Seatrain is not authorized. Sea-Land.
did not furnish any relevant information on which a decision might
be based. Sea-Land’s rate was suspended and under section & of the
Intercoastal Act a carrier whose rate is suspended has the “burden:
of proof to show that the rate * * * is just and reasonable * * *»,
Sea-Land had an obligation to furnish information to meet the burden
of proof, and its failure to furnish is equivalent to a failure to prove
justness and reasonableness. Unjustness and unreasonableness are
established solely by the act of suspension, followed by a failure to
meet the burden of proof required by law.
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Accordingly, AUT, Motorships, and Seatrain have the right to
change the established minimum rate of 50 cents per cubic foot, in-
cluding arrimo, in spite of the Commission’s order.

3. The rates of SACL, and TMT are not unjust and unreason-
able—Having found the rates of SACL and TMT unjust and
unreasonable, the statutory formula for ordering enforced a minimum
rate has been observed in the majority’s report. My proposed rulings
on the exceptions herein establish, to the contrary, that the rates are
just and reasonable for the reasons given and that the formula
prerequisites do not exist.

To meet the requirements of the formula for the SACL and TMT
rates without using cost or rate-of-return tests (no balance sheets nor
allocated income and expense accounts were furnished to permit
findings on this subject) of justness and reasonableness, other actions
and results have been used. The rates are thought to have unlawful
consequences.

The majority avoids the need to conform with the usual rate-
reasonableness tests by finding the SACL and TMT rates result in a
violation of section 16 of the Act because the rates are unreasonably
prejudicial to North Atlantic ports. The prejudice is said to be
proven by the fact of diversion of what belongs to others. Shipper
decisions to use otherwise just and reasonable rates in effect cause
SACL and TMT unreasonably to prejudice a port not served. Prej-
udice may be caused by a diversion of traffic, but the prejudice does
not become unreasonable if the rates are otherwise reasonable; and the
fact of diversion alone, a normal economic consequence of lower rates,
does not qualify the prejudice as “unreasonable” or “undue” either.

Two added reasons regarding subsidization for Puerto Ricans (by
high heavy machinery rates) of more essential goods and the value
of the service to shippers are adduced. Heavy machinery is now
added to automobiles as having economic responsibilities beyond the
cost of carriage. (See Dockets Nos. 1145 and 1167.) The argument
applicable to automobiles is equally applicable and was answered in
general in my dissent in Dockets Nos. 1145 and 1167. A further
negativing consideration here is that TMT for 1963 carried 13,692.7
payable tons (exhibit 20); AUT carried 681 measurement tons
(exhibitll) ; and SACL carried 4,603 measurement tons of heavy
machinery (exhibit 28). AUT carried 5 units in the first 3 months
0f 1965. Sea-Land and Seatrain carried little if any heavy machinery
in 1963. TMT carries little general cargo to benefit from higher
rates, and the other respondents carry small amounts of heavy equip-
ment to provide any great benefit to general cargo. The economic
responsibility argument has little practical effect in view of this record.
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The value of the service may well be worth a lot more and in the
public interest to pay, but under the Administrative Procedure Act
evidence and reasons connecting the evidence of value with the con-
clusion of public interest in payment must be, but has not been,
supplied. The argument is not conclusive.

To sum up:

If there is any single point of difference causing me to vote one
way and the majority the other way, it is the one simple difference
of operations between the New York and the Florida respondents.
As far as the.majority is concerned, the difference has no effect and all
ships are to be treated alike; ocean transportation rates are to be the
same no matter what differences in operations are disclosed by the
facts. Ignoring such facts has significant consequences both on the
decision and on future conditions in the transportation industry at
variance with expressed national policy.

The consequence to the decision is that rates ordered enforced by
Government agency are substituted for rates chosen by private car-
riers. It is hoped I have shown Government agency rates are wrong
as a practical matter and therefore unjust and unreasonable, contrary
to a policy of heavier reliance on competition in transportation, and
_contrary to authority- with regard to three respondents. Economic
" and operational difficulties develop when regulatory agencies play
guessing games by trying to steer these respondents through the
workings of shipper choices and carrier services by making decisions
for them when no threat to the workings of competition is shown and
the carrier-chosen rates are compensatory. As bad off as these re-
spondents may be thought to be in not operating at “fully profitable”
levels, they could hardly do worse than the misallocation of traffic that
will occur by the ordering of minimum rates. Profitability levels will
simply shift among the carriers. At least before the Government
order, respondents had themselves to blame for anything that might
happen. With the meager financial data in this record, it takes more
courage than I have to assume responsibility for such a serious business
decision when the real parties in interest—shippers and carriers—have
already done the job on the basis of mutual self-interest.

The consequences to the future of sea transportation are distor-
tions preventing realization of the policy that users of transport
facilities should be provided with incentives to use whatever form of
transportation provides them with the service they desire at the lowest
total cost. If we are to provide incentives to pattern rate structures
more closely on the cost of providing services, and to encourage reli-
ance on-competition—two keystones to regulating transportation under
present national policies—we should avoid ratefixing orders. When

9 F.M.C.



REDUCED RATES ON MACHINERY AND TRACTORS TO PUERTO RICO 497

carriers are prevented by Commission orders from reducing rates
on special categories of property made possible by special ship design
and method of handling property, there can be no effective competition
between the different types of carriers. Without such competition and
rates that reflect the differences in costs, greater use of a desired type
of transportation service at lowest cost, more efficiency and greater
competition will remain elusive goals. This is commonsense, and no
legislation dealing with “modes” of transportation is needed for
validation.

If there is overtonnaging and if this is bad, the best thing the
Commission can do is create conditions which will correct the situa-
tion, not perpetuate it by ordering service at higher rates than rates
at which all can get along with by a little redistribution of cargo
shares. Someone is going to have to be hurt to the point of seeing
his self-interest lies in either getting rid of tonnage or in using more
efficient competitive types of tonnage. Fixing rates only postpones
the inevitable decision. We may not make service decisions and order
the tonnage out of existence or replaced, but we can do the next best
thing, which is to create a condition leading to the same decision as
soon as possible by a carrier having the most to gain by more efficient
operations. Shipper choice based on necessity rather than our cour-
age will be the best adjudicator of economic issues where competition
operates.

The underlying fallacy is that adjustments must not be accom-
panied by loss of fully profitable levels by anyone, and we have some
kind of protective function to prevent this result, based on authority
to prevent unfair rates or unfair preference and prejudice. The
fallacy prevents adjustment, which in my opinion is a far greater
corruption of fairness than any sacrifice of profitable levels caused
by a need to adjust.

In these summary remarks a qualification is made as to situations
where competition exists. Regulation is a proper objective of Com-
mission orders when private action endangers the unrestrained flow
of commerce under competitive conditions. At this point there is a
detriment to commerce. The danger, however, is not diminished
when we establish rates ourselves. The danger remains the same with
the added element of government intrusion without control over cost
or service. The action becomes abusive as well as useless when we
exceed our authority as far as Congressional directions are concerned.
Statutes confine our authority to orders after the danger point has
been reached. Arguments that this is too late must be addressed to
Congress.
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It is concluded that the rates filed for heavy machinery by all the
respondents except Sea-Land should be found to be just, reasonable,
and lawful, and the proceeding should be dismissed.

Commissioner Georee H. Hearn, dissenting:

While I concur in the majority’s view that the 28 cents rate on road
scrapers proposed by both SACAL and TMT is not “unjust or un-
teasonable” and is, therefore, lawful, I cannot agree with the majority
respecting their conclusions as to the rates on heavy machmery By
the fixing of minimum or “floor” rates, the majority, in my view,
have evinced here as they have in Reduced Rates on Autos—North
Atlantic Coast to Puerto Rico (8 FMC 404 (1965) (hereafter Docket
Nos. 1145 and 1167)), an unwarranted concern that carriers in this
trade may not be earning profits as great as they might.

I interpret this record as did the examiner, with the exception
that I would permit Sea-Land to move machinery in the trade at its
43 cents rate per cubic foot, which I shall refer to later.

The majority opinion notes that the trade is overtonnaged I submit
that rates should not be pegged at minimum levels to protect uneco-
nomic carriers. To do so does no real service to the public—shipper,
consignee, or economical carrier—and flies in the teeth of one of the
main goals of Federal regulatory agencies, i.e., “speedmrr the response
to new technical opportunities.”* Minimum rates, in overtonnaged
trades, have the effect of granting windfalls to the economic operators
and subsidies to the inefficient operators paid, unnecessarily by the
shipping public. As the examiner noted, there is a difference between
a rate war and healthy competition; and the Commission should not
inhibit the competitive practice of reducing rates where such rates are
just and reasonable.

I believe that in the instant case, the majority have given mere lip-
service to their avowed support of “Operation Bootstrap” in failing to
distinguish between automobiles and machinery.? While it may be
argued that automobiles are not of vital importance to the economic
growth of the Commonwealth, it hardly can be said that machinery

1 The Economic Report of the President to the Congress, January 1966, at p. 126.

2Tn Nos. 1145 and 1167, the majority, cognizant of Puerto Rico’s “Operation Bootstrap,”
stated that “Puerto Rico must have ocean rates maintained at the lowest reasonable levels,”
and seemed to justify higher than compensatory rates on some commodities, to support
‘nonfully compensatory rates on ‘beans, potatoes, and onions * * *.” I assume that the
majority’s reason in the instant case for fixing rates at 50 cents for the North Atlantic
carriers and 48 cents for the South Atlantic carriers, reflects its earlier philosophy of aid-
ing “Operation Bootstrap.” On the very date that the majority opinion in this case was
served, the majority permitted American Union Transport, a respondent here, to increase
its southbound rate on beans by an astounding 31 percent. Moreover, the bean movement

for 1964, represented AUT’s fourth heaviest moving commodity and its sixth most important
revenue producer.
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and tractors fall into the category of luxuries. Machinery and trac-
tors, indeed, are capital items; and low rates on such items, particularly
where they are shown to be compensatory, accord with the philosophy
‘which the majority enunciated in Nos. 1145 and 1167 and reiterate
here: that the rates on some items should be sufficiently high as to sup-
‘port some share of the costs of the movement of goods on the ground
that “such ratemaking practices are necessary for the overall growth
and health of the economy of Puerto Rico.” The requirement that a
consignee of capital goods be required to import them at several cents
per cubic foot more than the carrier is willing to carry them for, es-
‘pecially when the lower rates are fully compensatory, in my opinion, is
inimical to the goals of “Operation Bootstrap.” Further, the absence
of shippers testifying in favor of the lower rates, in my opinion, is in-
consequential. It should be presumed that shippers favor lower rates
and superior service. In any event, the obligation to determine the
lawfulness of rates rests upon the Commission, the statutory guardian
of the public interest, and not on the diligence of interested shippers.

With regard to the machinery rates of the two South Atlantic car-
riers, SACAL and TMT, the majority found that the 37-cent rate was
compensatory. It is queer, indeed, to order a compensatory rate of
37 cents raised to 48 cents because they offer a “service of great value
to the shipper for which the shipper could and would pay higher
rates.” I cannot associate myself with a rate philosophy whlch
measures “reasonableness” by what the traffic will bear. I do not be-
lieve, as I stated in my dissent in Dockets 1145 and 1167, that TMT
is entitled to any rate differential because of its less attractive service.
On this record, particularly with respect to the commodities under
consideration, it does not appear that TMT’s service is an inferior one.
Transit time does not appear to be a controlling factor ; and Caterpillar
Americanus, the source of almost 40 percent of TMT’s tractor and
heavy machinery business, finds TMT’ roll-on/roll-off service
peculiarly suited for its shipments.

In any event where TMT’s rate is compensatory, it should be en-
titled to offer that rate. As some justification of its order that these
rates be raised, the majority states that “as there is no showing of the
likelihood of the generation of additional cargo at such reduced rates,
the reduction would result only in the loss of revenue * * *» In my
view the standard of generating additional cargo for determining the
legality of a compensatory rate is one which militates against the
public interest. It is certainly one which gives scant protection to
shipper, consignor, or consumer, and is hardly attuned to our continu-
ing efforts to stifle inflationary pressures.
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Regarding the machinery rates of the North Atlantic carriers, Sea-
Land, AUT, Seatrain, and Motorships, only Sea-Land has proposed a
43-cent rate while the others defended a 50-cent rate. While I agree
that the record does not show the 50-cent rate to be unjust or unreason-
able, and therefore lawful, I would not fix the rate at that figure, but
would permit them to meet, if they chose, Sea-Land’s competition
at the 43-cent rate.

The record, I submit, permits the Commission to find Sea-Land’s
43-cent rate on machinery and tractors as just and reasonable. The
record, of course, reflects that Sea-Land has not carried any machinery
during the period of record. But the record does establish that Sea-
Land maintain a Carcarrier Division, which operates the SS Detroit.
This vessel has been especially converted to handle vehicles and ma-
chinery, and it can accommodate a 25-ton machine as readily as it can
a 2-ton automobile. The record further reflects that the Carcarrier
Division has operated at a profit, and that on 80 percent of its south-
bound voyages the Detroit has averaged 85 percent free space. The
nature of Sea-Land’s operation and the evidence of record, I believe,
support the conclusion that its costs of loading, carrying, and unload-
ing machinery would not vary, materially, from the costs attendant
upon its automobile and truck business. The majority, in Dockets
No. 1145 and 1167, authorized Sea-Land to carry automobiles at a 39-
cent rate. The similarity of commodities (autos and machinery), the
peculiarities of Sea-Land operation, the fact that Sea-Land’s Car-
carrier Divison is profitable, and the amount of free space the Detroit
has experienced, all lead me to conclude that Sea-Land has shown that
its all inclusive 43-cent rate is just and reasonable and therefore lawful.
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APPENDIX A
FI1scaL DATA SUPPLIED

(Commissioner PATTERSON’S dissent)

Sea-Land furnished a profit-and-loss statement for the year ended
December 28, 1963, for Sea-Land Service, Inc. (exhibit 7) and for its Carcarrier
Division (exhibit 8). AUT furnished a Schedule 8002 Vessel Operating
Statement for the period 1963 for New York-Puerto Rico and New York/Puerto
Rico/Bermuda Services 1963, covering 45 voyages indicating only ‘“direct profit
from vessel operations” (exhibit 9), supplemented by allocated administrative
and general expenses, reserve for depreciation, interest, inactive vessel expense
and costs of cargo figures.

TMT and subsidiaries furnished a Schedule 3002 Vessel Operating Statement
for the period January 1, 1963, through December 31, 1963, covering 76 voyages
(exhibit 18), supplemented by a statement of costs per measurement ton on
earthmoving and allied equipment (exhibit 21).

SACL furnished a Schedule 3002 Vessel Operating Statement for the period
ending December 31, 1963 (exhibit 41, p. 2), covering 71 voyages supplemented
by individual summaries of expenses for individual ships for specified voyages
(exhibit 42).

Seatrain furnished no comparable fiscal data. None of the. respondents
furnished balance sheets, nor allocated figures to the property covered by the
tariff rates at issue.

APPENDIX B
ExCEPTIONS OF THE PARTIES

(Commissioner PATTERSON'S dissent)

The exceptions were as follows :*
A, TMT excepts:

1. To the finding that the SACL 28-cent-per-cubic-foot-rate for transport-
ing road scrapers has not been shown to be unjust or unreasonable or
unlawful.

2. To the finding that the cost to SACL of transporting machinery is 40
cents per cubic foot.

B. SACL excepts:

1. To the finding as to TMT’s costs of handling heavy machinery and the
average fully distributed costs (includes Exceptions 1, 2, and 4).

2. To the findings as to SACL’s costs (Exception 3).

*The statements paraphrase the parties own exceptions, and to the extent of any variance
thought to affect anyone’s rights, reference should be'to the partles’ own words.
501
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3. To the failure to find that 46.4 percent of TMT’s voyages were with
low-horsepower tugs causing irregularity of service and adequately powered.
tugs will diminish the irregularity (includes Exceptions 5 and 6).

4. To the failure to find TMT improved its Miami-San Juan competitive
position by direct service (Exception 7).

5. To the finding rough-weather delays are the cause of any significant
inferiority in TMT service (Exception 8).

6. To the failure to find TMT’s inferior service is caused by matters within
its control and is not a competitive disadvantage (Exception 9).

7. To the failure to give effect to the Merchant Marine Act, 1920, trans-
portation policy in concluding that naturally tributary rights are subservient
to costs.

C. Port of New York Authority excepts:

1. To the Examiner’s application of standards for intermodal ratemaking
under the Interstate Commerce Act and to their erroneous application.

2. To the conclusion that the issue of rate differentials is subservient to
other (cost) issues and has been avoided and absurd results reached.

3. To the findings and conclusions regarding the need for a rate differ-
ential to offset TMT's inferior service because it is contrary to the evidence
and is not shown to be necessary.

4. To the refusal to consider the diversion of traffic from origins naturally
tributary to New York in determining whether a differential is justified.

5. To the finding TMT’s rate of 37 cents per cubic foot is just and reason-
able and not unlawful.

6. To the conclusion that no unjust, undue, or unreasonable prejudice has
been shown against New York.

D. AUT presents 23 exceptions to failures to make findings with regard to
rates on roadmaking machinery and tractors:

1. A 13-cent-per-cubic-foot differential between AUT and TMT is unjust
and unreasonable.

2. A T-cent-per-cubic-foot differential between AUT and TMT is just and
reasonable.

3. A 50-cent-per-cubic-foot rate between the Atlantic Coast and Puerto
Rico would be just and reasonable.

4. AUT’s costs for handling general cargo were something other than
$21.34 per ton.

5. Costs of general cargo handling are not comparable with costs. for
handling road machinery.

6. AUT’s fully distributed costs.for handling road machinery were $16.84
per ton or 42 cents per cubic foot.

7. Fully distributed costs depend on the number of tons carried ‘and num-
ber of tons attracted by a differentially lower rate.

8. AUT may establish a rate above out-of-pocket cost but below fully
distributed cost.

9. TMT's rate may be condemned for diverting cargo even if it is
compensatory.

10. More than $23,000 and approximately $73,000 in revenue is diverted
from the Port of New York by virtue of TMT’s rates.

11. The revenue diversion harms New York.

12. TMT’s rate is unlawful in that it .diverts cargo from New York.

13. Any device which divert’s “naturally tributary” cargo is unlawful,
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14. Compensatory rates may be changed by the Commission if they divert.
cargo which is “naturally tributary”.

15. TMT has no service disability.

16. The reason that the largest shipper of roadmaking machinery (Cater-
pillar) would continue to <hip via TMT with equal rates is not in apprecia-
tion for TMT's pioneering .service.

17. The reason the largest shipper of road machinery would ship via.
TMT is that the roll-on/roll-off service and transit time is not a disability.

18. If rates in 1963 had been equal among all respondents, three-fourths.
of cargo would have been carried by TMT and SACL and half of such cargo.
by TMT alone.

19. Equal rates would assure to each coast cargo inherently belonging to:
such coast and -a fair proportion of the entire traffic.

20. Under equal rates carriers would have equal opportunity to compete.

21. A rate differential unfairly discriminates against northern shippers.
and-prefers southern competitors.

22. Differential rates will cause instability in trade.

23 Differential has caused TMT and SACL to carry 95.4 percent of cargoes:
although without differential 25 percent would go via North Atlantic
carriers.

E. ‘Sea-Land states that the Examiner erred :

1. In finding Sea-Land failed to meet its burden of proof and in conclud-
ing the 41-cent-per-cubic-foot rate should be canceled.

2. In concluding the naturally tributary-rights issue is subservient to
competitive cost factors.

3. In concluding TMT’s service is inferior. and entitled to a differential
under its competitors.

F. Hearing Counsel states that the Examiner erred :

1. In failing to find TMT reduced its rate without considering whether
it might retain traffic without the reduction and was motivated by a desire
to retain a.differential.

2. In finding transit time is a major factor in shippers’ routing decisions.

3. In findings related to the acquisition of an additional tugboat and
barge.

4. In using average fully distributed cost figures and in comparing unlike
factors.

5. In concluding TMT was the low-cost operator because of certain heavy
lift charges by other carriers.

6. In not concluding that no shipper would be burdened by establisbing a
minimum rate at 48 cents per cubic foot.

7. In concluding TMT’s rate is not unnecessarily wasteful of reverue.

' § F.MC.
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Docket No. 1187

Repucep Rates oN MacHINERY aND Tracrors From UNITED
States ATLanTic PorTs To Ports 1N Purrto Rico

Docket No. 1187 (Sub. 1)

FurTHER REDUCTION IN RATES ON MACHINERY AND TRACTORS
FroM UniTep States Porrs To Ports 1N Purrto Rico

ORDER

These proceedings having been instituted by the Commission to
determine the lawfulness under the Shipping Act, 1916, and the Inter-
coastal Shipping Act, 1933, of proposed reduced rates and related
charges on heavy machinery of respondent carriers in the trades from
United States Atlantic ports to ports in Puerto Rico, and the Commis-
sion having this date made and entered its Report stating its findings
and conclusions, which Report is made a part hereof by reference:

T herefore, it is ordered that:

(1) A minimum rate of 50 cents inclusive of arrimo is established
for the North Atlantic carrier respondents. In lieu of the above, those
carriers may publish a 48-cent rate exclusive of arrimo;

(2) The minimum rates for TMT and SACAL operating from
Florida ports shall be 48 cents, not subject to additional charges for
arrimo, for heavy machinery except road scrapers.

(3) TMT and SACAL promptly file with the Commission revised
schedules of rates and charges in accord with our findings and conclu-
sions herein, said schedules of rates and charges to be effective within
15 days from the date of service of this order.

By the Commission.

[sEAL] TroMas Lasi,
Secretary.
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No. 1153

Truok AND LieaHTER L0ADING AND UNLOADING PrACTICES AT NEW
Yorx Harpor

Decided May 12, 1966

Respondents’ tariff provisions imposing direct transfer loading and unloading
charges on truckers and lightermen found to be contrary to section 17 of
the Shipping Act, 1916.

Failure of respondents to establish and adhere to reasonable lighter and truck
detention rules found to be in violation of section 16 First and an unreason-
able practice under section 17 of the Shipping Act, 1916.

Failure of respondents to include in their tariff No. 2 rates assessed against
lighters loaded and unloaded to piers found to be an unreasonable prac-
tice under section 17 of the Shipping Act, 1916.

Certain rules and regulations contained in respondents’ tariffs No. 2 and No. 6
found to be in violation of section 16 First and contrary to section 17 of
the Shipping Act, 1916.

Mark P. Schlefer, John Cunningham, Richard J. Gage and Robert
J. Nolan for respondents.

Herbert Burstein, Samuel B. Zinder, and Arthur Liberstein for
intervener Empire State Highway Transportation Association, Inc.

Arthur Liberstein and Charles Landesman for intervener Wm.
Spencer & Son Corporation.

Christopher E. Heckman for interveners Harbor Carriers of the
Port of New York, James Hughes, Inc., Henry Gillen Sons’ Lighter-
age, Inc., McAllister Lighterage Line, Inc., and Petterson Lighter-
age & Towing Corporation.

Thomas M. Knebel for intervener Middle Atlantic Conference.

James M. Henderson, Douglas W. Binns, and Jacob P. Billig for
interveners Port of New York Authority and Export Packers Asso-
ciation of New York, Inc.

D. J. Speert for intervener Brooklyn Chamber of Commerce.

Leo A. Larkin, and Samuel Mandell for intervener The City of
New York.
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Thomas B. Matias, Dawid N. Nissenberg, Bobert J. Blackwell, Don-
ald J. Brunmer and Roger A. McShea, 111, as Hearing Counsel.

REPORT

By tB Comussion (John Harllee, Chairman; John S. Patterson,
Vice Chairman; Ashton C. Barrett, James V. Day, George H.
Hearn, Commissioners) :

This is an investigation instituted on our own motion, into certain
practices of the New York Terminal Conference (respondent), in
regard to the loading and unloading services its members provide
for trucks and lighters at the various terminals in the port of New
York.

All interested parties have been heard and the proceeding is now
before us upon exceptions to the Initial Decision of Examiner A. L.
Jordan.

The parties are identified in the appearances.

Facts

The New York Terminal Conference is an association of 22 steam-
ship companies and terminal operators (all named individual re-
spondents in this proceeding) who are engaged in or concerned with
the loading and unloading of waterborne freight onto or from trucks
and lighters at marine terminals in the port of Greatér New York
and vicinity.

The Conference operates ander approved FMC Agreement No.
8005 which in Article 1 provides:

That they [respondents] shall establis'h, publish and maintain tariffs con-
taining just and reasonable rates, charges, classifications, rules, regulations
and practices with respect to the services of loading and unloading of water-
borne freight onto and from trucks, lighters and barges, and the service of
storage of waterborne import freight on the pier (including the fixing of free
time period), as aforesaid; . . ..

Respondents have filed tariffs with the Commission relating to
lighter and truck loading and unloading. This proceeding is con-
cerned with whether the terms and conditions of these tariffs meet
the requirements of the agreement itself and whether they are valid
under the Shipping Act, 1916.

Lighters: There is a substantial amount of lighter traffic at the
port of New York. Lighters are worked in two basic ways—to the
pier and over-the-side. When worked to the pier, cargo is loaded to
or unloaded from * the lighter with the pier as the place of immediate

1 Hereafter “load,” “loading” or “loaded” includes ‘‘unload,” ‘“‘unloading” and ‘“‘unloaded”
unless the context requires otherwise.
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origin or destination of cargo. Over-the-side or direct transfer refers
to the practice of mooring the lighter alongside the vessel with cargo
passing directly between the two and never coming in contact with
the pier.

Respondents’ Lighterage Tariff No. 2 contains the rates, rules, and
regulations applicable to loading lighters and barges alongside vessels
moored at piers operated by respondents. This tariff covers only
the above-mentioned over-the-side type of service and does not cover
sérvice to the pier. Respondents have no tariff for loading to the
pier, and they rarely, provide loading services at the pier. Usually,
when a lighter is to be worked at the pier, the service is performed
by Wm. Spencer & Son (Spencer). Spencer is not a terminal opera-
tor, but is a stevedoring company specializing in handling lighter
freight in New York Harbor. The vast bulk of the lighter-pier work
in New York Harbor is done through Spencer. Spencer does mot
work under a tariff, all rates being negotiated.

The lighterman may not, on arrival at the pier, demand to be worked.
in a certain manner. The terminal operator decides for his own con-
venience and necessities whether a particular shipment will be handled
from the pier or over the side.

The lighters’ access to the piers is controlled by the steamship com-
panies which issue permits giving a range of two dates within which
the lighters may arrive at the piers. This permit does not say whether
the cargo will be handled over-the-side or to the pier because the
order in which parcels of cargo are placed aboard the ship depends
upon the time of arrival of the cargo at the terminal.and the place
of the particular parcel’s port of discharge on the ship’s itinerary. It
has to be dealt with from time to time based on the ability of the
vessel to receive the cargo into her holds. Under the permit issued
by the ship, the terminal operator has complete control of the specific
arrival time of the lighter and the actual time of loading.

Sometimes the terminal operator, for his own convenience, works
a lighter over-the-side at night. This practice requires that lighter-
men pay overtime wages to the lighter captain and the lighterman’s
foreman who checks the cargo count with the terminal’s checker.
When a lighter is delayed for an indeterminable period, and the
lighterman has to hire a lighter for another job in the place of a
delayed one, reasonable rates are shown to be $80 per day each for
scows and covered barges and $90 per day for stick lighters.

The size of the average lighter’s cargo deck is 85-90 feet long by
30-35 feet wide. When working cargo over-the-side, if the terminal
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operator places the lighter alongside the ship’s hatch so that the
ship’s hook lands in the center of the lighter’s length, the drafts of
cargo need be moved on the lighter’s deck not more than 45 feet, and
as the loading progresses that distance is shortened. Likewise, in an
unloading process the distance cargo is moved grows from a few inches
to not more than 45 feet. If, to speed its operations, the terminal
operator decides to work cargo from two lighters into the same hatch,
the ship’s hook may fall at one end of each lighter. In that event,
the greatest distance to be traveled on the lighter’s deck is 90 feet with
shortening of the distance in the same proportion as described in the.
first mentioned example.

When the terminal operator elects to receive the lighter’s cargo on
the pier, delivery is seldom accomplished at the point where it may
be lifted directly from the pier into the ship’s hold. In such cases,
therefore, after discharge to the pier the cargo must be moved from
the point of rest on the pier to a point of rest on the ship’s hold into
which it is to be lifted.

Respondent’s Lighterage Tariff No. 2, which provides the rates
applicable to direct or over-the-side transfer, also contains the follow-
ing provisions:

(a) The service of loading lighters shall include stowage of cargo aboard
lighters in a safe, reasonably efficient manner consistent with the custom and
practice in the port of New York.

(b) The service of unloading lighters shall include whatever movement is
necessary aboard the lighter to make cargo accessible to the ocean vessel’s load-
ing gear, and the affixing of cargo to said loading gear.

(¢) The terminal operator shall supply all labor and equipment necessary
to properly load or unload the lighter.

(d) Nothing contained herein shall be construed as affecting whatever rights
lighter operators have with regard to collection of lighterage detention charges
from steamship companies.

(e) There shall be no charge for the loading or unloading of single pieces
of cargo weighing 6 tons to 35 tons, inclusive, providing said cargo is received
from or destined to a railroad.

Trucks: In 1962, the Port of New York handled 13,901,942 long
tons of general cargo, approximately 85 percent of which was moved
to and from the piers by motor carriers. The remainder was moved
by lighters and railroad cars. Consignors and consignees of the
cargo dispatch trucks to the piers in order to deliver or receive their
shipments.

Import freight is discharged from a vessel by stevedores (who
generally are the respondents) and, thereafter, it is sorted and stacked
at a point of rest on the pier and then moved to a vehicle and placed
thereon by the respondents. In the case of export freight, the same
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operation is performed prior to loading aboard a ship, except that
the motor carrier has the option to unload the vehicle.

Generally speaking, upon arriving at a pier, the driver first re-
ceives a gate pass and thereafter his papers are checked. If found
in good order, his vehicle will be placed on the pier in order to re-
ceive or deliver the cargo.

The record shows that there is congestion and excessive delay in
truck loading at the piers, that normal delays run from 1 to several
hours, and that the trucks begin arriving at the piers more than one
hour before they open in order to offset the delay they will experience.
One trucker offered the following example: He arrived at a pier
at about 7 a.m. for a load of hams (1,480 cases) ; was routed at about
8 a.m.; started work at about 9:30 a.m.; at about 4:30 p.m. when still
not loaded was told that all were going home; and about 5:30 p.m. the
terminal decided to finish loading, which it did; and the truck got
off the pier at about 9 p.m.

Delay is perhaps the greatest single problem involving truck traffic.
Witness after witness testified to the inconvenience and expense to
motor carriers resulting from the chronic delay of vehicles at the
piers. These delays are a serious problem to the motor carriers be-
cause the inefficient use of equipment and labor tend to increase op-
erating costs, thus affecting their ability to compete with other modes
of transportation. They are a problem to shippers and receivers
because the increased costs are necessarily passed on to them in the
form of higher rates.

The Conference has on file Truck Loading and Unloading Tariff
No. 6, F.M.C.~T. No. 7 (Tariff No. 6) naming rates, rules and regu-
lations for loading and unloading trucks at piers operated by the
Conference members. On July 19, 1963, the Conference issued a
First Revised Page 3 to Tariff No. 6, Item 3, 2, A, effective August 19,
1963, which amended the definition of truck unloading to provide
that such service “shall mean the service of removing cargo from
the body of the truck to the dock, vesse] or other terminal facility
designated by the Terminal Operator . . ..” By this amendment
the tariff provision for truck unloading was modified to delete refer-
ence to the place of rest and to expressly include the vessel as the
place of immediate destination. The purpose of the amendment is
to permit respondents to assess truck unloading charges on direct
movement of cargo between truck and vessel. Truckers have protested
the practice on the ground that such movement is not properly “truck
unloading,” since “place of rest” cannot be construed as the vessel
itself. Other provisions of Tariff No. 6 at issue here are:
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1. Item 16. The Terminal Operator assumes no responsibility for delay to
motor vehicles and no claims for such delay will be honored.

2. Item 8, 1, B. The loading and stowing of cargo in the truck shall be with
the assistance of, and under the supervision of, the driver of the truck.

3. Item 10. A truck in line to receive or discharge cargo by 3 p.m. and which
has been checked in with the Receiving Clerk or Delivery Clerk, as the case
may be, and is in all respects ready to be loaded or unloaded, is entitled to be
serviced until completion of the straight-time tariff rates. This rule shall
not apply to trucks unloaded without the services of the terminal operator
(8 o’clock rule). )

4. Item 11. When trucks are unloaded without the services of the Terminal
Operator’s employees, unloading shall proceed at a rate of 5 tons (10,000
pounds) per hour. When this rate is not maintained, a penalty charge of $1
for each quarter hour or fraction thereof shall be assessed for the excessive
time (10,000-pound rule).

Discussion

The primary issues to be resolved here are: (1) whether the im-
position of a charge (as contained in Lighterage Tariff No. 2 and
Truck Tariff No. 6) for direct or over-the-side transfer service is
sanctioned by the conference agreement, and (2) whether the im-
position of such a charge isan unjust or unreasonable practice under
section 17 of the Shipping Act (Act).?

The Examiner found that the assessment of such charges was not
authorized by the conference agreement and further that since the
direct transfer service is entirely a stevedoring function, which is paid
for by the vessel, the imposition of another charge on the lighter or
truck would result in the payment of a double charge for the same
service rendering the practice unjust and unreasonable under section
17 of the Act.

Respondents except to each of the Examiner’s findings regarding
the direct transfer charges contained in Lighterage Tariff No. 2. The
exceptionsare:

1. The natural meaning of the words employed in Agreement 8005 °® is that it

covers the loading and unloading of cargo onto and from lighters wherever
located. The Examiner states nothing to support his finding to the contrary.

2 Sec. 17 provides s

“, . . Every such carrier and every other person subject to this act shall establish,
observe, and enforce just -and reasonable regulations and practices relating to or con-
nected with the receiving, handling, storing, or delivering of property. Whenever
the board finds that any such regulation or practice is unjust or unreasonable it may
determine, prescribe, and order enforced a just and reasonable regulation or practice.”

8 Article 1 of Agreement 8003 provides :

“That they [respondents] shall establish, publish and maintain tariffs containing
just and reasonable rates, charges, classifications, rules, regulations and practices
with respect to the services of loading and unloading of waterborne freight onto and
from trucks, lighters and barges, and the service of storage of waterborne import
freight on the pler (including the fixing of free time period), as aforesald; . . . R
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2. Since it can be shown that the direct transfer charge does not result in a
double charge, there is no unjust or unreasonable practice and the Examiner’s
finding to the contrary should be rejected.

Respondents’ first exception is well taken. The Agreement provision
authorizes conference ratemaking “with respect to the services of
loading and unloading waterborne freight onto and from . . . lighters
and barges . . . .” This provision is silent concerning the location of
such lighters and barges. While the Examiner found that the Agree-
ment referred only to services “on the pier,” the words “on the pier”
do appear in Article 1 of the Agreement, but by their context clearly
refer only to the provision dealing with storage and not to the pro-
vision covering loading or unloading lighters.* We must disagree with
the Examiner’s conclusion here since the natural meaning of the words
employed is that the agreement covers the loading and unloading of
cargo onto and from lighters, wherever located. We therefore find
that Article 1 of Agreement 8005 does authorize a charge for direct
transfer service from lighter to vessel.

There remains the question of whether the imposition of such a
charge, although not prohibited by the conference agreement, is never-
theless an unjust and unreasonable practice under section 17 of the
Act. The Examiner so found and we agree.

Respondents contend that the direct transfer charge is necessitated
by the added expense entailéd in such services. Some of the added
expenses in direct loading of lighters, as against worki<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>