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No. S-60

IseranDTSEN CoMPANY, INC.—APPLICATION FOR OPERATING-DIFFER-
ENTIAL SupsipY AGREEMENT—EasTBOUND RoUND-THE-WORLD
SERVICE

No. S-60 (Sub. No. 1)

TsBRANDTSEN COMPANY, INC.—APPLICATION FOR WRITTEN PERMIS-
s1oN—SEgcTION 805(a)

Submitted September 22, 1958. Decided October 9, 1958

The continuation by Isbrandtsen Company, Inc., of (1) its eastbound inter-
coastal service from California to New Haven, and (2) its service from
Puerto Rico to Norfolk, when and if subsidy is awarded, found not to
constitute unfair competition to any person, firm, or corporation engaged
exclusively in the coastwise or intercoastal service, or to be prejudicial
to the objects and policy of the Merchant Marine Act, 1936, as amended.

SuPPLEMENTAL REPORT OF THE BOARC

CrareNcE G. Morsg, Chairman, Bex H. GuiLy, Vice Chairman, Taos.
E. StakeM, Jr., Member

By THE Boarp:

On September 12, 1958, Isbrandtsen Company, Inc. (Isbrandtsen),
filed = petition for partial reconsideration of the Board’s report herein
of August 12, 1958 (5 F.M.B. 448). Specifically, Isbrandtsen seeks a
modification of the report with respect to (1) its bulk coastwise and
cross-Gulf service, (2) its intercoastal service to New Haven, and
(8) its service from Puerto Rico to Norfolk.

Replies to the petition were filed by interveners A. H. Bull Steam-
ship Co., Bull-Insular Line, Inc., Luckenbach Steamship Co., Inc.,
and Marine Transport Lines, Inc. (interveners), and by Public Coun-
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sel. Public Counsel supported applicant on items (2) and(3), above,
and interveners voiced no objection to item (3).

Bulk coastwise and cross-Gulf. Isbrandtsen’s arguments that the
Board reverse its conclusion so as to allow the continuation of this
service, as sought in its application and as noticed for public hearing,
are unconvincing and were fully considered prior to the issuance of
the first report. As to Isbrandtsen’s proposal to augment its bulk
coastwise and cross-Gulf service with a service from South Atlantic
ports to Puerto Rico, we note that written permission is sought for a
service substantially different from that in the original application,
upon which public hearings were held, and therefore it must be
denied. This denial is without prejudice, however, to the filing of an
application under section 805(a) of the Merchant Marine Act, 1936,
as amended (the Act), for such service.

Intercoastal service to New Haven. Applicant contends that the
written permission granted Isbrandtsen to continue its intercoastal
service to Puerto Rico, Norfolk, and Baltimore in conjunction with
its eastbound round-the-world service, should be extended to include
New Haven, particularly since the record shows that no intervener
serves the port of New Haven intercoastally. Isbrandtsen contends
that the rationale followed by the Board in authorizing service to
Norfolk and Baltimore, when applied to the facts of record with
reference to New Haven, requires a conclusion that the permission
be granted. There is one difference however: Isbrandtsen is now
operating to Baltimore and Norfolk intercoastally; it has not sérved
New Haven for more than three years. We do not propose to extend
section-805 (a) permission authorizing a subsidized operator to serve
a particular port at some future time when it deems the service
feasible. On this record, however, we find that the service to New
Haven, at this time, would not result in unfair competition to any
person, firm, or corporation operating exclusively in the coastwise or
intercoastal trade, and that it would not be prejudicial to the objects
and policy of the Act. In the event Isbrandtsen does not re-establish
its intercoastal service to New Haven within a reasonable time, the
findings herein made will be subject to modification or vacation.

The argument of intervener Luckenbach that in serving both New
York and Boston it adequately serves the needs of New Haven inter-
coastally, is not controlling here. To accept such argument would

1In Matson Orient Line, Inc.—Subsidy, Route 12, 5 F.M.B. 410, after finding that the
provisions of section 605.(c) of the Act did not interpose a bar to the award of subsidy,
and assuming the applicant would qualify for subsidy under other sections of the Act, it
was stated that “* * ¢ unless a subsidy contract, if offered, is executed and operations

have commenced within a reasonable time, we shall review our determination: ° sre in light
of conditions as they then exist.”
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prejudice New Haven consignees of intercoastal cargo. Further, we
feel that the granting of the permission here sought is consonant with
the congressional policy favoring port development, as manifested
in section 8 of the Merchant Marine Act, 1920, 46 U.S.C. 867. Pacific
Far East Linev. United States, 246 F.2d 711 (1957).

* Puerto Rico to Norfolk. Upon re-examination of the record, we
find that Isbrandtsen is the only carrier offering a service in this trade.
In view of all the circumstances, we cannot find that the continuation
of the service would result in unfair competition to any person, firm,
or corporation operating exclusively in the domestic trades, and we
believe that by authorizing this service the objects and policy of the
Act would be promoted. Further, the consignees at Norfolk as well
as those at New Haven are entitled to a direct service.

In conclusion, in the event Isbrandtsen is awarded a subsidy con-
tract, and in the absence of any later action by the Board, this will
serve as written permission under section 805(a) of the Act for
Isbrandtsen to continue (1) its eastbound intercoastal service from
California to New Haven, and (2) its domestic service from Puerto
Rico to Norfolk, both in conjunction with its eastbound round-the-
world service. Permissions herein granted are in addition to those
set forth in the prior report.

5 FM.B.
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No. 828

GeNErRaL INCREASES IN ALASEAN RaTEs AND CHARGES
Submitted June 9, 1958. Decided October 9, 1958

Respondents’ proposed increased rates and charges, and regulations and prac-
tices, found just and reasonable.

Stanley B. Long, Richard S. Sprague, and Edward G. Dobrin for
Alaska Steamship Company and Garrison Fast Freight, Division of
Consolidated Freightways, Inc., Alan F. Wohlstetter for Alaska
Freight Lines, Inc., and Vaughn E. Evans and Martin P. Detels, J7.,
for Coastwise Line, respondents.

Harry C. Burnett for Upper Columbia River Towing Company,
J. Gerald Williams and David J. Pree for Territory of Alaska, John
Regan, C. M. Graff, Edward C. Sweeney, F. W. Denniston, Malcolm
D. Miller, and Clarence J. K oontz for Administrator of General Serv-
ices, Wilbur L. Morse, W. Harwood Huffeut, Harry R. Tansill, and
Milton J. Stickles, Jr., for Department of Defense, Fred H. Tolan
for Northwest Fish Traffic Committee and Associated Grocers, In-
corporated, Omar 0. Victor for United States Smelting, Refining and
Mining Co., J. D. Paul for Seattle Traffic Association, and H. E.
Franklin, Jr., for Tacoma Chamber of Commerce, interveners.

Robert E. Mitchell, Edward Aptaker, and Robert C. Bamford as
Public Counsel.

ReporT oF THE BoARD

Crarence G. Morse, Chairman, Ben H. Guiw, Vice Chairman,
Tuos. E. Staxem, Jr., Member

By taE Boarp:

In October 1957, respondents Alaska Steamship Company (Alaska.
Steam) and Coastwise Line (Coastwise) filed tariff schedules with
the Board to become effective December 2, 1957, providing a general
15-percent increase in rates and charges applicable to the carriage of
cargo between United States Pacific coast ports and ports in Alaska,
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and setting forth new rules, regulations, and practices affecting such
rates and charges. In November 1957, respondents Garrison Fast
Freight Division of Consolidated Freightways, Inc. (Garrison), and
Alaska Freight Lines, Inc. (Alaska Freight), filed changes in their
tariffs effecting similar rate increases in the ocean portion of their
services, to be effective December 18, 1957.1

Pursuant to section 18 of the-Shipping Act, 1916, as amended (the
1916 Act),? and section 3 of the Intercoastal Shipping Act, 1933, as
amended (the 1933 Act),® the Board, by order served on December 2,
1957, instituted this investigation into and concerning the lawfulness
of the foregoing rates, charges, rules, and regulations, and suspended:
the effective date of the proposed changes until April 2, 1958.

Pursuant to petitions filed by respondents, the Board permitted
interipn rate increases of 714 percent,* to become effective January 30,
1958.

Upper Columbia River Towing Company intervened in support of
respondents but took no active part in the proceeding, indicating that
it proposed to enter the Alaskan trade in the near future. Northwest
Fish Traffic Committee, Associated Grocers, Inc., Territory of Alaska,
General Services Administration on behalf of the executive agencies
of the Federal Government except the Department of Defense, and
United States Smelting, Refining & Mining Co., intervened in oppo-
sition to the proposed increases. The Department of Defense, Seattle
Traffic Association, and Tacoma Chamber of Commerce intervened
as their interests might appear.

Hearing was held, briefs were filed, and the examiner issued his
initial decision on May 5, 1958. The examiner found and concluded
that the proposed rates, charges, regulations, and practices were just
and reasonable and not unlawful.

Alaska Steam provides the only common-carrier service covering
all areas of Alaska. It operates a fleet of 13 vessels, five of which
are Liberty type and eight are vessels of the C1-M-AV1 class. Four
of the C1-M-AV1 vessels are bareboat chartered from Maritime Ad-
ministration and the other nine vessels are owned by Alaska Steam.
All these vessels are normally used during the peak season (approxi-
mately May through September) but several are laid up during the

1 Alaska Freight and Garrison published through one-factor rates including pick-up and
delivery charges as well as charges for the water haul, without segregation as between
rates for the water transportation and for the land transportation. Their over-all rates
were generally increased 7.5 percent, reflecting, they allege, an increase of approximately
15 percent in the portion of the rates applicable to the water haul.

2 Set forth in pertinent part in the appendix.

8 Set forth in the appendix.
¢ The actual increases of Alaska Freight and Garrison on their through one-factor rates

was again about half the increase of the other respondents, or 8.75 percent.
5 FM.B.
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remainder of the year. The Government-owned vessels continue
under charter for the full year but are in an off-hire status when laid
up. In the past years certain of the idle vessels have been chartered
out for use in other trades, but Alaska Steant asserts there appears to
be no prospect of such charter during 1958.

Alaska Steam furnishes weekly C1-M-AV1 service, year-round,
from Seattle to Ketchikan, Petersburg, and Juneau, in Southeastern
Alaska, with biweekly stops at Seward, Wrangell, and Sitka, and
monthly stops at Haines and Skagway. Weekly Liberty-ship service
is furnished from Seattle to Seward and Valdez, with calls every third
voyage at Cordova, and with calls at Whittier as traffic demands.
During the summer months an additional C1-M—-AV1 operates bi-
weekly to Seward from Seattle with a stop at Cordova. Every third
Wednesday, year-round, a C1-M—-AV1 sails for Kodiak and Womens
Bay with occasional calls at Seldovia and Homer. Service to cannery
and cold storage locations along the Alaska Peninsula and Bristol
Bay ports is scheduled as traffic warrants during the fishing season.
About three or four trips are scheduled each summer to the Norton
Sound area, with one proceeding to the northernmost port of
Kotzebue. :

Southbound service from the salmon canneries requires the station-
ing of more vessels in those areas than northbound traffic would
justify, since these canneries, which furnish the greater part of the
southbound traffic via Alaska Steam, have only limited storage facil-
ities. The canneries generally are located at out-of-the-way ports
where no stevedore personnel are available, and cannery personnel
must be used to assist in the loading.

Coastwise owns one C—4 type vessel, and operates seven chartered
vessels consisting of four C-2’s and three Libertys. In early 1957
Alaska service was provided with three Liberty vessels sailing from
California ports to Portland and Puget Sound, and thence to Seward,
Whittier, and Valdez in the rail belt area of Alaska, with occasional
calls at Kodiak, Ketchikan, and Anchorage. Later in the year the
three Liberty vessels were gradually replaced by C-2 vessels operating
only to Seward, Whittier, and Valdez; the Liberty vessels thereafter
were operated in foreign trades.

At the beginning of 1958, Coastwise discontinued its direct C-—2
service and substituted an interchange arrangement with Alaska
Steam at Seattle on traffic between California and Alaska. In this
service Coastwise uses its owned C—4 vessel. Costs of loading and
discharging are borne by each carrier, and the costs of pier handling
at Seattle and revenues are divided 45 percent to Coastwise and 55

5 F.M.B.
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percent to Alaska Steam. This interchange arrangement can be
discontinued by either line, but Coastwise could not predict whether
it would be continued or whether the direct C-2 service would be
reinstituted. ‘

Alaska Freight operates nine owned tugs, one chartered tug, one
tug held under a lease-purchase agreement, 16 owned barges, one
owned power barge, and one LSM held under lease-purchase agree-
ment. It provides regular scheduled integrated sea-land service be-
tween points in and around Seattle, Tacoma, Longview, and Van-
couver, Washington, and Portland, Oregon, and points in Alaska
in and around Anchorage, Falrbanks Palmer, Big Delta, Seward,
and Valdez. Substantial fleets of trucks and trailers are mamtalned
at Seattle and in Alaska, and most of the cargo carried is packed in
trailer vans and transported on the decks of barges, although some
is loose-stowed in the holds of the barges. On February 10, 1958, a
service consisting of one sailing every two weeks was instituted from
Portland to Alaska, and it is expected that a monthly sailing from
California ports will be instituted later this year. Rates for.the
latter service are not involved in this proceeding.

Garrison operates no vessels but files a tariff naming through rates
for the through movement of cargo in motor cargo vans from points
in the United States to points in Alaska. The vans are carried on
vessels of Alaska Steam under a division-of-rates arrangement.

Prior investigations by the Board in Alaskan rate proceedings®
have emphasized the particular difficulties and hazards inherent in
providing water transportation to Alaska. There are an exception-
ally large number of small ports to be served. In 1957, for example,
Alaska Steam called at 65 different ports. Hazards to navigation
are extreme because of ice, wind, fog, shoals, strong tides at narrow
passages, and poor berthing accommodatlons The trade is highly
seasonal, with the majority of the cargoes moving in the period from
April through September. The movement is severely unbalanced,
as indicated -by the fact that in 1957 northbound traffic of Alaska
Steam was about 3.5 times that of southbound traffic; for Alaska
Freight and Coastwise, northbound traffic was about 90. 2 percent and
95.8 percent, respectively, of their total revenue tons. Our previous
observations as to the general characteristics of this trade are con-
firmed by the present record.

Since May 1947 there have been two general rate increases in this
trade, one of 15 percent in 1952 and one of 714 percent in 1954. In-

8 Alagskan Rate Investigation, 1 U.S.8.B. 1 (19i9); Alaskan Rates, 2 U.S.M.C. 558
(1941) ; Alaskan Rate Investigation No. 3, 3 U.S.M.C. 43 (1948).

5 F.M.B.
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cluding the interim rate increase of 714 percent made effective on
January 30, 1958, the cumulative rate increases since May 1947 amount
to 32.9 percent. This compares with corresponding cumulative rate
increases of 101.5 percent in the Pacific coast-Puerto Rican trade and
85.2 percent in the Pacific coast-Hawaiian trade.

Alaska Steam is by far the dominant carrier in the trade, carrying
514,301, or 71.2 percent, of the total 722,375 revenue tons handled
by the four respondents in 1955; 532,214, or 71.0 percent, of the total
749,304 revenue tons carried in 1956 ; and 481,411, or 71.7 percent, of
the total 671,051 revenue tons carried in 1957. Alaska Steam thus
being clearly the dominant carrier in the trade and generally the
rate-making line, we believe an examination of that carrier’s operations
will correctly determine the issues here presented. Our analysis will
therefore be directed to the operations of Alaska Steam. General
Increase in Hawaiian Rates, 5 F.M.B. 347 (1957).

The increases under consideration apply only to commercial cargo,
but the traffic projections presented by Alaska Steam assume that
similar increases will be sought and granted from the various Govern-
ment agencies shipping so-called military cargoes. In 1957,18.3 per-
cent of the revenues and 18.9 percent of the traffic of Alaska Steam
consisted of military cargo. ‘

Alaska Steam carried the following revenue tons in recent years:

TABLE I
1949 . ____.__ 690, 626 || 1954 ___ . ... __._. 518, 967
1950 ... 635,210 || 1956 ... ______._. 514, 301
1961 .. 715,049 || 1956 __ . __ . ____.._ 532, 214
1952 ... 555,502 || 1957 ... 481, 441
1953 . 586, 216

Traffic officials of Alaska Steam estimated a decline in cargo move-
ment of 15 percent in 1958 as compared with 1957, but the total move-
ment projected for 1958 in Alaska Steam exhibits was 429,307 tons,
or a decrease of 10.8 percent from 1957. This decrease was based upon
the experienced decrease from the carryings in the last half of 1957 as
compared with the last half of 1956. This projected decrease was
supported by predictions of Alaska Steam that the southbound move-
ment of canned salmon would continue to decline; that there would be
a decline in the movement of military cargo; that construction activity
in 1958 will be less than in 1957; and that the sparse population of
Alaska will decline in 1958.

5 F.M.B.
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Public Counsel and certain of the interveners contend that Alaska
Steam’s traffic projections are unduly pessimistic. They point out
that Alaska Steam did not allow for additional traffic which will arise
from the Coastwise interchange, and that the data relied upon by
Alaska Steam was insufficient for a reliable prediction of such a sharp
decrease. Public Counsel estimates a decrease in tonnage of about 412
percent in 1958, the same rate of annual decrease experienced by
Alaska Steam from 1953 to 1957.

Based upon its projected decrease for 1958, the assumption that the
proposed 15-percent rate increase had been in effect for the full year,
the adjustments in expenses to reflect for a full year the increased
wages incurred during 1957, and adjusting expenses to reflect five
fewer sailings in 1958, Alaska Steam presented the following operating
results for 1957 and as projected for 1958:

TasLgE 11
1957 1958
(projected)
REVENUES _ — - - - - - e oo e $13, 521,327 | $14, 160, 951
EXpenses . oo oo 13, 539, 369 13, 079, 651
Profit before income tax._ .. . _ .. _.___.__ (18, 042) 1, 081, 300
Profit after income tax_ . ___________________ | ___________ 519, 024

Alaska Steam contends that the proper and lawful value of the
property owned and used by it in the Alaskan trade, i.e., the “rate
base” to be used in determining whether the increased rates will result
in a fair and reasonable rate of return, is $23,591,769.00, made up of
the following asset valuations:

TaBLE ITI

Owned vessels____ e $10, 790, 700
Chartered vessels__ - e 5, 377, 900

Property other than vessels:
Owned .. ______ e e e 684, 400
Used e e e e e e e 1, 329, 518
Working capital e e e 3, 591, 000
Going concern value_ ... 1, 818, 251
Total. . ______ e 23, 591, 769
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The record shows the following to be the net book value,® reproduc-
tion cost depreciated,” and domestic market value ® of Alaska Steam’s
owned and chartered vessels.

TasLe IV
| Net book value Reproduction cost | Domestic market
. depreclated value
Owned vessels__ ____________. $3, 006, 000 | $14, 127, 000 $4, 500, 000
Chartered.vessels.._________._ 1, 518, 600 7, 032, 000 2, 540, 000
Totals_ - .. . ___.___ 4, 524, 600 21, 159, 000 7, 040,.000

In reaching its rate base valuation of $10,790,700.00 for owned vessels
and $5,377,900.00 for chartered vessels, Alaska Steam used a formula
weighting original cost depreciated at 30 percent and reproduction
cost depreciated at 70 percent, in order, it states, to give effect to the
long-continued and consistently upward trend in the reproduction
cost of the type vessels utilized by it.

Public Counsel and, certain interveners contend that nonowned
chartered vessels should not be inclu_ded in the rate base if the charter
hire therefor is included in operating expenses; that the value of
owned vessels should be either book value or present market value;
and that reproduction costs should not be given controlling weight in
the determination of a fair vessel valuation for rate base purposes.

Owned property other than vessels include automobiles, office and
repair shop supplies, equipment and machinery, furniture and fix-
tures, life boat radios, and real estate, with a net book value of $94,-
820.00, appraised by Alaska Steam at $133,726.00, and the unitized
cargo equipment owned by Alaska Steam with a net book value of
$88,625.00, appraised by Alaska Steam at $550,692.00. The unitized
cargo equipment consists of lift trucks, pallet jacks, cargo gards,
" ¢In accordance with the initial decision of the examiner, net book value of the four
chartered C1-M—-AVY vessels has been included in this table at the same net book value
as the four C1-M~AV1 vessels.

7 Reproduction cost was estimated in exhbibits prepared and presented by Alaska Steam,
and depreciation was calculated on a 20-year life basis.

8 Domestic market value of the vessels was estimated by an expert witness for Alaska
Steam and by & Maritime Administration appraiser. Recognlzing that experts will hon-

estly differ in appralsals of value, we have accepted, as did the examiner, an approximate
average of the two appraisals for the owned and chartered vessels at the time of hearing.

5 FMB.
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and cargo cribs. The gards were depreciated over a 3-year period
and are fully depreciated. The collapsible crib parts are of wooden
construction, and the sides, ends, and tops are written off in one
year while the pallet board bottoms are written off in two years.

The value of nonowned property, other than vessels, urged by
Alaska Steam has been computed on the basis of 90 percent of the
net book value of the cargo vans, semitrailers, highway cargo vans,
and temperature control devices utilized principally in the through
transportation arrangements between Alaska Steam and Garrison,
some of which are leased individually by Alaska Steam on a per diem
rental arrangement. The equipment is owned by Arctic Terminals,
a corporation of which the stock is held 49 percent by Alaska
Terminal & Stevedoring Co., an affiliate of Alaska Steam, and 51
percent by Consolidated Freightways, Inc. The figure of 90 percent
was used on the theory that at least that much of the equipment was
utilized in the service of Alaska Steam. The record does not disclose
the actual or approximate time that the equipment is in the possession
of and used by Alaska Steam, as compared with the time the equip-
ment is used by Garrison, so no fair allocation for valuation can be
made. The 90-percent figure does not represent actual use by Alaska
Steam. The per diem rental charges for this equipment are included
as an item of expense by Alaska Steam, and in the case of through
traffic handled by Garrison and Alaska Steam, the rental charges
are deducted from the gross revenues before division of the latter
between the two carriers.

Public Counsel and interveners contend that the valuation of owned
property other than vessels should be based on book value, and that
nonowned property other than vessels should be excluded from the
rate base, particularly where, as here, the rental charges for the use
of such property are included in operating expenses and cannot be
clearly segregated.

Alaska Steam computed working capital by adding together two
items: (1) net investment in working capital, determined by sub-
tracting unpaid current accounts, taxes payable, unterminated voyage
revenue, and deferred liabilities from uncollected accounts receivable,
working funds, cash in transit, prepayments, unterminated voyage
expenses, and materials and supplies; and (2) a’ buffer fund of cash
equal to the maximum month’s operating expenses in 1957. These
computations, showing average, maximum, and minimum working
capital in 1957 are as follows:

5 FM.B.
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TaBLE V
Monthly Minimum Maximum

average month month

Net investment in working capital, i
exclusive of buffer fund of cash.___| $1, 195, 223 | $1,.042, 426 $1, 602, 274

Operating expenses, including taxes
other than income taxes, exclusive
of depreciation.___._____._________ 1,102, 375 670, 663 1, 989, 070

Total oo 2,297,598 | 1,713,089 | 3,591, 344

Public Counsel and certain interveners contend that working capital
was overstated by Alaska Steam and should be limited to $2,000,000.00
or less. Public Counsel urges that working capital is a fund needed
to support the lag between payment by the company of expenses for
conducting operations, and receipt by the company of revenues for
the service for which the expense was incurred. Under this definition
they argue that working capital in the Alaska trade should be not
more than $2,000,000.00, or approximately the highest-month’s oper-
ating expenses.

The item of going-concern-value represents an arbitrary ten percent
of the value of all the physical assets otherwise included in the rate
base. Public Counsel and interveners urge that no specific item should
be included in the rate base for “going concern value,” and the exam-
iner rejected this item.

In concluding that the proposed increases were just and reasonable,
the examiner did not fix one precise rate base for determining a fair
return. He determined that for Alaska Steam, on a rate base of
$9,540,000.00, consisting of the market value of owned and chartered
vessels, $2,200,000.00 working capital, and $300,000.00 for all other
properties, the revenue of $14,160,951.00 projected for 1958 would pro-
duce a net profit of $519,024.00, or a 5.44 percent return, and on a rate
base of $15,341,800.00 weighting the net book value and reproduction
cost depreciated of owned and chartered vessels equally, and allowing
the amounts stated immediately above for working capital and other
‘property, the same net profit would result in a return of 3.38 percent.
He concluded that these rates of return on the rate bases considered
could not be said to be unreasonably high, and that the increases were
therefore just and reasonable.” The examiner gave no controiling

° The examiner also made separate findings with respect to Alaska Freight, but since

we are treating Alaska Steam as the rate-making line in the Alaska trade, we have not
separately considered the operations of Alaska Freight.

5 F.M.B.
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weight to the operating ratio theory *° advanced by Alaska Steam and
Alaska Freight, merely commenting that the projected operating
ratio of 96.33, after income taxes, cannot reasonably be characterized
asunduly low.

Exceptions were filed by Public Counsel, Administrator of General
Services, Northwest Fish Traffic Committee, Associated Grocers, Inc.,
Alaska Steam, Garrison, and the Territory of Alaska. Replies to
exceptions were filed by Alaska Freight, Public Counsel, Alaska
Steam, and Garrison. Exceptions taken and recommended findings
not. discussed in this report and not reflected in our findings and
conclusions have been found not relevant or not supported by the
evidence.

Discussion aND CONCLUSIONS

Under the 1933 Act the burden of proving that the proposed in-
creases are just and reasonable rests upon respondents (section 3),
and if the tariffs are found to be unjust or unreasonable the Board
may “determine, prescribe, and order enforced a just and reasonable
maximum or minimum, or maximum and minimum rate, fare, or
charge, or a just and reasonable classification, tariff, regulation or
practice’” (section 4).

What Alaska Steam and the other respondents are entitled to is
a “fair return on the reasonable value of the property at the time
that it is being used for the public.” San Diego Land Company v.
National City, 174 U.S. 739 (1899), cited in General Increase in
Hawitan Rates, supra.

We agree with the examiner that the operating-ratio theory has
never been followed by the Board or its predecessors and should have
no controlling weight in this proceding. Operating ratio has been
used in motor carrier rate cases by the Interstate Commerce Commis-
sion, where the ratio of operating revenues (and expenses) to invest-
ment in capital equipment is relatively large, i.e., four or five to one
or better. In contrast, Alaska Steam’s ratio of revenue (or expenses)
to capital investment is only slightly in excess of two to one. We
see no reason to depart from the fair-return-on-fair-value standard
which the Board and its predecessors have used.

We first direct our inquiry to the cargo carryings which can reason-
ably be expected by Alaska Steam-in 1958, and to the operating profit
which may be expected from carrying such traffic under-the 15-percent
increase and the increased costs estimated for 1958.

10 Operating ratio i8 the. ratio .of operating expéenses to .gross #avénués.
5 FM.B.
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It is clear from the record that Alaska Steam can expect some de-
cline in cargo offerings in 1958 as compared with 1957. The record
does not support a decline, however, as great as the 10.82 percent
projected by the company.

The total movement of traffic between the United States and Alaska
has shown a consistent decline in recent years. In the years 1949-
1957, as shown in table I, supra, Alaska Steam’s revenue tons fluctu-
ated widely but generally declined, as follows:

1949 _______. 690, 626 || 1954__________________ 518, 967
1950, oo . ! 635,210 || 1955__________________ 514, 301
1951 .. 715,049 || 1956 ... _______ 532, 214
1952 .. 555,502 || 1957 . _____ ' 481, 441
1953 ... 586, 216

From 1949 to 1957 the traffic of Alaska Steam decreased a total
of 209,215 revenue tons, or an average annual decrease of 3.8 percent;
from 1954, the date of the last rate increase, to 1957, traffic decreased
37,556 revenue tons, or an average annual decrease of 2.4 percent;
and from the peak Korean War year of 1951 to 1957, the decrease was
233,638 revenue tons, or an average annual decrease of only 5.5 percent.

The factors relied upon by Alaska Steam in supporting its pro-
jected decline in traffic do not support the calculation of a precise and
reliable mathematical projection. In view of the traffic experience of
Alaska Steam, and upon consideration of the record as a whole, we
find that a decrease of 5 percent can be reasonably projected for 1958
as compared with 1957. On this basis, it can be predicted that Alaska
Steam will carry 457,340 revenue tons in 1958.

Based upon its projection of 429,307 revenue tons to be carried in
1958 at the increased 15-percent rates for the full year, Alaska Steam
has estimated total revenues of $14,160,951.00. Applying a return
of $32.26 per révenue ton ! to the 457,340 revenue tons we consider
reasonable for 1958, Alaska Steam’s gross revenues for the year would
be $14,758,788.00.

Based upon 429,307 revenue tons projected for 1958, Alaska Steam
has estimated its annual total expenses at $18,079,651.00. Adding to
this the cost of handling the additional 28,038 revenue tons ** which
we estimate will be carried, or $303,878.00, the projected total expenses
for carrying 457,340 revenue tons in 1958 would be $18,383,529.00.

11 $32.26 18 the average return per revenue ton for commercial and military cargoes as
projected by Alaska Steam for 1858 at the-15-percent Incréased rate.
13 The average cost of handling commercial cargo in 1957 was $10.84 per ton.
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Revenues of $14,753,788.00 and expenses of $13,383,529.000 result in
a net profit of $1,370,259.00 before taxes and $647, 724.00 after taxes.®

We next direct our inquiry to the rate base, i.e., the fair value of
the property devoted to the common-carrier operations of Alaska
Steam. In ascertaining such a fair value we are not bound by any
artificial rules or formulae. General Increase in Hawaiian Rates,
supra.

The rate-base valuations advanced by Alaska Steam consisted of
vessels, owned and chartered; property other than vessels, owned and
Jeased ; working capital ; and going-concern value.

Vessels. The record shows the net book value, reproduction cost
depreciated, and domestic market value of Alaska Steam’s owned
and chartered vessels to be as follows:

TasLe VI
Net book value Reproduction cost | Domestic market
depreclated value
Owned vessels_ ... __.___.____ $3,006, 000 $14, 127, 000 $4, 500, 000
Chartered vessels.. ... 1, 518, 600 7, 032, 000 2, 540, 000
Total .. .. 4, 524, 600 21, 159, 000 7, 040, 000

Various valuations of vessels for rate-base purposes were presented—
$16,168,600.00 (net book value weighted 30 percent, and reproduction
cost depreciated weighted 70 percent), proposed by Alaska Steam;
$12,841,800.00 (50-50 average of net book value and reproduction cost
depreciated) ; $7,040,000.00 (domestic market value of owned -and
charted vessels) ; and $4,500,000.00 (domestic market value of owned
vessels only—chartered vessels excluded), urged by Public Counsel.

We consider the value of $16,168,600.00, weighting net book value
30 percent and reproduction cost deprecmted 70 percent, to be exces-
sively high as it gives unreasonable emphasis to hypothetical repro-
duction costs where the record shows that these vessels will probably
not be reproduced and that Alaska Steam has historically never oper-
ated with newly constructed tonnage. We further consider book value
alone as unrealistic. In General Increase in Hawasian Rates, supra,
we considered as two possible valuations for rate-base purposes the
average of net book value and depreciated reproduction cost and fair
market value adjusted to eliminate short term peaks or valleys in

23 Taxes are calculated at 52 percent, the tax rate used by Alaska Steam in its exhibit
calculations.
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vessel values. For Alaska Steam’s own and chartered vessels.the aver-
age of the net book value and depreciated reproduction cost is $12,841,-
800.00. Considering the upward trend in vessel values in recent years,
and allowing for the decline in such values which has occurred since
the excessively high values during the Korean War and the Suez
crisis, we consider the domestic market value at the time of hearing of
$4,500,000.00 for owned vessels and $2,540,000.00 for chartered vessels
to be a fair and reasonable market valuation for rate-base purposes.

We do not agree with the contention of Public Counsel and interven-
ers that the proper method of handling these Government-owned
chartered vessels is to exclude their value from the rate base, but in-
stead allow charter hire to remain as an item of operating expense.
We consider inclusion of a fair value for these vessels in the rate base
to be more realistic and less subject to market fluctuations than to
exclude such vessels from the rate base and allow charter hire as an
item of expense. We will therefore include the rate-base values, as
set forth in the preceding paragraph, for both owned and chartered
vessels.* It would be improper, however, to allow a return on the
value of nonowned property and at the same time allow the cost of
using such property, i.e., charter hire, to remain as an operating ex-
pense.’* We will therefore reduce projected operating expenses for
the year 1958 by $155,190.00, the amount of such annual charter hire.

Property other than vessels. Alaska Steam valued owned property
other than vessels at an appraised value of $684,418.00, although the
net book value of such property is only $183,445.00. It is evident that
the value of much of this property has been charged off as deprecia-
tion in operating expenses, and the record shows that certain of this
equipment is depreciated in only one or two years and is treated more
as an expense item than as capital equipment. We consider the proper
valuation of this owned property to be book value, or $183,445.00.
This is consistent with our decision in General Increase in Hawaiian
Rates, supra, wherein we allowed net book value in the rate base for
property other than vessels.

14 We consider these chartered vessels used and useful in Alaska Steam’s service during
the entire year, even though they may be withdrawn from gservice during a portion of the
year. In Alaska Rates, supra, the Board disallowed a pro rata portion of vesgel valua-
tion for the period they were engaged In other services. Here the record indicates these
chartered vessels will not be used in any other service while withdrawn from the Alaska
trade.

18 On this record it is impossible to determine with accuracy the owner's expenses for
these chartered vessels, the owner being the United States Government, and we have not
included in expenses any item of ‘“owner’s costs.” We find it unnecessary to determine
whether we would allow such expense costs in a proceeding where they could be precisely
determined.
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Property other than vessels, used but not owned by Alaska Steam,
consists of cargo vans, semitrailers, highway cargo van carriers, and
other equipment utilized in the through transportation arrangement
with Garrison, and owned by a company jointly owned by an affiliate
company of Alaska Steam and Consolidated Freightways. The
valuation of $1,329,518.00 placed on this property by Alaska Steam is
stated to be 90 percent of its net book value, on the theory that this
much of the equipment is utilized in the services of Alaska Steam.
The record is silent as to how much of the time the property is used
by Alaska Steam, on the one hand, and by Garrison, on the other
hand. It is impossible on this record to allocate a value of the equip-
ment to Alaska Steam based upon percentage of use in its services.
The rental cost is included in Alaska Steam’s operating expenses,
though not separately identified on the record. As previously stated
in regard to chartered vessels, we think it improper to allow the value
of nonowned property to be included in the rate base, while at the
same time the charges for the use of that capital equipment is included
as an operating expense. Since the proper valuation of this non-
owned property in Alaska Steam’s-operations is difficult if not impos-
sible to determine accurately, and since the expenses for its use is
included in operating expenses, we will not include any value for the
equipment in the rate base.

Working capital. Alaska Steam has included in its rate base a
value for working capital of $3,591,344.00, which consists of the maxi-
mum-month’s net investment in working capital in 1957 of
$1,602,274.00, plus a buffer fund of the maximum-month’s operating
expenses of $1,989,070.00. This is stated to be the method used by
the Board’s predecessor in Alaskan Rates, 2 U.S.M.C. 639, 644-6
(1942). : :

Working capital consists of funds necessary to pay operating ex-
penses prior to the time revenues are received for the service rendered.
As stated in Alabama-Tennessee Nat. Gas Co.v. Federal Power Com’n,
203 F. 2d 494 (3d Cir. 1958), working capital for rate base pur-
poses is—

“s * = [the] allowance for the sum which the Company needs to supply
from its own funds for the purpose of enabling it to meet its current obli-
gations as they arise and to operate economically and efficiently.” Barnes,
The Economics of Public Utility Regulation (1942) 495. Since it is nor-
“mally contemplat;ed that all operating expenses will eventually be paid
for outAof revenues received by the Company, the need for working capital
arises largely from the time lag between payment by the Company of its

expenses and receipt by the Company of payments for service in respect
of which the expenses were incurred.

5 FMB.
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Public Counsel contend that working capital should be limited to
not more than the net balance of current assets over current liabilities,
or approximately one month’s operating expenses, but that under
no circumstances are both these items justified. On this basis Pub-
lic Counsel urge that working capital should be valued at no more
than $2,000,000.00. The examiner valued working capital at approxi-
mately the average (rather than maximum) monthly net investment
in working capital plus the average monthly expenses, or $2,200,000.00.
Calculation of working capital in accordance with General Order
No. 71*¢ (superseded by General Order 31) would give a working
capital valuation in recent years of slightly under $1,000,000.00.

The record shows that the Alaska trade is to some extent prepaid,
and it is further apparent that certain operating expenses of Alaska
Steam are of the type normally paid. after the expense is incurred.
It is not clear to what extent these factors may counteract each other,
and it is impossible to ascertain with any accuracy the extent of lag
between payment of expenses and receipt of revenues. We consider
a calculation in accordance with General Order No. 71 to be a fair
and reasonable valuation of working capital for rate-base purposes.
Such a value was allowed in General Increase in Hawaiian Rates,
supra, and no sound reason justifying a higher value for working
capital hasbeen presented in this proceeding. We conclude, therefore,
that the fair and reasonable value for Alaska Steam’s working capital
should be limited to approximately the value calculated under General
Order No. 71, or $1,000,000.00.

Going concern value. Neither the Board nor any of its predeces-
sors has ever included a separate “going concern value” in a rate base;
on the contrary, such a separate value in rate proceedings has been
specifically rejected. Alaskan Rates,2U.S.M.C. 558,568. No separate
item of “going concern value” should be included in the rate base for
Alaska Steam.

Based upon revenues of $14,753,788.00 and expenses of $13,228,-
339.00," Alaska Steam’s profit for 1958 would be $1,525,449.00 before
taxes and $732,215.00 after taxes. On a rate base of $8,223,445.00, con-
sisting of market value for owned and chartered vessels, or $7,040,-
000.00; $188,445.00 for property other than vessels, and $1,000,000.00
for working capital, the rate of return would be 8.90 percent. On a
rate base of $14,025,245.00, consisting of an average of net book value
and reproduction cost depreciated for owned and chartered vessels, or

16 General Order No. 71 (46 C.F.R. Part 291) sets forth the basis for determination of
working capital for subsidized water carriers. Working capital as therein calé¢ulated
basically consists of the average voyage expenses for each vessel in the carrier’s fleet.

17 Expenses bave been reduced by $155,190.00, the annual charter hire for vessels.
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$12,841,800.00, $183,445.00 for property other than vessels, and
$1,000,000.00 for working capital, the rate of return would be 5.22
percent.

In view of all the evidence of record, we find that the foregoing rates
of returns on the “fair value” rate bases above considered are within
the zone of reasonableness, and we find it unnecessary to determine one
precise rate base for measuring the reasonableness of the rates. We
conclude, therefore, that the proposed increased rates and charges and
the regulations and practices of Alaska Steam and the other respond-
ents are just and reasonable and not unlawful.

Alaska Steam has excepted to a ruling of the examiner which denied
incorporation in the record of a verified statement of Alaska Steam’s
vice president filed after the close of hearing and the filing of briefs,
pursuant to Rule 10(w) of the Board’s Rules of Practice and Proce-
dure (46 C.F.R. 201.163). In view of the reservations and objec-
tions to such statement filed by certain respondents, the examiner was
correct’ in his ruling.

‘An order discontinuing this proceeding will be entered.

5 FM.B.
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APPENDIX

Section 18, Shipping Act, 1916 ;

Sec. 18. That every common carrier by water in interstate com-
merce shall establish, observe, and enforce just and reasonable rates,
fares, charges, cla551ﬁcat10ns, and tariffs, and just and reasonable
regulatlons and practices relating thereto and to the issuance, form,
and substance of tickets, receipts, and bills of lading, the manner and
method of presenting, marking, packing, and delivering property for
transportation, the carrying of personal, sample, and excess baggage,
the facilities for transportation, and all other matters relating to or
connected with the receiving, handling, transporting, storing, or de-
livering of property.

Section 3, Intercoastal Shipping Act,1933:

Sec. 8. Whenever there shall be filed with the board any schedule
stating a new individual or joint rate, fare, or charge, or any new
individual or joint classification, or any new individual or joint regu-
lation or practice affecting any rate, fare, or charge, the board shall
have, and it is hereby given, authority, either upon complaint or
upon its own initiative without complaint, and if it so orders without
answer or other formal pleading by the interested carrier or carriers,
but upon reasonable notice, to enter upon a hearing concerning the
lawfulness of such rate, fare, charge, classification, regulation, or
practice: Provided, however, That there shall be no suspension of a
tariff schedule or service which extends to additional ports, actual
service at rates of said carrier for similar service already in effect at
the nearest port of call to said additional port.

Pending such hearing and the decision thereon the board, upon fil-
ing with such schedule and delivering to the carrier or carriers affected
thereby a statement in writing of its reasons for such suspension,
may from time to time suspend the operation of such schedule and
defer the use of such rate, fare, charge, classification, regulation, or
practice, but not for a longer period than four months beyond the
time when it would otherwise go into effect; and after full hearing
whether completed before or after the rate, fare, charge, classification,
regulation, or practice goes into effect, the board may make such
order with reference thereto as would be proper in. a proceeding
initiated after it had become effective. If the proceeding has not been
concluded and an order made within the period of suspension, the
proposed change of rate, fare, charge, classification, regulation, or
practice shall go into effect at the end of such period. At any hearing
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under this paragraph the burden of proof to show that the rate, fare,
charge, classification, regulation, or practice is just and reasonable
shall be upon the carrier or carriers. The board shall give preference
to the hearing and decision of such questions and decide the same as
speedily as possible.

5 F.M.B.
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At a Session of the FEDERAL MARITIME BOARD, held at its
office in Washington, D.C., on the 9th day of October A.D. 1958

No. 828

GENERAL INCREASES IN ALASKAN RATES AND CHARGES

This proceeding having been instituted by the Board on its own
motion, and having been duly heard and submitted by the parties,
and full investigation of the matters and things involved having
been had, and the Board, on the date hereof, having made and en-
tered of record a report stating its conclusions and decision thereon,
which report is hereby referred to and made a part hereof, and having
found that the proposed rates, charges, regulations, and practices
herein under investigation are just and reasonable :

It is ordered, That this proceeding be, and it is hereby, discontinued.

By the Board.

(Sgd.) James L. PiMeER,
Secretary.

5 F.M.B.



DEPARTMENT OF COMMERCE
MARITIME ADMINISTRATION

No. S-79

TaE Oceanic SteamsHipr CoMPANY—APPLICATION UNDER SECTION
805(a)

Submitted November 17, 1958. Decided November 17, 1958

One voyage by SS Lurline commencing on or about January 6, 1959, between
San Francisco and Seattle, Seattle and Hawaii, and Seattle and California
ports via Hawaii, found not to result in unfair competition to any person,
firm, or corporation engaged exclusively in the domestic trade, or to be prej-
udicial to the objects and policy of the Merchant Marine Act, 1936, as
amended.

Willis R. Deming and Alwin J. Rockwell for The Oceanic Steam-
ship Company.

Robert E. Mitchell, Edward Aptaker, and Robert C. Bamford as
Public Counsel.

REepoRT OF THE MARITIME ADMINISTRATOR

By THE ADMINISTRATOR

The Oceanic Steamship Company (Oceanic) has applied for writ-
ten permission of the Maritime Administrator, under section 805(a)
of the Merchant Marine Act, 1936, as amended (the Act), 46 U.S.C.
1223, to permit its parent organization, Matson Navigation Company
(Matson), to operate the SS Zurline on one voyage commencing at
San Francisco on or about January 6, 1959, carrying passengers and
their automobiles between (a) San Francisco and Seattle, (b) Seattle
and Hawaii, and (c) Seattle and ports in California via Hawaii. The
hearing, notice of which was published in the Federal Register of No-
vember 6, 1958, was held before the Administrator on November 17,
1958. No one appeared in opposition to the application.

The SS Lurline, together with the SS Matsonia, is regularly en-
gaged in the California-Haavaii passenger trade. Matson experiences
a lull in this trade during January and feels that there is a demand
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for passenger service for a voyage at that time between the ports set
forth in the application. By granting the application Matson would
avoid the possibility of laying up the vessel ‘with its attendant
consequences.

Pope and Talbot, Inc., a domestic carrier between San Francisco
and Seattle, has indicated that it has no objection to the application,
and Hawaiian Textron, Inc., a domestic operator between California
ports and Hawaii, likewise does not oppose the granting of the
permission.

Upon this record, it is found and concluded that the granting of
the written permission under section 805(a) of the Act for one voyage
by the SS Lurline, carrying passengers and their automobiles, be-
tween (a) San Francisco and Seattle, (b) Seattle and Hawaii, and
(c) Seattle and California ports via Hawaii, commencing on or about
Jahuary 6, 1959, would not result in unfair competition to any per-
son, firm, or corporation operating exclusively in the coastwise or in-
tercoastal sérvice, nor be prejudicial to the objects and policy of the
Act.

This report will serve as written permission for the voyage.

5 M.A.
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At a Session of the FEDERAL MARITIME BOARD, held at its
office in Washington, D.C., on the 24th day of November A.D. 1958

No. S-57

StATES MARINE CORPORATION AND STATES MARINE CORPORATION OF
DerawaArRE—A pPLICATION FOR OPERATING- DIFFERENTIAL SUBSIDY
oN TuEemr TricoNTINENT, PactFic Coast/Far Easr,

AND GULF/MEDITERRANEAN SERVICES

Rurine on MotioN For CoMPARATIVE CONSIDERATION *

On October 28, 1958, American President Lines, Ltd., and American
Mail Line Ltd. (APL/AML) filed a motion requesting that decision
on States Marine Lines’ (SML) request to operate along the full
Pacific coast range on Trade Routes Nos. 29 and 30 be deferred until
similar requests by APL/AML can be presented and given compara-
tive consideration with that of SML. Replies to the motion have
been filed by SML and Public Counsel.

APL/AML urge comparative consideration on the grounds (1) that
a section-211 determination may be made by the Maritime Adminis-
trator fixing the number of subsidized voyages which will be per-
mitted full-coast loading privileges on Trade Routes Nos. 29 and 30,
(2) that such number, if and when set, may be insufficient to allow
subsidy on all the full-coast loading voyages requested by SML and
APL/AML, and (3) that therefore the section-605(c) determinations
with respect to SML and APL/AML are mutually exclusive and
should be given comparative consideration by the Board, citing Ash-
backer Radio Co. v. F.C.C., 326 U.S. 327 (1945).

*Report of the Board under sections 605(c) and 805(a) of the Merchant Marine Act,
1936, Is found at 5 F.M.B. 537 (1959).
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It appearing, That at this time the effect of a possible future section-
211 determination by the Maritime Administrator upon the pending
applications of SML and APL/AML are unknown ; and

It further appearing, That findings under section 605(c) do not
guarantee a subsidy contract or award subsidy to any particular appli-
cant, and are not, therefore, “mutually éxclusive” within the meaning
of the Ashbacker doctrine;

Now, therefore, for the foregoing reasons, among others, and upon
consideration of the motion and memorandum in support thereof and
the replies thereto:

It i3 ordered, That the motion be, and it is hereby, denied.

By the Board.

: (Sgd.) Jam=s L. P1MPER,
Secretary.
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No. 824

Margr & HammacHER CoMPANY-——-MISCLASSIFICATION OF GLASSWARE
Submitted October 81, 1958. Decided November 24, 1958

Respondent Markt & Hammacher Company, a shipper, found to have knowingly
and willfully, by means of false classification, obtained transportation by
water for property at less than rates or chatrges which would otherwise
be applicable, in violation of section 16 of the Shipping Act, 1918, as
amended.

Louis H. Powell for Markt & Hammacher Company, respondent.
Robert E. Mitchell, Edward Aptaker, and Robert C. Bamford as
Public Counsel.

RerorT oF THE BoARrD

Crarence G. Morse, Chairman, Bex H. GuiLy, Vice Chasrman,
Tros. E. StageM, Jr., Member

By TtE Boarp:

This investigation, instituted on the Board’s own order, concerns
alleged violations of section 16 of the Shipping Act, 1916, as amended
(the Act), 46 USC 815.1

As recited in the order of investigation, it appeared that during
1956 Markt & Hammacher Company (respondent or Markt & Ham-
macher), an exporter, made certain shipments of glassware >—cake

1 Section 16 provides in pertinent part:

“That it shall be unlawful for any shipper, consignor, consignee, forwarder, broker, or
other person, or any officer, agent, or employee thereof, knowingly and willfully, directly
or {ndirectly, by means of false billing, false classification, false weighing, false report of
welght, or by any other unjust or unfair device or means to obtain or attempt to obtain
transportation by water for property at less than the rates or charges which would other-
wise be applicable.”

9 The items under question are set forth in the appendix.
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pans, loaf pans, mixing bowls, and the like—via ocean carriers from
the United States to Venezuela at less than the applicable freight rates,
through the device of falsely classifying the shipments, in violation of
section 16 of the Act.

Hearings were held and a stipulation of facts with attached exhib-
its was agreed to by the parties. A recommended decision was served,
in which the examiner concluded that respondent’s misclassification
was not knowingly and willfully made, and therefore section 16 of
the Act was not violated. Exceptions to this decision were filed by
Public Counsel and a reply was filed by respondent. No oral
argument was requested or held.

Facts

Markt & Hammacher, long engaged in the foreign trade, pur-
chased the glassware items in question ® from Anchor Hocking Glass
Corporation, at a discount, and resold the items to Venezuelan cus-
tomers at Anchor Hocking’s catalogue price. Title to the goods
passed in the United States and frelght and related costs were paid
by the foreign buyers. In arranging the ocean carriage in each
instance respondent was acting on behalf of the foreign buyer.
Independent freight forwarders were not employed and respondent
prepared all the shipping documents in its own traffic department.

The items in question moved under United States Atlantic & Gulf/
Venezuela and Netherlands Antilles Conference Freight Tariff No.
VEN-7. This tariff contains Item 1000, “Glassware NOS”;* and
Ttem 115, “Bottles or Jars, Empty, Glass;” the former takes a higher
rate than the latter. Respondent’s traffic manager caused the ship-
ments to be designated “Bottles or Jars” and hence caused them to
move at the lower rate. During the same period, through its traffic
manager, respondent shipped similar items as “Glassware NOS,” and
has not shipped any of the items under the lower-rated classification
since the Board instituted its preliminary investigation.

In selecting the lower classification respondent’s traffic manager
stated in his affidavit:

An examination of Freight Tariff No. VEN-7 tariff schedule showed that
“Bottles or Jars, Bmpty, Glass” were to be classified under Item 115. I
consulted a dictionary in an effort to determine what would be defined
as “Jars.” The definition contained in the dictionary described “Jars” as
“deep wide mouthed vessels.”” I therefore classified as jars those items of
glassware which I feel fulfilled that description.

3 See appendix.
¢ Not otherwise specified.

5 F.M.B.
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Discussion

There can be no question that the shipment of these items as
“Bottles or Jars” constituted a factual misclassification and that the
misclassification resulted in the payment of a lower freight rate than
would be otherwise applicable. Respondent has admitted the mis-
classification. Whether section 16 has been violated depends upon
whether the misclassification was knowingly and willfully made.

The examiner concluded that the misclassification was not know-
ingly and willfully made. His conclusion was grounded on two find-
ings: (1) that since title passed to the foreign buyer in the United
States, prior to shipment, no benefit inured to respondent or its traf-
fic manager, and (2) the traffic manager’s misclassification was
neither condoned nor known by the management and was made
contrary to its policy and instructions.

We feel that neither of these findings negates a record which other-
wise Indicates knowing and willful conduct. Through its traffic
manager, respondent obviously was aware of the proper tariff classi-
fication, and the resort of the traffic manager to a dictionary defini-
tion of a jar, which does such violence to the clear meaning of the
tariff, at best, manifests such an indifference and lack of care in con-
struing the tariff as to constitute a deliberate violation of section 186.
Rates from United States to Philippine Islands, 2 U.S.M.C. 535
(1941). Where a shipper has doubt as to the proper tariff designa-
tion of his commodity, he has a duty to make diligent and good faith
inquiry, that is, inquiry of the carrier or conference publishing the
taviff. Hazel-Atlas Glass Co.—DMisclassification of Qlass Tumblers,
5 F.M.B. 515, decided this date.

A benefit to the shipper is not a sine qua non to a finding of a
knowing and willful misclassification by a shipper. Although no
direct benefit was proved here, the most that can be inferred from
it is that no motive or reason is apparent for the violation. But a
motive or reason is not necessary for the finding of a violation. State
v. Santina, 186 S.W. 976 (1916).

The misclassification here involved was made by an employee act-
ing within the scope of his employment, and it is beyond dispute at
this late date that a corporation is liable for the acts of its agents
when done within the scope of their authority. New York Central
RB.B.v. United States, 212 U.S. 481(1909) ; United States v. George F.
I'ish, Inc., 154 F. 2d 798 (1946) ; United Siates v. General Motors
Corporation, 226 F. 2d 745 (1955).

An appropriate order will be entered.

5 FM.B.
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APPENDIX

Catalogue or Invoice

ware No. desoription
H452 e —— - —-- Sq. Cake Pan
H410_ oo . ———— ... Baking Pan
H 411__ - _— - - Baking Pan
H 408 e Cass. K/Cover
H 407~ ——_—- - e Cass. K/Cover
H 408 _ e Cass. K/Cover
H 405 e Cass. K/Cover
H 426 e mmmmmmmmmmeee—eem=2~ Pie Dish
H 409 Loaf Pan
H 440 o — [, Sq. Baking Pan
H 442 e - _ - Ind. Baker
W300,/148 _ - o e et Mix. Bowl
H 424 o Dessert
W300/149  _ e Mix. Bowl
L4374 e e Dessert
G855 e ——————— e Mixing Bowl
G856 e Mixing Bowl
G857 e e —————— Mixing Bowl
L4157 e Mixing Bowl
L4159 - o e Mixing Bowl
G655 o e e Batter Bowl
G291 - e Soup
W29l Soup
G300/129. - e Bowl Set
G300/180 e Bowl Set
WS e Bowl
W36 oo Bowl
W57 e - ---. Bowl
H 425 e Pie Dish
G415 e Mixing Bowl
G4158 o [ Mixing Bowl
L 1 7 Mixing Bowl
14378 ___. __ - — e ————— e Veg. Bowl
1426 e e Bowl
8355/127 - e - Ftd. Ivy Ball
8306/128 - oo Crimp Top Vase
8306/127 e e Crimp Top Vase
B8 s Butter and Cov.
B e ——————— s Milk Pitcher
B86 e ————— Ice Lip Pitcher
L4354 e — - —. Creamer
G384 _ o _____ - - ———- Creamer
G3874 - e Dessert
G3878 e Veg. Bowl
G221 e Butter and Cover
L2835 e - _. French Cass/Cov.
B €2 5 I o G —— ——e _— -~ Veg. Bowl
M4178 e -— ——- Veg. Bowl

5 F.M.B.



MARKT & HAMMACHER CO.—MISCLASSIFICATION OF GLASSWARE 513

Catalogue or Invoice
ware No. description
Wl e Butter and Cover
‘W300/182 —_— e —-—. Mix. Bowl Set
W1400/50 - o oo e Punch Set

687 e e e Ice Lip Pitcher
B406T e Soup Pl.

Ba0T8 e Veg. Bowl

L2291 e Soup

M98 e . Meas. Pitcher
B33 o e Sherbet

H 496 e Meas. Cup

H 498 e Meas. Pitcher
B4054 e Creamer

H 402 e Cass. and Cover



ORpER

At a Session of the FEDERAL MARITIME BOARD, held at its
office in Washington, D.C., on the 24th day of November A.D. 1958

No. 824

MaRrT & HamMacHER CoMPANY—MISCLASSIFICATION OF (GLASSWARE

This proceeding having been instituted by the Board upon its own
motion, and having been duly heard and submitted, and investigation
of the matters and things involved having been had, and the Board,
on the date hereof, having made and entered of record a report con-
taining its conclusions and decision thereon, which report is hereby
referred to and made a part hereof:

It is ordered, That:

1. Respondent Markt & Hammacher Company be, and it is hereby,
notified and required to hereafter abstain from the practices herein
found to be in violation of section 16 of the Shipping Act, 1916,
as amended;

2. Respondent Markt & Company be, and it is hereby, required to
notify the Board, within ten (10) days from the date of service
hereof, whether it has complied with this order, and if so, the man-
ner in which compliance has been made, pursuant to Rule 1(c) of
the Board’s Rules of Practice and Procedure, 46 C.F.R. 201.3; and

8. The proceeding be, and it is hereby, discontinued.

By the Board.

(Sgd.) James L: PiMPER,
Secretary.

514 5 F.M.B.
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No. 823

Hazer-Arvas Grass Coarraxy, Ince & Codpaxy:
or Grass TUMBLERS

MISCLASSIFICATION

Submitted March 28, 1958. Decided November 24, 1958

Respondent Hazel-Atlas Glass Company, a shipper, found to have knowingly
and willfully, by means of false classification, obtained transportation by
water for property at less than rates or charges which would otherwise be
applicable, in violation of section 16 of the Shipping Act, 1916, as amended.

H. Bartow Farr, Vincent R. Fitzpatrick, and 8. Roy French, Jr.,
for Hazel-Atlas Glass Company, respondent.
Francis J. Haley for Inge and Company.
Bobert . Mitchell, Edward Aptaker, and Robert C. Bamford as
Public Counsel.
ReporT oF THE BoarD

Crarexce G. Morse, Chairman, Tros. E. Sraxea, Jr., Member

By tHE Boarp:

This proceeding was instituted by order of the Board dated July
25,1957, and is an investigation into and concerning alleged violations
of the Shipping Act, 1916, as amended (the Act). As recited in the
Board’s order, it appeared that during 1954 and thereafter, certain
shipments of glass tumblers had been made by Hazel-Atlas Glass
Company (Hazel-Atlas), a manufacturer-shipper, by ocean carriers
from the United States to Venezuela at less than applicable freight
rates, as a result of misbilling, and that Inge and Compaiy (Inge), a
forwarder, had performed foreign freight forwarding services on such
shipments, all in violation of section 16 of the Act.?

1 Section 18 of the Act provides in part as follows:

“That it shall be unlawful for any shipper, consignor, consignee, forwarder, broker, or
other person, or any officer, agent, or employee thereof, knowingly and willfully, directly
or indirectly, by means of false billing, false classification, false weighing, false report of
weight, or by any other unjust or unfair device or means to obtain or attempt to obtain
transportation by water for property at less than the rates or charges which would other-
wise be applicable.”

5 F.M.B. 515
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A hearing was held in New York on November 22, 1957, and a
stipulation of facts with attached exhibits was submitted and agreed
to by respondents and Public Counsel, which stipulation was received
in evidence and constituted the entire record in the case.

The issue presented is whether either or both respondents, knowingly
or willfully, shipped packer’s tumblers as “Bottles or Jars, Empty,
Glass” rather than as “Glassware, N.O.S.” or as “Tumblers,” each of
such classifications being contained in the applicable ocean tariffs.

A recommended decision was served on March 13, 1958, in which
the examiner concluded that Hazel-Atlas had not misclassified its ship-
ments of glassware and hence had not violated section 16 of the Act;
that Inge, who performed freight forwarding services in connection
with the shipments in question, had not misclassified the shipments;
and that the proceeding should be discontinued as to each respondent.

No exceptions were filed to this decision, but on June 5, 1958, U.S.
Atlantic & Gulf-Venezuela and Netherlands Antilles Conference (the.
conference) filed a petition for permission to intervene, seeking to
reopen the proceeding for the purpose of presenting additional
evidence.

Faors

Hazel-Atlas, long engaged in the glass business, sold its assets to
Continental: Can Company, Inc. (Continental), on September 13,
1956, since which time the business has been carried on as Hazel-Atlas
Division of Continental.

Between March 27, 1954, and September 16, 1957, Hazel-Atlas
shipped certain quantities of packer’s tumblers to Venezuela via ocean
carriers. The freight forwarding services on these shipments were
performed by Inge, a duly registered freight forwarder, which, in
preparing the bills of lading and other shipping documents in connec-
tion therewith, followed the written instructions of Hazel-Atlas.

The shipments were made via conference vessels and pursuant to
conference tariffs VEN-6 and VEN-7, which list various commodi-
ties and rates to be charged by conference members on shipments from
Atlantic ports to Venezuela during the period in which the shipments
under investigation were made. The tariffs 2 provide:

‘Item 115
Bottles or Jars, Empty, Glass (not Cut Glass or Vacuum), with or
without their equipment of Caps, Covers, Stoppers, or Tops (not
Nipples) * * *.

Item 1000
Glassware, N.O.S. * * *,

8 None of the partles contends that ““Glassware, N.0.8.” is the correct classification for
packer’s tumblers, and it is readily apparent that packer’s tumblers do not fall within the
terms “Glassware, N.0.8.”

5 F.M.B.
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Item 1000
Tumblers, viz:
Glass * * *,
There is no classification for “Packer’s Tumblers.” The first of the
three classifications, “Bottles or Jars”, takes the lowest rate and was
used by Hazel-Atlas in the designation of its shipments of packer’s
tumblers.

By definition, a packer’s-tumbler is a glass jar used for the packing
of certain products and suitable for reuse as a drinking glass, and a
drinking glass is a tumbler. All of the shipments in question were
made to purchasers who package food products.

The 1955 edition of the Glossary of Packaging Terms, published by
the Packaging Institute, Inc., and incorporated in part in the stipu-
lation of facts, contains the following excerpts:

P. 274—“tumbler"—A. container made like a drinking glass, with straight
sides or sides flaring slightly outward toward the opening. Also packer’'s tum-
bler. Usually made of glass but also made from transparent molded plastic.

P.274—"“tumbler, packer’s’—A glass jar, pressed, without neck, used for
packing of certain products and suitable for re-use for drinking purposes.

A price list of packer’s tumblers is maintained by Hazel-Atlas.
This list is separate and distinct from its price list for tumblers and
glassware and its list for decorated glassware. There is no price list
for bottles or jars in the record, and these items are not included in
the packer’s tumblers price list.

The affidavit of the vice chairman of the conference indicates that
he would have advised Hazel-Atlas that the items shipped should be
classified as “Tumblers” had the shipper made inquiry of him as to
their proper classification, but the affidavit of the traffic manager of
the Venezuelan Line indicates that had the shipper inquired of him
as to their correct tariff classification he would have advised that
“Bottles or Jars” was correct.

DiscussioN aNp CONCLUSIONS

To constitute a violation of section 16 of the Act resulting from an
alleged false classification of goods, there must be affirmative findings
supported by the record (1) that there has been a factual misclassifi-
cation and (2) that the misclassification was knowingly and willfully
made in order to obtain transportation by water of property at rates
less than those otherwise applicable.

In shipping the packer’s tumblers as “Bottles or Jars,” Hazel-Atlas
caused them to be shipped at a rate lower than the rates for
“Tumblers.”

5 F.M.B.



518 FEDERAL MARITIME BOARD-

We are not here concerned with the question whether the tariff
could have included packer’s tumblers within Item 115. We are con-
cerned only with the question whether, by a fair and reasonable
interpretation of the tariff, it can be said that the particular items
shipped should properly have been shipped under Item 115, “Bottles
or Jars”, or under Item 1000, “Tumblers.”

We do not agree with the examiner that “packers’ tumblers fall
‘within the classification ‘Bottles or Jars, Empty, Glass’”, contained
in the tariffs. It is true that packer’s tumblers embody the attributes
of both jars and drinking glasses, but although they are designed,
manufactured, and sold as food containers, they are nevertheless
designed, manufactured, and sold to be used as drinking glasses.

The packer’s tumblers depicted in Exhibit 5, and covered by the
packer’s tumblers price list not containing prices for bottles or jars,
reflects, we believe, the intention of Hazel-Atlas, in designing and
manufacturing packer’s tumblers, to offer for sale something more
and different than a jar—a glass container and a drinking glass.
This is confirmation of the fact that the food packer has bought more
than a container, and that in marketing its product it is also market-
ing a tumbler. '

Although we agree that the purpose for which a thing is manu-
factur: ed—the controlling use—determines its 011551ﬁmt10n tariffwise,
we do not agree that its controlling use is necessarily its first use in
point of time. A jelly jar, which in some households might be used
ultimately as a drinking glass, does not thereby become a tumbler for
tariff purposes, but, by the same token, a packer’s tumbler, which is
designed for use as both a container and a tumbler, is not excluded
from the tariff classification “tumbler” by reason of its use as a con-
tainer. These very items contain the generic term “tumbler.” It is
a term which the industry itself has adopted, and but for the use of
the article as a drinking glass, we think the term would not have
been employed. Further, in the Packaging Institute’s Glossary, to
which Hazel Atlas subscribes, this commodlty is cataloged “tumbler,
packer’s’

We find from all the evidence that Hazel-Atlas has considered
packer’s tumblers as separate and distinct from bottles or jars, and
conclude, therefore, that Hazel-Atlas is guilty of a misclassification.

Since the misclassification has in fact resulted in the movement of
the commodities at a lower rate than would otherwise be applicable
under the appropriate tariffs, the critical question in determmlng
whether the -statute has been violated turns upon whether the mis-
classification was knowingly and willfully made.

5 F.M.B,
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An unwitting failure to comply with the statute, of course, is not
sufficient to constitute a violation. Boone v. United States 109 F. 2d
560 (1940). In order to show a knowing and willful violation, how-
ever, it is not necessary to establish an intentional violation of law
or an evil purpose (United States v. Erie R. Co., 222 F. 444 (1915)),
particularly, as here, where the statute does not involve turpitude.
U. 8. v. [llinois Cent. B. Co., 303 U.S. 239 (1938). A conscious pur-
pose to avoid enlightenment, where there is a duty to know, supports
a charge of a violation. United States v. General Motors Corpora-
tion, 226 F. 2d 745 (1955). Knowledge may be presumed where one,
upon whom a duty to know has been cast, intentionally or willfully
keeps himself in ignorance. Indifference to diligent inquiry on the
part of a shipper or a forwarder constitutes knowing and willful-con-
duct tantamount to an outright and active violation. Misclassification
of Tissue Paper as Newsprint Paper, 4 F.M.B. 483 (1954).

Hazel-Atlas, as a shipper, had a duty to correctly classify its ship-
ments, and Where it entertained doubt or was in possession of facts
sufficient to raise a doubt, it had a duty to inform itself as to the
proper tariff cla<s1ﬁc'1t10n of the goods it was exporting. There is
no evidence in this record that it ever took any steps to inform itself.
It is argued that in designating the goods as jars it did what was rea-
sonable, right, and proper,’ and having no doubt that jars constituted
the correct classification, it had no duty to inquire further.

From what we have said above, it is obvious that respondent’s
classification was not correct. We find it difficult, indeed, to believe
that this shipper could—without doubt of error—classify these com-
modities as “Bottles or Jars.” Hazel-Atlas maintains an experienced
export department which was familiar with the classification
“Tumblers,” and the commodities, as we have noted, were advertised
to prospective customers as having a use as a drinking glass—a
tumbler.

Having not found the specific tariff classification, we believe that
Hazel-Atlas had two alternatives: (1) to designate the articles as
tumblers, or (2) to inquire of the carrier or the conference as to the
correct classification.* The failure to designate the shipments prop-
erly, together with the failure to inquire—a manifest lack of due
diligence in view of all the surrounding circumstances—evinces a

3 Whether packer’s tumblers move via rail at the same rate as jars, i1 of no conse-
‘quence for we note that the specimen of the inland bill of lading of record specifically pro-
vides for “Jelly Glasses (Packing Glasses).”

¢We give no weight to the affidavit of an official of the Venezuelan Line—the carrier
©of: many of these shipments—rendered after the fact, that he would have: construed the
tariffs so as to authorize the classification “Bottles or Jars.”

5 F.M.B.
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knowing and willful attempt on the part of the shipper to avoid the
proper tariff rate.

On the record as a whole, we find that the course of conduct on
the part of Hazel-Atlas supports the conclusion that it has knowingly
and willfully violated section 16 of the Act.

With respect to Inge, the record discloses only that it is a registered
freight forwarder, preformed freight forwarding services for Hazel-
Atlas on all the shipments here involved, and did so in accordance with
“written instructions from a duly authorized official of Hazel-Atlas
specifying the tariff classification to be used on the shipping docu-
ments.” A freight forwarder, in following written instructions from
its principal, is not thereby insulated from a finding of a violation of
section 16 of the Act as to the forwarder. A registered freight for-
warder holds itself out to the shipping public as an expert in the
handling of ocean freight, and its expertise includes a knowledge of
applicable tariffs. Indeed, if Inge prepared the necessary bills of
lading; procured cargo insurance, consular invoices, and customs dec-
larations, as forwarders generally do, the nature of the cargo neces-
sarily should be within Inge’s knowledge. The forwarder has a duty
to take reasonable steps to inform itself as to the nature of the cargo
it is handling and to act lawfully with respect thereto.

Since the record fails to evidence any conduct whatsoever on the
part of respondent Inge as to the shipments involved, other than the
fact that written instructions were followed, the proceeding will be
remanded to the examiner for further hearing. Further hearing,
however, shall be limited in scope to whether Inge acted in violation
of section 16 of the Act as to the instant shipments of packer’s
tumblers.

In view of our disposition of the issues as to Hazel-Atlas, the con-

ference’s petition to intervene is denied, without prejudice to the
filing of another petition with respect to the further hearing.
. Contentions of the parties not specifically answered herein have
been considered and have been found not relevant to, or unnecessary
for, the disposition of the issues here presented or not supported by
the evidence.

An appropriate order will be entered.

Vice Chairman Gumy, dissenting:

I cannot agree with the majority in this case.

First, this record, in my opinion, does not establish a factual mis-
classification of the particular items shipped. A packer’s tumbler is
first and foremost a glass container—a jar—manufactured for the

5 F.M.B.
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primary purpose of packaging food stuffs. Its ultimate use as a
drinking glass is both secondary and incidental to its primary use.
As glass containers or jars, therefore, these packer’s tumblers were
properly classified by respondents under the applicable tariffs.

Second, I believe that the applicable tariffs are ambiguous, and
even if packer’s tumblers are not to be equated with jars, under the
prevailing rules of tariff interpretation, the selection of the classifica-
tion “Bottles or Jars” was correct. If it can be said that a packer’s
tumbler is something different from a jar, it is likewise something
different from a drinking glass. In the absence of a specific tariff
classification, a shipper is entitled to select the lower-rated tariff desig-
nation where, in so doing, a strained tariff interpretation would not
result. I think that is the case here.

Third, the conference, after the case had been submitted, petitioned
to intervene, avering that it “had no idea that its tariff was under at-
" tack or that the decision would be based on such attack.” This state-
ment is incredible in view of the affidavit of the conference’s vice
chairman, which is an exhibit of record, relating to the tariff and its
interpretation. The conference apparently desires two bites at the
apple. ‘

Fourth, in view of the above, I see no reason for remanding the
proceeding for further hearing as to the freight forwarder..

I would dismiss the proceeding as to both respondents.

5 F.M.B.



Orotr:
At ‘2 Session of the FEDERAL MARITIMD BOARD held at its
‘officé in Waq}unrrton D.C., o the 24th day of November AD. 1958,

Hazer-Arras Grass CoMpany, INee & Cosrpa Ny—MISCLASSIFICATION

of Grass TuMBLERS

This proceeding having been instituted by the Board upon its own

motion, and having been duly heard and submitted, and investigation.

of the matters and things involved having been had, and the Board,
on the date hereof, having made and entered of record a report con-
taining its conclusions and decision thereon, which report is hereby
referred to and made a part hereof;

1t is ordered, That :

1. Respondent Hazel-Atlas Glass Company be, and it is hereby,
notified and required to hereafter abstain from the practices herein
found to be in violation of section 16 of the Shipping Act, 1916, as
amended ;

2. Respondent Hazel-Atlas Glass Company be, and it is hereby,
required to notify the Board, within ten (10) days from the date of
service hereof, whether it has complied with this order, and if so, the
manner in which compliance has been made, pursuant to Rule 1(c) of
the Board’s Rules of Practice and Procedure, 46 C.F.R. 201.3;

3. The proceeding as to respondent Hazel-Atlas Glass Company
be, and it is hereby, discontinued;

4. The petition of United States Atlantic & Gulf-Venezuela and
Netherlands Antilles Conference to intervene be, and it is hereby,
denied ; and

5. The proceeding be, and it is hereby, remanded to the examiner

for the purpose of receiving further evidence, at a public hearing to
be held at a time and place to be hereafter determined by the Chief
Examiner, on the issue of whether respondent Inge and Company

knowingly and willfully participated in the misclassification herein
found; and

6. The further hearing be conducted in accordance with the Board’s
Rules of Practice and Procedure, and that a recommended decision be:

issued by the examiner.
By the Board. _
(Signed) James L. PrmeEr,
Secretary.
522 5 F.M.B.
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DEPARTMENT OF COMMERCE
MARITIME ADMINISTRATION

No. S-80

Moore-McCormack Lings, INc.—ArpricaTION UNDER SECTION 805(8)

Submitted November 25, 1958. Decided November 25, 1958

One voyage by the SS Robin Mowbray, commencing on or about December 4,
1958, carrying a full cargo of lumber from United States North Pacific ports
to United States North Atlantic ports, found not to result in unfair com-
petition to any person, firm, or corporation engaged exclusively in the coast-
wise or intercoastal service, and not to be prejudicial to the objects and
policy of the Merchant Marine Act, 1936, as amended.

Ira L. Ewers and William B. Ewers for Moore-McCormack Lines,
Inc.
Robert E. Mitchell, Edward Aptaker, and Robert C. Bamford as
Public Counsel.
REPORT OF THE ADMINISTRATOR

BY THE ADMINISTRATOR :

Moore-McCormack Lines, Inc. (Mormac), has applied for written
permission of the Maritime Administrator under section 805(a) of
the Merchant Marine Act, 1936, as amended (the Act), 46 U.S.C.
1223, for its owned vessel the SS Robin Mowbray, which is under time
charter to States Marine Corporation of Delaware (States Marine),
to engage in one intercoastal voyage commencing at United States
North Pacific ports on or about December 4, 1958, carrying a full cargo
of lumber to United States North Atlantic ports. Notice of hearing
was published in the Federal Register of November 11, 1958, and
hearing has been held before the Administrator. There were no peti-
tions to intervene, and no one appeared in opposition to the application.

States Marine, the charterer of the SS Robin Mowbray, conducts
as a part of its regular steamship operations a regular eastbound inter-
coastal lumber service. For the early December sailing under con-
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sideration it has endeavored to obtain a C-2 or C-3 type vessel which
is required for this service, but has been unable to do so. No exclu-
sively domestic operators in this trade have objected to the use of the
SS Robin Mowbray for this sailing.

Upon this record, it is found and concluded that the granting of
written permission under section 805 (a) of the Act, for the Mormac-
owned vessel SS Robin Mowbray, which is under time charter te
States Marine, to engage in one intercoastal voyage commencing at
United States North Pacific ports on or about December 4, 1958, carry-
ing a full cargo of lumber to United States North Atlantic ports, will
not result in unfair competition to any person, firm, or corporation
operating exclusively in the coastwise or intercoastal service, and will
not be prejudicial to the objects and policy of the Act.

This report shall serve as written permission for the voyage.

O MA.
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No. S-64

IsBranNDTSEN CoMPANY, INC.—APPLICATION FOR OPERATING-DIFFER-
ENTIAL SussipY oN Trabpe Roure No. 32

Submitted November 18, 1958. Decided January 2, 1959

Service by vessels of United States registry between North Atlantic ports of
the United States and the United Kingdom, Germany, Holland, Belgium,
Atlantic France, and Northern Spain is inadequate within the meaning
of section 605(c) of the Merchant Marine Act, 1936, as amended, and in
the accomplishment of the purposes and policy of the Act, additional vessels

of United States registry should be operated thlereon.
Section 605(c¢) of the Merchant Marine Act, 1936, as amended, does not interpose

a bar to the granting of an operating-diff‘erential subsidy contract to
Isbrandtsen Company, Inc., for the operation of cargo vessels in the service
described in the paragraph above.
John J. O’Connor and Richard W. Kurrus for applicant.
Robert E. Kline, Jr., Ronald A. Capone, and Russell T. Weil for
United States Lines Company, intervener.
Odell Kominers and Mark P. Schleffer for domestic interveners.
Robert E. Mitchell, Edward Aptaker, Edward Schmeltzer, and
Robert B. Hood, Jr., as Public Counsel.

RerorT OF THE BoArD

Crarence G. Morse, Chairman, Bex H. GuiLL, Vice Chairman,
Tuos. E. StageMm, Jr., Member

By teE BoOARD:

Isbrandtsen Company, Inc. (Isbrandtsen), has filed an application
for an operating-differential subsidy contract which contemplates
(1) two services on Trade Route No. 32 (Great Lakes/Europe) dur-
ing the open navigation season,® and (2) two services from North
Atlantic ports to Europe on Trade Routes Nos. 5, 7, 8, and 9 during

21 Those months during which the Great Lakes are navigable. The ‘closed season” re-
fers to those months during which the Lakes are not navigable.
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the closed season. It is the application for subsidy during the closed
season which is now before us.? Together with this application is
a request under section 805(a) of the Act for written permission
by Isbrandtsen to continue certain of its domestic operations. The
805(a) issues were before the Board in Docket Nos. S-60 and S-60
(Sub. No. 1), which resulted in the granting of written permission
for the continuation of a portion of Isbrandtsen’s domestic opera-
tions (5 F.M.B. 448, 483).> A motion to dismiss this part of the
present proceeding is now pending.

Under section 605 (c), since Isbrandtsen does not claim to be oper-
ating an “existing service” within the meaning of the Act, we must
determine (1) whether U.S.-flag service on the routes involved is ade-
quate, and if it is not adequate, (2) whether, in the accomplishment
of the purposes and policy of the Act, additional U.S.-flag vessels
should be operated on the routes.

In Service “A” Isbrandtsen proposes to operate three sailings
per month between U.S. North Atlantic ports and London and Ham-
burg, with the privilege of calling at Liverpool and Bremen. In
Service “B”, applicant plans three sailings per month between the
same U.S. North Atlantic ports and Antwerp and Rotterdam, with
the privilege of calling at Le Havre, Dunkirk, Bordeaux, and Am-
sterdam. Essential trade routes involved are Nos. 5, 7, 8, and 9.

United States Lines (U.S. Lines), the predominant carrier in the
trades, presented the only opposition to the application.s

In his recommended decision served August 20, 1958, the examiner
found that U.S.-flag service over the routes proposed by Isbrandtsen
is inadequate, and that in the accomplishment of the purposes and
policy of the Act additional vessels should be operated on the routes,
and concluded that section 605(c) did not interpose a bar to the
granting of a subsidy contract to Isbrandtsen in accordance with its
application. TU.S. Lines excepted to these findings and replies thereto
were filed by Isbrandtsen and Public Counsel. Oral argument on
the exceptions has been held.

Applicant’s Service “A” involves ports on Trade Routes Nos, 5
and 7. Between 1952 and 1956, the greatest U.S.-flag participation
in the liner commercial movement on these two routes occurred in

? By order of the Board dated May 8, 1958, the 605(c) hearings with respect to appli-
‘cant’s open-season service were discontinued, the Board having determined that the pro-
visions of 805(c) would not interpose a bar to the proposed subsidy award.

8 The domestic Interveners here, Bull-Insular Line, Inc., A. H. Bull Steamship Co.,
Luckenbach Steamship Company, Inc., Marine Transport Lines, Inc., Weyerhaeuser Steam~
ship Company, and Pope & Talbot, Inc., were heard in Docket Nos. S—-80 and S—60 (Sub.
No. 1). No arguments in opposition to the granting of the permission not considered in
that proceeding were raised here.

¢ While both Waterman Steamslip Corporation and States Marine Lines operate in these
trades, they have carried little or no general commercial cargo, and did not intervene.

5 F.M.B.
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1955, when it reached 2,273,000 long tons, or 44 percent.® On Trade
Route No. 5, U.S.-flag participation was 44 percent in 1956, the most
recent year reflected in the statistics of record, when 1,492,000 long
tons were lifted. On Trade Route No. 7, U.S.-flag vessels accounted
for only 33 percent of the 1956 movement of 571,000 long tons.

Trade Routes Nos. 8 and 9 are covered in applicant’s Service “B”.
On Trade Route No. 8, during the 5 years of record the highest U.S.-
flag participation was 28 percent in 1952, when 1,164,000 long tons of
liner commercial cargo was moved. Although liner commercial on
this route had increased by 1956 to 1,768,000 long tons, U.S.-flag par-
ticipation slipped to 17 percent. Thus, U.S.-flag vessels carried less
cargo in 1956 than they did in 1952, when the total movement was
smaller. On Trade Route No. 9, in 1956, 482,000 long tons of liner
commercial cargo were handled, and U.S.-flag vessels accounted for
38 percent of the movement. In that year, both total liner offerings
and U.S.-flag-vessel participation therein were the highest of the
-years of record. On Trade Routes Nos. 8 and 9 combined the total
liner commercial movement in 1956 reached a high of 2,250,000 long
tons, but U.S.-flag participation therein skidded to 21 percent from
the 1902 participation of 28 percent in the much sma.ller total move-
ment of 1,473,000 long tons.

The first contention raised by U.S. Lines in its exceptions is that,
since Isbrandtsen proposes to serve only selected ports on the trade
routes involved, the statistics relating to entire routes cannot support a
finding of inadequacy as to individual ports. In short, it claims that
adequacy should have been determined strictly by measuring U.S.-
flag service to the ports applicant proposes to service. Had such
statistics been used, U.S. Lines argues, a different result would have
been reached. It is true that Isbrandtsen proposes to serve only
London and Liverpool in the United Kingdom, but we note that over
50 percent of U.S. Lines Trade Route No. 5 cargo is discharged at
these two ports. Similarly, most of intervener’s Trade Route No.
7 cargo is discharged at Hamburg and Bremen, the only major ports
on the route, all of its Trade Route No. 8 cargo moves to Antwerp,
Rotterdam, and Amsterdam, and most of its Trade Route No. 9
movement is discharged at Le Harve, Dunkirk, and Bordeaux, all
ports Isbrandtsen proposes to serve.

Section 605(c) prohibits the award of subsidy in a case such as
this unless the Board determines “that the service already pro-
vided * * * in such service, route, or line is inadequate, and that

¢ The liner commercial movement on Trade Routes 5, 7, § and T combined, 8, 9, and 8
and 9 combined, with U.S.-flag participation therein, from 1952 through 1956, is set out

in the appendix.
5 F.M.B.
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in the accomplishment of the purposes and policy of this Act addi-
tional vessels should be operated thereon.”

. While the facts in a particular case might indicate that analysis
on an over-all basis is uninformative, the Board, in the instant case,
should properly resolve the issues under section 605(c) on the basis
of statistics for the entire trade route.

In view of the comparatively small geographical areas defined by
these particular trade routes and the preponderance of the movement
on these routes passing through the ports Isbrandtsen proposes to
serve, we feel that the over-all trade route statistics are appropriate
for a determination of adequacy here. Further, after section 605 (c)
issues are-resolved, the Board under other sections of title VI of
the Act may well insist on a contract at variance with the service
proposed by the applicant. It is obvious that an applicant cannot
limit the scope of the ports of call which the Board might require
under a contract by applying only for those which he might wish
to serve. If such were the case, the functions of the Maritime Ad-
ministrator under section 211 of the Act and those of the Board under
title VI of the Act would become meaningless.

Intervener’s second exception urges that the examiner erred in
finding that the trades in issue are now inadequately served by U.S.-
flag vessels. U.S. Lines claims that the examiner, in determining
adequacy, (1) relied upon a rigid 50-percent formula which was in-
tended to be but a general guide, and in view of the factors in these
trades is unrealistic here, and (2) considered bulk cargoes not hereto-
fore carried by liners in these trades. A rigid 50-percent guide was
not used here. It is obvious that U.S.-flag participation in the liner
commercial movement has been well below 50 percent (see the appen-
dix). Based on the liner movement alone, together with the relatively
low free-space factor of U.S. Lines,® we feel that U.S.-flag service on
these routes is inadequate. Additionally, the combined liner/nonliner
commercial offerings in each of these trades have shown a marked
growth since 1952, with an attendant over-all decline in U.S.-flag par-
ticipation. In view of Isbrandtsen’s experience as a transatlantic bulk
‘hauler, the examiner correctly concluded that Isbrandtsen should have
success in converting some of these nonliner offerings.

Finally, U.S. Lines contends that the granting of the application
would not be consonant with the purposes and policy of the act. It
is true, as U.S. Lines points out, that there has been no appreciable
increase in North Atlantic cargo offerings during the winter months,
and that Isbrandtsen’s service from North Atlantic ports would be

%In 1856 and the first half of 1956, U.S. Lines’ cargo vessels achieved 95 percent utiliza-
tion. During the last six months of 1956 Intervener’s cargo vessels sailed 89 percent full
on these routes. For fiscal 1957, intervener averaged 12 to 17 percent free space.

5 F.M.B.
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on a part-time basis only. But U.S.-flag service on these routes is
inadequate and we feel that the service proposed by applicant would
increase our participation in the commercial movement. Inadequacy
of present service, plus the ability of applicant to lessen the inadequacy,
necessarily leads to the conclusion that the granting of the applica-
tion would be in furtherance of the purposes and policy of the Act.
Moreover, we are here presented with a special problem stemming from
the physical limitations presented on the Great Lakes. During the
open season, applicant intends to operate its vessels on Trade Route
No. 32 from Great Lakes and St. Lawrence River ports in the United
States to the same European ports as from North Atlantic ports dur-
ing the closed season. Depending upon the severity of any given
winter, applicant’s vessels cannot operate from the Lakes during 4
or 5 months each year. Unless suitable employment for these vesse