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Rates charged on.automobile battery cables from Los Angeles Harbor, Calif., to
Norfolk, Va., and Philadelphia, Pa., found inapplicable. Applicable rate
determined, Complaint dismissed.

Earl W, Cox for complainant.
W. M, Carney, M. G. de Quevedo, and ., 8. Brown for defendant
and intervener,

Rerorr oF THE CoMMIssioN

By tue Conpission :

This case was presented under the shortened procedure. Complain-
ant’s petition for oral hearing, received after issuance of the examiner’s
proposed report, is hereby denied, The conclusions recommended in
the proposed report are adopted herein,

By informal complaint filed December 20, 1939, and subsequently by
formal complaint, it is alleged that defendant’s rate of 90 cents per 100
pounds for the transportation of automobile terminals or cables from
Los Angeles Harbor, Calif.,, to Norfolk, Va., was unreasonable, inap-
plicable, and unlawful in violation of the Shipping Act, 1916, and the
Intercoastal Shipping Act, 1933, Reparation is requested.

Luckenbach Steamship Company, Inc., intervened alleging that it
had transported a shipment of the same commodity from Los Angeles
Harbor to Philadelphia, P’a.,; on which tomplainant has refused and
failed to pay the legally applicable freight charges.

The evidence and argument relate solely to the legally applicable
rate. Rates will be stated in amounts per 100 pounds.

470 2U.8 M. C.



NATIONAL CABLE AND METAL CO. V. AMERICAN-HAWAIIAN §.8.00. 471

The articles under consideration were seven different styles of bat-
tery cables with terminals attached, for use in automobiles. They were
made of 133 strands of copper wire, tinned for protection against
corrosion; five of the styles of cables are insulated with rubber and
have steel armor covers; the other two styles are not insulated or cov--
ered. Welded to one end of each cable is a terminal made from 100
percent lead alloy, with a small cadmium plated iron bolt inserted for
préssure purposes; at the other end is a lug made of copper, cadmium
coated, The cables shipped via defendant, described and billed as
“Battery Cables with Terminals,” ranged from 5 to 931% inches in
length, and weighed 31,880 pounds. Shipment was made January 19,
1938, consigned to Bowes “Seal Fast” Corp., Indianapolis, Ind., and
moved by rail from Norfolk to destination. Charges of $172.15 were
prepaid on February 3, 1938, at a rate of 54 cents, The billing was
later revised from 54 to 90 cents, and the additional charge of $114.77
was paid Qctober 15, 1938. Complainant contends that the rate of 90
cents was inapplicable and that the applicable rate was 54 cents,

The shipment via Luckenbach Steamship Company was made to the
same consignee. It moved December 11, 1937, weighed 29,710 pounds,
and charges thiereon of $160.43 were prepaid at a rate of 54 cents. Sub-
sequently the billing was revised from 54 to 90 cents and balance due
bill for $106.96 was issued which complainant has not paid.

The applicable tariff, Alternate Agent Wells’ Eastbound Tariff
SB-I No. 7, contained no specific rate on the article shipped, but by
Rule 55 it provided that where no specific commodity rate applicable
to a commodity was named in that tariff but a specific commodity rate
was named in R. C. Thackara’s Westhound Tariff SB-I No. 6 for the
article, the rate named in the westbound tariff would be applicable to
eastbound shipments of that article,

The rate originally assessed was published at fifth amended page 290
of Alternate Agent Wells’ SB-I No. 6, as follows:

Item 3785—Wire, cable, ete., viz:
Cable, copper, with or without insulation.
Cable (copper), electrie, lead covered and/or armmored, in coils or on reels,
Cable, wire, brass, bronze, or copper.
Strand, wire, brass, bronze, or copper.
Terminals, cable, or wire.
Minimum weight, 24,000 pounds,

The rate upon which the charges were corrected appeared at second
amended page 107, as set forth below:

Item 4R3—Drass, bronze, copper, yellow metal, monel metal goods, nickel, nickel
silver or nickel alloy, plain, chromium or nickel-plated, not silver-plated, viz:
Terrainals (automobile battery), with or without connecting cables, insulated
or not insulated, in boxes.
Minimum weight, 30,000 pounds.
2U0.8MC,
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Complainant argues that the fact that the cables had lead alloy ter-
minals attached, eliminates the application of the 90-cent rate for the
reason that that rate is restricted to automobile battery terminals of
brass, bronze, etc. Defendant and intervener do not challenge com-
plainant’s statement that the terminals are not made of the metals
referred to in Item 485,

According to them the entry covering automobile battery terminals
was inserted in that item to apply on these specific articles, it being
understood that the terminals were made of the metals named in the
caption. They concede that the establishment of the entry under that
caption was in error because complainant’s terminals were made of a
different metal than that named in the caption, but feel that the specific
designation in the item, while contrary to the caption, is specific enough
to cover the article in question. They state that until receipt of com-
plainant’s memorandum and supperting affidavit, Item 485 was re-
garded as being properly applicable, and that it is the most specific
designation in the tariff.

In support of its position that the 54-cent rate in Ttem 3785 is the
only proper rate, complainant shows that the articles shipped are
known in the trade as “cables”; that the trade name for the terminals
which are welded to the cables is “Bowes Seal-Fast KoRoDless Metal
Terminals”; that the word “terminals” is defined in Funk and Wag-
nalls’ New Standard Dictionary as pertaining to or creative of a
boundary or end; a terminating point or part; a terminus; end; and
that “cable” is defined as any heavy wire rope; also a similar support
made by binding together parallel wires. Defendant and intervener
argue that the entries in Item 3785 apply only to cable by itself ; strand
by itself, or terminals by themselves; but that there is no provision in
the entries of the item, in the item itself, or in the tariff which would
authorize application of the rates named in that item to a battery cable
when made of wire with the terminals attached. In other words, they
say that item would apply on the separate articles but not on the com-
bined articles, and therefore that Item 3785 was inapplicable and could
not have been applied to complainant’s shipments.

The exceptions of complainant to the proposed report insist that ity
shipments were of “Terminals, cable or wire”; that the tariff does most
assuredly name terminals, cable or wire, in every sense of the words;
that the commodity is specified in Ttem 3785; that the word “Cables”
is not used in the tariff, and that therefore the articles under
consideration are terminals, cable or wire, and that we should so find.

Complainant’s witness was unable to locate any manufacturer of
automobile cables selling or shipping terminals without being con-
nected to the cable. Its testimony and exhibit picturing the several
styles of its battery cables, demonstrate that these are articles manu-
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factured from certain of the commodities described in Item 3785. In

this respect cable, strand and terminals are raw materials or com-

ponent parts which when combined in a process of manufacture, be-
come separate and complete articles of a type essentially different
from the constituent parts. A product made from another product by

a manufacturing process cannot itself be correctly described as the

commodity from which it is derived, and to contend that item 3785

accurately describes, for instance, 24-inch lengths of insulated cable,

armored, to one end of which a lead alloy terminal has been welded and
having a copper lug at the other end,! clearly distorts the item.

Defendant and intervener argue that if the specific naming of the
metals in Item 485 precludes application of that rate to articles made
of any other metal, then the rate in Item 3695 should be applied here
as unquestionably the articles shipped were automobile parts. This is
named at fourth amended page No. 285 as follows:

Item 3095—Vehicle (self-prorelling) parts and equipment, viz: Automobile
parts, metal {not including accessories which are not integral parts of an
automobile), n. o. s.

Rate $1.15 per 100 pounds for Any Quantity.

Complainant’s testimony and exhibit admit of no dispute that the
articles shipped were parts or equipment, of metal, for self-propelling
vehicles, which are not otherwise specified in the governing tariff.

In interpreting a tariff the terms used must be taken in the sense in
which they are generally understood and accepted commercially, and
neither carriers nor shippers should be permitted to urge for their own
purposes a strained and unnatural construction. Tariffs are to be inter-
preted according to the reasonable construction of their language;
neither the intent of the framers nor the practice of the carriers con-
trols, for the shipper cannot be charged with knowledge of such intent
or with carriers’ canons of construction. A proper test is whether the
article may be reasonably identified by the tariff description. Apply-
ing these principles to the facts of this case it is apparent that the rates
in both Items 485 and 3785 are not applicable to the battery cables
shipped by complainant but that under the circumstances Item 3635
is the only item accurately descriptive of complainant’s commodity.

We conclude and decide that the rates assessed against complainant’s
shipments were inapplicable; that the rate of $1.15 per 100 pounds as
published in Item 3695 of Alternate Agent Wells’ Westbound Tariff
SB-I No. 6, is the applicable rate, and that the shipments were
undercharged,

An order dismissing the complaint will be entered.

1 Described in complainant’s exhibit I as being for use in all 4 and € cylinder model Cher-
rolets, exc. Std, "33, 1025-34,
2U.8.M.C.
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At a Session of the UNITED STATES MARITIME COMMIS-
SION, held at its office in Washington, D. C., on the 23rd day of
January A. D. 1941,

No. 589

NatronaL CaeLe axp Merar Co.
.

Awmrricaw-Hawanan Steamsury CoMPANY

This case being at issue upon complaint and answer on file, and hav-
ing been duly heard and submitted by the parties, and full investiga-
tion of the inatters and things involved having been had, and the
Commission, on the date hereof, having made and entered of record a
report stating its conclusions and decision thereon, which report is
hereby referred to and made a part hereof;

It s ordered, That the complaint in this proceeding be, and it is
hereby, dismissed.

By the Commission,

[sraL] (Sgd.) W. C. Pegr, Jr.,
Secretary.
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No. 567

Crty or MopiLg, ET ALY
v.

Bartisiore INsurar LiNg, INc., ET AL?
Submitted dugust 28, 1940. Decided February 4, 1941

Tariff U. 8. M. C. No. 1, filed on behalf of defendants by Agent G. A. Meyer,
Item 26 thercof, and excentions therete, under which on shipments from
interior origins to Puerto Rico comhination of iMland-ocean rates are equalized
via all ports, found not published as required by scetion 2 of the Intercoastal
Shipping Act, 1933 ; said tariff, item and cxceptions, and practices thereunder,
found unjust and unreasonable in violation of section 18 of the Shipping
Act, 1916 ; and as observed, to result in undue and unreasonable preference
and prejudice ns between localities in violation of section 16, Cancelation
ordered.

8. P, Gaillard, Jr., for complainant ; Zescoe H. Hupper and Burton
H, White for Baltimore Insular Line, Inc., Bull Insular Line, Inc.,
and New York & Porto Rico Steamship Company; Robert E. Quirik:
for Lykes Brothers Steamship Company; and 7. M. Stevens for Water-
man Steamship Corporation, ¢efendants. Wdliam (. Rligby for
People of Puerto Rico; W. L. Thornton for Port of New York
Autherity, Merchants Association of New York, Shippers Conference
of Greater New York, Maritime Association of New York and Boston
Port Authority; Rene A. Stiegler for Board of Commissioners of the
Port of New Orleans and St. Louis Chamber of Commerce; fene A.
Stiegler and E. H. Thornten for New Orleans Joint Traffic Bureau;
J. K. Hiltner for United States Pipe & Foundry Company and Newark
Chamber of Commerce; Doss H. Berry for Port Commission of Beau-
mont; D. A. Simmons and I, B. Cummins for Houston Port & Traflic

1The Department of State Docks and Terminals, State of Alabama; Mobile Chamber
of Commerce.

3 Bull Insular Line, Inc., DBaltimore Insular Line, Inc, Lykes Bros. N¥teamship Cao.,
Waterman Steamship Couv)ration, and The New York and I'orto Rico Steamship Co.

2U.8.M.C.
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Bureau; 0. @. Richard and A. A. Nelson for Board of Commigsioners
of the Lake Charles Harbor and Terminal District ; . G. Robinson for
Galveston Chamber of Commerce and Galveston Cotton Exchange and
Board of Trade; Charles R. Seal for Baltimore Association of Com-
merce; and 8. H Williams for Joint Executive Transportation Com-
mittee of Philadelphia Commercial Organizations, interveners.

ReporT oF THE COMBMISSION

By tue CoMaissioN:

Exceptions filed to the examiner’s proposed report were orally
argued. Qur conclusions differ somewhat from those recommended by
the examiner.

Complainants allege that a practice of defendants, under Agent
G. A. Meyer’s Tariff U, S. M. C. No. 1 whereby on shipments to Puerto
Rico the combination of the inland rates from point of origin to sea-
board and ocean rates beyond are adjusted so that the lowest combina-
tion via any United States port served by a defendant will apply via
any other port from which any defendant regularly maintains service,
is unduly preferential and prejudicial and unjust and unreasonable
in violation of sections 16 and 18 of the Shipping Act, 1916.

Bull Insular Line, Inc., and Baltimore Insular Line, Inc., maintain
weekly sailings from New York, N. Y., and Baltimore, Md., respec-
tively, Jointly, they have a sailing from Charleston, S. C., and Jack-
sonviile, ITla., every 3 weeks. Porto Rico Line operates a weekly
cervice from New York; it also maintains a weekly sailing from New
York to San Juan only with combination passenger and cargo vessels.
Lykes maintains a weekly service from Lake Charles, La., fortnightly
sailings from Galveston and Houston, Tex., and on alternate weeks
from Beaumont, Tex., and a monthly service from Orange and Port
Arthur, Tex. Vaterman operates a regular weekly service from New
Orleans, Mobile, and Tampa. There is no competition between de-
fendants at any origin port except New York.

Defendants, through their Agent, G. A. Meyer, have filed tariff
schedule U. 8. M. C. No. 1 containing an item numbered 26 (sce
Appendix). entitled “Port Equalization,” which authorizes a deduc-
tion of 3 cents per 100 pounds from published rates on C. L. and L. C. L.
traflic to Puerto Rico moving via New York, N. Y., and originating at
points located on railroads or parts thereof named in the item, subject
to specific exceptions published in connection with particular com-
modities listed in other portions of the tariff. The 3-cent deduction
represents the generally recognized differential between inland rail
rates from interior origins to New York and Baltimore, Md. On
L. C. L. shipments certain additional allowances or deductions are

20.8.M.C.
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made to cover cost of transfer at New York, as provided for in
paragraph (b) of the item or in connection with individual com-
modities. The item provides that the total deduction in any. rate
shall not exceed 30 percent of the published ocean rate,

By so-called exceptions to Item No. 26 published in individual
rate items, defendants have extended the application of port equali-
zation to traffic moving via New York from origins in Georgia,
‘Tennessee, the Carolinas, and other states in Southern Territory,
and from origins as far west as Denver, Colo.,, not located on any
railroad named in Item No. 26, and to traffic moving from interior
points via Baltimore, Charleston, S. C., and Jacksonville, Fla., and
various United States Gulf ports. Exceptions should be no broader
in scope than the provisions to which they are published as excep-
tions. Therefore, the publication under the guise of exceptions of
deductions from local rates on shipments moving via New York from
origins not located on any railroad named in Item No. 26 and on
trafic which does not move via New York, are not proper excep-
tions, It follows that the tariff is not published as required by
section 2 of the Intercoastal Shipping Act, 1933, as amended.

Deductions from published rates on flour, rice, barley, wheat,
cereals, corn meal, hominy, and flax of interior origin, with few
exceptions, have been published independently of Item No. 26.
Amounts intended to apply as deductions from local rates in some
cases are published only as “differentials,” That term is not suffi-
ciently descriptive of the use intended. The tariff therefore is
ambiguous,

Porto Rico Line, Bull Insular, and Baltimore Insular Lines, and
Waterman solicit business from shippers located at points in West
Virginia, Central Freight Association Territory, and points north
and west thereof. From some points inland rates to seaboard favor
Atlantic ports; in other instances, such rates favor Gulf ports.
For instance, on refrigerator motors and units of Dayton, Ohio,
origin, lower rates apply to North Atlantic ports, but Waterman
equalizes routes to New Orleans and/or Mobile by making redue-
tions in its ocean rate ranging from 20 to 34 cents per 100 pounds.
Waterman also equalizes against North Atlantic ports on shipments
from Greenville, Muskegon, and Niles, Mich., and from Kendall-
ville, Ind. The same or similar articles are manufactured at Evans-
ville, Ind., from whick point inland rates favorable to the Gulf
are equalized on shipments moving via New York and Baltimore.
Other instances of like character could be cited. Bull Insular and
Baltimore Insular Lines equalize against Waterman on traffic origi-
pating in Southern Territory; and Waterman and Lykes equalize
against each other on traffic from origins tributary only to Gulf

22U BM.C
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ports. Equalization favorable to ports served by Lykes are limited
in number, but equalizations against such ports are numerous. Wa-
terman serves both New Orleans and Mobile, yet there are few
published equlizations via Mobile. Waterman concedes that it ob-
tains traffic from areas naturally tributary to ports served by other
defendants. For instance, it draws traffic from Waycross, Ga., a
point nearer Jacksonville, Fla., and equalizes New Orleans with
Texas poris on traffic from San Antonio, Tex., notwithstanding ship-
ments must move through Houston to reach New Orleans, There
are also deductions from local rates on traffic which originates at
ports. For instance, carriers operating from New York draw traffic
which originates at Baltimore and at Charleston. Traffic originat-
ing at Port St. Joe, a port served by Waterman, also moves through
Jacksonville. The conference agreement does not authorize equali-
zation on traffic from ports. .

It is apparent from the foregoing that there are no geographical
limitations upon the practice and that, as one defendant stated
“everything is equalized against everything.” Many of the pub-
lished equalizations from areas in which two or more of defendants
solicit for business reflect retaliatory action against equalizations
which may have been previously published by a competitor.

Defendants operate jointly under a conference agreement approved
in 1938 pursuant to section 15 of the Shipping Act, 1916. The
angreement states that—

Rates will be modified so as to make the through rate on merchandise origl-

nating at interior polnts of the United States to port of destination via any
United States Atlantie or Gulf port, from which & service IS regularly main-
tained, equal to the through rate from the same interior point to the same
destination via eny other United States Atlantic or Gulf port, from which
a service is regularly maintained, except that the maximum absorption will
not exceed 80¢: of the basic ocean freight rate.
Under the Agreement uniform local rates for each commodity trans-
ported have been established for application from all ports by all
carriers. While Waterman and Lykes originally signed the agree-
ment, they now are opposed to the equalization practice, Waterman
states present practices under the tariff foster uneconomic transporta-
tion, destructive competition between carriers and unnecessary dissi-
pation of carrier revenue, and that knowledge that rates will be
drastically reduced results in local rates higher than might be neces-
sary without such reductions.

The Atlantic Carrier Group contends that Gulf carriers need
not equalize if they do not desire to do so, but when the former
group equalizes on traffic from Southern States and other areas
having lower inland rates to ports they do not serve, obviously

2U. 8. M. C.
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{ailure of the latter group to equalize when inland rates favor
Atlantic ports would result in the loss of much traffic which now
moves through Gulf ports. Gulf carriers are unable to have the
equalization practice discontinued, or even modified, through the
Conference, since a unanimous vote of members present at a meeting
is required before any change can be made in the agreement or in
rates, charges, rules, or practices. Interveners representing Balti-
more and Gulf ports west of New Orleans join other interests in
opposing continuation of the practice.

Defendants operating from Atlantic ports move that the complaint
be dismissed on the ground that a port is not susceptible to undue
preference or prejudice. They cite Texas and tacific Ry. Co. v.
United States, 289 U. 8. 627, a case involving a rail rate adjustment
by the Interstate Commerce Commission, in which the court defined
the word “locality” as used in section 3 of the Interstate Commerce
Act. The court said: )

The word “locality"” has its proper office as denofing the origin or destination
of traffic and the shipping, producing, or consuming areas affected by rates
and practices of carriers. The term was, however, not intended to cover
a junction, way station, a gateway, or a port as respects trafic passing
through it.

Defendants fail adequately to cousider one point influencing the
court’s dectsion. \With respect to traffic moving by rail en route to des-
tinations beyond seaboard, ports are neither origins of the traffic nor
shipping, producing or consuming areas affected by the rates; they
are merely transshipping points. As to water transportation, a port.
also is a transshipping point, but it is something more. It is an area
affected by the port-to-port rates established by the carrier. It is
also the place at which, either actually or constructively, the contract
of affreightment is executed. Therefore, a port becomes for the water
movement a point of origin and under the court’s decision, is within
the term “locality” even though shipments have received prior rail
transportation under an independent contract. Respondents argue
that the failure of Congress to amend section 16 of the Shipping Act
when section 3 of the Intersiate Commerce Act was amended specifi-
cally to include a port, port district or gateway, supports their posi-
tion. DBecause of the distinction aforementioned that failure also can
be urged with equal force in opposition to their contention. They
also question the right of complainants to file a complaint. DBut the
City of Mobile and Mobile Chamber of Coinmerce, organizations cre-
ated under state authority, are persons as defined by section 1 of the
Shipping Act. Such organizations are, therefore, proper comnplain-
ants under sectiou 22. The Department of State Docks and Terminals
also is a proper complainant. It it is also urged that port organiza-
2U. 8 MC
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tions representing Lake Charles, La., and Beaumont, Houston, and
Galveston, Tex., should not have been permitted to intervene on the
ground that their intervention unduly broadens issues. Similar
objection also was interposed to the intervention of the Boston Port
Authority and the Baltimore Association of Commerce. Boston has
little, if any, interest, but other intervening interests arve vitally af-
fected, and their admission as parties to this proceeding tends to
eliminate multiplicity of complaints. No mew issues are raised and
carriers cannot claim surprise, for many of the protested interventions
were granted prior to hearing.

The lawfulness of tariffs publishing port equalization to the extent
here in issue has not previously been presented for determination.
In Puerto Rican Rates,2 U. S. M. C. 117, we found that a tariff rule
identical in substance with the above quoted provision of the confer-
ence agreement did not conform to the requirements of section 2 of
the Intercoastal Shipping Act, 1933, as amended. The tariff under
consideration was filed effective October 20, 1939, pursuant to that
finding. Such publication, as amended, initially disclosed in tariff
form the extent of the practice. Port equalization prevails in some
offshore trades but, contrary to contentions of some defendants, it is
not generally practiced by ocean carriers.

It is complainant’s position that the North Atlantic carrier group
<hould not solicit trafic from origins on and west of the generally
recognized Chicago-Indianapolis-Cincinnati line. They show that in-
land rate structures are the result either of voluntarily established
rates which, because not suspended or attacked by complaint, have
continued in effect, or which through proper proceedings have been
specifically prescribed or found justified by the Interstate Commerce
Commission.® Qur attention also is directed to export rates * to Gulf
and South Atlantic ports lower than domestic rates to such ports and
lower from common origins than are applicable to the North Atlantic,
established after due consideration of faciors inherent in the trans-
portation service to, facilities for handling eargo at, and ocean serv-
ices available from the respective ports. It is their position that the
development and maintenance of a port depends upon traffic from
inland aveas naturally tributary thereto, as well as that which origi-
nates at Seaboard; that the equalization practice nullifies inland rate
structures through the diversion of traffic to ports to which higher
rates ordinarily would apply; and that established, prescribed or ap-

1128 1. C. C. 349 : Consolidated Southwestern Canes, 123 1. C, C. 203, 160 1. C. C. 355;
205 1. C.C.C01; 213 1. C. C. 83; 225 L. C. C, 401,

4 While traffic between the United States and Tuerto Rirco 13 domestic commerce, export
rates of rail or other carriers filed with the Interstate Commerce Commission are applicable
thereto.

2.8 AL C.
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proved inland rates should be left undisturbed. They contend that
action by defendants designed to divert traffic indirectly challenges
the lawfulness of inland rate structures, and they urge that since
both the Interstate Commerce Commission and the Maritime Commis-
sion are agencies of Congress, one such agency should not permit
nullification of rate relationships established or approved by the
other. All opponents of the practice join complainants in this
contention.

Complainants are especially interested in structural steel, iron and
steel articles and pipe and fittings which are manufactured within the
State of Alabama in the Birmingham district. They claim the natu-
ral route is through Mobile because of the distance factor and more
frequent sailings there available. Bull Incular and Baltimore Insu-
lar Lines, in an attempt to equalize the infrequent service from
Charleston with Waterman’s more frequent service from Mobile and
New Orleans shrink their ocean rate from Charleston, S. C., by the
exact amount of the difference between the inland rates to that port
end to Mobile, From some origins inland rates to New Orleans and
Mobile are the same; yet Waterman shrinks its rate only from New
Orleans to equalize the rates via Northern ports. Shippers are
thereby deprived of their choice of routes via New Orleans or Mobile,
and Mobile is deprived of an opportunity to compete. Such action is
unduly prejudicial to Mobile and unduly preferential of New Orleans
in violation of section 16 of the Shipping Act, 1916.

Houston interests state they are particularly affected by equaliza-
tions through New Orleans because the latter port can draw traffic
from Southern, Central and Western Trunk Line Territory while
Houston can draw little traffic except from origins in the Southwest.
Galveston is similarly situated. The Texas and Pacific Ry. Co. and
Louisiana and Arkansas Lines have voluntarily establicshed rate par-
ity to New Orleans and Texas ports, but it is said that rates from
southwest interior origins generally favor the Texas ports. This ap-
pears particularly true with respect to flour. Waterman equalizes
rates via New Orleans with combinations available via Galveston
from in excess of 200 origins of flour or grain in Kansas, Oklalioma
and Texas by shrinking its local rate from New Orleans from 1 to 12
cents, dependent upon the origin and the route to seaboard. In some
instances the shrinkage represents the difference between an estab-
lished rail export rate to a Texas port and a rail domestic rate to
New Orleans, notwithstanding the existence of the same export rates
to both ports. On shipments from Carnegie, Okla., via Frisco Lines
and Texas and New Orleans R. R. Co. to New Orleans, milled at
Sherman, Tex., the shrinkage is 8 cents, It is said that the export
rate does 1ot apply via that route, and that the difference in rates via

2U0.8.M.C.
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established routes would be less than 8 cents. On flour via New
Orleans, milled at Galveston, from wheat of Ames, Okla., origin, &
shrinkage of 8 cents in ocean rate is arrived at by the use of o 43-cent
domestic rate from Ames to New Orleans as against an alleged 35-cent
export rate to Galveston. The export rate from Ames to New Or-
Jeans is said to be 36 cents. DBecause of the foregoing, defendant
Lykes and Texas port interveners state a substantial quantity of flour
has been diverted from Texas ports to New Orleans. If any deduc-
tion in the local rate on traffic moving via New Orleans is warranted
such deduction must be based on differences between applicable export
yates over established routes from a common origin to both Texas
ports and New Orleans, The nse of a difference between an export
rate to one port and a domestic rate to another port, or between other
unlike rates to different ports, as a basis for reductions in port-to-port
rates, is, in the circumstances, nn unreasonable practice.

Respondents maintaining service from New York and Baltimore
also equalize inland rates to those ports on shipments of oats, flour,
corn, wheat, barley, cereals, farina, glucose, hominy, oat meal, and
flax originating at approximately 800 points in Iowa and points in
Minnesota and South Dakota when milled in transit at Cedar Rapids,
Towa; on corn meal, wheat, flour, and corn from 22 origins in
Illinois and 120 origins in Indiana when milled at Indianapolis,
Ind.; and from Minneapolis, Minn., when milled at Milwaukee,
Wis. From 22 origins in Illinois different deductions apply, depend-
ent upon whether the milling point is Decatur or Indianapolis. In
addition to deductions based on milling points, there also are differ-
ences in deductions dependent on the point of origin of the basic
grain. On shipments of cotton piece goods, finished, from origins
in Georgia, South Carolina, North Carolina, and Tennessee, via
New York or Baltimore, deductions differ not only with each point
of origin but also upon whether shipments move to seaboard via
truck, all-rail or rail-water routes. Such varying deductions result
in innumerable port-to-port rates for substantially similar trans-
portation. The diversion through New York by means of “equaliza-
tion™ of traffic, which by reason of a substantially more favorable
veouraphical position is naturally tributary to south Atlantic ports
served by Bull Insular, and Baltimore Insular Lines or to Gulf
ports served by Waterman, is uneconomic and unnecessarily waste-
Tul of carrier revenue.

On shipments of flour, corn, and wheat of Towa and South Dakota
origin, moving vin a North Atlantic port; and on shipments of
finished cotton piece goods of Georgia. South Carolina, North Cavo-

lina, and Tennessee origins routed via New Orleans or Mobile, there
2URALCG
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are deductions in ocean rates which exceed the maximum of 30
percent established by the conference agreement. Other instances
of like character appear throughout the tariff. Except on shipments
via New York from origins on designated railroads, the tariff does
not establish a maximum deduction, but the conference agreement
provides & maximum of 30 percent of the local ocean rate. Con-
sequently, all published exceptions in excess of 30 percent are made
without section 15 autherity.

On passenger automobiles shipped from various origins in Michi-
gan, Indiana, Wisconsin, and Ohio, moving via New York, New
Orleans, and Mobile, deductions from a 19-cent per cubic foot local
rate are published in cents per 100 pounds. Obviously, it is not
possible to ascertain from the tariff the applicable port-to-port rate.
The same difficulty exists with respect -to other commodities when
measurement rates are charged, due to the optional weight or meas-
urement rate system which defendants have established. On com-
mercial units and chassis of from 114 ton capacity to 7 tons or more, of
Springfield, Ohio, and Fort Wayne, Indiana, origin, deductions rang-
ing from $6 to $28.75 per unit will be made on drive-away deliveries
to carrier’s pier at New York in not less than 2 units. If single units
are delivered only 80 percent of the published deductions will be
made. Elsewhere in the tariff there are deductions ranging from
.02 to .40 cents or more per 100 pounds on shipments of commercial
units and chassis via New York of the same origins, unrestricted
#s to means of transportation to the port, number of units delivered,
or manner of delivery, published on a sliding scale weight basis
per unit up to and exceeding 18,000 pounds. Iublished deductions
»nd rates resulting therefrom on shipments of Fort Wayne and
Springfield origins are conflicting. A deduction on drive-away de-
liveries to a carrier at Baltimore of §2 per unit will be made only
on vehicles up to and including one ton originating at Springfield.
Variable deduetions on a similar sliding scale weight basis also are
published for application on shipments via New York, Baltimore.
Mobile, or New Orleans of commercial units and chassis from
various interior manufacturing points. Apparently defendants’ in-
tention was to make deductions of 2 cents or more per 100 pounds,
but. the tariff does not so state. Defendants’ tariff would result
in more than 100 different port-to-pert rates en vehicles, from each
crigin.  Such a systemn of rate making is not only confusing, ambig-
uous, and impossible of intelligent interpretation, but unreasonable.
It requires users of the tariff to obtain information not published
in the tariff, and to make innumerable mathematical calculations to
determine what the applicable rate will be. Such a tariff dees not
comply with the requirements for clarity and certzinty in rate
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publication contemplaied by the Act. These and other publications
resulting in numerous different port-to-port rates on the same com-
modity for substantizlly similar transportation raise the question
whether there should be more than one such rate on shipments of
interior origin lower than the local rate. To prohibit more than one
rate in every instance might be somewhat arbitrary, but certainly
it 1s unreasonable to have a large number of such rates. )
Lake Charles, La., is in the center of the rice producing area of
southwestern Louisiana, the average distance. from mills being 58.4
miles as compared with an average ot 174.6 miles to New Orleans.
Inmland rates from ten origins of rice to Lake Charles are lower than
to any other port.  Prior to October 1, 1939, vates via New Orleans
and Lake Charles were equalized from all origins. Waterman now
equalizes only from .Abbeville, Crowley, Jennings, and Kaplan.
Shippers at such puints have a choice of routes at equal rates but
shippers at other origins, similarly situated in respect to distances
and inland rate to Lake Charles, are not accorded like treatment.
New Orleans interveners cite Bourd of (Tommissioners of Lake Charles
ITarbor and T'erminal Distviet v.N. Y. & P. B 88 Co, 1 U, 8. 8. B,
154, decided in 1929, in which no unlawfulness was sliown concerning
the equalization of rates on rice of inland origin via Lake Charles and
New QOrleans. They state that Lake Charles was not then served by
the carrier operating fromn New Orleans and contend that since Water-
man now does not serve Lake Charles no preference or prejudice
can result, 'We do not agree. The interveners overlook the fact that
equalization via New Orleans is now restricted to four origins as was
not the case when the decision cited was rendered. The susceptibility
to undue preference and prejudice is apparent, but no shipper of rice
complained of injury. Consequently the record does not warrant a
finding of unlawfulness under section 16. This situation, however, is
analogous to the attempt of carriers operating from New York here-
inbefore discussed, to draw to those ports traffic from origing sub-
stuntially more favorably situated geographically to other ports.
Waterman does not confine its equalization practices to rail rates
alone, but #lso equalizes the rait amd water routes to New Qrleans on
shipments of rice originating at or trucked to New Iberia, La., and
likewise rail and barge routes to New Orleans from origins in eastern
Arkansas.  Interveners representing the Port of New Orleans, and
carriers operating from Atlantic ports, oppose equalization of dif-
ferentinls between 1ates by different modes of transportation to the
sune port.  Such an equalization is not within the scope of the con-
ference agreement. All-rail rates from such origine to both Lake
Charles and New Qrleans are the same and, thevefore, no basis exists

for equalization under the agreement. Lykes also muakes dednetions
22U RMC
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in its ocean rate from Lake Charles, Houston, and Galveston. When
shipments move via Houston and Galveston they are routed through
Beaumont. Lykes does not shrink its ocean rate from Beaumont.
Consequently that port is denied an opportunity to compete for traffic
and is therefore unduly prejudiced in violation of section 16. Equali-
zation by Waterman and Lykes against each other is inconsistent
with their position that equalization of inland rates is an unlawful
practice.

Baltimore Association of Commerce directs attention to indefinite-
ness and ambiguity in section (b) of Ttem 26. (See appendix.) Be-
cause paragraph (b) names only minimum and maximum allowances,
the specific amount which will be allowed on a particular shipment
cannot be determined, and consequently shippers cannot ascertain what
port-to-port rate will apply. This situation is complicated further
by exceptions published in the commodity rate section of the tariff.
It is also impossible to determine from the tariff whether the origin
of any shipment is located on a railroad named in either paragraph
(e) or (f). We have herein found that such indefiniteness in tariffs
does not comply with the publication requirement of the Intercoastal
Shipping Act, 1933. That applies with full force to this situation.

Rates from inland points to seaboard of rail or other carriers are
based on quantity, there being L. C. L. and frequently two or more
C. L. rates on each commodity. Recognition by defendants of the
resulting differentials produces ocean rates lower on small quantities
than are charged on larger quantities of the same article, with the
amount of the rate increasing as the specified minimum weights in-
crease. In this respect the practice results in an unreasonable tariff.
Except on bulk commodities, to which the equalization rule does not
apply, local rates are uniform on all shipments. Tariffs of ocean
carriers rarely name rates based on quantity unless there exist com-
petitive rail or other inland carrier rates between common origins
and destinations based on quantity. There is no such situation in
this trade,

Many other instances of objectional features of defendants’ present
tariff could be cited. However the foregoing appears sufficiently
illustrative,

Defendants Porto Rico Line and Bull Insular and Baltimore Insular
Lines urge that the practice should not be condemned because of the
length of time it has been observed, the fact that shippers and con-
signees generally have become accustomed to it, and that ports and
businesses have been built thereon. However, they offered little
evidence, Tariff rules, and practices thereunder, if otherwise ob-
jectionable eannot be upheld for any of the stated reasons. The con-
tention also is made that since the rule results in shippers paying
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the same armnount via any port, and affords carriers and ports an equal
opportunity to attract traffic, no unlawfulness exists. They cite Por?
Differential Investigation, 1 U. S. 8. B. 61. At page 71 of that
decision the contention of New York and other port interests that
rail-water rates should be equalized via Atlantic and Gulf ports was
considered and dismissed on jurisdictional grounds,

Island interests urge that continuance of equalization not only is
desirable, but necessary, in order that the delivered cost of merchandise
might be the same to all, thus permitting a consignee to compete with
others in the same business. Even with equalization the suggested
result could not be achieved. All purchasers do not patronize the
same manufacturer and the combination of inland-ocean rates is
different for each origin.

The Port of New York Authority and allied interests contend that
those opposing the practice seek to subordinate the interests of shippers
to the interests of ports, and that their position is conflicting because
they favor practices of rail carriers whereby through rates via various
through routes are equalized. We do not concede that defendants’
equalization practices are the outgrowth of factual situations similar
to those faced by rail carriers or that the same necessity for equaliza-
tion exists in ocean transportation, The Port of New York Authority
admits that the present practice may warrant some curtailment because
of the absence of geographical limitations. Such curtailment can
best be initially effected by voluntary action of the carriers themselves.

All proponents of equalization urge that we do not condemn equal:-
zucion in principle and that we adhere to our decision in Intercoastal
Rate Structure, 2 U. 8. M. C. 285. In that case we found particular
equalization rates unreasonable, without prejudice.to the establishment
of reasonable rules designed only to equalize rates where necessary in
view of the applicable rail rates to the ports. We said:

* * * it appears that the present port equalization rates are primarily
designed by the various respondents to entice a larger share of the business
away from their competitors. The question put before us {3 not the lawfulness
of port equalizatlon as a rate-making principle, but whether the present port
equalization rates are reasonable, The record in this proceeding shows that the
present rates are amhiguous in their application and may be unjustly discrimina-
tory aw between commodities and localities. To this extent, they further
confuse an already complicated competitive struggle and should be declared
unreasonable.

The lawfulness of port equalization under a particular tariff rule is
presented here. In the case cited the practice was more limited in
scope than in this case and the shrinkage in local rate in no instance
amounted to 30 percent, A further important distinction is that in the
Puerto Rican trade there is no actual competition with trans-conti-
nental and joint rail-water routes from inland points. As in Infer-
2U. 8. M.C.
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coastal Rate Structure, supra, defendants’ rule and tariff also are
designed to permit each of them to entice a larger share of business
from its competitor. If there was justification to find the equaliza-
tion rates in intercoastal trade unreasonable, greater justification for
a gimilar finding exists in this instance.

Proponents urge that rates resulting from the rule apply as propor-
tional rates on through traffic and that in view of the decision in
Proportional Westbound Intercoastel Rates on Cast Iron Pipe, 1
U. S. S. B. B. 376, and Intercoastal Rate Structure, supra, such rates
are not unlawful. Rates under consideration in those cases were pub-
lished as single-factor proportionals. We recognize that proportional
rates in water transportation may be proper in some instances, but it
must not be presumed that every rate which is lower than the corre-
sponding local rate is a lawful proportional rate. Except. when
delivery costs at ports are relied upon differentials between defend-
ants’ local rates and the alleged proportional rates do not reflect any
competitive cost or other transportation factor in the transportation
service which defendants actnally perform. A carrier undertaking
to establish proportional rates should be prepared to prove some such
relationship. Except Lykes, each defendant stipulated that the
amount of traffic obtained by the practice and the aggregate of the
shrinkages in local rates was substantial. This stipulation was en-
tered subsequent to expressed reluctance by defendants favoring
equalization to disclose the amount of traffic diverted from other ports
by the practice and the financial result thereof. Such reluctance,
when considered in the light of evidence of record regarding unnec-
essary dissipation of revenue and knowledge that a large part of the
Puerto Rican traffic originates inland gives rise to an inference that
local traffic may be unduly burdened. Obviously respondents have
given little consideration to the cost of transporting shipments origi-
nating at inland points as compared with costs of transporting similar
shipments originating at the ports,

The contention that inland rates to seaboard, whether voluntarily
established or prescribed or approved, should not be nullified cannot
be entirely ignored. We could not prescribe o rule or regulation
designed solely to equalize inland rate differentials. Carriers may do
many things which we could not compel, but that privilege is not
unlimited. To permit continuation of unrestricted solicitation by
carriers for business through condonation of a practice whereby un-
favorable inland rates are overcome would wholly ignore the right of
a port to traffic to which it may be entitled by reason of its geo-
graphical location. Such right appears fundemental under statutes
designed to establish and maintain ports. Under section 8 of the
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Merchant Marine Act, 1920, we are required to recognize territorial
regions and zones tributary to ports and should there exist rates to
seaboard which, among other things, do not recognize the natural
direction of the flow of traffic recommendations may be made to the
Interstate Commerce Commission for such action as it deems neces-
sary. The contention has been made that section 8 has no relation to
rate regulatory provisions of the Shipping Act, 1916. But to wholly
ignore basic policies of Congress would be nnwarranted.

We find that Item 26 of Agent 3. A. Meyer’s Tariff U. 8. M. C.
No. 1, published exceptions thereto, and practices thereunder are un-
just and unreasonable, and that equalization as observed in the Puerto
Rican trade results in an unreasonable tariff in violation of section 18
of the Shipping Act, 1916. We further find that equalization as prac-
ticed results in undue and unreasonable preference and prejudice be-
tween localities in violation of section 16 of the Shipping Act, 1916.
We further find that the tariff item above mentioned, exceptions
thereto and other tariff provisions do not comply with section 2 of the
Intercoastal Shipping Act, 1933. An appropriate order will be
entered.

APPENDIX

Item No. 26.—Port Equalization.—Rates named herein, except on
cement, portland, in bags or barrels; coal, in bulk; fertilizer, n. o. s.,
in bulk; acid phosphate, in bulk; sulphate of ammonia, in bulk; sul-
phur and potash, in bags or bulk; will be subject to this rule and
except as otherwise specified under individual comnodities, the fol-
lowing differentials will be deducted from such rates on traffic as
defined in this rule:

(a) On carload shipments of coinmodities, as defined above, which
have moved in continuous railroad or other carrier movement from
points, as defined in section E hereof, to the individual carriers,
parties hereto, at New York for forwarding to ports in Puerto
Rico served by the respective individual carriers as provided on
page 5 of this tariff, a differential of three (3) cents per one hundred
(100) pounds will be deducted from rates named herein unless other-
wise provided for under individual commodities.

(b) On less than carload shipments of commodities as defined
sbove, which have moved in continuous rdilroad or other carrier
movement from places as defined in Section E hereof to the indi-
vidual carriers, parties hereto, at New York for forwarding to ports
in Puerto Rico served by the respective individual carriers as pro-
vided on Page 5 of this tariff, a differential of three (3) cents
per one hundred (100) pounds will be deducted from the rates named
herein, unless otherwise provided for under individual commodities,
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in addition to which the following allowances will be made to cover
cost of transferring less than carload shipments from railroad or
other carriers’ terminals to the loading terminals of the individual
carriers.

Shipments, except commercial and passenger automobiles, trans-
ferred from railroad or other carriers’ terminals to the loading ter-
minals of the individual carriers located in New York, actual cost
of transfer but not in excess of twenty-three (23) cents per one
hundred (100) pounds, subject to minimum of one dollar and fifty cents
($1.50), except that when transfer of less than carload shipments
can be performed by rail carriers’ lighters at the minimum lighterage
charge of $8.32 an ammount not to exceed this figure will be allowed
to cover transfer to carrier’s loading terminals.

Shipments of commercial and passenger automobiles on which the
inland rate does not include delivery to vessel an allowance of five
{5) dollars per unit will be made to cover cost of transfer from
railroad or other carrier’s terminal to the loading terminals of the
individual carriers located in New York.

(¢} Shipments consisting of pieces or packages weighing in excess
of 6,000 pounds moving to New York by rail on which the inland
railroad rates do not include heavy lift charges, an allowance of
55 cents per ton of 2,000 pounds on the gross weight of the piece
or package will be made in addition to the inland differential, as
provided for under sections “A” and “B” of this rule or as pro-
vided for under individual commodities.

(d) Differentials and allowances will be made only when claims
for such differentials or allowances are supported by a copy of the
inland bill of lading or arrival notice or freight bill, and the total
allowances shall not exceed 30 percent of the basic ocean rate.

(e} Except as otherwise provided for herein or under individual
commodities the application of this rule is restricted to shipments
moving to the individual carriers, parties herto, in a continuous
railroad or other carrier movement when such shipments have origi-
nated at points as follows:

All points located on the:

1. Akron, Canton & Youngstown Railway Co.

2. Ann Arbor Rallway Co.

3. Atchison, Topeka & Santn Fe Railway, Northeast from Hutchinson, Kans,

4. Baltimore & Ohio Rallroad Company, subsidiaries and leased lines, west
of Kane, Pa., DuBois, Pa., and Cumberland, Md.

5, Bessemer & Lake Erie Railroad Co.

6. Chesapeake & Ohio Railway Company, west of Charleston, W. Va.

7. Chiengo, Burlingten & Quincy Railroad Co. (Burlington Route), and
subsidiaries from Omaha, Neb., Duluth, Minn., and Minneapolis, Minn., eastward.
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8. Chicago & Eastern Illinols Railroad, Nerth from St. Louis, Mo, and
Evansville, Ind., to Chicago, 1L

9, Chicago, Rock Island & Pacific Railrond, Eastward from Sloux Falls,
Minneapolig,” Lincoln, and Qmaha.

10. Chicago, Springfleld & St. Louls Railway Co., South from Springfleld,
IIL, to 8t. Louis,

11. Chicago Great Western Railroad from Omaha, Neb., and Minneapolis,
Minn., eastward.

12. Chicago, Indiana & ILouisville Railway.

13. Chicago, Milwaukee, 8t. Paul and Pacific Railroad from Omalba, Neb,
Stoux Falls, 8. D., Duluth, Minn., and Minneapolis, Minn., eastward.

14. Chicago and North Western Railway Co, and subsidiaries from Omabha,
Neb., Duluth, Minn., and Minneapolis, Minn., eastward.

15. Detrolt, Toledo & Ironton Railroad Co.

18, Erie Railrond Company, subsidiaries and leased lines, west of Buffale,
N. Y., Niagara Falls, N. Y., Suspension Dridge, N. Y., and Corry, Pa.

17. Grand Trunk Western Railway, west of Buffalo, N. Y., Niagara Falls,
N. Y., and Suspension Bridge, N, Y.

18. Illingis Central Railroad Co., from Hioux Falls, 8. D, Omaha, Neb,
8t. Louis, Mo., eastward and northeastward of Caliro, Il

19 Louisville and Nashville Railroad from Evansville, Ind., eastward to
Cincinnati, Ohio, and Magysville, Ky.

20. Minneapolis & St. Louls Rallroad, Southeast from Minneapolis to Chicngo,
Peoria, and St. Louis.

21. Minneapolis, St. Paul & Sault Ste. Marie Railway, Southeastward from
Minneapolis and Duluth, Miun.

29 New York Central Railroad Company, subsidiaries and leased lines west
of Buffalo, N. Y., Niagnra Falls, N. Y., Suspension Bridge, N. Y., and Jersey
Shore Junction, Pa.

93. New York, Cbicago & St. Louis Railroad Co., subsidiaries and leased
lineg, west of DBuffalo, N, Y.

24, Pennsylvania Railroad Company, subsidiaries 2nd leased lines, west of
Buffalo, N. Y., Kinzua, Pa., Kane, Pa., Falla Creek, Pa., and Johnstown, Pa.

25, Pere Marquette Railway Co., west of Duffalo, N. Y., Ningara Falls, N. Y,
and Suspension Bridge, N. Y.

26. Pittsburgh & Lake Erie Railroad.

27. Pittshurgh & West Virginia Railway Co.

928. Rock Island Southern Railway from Davenport, Iowa, South to Gales-
burg, I1L

2. Southern Railwany Eastward from St. Louis, Mo.

30. Toledo, Peoria & Western Rallroad, Eastward from Keckuk, lowa.

321, Wabash Raillway Co., west of Buffalo, N. Y., and Niagara Falls, N. Y.

32 The Wheeling & Loke Erie Raflroad Company.

(f) On less than carload shipments of commodities as defined
above which have moved in continuous railroad or other carrier
movement from points defined below to the individual carriers,
parties hereto, at New York the allowances covering cost of transfer
from railroad or other carriers’ terminals to the loading terminals of
the individual carriers, as provided for in Sections B and C wil

be deducted from rates named herein.
2U. 8. M.C.
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1. Baltimore & Ohio Railroad Cempany, Points in the State of New York
east of Duffalo.

2 The Delusware, Lackawanna and Western Railroad Co., Poinlts in the
State of New York from DBuffale southeast to Binghamtou and from Oswego
southeast to Syracuse.

3. Erie Railroad Company, Points in the State of New York from Suspension
Bridge and Salamanca eastward to Binghamton.

4, Lehizh Valley Railroad, Points in the State of New York east of Sus-
pension Bridge.

0. New York Central Railroad Company, Points in the Staté of New York
from Suspension Bridge eastward to Syracuse,

6. Pennsylvania Railroad Company, Points in the State of New York east
of Buffalo and Salamanca.
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ORDER

At a Session of the UNITED STATES MARITIME COMMISSION,
held at its office in Washington, D. C., on the 4th.day of February
A.D. 1941

No. 567

Crry or MoBILE, ET AL.
.

Bactivore Insunar Ling, INc., ET AL,

This case being at issue upon complaint and answer on file, and
having been duly heard and submitted by the parties, and full investi-
gation of the matters and things involved having been had, and the
Commission, on the date hercof, having made and entered of record
a report stating its conclusions and decision thereon, which report is
hercby referred to and made a part hereof;

It ix ordered, That defendants be, and they are hereby, notified and
required to cease and desist. on or before March 24, 1941, from the
observance of Item 26 of Agent G. A. Meyer’s Tariff U. S. M. C. No. 1,
exceptions thereto, other tariff provisions relating to port equalization,
and practices herein found unlawful; and

It is further ordered, That defendants be, and they are hereby,
notified and required to cancel, effective on or before March 24, 1941,
the said item, exceptions, and other tariff provisions of the character
above mentioned, upon notice to the Commission and to the general
public by not less than one day’s filing and posting in the manner
prescribed by the Intercoastal Shipping Act, 1933, as amended.

By the Comnission.

[sEAL] {Sgd.) W.C. Peer, Jr.,

Secrelary.

918579 O—51——44
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No. 599

Eumparco oN Carco AT CaMDEN, NEwW JERSEY
Submitied Januery 21, 1941. Decided February }, 1941

Embargo by PansAtlantic Steamship Corporation on all commodities offered
for transportation, to, from, and via Camden, N. J., found not unreasenable
or unduly prejudicial. Proceeding discontinued.

B. A. Kearney for respondent.
Harry P, Mulloy for interveners.

Rerort or THE CoMMISSION

By rHE CoMMISSION :

This is a proceeding on the Commission’s own motion concerning
the lawfulness of an embargo by respondent Pan-Atlantic Steamn-
chip Corporation, a common carrier by water in interstate commerce,
on all commodities offered for transportation to, from, and via
Camden, N. J., effective January 23, 1941, “account delays being
experienced,” as stated by respondent. By our order of January
17, 1941, herein, respondent is required to show cause under sections
16 and 18 of the Shipping Act, 1916, as amended, why, in the
public interest, the embargo should become effective. South Jersey
Port Commission intervened at the hearing in opposition to the
embargo.

Since 1934 respondent has operated a service between New Orleans,
La., Mobile, Ala., Panama City, and Tampa, Fla., Philadelphia, Pa.,
Camden, N. J., Boston, Mass., and Baltimore, Md. It has served
Baltimore only by transshipment arrangements with Ericsson Line,
Inc., at Camden. Its vessles do not call at Camden northbound.
Southbound they are scheduled to arrive from Boston at Phila-
delphia on Mondays and sail Thursdays, making the shift to Camden
on Wednesdays and back to Philadelphia Thursdays. While load-
ing at Camden, railroad freight originating west of Philadelphia
is lightered from Philadelphia to shipside in order to utilize all of
the hatches at the same time. In 1940 about 11,000 tons of such
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cargo was lightered to Camden, averaging about 250 tons per week.
During the same period about 21,000 tons of Baltimore freight was
transshipped at Camden, while about 18,000 tons originated at Cam-
den. Witness for respondent states that about 10 percent of all
tonnage originating in the Philadelphia area comes from Camden.

Ericsson announced discontinuance of its service between Balti-
more and Camden effective January 10, 1941. Thereafter it proposes
to transship Baltimore traffic with respondent at Philadelphia. Re-
spondent’s embargo notice is dated January 13, 1941.

Respondent justifies the embargo by emergency conditions created
by withdrawal of coastwise services of other lines during recent
months and by Eriecsson’s discontinuance of the Camden call. With
additional freight accumulating at both Gulf and Atlantic ports
formerly carried by other lines, it has been unable to maintain
schedules even when not calling at Panama City and Tampa. Dur-
ing the past several weeks, with vessels as much as three days behind
schedule, it has had to leave between 200 and 300 tons per trip on
the dock at Philadelphia. Before the outbreak of the present Euro-
pean war it was able to secure additional vessels to meet these
emergencies, but none is available now, Since the war began it
has added two vessels to its coastwise operations and has an under-
standing with railroads serving Philadelphia to re-route some freight
to New York, where it maintains Gulf service, in an attempt to
keep the service in question on schedule. In March 1940 the Phila-
delphia service included New York and New Bedford, but both
ports have been eliminated in order to maintain schedules at Phila-
delphia. Respondent states that withdrawal of the Camden call
is only temporary. Its rates have not been cancelled,

Witnesses for intervener point to the fact that abandonment of
service at Camden will require shippers either to ferry or truck
freight from New Jersey to Philadelphia involving not only loss of
time and inconvenience, but additional cost of transportation, It is
estimated that the additional cost would amount to about $20,000
annually. When in 1934 Pan-Atlantic began its Camden operations
Mooremack Gulf Lines maintained a service between Camden and
the Gulf. In March 1940 Mooremack Gulf sold its vessels and
discontinued service leaving Pan-Atlantic as the only water carrier
serving Camden and Gulf ports. In 1935 Pan-Atlantic originated
6,375 tons of local Camden trafic. In 1940, 18,772 tons of local
Camden traffic was handled by respondent. The Camden interests
urge that this increase in tonnage warrants continuation of the
Camden service. The record leaves no question that the Camden
port facilities are adequate and no delays have been experienced
there.

20.8.M.C.
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Intervener relies on our opinion in Docket No. 597, Embargo on
Cargo between North Atlantic and Gulf ports. In that case we
found an embarge by Agwilines, Inc. (Clyde-Mallory Lines) on all
commodities offered for transportation between North Atlantic ports
and Gulf ports unreasonable and ordered it cancelled. The two cases
are not similar, There Agwilines proposed by embargo to abandon
completely its Gulf and North Atlantic operations without the filing
of schedules cancelling its rates. In this case respondent does not
intend to abandon its coastwise operations or to cancel any of its
vates. Its embargo is based upon emergency conditions as outlined
above.

We find that the embargo established by respondent is not unrea-
sonable or unduly prejudicial. An appropriate order discontinuing
the proceeding will be entered.

2U.8.M.C )



ORDER

At a Session of the UNITED STATES MARITIME COMMIS-
SION, held at its office in Washington, D. C., on the 4th day of
February A. D. 1941,

No. 599

ExBarco ox Carco ar CambpEN, NEW JERSEY

1t appearing, That by order dated January 17, 1941, the Com-
mission entered upon a hearing concerning the lawfulness of an
embargo as described in said order;

It further appearing, That a full investigation of the matters and
things involved has been had, and that said Commission, on the
date hereof, has made and filed a report stating its couclusions and
decision thereon, which said report is hereby referred to and made
a part hereof;

It i3 ordered, That this proceeding be, and it is hereby, discon-
tinued.

By the Commission,

(SEAL) (8gd.) W.C. Peer, Jr.,

Secretary,



UNITED STATES MARITIME COMMISSION

No. 582

Patrick Lumperr CoMPANY
v.

Cavrmar SteamsHIP CORPORATION, ET AL

Submitted January 22, 1941, Decided February j, 1241,

Complainant found to be unduly prejudiced by defendant’s refusal to furnish
cargo space accommodations,
William C. McCulloch for complainant.
Erskine Wood, M. 6. de Quevedo, and £. J. Karr for defendants.

RerorT 0F THE CoM MISSION

By tHE CoMMISSION

Defendant filed exceptions to the veport proposed by the examiner
1o which complainant replied. Oral argument by defendant was
heard. The findings recommended in that report are adopted herein.

Complainant, Patrick Lumber Company, alleges that in June 1939,
it made a verbal contract with defendant Calmar Steamship Corpora-
tion, whereby the latter was to transport approximately 900,000 feet
n. b. m. of lumber from Coos Bay, Oreg., to New York Harbor; that
a minimum quantity of 250,000 feet-was to be shipped in August 1939,
and each month thereafter; that defendant, notwithstanding numer-
ous requests from complainant, refused to transport any of the said
lumber while at the same time furnishing space regularly to other
shippers with later and less definite reservations; and that eventually
complainant had to ship said lumber by railroad to its damage in the
amount of $11,839.39, which sum it seeks as reparation.

The prayer for reparation was withdrawn prior to the hearing.

Defendant filed a motion before the hearing to dismiss for lack of
jurisdiction and, in the alternative, to make the complaint more defi-
nite and certain. Complainant answered. Defendant then filed a
motion to strike the allegation of preference to other shippers because

1 8wayne and Hoyt, Ltd., Agents.
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of complainant’s refusal to name them prior to the hearing. Both
motions were properly denied by the presiding examiner.

Defendant sets up the existence of space shortage, complainant’s
alleged inability to ship when space was available, and the eontention
that no contract existed, as reasons for its failure to transport the
lumber in question.

Witness Patrick, complainant’s president, testified that the company
had a contract, executed in April 1939, to deliver 1,500,000 feet of
luinber to Interborough Rapid Transit Company at New York. It
shipped 247,000 feet in July via Shepard Steamship Company from
Coos Bay and 329,451 in August via Calmar? from Columbia River
ports. This left 923,549 feet to be shipped from Coos Bay and the
controversy arises from Calmar’s refusal to transport this quantity.

Patrick states that at the solicitation of Calmar’s agent Anderson,
he began negotiations early in June * in regard to the Columbia River
shipment. Anderson agreed to lift that pareel upon the condition that,
according to Patrick, Calmar receive the remaining Interborough
shipments from Coos Bay.* Datrick contends that his acceptance
of this condition established the verbal contract alleged.

The gist of Patrick’s testimony is that he importuned Calmar for
space to move the Coos Bay lumber from early June 1939 through
February 1940, Anderson ustally responded that he was uncertain
about space, that it was becoming increasingly “tight,” but neverthe-
less he would try to secure it. Asked in June and again in July for
500,000 feet for August, Anderson thonght he could get 250,000 feet
for August and probably 230,100 for September. Iatrick became
insistent in September, and Anderson assured him he could get space
either in September or October. In late September Anderson advised
Iatrick to rush preparation of the lumber for shipment because Calmar
probably would not put any more ships in Coos Bay after the next one.
By October Anderson was positive there would be no more calls at
Coos Bay. Then Patrick solicited other lines for space. Unsuccess-
ful, he turned again to Calmar, this time seeking loadings on Columbia
River or Puget Sound, but without results. He renewed the request in
November, asking for space in January or February if none were avail-
able in November or December. Tpon Patrick’s assurance that he
would pay the increased rate then contemplated, Anderson replied that
he would let Patrick know about space for January and February.
The contract was becoming delinquent and early in November and

* Calmar confirmed the booking by letter dated July 27, 1830, and issued the contract
thereon under date of September 9, 1939,

*In a letter to Anderson dated September 14, 19390, Patrick referred to these negotia-
tions na starting in late July or early August.

4This etipulation was entirely arbitrary ng a shipper's right to service is not to be
conditioned upon the making of future shipments.
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through December, Patrick shipped approximately 300,000 feet by
rail. Finally, after further attempts to get space from Calmar in
January and February, he forwarded the remainder, something over
600,000 feet, by rail, completing delivery in May 1940. Of the same
tenor is the testimony of witness Brushoff, complainant’s vice
president.

However, Patrick’s testimony cannot be wholly reconciled with a
letter subpoenaed by defendant, dated August 25, 1939, addressed by
Patrick to Coos Bay Logging Company, in reference to the Inter-
borough order. He stated that because of the mill's delay in supply-
ing the lumber, he lost space firmly engaged—with an unnamed line—
for Angust 25 and that he had been unable to switch it to September.
Moreover, he advised that “We have firn space engagement now with
another steamship line for about October 15 for 500,000 feet net and ara
still endeavoring to sécure 300.000 feet for September.” [Italics sup-
plied.] Patrick explains, somewhat vaguely, that “another steamship
line” refers to Calmar and that space lost August 25 was a booking with
Shepard. This is at variance with his testimony that he had only
one contract with Shepard which had been completed in July, and is
repugnant to his agreement made in June to ship all the Coos Bay
lumber with Calmar. Counsel for Calmar asserts that the space re-
ferred to as being lost was on a Calmar vessel which called at Coos
Bay on August 28, and hence the other line referred to was not the
Calmar Line. If true, this indicates that Patrick, while contending
that he had a contract with Calmar for 900,000 feet, had actually
booked 500,000 feet of that amount with another line for loading
October 15.

However, Patrick’s letter to Caelmar, for Anderson’s attention, dated
September 14, 1939, which is the only correspondence between the
parties concerning the negotiations, tends to confirm Patrick’s testi-
mony that the booking of 500,000 feet for October 15 was with Calmar.
He wrote: “On present line-up we will have 564,000 feet ready for
about October 15 loading. Our space engagement for that loading
was 500,000 feet only. Consequently, if that is all the space available
we will hold the surplus over for a later shipment.” e testified that
Anderson’s verbal answer to this letter was: “We will have it (a
vessel) in there for 500,000 and we can forget the 64,000 because we
can probably take that anyway.” Whether the space forfeited was
on 2 Calmar or a Shepard vessel, it is evident that complainant was
not prepared to ship from Coos Bay in August.

Witheut doubt, Patrick was having difficulty accumulating stock for
shipment. To begin with, he had an option with Shepard for 600,000
feet and could supply only 247,000. He wrote the mill on July 14
that he was engaging space for 300,000 feet to be loaded about August
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25 and urged it to have that quantity ready. He stated “As we are
now so far behind schedule, this loading as outlined must be adhered
to.” But,asstated in the letter of August 25, he lost this space because
the lumber was not ready. And he was unable to transfer the space
to September because of “past delays in having stock ready at agreed
times.” He added: “\We are now badly behind schedule in our ship-
ments and must have stock ready as vessel space is available” Al-
though Interborough accepted Patrick’s offer on November 27 “to ship
at once by rail>—and the last shipment under the order was to be
delivered in November—only 300,000 feet was shipped by rail in
November and December. And the balance of approximately 600,000
feet was not completely delivered until May 1940. This, notwith-
standing Interborough absorbed the extra cost for rail transportation
and Patrick, according to his testimony, had abandoned hope for cargo
space by November.

Coming now to the question of discrimination, the record shows that
during the period involved, Calmar regularly served three other
lumber dealers shipping out of Coos Bay, nearby Newport, Oreg., and
Columbia River ports. From June 1939 to March 1940 both inclusive,
one shipped 33 parcels ranging from 22,451 to 743,319 feet. Contem-
poraneously, another made 14 shipments, from Newport, ranging from
402,022 to 1,773,855 feet. The other made 8 shipments, 4 of which
originated at Coos Bay and averaged something less than 1,000,000
feet.® It fairly appears from the evidence that Patrick was ready to
ship from Coos Bay either on the Oremar, whose call of October 8 was
scheduled on September 19, or the Point Arena, whose call of December
7 was scheduled on November 6. As stated, Calmar was advised on
September 14 that 564,000 feet,would be ready for about October 15
loading. Besides, the rail shipments began moving in November.

Defendant’s rule ® governing acceptance of cargo, insofar as perti-
nent, reads as follows:

Subject to booking the minimum gquantities set forth below, cargo will be
accepted at any of the points and any of the terminals, plers, wharves and docks
listed below provided vessel is scheduled for loading there and has avaitable
space for proper stowage of tendered cargo for the specific point and terminal,
pler, wharf or dock of discharge and provided the vessel's scheduled time will
permit such call.

Defendant contends that under this rule, its common carrier obli-
gations extend only to scheduled ports of call. It states that the Coos
Bay space on the Oremar and Point Arena was allotted to a shipper
who had requested 3,000,000 feet in July 1939. Indeed, this shipper

s Masgmar August 8, 829,662 feet. Kenmar August 28, 924,648 feet, Oremar October
8,996,260 feet. Point Arens December T, 883,874 feet.

¢ Calmar Steamship Corporation’s Terminal Tariff No. 1, 8. B.-I. Na. 4, item No. 1
second emended p. No. 15,
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testified : “T had practically a complete understanding with Calmar
that they would furnish us a steamer for one million feet of lumber
out of Coos Bay—at least one stenmer a month—and that arrangement.
was made practically the first of the year.” However, Calmar’s traf-
fic manager testified that actual bookings for space are usually issned
60 days prior to loading time. It should be noted here that on none
of the shipments, including Patrick’s from Columbia River, made
prior to the latter part of October, did Calmar issue a written contract
before date of loading. And so far as the record shows, none of them,
except Patrick’s, was confirmed by letter prior to loading.” It must
be concluded therefore that Patrick’s claim of a firm booking was as
valid as that of the other shippers.

Anderson, who attended the hearing, was not called to refute
Puatrick’s testiinony.

Upon this statement of the evidence we make the following findings
of fact: That defendant promised but refused to allocate space to
complainant; that a space shortage existed; that complainant was
prepared to ship at least in QOctober; and that defendant preferred
other shippers in the matter of cargo space accommodations.

It is unlawful for any common carrier by water “to make or give
any undue or unreasonable preference or advantage to any particular
person, or to subject any particular person to any undue or unreason-
sble prejudice or disadvantage in any respect whatsoever” (sec. 16,
Shipping Act, 1916). The Supreme Court considered the obliga-
tion of a carrier, in times of car shortage, under the similar preference
and prejudice clause of the Interstate Commerce Act in Penna. B. K.
v. Puritan Coal Co., 237 U. 8. 121. Stating that the carrier was not
liahle for failing to transport more than it could carry, the Court
added: “The law exacts only what is reasonable from such carriers—
but, at the same time, requires that they should be equally reasonable
in the treatment of their patrons. In case of car shortage occasioned
by unexpected demands, they are bound to treat shippers fairly, if
not, identically.” This principle is amplified in United States v.
Baltimore & O. R. Co., 165 Fed. 113. There the Court stated that in
times of stress “The only defense whicl the carrier can interpose in
case of failure to comply with the request of the shipper is
that * * * it has fairly and impartially prorated all of its car
equipment.”

It would be difficult to determine, except in the most general way,
what a fair system or method of proration should be., Past perform-
ance of the shipper is not an equitable basis because such an allotment

TIn response to the presiding examiner’s request that defendant furnish for the record
copfirmations of bookings on the ahove-mentioned shipments, the written contracts were
supplied.
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would arbitrarily perpetuate the disadvantages a shipper might suffer.
Nor is the common law principle of “first-come first-served” fair be-,
cauge it disregards the rights of the shipping public as a whole and
tends to foster monopoly in favor of the large shipper. On the other
hand, distribution in times of space stringency based upon the rela-
tive proportion in which shippers offer lumber on hand and con-
veniently located for prompt loading, taking into consideration the
rights of small shippers, would seem to be just and reasonable. This
principle recognizes a shipper’s ability to do business and hence his
right to demand space in times of shortage.

It is not clear what basis defendant used, but it is at once apparent
that, in arranging the vessel itineraries and apportioning the space, it
did not prorate the space and service in proportion to cargo offerings
which were on hand and ready for loading. Its failure in this respect
resulted in undue prejudice to complainant.

We find that defendant unduly prejudiced complainant in refusing
to furnish the latter cargo space accommodations in violation of sec-
tion 16 of the Shipping Act, 1916, as amended,

An appropriate order will be entersd.

2U.8.M.C.

-



OrpER

At a session of the UNITED STATES MARITIME COMMIS-
SION, held at its office in Washington, D. C., on the 4th day of
February A. D, 1941,

No. 582

Patrick Lumeer CoMPANY
v,
CaLmar StEaMsHIP CORPORATION, ET AL.

This case being at issue upon complaint on file, and having been
duly heard and submitted by the parties, and full investigatif of the
matters and things involved having been had, and the Commission,
on the date hereof, having made and entered of record a report stating
its conclusions and decision thereon, which report is hereby referred
to and made a part hereof;

It i3 ordered, That respondent Calmar Steamship Corporation be,
and it is hereby, notified and required to cease and desist and hereafter
to abstain from the undue prejudice in viclation of section 16 of the
Shipping Act, 1916, as amended, herein found.

By the Commission.

(sEAL) ‘Sgd.) W. C. Peer, Jr,,

Secretary.
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No. 573

Port CommussioN oF City o BEAUMONT, TEXAS, ET AL,
v,

Seatrary Lawes, INc, er AL. 2

Submitted February 5,1941. Decided February 7, 1941

seatrain’s sbsorption practice and conference authorization thereof found to be
in violation of sections 10 and 17 of the Shipping Act, 1916, a’ amendedd.
Cease and dexist order enfered,

F. G. Robinson, D. II. Berry, J. H. Rauhman, Jr.,J. L. Read and
IT. B. Cummins for complainants, )

Parker McCollester, W. J. Mathey, E. K. Morse, Alfred J. Cooper,
A J. Pasch. D. B, Breen, F.J. Rolfex, L. J. McCalley, J. II. O’ Dowd
and M. L, Wilcor for defendants,

Robert II. Quirk,John K. Cunningham, 0. . Richard E.H. Thorn-
fon. for interveners.

Rerort oF e CodMMISSION

13y tHE CoMMIssION !

Exceptions filed to the examiner’s proposed report were orally
argued. Our conclusions differ somewhat from those recommended
by the examiner,

Complainwits allege that the practice of Seatrain Lines, Inc. of
absorbing vurious rail and other charges, and the action of the other
defendants in authorizing such absorptions, is in violation of sections
15, 16, and 17 of thie Shipping Act, 1916, as amended.- The absorp-

L Tlonsten Port and Trafile Bureau; Galveston Chamber of Cotnmerce; and Galveston
Cotton Exclinnge and Iloard of Trade.

3 Florida East Coast Car Ferry Compnny; Standard Fruit and Steamship Company;
and United Fruit Company.
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tions assailed are of three types; (1) on traffic originating at inland
points Seatrain will equalize via Texas City, Texas, the through rate
applicable via other ports; (2) equalization will be made via Texas
City against the through rate applicable via New York in the same
manner that New York is presently equalized via New Orleans; and (3)
on traffic originating at Houston, Galveston, and Beaumont, Texas,
Seatrain will equalize the cost of nraking delivery to its vessels at Texas
City as against steamer’s side at Houston, Galveston, or Beaumont.

Complainants, except Beaumont, abandoned the allegations with
respect to the unlawfulness of the first two practices mentioned; and
gince there was not sufficient evidence introduced to establish their
unlawfulness, they will not be considered further.

Three motions to dismiss were made by defendants; (1) with re-
spect to United Fruit, Standard Fruit, and Florida East Coast Ferry
on the ground that they did not participate in the equalization of Texas
City against Galveston, Houston, and Beaumont; (2) on hehalf of all
defendants with respect to the allegations of unlawfulness under sec-
tion 16 on the ground that complainants have no standing under the
doctrine enunciated in Zexas and Pacific Ry. Co. v. United States,
289 U. 8. 627 that a port is not susceptible to undue preference and prej-
udice; and (3) as to Seatrain on the ground that there was no evi-
dence int1oduced to establish a violation of law by that carrier. The
first motion is denied as the responsibility for rates and practices re-
sulting from conference action falls upon all members jointly and
therefore the conference in effect operates substantially as one carrier.
Commonwealth of Mass. v. Colombian 8. 8. Co., 1 U. 8. M. C. T11.
As to the second motion, the same issue was presented in Docket 567,
City of Mobile et al. v. Baltimore Insular Line, Inc., et al., 2 U. 8. M. C.
decided February 4, 1941, and was determined adversely to defendants’
contentions. This motion is therefore denied.

A consideration of the merits requires that the third motion be
denied.

Defendants are commnon carriers by water in foreign commerce oper-
ating in the United States Gulf and South Atlantic/Cuba trade, and
are members of the Gulf South Atlantic Havana Steamship Confer-
ence operating under U. 8. M. C. Agreement No. 4188, as amended.
Lykes Steamship Company, also a common carrier by water in this
trade, intervened on behalf of complainants. Lykes is an associate
non-voting member of the conference under U. 8. M. C. Agreement
No. 4188-B, whereby it agrees to observe conference practices. In
return, it is permitted to participate in conference contracts with ship-
pers. The New Orleans Joint Traffic Bureau and the Board of Com-
missioners, Lake Charles Harbor & Terminal District also intervened
in support of complainants.

2U.8. M.C.
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Lykes and United Fruit accord weekly service from Galveston und
Houston and semi-monthly serviee from Beaumont. Seatrain serves
only Texas City direct with a semi-monthly serviee which began in
March 1940. Ttsservice to other Texas Gulf portsis to be accomplished
by the equalization here in question.

Paragraph 1 of Agreement No. 4188 provides in substance that the
patties thereto associate themselves for the purpose of fixing rates,
rules, regulations, and practices. Paragraph 16 provides:

The Cunference may adopt rules and regulations providing for equalization of the
through rates prevailiug from interior points in the United States and Canadn 10
Havana via any pert.

Pursuant to the conference agreement, Port Equalization Circular
No. 8 and Confevence Tariff No.G-3-A were filed with the Commission.
On December 12, 1939, the confevence had a meeting at which Sea-
train was aufhorized to make the absorption hereinbefore described
nt Texas City, on local Galveston, Houston, and Beaumont traffic. No
amendment to paragraph 16 was filed, although Tariff No, G-8-A was
amended and the conference action was recorded in the minutes of the
meeting.

The principal commodities moving in this trade ave rice, flour, cot-
ton, lumber, shooks, packing house products, and agricultural products,
rice being by far the mnost important. Galveston, for instance, in 1939,
shipped 285,000 pockets of rice each weighing 100 pounds. Houston
shipped 27,622 tons which amounted to 71.6 percent of its traflic to
Cuba. Rice from Beaumont comprises 71 percent of its traffic.

The amount of equalization is figured by Seatrain in practically the
same manner on all commodities. The equalization on rice is illus-
trative. Rice is grown in areas adjacent to the complaining ports.
Tt moves into the port as rough rice, is there milled and reforwarded
as local tonnage. Seatrain absorbs the difference between the cost of
getting the rice from the mill to shipside at any of the three ports named
and the cost of placing it on board Seatrain at Texas City. On rice
moving from Galveston, for example, which is drayed to shipside,
the total charges amount to 32.55 cents. The total charges via Texas
City are 37.5 cents, the difference being 4.95 cents. Seatrain, however,
absorbs 5.35 cents which includes a carloading charge of .4 cents which
is not incurred on drayed traffic at Galveston. In the case of traffic
from Houstou and Beaumont, the absorption is 8 and 10 cents, respec-
tively, less the applicable switching charges at these ports. The dis-
tance via rail to Texas City from Galveston, Houston and Beaumont
1514.2,42.2, and 91 miles, respectively.

Seatrain’s service differs materially from that offered by the break-
bulk Hnes. It is conceded by all parties to be of a superior nature.

20.8.M.C.
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When using Seatrain, a shipper can load the car at his plant and
further handling is eliminated until it is delivered at the consignee’s
place of business. Cargo handled by break-bulk lines must be trans-
ported to the dock, handled, loaded into the ship, unloaded at destina-
tion, again loaded into a car or truck and finally delivered at the con-
signee’s place of business. Seatrain’s terminal consists of a railroad
spur and a pdtented loading crane which fastens to the loaded car,
picks it up and deposits it on one of the tracked decks in the vessel. The
loaded car is strapped to the deck and at the point of discharge is
raised, run onto a railroad track and moved intact to the final point
of destination. This diffevence in handling effects a saving to the
shipper in packing goods and reduces loss and damage claims, and
losses of business resulting from service delays.

While complainants introduced testimony as representatives of
organizations of which shippers were members, they did not present
any shipper as such. Their testimony was directed mainly to the
effect of the absorption on the port and its facilitiies. However, de-
fendants presented shippers who testified that Seatrain’s service was
of great benefit to them and in one case had opened up new markets.
They testified that with equal costs they would always use Seatrain,
but were not able to pay extra for the more valuable service. They
also stated that more frequent service was required to meet the service
given to their competitors at New Orleans and Atlantie ports.

The first question to be considered is the lawfulness of the confer-
ence action under section 15, Defendants contend that under authority
of the first paragraph of the agreement, any rate-making action, includ-
ing equalization as between ports, may be taken. Complainants con-
tend that any equalization made is restricted by paragraph 16. From
an examination of paragraphs 1 and 16 it would appear that the agree-
ment, insofar as the question of equalization is concerned, is am-
biguous. The carriers should amend the agreement to clearly define
the true agreement between the parties.

The next question is the allegation that the absorption practice by
Seatrain and the conference authorization thereof creates undue pref-
erence and prejudice and unjust discrimination, Insofar as this
transportation is concerned, the complaining ports may be considered
as consisting of three distinct interests, namely, the shippers, the
port facilities and the carriers serving the ports. All of the shippers
who testified were in favor of the absorption practice. Consequently,
no finding is made that the law has been violated insofar as they are
concerned.

Witnesses for the complaining ports testified that during the short
period froin April 2 to June 16, 1940, Seatrain handled 780,814 pounds
or 390 tons of Galveston rice which represents an estimated yearly loss
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of 1,716 tons or about 11 percent of the total tonnage handled by
Lykes from Galveston. In all, Seatrain diverted some 2,673 tons of
cargo from the three ports during this period. It was the considered
opinion of these witnesses that the break-bulk lines could not long com-
pete with Seatrain at an equality of rates, especially if the latter’s
service were expanded sufficiently to handle all available traffic.

In the Mobile Case, supra, we observed that:

To permit continuation of unrestricted solicitation by carrwers for business
through condonation of a practice whereby unfavorable inland rates are overcome,
would wholly ignore the right of a port to traffic to which it may be entitled by
reason of its geographical location. Such right appears fundamental under
statules designed tu establish amnd maintain ports. Under section 8 of the Mer-
chant Marine Act, 1920, we are required to recognize territorial regions and zones
tributary to ports, and should there exist rates to seaboard which, among other
things, do not recognize the natural direction of the flow of traffic, rccommendatious
may he made to the Interstate Commmerce Commission for such action as it deems
necessary. The contention has been made that section 8 has no relation to rate
regulatory provisions of the Shipping Act, 1016, But to wholly ignore specific
policies of Congress would be unwarranted.

This statement is even more applicable in the present situation where
the absorption practice permits a carrier to reach into the port itself
and draw therefrom the traffic which is Jocal and therefore naturally
tributary to that port. In Contract Routing Restrictions,2U. 8. M.C.
220, we stated :

We do not look with favor upun the attempt of carriers by artificial means to
control the tflow of traffic not naturally tributary to their lines.

We do not hold that the equalization practice in question results in
undne prejudice to Lykes in the legal sense. However, a port and
its transportation services are indissolubly linked together, are inter-
dependent, and a practice harimful to one injures the other. There-
fore, the diversion of traffic from the port and the consequent crippling
of essential carrier services there, constitute undue prejudice and un-
just diserimination against the port. This view is in complete har-
mony with the declared policy of the shipping acts which we admiu-
ister, namely to further the development and maintenance of an ade-
quate merchant marine, We take judicial notice of the recent aban-
donment and curtailment of essential water carrier services, which is
accounted for in no sinall degree by indiscriminate rate-cutting through
absorptions and otherwise, “Traffic raiding” through unsound
methods of rate-making should be a thing of the past.

The practice of equalization is not condemned by us as a general
principle. Dut here it creates an undue advantage which cannot be
overcome by the break-bulk lines individually, except by resigning
from the conference and precipitating a rate war which is a condition
contrary to the best interests of the American merchant marine. An
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absorption practice which would bring about such a result should be
condemnned.

We find that the practice of Seatrain of absorbing the difference
between the costs of delivering cargo to Seatrain’s vessels at Texas
City and the costs of delivering local tonnage to shipside at Houston,
Galveston and Beaumont, and the action of the other conference mem-
hers in authorizing such practice, is in violation of sections 16 and 17
of the Shipping Act, 1916, as amended. The complaint in all other
respects will be dismissed. An appropriate order will be entered.

2TL8. M.C.
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No. 514

INTERCOASTAL RATE STRUCTURE

No. 524

Mixep Carrosap Rure—McCommick Steamsnir CoMpPaNY
Submitted December 10, 1940. Decided February 11, 1941

Respondents’ rules, regulations, and practices with respect to mixed carload
shipments found unreasonable, without prejudice to the establishment of
rules, regulations, and practices which are not more liberal than those
maintained by transcontinental rail and water-rail lines.

Additional appearances:

Gerald A. Dundon and George K. T'almage, Jr., for respondents.

G. W. Alberteon, H. B. Frite, B. W. Krentz and H. C. Larson
for interveners,

Ralph H. Hallett for the Commission.

Rerorr oF TRE ComMisstoN oN Furrier Hearina

By tHE CoMMISSION

Exceptions to the examiner’s proposed report were filed by
respondent Calmar Steamship Corporation and certain interveners
to which reply was made by respondents American-Hawaiian
Steamship Company, Luckenbach Steamship Company, and Lucken-
bach-Gulf Steamship Company. Our conclusions agree with those
recommended by the examiner,

In our original report herein, 2 U. S. M. C. 285, 307, 308, we found,
in the matter of the lawfulness of granting the respective carload
rates to various commodities shipped in quantities which are less
than carload if the total of the combined commodities so shipped
equal a carload minimum, that nothing is more confusing in the west
bound interconstal rate structure than the present mixing provisions
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applied by respondents parties to the Wells and Calmar tariffs; that
this is the result of intense competition and disregard of sound prin-
ciples of rate making; and that a uniform mixing rule is needed,
applicable over all intercoastal carriers with exceptions to meet the
general needs of the shipping public. We further found that use
of mixing provisions as an instrument of competitive bargaining
between the lines does violence to intelligent rate making, opens the
door for prejudice and preference, and deprives carriers of needed
revenue from less-than-carload shipments,

These proceedings were set for further hearing for the sole purpose
of determining & uniform general mixing rule with proper exceptions
for application over all respondents’ lines. At the further hearing

“it developed that, although repeated attempts had been made by
some respondents and the Intercoastal Steamship Freight Association
to effect an agreement between the lines on such a rule, no agreement
could be reached.

The bullk of less-than-carload freight is carried by the A lines,
American-Hawaiian and Luckenbach being the prineipal participants
in that traffic. Their primary concern in' mixing provisions is pres-
ervation of carrier revenue. According to exhibits of record 18 per-
cent of all westbound tonnage carried by American-Hawaiian in
1839 was in less-than-carload quantities while 28 percent of all its
westbound revenue for the same period was derived from less-than-
carload traffic. The percentages for Luckenbach were 21 and 36
respectively. These two respondents assail the Calmar rule as being
ruinous to carrier revenue. They offer a compromise plan generally
preserving the Wells principle of limiting mixing to specific groups
of commodities, as compared to the unrestricted mixing plan of
Calmar, but adopting the Calmar principle of applying the respee-
tively applicable carload rates to each commodity mixed as part of
2 carload. The present Wells mixing items provide, generally, that
the mixed carload will be charged on a basis of the highest rated
commodity in the carload at the highest minimum weight applicable
to any article in the mixed carload.

Calmar, a B line, urges that its rule should be adopted by all re-
spondents, contending that the Wells mixing items as well as the
suggested compromise plan offers the privilege to a small percent of
favored shippers, the inference being that they are unduly preferen-
tial or discriminatory. It contends that should its rule prevail, the
entire trade would benefit from added traffic and hence greater reve-
nue. Calmar transports large quantities of iron and steel, in carloads,
loading at Philadelphia and Baltimore. In 1938 it transported
215,381 payable tons of freight, only 8,903 tons moving at less-than-
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carload rates, while 18,102 tons moved under consolidating or mixing
rules.

Baltimore Mail, an A line which did not begin to operate until
August 1938, but which carried 9,449 tons at less-than-carload rates
in that year, views the Calmar rule as a means of cutting rates below
the minimum level of rates prescribed in the original report herein.
It seeks a restrictive mixture rule based upon the exigencies of trans-
continental rail competition through an amendment to our minimum
rate order of April 9, 1940.

McCormick, a B line whose less-than-carload traffic is less than
one-half of one percent of its total aniual volume, shows how Calmar
has been able to get a competitive advantage at Philadelphia and
Baltimore through its mixing rule. For example, one shipper for-
merly manufacturing wheelbarrows and shipping over McCormick,
in carload quantities, began the manufacture and shipping of lawn
mowers as well as wheelbarrows. Under the Calmar mixing rule
less-than-carload quantities of lawn mowers can move with wheel-
barrows at the carload rate, whereas the Wells tariff to which Me-
Cormick is a party, makes ho such provision. The result is that the
shipper is now using Calmar exclusively. McCormick’s position is
that, while it does not advocate Calmar’s rule, it must provide similar
nixing provisions to be competitive.

Various shippers appeared and, for the most part, sought general
application of the Calmar rule.

Respondent’s carload, less-than-carload, and mixed carload rates
owe their existence to railroad competition. The Interstate Com-
merce Commission and other authorities recognize that carload rates
are an mtegral part of the American rail rate structure; the shipment
unit of these rates is of a size which a great part of the country's
shippers is prepared to make, so that their discriminatory effect and
tendency to concentrate business is comparatively slight (Carson,
Pirie, Scott «& Co. v. dtchison, T. & 8. F. Ry. Co., 156 1. C. C. 329).
Railroad carload transportation saves the carrier the cost of loading
and unloading, and greatly reduces terminal costs and expenses in
connection with receiving and delivering shipments. The possibility
of loss and damage is reduced to a minimum. In addition, it has
been found that the cost of hauling is less as to carload than for less-
than-carload traffic (Business Men's League v, A. T. & 8. F. Ry. Co.,
9 I, C. C. 318, 345). The equipment required to haul a given amount
of less-than-carload traffic is materially greater than that necessary
to haul the same amount of carload traffic. Packing requirements
for carload movement are not so stringent as those required for less-
than-carload transportation. These and other considerations such
as value of service have been found to justify lower rates for carload
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movement than for less-than-carload. Carload rates higher than
- less-than-carload rates are an anomaly requiring special justification.

The record is convincing that, were it not for railroad competition,
the carload unit system of rates would have no place in ocean trans-
portation. The water carrier performs all the service and bears the
expense of loading and unloading and handling, whether or not the
shipment is tendered in carload quantities. Neither the carload min-
imum weights nor the spread between the carload and less-than-car-
load rates is based on cost or value of services. The spread between
steamship terminal costs of handling carload and less-than-carload
traffic is not so great as that between railroad terminal costs of han-
dling carload and less-than-carload traffic. It is true, however, that
in the off-shore trades, under the weight or measurement system of
rates, lower rates for certain minimum quantities are not uncommon
and have been approved by the Commission.

In railroad transportation the usual rule governing mixed carloads
is that the entire shipment shall be subject to the highest rate and
the highest minimum weight applicable to straight carloads of any
article in the mixture, This rule was followed by us in Armstrong
Corke Co. v. American-Hawaiian Steamship Company, 1 U. S, M. C,
719. Since the original hearing herein the rail carriers in Official
and Southern territories have adopted the Calmar principle of mixing
due, it is testified, to motor carrier competition. The transconti-
nental lines have not modified their mixing provisions in like manuer.
A mixed carload by rail has all the incidents of a carload shipment
noted above, -

Respondents point to many dissimilarities between mixed carload
transportation by rail and by water. DBy rail a professional con-
solidator handles carload shipments as any other shipper in the man-
ner outlined above. By water, the consolidator does not assemble or
load the carload as a unit. The carrier performs all the service of
consolidation and distribution resulting in an opcrating expense
ereater than if the component parts of the consolidated car are
handled as less-than-carloads. It is testified that a truck cannot hanl
a full carload, making more than one delivery at the wharf neces-
sary to complete the load. Also the billing, identification and
stowage of consolidated carloads by water present problems not en-
countered by railroads in mixed-carload traffic nor by water carriers
in straight carload and less-than-carload shipments. A consolidation
charge of 10 cents per 100 pounds applies over Calmar when the mix-
ture consists of lots from more than one shipper. The Wells tariff
has no similar provision but publishes a 10-cent per hundred pounds
gplit delivery charge.

2U.8.M.C.
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The contention of Calmar and various shippers that the Wells’
system of mixtures by individual treatment of specific commodities
is unduly prejudicial, unreasonably preferential and disadvantageous
as between persons, localities or description of traffic is not without
support (Consolidated Classification Case, 54 1. C. C. 1, 18). How-
ever, there is no specific proof of such unlawfulness with respect to
any particular person, locality, or description of traffic, and the record
therefore does not support a finding of undue prejudice or preference,

On the question of reasonableness of mixing provisions Baltimore
Mail assails the Calmar rule or any rule of nniversal application as
breaking down the entire less-than-carload rate structure with con-
sequent loss of revenue. It takes the position that there shonld be no
mixing provisions by water at all except where actual competition
compels them. Calmar admits that its rule is more liberal than that
maintained by transcontinental competitors. The Wells provisions
#lso go beyond competitive rail rules due to the Calmar competition
as to some commodities. American-Hawaitan and Luckenbach show
by typical voyage studies that the Calmar rule results in substantial
shrinkage of revenue. Calmar, while not admitting loss of revenue
under its rule, maintains that if all respondents adopt it, the entire
trade will gain added traffic which will make up for any loss of
revenue, In further support of its rule Calmar peints to the fact
that recent trends in manufacturing and marketing are toward
diversification of commodities handled and diminution of stocks
kept on hand, It endeavors through its rule to enable eastern ship-
pers to meet local competition on the Pacific coast. However, a west-
coast witness describes this use of mixing as a means of “dumping”
merchandise there to the disadvantage of western industries. Calmar
points to the liberal mixing provisions now maintained by rail car-
riers in Official and Southern territories and to the transcontinental
all-commodity rates as competitive factors which can best be met by
respondents through adopting its mixing rule. Other respondents
take the position that the intercoastal all-commodity rates anthorized
in the third supplemental order in this proceeding, dated September
25, 1940, will be suflictent to meet the competitive rail all-commodity
rates and liberalized mixing provisions. Calmar also relies on the
fact that practically all shippers of record support its rule. In view
of the conclusions reached and the fact that no undue prejudice or
preference has been shown, it is unnecessary to detail shippers’ evi-
dence. The record is convincing that shippers’ support of Calmar’s
rule is due to savings in freight costs and desire to expand their sales
on the Pacific coast in competition with local merchants there. One
thipper located at Baltimore testifies that under the Calmar rule it
ig able to sell tea in San Francisco in competition with local dealers
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although the source of the tea in each case is China and Japan. It
is well settled that the law does not contemplate the equalization of
natural advantages and disadvantages through an adjustment of
freight rates (The Parafine Companies Inc. v. American-Ilawaiian
8. 8. Co.etal ,1U. S. M. C. 628).

It is clear that any liberalization of mixing provisions constitutes
a lowering of freight rates on the commodities affected. Heretofore
we have authorized the establishment of rates lower than the pre-
scribed minima only upon petitions duly filed and heard, and the basis
upon which relief has been authorized is, for the most part, trans-
continental competition. It is apparent that respondents’ rates and
mixing provisions are predicated upon railroad competition. This
record affords no reason why respondents should provide any more
mixtures than are necessary to meet actual competition. Generally
speaking, any broader or more liberal mixtures clearly cause an unrea-
sonzble and unnecessary loss of revenue. Any shipper who is preju-
diced, or any respondent who can justify additional mixtures may
gain relief through the filing of a complaint or a petition.

We find that respondents’ rules, regulations and practices with
respect to mixed carload shipments are unreasonable, without preju-
dice to the establishment of rules, regulations and practices which
are not more liberal than those maintained by transcontinental rail
and water-rail lines. An appropriate order will be entered.
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OrpER

At a Session of the UNITED STATES MARITIME COMMIS-
SION, held at its office in Washington; D. C., on the 11th day of
February A, D. 1941,

No. 514

IxTERCOASTAL RaATE STRUCTURE

No. 524

Mixep Carroap Rurs—McCoraick SteaMsizir CoMPANY

These cases being at issue on further hearing, and having been duly
heard, and full investigation of the matters and things having been
had, and the Commission, on the date hereof, having made and entered
of record a report on further hearing stating its conclusions and deci-
sion thereon, which report is hereby referred to and made a part
hereof;

It is ordered, That respondents be, and they are hereby, notified
and required to cancel, effective on or before May 1, 1941, all rules, -
regulations, and practices with respect to mixed carload shipments
without prejudice to the establishment of rules, regulations, and
practices which are not more liberal than those maintained by
transcontinental rail and water-rail lines.

By the Commission.

[sEAL] (Sgd.) W. C. Pegr, Jr.,

Secretary.
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No. 574

Assoctatep TerePHONE CoMPANY, LD,
.

LucrenpacH Steamsumre Company, Ixc,

Submitted January 21, 1941, Decided February iI, 1941

Rate charged on complainant’s shipments not shown to have been inapplicable.
Complaint dismissed,
Farl W. Coz for complainant,
W. M. Carney, H. 8. Brown and M. G. de Quevedo for defendant.

RerorT oF THE CoMMISSION

By tHE CoMMISSION :

The shortened procedure was followed. Defendant filed exceptions
to the examiner’s report. Qur conclusions differ from those recom-
mended in the proposed report.

By informal complaint filed December 18, 1939, and formal com-
plaint filed May 25, 1910, it is alleged that defendant’s rates charged
and collected on shipments of telephones and switchboards and parts
thereof, viz: Pay station attachments, from New York, N. Y., to Long
Beach, Calif.,, during February and March 1938, were inapplicable
and unreasonable, in violation of section 18 of the Shipping Act, 1916,
as amended, and sections 2 and 4 of the Intercoastal Shipping Act,
1933. Reparation is requested. No evidence was offered to support
the allegation of unreasonableness, complainant relying solely on estab-
lishing overcharges. Rates will be stated in amounts per 100 pounds.

Charges were originally assessed at a Jess-carload rate of $1.15 which
complainant contends is legally applicable. This rate applied, under
Ttem 1100 of the tariff,! on

Electrical appliances, machinery and supplies, viz:
Electrical appliances n. o. 8., classifled 5th class and class “A” fn carloads, under
heading of Electrical appliances in western classification.

3 Alternate Agent Wells' Weatbound Tarlff 8. B. I. No. 8.
301702—41
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Under the heading of “Electrical Applinnces” in Western Classifica-
tion there is a carload rating of class “A” on *Telephones, Telephone
Sets,or Parts, N.O.I.B.N.” 2

After inspection of the shipments on arrival the billing was changed
twice, eventually the first-class rate of $4 being charged on all the ship-
ments. Defendant’s authority for this rate is an item in the classifica-
tion,? under the heading “Electrical Appliances” reading as follows:
Telephone prepay attachments (pay statlons), in boxes:

L.C L —— 1st class,
C. L. minimum weight 30,000 pounds.._ - 3d class.

Therefore the question is whether the shipments consisted of “tele-
phones, telephone sets, or parts,” as contended by complainant, or
whether they were “teleplione prepay attachments (pay stations)” as
contended by defendant., Complainant’s Exhibit 2, described as a
photostat copy of the identical article shipped, displays a self-contained
dial operated pay station telephone complete with receiver and trans-
mitter in one piece, with cord connection, dial, letters and numerals,
and with apertures at the top for the deposit of nickels, dimes, and
quarters. On the dial the abbreviations “Tel. No.” are distinguish-
able, and affixed to the body of the unit below the dial are Jabeled
instructions for its use. Testimony that Exhibit 2 is a photostat
copy of the identical article shipped, however, is wholly at variance
with the following statement in the informal comnplaint:

In obtaining this classification (telephones and parts, Item 1100 L, C, L.) the
shipper pointed out that these were not complete pay stations as It was necessary
to add transmitters and recelvers, which would be done at Long Beach before they
would become pay stations,

According to defendant, the article shipped was not a complete
telephone in that certain parts such as the receiver, transmitter, dial
and other essential parts were not included in the shipment ; these parts
having to be added when the complete telephone was assembled. De-
fendant states that the prepay mechanism, together with the coin boxzes,
were enclosed in the shell which constitutes the outside of the complete
telephone.

It will be observed that there is little probative evidence of a positive
nature clearly deseribing the actual contents of the shipments. Hence
it is impossible to determine the applicable rate.

Even though the record were adequate on this point, it affords no
basis for the determination of whether overcharges were collected on
the shipments. As stated, the rate of $1.15 was originally charged.

TItem 28, page 148 of Consolidated Frelght Classifleation No. 11.
31tem 22, page 146 of Consolidated Freight Classification No. 11—Western Claseification
ratings,
2U.8.M.C.
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Billing on the shipment made February 1, 1938, weighing 5,600 pounds,
waa first changed to $3 and on March 21, 1938, changed again to $4.
The freight bill was paid February 21, 1938. Billing on the shipment
made March 10, 1938, weighing 2,800 pounds, was changed to $4 and
the freight bill was paid on March 31, 1938. Billing on the shipment
made March 14, 1938, weighing 2,800 pounds, was first changed to $3
and later on March 22, 1938, to $4, but there is no evidence as to whether
or when the freight charges were paid. Thus from an inspection of
the freight bills it cannot be determined definitely whether any charges
were paid at a rate higher than charged in the first instance.
An order will be entered dismissing the complaint.
2U8MC



O=rbER

At a Session of the UNITED STATES MARITIME COMMISSION,
held at its office in Washington, D, C., on the 11th day of February
A.D. 1941,

‘No. 574

Assocratep TeLeprioNs CoMPaNy, L.
v,

LuckeNeacH STEAMBHIP CoMPANY, INC.

This case being at issue upon complaint and answer on file, and having
been duly heard and submitted by the parties, and full investigation of
the matters and things involved having been had, and the Commission,
on the date hereof, having made and entered of record a report stating
its conclusions and decision thereon, which report is hereby referred to
and made a part hereof;

It is ordered, That the complaint in this proceeding be, and it is
hereby, dismissed.

By the Commission.

[sEAL] (Sgd.) W.C. Peer, Jr.,

Secretary.
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No. 576

THE PorT oF BEAUMONT, TEXAB, ET AL

U,

AgwiLings, Inc. (Cuype-Marrory LINES), ET AL,
Submitted December 23, 1940. Decided February 13, 1941

Proportional rate on rice and rlce products, in carleads, from Houston and
Galveston, Texas, to north Atlantic ports, found inapplicable on shipments
originating at Houston and Galveston. Complaint dismissed.

J. H. Raukman, Jr., and D. H. Berry for complainants.

Julian M. King, T. D. O’Brien and H. K. Sherfy for defendants.

F. M. McCarthy, T. A. Smith, C. A. Mitchell, O. G. Richard, J. H.
Ravhman and D, H. Berry for interveners,

RerorT oF THE CoMMISSION

By tHE CoMMISSION:

Exzceptions to the examiner’s proposed report and replies thereto
were filed. Our conclusions differ somewhat from those recom-
mended by the examiner. ‘

Complainants are The Port of Beaumont, Texas, the Beaumont
Rice Mills, Inc., The Comet Rice Mills and The Tyrrell Rice Milling
Company. Defendants are Agwilines, Inc. (Clyde-Mallory Lines),
Lykes Coastwise Lines, Inc., Southern Pacific Company (Southern
Pacific Steamship Lines “Morgan Line”), and Southern Steamship
Company, common carriers by water in interstate commerce.

The complaint alleges that defendants illegally apply a propor-
tional rate of 26 cents per 160 pounds on rice and rice products moving
from Houston and Galveston, Texzas, to north Atlantic ports in viola-
tion of section 18 of the Shipping Act, 1916, and that this practice
is unduly prejudicial in violation of section 16 of that act, Com-
plainants seek lawful application of rates on such traffi¢ for the
future.

Bay City Rice Mills, Inc., Southern Rice Sales Company, Inc.,
Orange Rice Milling Company, El Campo Rice Milling Company,

2U.8.M.C. 515



516 UNITED STATES MARITIME COMMISSION

Louisiana State Rice Milling Company, New Orleans Joint Traffic
Bureau, Board of Commissioners, Lake Charles Harbor & Terminal
District and Bull Steamship Line intervened. A similar complaint
was filed before the Interstate Commerce Commission, Docket No,
28509, and the two proceedings were heard together.

The primary question is whether the 26-cent proportional rate is

applicable on shipments originating within the switching limits of
Houston and Galveston and tendered to defendants in railroad cars.
Tt is restricted to apply as follows:
Applicable only as a proportional rate on traftic on which no transit privileges
are accorded, moving via rail lines to Galveston or Houston, Texas, from points
in Louisiana and Texas. Traffic routed via Southern Steamship Company will
apply only from points in Texas,

Complainants maintain that when rice is milled, sacked, or stored
at Houston or Galveston, a local rate of 33 cents is applicable. They
regard the movement to the dock from a mill within the switching
limits of those ports as merely a switching movement and not a line
haul by railroad contemplated by the restriction above quoted. To
the contrary, defendants contend that since the rice receives no
transit privilege, the 26-cent proportional rate is applicable if it is
delivered to the docks in rail cars. Defendants overlook the clause
“moving via rail lines to Galveston or Houston", which clearly con-
templates that the rate does not apply unless the shipments originate
at interior points.

We find that the proportional rate of 26 cents does not apply on
shipments originating at Houston or Galveston, Qutstanding under-
charges should be collected. In view of the conclusions reached it
is unnecessary to consider the issue under section 16.

_ An appropriate order dismissing the proceeding will-be entered.
: . - 2TU.8.MC.



ORDER

At a Session of the UNITED STATES MARITIME COMMIS-
SION, held at its office in Washington, D. C., on the 13th day of
February A. D. 1941.

No. 576

Tuae Port oF BEAUMONT, TEXAS, ET AL.
.

Acewiings, INc, (CLype-Mariory LiNgs), ET AL.

This case being at issue upon complaint and answer on file, and
having been duly heard and submitted by the parties, and full investi-
gation of the matters and things involved having been had, and the
Commission, on the date hereof, having made and entered of record
a report stating its conclusions and decision thereon, which report
is hereby referred to and made a part hereof;

1t i8 ordered, That the complaint be, and it is hereby, dismissed.

By the Commission.

[sEAL] (Sgd.) W. C. Peer, Jr.,

Secretary.



UNITED STATES MARITIME COMMISSION

No. 594

Proriv Furnrrore Co., Ixc.
.

AMeRIcanN-Hawatian Stramsurp CoMpany
Rubmitted February 4§, 1941, Decided February 13. 1951

Motion grented to dismiss complaint, praying for reparation because of damnge
to shipment and defendant’s failure to carry shipiment on specified voyage,
on jurisdictional grounds.

Barney B. King, for complainant.
J. A. Stumpf, H. 8. Brown, and M. G. de Quevedo, for defendant.

RerorT oF THE CoMMISSION

By 1B COMMISSION

No exceptions were filed to the examiner’s proposed report. The
conclusions recoramended in the proposed report are adopted herein.

By complaint filed November 1, 1940, it is alleged that complainant
made a shipment of furniture samples fromi New York, N. Y., to
Seattle, Wash., via defendant’s line in July 1940; that defendant
failed to follow shipping instructions that the shipment go forward
on a specified sailing; that as a result the furniture did not arrive
at destination in time for the particular use for which it was in-
tended. Violations of sections 14 and 18 of the Shipping Act, 1916,
are alleged. Reparation is requested.

The facts alleged in the complaint were established by complainant
and admitted by defendant at the hearing. Defendant, however,
entered a special appearance and filed a motion to dismiss the com-
plaint on the ground that it failed to state a cause of action within
the purview of the statutes administered by the Commission.

This furniture was manufactured for use at an exhibition to be
held in Seattle on specified dates. Complainant was advised by

2U.8. M. C. 517



518 UNITED STATES MARITIME COMMISSION

defendant’s agent that if the cargo was delivered to defendant’s
pier before 11 o’clock a. m., July 12, 1940, it would go forward on
the S. S. Kansan sailing that day and would be delivered in Seattle
on time. Defendant received the goods before 8 o'clock a. m.,, July
12, but the shipment was not loaded on the Kensan but on another
vessel scheduled to arrive in Seattle too late for the exhibition. Com-
plainant was advised of this fact after the shipment had been made
whereupon it requested discharge at Los Angeles, Calif., intending
to forward the furniture to destination at its own expense. Defend-
ant denied the request on the ground that the cargo was not access-
ible for discharge at Los Angeles. Defendant’s bill of lading, which
is part of its legally filed tariff, specifically provides that “the ship-
owner shall not be required to deliver the goods at port of discharge
at any particular time, or to meet any particular market or in time
for any particular use.” The furniture was finally delivered .at
Seattle in a damaged condition, but too late for the exhibition.

An examination of the various acts from which we derive our
jurisdiction fails to disclose that we have any authority to adjudicate
loss and damage claims or to award damages because of a carrier’s
failure to follow instructions to ship on a particular voyage. No
showing was made that there was cargo space available on the
Kansan and consequently no action may be maintained under the
allegation of section 14.

Defendant’s motion'is granted and the complaint dismissed. An

appropriate order will be entered.
2T. 8. M.C.



ORrpDER

At a Session of the UNITED STATES MARITIME COMMISSION,
held at its office in Washington, D. C., on the 13th day of February
A. D. 1941.

No. 594

Pugrim Furnrruge Co., Inc.
V.

AMmericaN-Hawanan Steamsare CoMPANY

This case being at issue upon complaint and answer on file, and
having been duly heard and submitted by the parties, and full in-
vestigation of the matters and things involved having been had, and
the Commission, on the date hereof, having made and entered of
tecord a report stating its conclusions and decision thereon, which
report is hereby referred to and made a part hereof; and defendant
having entered a motion to dismiss the complaint for failure to state
a cause of action;

It is ordered, That the motion be, and it is hereby, granted, and
that the complaint be, and it is hereby, dismissed.

By the Commission.

[sEAL] (Sgd.) R. L. McDonaip,

Assistant Secretary.



UNITED STATES MARITIME COMMISSION

No. 581

Rowe Service Company, Ixc
.

AstericaN-Hawariay Steamsuir COMPANY

Submitted February 8, 1941, Dcecided February 20, 19}1

]

Rates on coin-operated vending machines from New York, N. Y, and Newark,
N. I, to Los Angeles Harbor, Calif, not shown unreasonable. Complaint
dismissed.

Earl W. Cox for complainant.
H. 8. Brown, M. G. de Quevedo, and W. M. Carney for defendant.

Rerort oF THE COMMISSION

BY TtHE COMMISSION :

Complainant filed exceptions to the report proposed by the ex-
aminer, and defendant replied. The latter moves that the excep-
tions be stricken from the record on the ground, among other things,
that they contain evidential matter not introduced at the hearing.
The motion is denied, but such matter will not be considered in the
disposition of the issues. Our conclusions agree with those of the
examiner.

By complaint filed July 9, 1940, it is alleged that defendant’s rates
on coin-operated vending machines from New York, N. Y, and
Newark, N. J., to Los Angeles Harbor, Calif,, were and are unjust
and unreasonable, Just and reasonable rates for the future and
reparation are sought. Rates will be stated in amounts per 100
pounds.

Coin-operated vending machines are used in selling various kinds
of articles. As in the case of other coin-operated machines, defend-
ant’s rates thereon from New York and Newark to Los Angeles Har-
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bor were $2.20, carload, minimum weight 24,000 pounds, and $3.00,
less than carload, for more than a year prior to December 12, 1939,
when they were reduced to $1.50, any quantity, This rate was in-
creased 1o §2.50 on March 4, 1940, but effective October 17, 1940, was
reduced to $2.25. The shipments, made during the period May 11,
1939 to April 30, 1940, consisted of cigarette-vending machines, mainly
in less carload lots.

Complainant compares these fates with a less-than-carload rate of
$1.27 on steel cabinets in effect from November 13, 1939, to May 1,
1940, when it was increased to $1.35. The cabinets are used as stands
for coin-operated cigarette-vending machines and for the storage of
cigarettes to be vended. They, like the machines, are of three sizes.
Their average weight per cubic foot is about 15 pounds, and that of
the cigarette-vending machines is about 13 pounds. This is not
enough to establish unreasonableness of the rates attacked.

Complainant also calls attention to the existence of a lower rate of
defendant on coin-operated vending machines east-bound than west-
bound, and to the fact that the rate of rail carriers from New York
to Los Angeles on less-than-carload shipments of coin-operated vend-
ing machines is lower than their less-than-carload rate on other
coin-operated machines. Defendant’s east-bound rate referred to
was an any-quantity rate of $2.00, which became effective Sep-
tember 5, 1939, and was increased to $2.08 effective May 1, 1940.
The rail rates, which cover pick-up-and-delivery servies, are $3.60
and $4.76, nespectlvely

The minimum reasonable rate prescribed on this commedity in
Intercoastal Rate Structure, 2 U. 8. M. C. 285, was $2.20, carload,
minimum 24,000 pounds and $3.00, less carload. As stated, the pres-
ent rate is $2.25, any quantity, whlch was authorized by the third sup-
plemental order in the above-mentioned proceeding. We are not
convinced upon this record that the rates assailed have been shown
to be unreasonable.

