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Ex Parte 1
ALASKAN RATE INVESTIGATION

Submitted May 19, 1919. Decided November 14, 1919

Rates, regulations, and practices of common carriers by water operating between
Puget Sound and Alaskan ports not shown to be unreasonable. Respondents’
practice of assessing freight charges on weight-or-measurment basis, ship’s
option, and rule under which steamers will not move to private docks for
less than 25 tons of freight not shown to be unreasonable. Present method
of handling cannery traffic not shown to work any undue discrimination.

Rates charged for transportation of blacksmith coal and farm products from
Anchorage to Juneau, Alaska, held relatively unreasonable and unduly dis-
criminatory, to the extent that they exceed rates contemporaneously main-
tained, on like traffic, from Puget Sound ports te Juneau.

W. H. Bogles for Alaska Steamship Company; B. S. Grosscup for
Pacific Steamship Company; L. L. Bates for Seattle Steaniship Com-
pany; S. J. Wettrick for Seattle Chamber of Commrce and Com-
mercial Club; W. L. Clark for Association of Pacific Fisheries; Phil
Ernst for Nome Chamber of Commeérce; Ed. G. Russell for Commercial
Association of Juneau; J. J. Kennedy for Alaska Labor Union, Local
No. 4, of Juneau; R. M. Courtney for Chamber of Commerce of An-
chorage; E. G. DeSteuiger for Ellamar Mining Company; M. G.
Munly for Thlinket Packing Company.

REPORT OF THE BOARD

By schedules filed to become effective March 3, 1918, and Jater
dates, the Alaska Steamship Company and the Pacific Steamship
Company proposed to increase all-water rates between Puget Sound
and Alaskan ports. Upon protests filed on behalf of Alaskan com-
mercial organizations and shippers, the Alaska Steamship Company
on. February 25, 1918, was ordered by the Board to suspend the
operation of its increased schedules. On March 15,1918, the Board,
sllowed the suspended schedules, and others which had been held in
abeyance, to become effective, subject to revision if after hearing the
increases should be found to be excessive. Thereupon the Board,
of its own motion and .pursuant to the provisions of the Federal
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2 ALASKAN RATE INVESTIGATION

shipping act of September 7, 1916, instituted a general investigation
into the rates, regulations, and practices-of common carriers by water
engaged in the transportation of property between ports in the State
of Washington and ports in Alaska. The carriers serving Alaska
and representatives of Alaskan industries, commercial organizations,
and shippers were duly notified of the proposed investigation, and
hearings were held in-May and June, 1918, at Seattle, Wash., and at
Ketchikan, Juneau, Cordova, Seward, and Anchorage, Alaska.

The port-to-pert Alaskan business is.handled principally by the
Alaska Steamship Company and the Pacific Steamship Company,
hereinafter called the Alaska Company and the Pacific Company,
respectively, and at certain seasons of the year by the Seattle Steam-
ship Company and the Humboldt Steamship Company. The testi-
mony and data with respect to these two.latter companies are very
meager, but that which was offered in respect to their rates-indicates
that the rates-of the Seattle Company are generally in line with those
of the Alaska and Pacific Companies, while the Humboldt Company’s
rates are as a rule lower than the rates of the two latter companies.
It was testified that the Humboldt Steamship Company was able to
operate in the Alaskan trade on a lower schedule of rates only because
it engaged in more remunerative tradeseduring four months of the
year. This company, although seasonably notified, was' not repre-
sented at any of the hearings.

THE RATE SCHEDULES AS A WHOLE

The protests in effect are against ‘the rate schedules of the. Alaska
and Pacific Companies, respectively, as a Whole, and the general inves-
tigation instituted by the board involves primarily the detefmination
‘of the reasonableness of respondents’ rate schedules. - The carriers
-urge that the primary object of. the increased rates hereinbefore re-
ferred to was to provide additional revenue urgently needed by them
to meet increasing costs of operation. Protestants, on the other hand,
contended that said rates were excessive and unreasonable.-  To illus-
trate the general range of increases, a table showing the old and new
rates on a-riumber of representative commodities, together with the
distances from Seattle to representative ports of destination on -the
southeastern, soutliwestern, ‘and Nome routes, is presented below.
The southeastern route embraces the coastal section between Dixon
Entrance and Cape Spencer; the termini of the southwestern route
are Cape Spencer and Unimak Pass; and the Nome route extends
northerly beyond Unimak Pass and via St. Michael ‘to points on: the
Yukon River. - Rates are stated in dollars and cents per ton of 2,000
pounds or 40 cubi¢ feet, whichever produces the greater revenue, un-

-less otherwise specifically provided. c »
R ’ L. U.S. S.B.



ALASKAN RATE INVESTIGATION

Seattle to—
. ; :
Commodity Ketchikan, 754 miles Cordova, 1,603 miles Nome,! 2,500 miles
Old |Present| In- Qld |Present| In- Old |Present| In-
rate rate | crease | rate rate | crease | rate rate | creass
P.d. P.c. P.ct.
$6.60 | $7.50 1534| $15.00 | $15. 50 3| $15.50 | $23.00 48
6. 60 7.50 1634 11.60 | 12.00 4 15.50 [ 23.00 48
4.25 4.75 12 8.00 8.25 3| 1550 | 22.75 46
6.50 7.50 1514| 15.00 | 15.50 3| 15650 | 23.00 48
6. 50 7.50 16%| 12.50 | 13.00 4| 1550 | 23.00 48
6. 50 7.50 15M| 12.50 [ 13.00 4] 1500 22.50 50
Meats Enot refrigerated) 16.50 | 18 50 12 30.00 [ 30.50 2| 3200 | 41.00 28
Meats (refrigerated). ... | 28.10| 25.70 11 46.00 | 46.50 1{ 40.00 | 6250 56
7Y 2R .l 3.80 4.75 36 5.00 6.25 25| 16.50 | 22.76 46
L TE S 6.50 | 7.60 15%| 11.50 | 12.00 4| 16.50 | 23.00 48%4

! Rates to-Nome are landed rates and include cost of lighterage at Nome.

The foregoing table has been compiled from exhibits. of record and
tariffs of the Alaska Company on file with the board. Rates of the
Pacific Company very in some instances from those of the Alaska
Company, and its increases are allocated in a different manner, but
for the purposes of this case such variations are not material.

The additional revenue estimated to be derived by the Pacific Com-

u

pany from increased rates in 1918 appears in the following table:

Actual,
year }917

Estimated,
year 1918

Increase

Freight revenue..
Passenger revenue
Miscellaneous. ...

Qross earnings

........................................ 2, 210, 604. 51

$1, 361, 052. 46

$1, 701, 704. 80 | $350, 682 34

699, 896. 12 745, 304. 87 45, 408, 66
159, 655.93 167, 638.72 7,982.79
2,614,648.19 | 404, 043.68

As an offset to the estimated additional revenue accruing to the
Pacific Company from increased rates, that company shows that its
cost of operations in 1918 will be found to have been materially

greater than in 1917.

operating costs follows:

A table indicating the sources of increased

Increased costs of operations, 1918 over 1917, on Alaska steamers of Pacific Steamship
Company, not including overhead or charter hire payable on leased vessels

Per cent Per cent | Increase 1918 | Per cent
Year 1017 | “oryoeal | Year 1018 | origear | over 1917 | increase
$253,241. 78 15.10 | $401,703. 07 17.58 | $148,461.29 58.6
368, 519. 30 21.98 449, 225. 03 19. 68 80, 705.73 21.8
180, 319. 47 10.76 216, 383. 36 9.48 36, 063. 89 20.0
227, 187. 28 13.56 319, 657. 34 14,02 92, 470. 05 40.7
323, 846. 37 19.30 5186, 216. 96 22. 62 192, 569. 59 59.5
212, 330. 75 12. 68 256, 872.37 11.26 44, 541. 62 20.8
111, 284. 02 6.64 122, 412.42 5.36 11,128.40 10.0
Grand total___.__....... 1,676, 528. 98 100.00 | 2, 282, 469. 55 100.00 | 605,940.567 |--<.o....




4 ALASKAN RATE INVESTIGATION

The Alaska Company did not submit an estimate of additional
revenue calculated upon increased rates or an estimate of increased
operating costs. The record discloses, however, that crews’ wages
paid by the Alaska Company in May, 1918, were 40 per cent higher
. than in 1917. Based on actual 1917 consumption the estimated in-
crease in cost of fuel oil in 1918 will amount to $140,346.87. During
the first three months of the year the cost of meals advanced 20 per
cent over the 1917 basis. These cited increases are typical of increased
operating costs of the Pacific Company on similar items. The con-
ditions surrounding the operations of the Pacific and Alaska Com-
panies’ fleets are not materially dissimilar, and it may be assumed
that the increases in earnings and operating expenses of the Alaska
Company will be relatively as great as those of the Pacific Company.

The fundamental obligation of the carriers under the shipping act
is to charge only such rates as are just and reasonable. The reason-
ableness of the rates depends largely upon whether they yield a fair
return upon the value of the carriers’ property devoted to the public
service. Smith v. Ames, 169 U. S. 466; Minnesota Rate Cases, 230
U. S. 352; San Diego Land and Town Company v. National City Com-
pany, 174 U. S. 739; Wilcox v. Consolidated Gas Company, 212 U. S. 19.

The Alaska Steamship Company owns the vessels which it operates ~
in this trade. With the exception of one vessel owned by it the Pacific
Company, prior to and at the time of the investlgation, was operating
vessels held under charters from other companies. By the terms of
these charters the carrier obligated itself to pay the cost of ordinary
maintenance, an annual charter hire of 10 per cent of the agreed value
of the vessels for the year ended November 1, 1917, 11 per cent for
each of the next three years, and 12 per cent thereafter. The figures
shown in the last preceding table are exclusive of this charter hire;
that is, the charter hire has not been charged as an operating expense.

The following data as to the value of the fleets, capitalization,
volume of traffic, operating revenues, expenses, and income of the
Alaska and Pacific Companies, respectively, have been compiled from
testimony and exhibits of record:

[ Dec. 31, 1917]
Alaska Pacifie
8teamship Steamship
Company Company
VAIUG Of I8t .o - e emmmcemnmmemmeemcencmmocaeemccamn mcsmemmannmennne $3,178,574.60 |  $3,017,398. 14
Capitalization.. ... meemmeme——me——nmaee 4, 500, 000. 00 $1, 000, 000. 00
Opersting revenues... e mc—emm e mann -..| $4,081,590.45 $2, 210, 604. 51
Operating expenses. ..| $2,876,808.00 | }$l,890,428.05
et operating revenues. .. .. .ococoomcocmaccacaciaaaa -.-| 81,204,602 .45 $320, 178. 46
T AXES - - o mevoecacmcaceccemcmamcesammmame-eme—masmeeanan - $230,231.69 |- oconcenaacenns
Depreciation . ..o ea e oimeieiaoaaa .- $236, 500. 62 $140, 446. 62
Net operating I0C0me - o eiicmcicaaccecaaccaanaannas $743,432.46 170, 732.84
Volume of traffic (10D8) - < - oo oo ccememca———s 499, 378 256, 654. 4
! Including taxes. -

TTTS QSR



ALASKAN RATE INVESTIGATION ’ 5

The values of the fleets shown in the foregoing table are book
values. It was vigorously insisted by the carriers that such values
were not fairly representative of the actual values of their fleets. A
marine surveyor and naval architect, who had appraised the fleets
in May, 1918, and who testified on behalf of both companies, placed
a value on the fleets 100 per cent higher than the book valies herein
given. -The auditor of the Alaska Company testified that the com-
pany had sold one of its vessels'in 1916 for more than twice its book
value. The unprecedented demand for tonnage, the prevailing high
prices of labor and material entering into the construction of vessels,
and the practical impossibility of reproducing or duplicating the
fleets were advanced as the main contributing elements of increased
value. In addition to the vessels the carriers have other property
investments in the way of wharves, docks, lands, terminal and other
facilities devoted to the Alaskan service, the extent and exact value of
which do not appear of record.

The capitalization represents the total amount of stock issued and
outstanding on December 31, 1917. Neither company has any bonds
or funded debt outstanding. In respect to the Pacific Company, the
operating revenues and expenses are those properly chargeable to the
Alaskan trade. The volume of traffic figures of both companies
include Alaskan business only. Of the Alaska Company’s total 1917
net income of $743,432.46, however, only $478,691 was earned in the
Alaskan service. It was testified on behalf of this company that the
net book value of its property and assets employed in the Alaskan
service in 1917 was in excess of $5,000,000, and that on the basis of
the valuation of the fleet, as determined by the marine surveyor and
naval architect, the value of said property and assets amounted to
more than $10,000,000. Thus it appears that, without charging off
any portion of the loss due to the wrecking of the steamer Mariposa,
in 1917, the earnings of the Alaska Company amounted to 9% per
cent on a net book value of $5,000,000 and to 4% per cent on said ap-
praised value of its property devoted to the Alaskan service.. The
Pacific Company’s earnings were relatively lower than those of the
Alaska Company. '

Owing to the peculiar geographical, industrial, and economic con-
ditions of Alaska, its transportation problem is decidedly unique. In
the early part of the year the preponderance of traffic is northbound
with very little southbound traffic. Just the reverse condition obtains .
in the fall of the year. The movement of traffic is poorly balanced,
in consequence of which the transportation facilities are only partly
used at one season of the year and are insufficient at other seasons
to handle the traffic. Obviously the cost of operating transporta-
tion facilities under these conditions is far in excess of what it would

be if the movement of traffic were properly balanced.
1. U.S.S. B. !



6 ALASKAN RATE INVESTIGATION

The routes traversed by the vessels of these carriers are beset with
dangers. The shores of Alaska are exceedingly rocky and consist
almost entirely of elevated islands and peninsulas carved by glacial
action and separated by deep and narrow fiords. Rugged mountain
ranges with sharp jagged peaks lying just beneath the surface of the
water, and currents of great volume flowing through the bays and
tortuous passages along the coast constitute an ever-present menace
to navigation. During a considerable portion of the year the vessels
are compelled to fight their way through ice and snow, and on the
Nome route are frequently icebound for several days at a time.
Storms are of frequent recurrence, often rendering the discharge of
cargoes impossible and making it necessary for vessels to steam for
the open sea and ride out the gales. Operating costs of these carriers
have been rapidly mounting for some time and continue to rise. Not
only have substantial advances in wages béen made, but demands
by employees for other increases were pending at the time of the
hearings. Moreover, it was assertéd that the efficiency of labor had
materially decreased. The cost of fuel, insurance, and other important
items entering into the operation of steamers has greatly increased.
The estimated additional revenue to be derived by the Pacific Com-
pany from increases in rates is $201,896.89 less than the estimated
‘additional operating costs for 1918. While generally the recent in-
creases in rates are not large, yet in some cases they are as high as
50 per cent; but manifestly the reasonableness of the rates can not
be determined by considering only the amount of the percentage of
increase, which may indicate that the former rates were too low
rather than that the present rates are excessive. The freight move-
ment on the Nome route, where the most substantial increases apply,
is almost entirely northbound, the southbound loads of the Pacific
Company’s steamers averaging 150 tons per trip during the 1917
season. The southbound cargoes on the vessels of the Alaska Com-
pany also aré negligible. Furthermore, it is necessary to lighter all
cargo at Nome and St. Michael, which practice is hazardous, slow,
and expensive. In 1917, the Pacific Company operated three vessels
on this route at a total operating deficit of $51,902.81.

It was not seriously contended at the hearings that the increased
rates were unreasonable. The assertion was made by certain shippers
that these carriers were paying exorbitant dividends and that the
increased rates would only serve to augment their profits. No evi-
dence of probative force, however, was offered to substantiate this
assertion. On the other hand, it affirmatively appears of record that,
with the exception.of an extra stock dividend paid in 1916 as the result
of proceeds realized from the chartering of several vessels to companies
engaged in South American and Oriental trades and a profitable sale of

I.U.S. 8. B.



ALASKAN RATE INVESTIGATION 7

certain property, the dividends paid by the Alaska Company have
averaged 7.7 per cent per annum. The Pacific Company, which has
been operating only since November, 1916, had not paid any dividends
up to the time of the investigation.

‘There was a significant absence of protests or complaints from
important commercial interests and localities directly affected by the
increased rates. Many of the interests represented at the hearings
admitted the carriers’ need of additional revenve, and expressed their
willingness to pay such increased rates as might be found to be reason-
able. Representatives of substantial commercial interests in south-
eastern Alaska stated that while they did not invite increases in rates,
yeot if the carriers showed insufficient earnings under the old rates they
would acquiesce in increased rates. The opinion was expressed that,
in comparison with what they could make in other trades, the carriers
were not earning very much on their Alaskan business. A representa-
tive of the Alaska Labor Union at Juneau withdrew the protest of that
organization against the rates. Witnesses at Cordova testified that
they had no complaint to make either against the rates or against the
general conditions of transportation. Witnesses at Anchorage stated
that they had paid so much greater increases in freight rates in other
directions than they paid on the Alaskan lines that the advances
applied by the respondent carriers seemed very moderate; that, in fact,
much greater increases had been expected. Representatives of fishing
interests admitted the necessity for increased earnings on the part of
the carriers due to increased costs of operation.

It was suggested that the decreasing earnings of these carriers were
in large measure due to the fact that Canadian lines were handling all-
water traffic between ports in the State of Washington and Alaska
which rightly belonged to the Americen lines. The amount of busi-
ness, if any, so diverted by Canadian steamship lines does not appear
of record, for which reason the effect of the operations of such lines
on the earnings of the American carriers can not be determined. Some
witnesses testified that under the increased freight rates they will
probably not realize net profits as large as those formerly enjoyed.
While this character of testimony is admittedly of value, the effect
upon the shippers’ business is not conclusive as to the reasonableness
of the transportation rates.

Upon consideration of the whole record and according due weight to
the various factors and elements involved in a general investigation of
this character, it can not be said that the rate schedules as a whole are

unreasonable.
LABOR SITUATION

Representations were made to the board that owing to excessive
freight rates Alaska was being rapidly depopulated. The testimony
I.U.8.8.B.
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shows that the laboring element in Alaska is of a roving, venturesome
spirit; that generally when laborers come to the Territory they have
little intention of remaining permanently, their average residence in
Alaska ranging from two to four years. It was testified that wages in
- Alaska have not kept pace with those paid in the United States; that -
alluring reports of high wages paid in shipyards and other industries in
the States have induced many men to leave Alaska for more remun-
erative employment in the States. It was further testified that
weather conditions had a great deal to do with the exodus of laborers;
that all things being equal, men preferred the milder climate of the
States, and that, in the absence of advantage of higher wages in Alaska,
they would migrate to the States. Various employers admitted that
the freight rates had very little, if anything, to do with the situation,
and stated that they could not hope to hold their men in the face of the
conditions described. Other witnesses expressed the opinion that the
exodus of men from Alaska was due not only to the lure of higher wages
in the States, but to heavy enlistments in the Army and Navy, hun-
dreds of men having left the Territory to enlist in the military service.
It appears, therefore, that the exodus of men from Alasksa is attribut-
able to causes over which the respondent carriers have no control.

SPECIFIC COMPLAINTS

Manifestly neither the carriers nor the shippers attempted to deal
-with all the specific rates between particular ports on the three Alaskan
routes. In ageneral investigation of this character testimony relating
to specific rates and localities would have been of little assistance to the
board in arriving at a proper conclusion as to the reasonableness of the
rate schedules as a whole. However, considerable testimony was
introduced in respect to certain practices and rates of the carriers
which will be presently considered. In other instances specific rates of
the carriers were assailed, but the evidence introduced by complainants.
to support their allegations of unreasonableness consisted principally of
general statements affording no adequate basis or a decision or ¢on-
clusion in the premises. o

With respect to the method of constructing rates on copper ore, it
was contended that ore valued at $10 per ton or less should not right-
fully pay as high a rate as ore valued at $50 per ton. Representatives
of operators in the Ellamar district, mining low-grade ore said to
approximate one-third of the ore shipments from Alaska, suggested a
graduated scale of charges according to the values of the ore, beginning
with ore valued at $10 per ton or less and increasing the freight charges
for every $5 in values or fraction thereof. Mine operators in La-
touche, Skagway, and other districts where the remaining two-thirds
of Alaskan copper ore is mined, did not express an opinion on this sub-

LU.S.S.B.
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ject. We are not, therefore, prepared to say that the application of
the specific scale proposed by Ellamar operators would be practicable
and equitable to operators in the other districts. This suggested
method of constructing-copper rates, however, is recommended to the °
carriers for their earnest and early consideration.
The specific complaints which we shall now proceed to consider
seriatim are briefly as follows:
1. That the practice of applying rates on weight-or-measurement:
basis at ship’s option is unjust and unreasonable.
2. That the rule under which steamers will not move to a private
dock for less than 25 tons of freight is unjust and unreasonable.
3. That the differentials between rates from Anchorage and Seattle
to Juneau, Alaska, are unduly preferential of Seattle and .
unduly prejudicial to Anchorage.
(1) The carrters’ practice of assessing freight charges on the
_ weight-or-measurement basis at ship’s option was attacked by various
shippers who urged that such practice be abandoned in favor of an
exclusive weight basis. Representatives of the carriers claimed that
a strictly weight basis was not practicable on the Alaskan routes.
They stated that an elaborate and complex classification was an indis-
pensable prerequisite to its adoption, and that the cost of handling
fréight would be substantially greater than under the present system.
Furthermore, it was asserted that in order to maintain the present
level of earnings the rates on heavy articles must be increased and the -
rates on light and bulky articles reduced, thereby disarranging the
whole rate fabric. To illustrate, the rates on denims and bolts of
calico, which are heavy but of comparatively low value, would be
increased, while the rates on eiderdown quilts and quilted dressing
gowns, which are light but of high value, would be reduced. A véssel
has only so much space where freight can be placed, regardless of its
weight. In some cases the weight and measurement, from a revenue
standpoint, will be the same; in other cases the measurement will
exceed the weight several times. It was maintained that under the
weight basis shippers would have little incentive to compress their
shipments, in consequence of which they would occupy more space
than otherwise would be required. The advantage would be with the
careless shipper, and the disadvantage would be with the shipper who
really seeks to conserve space. At the same time the freight capacity
of the vessels would not be efficiently utilized. The carriers con-
tended, and there is considerable force in the contention, that the
ultimate effect of the weight basis would be to raise the rates on
necessities and to lower the rates on luxuries.
It was argued by the shippers that no two men will measure the
same thing alike, and instances of variations in charges assessed on
I.U.S.8.B.
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identical shipments were cited. They claimed that it costs less money
to weigh-goods than'it does to measure them, adding that the solution
of the weight problem on the California routes and on railroads dem-
onstrates that it is practicable on the Alaskan routes: On behalf of
the carriers it was testified, that the weight basis was used by the
Pacific Company between Seattle and California, not because it was
considered more scientific, but because the company was subjected to
active competition by rail lines using the weight basis, and it had finally
adopted that basis for purely competitive reasons. -No parallel con-
ditions exist in the Alaskan trade.

The record does not justify a conclusion or decision that the practice
of assessing freight charges on the weight-or-measurement basis is
unjust or unreasonable, or that the application of an exclusive weight
basis, even if practicable on the Alaskan routes, would be more
equitable or satisfactory to shippers generally.

(2) The carriers have in effect a tariff rule that no vessel will move to
a private dock for an offering of freight under 25 tons. A minimum of
10 tons, with no increase in freight charges, was suggested by certain
interests handling fresh fish. Occasionally a fishing vessel comes into
‘port with less than 25 tons of fish. If it delivers the cargo at a private
dock and the carrier declines to go there for less than 25 tons, the fish
must lie on the dock until 25 tons have accumulated or be transported
by the shipper to the steamship company’s dock. It was pointed out
that the tariffs provide a minimum of only 15 tons on salt fish south-
bound, with higher rates on shipments below 15 tons. Manifestly it
costs more to handle several small shipments, issue separate shipping
receipts, make separate waybills and expense bills, and separate entries
1n accounts than it costs to handle one large shipment of the same
commodity shipped by one consignor to one consignee. The condi-
- tions surrounding the operations of salteries and the fresh-fish business
were shown to be substantially.dissimilar. Thus a minimum adapted
to one industry would not necessarily be appropriate for the other. It
appears of record, moreover, that the fishing industry generally ad-
heres ‘to the practice of shipping in 25-ton and even larger lots, and
that there is no real demand from other industries for a reduction of
the present minimum. The beneficiaries of & reduced minimum would
be & comparatively few shippers who would thereby be relieved of the
trouble and expense of transporting fish from private docks to those
of the carriers.

The record does not disclose any justification for requmng the -
carriers to reduce the minimum amount of tonnage for which a ship
'will move to a private dock below the present minimum of 25 tons.
Futhermore, it appears that if the minimum were reduced the ships
would be seriously delayed by calling at various landing places for

. I.U.S8.8.B.
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small shipments, necessitating more circuitous routes of travel and
resulting in decreased efficiency of operation. We think the interest
of the public will be better conserved if such minimum be not dis-
turbed at this time.

(3) Representatives of farming and coal interests at Anchorage con-~
tended that the maintenance of higher rates from Anchorage to Juneau
territory than from Puget Sound ports to such territory subjected
Anchorage to undue discrimination and prevented it from marketing
its products in Juneau. The contention was lirhited to two classes of
commodities, namely, farm products and coal, which were alleged to
be competitive with like commodities shipped from Puget Sound ports.
to Juneau. The record shows that there is a considerable movement of
blacksmith coal from Anchorage to Juneau, but that there is not likely
to be a movement of bulk coal between said ports for some time to:
come. Further consideration of this question with regard to bulk coal
is not deemed necessary. It is pertinent to say in passing, however,
that when shipments of this commodity are offered to the carriers for
transportation to the Juneau territory they will be expected to apply
just and reasonable rates thereto.

It was testified that the production of vegetables at and near Anchor-
age has steadily increased for several years past until it has now reached
substantial proportions. Some of these commodities are being shipped
to Juneau, which was shown to be the logical market therefor, in com-~
petition with like commodities reaching that point from Puget Sound.
ports. The evidence adduced by the shippers amply supports their
allegation that the shipment to Juneau of much larger quantities of
these commodities is precluded by the present differential in rates
which permits Puget Sound merchants to lay down their goods in

-Juneau-more cheaply than Anchorage merchants.

The distance from Anchorage to Juneau is 1,051 miles and from.
Seattle to Juneau is 880 miles, but the rates from Anchorage to Ju-
neau are between 40 and 50 per cent higher than from Seattle to
Juneau. On routes of this great distance a difference of 171 miles of
itself is not regarded as sufficient justification for this disparity in.
rates. The carriers have failed to show any circumstances which
would warrant the maintenance of such differentials. On the con-
trary, representatives of the carriers admitted that Puget Sound ports
and Anchorage should be placed on an equalized basis so far as the
rates on blacksmith coal and farm products to Juneau are concerned.
We therefore conclude and decide that with relation to the transpor-
tation to Jurieau of farm products and blacksmith coal, Puget Sound
ports and Anchorage are substantially similarly situated and that the
maintenance of rates on these commodities from Puget Sound ports
to Juneau lower than rates from Anchorage to Juneau is unduly pref-
erential to Puget Sound ports and unduly prejudicial to Anchorage.
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THE CANNERY TRADE

Considerable testimony was introduced in respect to the cannery
trade, particular emphasis having been placed upon the fact that the
carriers have in effect special contracts and rates governing the trans-
portation of cannery products. The record shows that approximately
50 percent of the southeastern Alaskan business handled by the car-
riers is cannery business. Many of the canneries are located at out-
of-the-way points, and steamers frequently make a detour of morte
than 20 miles waste. In view of these facts of record, we do 1ot deem
it necessary or expedient at this time to order the cancellation of ex-
isting cannery contracts or the alteration of the present method of
serving canneries.

CONCLUSIONS SUMMARIZED"

Upon consideration of all the evidence of record the Board concludes
and decides as follows:

1. The rates, regulations, and practices of the respondent carriers
have not been shown to be unreasonable.

2. The practice of assessing freight charges on the weight-or-meas-
urement basis at ship’s.option has not been shown to be unreasonable;
nor has the substitution of an exclusive weight basis in lieu thereof
been justified. .

3. The maintenance of rates on blacksrmth coal and farm products
from Puget Sound ports to Juneau, Alaska, lower than rates contem-
poraneously maintained on like traffic from Anchorage to Juneai, is
unduly preferential to Puget Sound ports and unduly prejudicial to
Anchorage; and the resulting undue discrimination must be removed.

4. The rule under which vessels of the carriers will not move to a
private dock for less than 25 tons of freight has not been shown to be
unreasonablé; and the reduction of such minimum below 25 tons is
not deemed warranted by the record.

5. The present method of handling cannery traffic, and the rates ap-
plicable thereto, have not been shown to work any undue discrimina-
tion necessitating a cancellatlon of existing cannery contracts between
shippers and carriers.

No order will be entered at this time. The carriers, however, will
be required to establish, on or before December 31, 1919, rates for the
transportation of blacksmith coal and farm products from Anchorage
to Juneau, Alaska, which shall not exceed the rates contemporaneously
maintained and applied for like traffic from Puget Sound ports to
Juneau. If this requirement is not met on or before the date speclﬁed
an appropnate order will be entered.

- : 1.U.s. 4.8



Ex ParTE 2

IN THE MATTER OF THE APPLICATIONS OF WATER CAR-
RIERS OPERATING ON THE ATLANTIC COAST, GULF
OF MEXICO, AND GREAT LAKES FOR AUTHORITY TO

- INCREASE RATES

Submitted August 20, 1920. Decided August 24, 1920

Certain advances in rates, fares, and charges authorized

George P. Wilson for Philadelphia Chamber of Commerce; William
J. Put for Paint Manufacturers Association of the United States,
National Varnish Manufacturers Association, and the Philadelphia
Paint, Oil & Varnish Club; George Koehler for Importers First Aid
Service; William Allen for New Orleans Association of Commerce;
Walton C. Wright for Associated Industries of Massachusetts; Frank
E, Williamson for Buffalo Chamber of Commerce; . F. MacDonald
for Duluth Board of Trade; and F. R. Levins and F. 8. Keiser for
Commercial Club .of Duluth, Minn.- '

A. D. Stebbins, T. W. Kennedy, and J. B. Sweeny for Merchants
& Miners Transportation Company; J. T. Green for Clyde Steam-
ship Company, Mallory Steamship Company, and Gulf & Southern
Steamship Company; F. H. Mickens for Eastern Steamship Lines
Inc.; A. J. Townsend for Baltimore Steamship Company; George
A. Parker for Starin New Haven Line; A. E. Paterson for Panama
Railroad Steamship Company; 4. J. OQuterbridge for Quebec Steamship
Company; Edwin H. Duff for Colonial Navigation Company and Pere
Marquette Line Steamers; Charles A. Donlin for Michigan Transit
Company; Fred A. Pixley for Chicago, Racine & Milwaukee Line and
for Wisconsin Transit Company; L. J. Lewis and John B. Annis for
Detroit & Cleveland Navigation Company; F. A. Stanley and W. R.
Evans for Great Lakes Transit Corporation; H. R. Rogers and A. T.
Zillmer for Cleveland & Buffalo Transit Company; Ewmg H. Scott
and Francis B. James for Milwaukee, Chicago & Michigan City Line;
and Charles B. Hopper for Goodrich Transit Company

REPORT OF THE BOARD

This proceeding was instituted by the board of its own motion, to
determine the justness and reasonableness of certain proposed ad-
vances in the rates, fares, and charges of water lines engaged in inter-
state commerce, on the Atlantic coast, Gulf of Mexico, and Great

1U.8. 8. B. ' 13
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Lakes. The tariffs and applications naming the rates, fares, and
charges in question were filed with the board on and subsequent to
August 11, 1920, and were proposed to be made effective on August
26, 1920, contemporaneously with the effective application of the
rates, fares, and charges approved by the Interstate Commerce
Commission, as to rail-and-water traffic, in its Ex Parte Docket No.
74 (58 1. C. C. 220).

Section 18 of the Shipping Act of September 7, 1916, imposed upon
common carriers by water in interstate commerce subject to the
jurisdiction of the board, an obligation to give to the public and the
board 10 days’ notice of proposed advances. By the terms of the
act such advances can not become effective until their approval by
the board.

Prier to the expiration of the statutory period, following the re-
ceipt by the board of the tariffs and applications here under consid-
eration, protests against the operation of the same were lodged with
the board by shippers and commercial organizations. The board
thereupon directed that the tariffs then on file, together with those
which thereafter might be filed, be suspended, and that all applica-
tions for permission to advance rates be consolidated. An order
was so entered on August 12, 1920, instituting a general investiga-
tion in the premises, and the matter was set down for hearing on
August 18, 1920.

Commercial organizations, shippers, and the public were duly
notified by telegraph, by mail, and through the press of the time and
place of the hearing, and all interested parties were given an oppor-
tunity to be fully heard. Notwithstanding the protests which had
been filed with the board in advance of the hearing, however, it
developed at the hearing that there was no concerted opposition to a
general increase in rates. Representatives of shippers stated frankly
that they did not object to reasonable advances in rates, as they
realized that the carriers had been and were confronted with increases
in the cost of operation, including labor, materials, and other items;
and they recognized the fact that in many, if not in most, instances
some increases should be made in the rates, in order that the revenues
of the carriers might be fairly remunerative. Most of the testimony
on behalf of shippers was directed toward specific situations, which
they conceived to be discriminatory or detrimental to their respective
interests. It will be recognized, of course, that howsoever important
these matters may be to individual shippers, such evidence is not
illluminative in determining whether or not the proposed advances in
rates as a whole are reasonable and will yield a fair return, or more
than a fair return, upon the value of the property of the carriers
devoted to the public service.

1U.8.8. B.



INCREASED RATES, 1020 15

ATLANTIC COAST AND GULF LINES

The general advances proposed by the lines operating between
Atlantic coast and Gulf ports were as follows:

: Passen-
Freight ger

Per cent | Per cent
Between ports on the Atlantic coast north of Norfolk, Va_ - .o cocomcceeacoaaaae 40 20
Between Norfolk and New Orleans, La._ - . oo cccccriacamacacen 25 20
Between New Orleans.and the Mexican border. - ... o aimmmarimemicccaaeaes 35 20

These applicants seek to justify the proposed advances on the
ground that the present rates are not sufficiently remunerative, in
view of the prevailing high operating cost, and that the rates should
be advanced to enable them to.earn a reasonable return upon the
value of their property devoted to the public service.

Inasmuch as the board is not empowered to prescribe accounting
rules and systems to be observed by the carriers subject to its juris-
diction, the financial and statistical data submitted in support of
‘the proposed advances were in varied and dissimilar form, not
susceptible of reduction to a common basis. It has, therefore, been
necessary to consider such data by individual carriers rather than
en bloc. The operating results reflected by these varied statistics
are substantially identical, however, and may be illustrated by the
following summaries:

An examination of the exhibits and testimony submitted by the
Merchants & Miners Transportation Company shows that on June 30,
1920, the book value of its property devoted to the public service,.
including floating equipment, wharves, and other necessary terminal
property, was $3,842,419.56; that for the six months ended June. 30,
1920, its total operating revenues were $3,021,971.31, and that its
total operating expenses during the same period were $3,574,97246,
leaving an operating deficit for the six months noted of $553,001.15.
After making allowances for miscellaneous income and expenses, this
deficit was increased to $694,196.25. Figures submitted by this
carrier showed an insured valuation of the above-described property
of more than $6,000,000, which it was stated represents only 80 per
cent of its actual value.

The advances proposed by the Merchants & Miners Transportation
Company, in addition to those allowed that carrier by the Interstate
Commerce Commission, assuming that the volume of traffic to be
handled by it does not diminish, were estimated to yield; for six
months, increased revenues of $1,019,051.95, practically all of which
it was anticipated will be absorbed by operating expenses. It was
asserted that the revenue requirements of the Merchants & Miners

1U.8S. 8. B.
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Transportatlon Company, as a matter of fact, necessitate a larger
increase than that petitioned for, but that any greater increase would
seriously disturb existing rate relationships and thereby retard the
movement of traffic.

The six months covered by the above statistics were represented
as comprehending a period when the company was operating. at
maximum capacity; and it was stated that the volume of traffic
handled at any other period would not be nearly so heavy. It was
testified that the costs of operation resulting from increases in the
cost of materials, fuel, supplies, labor, and every other element of
transportation, were abnormally heavy, and that there was no present
indication that they would decline to any great extent in the very
near future.

Conditions -governing the operations of other Atlantic coast and
Gulf lines are substantially similar to those above set forth, except
that at some ports not served by the Merchants & Miners Transpor-
tation Company conditions are even more unfavorable. The record
shows that for the period ended June 30, 1920, the Eastern Steam-
ship Lines, Incorporated, sustained a loss of $539,831.07, and that
" for the year ended December 31, 1919, the operating deficit of the
Clyde.Steamship Company was 81,357,953 and of the Mallory Steam-
ship Company $643,165.

Applications and data submitted by certain carriers in respect of
water-line operations between New York, on the one hand, end the
Canal Zone, the Virgin Islands, and Porto Rico, on the other hand,
reflect the operating conditions shown above, including unprece-
dented costs and inadequate returns with resultant losses.

GREAT LAKES LINES

The advances proposed by the Great Lakes carriers approximate
40 per cent on freight and 20 per cent on passenger traffic. It appears
from the record that the expenses incident to the operation of vessels
on the Great Lakes have increased substantially to the same extent
as on the Atlantic coast. For example, it was shown that these .
carriers are now paying for bunker -coal approximately 100 per cent
more than they paid in 1919, and they claim to be receiving a poorer
quality than was then available. These carriers also claim that they
are paying 60 per cent more for materials and supplies and 40 per
cent more for labor than they paid in 1919.

A situation existing on the Great Liakes which does not confront

" the carriers operating on the Atlantic and Gulf coasts is that the
Great Lakes operations are seasonal, and during several months
of the year some of the carriers are obliged to discontinue operations
on aécount of weather conditions. During this nonoperating period
the overhead and fixed charges of the carriers remain fairly constant.

+ YT O Y T
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Some stress was laid by shippers upon the fact that the past per-
formances of a few of the Great Lakes lines had shown substantial
returns on their property. It must be borne in mind, however, that
we are dealing with present conditions; and, whatever those statistics
may show for past years, they can not be said to reflect the results of
operations under the high costs and other unfavorable conditions
existing at the present time:

The book value of the terminal facilities and fleet operated by the
Great Lakes Transit Corporation is-$4,087,887, according to the
record. For the six months ended June 30, 1920, the gross revenue
of this company was $1,077,295; its operating expenses were
$1,194,411.38, making a deficit of $117,116.38. It was claimed that
the market value of the company’s property is $10,000,000. The
Cleveland & Buffalo Transit Company showed a net loss to June
30, 1920, of $193,115.89. The Goodrich Transit Company sustained
a net loss of $77,905.83 for the year ended June 30, 1920. These
figures fairly represent the results attained by other Great Lakes
carriers in the operation of their respective lines.

There is ample evidence of record to support the claims of the
Atlantic, Gulf, Great Lakes, and Territorial Lines, regarding the
increased costs of their operations, and their need for additional
revenue; and the increases for which they have respectively applied
will produce not more, and in all probability less, than a reasonable
return upon the value of their properties devoted to the public
service.

_RELATION OF PORT-TO-PORT AND PROPORTIONAL RATES

We are urged to allow the proposed advances to become effective on
August 26, 1920, contemporaneously with the increased rates author-
ized by the Interstate Commerce Commission in its Ex Parte Docket
No. 74 (58 1. C. C. 220); this, it is claimed, being necessary to preserve .
proper rate relationships.

If the instant increases should be denied, the carriers would, of
course, be confronted with the unnatural and objectionable situation
of having port-to-port rates which would be lower than their pro-
portional water rates between the same ports on traffic handled in
connection with rail lines. It was also indicated that such a state
of affairs would permit shippers so to handle their freight as to avail
themselves of the preferential port-to-port rates, instead of paying
the higher proportional rates, thereby tending to deplete the revenues
which should properly accrue to the carriers from through rail-and-
water business. As against this situation it is shown that the cost of
handling port-to-port traffic is generally in excess of the cost of
handling through traffic.

17U.8.5.B. ! L\ARY
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COLLATERAL COMPLAINTS OF SHIPPERS

Some évidence was mtroduced by shlppers tending to show that the
lines in certain instances have not given to commercial organizations
and to shlppers sufficient notice of proposed embargoes, and that the
carmers equipment has been inadequate to handle the traffic offered.
It is, of course, desirable that close cooperatlon be maintained be-
tween the carriers and the shippers, with a view, at all times, to
acquainting the latter with the fact of proposed embargoes, as in this
way only is it possible to prevent unnecessary movement of freight
to wharves and terminals. It is also important that the carriers
shall exert every effort to provide a transportation service that will
fully meet the needs of the shipping public. In this connection,
representatives of several of the carriers expressed themselves as
willing to improve their facilities, if it should hereafter develop
that their financial condition will so warrant.

)

" CONCLUSIONS AND DECISION

After careful consideration of the applications and supporting
statements, and all the facts and evidence of record in the instant
case, the board concludes and decides that, to the extent hereinafter
indicated, the advances proposed to be made have been shown to be
just, reasonable, and necessary. The rates, fares, and charges of the
water carriers operating in the sections involved may be increased as
follows:

Freight Passen- -

Between Norfolk, Va., and ports on the Atlantic coast north thereof. ... .. .....

Between Norfolk and New Orleans, La._ .. aioiicuae 25 20
Between New Orleans and the Mexican border.. - 35 20
Between ports on the Great Lakes...__........ a—- 40 20
Between New York and the Canal Zone._.._. .- 10 33
- Between New York and the Virgin Islands. - 1) 33;
Between New York and Porto RiCo. .o on oo caciaaaan P, 20 20

1 No freight rates involved.

The increases authorized on freight traffic may be made applicable
to weighing, ligchterage, storage, floating, transfer, diversion, recon-
s1gnment switching, and transit services; and the passenger fare
increases authorized may be applied also to excess baggage.

+On the Atlantic and Gulf coasts the through rates between ports
located in different coastal sections, which are made 6n a combination
basis, should be increased by applying to each factor of the through
rates its respective percentage.

Local or joint through rates between ports in one coastal section
and ports in any other coastal section should be increased 33%§ per

"cent.
1 U. 8.8. B,



INCREASED RATES, 1920 19

For rate-making purposes, Norfolk, Va., will be considered in
the Norfolk-North-Atlantic section to and from ports in said section,
and in the Norfolk-New Orleans section to and from ports in the
latter section; New Orleans, La., will be considered in the Nor-
folk-Néw Orleans section to and from ports in said section and in
the New Orleans-Mexican border section to and from ports in the
latter section. -

With regard to increases in terminal .charges Norfolk will be con-
sidered in the Norfolk-North-Atlantic section, and New Orleans will
be considered in the New Orleans-Mexican border section.

The increases in rates, fares, and charges herein authorized may
be made effective not later than J anuary 1, 1921, on one day’s notice
to the publi¢ and the board.

An order will be entered accordingly.

1U.S.S.B.



ORDER

At a Session of the UNITED STATES SHIPPING BOARD;,
held at its office in Washington, D. C., on August 24, 1920

Ex Parte 2

In the Matter of the Applications of Water Carriers Operating on the Atlantic
Coast, Gulf of Mexico, and Great Lakes for Authority to Increase Rates

It appearing That by its report entered in the above-entitled

proceeding, which report is hereby made a part hereof, the United
‘States Shipping Board has authorized certain increases in the port-to-
port rates, fares, and charges of certain interstate water carriers
subject to its jurisdiction:

It is ordered; That all tariffs and supplements effecting the increases
authorized in the aforesaid report shall bear on their title page the
following notation:
~ Rates published herein under authority of order of United States Shipping
Board entered in Ex Parte Docket 2, August 24, 1920.

And it is further ordered, That a copy of this order be served upon
each common carrier by water so authorized to increase its rates,
fares, and charges.

By the board.
[sEAL.] JorN J. FLAHERTY,
Secretary.



INvVESTIGATION AND SuUspENsioN Docker No. 1 .
WOOL RATES FROM BOSTON TO PHILADELPHIA

Submitted Februory 2, 1921. Decided February 17, 1921

Proposed advances on wool and related articles from Boston to Philadelphia
found not justified. The suspended tariff ordered canceled

Report oF THE Boarp

By schedule filed to become effective October 15, 1920, the Mer-
chants and Miners Transportation Company proposed to increase
rates on wool and related articles from Boston, Mass., to Phila-
delphia, Pa., by canceling existing commodity rates and applying
class rates in lieu thereof. Upon protest the carrier was directed
to suspend the application of its tariff, and the Board instituted this
proceeding and investigation into the reasonableness of the pro-
posed increases. Below is a table showing the present rates on the
commodities involved, the proposed rates, percentages of increases
which the proposed rates would effect over the present rates and over
the rates applicable immediately prior to the 40 per cent advance
authorized by the Board under Ex Parte 2 and made effective by
the carrier.

Percentage
increase
};gesentts P {g 1:(>osegs Percentage | over rates
Commodity rate (cents | rate (cents | *inrea5e’ loffective im-
per 100 per 160 | nronosed | mediately
pounds) pounds) prior to
Ex Parte 2
woo(lf o . 55.5 66.5 19.8 68.3
. Less than carload... . 74 92.5 25 74.5
ch‘fs'x'foga?is S et ammemeanaan 51 55.5 8.8 52.1
Less than carload... cmmvaa—n- 66.5 74 ié g ggg
gb’vool noils, ,csrht):d ..... foad ;32 5 962 g 32 g3
00l tops, less than carload........ X :
Wool waste, carload...... ..ocooenion 55,5 66.5 19.8 68.3
R 51 92.5 81.3 153.4
Less than cArload. .. c.ooce v cevoanimaniaaes 66.5 92.5 39 9.7
Mohair, in grease:
PR 51 74 45 102.7
s o - 66.5 74 112 55.7
Mo%m polls: I3 92.5 8.3 153.4
8.5 92.5 39 .7
66.5 092.5 39 94.7
74 92.5 25 74.5
51 92.5 81.3 153.4
6e.6 92.6 39 94.7

The carrier seeks to justify the proposed advances on the grounds
that it is sustaining a deficit on its operations as a whole, that the
revenue derived from the transportation of wool and ‘mohair from
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Boston to Philadelphia under existing rates is not sufficiently re-
munerative, and that the present rates on these commodities are be-
low the level of the rail rates applicable from and to the same points.

While the evidence submitted by the transportation company to
the effect that its common carrier operations as a whole were un-
profitable is admittedly of value, obviously this is not a controlling
determinant of the reasonableness of the particular rates in question.
Indeed, rates on particular commodities may be unreasonably high
and yet the carrier fail to realize a fair return from its entire opera-
tions. The carrier contended that the water rates should be on a
level with the rail rates and offered some evidente on this point. In
this connection we believe it_sufficient to state that there is such a
manifest difference between transportation via rail and via water
that rail rates cannot be regarded as a proper criterion or measure
of water rates. However, the evidence adduced on these points has
been accorded every consideration to which it is entltled in a proceed-
ing of this nature.

Some evidence was introduced regarding the revenues on wool and
other commodities, such as shoes, and cotton piece goods, which indi-
cated that the revenue per cubic foot on wool was 4.7 cents on carload
and 6 cents on less-than-carload shipments, as against 7 cents per
cubic foot for shoes and 11.8 cents per cubic foot for cotton piece
goods on any-quantity shipments. The probative force of this evi-
dence is considerably impaired because of the dissimilarity of these
commodities from a transportation standpoint. The difference in
the average value of the commodities upon which the comparison is
based is wide. Shoes were claimed by a witness who testified on be--
half of protesting shippers to have a value ranging from $5 to
$25 a pair. We can not but feel that the valuation figures are too
high and should be liberally discounted—$3 to $10 value per pair is
certainly conservative, which figures will be used. These shoes pack
24 pairs to a case and the weight of the shipment averages 70 pounds
per wooden case and 60 pounds per fiber case. The value of a case of
shoes, therefore, ranges from $72 to $240, or approximately from
$103 to $400 per 100 pounds. The any-quantity rate on this product
of manufacture, as published and charged by the Merchants and
Miners Transportation Company, is 42 cents a case, or approximately
65 cents per 100 pounds, while the proposed carload and less-than-
carload rates on wool in grease are 554 cents and 74 cents per 100
pounds; respectively. The any-quantity rate on cotton piece goods,
Boston to Philadelphia, is 483 cents per 100 pounds in bales or cases.
This commodity includes white sheeting averaging 50 yards to the
100 pounds, the value of which is as high as $1 a yard; gingham and
prmted goods, valued from 40 cents to 80 cents per yard, and cotton
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duck, as high as $1.20 per yard. Wool in grease, which was admitted
to-constitute by far the greater proportion of the southbound move-
ment of the commodities on which increased rates are sought, was
shown by the record to have a value of $25 per 100 pounds.

Wool is a raw unmanufactured farm product, transported in uni-
form 'bags or bales weighing from 350 to 1,000 pounds when in
grease, and 100 to 350 pounds when in a scoured state. The various
grades and several forms of wool and mohair, according to the
record in this case, are substantially similar in character and their
respective values vary but slightly. Shoes and cotton -piece goods
are considerably more valuable per pound than wool and are subject
to far greater risk in transportation, particularly as to theft and
damage in transit. ]

Much of the evidence of the Merchants and Miners Transpor tatlon
Company was directed toward maintaining that wool and mohair
are commodities of exceptional bulk, and that the principal kinds of
wool moved by it from Boston to Philadelphia are wool in grease
and scoured wool which do not load to the same density as other
merchandise traffic. By deductions from the record at various stages
of the proceeding, it is shown that approximately the following cubic
measurement of space is displaced by 100 pounds of each of the
commodities named:

Cubic feet
‘Wool in grease (in bags) . _____________ 14. 00
Wool in grease (in bale) _________________________________ 7.77
Mohair in grease (bale and sack) ... _________________ 11.11
Wool, scoured (in DAE) o ooocmo oo oo o 21. 00
Wool, scoured (in bale)__________________________________ 13.33
‘Wool noils (inbag) -« o __ 17. 50
‘Wool tops (bagorbale) . __________ . 15.63
Shoes (case) o 7.14
Cotton piece goods (bale or case)____.-_____________ oo 4,27

It will be seen that the average displacement per cubic foot of
the commodities shown above on which the Merchants and Miners
Transportation Company seeks to justify increases in rates is 14.33
pounds, as against an average of 5.70 pounds per cubic foot for the
two commodities used by the carrier in making its comparison.
Again, the displacement of 100 pounds of wool in grease and scoured,
both in bag and bale, which the carrier states comprises the largest
‘tonnage of the commodities upon which increased rates are sought,
averages 14.02 cubic feet. However, the fallacy of basing rates solely
upor relative bulk and weight when the commodities are greatly dis-
similar in other important respects is apparent. Evidence in justifi-
cation of increases in.rates ranging from 8 to 81 per cent upon the
ground, of the relatively greater displacement of space by wool and
mohair than by articles which are products of a high degree of
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manufacture, of much higher value and which require far greater
care in handling, is not convincing. '

Exhibits and testimony of record are conclusive of the large volume
and regularity of movement of wool from Boston to Philadelphia
by the Merchants and Miners Transportation Company. Wool grown
in all parts of the world is brought to Boston, which, due it is claimed
to favorable banking arrangements, has become the first wool market
in the United States. Because of advantageous scouring facilities
at Camden, N. J., wool in grease is shipped from Boston to Phila- .
delphla and from the Merchants and Miners Transportation Com-
pany’s docks in the latter city it is teamed to'Camden.. In addition
there is a large tonnage of wool carried by this transportation com-
pany from Boston to Philadelphia which is consigned to mills situ-
ated in and about Philadelphia. .

This large and regular movement of wool by the carrier from
Boston to Philadelphia is of importance in a consideration of the
reasonableness of the rates proposed over those now in effect. A
large volume of port-to-port traffic consisting of a commodity which
is uniform in package, adaptable and convenient for stowage desir-
able from a labor standpomt low in value and entailing minor risk,
undoubtedly requires the most substantial reasons to justify the
higher rates projected by the suspended tariff. The record indicates
that the volume of shoes and cotton piece goods carried by the Mer-
chants and Miners Transportation Company from Boston to Phila-
delphia is not at all comparable with that of the commodities upon
which advances in rates-are proposed.

Evidence was offered on behalf of the carrier to the effect that if
the contemplated advances were not applied the offerings of' wool
and mohair shipments would be increased, as a result of which it
might be necessary during more normal times than now prevail to
place an embargo on general merchandise to meet the situation. It
was added, however, that at the present time practically all of the
transportation company’s vessels are leaving. Boston for Philadelphia
with very light cargoes and that shipments of any character are de-
sirable. It was testified that a depression now exists in the wool
trade, but that if the present rates be nct disturbed the great bulk of
wool will move from Boston to Philadelphia via vessels of the Mer-
chants and Miners Transportation Company; and that increases in
the rates will result in the diversion of traffic from this carrier.

After careful consideration of all the facts and evidence of record
the Board concludes and decides that the proposed advances have not
been shown to be reasonable and have not been justified by the car-
rier. An order directing the cancellation of the suspended tariff will
be entered.

1U.8.8.B.



ORDER.

At a Session of the UNITED STATES SHIPPING
BOARD, held at its office in Washington, D. C on
February 17, 1921 '

.Investigation and Suspension Docket No. 1
Wool Rates from Boston to Philadelphia

It appearing, That by order dated October 12, 1920, the Board en-
tered upon a hearing concerning the propriety of the increases and
the lawfulness of the rates proposed by the Merchants and Miners
Transportation Company in a certain schedule enumerated and de-
scribed in said order, and directed that the operation of said schedule

“be suspended pending such hearing and decision; and

It further appearing, That a full hearing and investigation has
been had in the premises; and the Board on the date hereof having
made and filed a report containing its conclusion and decision, which
said report is hereby referred to and made a part hereof ; now, there-
fore,

It 48 ordered, That said Merchants and Miners. Transportatlon
Company is hereby notified and required to cancel said schedule-on
or before March 1, 1921, and that this proceeding be discontinued.

By the Board.

[sEarL.] . (Slgned) JonN J. FLaEERTY,

Secretary.



UNITED STATES SHIPPING BOARD.

Dockers Nos. 8 axp 10.

BOSTGN WOOL TRADE ASSOCIATION
.
MERCHANTS AND MINERS TRANSPORTATION
COMPANY.

Submitted October 27, 1921. Decided December 2, 1921.

Rates on wool and mohair in grease, scoured, noils, tops and waste, between
Boston and FPhiladelphia, found unreasonable but not unduly prejudicial.
Reparation denied. Reasonable rates for the future prescribed..

Respondent’s practice of limiting its port-to-port rates from pier to pier and not
including within the application of said rates all receiving and delivering
points within the switching, free lighterage limits, and water-front locations
of Boston and Philadelphia not found unreasonable or unduly prejudicial.

H. A. Davis for the complainant.
Otis B. Kent for the respondent.

Reporr oF THE Boarp.

In this proceeding a tentative report was prepared by the examiner
and submitted to the parties. This report is based thereon with such
modifications as seemed necessary after consideration of the record
and of the exceptions which were filed.

The two complaints herein present the same general subject matter,
were consolidated for hearing, and will be disposed of in one report.
The complainant is a voluntary association of individuals, partner-
ships, and corporations engaged in the purchase and sale of wool,
mohair, and other commodities, with headquarters at Boston, Mass.
By complaints seasonably filed it alleges violations of sections 16 and
18 of the Federal shipping act of 1916 by the Merchants and Miners
Transportation Company in respect of shipments of wool.and related
articles transported since February 14, 1919, between Boston, Mass.,
and Philadelphia, Pa. The Board is requested to establish reasonable
and nonprejudicial rates for the future and to award reparation.

THE ISSUE OF UNREASONABLENESS.

The gravamina of the complaints, in so far as they allege violations
of section 18, are that the respondent carrier’s commodity rates from
24 . 1U.S.8.B.
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Boston to Philadelphia on wool and mohair in grease, scoured, noils,
tops, and waste, which range from 51 to 663 cents per 100 pounds
carload and from 66} to 74 cents per 100 pounds in less-than-carload
lots, as well as its class rates on those commodities from Philadelphia
to Boston, which range from 553 to 664 cents per 100 pounds carload
and from 66} to 924 cents per 100 pounds less-than-carload, are un-
just and unreasonable; and that the carload rates on all port-to-port
traffic moving between Boston and Philadelphia are unjust and un-
reasonable. Rates on wool and related articles which are deemed by
the complainant to be reasonable are set out in detail in the complaint
in Docket No. 10, ghd were pressed at the hearing. These rates rep-
resent decreases of from 10.8 to 41.2 per cent from those assailed and
are designed to include delivery to, from, and between all receiving
and delivering points within the free lighterage limits and water-
front locations of Boston and Philadelphia. For the purposes of this
proceeding, mohair is shown to be similar to wool and to call for like
treatment. ) _

The published tariff rates of the Merchants and Miners Transporta-
tion Company on wool and related articles between Boston and Phila-
delphia, as compared with the rates of that carrier on boots and shoes,
cotton piece goods, and iron and steel articles between the same ports,
are as follows:

Rates between Boston and Philadelphia.

{In cents per 100 pounds.|

Boston | Phila-
Commodily. to Phila-| delphia
delphia. [to Boston, .

Wool in grease: 151 | 1554

Carload )
I{ess carlgad .. 663 664
‘Wool, scoured:
! 2 55 2 66
Carload....... s “} 74!

BFOBA . ... oo 255 2663
Cafload.......... e e 2] 74

Tops:

Carload..... N 2664 166}

Lesscarload.................oo.... cees P e 74 74
Waste: -

[0 3 L I 2 554 1554

D Y% 3 1oV I PP P 74 66}
Boots and shoes, any QUANLILY . . ... .. vt o it iieeeeeir e aaeaaaeaeaanaaraaeas 365 74
Cotton piece goods, any quantity. 48% 48%
Iron and steel articles:

[0 0 T3 Y I R 28% 28%

eSS CATIOAA . - - o v« e ettt tte e e e e ee e ee i aae e e e a e ees 34y 344

! Minimum carload weight, 16,000 pounds.

2 Minimum carload weight, 10,000 pounds.

3 42 cents per case. .

NoTE.—Less-than-carload shipments of wool in grease, scoured wool, tops, and waste, P'hiladel_ph;a to
Boston, when uncoinpressed, are subject.to higher.rates than those shown above—i. ¢, 74; 915,,9254,-311@ 74
cents,respectively. Straight carload shipments of waste from Philadelphia to Boston, when uncompressed,
are also subject to the second-classrate of 66} cents, minimum carload weight 10,000.pounds.

Exhibits and testimony presented on behalf of the respondent set
forth in detail the relative cubical space occupied by given units of

- YY 1 TN
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wool and boots and shoes and cotton piece goods, deductions from
which in connection with statements of comparative revenue per
cubic foot on traffic from Boston to Philadelphia are included in the
following table:

Comparative spatiol and revenue statemvent.

Crubic

et -

Commodity. per ton Re}':&“(ecg’:{sf}’b‘c
pouhds).

Wool, in grease, in bags, 150 pounds per bag.... 9. 280 4'.(75 lc:srsl?:ﬁjoad.

Wool, in grease, in bags, 200 pounds per bag...................... U 210 gg f:srsloc%drlload.

Wool, scoured, in bags, 100 pounds per bag. .......c.oeueereenneineenanns. * 420 %g f:srsl?::el.oa 4.

Wool, scoured, it DAIES. ... ..oeittiteieeetaateaneeatee e aaanaanana.s 266 gg fgsrsl%?zgl'oad.

Boots and shoes SR . e 143 7.0 any quantity.

Cotton piece goods. . ... ouueinii i 85.6 | 11.3 any quantity.

As contended by the carrier during the hearing, the bulk of a com-
modity is one of the principal factors for consideration in construct-
ing a rate for transportation by water, and great weight should be
attached to this factor in a determination of the reasonableness or
unreasonableness of such a rate. It is manifest, however, as urged
by the complainant, that additional factors, such as value, revenue,
and others, are to be considered which may negative the presumption
of reasonableness arising from a calculation based upon the element
of bulk alone. In this connection there is given below a table show-

.ing the values of wool in grease and scoured (which two classes
comprise by far the greatest proportion of the wool traffic between
Boston- and Philadelphia), as compared with) the values of shoes
and cotton-piece goods, together with the revenue per ton and per
ton-mile for each commodity computed upon the rates in controversy.

Comparative statement of values and revenues per ton and per ton-mile.

Revenueper ton. Revenue per ton-mile,
Value Bosténri tg Phil- Philﬁdelphia to Bos‘tdoxi t](: Phil- Phi};delphia to
. perton adelphia. oston. adelphia. oston.
Commodity. of 2,000
pounds.
Less Less Less Less
Sare | than | S35 | than |- C8% | than | OAL | than
* |earload. * jcarload. * |carload. * |carload.
Wool in grease, 14 cents per
pound.... ... 8280 | $10.20 | $13.30 | 311.10 | $13.30 | $0.021 | 20.028 | 20.023 [ $0.028
‘Wool, scoured, 42 cents per
pound............. e 840 [ 11.10 | 14.80 | 13.30| 14.80 023 . 031 . 028 .031
Shoes, $6.50 per pair, $240 per
100 pounds (any quantity). 4,860 13.00 14. 80 L 027 .031
Gingham and print cloth, 40 .
cents per yard, 400 yards
+ per 100 pounds (any quan-
1317250 D S 3,200 9.70 9.70 .02 .02
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The foregoing table discloses wide differences in the values of
wool and the commodities used in comparison, and inequalities with
respect to the comparative revenues received for the transportation
thereof. For example, the value of wool in grease is shown to be
$280 a ton, from which the respondent receives a per ton revenue of
$11.10, while boots and shoes valued at $4,800 per ton produce a per
ton revenne of $13. The differences in values and the inequalities
in revenues are further illustrated with respect to wool waste, a com-
modity the value of which it was testified during the hearing ranges
from 1 to 4 cents per pound, or an average per ton value of $350.
The revenue per ton and the revenue per ton-mile derived by the
carrier from the transportition of this commodity are greater than
from the transportation of gingham and print cloth, white sheeting,
and cotton duck, each of which represents a high degree of manu-
facture and is of far greater value.

On behalf of the complainant it is strongly contended that the
volume of the movement of wool in its various forms, especially wool
in grease, between Boston and Philadelphia warrants the reduction
in rates which the Board is requested to effect. It sliould be here
stated, however, that the volume of movement, or any other single
factor, should not dominate other factors necessarily entering into a
determination of what is a reasonable rate to be applied for the
transportation of a particular commodity. According to the record,
Boston and Philadelphia are, respectively, the first and second
largest wool markets in the United States, and the movement of this
commodity between the two cities exceeds the movement between
any other two points in this country. From 50 to 70 per cent of all
the wool used in the United States is consumed in New England and
Perinsylvania. In many instances wool is sent from Boston to Phila-
delphia, a distince of 475 nautical miles, to be cleaned and sorted,
after which it is shipped back to Boston and placed in warehouses
for sale and use by consuming mills. It is stated that under normal
conditions around 50,000,000 pounds of wool move between these
cities each year and that the cargo of every vessel of the Merchants
and Miners Transportation Company leaving Boston and Philadel-
phia contains a large percentage of this commodity. On eight sail-
ings from Boston to Philadelphia during the weeks of March 6,13,20,
217, and April 3, 1920, the tonnage of wool transported by the respond-
ent, as compared with the tonnage of boots and shoes, dry goods, and
iron and steel articles, is shown by the record to be as follows:

‘Week beginning—

Commodity (tons).
Mar. 6. | Mar. 13. | Mar. 20. | Mar. 27. | Apr.3.

319 "251 245 250 172

‘Wool

Boots and shoes. ... 29 40 88 3 28
Dry goods . . 21 17 45 a7 39
Iron and steel articles 63 18 36 27 3

10.8.8.B.
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The general freight agent of the respondent carrier stated that
during the period September 1 to December 31, 1920, wool in greasé
constituted approximately 13.41 per cent of the respondent’s total
tonnage from Boston to Philadelphia, required 21.9 per cent of the
available ¢argo space, and produced 13.47 per cent.of the gross rev-
enue; and that shipments of wool in other forms made practically
the same showing. During the years 1919 and 1920 the movement
of wool from Phlladelphla to Boston is stated to have been 9,284
and 4,955 tons, respectively. Some effort was made to show that a
decrease in the tonnage of wool and related articles moved by the
respondent between Boston and Philadelphia during 1920 ‘as com-
pared with 1919 was due to high rates, and the relation between
such rates and the values of the commodities. It is apparent on
the record, however, that while this condition may have been one
of the influencing factors, it was not alone responsible for the lower
volume handled. A growing depression in business and unfavér-
able commercial conditions generally were admitted to have had a
pronounced effect on the movement of this traffic.

Evidence was introduced on behalf of the complainant indicating
that charges for labor and materials were receding and that the cost
of business operations generally was lower at the date of the hearing
than for an indefinite time prior thereto. Comparative figures were
submitted, and deductions made therefrom, which purport to show
that the revenue from the operation of the Boston-Philadelphia line
of the respondent furnishes a return considerably in excess of the
cost of operation, and that the per ton-mile revenue on that line is
greater than the per ton-mile revenue on other lines operated by the
respondent. Other than the presentation of general data in denial
and a showing of deficits suffered by the respondent company on its
operations as a whole, no evidence in refutation of the complainant’s
contention in this regard was offered on behalf of the carrier. In
response to request made at the hearing for a statement showing
the results of operation on the Boston-Philadelphia line for the year
1920 as compared with the year 1919 it was stated on behalf of the
respondent that its accounts were not kept in such manner as to
permit the segregation of revenues and expenses of that line from
those of other lines operated by it.

Comparisons were made between rail rates and water rates, and the
respondent’s principal witness stated that its rates on wool should
be on a level with the rail rates on that commodity. This statement,
however, has not deeply impressed us in the absence of evidence of
record from' which such an inference could be drawn. Admission
was made by the carrier that the only territory where it maintains
rates on a parity with rail rates is between Boston and points north
of Cape Hatteras. It was pointed out that switching charges at

17T QS QR
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both Boston and Philadelphia are absorbed out of the wool rates of
the rail carriers, while the port-to-port rates of the Merchants and
Miners Transportation Company under attack do not include this
terminal service. Such port-to-port rates of the respondent do, how-
ever, absorb marine insurance. With reference to measuring .water
rates by rail rates, the Board said in Investigation and Suspension
Docket No. 1 (1 S. B. 21), “there is such a manifest difference be-
tween transportation via rail and via water that rail rates can not
be regarded as a proper criterion or measure of water rates,” and we
see no reason in the instant case to warrant a change of our views
on this subject.

With regard to the risk involved in transporting wool and related
_ articles as compared with boots and shoes and cotton piece goods, it
was testified by the complainant that the only damage to which wool
is subject is that occasioned by wetting; and that danger of damage
by fire, theft, or careless handling is remote. Wool is shipped in
uniform bags or bales, requires no special equipment and only a
minimum amount of attention in handling, and is readily adaptable
for stowage with other shipments. These facts are indicative of its
greater desirability as traffic from the standpoint of lability assumed
by the carrier for loss or damage. Data were submitted by the car-
rier indicating that the amount paid in settlement of claims for loss
and damage to shipments of wool on the Boston-Philadelphia line
during the year 1920 exceeded that paid with respect to claims for
loss and damage to shipments of boots and shoes and cotton piece
goods. In the light of the vastly greater volume of wool handled,
however, these ﬁgures are insufficient to support the contention which
they purport to sustain.

The complainant claims that reasonable port-to-port rates between
Boston and Philadelphia should include terminal deliveries, and that
the practice of limiting such rates strictly from pier to pier is unrea-
sonable, but it submitted no evidence which would justify the Board
in ordering a modification of the present practice of the. transporta-
tion company in confining the application of the rates to the service
which it holds itself out to perform as a common carrier.

THE ISSUE OF DISCRIMINATION.

The complainant alleges that the respondent’s rates on wool and
related “articles between Boston and Philadelphia are unduly preju-
dicial when compared with its rates on boots and shoes, cotion piece
goods, and iron and steel articles; and that its local carload rates
on all commodities moving between these ports are unduly preju-
dicial by reason of the fact that they do not include terminal de-

liveries, whereas its proportional or joint through rates via said
17T Q Q R
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ports absorb terminal-delivery charges—all in violation of section
16 of the Shipping act.

It is manifest of record that no competltmn exists between wool
and boots and shoes, cotton piece goods, and iron and steel articles.
It is therefore recognized that the rates on wool can not be preju-
diced by the rates on the latter commodities. Prejudice to shippers
and receivers-of wool can not be predicated upon the charges for
transporting other products which differ essentially in character
trom wool and supply widely dissimilar demands.

Considerable evidence was presented by the complainant to sus-
tain its contention that the refusal of the Merchants and Miners
Tranportation Company to group, on the one hand, all receiving and
" delivering points in the cities of Boston, Cambridge, Everett, Chel-
sea, and Somerville, which are located within the so-called Metro-
politan Boston Switching District,and, on the other hand, all receiv-
ing and delivering points within the free lighterage limits.and water-
front locations of Phlladelphla, and to apply the sarie rates to and
from each point in such groups in connection with port-to-port traffic
between Boston and Philadelphia, while observing-this practice.as
to other traffic, constitutes undue prejudice. The record evinces, how-
ever, that the deliveries to and from points in the Metropolitan Bos-
ton Switching District and at Philadelphia upon which the allega-
tion of undue prejudice is based are in every instance performed in
connection with through rail-and-water traffic and are not in any
respect governed. by tariffs either filed with or subject to the jurisdic-
tion of the Board. Clearly, the conditions compelling absorption by
this respondent of terminal charges at Boston and Philadelphia in
connection with through rail-and-water traffic do not apply with
equal force to its local traffic.

Other issues were raised by the Lompl'lints but inasmuch as no
evidence was offered in support thereof it is unnecessary to cons.1der
them in this report.

According due consideration to all the factors pertinent to the
issues. involved and the facts and circumstances of record, we con-
clude and decide that the rates complained of were not and are not
unduly prejudicial. The period during which the assailed rates were
applicable was one of rapidly changing values and costs and of vary-
ing commiercial and transportation conditions. It is impossible,
therefore, to state that said rates were unjust or unreasonable in the
past; but we find that the present rates of the respondent on wool and
related articles between Boston and Philadelphia are and for the
future will be unjust and unreasonable in violation of section 18 of
the shlppmo act to the extent that they exceed the following rates

' 1U.S.8.B.
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which we determine and prescribe as just and reasonable maximum
rates to be applied on this traffic in the future:

Reasoneble mazimum rates on wool and related articles between Boston and
Philadelphia.

(In cents per 100 pounds.]

Boston | Philadel-
Commodity. to Phila- ghla to
delphia. oston.
Wool in grease: N
%J:;loadll..a ...................................... e eeeenesacesecasenaeeiaaaanne 4539 g‘}
£ g T U
Wo% sciouﬁe’d: ’ @
2T L
. 85 g
484 484
65 85
58}
45 45
55 55

1 Minimum carload weight, 16,000 pounds. $ Minimum carload weéight, 10,000 pounds.

Note.—The above rates apply on the commodities as described and set forth in Mer-
ﬁha.nlts and Miners Transportation Company Tariff 8. B. 171, In effect at the time of the
earing.

The rates found reasonable for the future apply from pier to pier
only and do not include delivery to, from, and between receiving
and delivering points within the free lighterage limits and water-
front locations of Boston and Philadelphia.

We further find that respondent’s practice of limiting its port-to-
port rates from pier to pier and refusing to group, on the one hand,
all receiving and delivering points within the so-called Metropolitan
Boston Switching District, and, on.the other hand, all receiving and
delivering points within the free lighterage limits and water-front
locations of Philadelphia and to apply its port-to-port rates to and
from such points-in connection with Boston-Philadelphia traffic, was
not and is not unreasonable or unduly prejudicial.

In view of the foregoing conclusions, reparation is denied.

An order will be entered accordingly.

1U.S. 8. B.



ORDER.

At a Session of the UNITED STATES SHIPPING
BOARD, held at its office in Washington, D. C., on the
second day of December, 1921.

Formal Complaints Nos. 8 and 10.

Boston Wool Trade Association
.
Merchants and Miners Transportation Company.

These cases being at issue upon complaints and answers on file, and.
having been dulyheard and submitted by the parties, and full investi-
gation of the matters and things involved having been had, and the
Board having, on the date hereof, made and filed a report containing:
its conclusions and decision thereon, which said report is hereby re-
ferred to and made a part hereof:

1t is ordered, That the Merchants and Miners Transportation Com-
pany, the above-named respondent, be, and it is hereby, notified and
required to cease and desist, on or before January.1, 1922, and there-
after to abstain from publishing, demanding, or éollecting its present
rates for.the transportation of wool and mohalr in grease, scoured,
noils, tops, and waste between Boston and Philadelphia.

1t is further ordered, That said respondent be, and it is hereby,
notified and required to establish, on or before January 1, 1922, upon
one day’s notice to the Board and to the general public by ﬁhng and
posting in accordance with section 18 of the Federal shipping act
and Tariff Circular No. 1, and thereafter to maintain and apply to
the transportation of wool and mohair in grease, scoured, noils, tops,
and waste between Boston and Philadelphia rates not to exceed those
herein prescrlbed as reasonable maximum rates.

And it is further ordered, That this order shall continué in force
for a period of not less than two years from the date when it shall
take effect unless otherwise ordered by the Board.

-By the Board.
[sEAL.] Crirrorp W. SMITH,
Secretary.



Dockrr No. 11
BOSTON WOOL TRADE ASSOCIATION

V.

MERCHANTS AND MINERS TRANSPORTATION
COMPANY

Submitted September 30, 1921. Decided December 13, 1921

Practice of responden\t in accepting only as less-than-carload traffic, and apply-
ing less-than-carload rates to, certain shipments of wool and related
articles, not shown to be unjust or unreasonable. Practice, under existing
embargoes, of accepting shipments of wool only after application for, and
apportionment of, space not shown to be unduly preferential to shippers of
other commodities, nor unduly prejudicial to shippers of wool. Complaint
dismissed. ’

H. A. Davis for the complainant.
Otis B. Kent for the respondent.

RerorT oF THE Boarp

No exceptions were filed to the report proposed by the examiner
in this case. The complainant filed a motion to reopen the case for
the introduction of further evidence,'which motion, after due
consideration, is denied.

The complainant, a voluntary association of individuals, partner-
ships, and corporations, engaged in the purchase and sale of wool,
with headquarters at Boston, Mass., alleges by complaint seasonably
filed that certain practices of the Merchants and Miners Transporta-
tion Company in connection with the receiving of wool and related
articles and the application of less-than-carload rates to shipments
of these commodities between Boston and Philadelphia were unduly
preferential to shippers of other commodities and unduly prejudicial

to shippers of wool, in violation of section 16 of the shipping act,
and unjust and unreasonable in violation of section 18 of that act.

The Board is asked to effect a discontinuance of these practices and
to award reparation.
32 1U.8.8.B.
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According to the record, embargoes against carload freight were
in effect on the Boston-Philadelphia ling of the respondent car-
rier during the spring and summer of 1920, which, it is claimed,
were made necessary by unprecedented traffic congestion throughout
the Eastern States. The carload minimum weights applicable to
wool shipments between Boston and Philadelphia during the period
under consideration were 16,000 pounds on wool in grease and 10,000
pounds on scoured wool. The carload rates on wool in grease and
scoured, Boston to Philadelphia, were 3614 cents and 3915 cents per
100 pounds, respectively, as compared with 4714 cents and 53 cents
less than carload. The rates, Philadelphia to Boston, on these com-
modities, were 3914 cents and 4714 cents carload and 4714 cents and
53 cents less than carload. Exhibits were submitted by the com-
plainant showing that on several occasions within the foregoing
embargo period shipments from one consignor to one consignee which
aggregated more than the minimum carload weight were tendered
to the carrier on the same day as carload traffic, but were transported
on separate bills of lading at less-than-carload rates. In this con-
nection our attention is directed by the complainant to a rule of the
Official Classification governing the service of the Merchants and
Miners Transportation Company which provides in effect that car-
load rates shall be applied to carload freight offered by one shipper
for delivery to one consignee, and that but one freight bill shall be
issued for the transportation of such freight.

The action of the respondent carrier in refusing to accept and
transport shipments at carload rates was predicated upon the exist-
ence of the embargoes against carload traffic then in effect, and the
question at issue resolves itself into a determination of whether the
embargoes were properly invoked. The right of a common carrier
to declare an embargo when the circumstances warrant such action
is established, as is also the fact that the necessity for placing em-
bargoes is a matter to be determined in the first instance by the car-
rier. On the other hand an embargo is an emergency measure to
be resorted to only where there is congestion of traffic, or when it is
impossible to transport the freight offered because of physical limita-
tions of the carrier. During the existence of the embargo, the com-
mon carrier obligations of the transportation company are suspended
insofar as the embargo has application, and the reality of a situation
sufficient to justify this suspension of obligations is requisite if the
embargo is to be justified.

While the complainant contends that the embargoes were placed by
the carrier in order to increase its revenue and were not justified by
traffic conditions then prevalent, no convincing evidence in support of
this contention is given. On the contrary, ample evidence is of

record with respect to the severely congested condition of traffic
i mMQeaon
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during the period under consideration. - Contemporaneous embargoes
were in effect by rail carriers which diverted to the water lines consider-
able volumes of traffic ordinarily handled by the railroads. In the case
of some traffic the carrier embargoed it altogether, and numerous com-
modities were put on the prohibited list. Iron and steel articles and
structural steel over 24 feet in length were prohibited from moving on
all lines operated by the respondent, including the Boston-Philadel-
phia line. Evidence of record clearly shows that in common with the
experience of other carriers, both rail and water, the respondent car-
rier found the situation beyond its control and that under the cir-
cumstances the exercise of its right to seek to remedy condltlons
through the medium of embargoes was justified.

That portion of the complaint alleging undue preference in favor
of shippers of other commodities and undue prejudice against shlpperc
of wool and related articles is addressed to the practice of the carrier
in apportioning available space in its vessels among shippers of ‘wool
pursuant to a clause in its embargoes which provided that shipments
of wooel would only be accepted after arrangements for space had been
made with the forwarding agent of the.carrier. It was testified on be-
half of the carrier that the -purpose of this practice was to insure a
degree of service to all shippers, and that if all the wool offered for
transportation had been accepted no other commodities could have
been transported. It was further testified in this connection that the
space in the vessels of the respondent was apportioned as equitably as
possible among the shippers who had previously notified the forward-
ing agent that they had wool to move, in consequence of which all
shippers were able to have some of their traffic handled on each sail-
ing. A table put in evidence by the complainant and designed to show
the tonnage of all commodities handled on the Boston-Philadelphia
line of the respondent for orie month within the embargo period as
illustrative of the relative amounts of tonnage handled during the
whole of said period, is as follows:

Week ending—

Commodity _
l Mar. 6 Mar. 13 Mar. 20 Mar. 27 Apr.3
Tons Tons Tons Tons Tons
Bootsand shoes. ... ..ooo.ooaoooo 29

Dry g00ds. - - oo 21 17 45 57 39
Hidesand leather . _.__._..........__. 69 49 58 47 20
Iron and steel articles...._.______...___. 63 18 . 36 | . 27 R 3
Machinery. . ... ... 11 -3 10 14 10
Miscellaneous. .. - 441 240 2% 21 g 114
245 250 172
166 206 203
2 steamers 1 steamer 2 steamers | 2 steamers 1steamer

It will be noted .from the 9,'bove that over 31 i)ercent of the total
tonnage handled was wool, and that with possibly one or two excep-
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tions this commodity comprised the largest tonnage of the cargo
of each vessel operated. Moreover, the volume of wool shipments
between Boston and Philadelphia was stated by the complainant
to exceed that between any other two points in the United States,
corroborating the testimony of the carrier’s witnesses that a special
rule of treatment for wool was necessary during the embargo period
in order that other commodities as well might move.

A careful examination of the record fails to disclose evidence suffi-
cient to warrant a finding that the practice of the respondent in accept-
ing only as less-than-carload traffic.- and applying less-than-carload
rates to the shipments involved in this complaint was unjust or unrea-
sonable; or that its practice in apportioning available space in its
vessels during the period under consideration was unduly preferential
to shippers of other commodities or unduly prejudicial to shippers of
wool and related articles. The complaint, therefore, will be dismissed.

1U.8.8.B.



ORDER

At a Session of the UNITED STATES SHIPPING BOARD, held
at its office in Washington, D. C., on the 13th day of December
1921. .

Formal Complaint No. 11

Boston Wool ‘rade Association
V.

Merchants and Miners Transportation Company

This case being at issue upon complaint and answer on file, and
having been duly heard and submitted by the parties, and full in-
vestigation of the matters and things involved having been had,
and the Board having, on the date hereof, made and filed a report con-
taining its conclusions and decision thereon, which said report is
hereby referred to and made a part hereof:

It is ordered, That the complaint in this proceeding be, and it is
hereby, dismissed.

By the Board.

[sEAL] ) J. P. James,

Acting Secretary.



Docker No. 9.
BOSTON WOOL TRADE ASSOCIATION

v.

EASTERN STEAMSHIP LINES, INCORPORATED.

Submitted March 15, 1922. Decided March 27, 1922.

Rates on wool, mohalr, camel halir, and alpaca bhair, when in grease and scoured, between
New York and Boston, found unreasonable but not unduly prejudicial. Reparation
demied. Reasot/mble rates for the future prescribed.

H. A. Davis for the complainant.

W.L.Clark a,;lld Edwin H. Duff for the respondent.
REePorT OF THE Boarp.

A report proposed by the examiner which does not differ in sub-
stance herefrom was served upon the parties. Exceptions thereto
were filed on behalf of both the complainant and respondent and
have been given careful consideration.

The complainant, a voluntary association of wool dealers with
headquarters at Boston, Mass., alleges by complaint seasonably filed
that the rates exacted by the Eastern Steamship Lines, Incorporated
{Metropolitan Steamship Line), since December 15, 1918, for the
transportation of wool, mohair, camel hair, and alpaca hair, when
in grease and scoured, between Boston and New York, were and are
unduly prejudicial to shippers of these commodities and unduly
preferential to shippers of other commodities in violation of section
16 of the Federal shipping act and unjust and unreasonable in viola-
tion of section 18 of that act. The board is requested to prescribe
reasonable and nondiscriminatory rates for the future and to award
reparation.

It was developed at the hearing that a large part of the wool trans-
ported via water between New York and Boston originates in foreign
countries and in territory west of the Mississippi River, is trans-
shipped at one of these ports from foreign or coastwise vessels, and
moves on through bills of lading frem the point of origin to the
port of destination. The issues presented in this case, however, are
confined to the local rates of the respondent between New York
and Boston. While the volume of movement of foreign and domestic
wool transshipped to the respondent’s vessels for transportation be-
tween New York and Boston is northbound, it is indicated by the

36 1U.S. S.B.
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record that the local wool traffic between these ports is more equally
distributed as to direction. Included in such local traflic ure ship- .
- ments of mohair, camel hair, and alpaca hair, which commodities are
similar in practicelly all respects to wool from a transportation
standpoint and are carried under the same ratings. In our con-
sideration of the issues involved, the terms “ wool ” and “ wool and
related articles” as used in this report comprehend wool, mohair,
camel hair. and alpaca hair.

The local rates alleged by the complainant to be unjust and unrea-
sonable are the same as the contemporaneous rail rates, and consider-
able evidence was presented by the parties regarding the cost of
water transportation as compared with the cost of rail transporta-
tion. Data and exhibits were incorporated in the record on behalf
of the complainant association which tend to show that the operating
costs of rail carriers are in excess of those of water carriers: no evi-
dence of particularity and definiteness sufficient to disprove which
was offered by the respondent. Obviously there is objection to
the application, of data which are based upon the cost of service of
water carriers at large to the cost of service rendered by the Metro-
politan Steamship Line, and the probative force of the complainant’s
evidence on this point is weakened because of its generality. It was
indicated on behalf of the complainant, however, that in the absence
of unusual difficulties encountered in the operation of the respon-
dent’s vessels or ‘of exceptional requirements calling for extraor-
dinary expenditures in the maintenance of its service (such as
do not appear of record in this case and which it was claimed do not
obtdin so far as the service performed by the respondent is con-
cerned), the rates complained of should be lower than the contem-
poraneous rates of the rail carriers.

Changing commercial and economic conditions resulting in de-
creased operating costs are alleged by the complainant and urged as
a pertinent factor for consideration in determining the reasonable-
ness of the local rates of the respondent on wool between New York
and Boston. Claim is made to the effect that the cost of labor and
the prices of materials and supplies, which form the bulk of the op-
erating expense of the carrier, have undergone a substantial decrease.
The testimony offered on behalf of both parties in this connection is
general in character, but it affords sufficient basis for the conclusion
that the operating costs of the respondent carrier at the date of hear-
ing were lower than those which prevailed at the time of the de-
cision of the board in Increased Rates, 1920,1 U. S. S. B. 13, on Au-
gust 24, 1920, under authority of which the respondent’s rates were
advanced 40 per cent.

10U. 8. 8. B,
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Much of the evidence of the complainant was addressed to the con-
tention that the local rates of the carrier on wool and related articles
between New York and Boston should mot exceed the proportion of
the through rates on these commodities which it receives in connec-
tion with through interstate traffic. In short, the complainant de-
sires that the rates shown in the respondent’s proportional tatiff ap-
plying from New York-to Boston on traffic received from southern
coastwise steamship lines at New York be made the basis of the local
rates between those ports. The following table shows a comparison
of the local and proportional rates in effect during the period
covered by the complaint:

Rates on wool and mohair between New Yorlk and Boston.

[In cents per 100 pounds.]

‘Wool and mohair in grease. Wool and mohair scoured.

Compressed. | Uncompressed. | Compressed. | Uncompressed .

Car- than Car-. | than Car- than Car- | than

load. | car- | load. car- | load. | car- | load. | .car-

load. load load. load.

Local rates.
Dec. 15, 1918, to June 16, 1919_________ . 3% 52% | 31%__ 5214 . 41% 62 41% 7%
June 16,1919, to Oct. 11,1910 ... [{ 3% |} sobg | aug | saag {35 [} 62 | aus| 7o
Oct. 11, 1918, to Apr. 28, 1920 _..__. g } g | 30 4 {}ggig } 53 30 | 663
Apr. 28, 1920, to Aug. 28,1920 ___..._| 30 47% | 30 ams | 39| 53 3914 6634
Aug. 28,1920, to date of hearing...___ | 42 6614 42 6634 5534 74 . 554 9214
Proportional rates (%). )
Dec. 15, 1918, to Sept. 2, 1920 __.__. 16% | 15%4 22 22 15% 151 22 22
Sept. 2, 1920, to date of heanng ....... 21% 2114 31 31 2144 21% ; 31 31
1 Applies-from Boston to New York. t Applies from New York to Boston.

It will be noted that at the date of the hearing the spread between
the local and proportional carload rates on Wool in grease, com-
pressed and uncompressed, was 2015 cents and 11 cents per 100
per 100 pounds, respectively. The spread between the less-than-
carload rates on this commodity in grease was 45 cents when com-
pressed and 3514 cents when uncompressed ; and in respect of scoured
pounds, respectively; and on scoured wool, 34 cents and 2414 cents
wool, 5214 cents compressed and 6114 cents uncompressed. While
recognition is given to the fact that the cost of handling local traffic
is generally greater than the cost of handling throutrh traftic (In-
creased Rates, 1920, 1 U. S. 8. B. 17), and due welght is accorded
statements made on behalf of the respondent that the proportional
rates involved are maintained for competitive reasons and do not
afford a profit over and above the cost of service rendered, they

10U S. S. B.
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fall far short of furnishing a satisfactory explanation of the great
excess of the local over the proportional rates. Further, in regard
to the statements of the carrier’s witness that the proportional rates
on wool are not remunerative, it should be observed that the disparity
between such rates and those alleged to be unreasonable strongly in-
dicates that unduly high rates are exacted for the transportation of
local traffic for the benefit of through interstaté traffic.

The complainant rests its allegation of undue discrimination prin-
cipally upon comparisons made between the rates under attack and
those published by the respondent for application between New York
and Boston on alum, sulphate of alumina, sulphate of ammonia,
asphaltum, asphaltum substitutes, glucose, corn sirup, depilatory,
molasses, pitch, sirup, and tar. The substantial dissimilarity exist-
ing between these commodities and wool, mohair, camel hair, and
alpaca hair from a transportation standpoint is apparent. Admis-
sion was made on behalf of the complainant that its members are
not in competition with manufacturers of or dealers in the com-
modities used for comparison, nor was it claimed that wool dealers
were or are subjected to any disadvantage because the carrier ac-
cords rates on such commodities which are lower than the rates on
wool and related articles. Some effort was also made to establish
undue prejudice because of the fact that the rates assailed do npt
include certain terminal deliveries which are exténded in connection
with other traffic. According to the record, however, the terminal
deliveries referred to are accorded by the respondent to through
traffic and by rail carriers to through and local traffic between New
York and Boston. It is shown that these deliveries are compelled by
competition and other factors which do not so directly or immedi-
ately affect the local port-to-port traffic involved in this proceeding.

Other allegations contained in the complaint were not pressed at
the hearing and need not be considered in this report.

Upon all the facts and circumstances of record the board con-
cludes and decides that the rates complained of were not and are
not unduly preferential or unduly prejudicial. The board further
finds that said rates have not been shown to have been unjust or
unreasonable in the past, but that they are and for the future will
be unjust and unreasonable in violation of section 18 of the shipping
act to the extent that they exceed the rates shown below, which we
determine and prescribe as just and reasonable maximum rates for
application by the respondent to this traffic in the future:

1U.8.8.B.
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Reasonable maximum rates on wool and related articles between New York and

Boston.
[In cents per 100 pounds.]
New York to Bos- | Boston to New
ton. York.
Commuodiy. -
Less than Less than
| Carload. "o rigagd.. | Carload. ogoagd:,

Wool, mohair, camel halr, alpaca hair, in grease !............_ 38 | 55 38 55%

‘Wool, mohair, camel hair, alpaca.hair, seoured 3.____.....__. R 4614 82 48%4 02

! Minimum carload weight, 16,000 pounds.

3 Minimum carload weight, 10,000 pounds.

Note.—The above prescribed carload rates include deliveries to and from all points within the liﬁhterage
limits of New York Harbor as shown in Grouh) II of Eastern SteamshiP'Lines, Incorporated, Tariff.8. B.
No. ?g, én ?gecz at the date of the hearing. All rates.prescribed above include marine insurance as shown
n said tariff,

In view of the foregoing conclusions, reparation is denied.

An order will be entered accordingly. ,
1U.8S. 8 B



ORDER.

At a Session of the UNITED STATES SHIPPING
BOARD, held at its office in Washington, D. C., on the
27th day of March, 1922.

Formal Complaint No. 9.
Boston Wool Trade Association
.
Eastern Steamship Lines, Incorporated.

This case being at issue upon complaint and answer on file, and
having been duly heard and submitted by the parties, and full inves-
tigation of the matters and things involved having been had, and the
board having, on the date hereof, made and filed a report containing
its conclusions and decision thereon, which said report is hereby
referred to and made a part hereof:

1t is ordered, That the Eastern Steamship Lines, Incorporated, the
above-named respondent, be, and is hereby, notified and required to
cease and desist, on or before April 25, 1922, and thereafter to abstain
from publishing, demanding, or collecting the rates for the transpor-
tation of wool, mohair, camel hair, and alpaca hair, in grease and
scoured, between New York and Boston herein found unjust and
unreasonable.

It is further ordered, That said respondent be, and it is hereby,
notified and required to establish, on or before April 25, 1922, upon
one day’s notice to the board and to the general public by filing and
posting in accordance with section 18 of the Federal shipping act
and Tariff Circular No. 1 of the board, and thereafter to maintain
and apply to the transportation of wool, mohair, camel hair, and
alpaca hair, in grease and scoured, between New York and Boston,
rates not to éxceed those herein prescribed as reasonable maximum
rates.

And it i8. further ordered, That this order shall continue in force
for a period of not less than two years from the date when it shall
take effect nnless otherwise ordered by the.board.

By the board.

[sEAL.] Crirroro W, SmiTH,
< Seécretary.



Docker No. 15.

EDEN MINING COMPANY anp TUNKY TRANSPORTA-
TION & POWER COMPANY

.

BLUEFIELDS FRUIT & STEAMSHIP COMPANY anp NEW
ORLEANS-BLUEFIELDS FRUIT & TRANSPORTATION
COMPANY.

Submitted August 16, 1922. Decided October 11, 1922.

Exaction of higher rates from complainants than from shippers who had
agreed to give the respondent their exclusive patronage subjected com-
plaintants to undue and unreasonable prejudice and disadvantage, and
constituted unjust discrimination between shippers; in violation of sec-
tions 16 and 17 of the shipping act. The unjust discrimination having been
removed, and there being no proof of damage, complaint is dismissed.

G. F. Snyder, for the complainants.
John St. Paul, jr., for the respondents.

RerorT oF THE BoARD.

" The proposed report of the examiner, which does not differ in
substance herefrom, was served upon the parties. No exceptions
thereto were filed on behalf of the carriers, but exceptions in respect
to the question of reparation were received from the complainants
and have been given careful consideration. ;

The complainants in this case are Delaware corporations engaged
in the business of mining and furnishing power and transportation
in the country of Nicaragua, Central America, with headquarters
at Philadelphia, Pa. The respondents are corporations organized
and existing under the laws of the States of Louisiana and Dela-
ware, respectively, engaged as common carriers of property between
ports in the State of Louisiana and ports in Nicaragua, and as such
are subject to the provisions of the shipping act of 1916.

The complainants allege that in respect to shipments from New.

Orleans to Bluefields, Nicaragua, the respondents entered into, un-
fair and unjustly discriminatory contracts with certain shippers
1U. 8 S B. 4
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whereby such shippers received a discount of 40 per cent from the
respondent’s tariff rates, although .noncontract shippers, including
the complainants, were accorded a discount of but 25 per cent from
said tariff rates, thereby subjecting the complainants to undue dis-
advantage and unjust discrimination, all in violation of sections 14,
16, and 17 of the shipping act. At the hearing it was stated the
alleged unlawful discrimination is no longer practiced by the car-
riers and that part of the complaint requesting the board to order
its- discontinuance was withdrawn, thus confining the issue to the
propriety of the carriers’ actions and the right of the complainants
to reparation. It is also to be noted that no evidence was presented *
against the New Orleans-Bluefields Fruit & Transportation Com-
pany. A witness for the complainants stated this company was
named a party under a misapprehension that the Bluefields Fruit
& Steamship Company and anether company had been consolidated
to form the New Orleans-Bluefields Fruit & Transportation Com-
pany. The complaint, therefore, must be considered to relate only
to the Bluefields Fruit & Steamship Company.

Supplement No. 1 to Bluefields Fruit & Steamship Company Gen--
eral Merchandise Tariff No. 17, effective May 10, 1919, provides
that—

A discount of 25 per cent on tariff rates will be allowed on shipments to Blue-

fields, and 20 per cent on shipments to Cape Gracias, with the exception of lum-
ber shipments, on which full tariff rates will apply to both points.

A further provision of Supplement No. 1 to this tariff reads:

To contractor; contracting subject to the provisions _of the laws of the United
States a discount of 40 per -cent is allowed in lieu of 25 per cent hereinabove
set. forth on shipments of general merchandise to Bluefields (only), with the
exception of lumber, on which 20 per cent will be allowed.

Although this supplement uses the expression “discount of 25
per cent on tariff rates,” the facts developed in this case plainly
show that in each instance the rate which the carrier held out to the
public as its regularly established transportation charge was 75 per
cent of the rate quoted in the tariff. In other words, the carrier
used this phraseology merely as a method of stating the rate, and it
does not appear that any shipper was compelled to pay more than
such regularly established rate. The only discount involved in this
case, therefore, is the difference between the rates charged the com-
plainants and those charged contract shippers.

According to the record, the consideration moying to the Bluefields
Fruit & Steamship Company in respect of the contractual relation
referred to in the last quoted tariff provision was to bind the shipper
in writing to patronize that carrier exclusively in connection with
all freight, goods, or merchandise shipped by him or controlled by

1U.8.8.B.
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him between the port of New Orleans and the carrier’s Nicaraguan
ports of call. Exclusive patronage contracts were available to all
shippers at New Orleans without exception and regardless of -the
amount of freight or number of shipments which any shipper had to
move, the only requirement being that he use the line of the respond-
ent and no other. The evidence shows that, such agreements were
had by the respondent with many shippers via its line from New
Orleans to Bluefields and in addition, with consignees who received
shipments'at New Orleans on through bills of lading from European
ports. The complainants were invited to enter into such an agree-
ment, but because of a desire to avail themselves at opportune times
of the services of other carriers operating between New Orleans and
Nicaraguan ports they refused to become party thereto and were
accordingly denied the lower rates enjoyed by contract shippers.
It appears that except for one other carrier which operated during
a part of the period covered by this complaint, the respondent fur-
nished the only regular service between New Orleans and Bluefields.
From October 2, 1919, to December 25, 1919, the complainants made
a total of 14 shipments of general merchandise from New Orleans
to Bluefields via the respondent’s line, in connection with which a
discount of 25 per cent from current tariff rates was given. At the
same time and in many instances upon the same vessels were carried
similar shipments for contact shippers who were accorded a dis-
count of 40 per cent. All of these discounts were deducted from the
amount of freight payable on bills rendered three days after sailing
date.

On behalf of the Bluefields Fruit & Steamship Company it is -
contended that the agreements and higher rates attacked in the
instant case as unlawfully discriminatory were necessary for the
protection of its interests against tramp carriers and requisite for
the maintenance of the service rendered by it. Because of the ex-
istence of the contracts for exclusive patronage, it is stated, the car-
rier had knowledge from past transactions as to what shippers would
have freight to move and the approximate amount of such freight.
In_this way, it is claimed, the respondent was enabled to arrange its
schedules and provided necessary tonnage for the conduct of its
business.

The facts as shown by the record of this proceeding are analogous
to those involved in Menacho et al. v. Ward et al., 27 Fed. 529. In
that case injunction was sought to restrain common carriers by water
from charging higher rates to shippers who refused to agree to give
the defendants their exclusive patronage than to shippers who had
so agreed. The question presented for detéermination, propounded
in the words of the court, was, “ Can the defendants lawfully require

1U.S8.8.B.
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the complainants to pay more for carrying the same kind of mer-
chandise®under like conditions to the same places than they:charge
to others because the complainants refuse to patronize the defend-
ants exclusively, while other shippers do not?” The following lan-
guage, in part, was used in disposing of this question:

The vice of the discrimination here is that it is calculated to coerce all those
who have occasion to employ common carriers between New York and Cuba
from employing such agencies as may offer. Its tendency is to deprive the
public of their legitimate opportunities to obtain carriage on the best terms
they can. If it is tolerated it will result practically in giving the defendants a
monopoly of the carrying trade between these places. Manifestly it is enforced
by the defendants in order to discourage all others from attempting to serve
the public as carriers between these places. Such discrimination is not only
unreasonable, but is odious.

In regard to the contentions of the carriers in that case, the court
made the following observation:

The proposition is speciously put that the carrier may reasonably discrimi-
nate between two classes of shippers, the regular and the casual, and that
such is the only discrimination here. Undoubtedly the carrier may adopt a
commutation system, whereby those who furnish him regular trafic may obtain
reduced rates, just as he may properly regulate his charges upon the basis of
the quantity of traffic which he receives from different classes of shippers.
But this is not the proposition to be discussed. The defendants assume to dis-
criminate against the complainants, not because they do not furnish them a
regular business, or a given number of shipments, or a certain quantity of
merchandise to earry, but because they refuse to patronize the defendants
exclusively. N

The benefits which accrue to a common carrier if it may make lower
rates to those who ship by it exclusively are plain, and that such a
policy may be advantageous to the carrier which practices it may be
granted, but it has long since been recognized that those who conduct
a public employment must forego many methods of obtaining busi-
ness and holding it which are permissible in private enterprise. . In
the case quoted from above, the status of the common law with re-
spect to exclusive patronage contracts by common carriers is fairly
represented. It pronounces the common-law doctrine that such con-
tracts are lawful only in the event they are made with a view that in
return for the lower rate the carrier shall receive from the shipper
regular consignments of freight, or a given number of shipments, or
a certain quantity of merchandise for transportation.-. The evidence
in the instant case is conclusive that none of these elements was a
consideration for the lower rate extended to contract shippers.. In
the words of witness for the respondent, “ The one and only condition
was that they confine shipments to our line. * * * Qur idea in
securing these exclusive contracts was to keep shippers from patron-
izing other lines.” It is manifest, therefore, that regardless of how
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desirable the giving of lower rates to those shippers who agreed to
ship exclusively via its line might be to the respondent from the
standpoint of business expediency, such practice was violative of the
common law because of the absence of any proper consideration.
For another reason, as will hereafter be shown, such practice was
also violative of provisions of the Federal shipping act as consti-
tuting undue discrimination between shippers. It should be here
remarked, however, that we do not decide whether under that act the
according of lower rates to those shippers who contract to confine
their.shipments to a certain carrier or carriers are lawful when based
upon regularity of consignments, number of shipments, or quantity
of merchandise furnished for transportation, as in the instant case
no such question is presented for determination.

By section 16 of the Federal shipping act of 1916 it is declared
unlawful for any common carrier by water directly or indirectly
“ to make or give any undue or unreasonable preference or advantage
to any particular person, locality, or description of traffic in any
respect whatsoever, or to subject any particular person, locality,
or description of traffic to any undue or unreasonable prejudice or
disadvantage in any respect whatsoever.” Again, by section 17 of
that statute it is provided that “ No common carrier by water in
foreign commerce shall demand, charge, or collect any rate, fare,
or charge which is unjustly discriminatory between shippers.”

It is evident that the purpose of Congress in enacting these pro-
visions of the statute was to impose upon common carriers within
the purview thereof the duty of charging uniform rates to all ship-
pers receiving a similar transportation service. The duty of the
responident under these sections was to serve the public impartially,
and we think the language used in W. U. Tel. Co. v. Call Pub. Co.,
181 U. S. 92, in dealing with a similar statute, is entirely applicable
to the case in hand. The court there said: “All individuals have
equal rights both in respect to service and charges. Of course such
equality of right does not prevent differences in the modes and kinds
of service and different charges based thereon. But that principle
of equality does forbid any difference in charge which is not based
upon difference in service, and even when based upon difference of
service must have some reasonable relation to the amount of differ-
ence and can not be so great as to produce an unjust discrimination.”
From the facts of record in the case before us it is manifest that the
transportation service furnished the complainants and contract ship-
pers was in all respects identical.

It is suggested on behalf of the carrier.that as the complainants
were extended full opportunity to avail themselves of the lower rates
by agreeing to the same condition which contract shippers had ac-
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cepted, they were accorded the substantial equality of treatment
contemplated by sections 16 and 17 of the act. This contention,
however, is as unconvincing here as when. used in support of other
kinds of unjust diserimination resulting from unfair conditions
imposed by carriers upon shippers. (Under the statute, the com-
plainants, as members of the shipping ‘public, were entitled to have
their shipments carried at the same rates as other patrons who re-
ceived identical service. This right attached to each individual
transportation transaction as such, and was not to be predicated upon
any condition imposed by the reépondent restricting the complain-
ants’ freedom of choice as to what carrier or carriers they should
elect to patronize in connection with subsequent shipments.

Some reliance is placed by the. respondent upon the decision. in
United States v. Prince Line, Ltd., et al., 220 Fed. 230, holding that
in respect to commerce of the United States the practice of a combi-
nation of foreign carriers to give deferred rebates to all shippers
who patronized their lines exclusively was not an unlawful re-
straint of trade in violation of the Shérman Antitrust Act. How-
ever, the question there involved was not one of undue discrimina-
tion between shippers, with which we are now concerned, but one as
to .the propriety of carriers combining to prevent competition by
other lines. The-inapplicability of this decision to the complaint
before us is further evident when it is observed that Congress, by
the subsequent passage of the shipping act, has inhibited and con-
demned. as unlawful the very practice out of which the case arose.
It is likewise to:be notéd, in connection with the case relied upon
by the respondent, .that the Supreme Court of the United States
declined to affirm the'decision there rendered. United States v.
Prince Line, Ltd., et al., 242 U. S. 537.

No evidence was adduced relating to any action of the respondent
tending to show direct or indirect retaliation against the complainants’
for patronizing other carriers. Likewise, from the facts of record
it is clear that the contracts for exclusive patronage complained of
were not to any extent based upon volume of freight offered. That
part of the complaint alleging violations by the carrier of paragraphs
3 and 4 of section 14 of the act is, therefore, without support.

.In regard to reparation which the board is requested to award, the
record shows that the ‘total amount of freight paid by the Eden
Mining Company and the Tunky Transportation. & Power Company
for the carriage of the 14 shipments. relative to which complaint is
made was $5,576.08. The difference between this amount and the
sum which would have been paid had the complainants been glven a
discount of 40.per cent. similarly as were contract shippers ig $1-
113.30. The complainants content themselves with showing these
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facts, taking the position that as this latter amount represents the
extent of the unlawful discrimination to which they were subjected,
the fact and measure of their damage are thereby established, and
that they are entitled to recover such amount as a matter of course
under authority of section 22 of the act. No evidence is submitted
relative to any expense incurred, loss of profits, or damage of any
sort suffered as a result of the wrong of the respondent, the com-
plainants insisting that, under the statute, mere proof of the amount
by which the rates charged them exceeds those charged contract
shippers for identical transportation service ipso facto establishes
the fact of their injury and the amount of their damage.

We think that to accept the contention of the complainants in this
connection would be to read into the statute a meaning which its -
plain wording does not warrant. Section 22 of the act provides.that
any person may file with the board a sworn complaint setting forth
any violation thereof, and asking “ reparation for the injury, if any,
caused thereby.” It further provides that in the event certaln re-
quirements of the statute are met, the board “may direct the pay-
ment, on or before a day named, of full reparation to the complainant
for the injury caused by such violation.” Itcan not be inferred from
the language used that compensation for other than the actual damage
incurred is to be granted. It may be that in a case of this character
the injury sustained by the complainants because of the unlawful
discrimination practiced was greater than the amount of the dif-
ference between the rates charged them and preferred shippers, or

_it may be that it was less. As was said in connection with this subject
in a similar case involving reparation under a practically identical
statute: “ The statute gives a right of action for damages to the in-
jured party, and by the use of these legal terms clearly indicated
that the damages recoverable were those known to the law and in-
tended as compensation for the injury sustained. It is elementary
that in a suit at law both the fact and the amount of damage must
be. proved. And although the plaintiff insists that in all cases like
this the fact and amount of pecuniary loss is a matter of law, yet
this. contention is not sustained by the language of the act, nor is it
well founded in actual experience.” Pennsylvania Railroad Com-
pany v. International Coal Mining Company, 230 U. S. 184.

While, as in the instant case, the fact of discrimination in viola-
tion of provisions of the shipping act may be proved and the board
find accordingly, in respect to awarding reparation under section
22 of the act for injury alleged to have been caused by such dis-
crimination, the fact of injury and the exact amount of pecuniary
damage must be shown by further and other proof before the board
may extend relief. We think it is clear that proof of unlawful dis-
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crimination within the meaning of the act, by showing the charging
of different rates from shippers receiving the same service, does not,
as a matter of course, establish the fact of injury and the amount of
damage to which the complainants may be entitled by way of
Teparation.

After full consideration of all the facts and evidence of record, the
board concludes and decides that the exaction of higher rates from the
complainants than from other shippers for like service under the cir-
cumstances involved in this case subjected the complainants to undue
and unreasonable prejudice and disadvantage, and constituted unjust
discrimination between shippers, in violation of sections 16 and 17
of the shipping act. Inasmuch as these violations have been dis-
continued, and no specific injury to complainants was proved, the
complaint is dismissed.

An order will be entered accordingly.
1U.8.8.B.



ORDER

At a Session of the UNITED STATES SHIPPING
BOARD, held at its office in Washington, D. C., on the
11th day of October, 1922.

Formal Complaint No. 15.

Eden Mining Company and Tunky Transportation & Power Company ». Blue-
fields Fruit & Steamship Company and New Orleans-Bluefields Fruit &
Transportation Company.

This case being at issue upon complaint and answer on file, and
having been duly heard and submitted by the parties, and full in-
vestigation of the matters and things involved having been had, and
the board having, on the date hereof, made and filed a report con-
taining its conclusions and decision thereon, which said report ‘is
hereby referred to and made a part hereof:

It is ordered, That the complaint in this proceeding be, and it is
hereby, dismissed, without prejudice.

By the board.

[seaL.] Crirrorp W. SmitH,

Secretary.
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Docxer No. 12.
BOSTON WOOL TRADE ASSOCIATION

V.

GENERAL STEAMSHIP CORPORATION, OCEANIC
STEAMSHIP COMPANY, AND UNION
STEAMSHIP COMPANY.

Submitted June 14, 1923. Decided July 17, 1923.

Practice of respondents in rfouting shipments via water from port of transship-
ment to destination, charging of same through rates thereon as for ship-
ments moving via rail from said transshipment port, and failure to absorb
wharfage charges, State toll, and war tax not shown to have been unduly
prejudicial, unjustly discriminatory, or unjust and unreasonable, in viola-
tion of sections 16, 17, and 18, as alleged. Complaint dismissed. -

H. A. Dawis for complainant.

Sherman L. Whipple for Oceanic Steamship Company and Union
Steamship Company.

RErorT oF THE BoARD.

Exceptions to the examiner’s proposed report in this case were
filed on behalf of the complainant and have been given careful con-
sideration.

The complainant is a voluntary association of wool dealers en-
gaged in the purchase and sale of wool and other commodities, with
‘headquarters at Boston, Mass. By complaint filed under authority
of section 22 of the Federal shipping act, it alleges that during the
years 1920 and 1921 the respondents improperly diverted and routed
certain shipments of wool en route from ports in Australia to Bos-
ton on through bills of lading after their arrival at San Francisco;
that its members were compelled to pay rates in excess of those ap-
plicable via the route transported, and extra charges theréon; and
that on other shipments of the same commodity transported from
Australia to Boston the complainant’s members were required to pay
charges in excess of the bill of lading rates. Said practice, rates, and
charges are alleged to be unduly prejudicial, unjustly discriminatory,
and unjust and unreasonable, in violation of sections 16, 17, and 18
of the act. The board is requested to effect a discontinuance of the
alleged violations and to award reparation.

The complainant contends that all the wool concerned in this pro-
ceeding was shipped with the understanding that rail transportation
was to be provided from San Francisco to Boston and that the car-
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riers here respondent arbitrarily diverted certain shipments at San
Francisco via the Panama Canal. In regard to the shipments
claimed to have been thus diverted, the complainant association
urges that its members are entitled to reparation in an amount equal
to the difference between the rail rate and the water rate from San
Francisco to Boston, together with the cost of marine insurance
and wharfage charges at Boston, which it is indicated would not
have been incurred had the wool been transported via rail. That
part of the complaint alleging the exaction of charges in excess of
the bill of lading rates is addressed to the fact that in respect to cer-
tain shipments the movement of which from San Francisco was
via rail, the complainant’s members were required to pay State tolls
and war tax-in addition to the prepaid through rates applicable
from Australian ports to Boston.

A review of the evidence of record fails to disclose facts sufficient
to substantiate the complainant’s general allegation that the respond-
ent carriers contracted for the transportation of all the wool ship-
ments involved in this case *“ with the understanding that all-rail
routing from the port of San Francisco” was to be provided. In
fact, no evidence is presented which tends to prove the existence of
any understanding between the parties relative to routing except
such as is furnished by bills of lading and copies of letters submitted
as exhibits. An examination of these bills of lading shows that in
a number of cases rail routing from San Francisco is specified, and
the evidence on this point is clear that rail routing was in fact
accorded all shipments thereby covered, unless request was received
from the consignees to ship via water. In respect to other bills of
lading submitted as typical the routing from San Francisco is not
specified, but, like the bills of lading designating rail routing just
considered, there is stamped thereon the notation “Any increase in
rail rate over $&———* per 100 pounds charged at signing of this
bill of lading is to be pald by consignee prior to delivery of goods.”
In this connection the record indicates that this notation was entered
on all bills of lading during a part of the period covered by this com-
plaint because of contemplated increases in rail rates from San
Francisco to Boston, and that the purpose of its insertion was to
insure protection of the respondents’ revenue in those cases where
circumstances made it desirable for them to route shipments via
rail from San Francisco. In no instance is it shown by the record
that this notation was intended to have the effect of compelling rail
routing, and from the facts before us we think it is not possible to
conclude that it did so require. We are of opinion, therefore, that
in regard to all of those shipments covered by bills of lading which
did not specifically provide for rail routing the complainant fails

131.668% wool in prease: $2.16% wool scoured. 11T S QSR
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to show the respondent steamship companies were obligated to for-
ward via rail from San Francisco, and that the diversion alleged 1is
unsustained in the premises. :

In support of its allegation that the 1ates (,]uuged its members
were unlawful and of its claim of right to reparation in connection
therewith, the complainant directs our attention to the fact that its
members were charged 1% pence per pound on wool in grease and 1%
pence per pound on scoured wool for transportation from Australian
ports to Boston, whether the shipments moved via water from San
Francisco or overland therefrom. IEmphasis is placed upon the
contention that as the local water rates per 100 pounds from San
Francisco to Boston during the period covered Ly this complaint
were less than the corresponding rail rates, in respect to those ship-
ments involved in this proceeding which moved via water from San
TFrancisco the consignees were entitled to have the through rates of
1§ pence and 1% pence per pound on wool in greasc ‘lnd scoured,
respectively, reduced in an amount equal to the difference betwecn
such water and rail rates. This contention is based, it is asserted,
upon the familiar traflic rule that a shipper is required to pay only
the rate chargeable via the route which his goods are transported.
Manifestly this rule is ‘predicated upon the existence of alternative
routes with differences in through rates.

The facts of record in this proceeding indicate that the agreement
of the parties was one for a through service without regard to the
method of transportation employed from San Francisco. The con-
sideration for this through service was not a combination of the local
rates to and from San Francisco, but a single through charge, re-
gardless of whether the transportation was from Australia to San
Francisco and thence via rail to Boston or from Australia to San
Francisco and thence via the Panama Canal to Boston. Such
through charge was the same via either route. In other words, in
the instant case we have alternative routes, but no difference in rates.
The rates assailed were likewise the same as the rates charged by the
respondents for carriage from Australia to Pacific coast ports and:
the same as those charged by carriers operating from Australia direct
to Boston via the Panama Canal. Out of its through rates the
respondents absorbed the cost of carriage from San Francisco to
Boston; and having in mind that no obligation is shown by the
evidence to-have rested upon the respondents to forward via rail, we
think it obvious that no basis exists for the claim for refund of the
difference between the local rail and canal rates or for the charge
that the rates applied were unduly prejudicial -or unjustly discrimi-
natory in violation of sections 16.and 17 of the statute. It should be
here stated that as section 18 of the shipping act relates to carriers
in interstate commerce exclusively its requirements have no applica-
tion to the respondents in this case.

1U.8.8.B.



52 SHIPPING BOARD REPORTS.

Regarding the complainant’s claim for reparation for amounts
paid for wharfage at Boston and for marine insurance from San
Francisco, we deem it sufficient to observe that nowhere in the record
is it shown that the carriers agreed to absorb the former or that it
was not properly payable by the consignees. In fact, upon each of
the 11 bills of lading issued by the General Steamship Corporation
and submitted as exhibits on behalf of the complainant is stamped
the notation “ Wharfage, storage, or handling charges if incurred at
port of delivery to be borne by consignee.” In connection with
marine insurance, however, exhibits in the form of letters and tele-
grams are submitted which show that both the General Steamship
Corporation and the Union Steamship Company agreed to absorb the
insurance from San Francisco on shipments forwarded by them
through the canal. The record as a whole substantiates the claim of
the complainant that this agreement was not carried out, and that
up to the time of the hearing reimbursement for premiums paid by
consignees had not been made. In the circumstances, if the amounts
referred to have not been refunded, the complainant’s members con-
cerned should present an appropriate claim to the respondents named,
who should thereupon adjust the matter promptly.

Regarding the complainant’s additional claim for refund of

amounts paid by its members for State tolls and war tax on ship- -

ments carried via rail from San Francisco, it is shown by the evi-
dence that neither is a transportation charge. The first is a charge
upon cargo levied by State authorities to provide revenue for the
maintenance of wharves over which the complainant’s shipments
moved. No provision is contained in any of the exemplar bills of
lading presented at the hearing which would in any manner relieve
the complainant’s members from payment of this toll, nor is there
evidence of any agreement by the carriers to absorb the same. With
respect to the war tax of 3 per cent, which is levied upon the trans-
portation charge as such, it is specifically provided by section 501 of
the Federal revenue act, under authority of which the tax in this
case was assessed, that it “ shall be paid by the person paying for the
services or facilities rendered.”

Other allegations included in the complaint are iinsupported by
evidence of record and need not be considered iii this report.

After examination of all the facts and circumstances of record in
this proceeding, the board concludes and decides that the practice,
rates, and-charges of the respondent steamship companies complained
of have not been shown to be unduly prejudicial, unjustly dis-
criminatory, or unjust and unreasonable in violation of sections 16,
17, and 18 of the shipping act, as alleged. The complaint, therefore,
will be dismissed. i

An order will be entered accordingly. TSR



ORDER.

/At a Session of the UNITED STATES SHIPPING
BOARD, held at its office. in Washington, D. C., on the
17th day of July, 1923.

Formal Complaint No. 12.

Roston Wool Trade Association v. General Steamship Corporation, Oceanic
Steamship Company, and Union Steamship Company.

This case being at issue upon complaint and answer on file, and
having been duly heard and submitted by the parties, and full in-
vestigation of the matters and things involved having been had, and
the board ‘having, on the date hereof, made and filed a report con-
taining its conclusions and decision thereon, which said réport is
hereby referred to and made a part hereof: " :

It is ordered, That the complaint in this proceeding be, and it is
hereby, dismissed. '

By the board. _ :
(Sgd) Crrrrorp W. SmrrH,

Secretary.
[sBAL.]



Docker No. 13
AMERICAN TOBACCO COMPANY

.

COMPAGNIE GENERALE TRANSATLANTIQUE (FRENCH
LINE)

Submitted May 24, 1923. Decided July 17, 1928

Charges exacted for transportation of collect shipments unduly prejudicial to
complainant, unduly preferentfal of its competitors, and unjustly diserimi-
natory, in violation of sections 18 and 17 of shipping act, to extent they
exceeded prepaid charges on like shipments from and to the same ports, plus
such adaditional costs as carrier was compelled to absorb over and above
those aceruing in connection with prepald shipments,

Extent of injury, if any, to which complainant subjected not afforded by this
record, and case assigned for further hearing in respect to any such injury
and the amount of reparation to which complainant may be entitled.

Jonathan Holmes for the complainant.
Joseph P. Nolan for the respondent.

ReporT oF THE BoArp

Proposed report in this proceeding was served upon the parties,
and exceptions thereto filed on behalf of the respondent carrier have
been given careful consideration.

The complainant in this case is a New Jersey corporation engaged
in the manufacture and distribution of tobacco products and ciga-
rette papers, with principal offices in New York, N. Y.  The re-
spondent is a corporation organized and existing under the laws of
the Republic of France, having an office in New York, N. Y., and is
cngaged as a common carrier in the transportation of property be-
tween ports in the United States and France, in which common-
carrier capacity it is subject to the applicable provisions of the Fed-
eral shipping act of 1916.

By complaint filed under authority of section 22 of the shipping
act the American Tobacco Company alleges that in respect to cer-
tain shipments transported by the respondent steamship company
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it was subjected to undue and unreasonable prejudice and disadvan-
tage and to the payment of unjustly discriminatory rates, in viola-
tion of sections 16 and 17 of that statute. Inasmuch as it was shown
at the hearing that the alleged unlawful charges of the carrier are
no longer exacted, that part of the complaint requesting the board
to order the discontinuance thereof may be disregarded. Considera-
tion of the case in this report, therefore, will be confined to a determi-
nation of the issue of unjust discrimination as relates to the charges
of the carrier in the past. It should also be noted at this point that
if unjust discrimination is found to have existed, the question whether
the complainant is entitled. to reparation will be determined from
evidence to be submitted at a supplemental hearing.

According to the record, it appears that during the period April
7, 1919, to January 3, 1921, there were carried for the account of the
complainant by the French Line trom Bordeaux and Havre to New
York 279 shipments of cigarette papers in books and cigarette paper
in bobbins, for which service freight charges in the total sum of
$99,755.47 were collected upon delivery at destination. It is shown
by the evidence that these charges were calculated upon a fixed basis
of 5 francs to the dollar in New York, and that on prepaid ship-
ments of identical commodities carried for other of its patrons from
Bordeaux and Havre to New York during the same period, and in
many instances upon the same vessel, the respondent accepted pay-
ment in France of freight charges in francs at the current rate of
exchange. The result was that the complainant paid more than its
competitors for transportation of the same character of commodity
from and to the same ports. Thus, for illustration, the freight on
cigarette papers on December 19, 1919, was 60 francs per cubic meter.
With respect to a shipment of 12.890 cubic meters of this commodity
covered by bill of lading issued on that date the complainant paid
as freight upon arrival at New York on January 5, 1920, the sum
of $154.68, or at the rate of $12 per cubic meter. At the current
rate of exchange of 11.18 francs per $1, as shown in the table follow-
ing, it is seen that the charge to complainant’s competitors in con-
nection with shipments carried -on the same vessel was but $5.36 per
cubic meter, or $6.64 per cubic meter less than the amount paid by
complainant. The difference between the charges on all shipments
carried for the complainant on the basis of 5 francs to one dollar
and what those cha.rges would have been on the basis of the actual
rate of exchange in effect on the dates such shipments were made i is

alleged to be $58,840, which amount is claimed as reparation.
1U.8.8.B.
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Rate of exchange at port of origin on date of bill of lading

Francs!| Dollar . Francs |" Dollar Francs | Dollar
Date per per Date per | per - |- Date per per
dollar | franc dollar | franc dollar | frane
5.88 .
6.02 .
6.11 .
6.08 . 07685
6.45 . 0763
6. 6414 L0712
[ 6.63 . 0718
6. 84 .0723
6.87° . 0708
7.07%4 .0708
7.26 . 0705
7.28 . 0875
7.74 . 0673
7.79%4 . 0674
8. 1724 . 0874
8.17 . 0666
8.40}4 . 0670
8.74 . 0874
8. 4434 . 0654
8. 4134 . 0649
8. 4914 . 0647
8. 6234 . 0645
8,68 . 0639
8.81%4 . 0578
8.674 . 0810
- 9.0134 . 0598
9. 54 . 0608
9.34 . 0505
9. 61 0598
9. 6124 . 0694
9. 60 . 0594
07844
S].10:78, . 05868

Included in the record are copies of printed tariffs from which
the charges for the transportation of the shipments involved in this
proceeding were determined. Appearing upon each is the notation:

Important notice—For shipments accepted with freight payable at desti-
nation, the rates of this tariff shall be converted into dollars on the fixed basis
of five francs per dollar.

Evidence is presented on behalf of the French Line to the effect
that, owing to the stringent financial situation prevailing in France
during the period covered by the complaint, the carrier found it
desirable to obtain possession of -freight money in France. at the
earliest possible date, and in order to induce prepayment of charges
it was found expedient to adopt the method of conversion of rates
indicated in the above-quoted tariff provision. In this connection no
evidence is of record tending to show why the respondent did not
resort to the fundamental right inherent in it as a' common carrier
to demand and receive payment of freight charges as a condition
precedent to transportation.

Stress is laid by the carrier upon the contention that the com-
plainant had equal opportunity with other shippers of cigarette
papers to avail itself of the lower charges accorded prepaid ship-
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ments, and that as it elected to pay for the service rendered upon
delivery at destination it is precluded from alleging unjust discrimi-
nation under the statute. Knowledge of the lower charges to be had
by prepayment is denied on behalf of the complainant, and the evi-
dence as a whole on this point is conflicting. .

Section 16 of the Federal shipping act declares it unlawful for
any common carrier within the purview thereof, directly or indi-
rectly, “to make or give any undue or unreasonable preference or
advantage to any particular person, locality, or description of traffic
in any respect whatsoever, or to subject any particular person,
locality, or description of traffic to any undue or unreasonable preju-
dice or disadvantage in any respect whatsoever.” By section 17 of
that act it is provided “that no common carrier by water in fareign
commerce shall demand, charge, or collect any rate, fare, or charge
which is unjustly’ discriminatory between shippers.” The manifest
purpose of these provisions is to require common carriers subject to
the statute to accord like treatment to all shippers who apply for and
receive the same service; in view of which purpose if the tariff condi-
tion subjected the complainant to undué discrimination, his knowl-
edge or lack of knowledge of such condition is plainly immaterial.
In order to determine whether the complainant in the instant case
was in fact subjected to undue and unreasonable prejudice and disad-
vantage and paid unjustly discriminatory charges for transporta-
tion, as alleged, it is pertinent, therefore, under the provisions of
the statute above quoted, to consider whether the service furnished
the complainant differed from that furnished shippers of cigarette
paper who prepaid their freight and who were accorded lower
charges.

The evidence of record indicates that, from a transportation stand-
point, the shipments of the complainant were similar in every respect
tn those of shippers of cigarette paper who prepaid their freight.
In so far as their actual physical handling and transportation were
concerned, the record is conclusive that the service rendered by the
respondent in connection with the consignments of each class of
shippers was in every particular 1dentlcal It follows that unless
conditions incident to the handling and transportation of the com-
plainant’s collect shipments existed which warranted the higber
charges exacted, discrimination within the contemplation of the
statute is established. Conversely, such conditions, to justify the
higher charges, must have resulted in some detriment to the carrier
comparable in degree to the amount of such higher charges.

In this relation contention is made on behalf of the French Line
that the higher charges paid by the complainant were justified be-
cause the service rendered in connection with its collect shipments

17.8.8.B.
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was of a more expensive character than that rendered shippers of
cigarette paper who prepaid their freight. In support thereof it is
shown that it was necessary for the respondent to insure the freight
on collect shipments or to assume the risk of loss in the event of
disaster at sea, as well as to absorb the cost of cabling the freight
money collected at destination to France. On the other hand, it is
shown by the complainant that the marine insurance rate was but
25 cents per $100 on paper in bulk and 75 cents per $100 on paper in
books, and that war-risk insurance averaged 7.2 cents per $100 dur-
ing the period covered by the complaint. The exact cost of cabling
does not appear of record. As a whole, the evidence clearly indi-
cates that the difference in the charges exacted from the complainant
and from shippers who prepaid their freight greatly and unduly
-exceeded the total amount of the carrier’s additional expenditures
resulting from its transportation of the complainant’s shipments
freight collect. As these incidents of the transportation service in
.connection with the complainant’s collect shipments resulted in added
expense to the carrier, however, the cost thereof might properly be
reflected in a higher charge than for prepaid shipments.

From a consideration of all the facts and evidence of record, the
board concludes and decides that, under the circumstances of this
-case, the charges collected from complainant were unduly préjudi-
cial to the complainant, unduly preferential of its competitors, and
unjustly discriminatory between shippers, in violation of sections
16 and 17 of the shipping act, to the extent that they exceeded the
prepaid charges on like shipments from and to the same ports, plus
such additional costs as the respondent was compelled to absorb
«over and above those accruing in connection with prepaid shipments.
The record does not afford a basis for finding the extent, if any, to
which the complainant has been injured, and the case will be as-
signed for further hearing in respect to any such injury and the
amount of reparation to which the complainant may be entitled.

10.8.8.B.



Docker No. 21
JUDSON L. THOMSON MANUFACTURING COMPANY"

.

EASTERN STEAMSHIP LINES, INCORPORATED
Submitted May 2, 1924. Decided August 5, 192}

Rates on iron and steel rivets, brass or copper coated, in less than carloads,
from Boston to New York, found unreasonable. Reasonable maximum
rate for the.future prescribed; complainant entitled to reparation.

George F. Mahoney for complainant.
W. H. Blasdale for respondent.

RerorT oF THE Boarp

-A report proposed by the examiner in this case was served upon
the parties, and exceptions thereto filed on behalf of the respondent
have been duly considered.

The complainant is a corporation organized and existing under
the laws of the State of Massachusetts, and is engaged in the busi-
ness of rivet manufacturing at Waltham in that State. By com-
plaint seasonably filed it alleges that the port-to-port rates charged
by the Eastern Steamship Lines, Incorporated, on less-than-carload
shipments of its product from Boston to New York during the
period September 3, 1921, to January 27, 1923, inclusive, were unjust
and unreasonable in violation of section 18 of the Federal shipping
act. The board is requested to effect a discontinuance of said alleged
violation, to establish a just and reasonable maximum rate for the
future, and to award reparation. Rates will be stated in cents per
100 pounds.

- The commodity shipped was iron and steel rivets of different
sizes, coated with brass or copper, in boxes containing 25,000, 50, 000,
or 100,000 rivets each, and weighing from 50 to 100 pounds per box.
All the shipments concerned were consigned to the New York branch
house of the complainant corporation. Fourth-class rates of 42 cents
and 88 cents, published in the respondent’s tariffs S. B. Nos. 96 and
165, effective August 28, 1920, and July 1, 1922, respectively, were
exacted, whereas it is claimed contemporaneous commodity rates
of 28 cents and 25 cents, provided in the same tariffs to apply on
rivets as listed in special iron and steel list in respondent’s Excep-
58 10U 8. 8. B.
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tions to the Official Classification S. B. No. 76 and its reissue S. B.
No. 182, should have been charged.

The apphcablhty of the lower rates contended for by the com-
plainant is predicated upon the alleged similarity between the com-
modity shipped and plain iron and steel rivets in regard to which
such lower. rates were and are chargeable. The evidence presented
on behalf of both parties is, as a whole, directed toward comparisons .
of the two classes of rivets, the complainant urging that they are in
all respects the same, and the respondent that they are distinct and
different. Comparisons are also drawn in regard to various other
commodities in the rough and the same commodities when coated or
when advanced in stage of manufacture over the primary article.

According to the record, shipments of the complainant’s product
are made to New York almost daily, and brass or copper coated iron
and steel rivets are in direct competition with plain iron and steel
rivets. The brass or copper coating is intended to make them more
desirable for use in matching materials in which they are placed and
enhances their value from 2 to 3 cents per 1,000 rivets (their com-
mercial unit), but does not add perceptibly to their weight. The tes-
timony and exhibits before us are conclusive that by all ordinary
tests rivets made of iron or steel and coated with brass or copper are
not. distinguishable from plain iron or steel rivets except in the
matter of color. In their various forms and sizes, the weight, pack-
ing, risk, and other elements incident to these commodities are prac-
tically the same; and in all respects, except as to value, they are,
from a transportation standpoint, identical. A careful examination
of the record indicates that this element of value is the sole reason for
the maintenance on coated rivets of rates in excess of those applicable
on iron and steel rivets uncoated. Value, of course, is a factor prop-
erly to be considered by carriers in the determination of rates for
their service, but where two commodities are practically identical in
transportation characteristics and are directly competitive, any dif-
ference in the values of such commodities should be appreciable and
substantial in order to justify the application of higher rates on the
one than on the other. This condition is not met in the instant case.

Evidence was adduced by both parties relative to a question of in-
terpretation of the applicable tariffs conceived by the complainant
to impose a duty upon the respondent to charge the lower commodity
rates involved. In view of the above conclusions regarding the rea-
sonableness of the rates attacked, however, consideration of such
evidence is deemed unnecessary. .

According due consideration to all the facts and evidence of
record, the board concludes and decides that the rates assailed were,
are, and for the future will be, un]ust and unreasonable in violation

170 8. 8. B.
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of section 18 of the statute to the extent which they exceeded, ex-
ceed, or may exceed 28 cents from September 3, 1921, to July 1, 1922,
and 25 cents on and after July 1, 1922; that the complainant made
the shipments as described, and paid and bore the charges thereon;
that it has been injured thereby in the amount of the difference be-
tween the charges paid and those which would have accrued at the
rates herein found reasonable, and that it is entitled to reparation.
The complainant is directed to comply with Rule XXT of the Rules
of Practice.’ '
17U 8. 8 B.



UNITED STATES SHIPPING BOARD
Docker No. 23.

THE PORT UTILITIES COMMISSION OF CHARLESTON,
S. C., ET AL.

V.

. THE CAROLINA COMPANY, ET AL

Docket No. 25 ,

THE NORFOLK PORT COMMISSION

V.

ALGERIAN-AMERICAN LINES; ET AL,

Docxker No. 26

THE PORT DIFFERENTIAL INVESTIGATION
Submitted November 25, 1924. Decided Januwary 20, 1925

On export traffic to certain foreign destinations, existing differentials and
rates not shown to unduly prejudice South Atlantic ports in favor of
North Atlantic ports, as alleged; maintenance of same rates from Atlantic
and Gulf ports on so-called parity commodities not shown to constitute
undue prejudice or unjust discrimination, as alleged. Upon investigation,
present rate adjustment between North Atlantic, South Atlantic, and Gulf
ports to foreign destinations indicated rot shown to be unduly prejudicial
or unjustly discriminatory.

Tripartite conference agreement unfair as between carriers and operates to
the detriment of commerce of the United States.

Charles S. Belsterling for Isthmian Steamship Lines; Roscoe H.
Hupper for Anchor-Donaldson Line; Anchor Line, American Levant
Line, Booth American Shipping Corporation, Bristol City Line.
Chas. Hill & Sons (Inc.), Compania Transatlantica, Cosulich Line.
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Phelps Bros. & Co., Cunard Steamship Co. (Ltd.), Ellerman’s
Phoenix Line, Ellerman’s Wilson Line, Fabre Line, Jas. W. Elwell
& Co. (Inc.), Agents, French Line, Compagnie Generale Transatlan-
tique, Furness Lines, Furness, Withy & Co. (Ltd.), Hamburg-Amer-
ican Line, Holland-America Line, International Mercantile Marine
Co., American Line, Ellerman & Bucknall Steamship Co. (Ltd.),
Frederick Leyland & Co. (Inc.), Red Star Line, White Star Line,
Atlantic Transport Corporation of West Virginia, Lamport & Holt,
Lloyd Sabaudo, National Steam Navigation Co. of Greece, N. Gal-
anos & Co., Navigazione Generale Italiania, Italia America Ship-
ping Corp., North German Lloyd, Royal Mail Steam Packet Co.,
Sicula Americana, Peirce Bros. (Inc.), Agents, Societa Nazionale
Di Navigazione, Swedish American Line, Thomson Line, Transat-
lantica Italiana, McDonnell & Truda, Agents, United American
Lines, United States Navigation Co., Ybarra Co., Donaldson Line;
Frank P. Latimer for South Atlantic Steamship Conference; W,
Ainsworth Parker for Donaldson Line; N. O. Pedrick for Gulf
Operators of Emergency Fleet Corporation; Robert Ramsay and W.
A. Ramsay for Donaldson Steamship Line; Joseph Scott for Trans-
marine Lines; Matthew Hale for South Atlantic Steamship Asso-
ciation.

William Allen for Board of Commissioners of the Port of New
Orleans; Geo. T. Atkins for Missouri-Kansas-Texas Lines; Chas. J.
Awustin for New York Produce Exchange; L. V. Beatty for Kansas
City Southern Railway; A. E. Beck for Baltimore Association of
Commerce; Elmer 8. Chace for City of Providence, R. I.; W. H.
Chandler for Merchants Associastion of New York; B. G. Cobb for
Mobile Chamber of Commerce; Julius Henry Cohen for Port of
New York Authority; Willis Crane and Fayette B. Dow for West-
ern Petroleum Refiners Association; William €. Ermon for Southern
Traffic League; C. J. Faga for Chamber of Commerce of Newark.
N. J.; R. C. Fulbright for Houston Cotton Exchange and Board of
Trade; E. B, Gaines for City of Savannah and Savannah Board of
Trade; M. D. Greer for The Texas Company; H. H. Haines for
Chamber of Commerce of Houston, Tex., and Navigation and Canal
Commission of Houston, and City of Houston; Rickard K. Hale
for Department of Public Works, Commonwealth of Massachusetts;
J. P. Haynes and Carl Gessow for Chicago Association of Com-
merce; 7. Stewart Henderson for Baltimore Chamber of Commerce;
Ernest E. Holdman for Newport Company, Pensacola, Fla., and
Bay Minette, Ala.; B. Hoff Knight for Port of Philadelphia Ocean
Trafic Bureau; Wilbur LaRoe, Jr., F. S. Davis, and Frederick E.
Brown for Maritime Association of Boston Chamber of Commerce,
Associated Industries of Massachusetts, Chamber of Commerce of
Fall River, Mass., New Bedford (Mass.) Board of Commerce, New
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London (Conn.) Chamber of Commerce, Chamber -of Commerce of
Portland, Me., and- Chamber of Commerce of Providence, R. I.:
N. M. Leach for Board of Commissioners of the Port of New
Orleans; B. L. McKellar for Southern Railway System; J. P. Magill
for Maritime Association of the Port of New York; P. W. Moore
for Queensboro Chamber of Commerce (Long Island City, N. Y.);
Carl Giessown and Edgar Moulton for New Orleans Joint Traffic
Bureau; J. V. Norman, T. J. Burke, and T. D. Guthrie for Port
Utilities Commission of Charleston, S. C., Municipal Docks and
Terminals of the Port of Jacksonville, and Jacksonville: Traffic
Bureau; O. €. Olsen for Missouri Pacific Railroad; P. W. Reed for
Pensaoola Chamber of Cominerce; 0. A. Reynolds for Newport
News Chamber of Commerce; W. M. Rhett for Illinois Central Rail-
road Company; Gordon Saussy for City of Savannah; James H.
Devlin, for the Commonwealth of Massachusetts; Samuel Silverman
and E. Mark Sullivan for City of Boston; H. Y. Taylor for Cham-
ber of, Commerce and Shipping, Port Arthur, Tex., Chamber of
Commerce, Beaumont, Tex:, Chamber of Commerce, Orange, Tex.,
and Texas City Board of Trade; E. H. Thornton for Galveston
Chamber of Commerce, Galveston Cotton Exchange, and Galveston
Board of Trade; 4. ¢. King and H. J. Wagner for Norfolk Port
Commission and Hampton. Roads Maritime Exchange; H. M.
Thompson for Hampton Roads Maritime Exchange; Jay B. Benton
for Division of Waterways & Public Lands, Commonwealth of Mass-
achusetts; George F. Feeney for Portland, Me.; /. A. Leffingwell
for Texas Industrial Traffic League and Southwestern Industrial
Traffic League; Malcolm M. Stewart and H. B. Arledge for Middle
West Foreign Trade Committee; 2. F. Clerc for New Orleans Board
of Trade and New Orleans Belt Railroad Commission; Chas. -£.
Gurney for Public Utilities Commniission of Maine, and Matthew
Hale for Macon, Ga., Chamber of Commerce, and Augusta, Ga.,
Chamber of Commerce.

Rerorr oF THE BoARD

The Port Utilities Commission of Charleston, S. C. and The
Municipal Docks and Terminals of the Port of Jacksonville, Fla.,
filed with the board on May 13, 1924, under section 22 of the ship- -
ping act, 1916, a complaint dﬂ"llnSt The Carolina Co., Trosdal,
Plant & Lafonta and Tampa Inte1 Ocean Steamship Co., whlch was
given Docket No. 23, assailing as unjustly dlscmmmatory and un-
reasonable, in violation of sections 17 and 18 of said act, the es-
tablishment and maintenance of rates from South Atlantic ports of
the United States to European and certain other foreign ports
differentially higher thz\m corresponding rates contemporaneously
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maintained from North Atlantic ports of the United States to said
ports. On July 26, 1924, the Norfolk Port Commission filed a com-
plaint, Docket No. 25, against the same and other water carriers
wherein it attacked as unduly discriminatory, in violation of sections
16 and 17 of said shipping act, the practice of applying parity rates
from North Atlantic, South Atlantic, and Gulf ports of the United
States to said foreign ports. Numerous intervening petitions on
behalf of ports from Portland, Me., to Galveston, Tex., as well
as on behalf of other interests, were filed in both cases, and addi-
tional complaints involving substantially the same matters were
about to be filed. At this juncture the board, in order to.avoid
multiplicity of hearings, and in the welfare of the general public,
instituted upon its own motion by its order of August 5, 1924, The °
Port Differential Investigation, Docket No. 26, for the purpose of
determining to what extent, if any, the rates and charges in respect
to the transportation of freight traffic from North Atlantic, South
Atlantic, and Gulf ports of the United States to United Kingdom,
Baltic Scandinavian, Continental European, Portuguese-Spanish,
Mediterranean, and/or Adriatic, Black Sea, and Levant ports, the
practice of maintaining on certain commodities differentials in
favor of North Atlantic and against South Atlantic and Gulf ports,
and differentials in favor of North Atlantic and South Atlantic
ports against Gulf ports of the United States, and the practice of
maintaining on certain other commodities parity rates from said
United States ports to said foreign ports via common carriers by
water subject to the shipping act, 1916, are unduly prejudicial to or
unduly preferential of particular ports, persons, or traffic, or un-
justly discriminatory in violation of sections 16 and 17 of said
shipping act, or are otherwise unlawful, and, if so found, to make
such findings and order or orders as may appear proper in the
premises. :

Dockets 23 and 25 were consolidated with docket 26. A copy
of the order instituting the investigation was served upon all com-
‘mon carriérs by .water subject to the shipping act and operating
:in the trades above described. A copy of the order was also served
upon the parties and interveners in dockets 23 and 25, the combined
issues of which are practically coextensive with the inquiry compre-
- hended by the general investigation. Notice of the time and place
of hearing was duly given to all parties and interveners, the general
pubhc was advised thereof through the press, and everyone was
given full opportunity to be heard. The three cases were heard
_logether before an examiner, were argued jointly before the board,
" and will be disposed of in one report. The record shows that the
respondent Isthmian Steamship Line is not engaged in the trade
comprehended within the proceeding.
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The complaint in docket 23 alleges. among other things, that the
rates involved are unreasonable, in violation of section 18 of the
shipping act. It is only necessary here to point out that section 18
applies to interstate rates, charges, and practices of common carriers
by water, whereas the rates, charges, and practices here under con-
sideration apply in connection with the transportation of freight
from ports in the United States to ports in foreign countries.
Accordingly, this phase of the complaint will be given no further
consideration in this report.

Sections 16 and 17 of the shipping act, in so far as they have
application to the present proceeding, provide:

Sec. 16. That it shall be unlawful for any common carrier by water, or
other person subject to this act, either alone or in conjunction with any other
person, directly or indirectly—

First. To make or give any undue or unreasonable preference or advantage
to any particular person, locality, or description of traffic in any respect what-
soever, or to subject any particular person, locality, or description of traffic
to any undue or unreasonable prejudice or disadvantage in any respect what-
soever. * * x

Sec. 17. That no common carrier by water in foreign commerce shall.demand,
charge, or collect any rate, fare, or charge which is unjustly discriminatory
between shippers or ports, or unjustly prejudicial to exporters of the United
States as compared with their foreign competitors. Whenever the board finds
that any such rate, fare, or charge is demanded, charged, or collected it may
alter the same to the extent necessary to correct such unjust discrimination
or prejudice and maker an order that the carrier shall discontinue demanding,
charging, or collecting any such unjustly discriminatory or prejudicial rate,
fare, or charge. )

It will be observed that the character of discrimination inhibited
by these provisions of the statute is discrimination which is undue,
unreasonable, or unjust. Whether that measure of discrimination is
established by this record it is the province of the board to determine.

The record exhibits that for rate-making purposes the ports on
the Atlantic and Gulf coasts of the United States have been placed
into three distinet groups: namely, the North Atlantic group, which
embraces all ports from Portland, Me., to Norfolk, Va., inclusive;
the South Atlantic group, which embraces all Atlantic ports south
of Norfolk, and the Gulf group, which includes all United States
ports on the Gulf of Mexico. Prior to the war there was no such
definite groupings of ports for the purpose of establishing fixed
rate relationships. It is of record that on certain traffic moving
from the Gulf to Hamburg at that time, the rate was 10 cents per
hundred pounds in excess of the corresponding rate from New York;
that on traffic moving from Boston to Europe the rate was some-
times lower than the corresponding rate from New York; and that
with regard to Philadelphia and Baltimore, as compared with New
York and Boston, the relationship between the rates varied. In
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other words, it was not a matter of agreement between carriers as
to what the rate relationship between ports should be, but was the
exercise by individual carriers of their right to fix rates which to
them seemed justified by the conditions. Following the cessation
of the war, and some time prior to April, 1920, there was evolved
a system of port grouping and differentials. In April, 1920, the
grouping of ports-was as above indicated and the rates to the foreign
ports in question were applied on the differential principle, the
amount of the differential in favor of the North Atlantic ports and
against the Gulf ports generally being 15 cents per 100 pounds, or
5 cents per cubic foot, and against the South Atlantic ports 714
cents per 100 pounds, or 214 cents per cubic foot

On April 22 and 23, 1920, the members ofx the North Atlantic,
South Atlantic, and Gulf steamshlp conferences in joint meeting
adopted the aforementioned grouping plan and also the differen-
tials then existing. The details of this conference situation will
not be gone into at this point, and reference is made thereto only
for historical purposes. Generally speaking, the amounts of the
differentials have remained the same up to the present time. Just
what influenced the fixation or a,doption of these differentials is
not reflected by the record. There is some testimony, however, to
the effect that when the differentials were agreed upon among
the conferences the intent was to fix percentage differentials: for
example, 15 per cent instead of 15 cents. Evidence is of record
that in 1920, at the time the differentials were agreed upon among
. the conferences, the general level of rates from the North Atlantic
ports to the foreign ports involved in this proceeding was $1 per
100 pounds, whereas now it is about half that amount, such change,
of course, markedly affecting the relationship between the differ-
entials and the rates. It is therefore manifest that the high per-
centage relationship which the differentials to-day bear to the rates
is a matter of more concern to the shipper than was the relationship
which obtained in 1920.

Neither the Charleston nor the Norfolk complalnt challenged the
propriety of the practice of grouping ports for rate-making pur-
poses, nor the general fairness of the present grouping; and while
at the hearing some criticism was made of the sweep of the North
Atlantic group the record as a whole does not reveal any wide-
spread dissatisfaction with the prevailing groups. Such criticism
as was made in this connection was directed against the inevitable
resultant of any grouping system, i. e., that there is always some
disparity between the distance from the various points in a group
to a common market.

It is natural and -consistent with Iecogmzed principles of rate
structures that the carriers should have in some manner grouped
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these ports. The present grouping does not seem either unnatural
nor is it established by the facts in this case that it is unduly discrim-
inatory or otherwise in violation of the statute. It might be said in
passing, that the board is not disposed to disturb port groupings
which have prevailed for a considerable length of time and te which
business has accustomed itself, except for very strong and compel-
ling reasons.

Considerable stress was laid upon what were concelved to be wide
differences in distance from a port in one group to the foreign ports
as compared with the distance from a port in another group to the
same ports. For example, it was shown that the distance from
Boston to Liverpool was 3,058 miles, from Charleston to Liverpool
3,613 miles, and from New Orleans to Liverpool 4,686 miles, the
North Atlantic carriers and some of the North Atlantic port interests
contending that such marked difference in distance warranted the
maintenance of rate differentials. The Gulf and South Atlantic in-
terests on the- other hand, contended that differcnces in distance
should be largely ignored in this trade. The situation with respect
to distances is adequately disclosed by the following table, which has
been taken from data submitted of record:

Ocean digtances in nautical miles from certm}n North Atlantic, South Atlantic,
and Gulf ports to certain foreign ports

To—
From— Route '
Liver- Ham- | Amster- Havre Barce- Mar-
pool burg dam lona seille
North At]antlc ports: )
Boston....... ceeee...| Winter.. 2,928 3,469 3,231 3,013 3,540 3,716
Summer 3,068 3, 588 3,350 3,132 3,576 3,762
New York Winter.. 3,107 3,648 3,410 3,192 3,719 3,805
Summer 3,219 3,749 3,511 3,203 3,737 3,013
Philadelphia............... Winter.. 3,250 3,791 3,620 3,335 3,862 4,038
Summer 3,362 3, 892 3,630 3,436 3,380 4,056
Baltimore.................. Winter._ 3,393 3,934 3,698 3,476 4,002 4,178
Summer| 3,488 4,018 3,780 3, 562 4, 002 4,178
NOrfolR. o eieiieiaanan Winter.. 3,272 3,813 3,575 3,367 3,881 4,057
Summer 3,367 3,897 3,659 3,441 3,881 4, 057
South Atlantic ports: .
Charleston.........cceeen.. Winter.. 3, 540 4,081 3,819 3,625 4,131 4,307
Summer 3,613 4, 143 3,881 3, 687 4, 131 4,307
Savannah.... Winter.. 3,613 4,154 3,802 3,608 4, 201 4,377
Summer 3,686 4,216 3,954 3,760 4, 201 4,377
Brunswiek ..............o.. Winter . 3, 665 4,196 3,934 3,740 4,243 4,419
Summer 3,728 4,268 3,996 3, 302 4,243 4,419
Jacksonville..._............ ‘ Winter _ 3,692 4,233 3,071 3,777 4,276 4,452
Suwmmer 3,765 4, 205 4,033 3,839 4,76 4,452
Ou]prorts:
ensacola. ... ............ Winter.. 4, 504 5,045 4,783 4, 589 4,996 5,172
Summer 4,677 5, 107 4,845 4, 851 4,996 5,172
Moblle. e Winter.. 4, 544 5,085 4,823 4,629 5,036 5,212
Summer 4,617 5,147 4,885 4,691 5,036 5,212
New Orleans Winter.. 4,613 5,154 4,802 4, 608 5, 105 5, 281
Summer 4, 686 5,216 4,054 4,760 5,105 5, 281
Average distance from North | Winter.. 3,180 3,731 3,488 3,275 3,801 3,977
Atlantic ports. Summer 3, 259 3,829 3, 586 3,373 3,815 3,901
Average distance from South | Winter.. 3,625 4,166 3,904 3,710 4,213 4,380
Atlantic ports. Summer 3,608 4,228 3, 866 3,772 4,213 4,388
Average distance from Qulf | Winter.. 4,554 5,085 4,833 4,630 5,046 5,222
ports Summer 4,627 5,167 4,885 4,701 5,046 5,222

Authority.—Table of Distances Between Ports (H. 0. No. 117), issued by the Hydrographic Office
United States Navy Department. ) y ydrograp ,
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It was undisputed that by far the greatest volume of traffic moves
from the North Atlantic ports and that a substantial part thereof
is high-class package freight, whereas the general run of cargo
moving from the South Atlantic and Gulf ports is low class, un-
manufagfured articles. The record shows, moreover, that the South
Atlantic and Gulf ports draw most of their traffic, with the possible
exception of grain and a few Pacific coast products, from territory
which is regarded as local to those port groups, and that the North
Atlantic cargoes are comprised to a large extent of traffic originat-
ing in the Middle West or what is known as central freight associa-
tion territory. It is also apparent that the s1tua,t10n in regard to re-
turn cargoes is greatly in favor of the North Atlantic ports as com-
pared with either the Gulf or South Atlantic ports. The same may
be said as to turn-around, insurance, voyage time, and other items
directly connected with transportation.

That traffic originating in central freight asseciation territory was
referred to throughout the hearing, and will be designated herein
as competitive traffic. No definite figures as to the relative volume
of competitive as compared with traffic originating locally to the
ports are available in the record. It does not appear, however, that
any substantial amount of this competitive traffic moves from the
Gulf or South Atlantic ports, representatives of those two groups
contending that the existing differentials are prohibitive so far as
obtaining any of this traffic is concerned. Instances were also cited

by such representatives of efforts to solicit this business, resulting
in refusal on the part of producers and manufacturers to patronize

the southern ports on account of the higher fremht charge which
would be assessed against their commodltles by the water carriers.
The same witnesses admitted, however, that the normal flow of this
competitive traffic is through the North Atlantic ports and that in
the absence of congestion or inability of such ports to handle this
traffic it is not likely, even with parity rates, that any appreciable
volume of it will move through the Gulf or South Atlantic ports,
principally by reason of the greater distance to the European market
and longer voyage time.

Respondent carriers oper atmg from the North Atlantic ports
contend that cost of operation is the fundamental or most important
factor in the determination of rates and a witness appearing on be-
half of these carriers testified that it costs approximately 35 per
cent more to operate from the Gulf than from the North Atlantic,
and 15 per cent more from the South Atlantic than from the North
Atlantic ports. This North Atlantic witness admitted that regarded
strictly from a cost basis, 15 per cent was probably high for the
difference in cost as between the South Atlantic and North Atlantic
‘ports. Representatives of the Gulf and South Atlantic admitted a
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heavier cost of operation from their ports but denied that it amounts
to 35 ‘per cent, or 15 per cent, respectively, one witness stating that
15 per cent was probably ds near as anyone could get to the difference
in cost. of -opérating 4 vessel, for example, between Boston and
Liverpool and Houston and Liverpool. The South Atlantic and
Gulf interests, however, minimize the importance of cost for that
purpose, some witnesses even going to the extent of advocating that
it should be disregarded in the trans-Atlantic trade. As illustrative
of the difference in cost of operation from the three port-groups
an instance was cited of an 8,000-ton vessel operating from New
York to Liverpool at a daily cost of $350, not including overhead
charges or the very important item of fuel. On the basis of the
difference in sailing time of two days as between New York and
Charleston to Liverpool, this would mean a difference in cost of
operation against Charleston of $700. The record shows that the
sailing +ime from New Orleans to Liverpool is approximately six
and two-thirds days more than from New York to that port,.which
results in a heavier cost of operation from the Gulf of $2,333. Fur-
thermore, these same carriers claim that the cost of operating vessels
has not materially decreased from the cost level of 1920. The
Gulf operators, although admitting that generally speaking cost of
vessel operation and stevedoring are about the same as they were at
that time, contend that they themselves are operating their vessels
somewhat more cheaply now, due to the lower cost of fuel and the
absence of port congestion.

Ashereinbefore indicated, the circumstances surrounding the adep-
tion of the present differentials by the steamship lines do not reveal
any clearly defined rule or reason for their particular amount or
measure. At the hearing, however, the theory was injected that the
primary purpose of the differentials was to offset the additional cost
of operation from the south Atlantic and Gulf ports over the north
Atlantic ports on the basis of the then existing level of rates. If
that were. the desideratum it is difficult to understand why these
differentials have not varied with the exceedingly large variation in
rates. In making this observation the board does not concur in the
theory that a carrier is justified in burdening a port with a differen-
tial for the sole and only reason that the cost of operation from that
port is greater than from some other port. . It is obvious to the board
that many elements, such as volume of traffic, competition, distance,
advantages of location, character of traffic, frequency of service, and
others are properly to be considered in-arriving at adjustment of rates

-as between ports; but even assuming that the theory advanced is
valid it is plain from the facts in this case that it had not been
adhered to by the carriers.

P
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Counsel for the south Atlantic ports raises the .point that should
the board countenance a continuance of the present or any differen-
. tials such action would be in contravention of article 9, section 1,
of the Constitution of the United States, which proh1b1ts preferrmg
a port in one State over a port-in another State. The fallacy of this
contention, however, is sufficiently demonstra,te‘ad by decisions of the
United States Supreme Court. (See State. of . Pennsylvania v.
W heeling-Belmont Bridge Co., ¢t al., 59 U. S. 421 ; South Carolina v.
Georgia, et al., 93 U. S. 4; A'r'mow Packing Oo v. United States,
209 U. S. 56.)

It was also urged upon the board by counsel representmg North
Atlantic interests that.inasmuch as many of the carriers do not
operate from more than one district they can not be held accountable
for any undue discrimination which may result from the existing
rate situation. Counsel for the South Atlantic and Gulf interests
contend, on the other hand, that although many of these carriers do
not operate from more than one district, they are nevertheless re-
sponsible for the alleged undue discrimination. An examination of
cases cited by counsel reveals that they involve railroad transporta-
tion, privileges local to a particular railroad, and through joint rates,
all of which present different.facts from those here present. It is
established by this record that these common carriers by water.
possessing the ability among other things to shift vessels from one
port to another, voluntarily met and entered into a definite agree-
ment that the differentials against certain ports should be such and
such, and that none of the carriers, no matter from which ports they
operated should depart from those differentials while a party to
such agreement. In view of the disposition we are making of this
case, however, we-do hot deem it necessary to pass upon this ques-
tion; but we take this occasion to state that in considering such a
" question the totally different conditions arising in water transporta-
tion as compared with railroad transportation should not be lost
sight of:

Against the objection of counsel for the North Atlantic lines evi-
dence was admitted which tended to show that in other trades, for
example, the trans-Pacific and West Indies trades, distance to a large
extent is disregarded in rate making. While we deem this evidence
admissible in a proceeding of this character, yet its probative force
may or may not be considerable, and we do not consider it to be our
province or right to adjust rates in this particular trade on a basis
which obtains in other trades in which there may be present entirely
different circumstances and conditions with regard to cost of opera-
tion, character of cargoes, competitiori, and other matters. Ac-
cordingly, the failure to show similarity of conditions in the trades
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in these respects derogates greatly from the value of evidence ad-
duced on this point.

The South Atlantic and Gulf 1nterests contend that because par-
ities are accorded to certain commodities the carriers should be com- -
pelled :to grant parities on other commodities. The Norfolk Port
Commission, on the other hand, takes the position that the carriers
should establish the existing differentials on all these parity com-
modities thereby eliminating all parities. Both of these contentions
overlook the great difference in circumstances surrounding the pres-
ent parity commodities and nonparity commodities. They also over-
look the different operating conditions with respect to the three
districts, and that there are many things which the carriers for
traffic and business reasons may do which the board can not legally
compel them to do. '

Permeating the record in this case is the thought advanced pri-
marily by counsel for the Port of New York Authority and the
New England ports that rail-and-water rates from Central Freight
Association. territory to foreign destinations should be equalized
through all these ports. Without attempting to pass upon this mat-
ter, which is manifestly beyond the scope of the board’s jurisdiction,
the board can only state that in the great public interest it would
seem obvious that rate structures should be so made as to permit
the flow of traffic to pass through as many ports as the economies of
transportation and distribution will allow.

After consideration of all the facts, circumstances, and evidence of
record in this proceeding, the board concludes and decides that com-
plainants in docket No. 23 have not shown that the existing differen-
tials and rates applicable to the foreign ports herein involved unduly
prejudice South Atlantic ports in favor of North Atlantic ports,
in violation of section 16 of the shipping act; that complainant in
docket No. 25 has not shown that the maintenance of the same rates
from Atlantic and Gulf ports to said foreign ports on so-called parity
commodities constitutes ari undue prejudice or unjust discrimination
against the port of Norfolk, in violation of sections 16 and 17 of
the shipping act, and that the evidence submitted in docket No. 26
fails to show the present rate adjustment between North Atlantic,
South Atlantic, and Gulf ports to be unduly prejudicial or unjustly
discriminatory, in violation of sections 16 and 17 of the shipping act.

Having disposed of the discriminatory phase of the case there re-
mains for consideration the steamship conference situation. Accord-
ing to the record the North Atlantic conferences are composed of
regular lines operating between North Atlantic ports and United
Kingdom .and European ports, the -two North Atlantic-United
Kingdom freight conferences having been organized in 1918 and
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1919, and the North Atlantic-Continental. freight conference on
March 9, 1922. The South Atlantic Steamship Conference, em-
bracing the regular lines operating from South Atlantic ports, was
organized on March 11, 1920, and the Gulf Shipping Conference,
(Inc.), was organized on March 13, 1920. The general purpose of
these conferences is to establish and observe conference rates, rules
and regulations directly affecting the trade.

In April, 1920, the conferences above named met and entered into
an interlocking arrangement or agreement for the avowed purpose
of effectively controlling the acts of member carriers from all Atlan-
tic and Gulf ports with respect to rates. It was at this meeting that
differentials against the South Atlantic and Gulf ports were adopted
and also the parity and neutral commeodity lists. Apparently the dif-
ferentials were ‘the hub of the tripartite conference agreement,in the
absence of which there would in all likelihood not have been any
joint agreement. It is clear from the record that there was very
little, if any, consideration given to the interests of the shipping
public in negotiating the agreement. The point is made that the
South Atlantic and Gulf lines consented to the differentials in ex-
change for the agreement on the part of the North Atlantic lines to
permit the former to charge rates on a parity with the North Atlantic
rates on certain commodities, most of which are indigenous to South
Atlantic and Gulf ports. It is very doubtful whether the South
Atlantic or Gulf lines fully realize the probable effect of their action
with regard to future adjustments of rates. In any event, they have
at subsequent meetings of the three conference groups sought to have
the differentials modified or abolished. An outstanding feature of the
agreement is that the differentials can not be changed except by the
unanimous vote of the three parties. The result is, so long as the
North Atlantic regards the differential as favorable to itself and
withholds its required consent the other two parties are powerless to
change the situation. In other words, the practical result is that the
South. Atlantic and Gulf lines have irrevocably bound themselves to
apply the differentials.

It is urged that the tripartite conference agreement and pro-
cedure of the joint conference meetings is based on voluntary action.
This may be substantially true with respect to new matters which
come before the conference for adoption, but when a rate or rule is
once adopted and one party consistently and selfishly refuses to
cast its consenting vote which would remove or change that rule
or rate the conference to all intents and purposes ceases to be
voluntary. Representatives of conference members from all three
port groups admitted that the existing differentials against the
South Atlantic and Gulf ports were uneconomic or unfair, but
nevertheless efforts to revise them have been futile by virtue of the
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present conference situation. It is therefore obvious that the dif-
ferential situation is effectively controlled by the North Atlantic
lines. In this connection it should be pointed out thit the mem-
bership of the North Atlantic conferences is predominantly foreign.
This foreign membership with votes outnumbering by far those
of the American members, dominates the tripartite conference and
the rates applicable to American commodities moving in American
bottoms from American ports. The result is effective control by
foreign lines of an extensive portion of our commerce and of much
of our shipping. Manifestly, in view of the responsibility 1mposed
in it for the upbulldmg of an American merchint marine, this
situation calls for unequivocal action on the part of the board.

Section 15 of the shipping act, 1916, enjoins upon common cat- -
riers by water subject to the act the duty of filing with the Shipping
Board agreements of the character now under consideration. The
term “agreement” as used in that section is stated to iiiclude
understandings, conrerences, and .other arrangements whether oral
or written. Paragraph 2 of said section provides:

The board may by orde;' disapprove, c's:ncel, or modify any agreement or
any quiﬂcation or cancellation thereof whether or not previously approved
by it that it finds to be * * * unfair as between carriers, shippers,
* * * or ports, or to operate to the detriment of ‘the commerce of the
United States.
and paragraph-3 provides:

It shall be unlawful to carry out any agreement or any portion thereof
disapproved by the board.

Upon the record in this case the board finds that the existing
tripartite arrangement or agreement between the North Atlantic,
South Atlantic, and Gulf conferences and the steamship lines
operating from ports on the North Atlantic, South Atlantic. and
Gulf coasts of the United States to the forelgn ports hereinbefore
mentioned, is unfair as between carriers and is detrimental to the
commerce of the United States.

Appropriate orders will be entered.
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ORDERS-

At a GENERAL SESSION of the UNITED STATES
SHIPPING BOARD, held at its officé in Washington, -
D. C,, on the 20th day of January, 1925.

‘Docket No. 28

Port Utllities Commission of Charleston, S. C., &t al. v. The Carolina
Compény, et al

This case being at issue upon complaint and answers on file, and
having been duly heard and submitted by ‘the partles, and full
investigation of the matters and things involved having been had, -
and the board having, on the date hereof, made and filed' a report
contalnmg its findings of fact and conclusions thereon, which said
report is hereby referred to and made a part hereof;

It is ordered, That the complaint in this case be, and it is hereby,
dismissed. .

By the board.

[sEAL] ' Carr P, KreMER,

: Seoretary.

Docket No. 25
Norfolk Port Commission v. ‘Algerian-Amerl_(‘:an Lines, et al

This case being at issue upon complaint and answer on file, and
having been duly heard and submitted by the parties, and full
investigation of the matters and things involved having been had,
and the board having, on the date hereof, made and filed a report
contalmng its ﬁndmgs of fact and conclusions thereon, which said
report is hereby referred to and made a part hereof;

1t is ordered, That the complamt in'this case be, and it is hereby,
dismissed.

By the board. :
[sEAL] Cary P. KreMER,
' ~ Secretary.

Docket No. 28

Port Differential Investigation

It appearing, That by order dated August 5, 1924, the board
instituted an investigation with a view to determining whether and
to what extent, if any, rates, charges, and practices of carriers sub-



ject to the shipping act, in respect to transportation of freight traffic
from North Atlantic, South Atlantic and Gulf ports of the United
States to United Kingdom, Baltic Scandinavian, Continental Euro-
pean, Portuguese-Spanish, Mediterranean, and/or Adriatic, Black
Sea, and Levant ports are unduly prejudicial to, or unduly preferen- .
tial of particular ports, persons, or traffic, or un]ustly discriminatory,
or otherwise unlawful, and to making such findings and order or
orders as might appear proper in the premises; and

It further appéearing, That full investigation of the matters and
things involved has been made, and that the board, on the date hereof,
has made and filed a report containing its ﬁndmgs of fact and con-
clusions thereon, which said report is hereby referred to and made
a part hereof:

It is ordered, That this proceeding be, and it is-hereby, discon-
tinued.

By the board.

[sRAL.] CarL P. KrREMER,

Secretary.

Docket No. 26
Port Differential Investigation

W hereas the board instituted an investigation into certain rates,
charges, and practices of common carriers by water operating from
North Atlantic, South Atlantic, and Gulf ports of the United States
to United Kingdom," Baltic Sca.ndmavmn, Continental European,
Portuguese-Spanish, - Mediterranean, and/or Adriatic, Black Sea,
and Levant ports; and

W hereas upon the record in that case, embracing facts and circum- -
stances with reference to the joint or tripartite conference arrange-
ment or agreement between said carriers in respect to rates, charges,
and practices in connection with transportation of freight traffic
from North Atlantic, South Atlantic, and Gulf ports to said foreign
ports, the board found that said joint or tripartite conference ar-
rangement or agreement is unfair as between carriers and operates
to the detriment of commerce of the United States, within the mean-
ing of section 15 of the shipping act; now, therefore, be it, and it is
hereby,

Ordered, That said joint or trlpartlte conference arrangement or
agreement be, and it is hereby, disapproved and canceled

By the board.

[sEAL.] CarL P, KREMER,

Secretary.



"UNITED STATES SHIPPING BOARD
Docker No. 22
CONTINENTAL ROOFING & MANUFACTURIN G COMPANY

v.

BALTIMORE AND CAROLINA STEAMSHIP COMPANY
Submitted November 11, 1924. Decided March 3, 1925

Rate. on prepared.roofing paper, in.carloads, from Baltimore, Md., to Miami,
Fla., not shown to be unduly- or unreasonably prejudicial. Complaint dis-
missed.

James B. McNally, for complainant.
L. Vernon Miller, for respondent.
G. B. Cromwell, for Certainteed Products Corporation, intervener.

ReporT OF THE Boarp

Complainant is a corporation organized under the laws of the
State of Maryland and is engaged in the manufacture of prepared
roofing pap{ar at Baltimore. By complaint seasonably filed it alleges
that the commodity rate of the respondént carrier applicable to car-
load shipments of its product from Baltimore to Miami, Fla., is un-
duly an/d unreasonably prejudicial, in violation of section 16 of the
shipping act. The board is requested to effect a discontinuance of
said-alleged violation. No.issue as to the reasonableness of ‘the rate
attacked is raised. Rates will be stated in cents per 100 pounds.

" The complainant is the only manufacturer of prepared roofing
paper at Baltimore. Its principal competitors for Florida business
are located at York, Pa., chief of whom is the Certainteed Products
Corporation, an intervener in this proceeding on behalf of the car-
rier. Other competing manufacturers who ship to Miami via Balti-
more and the respondent Baltimore & Carolina Steamship Company
are located at Rowlandville, Md., and Erie, Pa. On carload ship-
ments originating at each of these competing rail points the re-
spondent maintains a proportional rate of 41 cents for its service
from Baltimore to Miami, as is shown by applicable tariffs filed
with the Interstate Commerce Commission and made a part of the ~
record in this proceeding. In the case of both York and Rowland-
ville, this proportional rate results in an equalization of the through

74 10U. 8. 8. B.
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rail-and-water rate with the local port-to-port rate from Baltimore
of 55 cents under attack. This equalization is asserted to be in
keeping with the general practice of the respondent to group rail
points within a radius of 60 miles from Baltimore and to accord
them such proportional rates to Miami and other southern ports of
call as will maintain them -practically on a parity with Baltimore.
The present local port-to-port rate of 55 cents complained of and
the proportional rate of 41 cents are reductions from 6314, cents and
49, cents, respectively, which it appears were made as a result of
solicitation by the manufacturers of prepared roofing paper at York
for a lower through rate from York to Miami in order to meet New -
Orleans competition. This competition existed by reason of the
opening of a roofing material manufacturing plant at New Orleans
and the inauguration of service from that port to Miami by the Gulf
& Southern Steamship Company.

According to the record, the Gulf & Southern Steamship Com-
pany has discontinued operation to Miami and the New Orleans
manufacturer is not now a competitor of importance. Inasmuch as
the respondent is the only carrier by water operating dirvect from
Baltimore to Miami, and as its carload rates on prepared roofing
paper to Miami are lower than via other routes, practically all of
the shipments from Baltimore territory to that port are made over
its line. Via the Merchants & Miners Transportation Company
and the Clyde Line, with transhipment at Jacksonville, the carload
rates from York and Baltimore are 67 cents and 6314 cents, respec-
tively, and a rate of $1.07 applies on this commodity from both
York and Baltimore when moving via rail.

In support of its contention that the local port-to-port rate of 55
cents is unduly and unreasonably prejudicial, the complainant relies
chiefly upon a. comparison of that rate with the respondent’s pro-
portional rate of 41 cents accorded competitors’ shipments originat-
ing at the rail points indicated. Stress is laid upon the amount of
the differential between them, which, it is claimed, is of itself suffi-
cient to warrant a charge of undue prejudice. Comparisons of this-
differential with those existing between local and proportional rates
of the respondent from Baltimore to Miami applicable on other com-
modities are also made. Four of the commodities thus used, namely,
slate. roofing, asbestos tile, asbestos roofing, and wooden shingles,
are shown to compete with prepared roofing paper; but in respect
to each the local rate from Baltimore to Miami is the same or
higher than the local rate on prepared roofing paper, and no effort
is made to predicate the alleged undue prejudice upon comparison
of the respective local rates. In addition, the complainant sets forth

1 U.8.8.B.
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the respondent’s local port-to-port rate and the water proportional
of through rail-and-water rates on carload shlpment .of prepared
roofing paper to Charleston, S. C. The comparison advanced in this
respect may be summarized by the following table: :

To

t
Miami Charleston
From
Respond Respond-
Local | Through Local |Through
port to | rail and p?-gp:r port to | rail and p?gp:r
port | water | Thional | POt | Water | “tiopg]

Attention is directed by the complainant:to the fact that while
the difference between the local water rate and the water component
of the through rail-and-water rate in connection with shipments
to Miami is 14 cents, the difference between the corresponding rates
to Charleston is but 3 cents, or a spread of 11 cents. This spread
is urged upon the record as conclusive of the undue prejudice
alleged, notmthstand1ng recognized dissimilarity between the ports
and competitive carrier, conditions. As to the rate which the com-
plainant conceives should be established in lieu of the one attacked,
it is indicated that as on shipments from Baltimore to Charleston
the local port-to-port rate is 814 cents under the through rate from
York to Charleston, the local port-to-port rate to Miami should be
814 cents under the York to Miami through rate, or 4614, cents in-
stead of 55 cents. No contention is 'made, however, that the rate
complained of is unduly prejudicial when compared with the corre-
sponding local port-to-port rate to Charleston.

The above is a résumé of the complainant’s case, and the defense
of the carrier is confined within the scope thereof. It will be seen
that in its entirety the evidence relied upon to establish the undue
prejudice alleged is based upon comparisons of local rates on the
one hand and proportional rates on the other, and no attempt is
made to attack the lawfulness of the rate assailed by comparison .
with a rate of like -character.

While recognizing that a comparison of a local port-to-port rate
with the water component of a through rail-and-water rate not
subject to the jurisdiction of this board is of some value, yet it is
also recognized that standing alone a difference between such rates
can not be considered as determinative of the lawfulness or unlaw-
fulness of the local rate. Manifestly, widely dissimilar conditions

1 U.8.8.B.
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enter into the establishment and maintenance of these two classes
of rates.

After examination of all the facts and circumstances of record in
this proceeding, the board concludes and decides that the rate com-
plained of has not been shown to be unduly or unreasonably preju-
dicial in violation of section 16 of the shipping act, as alleged. The
complaint, therefore, will be dismissed.

An order will be entered accordingly.

1U.8. 8. B.



ORDER

At a Session of the UNITED STATES SHIPPING
BOARD, held at its office in Washington, D. C., on the
3d day of March, 1925

Formal Complaint No. 22

Continental Roofing &.Manufacturing Company ». Baltimore and Carolina
Steamship Company

This case being at issue upon complaint and answer on file, and
having been duly heard and submitted by the parties, and full inves-
tigation of the matters and things involved having been had, and the
Board having, on the date hereof, made and filed a report contain-
ing its conclusions and decision thereon, which said report is hereby
referred to and made a part hereof:

It is ordered, That the complaint in this proceeding be, and it is
hereby, dismissed.

By the board.

[sEAL] (Sgd) Carr P. KrEMer,

Secretary.



UNITED STATES SHIPPING BOARD

Docker No. 24
AMERICAN PEANUT CORPORATION

V.

MERCHANT & 'M_INERS TRANSPORTATION COMPANY,
OLD DOMINION TRANSPORTATION COMPANY, AND
PHILADELPHIA & NORFOLK STEAMSHIP COMPANY

Submitted May 25, 1925. Decided June 23, 1925

Rates on peaputs from Norfolk to Baltimore, Philadelphia, New York, and
Boston not shown to be unduly prejudicial, but certain of said rates unjust
and unreasonable. Reasonable maximum rates for the future prescribed.

. R. Marshall, for complainant.

F. W. Gwathmey, for respondents.

H. J. Wagner, for Norfolk-Portsmouth Freight Traffic Commis-
sion.

ReporT oF THE Boarp

Exceptions to the proposed report in this case were filed on behalf
of each of the parties and have been given careful -consideration.

The complainant is a corporation organized and existing under
the laws of the State of Virginia, and is engaged in buying and sell-
ing peanuts, with its principal office at Norfolk, at which place it
has warehouses and a plant for shelling and cleaning its produet.
By complaint seasonably filed it alleges that the respondents main-
tain and apply to carload and less-than-carload shipments of pea-
nuts from, Norfolk to Baltimore, Philadelphia, New York, and Bos-
ton, according as they operate, rates which are unduly prejudicial in
violation of section 16 of the shipping act and unjust and unrea-
sonable in violation of section 18 of that statute. The board is re-
quested to effect a discontinuance of said alleged violations, to estab-
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lish nonprejudicial and reasonable maximum rates for the future,
and to award reparation. In regard to reparation, however, no evi-
dence was offered at the hearing, and in the opening brief the com-
plainant states it desires to forego its demand therefor. Rates will
be stated in cents per 100 pounds.

With respect to its rates on peanuts from Norfolk to Baltimore
here involved, the respondent Merchants & Miners Transportation
Company questions the jurisdiction of the board on the ground that
Chesapeake Bay is not a part of the high seas. In this connection
it is to be observed that with regard to common carriers by water
engaged in interstate transportation on regular routes from port to
port, section 1 of the shipping act brings within our jurisdiction all
such carriers operating on the high seas or the Great Lakes. An
examination of court decisions and authorities reveals that the term
high seas has been variously interpreted. In some instances it has
been construed to apply only to the open ocean.capable of interna-
tional commercial use and in others to embrace rivers, its meaning
being determined by the purpose to be accomplished by some par-
ticular statute. Bearing in mind that one of the primary purposes
of the shippingact is to regulate port-to-port transportation between
States, and that in describing the waters upon which such transporta-
tion should be regulated Congress went so far as to include the
Great Lakes, we think it clear that Chesapeake Bay is to be regarded
as “ high seas” within the meaning of the act.

In support of its contention that the rates attacked are unduly
prejudicial within the meaning of section 16, the complainant and
the Norfolk-Portsmouth Freight Traffic Commission, intervener, set
forth comparisons of said rates with those maintained and applied
to Baltimore, Philadelphia, New York, and Boston from Savannah,
Ga. As shown by the record, however, but one of the respondents,
the Merchants & Miners Transportation Company, operates from
Savannah; and of the ports of destination involved but one (Balti-
more) is served from both Savannah and Norfolk by this carrier.
So far as the issue of unjust prejudice is concerned, therefore, it
would necessarily be confined to the rates of the Merchants & Miners
Transportation Company if that issue were not concluded for an--
other reason. According to the record, the peanuts shipped from
Savannah and from Norfolk are of an entirely different variety and
are used for separate and distinct purposes, While disputed by the
complainant, the fact as established by the weight of the evidence
adduced is that there is no competition of importance between the
peanuts shipped from the two ports. Such being the case further
consideration of the claim of unjust prejudice must be denied.

Upon the issue of the reasonableness of the rates on peanuts from
Norfolk, comparisons of rates applicable to that commodity from

11.8 8. B.
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Savannah and of the relative distances involved are advanced by the

complainant. These comparisons are summarized in the following
table : ’

To—

From—
Baltimore Philadelphia New York Boston
Norfolk:
Carrier_._........._... M. & M. T.Co...[| P. & N. S. 8. Co..| O. D. Trans. Co..| M. & M. T. Co.
Distance ..o 198 miles 209 miles__.__..... 336 miles._........| 597 miles.
Rate, carload (shelled | 3114 cents.__. 38cents._._..__... 38cents_... 4134 cents.
or unshelled).
Rate, less carload | 4506 cents. ... 5845 cents._ ... 5814 cents. .. --| 62 cents.
(shelled or unshelled).
Savannah:
Carrier..............__ M. & M. T.Co..| M. & M. T. Co...| Ocean 8. 8. Co__..| Ocean 8. S. Co.
Distance _.._...__.__... 715 miles. . ...__. 772miles_ ... 806 miles.___.._.... 1,057 miles.
Rate, carload—
Shelled____...._._.. 31ents_ __.oooemon 31 Cents. . _oxoneee 31 cents. . _-...... 34 cents.
Unshelled.......... 37% cents. _....... 37% cents......... 37}% cents.__......| 40 cents.
Rate, less carload— |
elled__......._._. 3lcents. . . ...... 3lcents.. ........ 3lcents.__....._.. 34 cents.
Uanshelled__.._..__. 546 cents_........ 5414 cents. ._...... 54%% cents. ... *...| 58 cénts.

All rates exhibited above include marine insurance. Those from Savannah also include a terminal
charge of 2}4 cents per 100 pounds. :

As none of the respondents operates from Savannah to New York
or: Boston, the complainant has used the rates of the Ocean Steam-
ship Company for comparison with the rates of the respondent Old
Dominion Transportation Company and Merchants & Miners Trans-
portation Company from Norfolk to those ports. In this connection
also, as no service from Savannah is maintained by the respondent
Philadelphia & Norfolk Steamship Company, the rates of the
Merchants & Miners Transportation Company are used by the com-
plainant to contest the reasonableness of the rates from Norfolk. The
rates on shelled peanuts from Savannah are any quantity, and class
rates are applied on the unshelled product from that port. On the
other hand, the rates from Norfolk are carload and less-than-carload
and are applied without regard to whether the peanuts are shelled:
or unshelled. Reduced to a ton-mile basis, a comparison of the ap-
proximate earnings in cents produced by the rates shown above is
as follows: '

From— Baltimore Philadelphia New York ) Boston

Lessthan Lessthan Lessthan| ~o Less than
Carload carload Carload carload Carload carload Carload carload

Norfolk: Shelled or | Cents Cents -| Cents | Cents | Cents Cents Cents Cents’

unshelled. . .| 0.0318 0. 0459 0. 0254 0. 0391 0. 0226 0. 0348 0: 0139 0. 0207
Savannah: .
Shelled. ... - . 0087 . 0087 . 008 008 . 0077 . 0077 0064 0064

Unshelled .22 0104 [ 015 | [0097 | .01 | 0083| 013 | 0075 |  .0100

1 U.S.S.B.
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From the above analysis it is seen that to the respective ports of
destination the per-ton-mile earnings on shelled peanuts from Nor-
folk are in some cases five times as great as from Savannah and in
no case less than two times as great. Even as respects unshelled pea-
nuts upon which the higher class rates are applicable from Savannah,
the per-ton-mile earnings range from 1.8 to three times as great from
Norfolk as from Savannah. Aside from general statements that rates
from South Atlantic ports are depressed by schooner competition
under those from Norfolk and that the cost of service is greater from
Norfolk than from Savannah, no evidence of moment was presented
by the respondents which tends to explain the disparity in per-ton-
mile earnings over and above that sanctioned by the principle that
such earnings should be more for a shorter than for a longer distance.
Admission was made by respondents’ witness that peanuts are not
affected by schooner competition, and a comparison of rates on many
other commodities from Savannah and from Norfolk does not show
a depression which corresponds with the difference in the rates on
peanuts from those ports. As brought out by the evidence, the claim °
of greater cost of service from Norfolk is based on the fact of more
sailings from that port than from Savannah. It would therefore
seem that the greater cost referred to is gross and is dissipated by
the greater tonnage which is affirmed to be carried. ‘

Effort was made on behalf of the Merchants & Miners Transpor-
tation Company to show that its rates on peanuts from Savannah to
Baltimore and Philadelphia, and from Norfolk to Baltimore are
paper rates. This contention is attacked by the complainant on the
grounds that it ‘is predicated upon a period covering the first five
months of 1924 only, that such period is not representative and that
a check for another or a longer period of time would show a sub-
stantial movement from Norfolk. To accept as a fact that the rates
from Savannah to Philadelphia are paper rates, of course, emphasizes
the disparity between such rates and those of the Philadelphia &
Norfolk Steamship Company from Norfolk to that port under at-
tack. Further in this connection it is testified by witness for the
Merchants & Miners Transportation Company that his company does
not solicit shipments of peanuts from Norfolk to Baltimore, and by
witness for the complainant that in the event the Merchants &
Miners Transportation Company rates on peanuts from Norfolk to
Baltimore were reduced that carrier would be preferred over a com-
peting carrier now patronized. ~

In addition to its contention that the rates on peanuts from Nor- .
folk are unreasonable by comparison with corresponding rates from
Savannah, the complainant relies upon comparisons of the com-
modity rates on peanuts under attack with applicable class rates on
that product from Norfolk, and with effective commodity rates on
other articles from Norfolk.

1U0.8.8. R
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According to their tariffs, the Southern Classification-governs rates-
of the Merchants & Miners Transportation Company, Philadelphia
& Norfoik Steamship Company, and Old Dominion Transportation
Company from Norfolk to Baltimore, Philadelphia, and New York,
respectively, while thie Official Classification governs the rates of the
Merchants & Miners Transportation Company from [Norfolk to
Boston. Peanuts are rated sixth class carload and fourth class less
carload by the Southern Classification, and fourth class carload and
third class less carload by the Official Classification. N orﬁmlly, there-
fore, class rates as indicated would apply to. shlpmentsL of peanuts
from Norfolk to the designated ports of destination. All of the re-
spondents have taken this article out of its respective class rate basis,
however, and have assigned commodlty rates to be charged thereon.
Ordinarily such action by.a carrier denotes a substantial movement
of the commodity removed from the class rate status, and generally
the commodity rate assigned is somewhat lower than the class rate
which it displaces. In this connection it appears from%the record
" that except to Boston the rates on péanuts from Norfolk involved in
this proceeding are greatly in excess of the class rates. ‘|

Exhibits submitted on behalf of the complainant show rates:in
effect from Norfolk to Baltimore, Philadelphia, New ]York and
Boston on a large number of articles which have been removed by the
respective respondents from the sixth and fourth classes of the
Southern Classification and from the fourth and third classes of the
Official Classification and given commodity rates as has been done in
regard to peanuts. With the exception of the rates on peanuts and
one other article, each of the commodity rates shown is| as low or
lower than the corresponding class rate. In respect to two articles
only are the effective commodity and corresponding class rates the
same. The average percentage relationships which the commodlty
rates included in these exhibits bear to the class rates from Norfolk
to the ports of destination involved in this complaint, together with

the respective per ton-mile earnings, are given below: ‘l

Philadelpbia | Ar
Baltimore (M. New York (O. | Boston (M. &
B (1) £ ()1 1 7 T, & M. T. Co) (P. &CI;I.)S. 8. D. Trans. Coj| M. T.Co)

Number of articles exhibited as re-
moved by respondents from class to
commodity basis.._ ... 27 21 18 [

Average percentage of commodity rat‘es X
to class rates (except peanuts):

Carload. oo cieiaiees 74.2 74.9 79.3 60.2
L:ss carload il earniny toantay s 72.7 72.3 68.6 45.0
age per-ton-mile earning (cents): .
Avercgr]gJa&‘- .[i ........ 8 ( .- . 0194 . 0138 . 0137 .,0108
Less carload . 0284 . 0198 .018 . 0094
Percentag ‘of commodity to class rate
e 121.2 128.2 131.0 79.8
Tess carload. .. IIIIIL Tied 1444 o || ee2
Per-ton-mile earn{ng (cents) -
Carload. ..o . 0318 . 0254 . 0228 | 0139
Less ¢arload....... faeeecccaanaan . 046 . 0391 .0348 | . . 0208
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Classification ratings are generally the highest which a particu-
lar article should bear under normal conditions, and it may be
stated as a matter of accepted principle that to assign an article a
commodity rate which is higher than its applicable class rate is
indicative of some unusual circumstance or circumstances incident
to the transportation of that article which specially justifies the in-
creased rate. No reason-appears of record which in this relation .
would establish that from a transportation standpoint any excep-
tional conditions attend the respondents’ carriage or handling of
peanuts, or why, in their removal from a class to a commodity basis,
they were not entitled to the same treatment as was given generally
to other articles to which commodity rates were assigned.

Although the greater part of the volume of peanuts from Norfolk
to the ports of destination involved in this complaint is from interior
points and on through rail-and-water rates, it is shown there is a sub-
stantial and year-round movement of this commodity from Norfolk
on port-to-port rates. Shipments-of shelled-and unshelled peanuts
are made from Norfolk in about equal proportion. The value of.
shelled peanuts is shown to be slightly léss than 10 cents per pound,
and that of the unshelled product is indicated to be generally less
than and in few instances more than the respective values of other
enumeérated commodities in regard to which the respondents’ rates
from Norfolk to Baltimore, Philadelphia, New York, and Boston
are lower. According to their character as shelled or unshelled, they
are shipped in burlap bags of uniform size, are easily and com-
pactly stowed, and give rise to few claims for loss and damage. The
evidence 1nd1cabes that a bag of shelled peanuts ,weighs from 115 to
125 pounds and measures about 3 cubic feet, while a bag of the
unshelled product weighs from 85 to 100 pounds and occupies ap-
proximately 614 cubic feet of space. Per ton of 2,000 pounds their
bulk is, shelled, 60 to 70 cubic feet, and unshelled, 134 to 160 ¢ubic
feet, both classes measuring in excess of a measurement ton of 40
cub1c feet. Mamfestly, this element of bulk as between the two
classes of peanuts is entitled to consideration, notwithstanding the
respondents’ present rates from Norfolk are applied to shelled and
unshelled peanuts indifferently. Regarding their bulk as compared
to that of other commodities, there is included in the record state-
ments by the Philadelphia & Norfolk Steamship Company intended
to show that per measurement ton the average earning for all com-
modities carried is considerably in excess of that for unshelled pea-
nuts. In respect to shelled peanuts the record is definite that from
the standpoint of bulk they compare favorably with coffee, sugar,
beans, and potatoes, in regard to all but one of which lower rates

1U.8.8.B.
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are effective via the respondents’ lines from Norfolk to each of the
ports of destination involved.

Except on less-than-carload shipments to Philadelphia, the rates
under attack are the same or slightly lower than the rates on peanuts
published and maintained by rail carriers operating from Norfolk
to Baltimore, Philadelphia; New York,and Boston. These contempo-
raneous rail rates are on a commodity basis, and except to Baltimore
reflect certain differentials under ratings published in Exceptions to
the Southern and Official Classifications. In the case of the less-than-
carload rate of the Ph11adelph1a & Norfolk Steamship Company to
Phlladelphla which exceeds the corresponding rail rate, witness for
that carrier asserts the same is out of line, and should have been
constructed on a.3-cent differential under the léss-than-carload rate
via rail. As thus constructed, the rate of 5814 cents complained of
would be reduced to 5314 cents, and be in consistent alignment with
the other rates of the respondents in respect to the rail rates. Ob-
viously, the rates of the respondents on peanuts complained of in
this proceeding were established and are maintained in close rela-
tion to the corresponding rail rates. From our review of the record
as a whole we are constrained to the belief that such relation is the
principal if not the only consideration which governed, and that
other and pertinent factors peculiar to transportation by water were
disregarded. That rail rates are not to be regarded as a criterion or
measure of water rates has been affirmed by the board in two cases
previously decided by it. (Wool Rates from Boston to Philadelphia,
1U.S. S. B. 20, 21; Boston Wool Trade Assn. v. Merchants & Miners
Transportation Co., 1 U. S. S. B. 24, 29.)

According due consideration to all of the factors pertinent to the
issues 1nvolved and the facts and circumstances of record, the board
concludes and decides that the rates complained of have not been
shown to be unduly prejudicial, but that certain of said rates are,
and for the future will be, unjust and unreasonable in violation of
section 18 of the shipping act, to the extent that they exceed the
rates shown below, which we determine and prescribe as just and rea-
sonable maximum rates for application by the respondernts to this
traffic in the future:

1U.8.8.B.
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Reasonable mazimum rates on peanuts from Norfolk to Baltimore, Philadelphia,

New York, and Boston

[In cents per 100 pounds] -

Norfolk to—
Baltimore Philadelphia New York Boston
Less than Less than Less than Less than
Carload carload Carload carload Carload carload Carload carload
Peanuts, shelled, not
salted, in bags,
boxes, or barrels,
except in glass or
earthenware________ 2614 3644 33 44 3% 45 39 49
Peanuts, unshelled
in bags, boxes, or
barrels....___....__ 314 41 374 47 38 48 . 4% 5134

Minimum carload weight 24,000 pounds. The above rates include
marine insurance, as shown in applicable tariffs of respondents in
effect at the timie of hearing.

An order will be entered accordingly.

1U.8.8 B.



ORDER

At a Session of the UNITED STATES SHIPPING
BOARD,. held at its office in Washington, D. C.; on
the 23d day of June, 1925

Formal Complaint No, 24

American Peanut Corporation v. Merchants & Miners Transportation Com-
pany, Old Dominion Transportation Company, and Philadelphia & Norfolk
Steamship Company

This case being- at issue upon complaint and answer on file, and
having been duly heard and submitted by the parties, and full in-
vestigation of the matters and things involved having been had,
and the board having, on the date hereof, made and filed a report
containing its conclusions and decision thereon, which said report
is hereby referred to and made a part hereof:

1t is ordered, That the Merchants & Miners Transportation Com-
pany, Old Dominion Transportation Company, and Philadelphia
& Norfolk Steamship Company, the above-named respondents, be,
and they are hereby, notified and required to cease, désist, and ab-
stain, on or before July 15, 1925, and thereafter to abstain from
publishing, demanding, or collectlng the rates for. transportation
of peanuts from Norfolk, Va., to Baltimore, Md.,, Phlladelphla
Pa., New York, N. Y., and Boston Mass., herein found unjust and
unreasonable

It is further ordered, That said respondents be, and they are
hereby, notified and required to establish, on or before July 15,
1925, upon one day’s notice to the board and to the general pubhc
by ﬁlmg and posting in accordance with section 18 of the Federal
shipping act and Tariff Circular No. 1 of the board, and thereafter
to maintain and apply to the transportation of peanuts here in-
volved from Norfolk fo Baltimore, Philadelphia, New York, and
Boston rates not to exceed those herein prescribed as reasonable
maximum rates.

And it is further ordered, That this order shall continue in force
for a period of not less than two years from the date when it shall
take effect unless otherwise ordered by the board.

By the board.

[sEAL.] (Sgd.) Roy H. MorriLL,

. Secretary.
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Docxer No. 20
BOSTON WOOL TRADE ASSOCIATION

V.

OCEANIC STEAMSHIP COMPANY AND LUCKENBACH
STEAMSHIP COMPANY, INC.

Submitted Novemberd 13, 1925. Decided December 8, 1925

Routing of shipments via water from port of transshipment to destination,
charging of same through rate theveon as for shipments moving via rail
from said transshipment port, and failure to absorb wharfage, drayage,
and marine insurance charges not shown to have been in violation of ship-
ping act, as alleged. Complaint dismissed.

H. A. Davis for complainant.
 Arthur J. Sm‘a,t?'z/ and Irving H. Frank for Oceanic Steamship
Company.
Frank Lyow for Luckenbach Steamship Company, Inc.

Rerortr oF TaE Boarp

Examiner's proposed report in substantial conformity with the
following was served upon the parties in accordance W1th the board’s
Rules of Practice. No exceptions thereto were filed.

The complainant is a voluntary association of wool dealers
with headquarters at Boston, Mass. By complaint seasonably
filed it alleges on behalf of Brown & Howe, one of its members,
that the respondent carriers diverted certain shipments via a route
other than that established by custom in the: pa,rticula,r trade,
exacted rates thereon in excess of those applicable via the route
transported, and made necessary the payment of certain wharfage
and other charges, thereby subjecting complainant’s member to
undue prejudice, to the payment of unjustly discriminatory rates
and charges, to an unjust and unreasonable practice, and to the
payment of unjust and unreasonable rates and charges, in violation
of sections 16, 17, and 18 of the shipping act. The board is requested
to effect a dlscontmuance of said alleged violations and to award
. reparation.

In regard to that part of the issue raised in respect to the ]ustness
and reasonableness of the rates and charges under section 18 of

86 . 1 U 8 8 B



BOSTON WOOL TRADE ASSO. ¥. O. S. 8. CO. ET AL, 87

the statute, it is observed that in the instant case both of the parties
here respondent were engaged in through transportation from a
foreign country to a destination in the United States. The fact
that incidentally a part of this through transportation was between
ports in thé United States did not change the character of that
portion from foreign to interstate. As section 18 of the statute
conicerns carriers engaged in interstate commerce exclusively, its
inhibitions regarding unjust and unreasonable rates and charges
have no application to this proceeding.

The complaint in this case-is in connection with three shipments
of wool in bond from Sydney, Australia, to Boston, Mass., claimed
to have been arbitrarily diverted by the respondents at San Fran-
cisco from overland rail movements to carriage by water via the
Panama Canal. As established by the evidence of record, these
shipments were transported from Australia in vessels of the Oceanic
Steamship Company to San IFrancisco, where they were trans-
. shipped' and carried to destination by the Luckenbach Steamship
Company. The prepaid rate of $2.551%4 per 100 pounds covering
this through service via San Francisco was the same as that
charged for like shipments by other and competing water carriers
operating direct from Australia to Boston. Out of this rate the
Oceanic Steamship Company absorbed the Luckenbach Steamship
Company rate of 90 cents per 100 pounds. Had the shipments.
moved via rail from San Francisco, this absorption would have
been $1.25 per 100 pounds, or a difference on the three shipments
of $1159.32, which amount is requested by the complainant as
reparation for the alleged exaction of rates in excess of those ap-
plicable 'via the route transported. Incident to the movement of
the shipments via water from San Francisco were charges for addi-
tional marine insurance amounting to $591.72, wharfage charges at
Boston amounting to $72.10, and charges for drayage at Boston
to the complainant’s warehouse amounting to $257.50, all of which
sums are shown to have been paid by the complainant’s member
and are prayed for as an alternative award of reparation. Accord-
ing to the evidence, had the wool been transported overland by rail
the shipments would have been delivéred upon railroad siding at
complainant’s warehouse, thus rendering wharfage and drayage
unnecessary, and of course no marine insurance covering the move-
ment from San Francisco to Boston would have been required.

The bills of lading covering the three shipments, as shown by
copies thereof introduced in evidence by the complainant, contain
no mention of routing beyond San Francisco. On this point con-
siderable of the complainant’s evidence is directed toward the con-
tention that with respect to Australian wool destined Boston via

1U.8.8.B. .
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San Francisco a custom prevailed in the trade of forwarding via
rail from San Francisco, the existence of which custom is relied
upon by the complainant as the basis for the charge of unlawfulness
under the shipping act of the respondents’ action in transporting via
water from San Francisco rather than via rail. Other evidence
introduced by the complainant, however, is directed toward show-
ing that in regard to the three shipments here involved there existed
an oral agreement made prior to the execution of the bills of lading
by virtue of which they were to be forwarded via water from San
Francisco. According to the complainant’s witness furnishing this
evidence, he was the representative of the consignee Brown &
Howe who purchased the wool in Australia and had authority to
arrange for its transportation. As such representative, it is
affimed, he orally agreed with the Oceanic Steamship Company’s
re_pre,sexﬁ;ative in Australia that the routing should be via the Luck-
enbach Steamship Company from San Francisco, with the pro-
vision, however, that the net cost to his principals, for delivery in
their Boston warehouse, should not be more than if the woel moved
from San Francisco 6verland. The fact of such agreement having
been entered into, and its consequence, are questioned by the re-
spondents. . Manifestly, the effect of the complainant’s own evi-
dence in this regard is to negative its claim that the respondents’
actien in routing the shipments via water from San Francisco was
an arbitrary diversion violative of the shipping act.

In regard to its allegation that the rate charged was in,excess of
that, applicable via the route transported and unlawful under the
shlpp,mtr act, the complainant relies upon the fact that out of the
threugh rate the Qceanic Steamship Company absorbed less for
the _sh;p,ments moved overland. It is not seen that thgs circum-
stance supports the allegation, since the rate charged was a through
rate and not a combination rate composed of the sum of local
factors.

Wharfage charges assessed against the shipments for pier use at
Boston were collected by the Luckenbach Steamship Company from
Brown & Howe and remitted to State authorities. These charges are
shown te have been in accordance with a fixed local tariff covering
Boston wharfage rates generally, in which the Commonwealth of
Massachusetts, as owner of the pier at which the shipments were
unloaded, was a participating party. Drayage charges were col-
lected direct from Brown & Howe by teamsters pursuant to ar-
rangement with which the respondents had no connection, Marine
insurance covering the movement from Sydney to Boston is shown
to have been placed upon the shipments involved by Brown & Howe
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under a blanket policy with the insurers. The premiums thereon
were higher than would have been charged had the wool aoved
overland from San Francisco, as, for example, the rate of insurance
paid per $100 valuation was 80 cents, whereas evidence submitted
by the complainant establishes that a rate of 45 cents was applicable
from Sydney to San Francisco at the time the shipments were trans-
ported. On a number of shipments of wool consigned to Brown &
Howe and carried by direct-line steamers from Australia to Boston
during the period covered by this complaint the premium charged
is shown to have been 6214 cents. Similarly as in the case of the
three shipments here in controversy, the marine insurance on these
direct-liné shipments, as well as wharfage and drayage charges, were
not absorbed by the carriers but were paid by Brown & Howe.

Examination of the testimony and exhibits of record indicates that
the service which the respondents held themselves out to perform did
not include wharfage, drayage, or marine insurance as here involved,
and no facts are advanced which tend to show that under the statute
the practice of the respondents in this regard was unjust or unrea-
sonable. TFurthermore, in respect to the undue prejudice and unjust
discrimination alleged, the record evinces no facts that the treatment
extended the complainant’s member either with reference to. these
wharfage, drayage, and marine insurance charges or the rates ex-
acted for the transportation service performed was in any manner
different from that accorded to Boston consignees generally. In
brief, a review of the record shows that the evidence presented by
the complainant in this case and conceived by it to establish the
unlawfulness of the routing, rate, and charges under sections 16 and
17 of the shipping act is directly affected by or intimately involves
the disputed oral agreement referred to by complainant’s witness as
having been entered into by the parties in interest. Whether such
an agreement was entered into, its terms, and other matters looking
to a determination of the contractual relations and rights of the
parties pursuant to it is clearly not within the jurisdiction of the
board to consider.

According due consideration to all the facts and circumstances of
record, the board concludes and decides that the complainant’s mem-
ber 1s not shown to have been subjected to undue prejudice, to the
payment of unjustly discriminatory rates and charges, to an unjust
and unreasonable practice, or to the payment of unjust and unreason-
able rates and charges in violation of sections 16, 17, and 18 of the
shipping act as alleged.

The complaint will therefore be dismissed.

‘An order will be entered accordingly.
1U.8.8.B.



ORDER

At a Session of the UNITED STATES SHIPPING
BOARD, held at its office in Washigton, D. C., un the
8th day of December, 1925

Formal Complaint Docket No. 20

Boston Wool Trade Association v. Oceanic Steamship Company and Lucken-
bach Steamship Company, Inc.

This case being at issue upon complaint and answer on file, and
having been duly heard and submitted by the parties, and full in-
vestigation of the matters and things involved having been had, and
the board having, on the date hereof, made and filed a report con-
taining its conclusion and decision thereon, which said report is
hereby referred to and made a part hereof:

It i3 ordered, That the complaint in this proceeding be, and it is
hereby, dismissed.

By the board.

[seav.] (Sgd.) Roy H. MorriLr,

: Seecretary.



UNITED STATES SHIPPING BOARD

Docxer No. 24
AMERICAN PEANUT CORPORATION

v.

MERCHANTS & MINERS TRANSPORTATION COMPANY,
OLD DOMINION TRANSPORTATION COMPANY, AND
PHILADELPHIA & NORFOLK STEAMSHIP COMPANY

Supmitted October 7, 1925. Decided December 18, 1925

Upon argument original report (1 U. S. S. B, 78) affirmed and proceeding,
as reopened upon petition of Merchants & Miners Transportation Company
for modification of said report, dismissed.

F. W. Guwathmey for Merchants & Miners Transportation
Company.
C. R. Marshall for complainant.

Rerorr oF THE Boarp

In our original report in the instant case (U. S. Shipping Board
Reports, vol. 1, p. 78), specified rates in lieu of those determined
to be unjust and unreasonable were prescribed and ordered to be
established and observed in the future by the respondent carriers in
connection with their respective services from Norfolk to Boston,
New York. Philadelphia, and Baltimore. Such rate changes thereby
directed were made by all of the respondents except the Merchants
& Miners Transportation Company in regard to its service from
Norfolk to Baltimore. Upon petition of that carrier the board
reopened this proceeding for argument upon the question raised as
to the board’s jurisdiction, under the shipping act, over interstate
port-to-port carriers on regular routes on Chesapeake Bay. This -
jurisdictional question was first presented in exceptions filed on
behelf of the Merchants & Miners Transportation Company to the
examiner’s proposed report, and received attention by the board in
its original report in this case as follows:

With respect to its rates on peanuts from Norfolk to Baltimore here in-
volved, the respondent Merchants & Miners Transportation Company questions
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the jurisdietion of the board on the ;ground that Chesapeake Bay is ot a part
of the high seas. In this connection it is to be observed that with i'egard‘ to
common cdiriers by water engaged in interstate transportation o reg‘ﬁlai‘
routes from port to port, séction 1 of the shippinig aét brings withii{-(‘)‘uf jliris=
diction all such carriers operating on the high seas or the Great Lakes. An
sxamination of court decisions and authorities reveals that the term high seas
has been variously interpreted. In some instances it has been construed to
apply only to the open ocean capable of international commercial use and in
others to embrace rivers, its meaning being determined by the purpose to be
accomplished by some particular statute. Bearing in mind that one of the
primary plirposes of the shipping act is to regilate port-to-port transportation
between States, and that in describing the waters wpon which such transporta-
tion should be regulated Congress went so far as to include the Great Lakes,
we think it clear that Chesapeake Bay is to be regarded as “ high seas” within
the meanlng of the act.

At the argument a number of court decisions and authorities were
referred to by petitioner’s counsel in support of the position that the
term “high seas” has had, from time immemorial in this country
and England, a well’ deﬁned and established meaning contrary to
that which we have given it. Among the decisions reviewed was
United States v. (rush, 26 Fed. Cas. 48, wherein Judge Story in
1829 observed that to use the term was—
to express the open unénclosed ocean, or that portion of the sea, which is

without the fawuces terrae on the seaceast, in contradistinetion to that which
is surrounded or enclosed Dbetween narrow headlands. or promontories,

and Warmg v. Clark, 5 How. 440 (1847), wherein of the term “high
seas” it was said: ’

It has frequently been adjudicated in the English common-law courts, since
the restraining statutes of Richard IX and Henry IV were passed, that high
seas mean that portion of the sea which washes the open coast.

The lahguage of the court in Ez Parte Byers, 32 Fed. 404, that
“ These words (high seas) have been employed from time im-
memorial to designate the ocean below low-water mark, and have
rarely, if ever, been applied to interior or land-locked waters of any
description,” was likewise urged upon us.

Reliance is also placed by petitioner upon the definition of the
term “ high seas™ contained in Benedict’s Admiralty (fourth edi-
tion, sec. 160) that—

The high sea, the open sea, are phrases used to distinguish the »eXpange
and mass of any great body of water, from its ma;'gin or coast, its harbors,
bays, creéks, inlets. High seas, in the plural numbér, more properly means
the oceanic mass of waters, which is composed of many subdivisions of seas
and oceans.

These and other decisions and definitions advanced on behalf of
the petitioner have had our painstaking consideration. Upon the
question before us, however, we are directed to the later and more

1U.8.8.B.
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convincing authority of the United States Supreme Court decision
rendered in 1893 and entitled United States v. Rodgers, 150 U. S.
249, in which is discussed at length the character of the Great Lakes
as high seas. In this decision practically all of the cases and text-
writers relied upon by the petitioner receive the attention of the
court, which in its discussion of the point at issue expresses itself
in part as follows: :

If there were no seas other than the ocean, the term “ high seas” would
be limited to the open, unenclosed waters of the ocean. But as there uare
other seas besides the ocean, there must be high seas other than those of the
ocean. * * * We prefer to use it in its true sense, as applicable to the
open, unenclosed waters of all seas, than to adhere to the common meaning
of the term two centuries ago, when it was generally limited te the open
waters of the oecean and of seas surrounding Great Britain, the freedom of
which was then the principal subject of giiscussion.

In its further treatment of the matter before it the court remarks:

The Great Lakes possess every essential characteristic of seas. They are
of large extent in length and breadth; they are navigable the whole distance
in either direction by the largest vessels known to commerce; objects are not
distinguishable from the opposite shores; they separate, in many instances,
Btates, and in some instances constitute theé boundary between independent
nations; and their waters, ‘after passing long distances, debouch into the
ocean. The fact that their waters are fresh and not subject to the tides does
not affect their essential character as seas.

And in addition we find embodied in that decision the statement
that—

Bodies of water of an extent which can not be measured by the unaided
vision, and which are navigable at all times in all directions, and border
on different nations or States or people, and find their outlet in the ocean,
as in the present case, are geas in fact, however they may be designated.

Chesapeake Bay is approximately 200 miles long and commonly
attains a width of 40 miles. * At its ocean outlet between Cape
Charles and Cape Henry it is 12 miles from shore to shore, across
which distance objects are not discernible to the naked:-eye. Along
its borders lie the States of Maryland and Virginia, and over its
surface are navigated vessels of every burden and draft to one of
the important North Atlantic ports of the United States. That
these attributes fully meet the requirements of the definite language
used in the decision referred to and establish its character as high
seas we think unmistakable.

Our consideration has also been given to the contention advanced
on behalf of the petitioner that as Chesapeake Bay is entirely
within the territorial jurisdiction of Maryland and Vitginia, it is
not and can not be high seas. This is likewise the contention of
one of the dissenting justices in United States v. Rodgers (supra),
his objection being couched in the words, “ The difficulty of applying
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the term ‘high seas’ to the lakes arises not from the fact that
they are not large enough, that the commerce which vexes their
waters is not of sufficient importance, but from the fact that they
are within the local jurisdiction of the States bordering upon them.”
He then specifies the boundary lines between the United States
and Canada, and in regard to Lake Michigan, those between the
States of Illinois, Wisconsin, and Michigan. The fact that the
Great Lakes were held by this decision to be high seas necessarily
disposes of the contention that State territorial waters can not be
such. A further judicial recognition that waters within the borders
of a State may be high seas is afforded by United States v. Newark
Meadows Improvement Co., 173 Fed. 426 (1909), wherein it was
determined that notwithstanding the place of an offense was on
territorial waters of the State of New Jersey, yet that place was high
seas. The place of offense in that case wag also stated to be within
New York Harbor, as defined by the Treasury Department under
legislation designed to provide information to navigators of the
location where inland as distinguished from 1nternat10nal rules of
navigation become applicable.

Upon the additional point stressed by counsel that Chesapeake
Bay™is not high seas for the reason that the States of Maryland
and Virginia exercise pilotage jurisdiction thereover, we are mind-
ful of a number of Supreme Court decisions which have consistently
held to the efféct that the States of the Union may legislate and
exercise certain regulatory powers over interstate affairs in the
absence of Federal legislation in relation thereto. On this point
it suffices to note that as late as 211 U. S. 621, the court observes
with approval that— -

In Cooley v. Board of Port Wardens of Pliledelphia, 12 Howard, 292, it was
held that a regulation of pilots and pilotage was a regulation of commerce yvith?n
the grant of the power to Congress, but f’u_rther that “ the mere grant of such
a power to Congress did not imply a prohibition on the States to exercise the
same power; that it is not the mere existence of such power, but its exercise
by Congress, which may be incompatible with the exercise of the same power
by the States, and that the States may legislate in the absence of congres-
slonal legislation.” )

Manifestly the pilotage supervision exercised by the States of
Maryland and Virginia over carriers engaged in interstate commerce
on Chesapeake Bay is sanctioned by this principle. It appears
equally manifest that in the matter of regulation of the rates, fares,
and practices of independent interstate port-to-port carriers engaged
in regular service on Chesapeake Bay the Congress has seen fit to
exercise through this board its undoubted privilege under the Con-

stitution.
1U.8.8.B.
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Supplementing its contentions predicated upon judicial and aca-
demic authority, the petitioner in argument lays stress upon sena-
torial discussion regarding the insertion of the phrase “ on the high
seas ” in section-1 of the shipping act, 1916, and urges that the legis-
lative intent is shown thereby tb have been to indentify Chesapeake
Bay with inland waters and to exclude all carriers operating on such
waters from the jurisdiction of the board. Although it may be
here suggested that such discussions are perhaps not the approved
source of information from which to determine the meaning of the

language of the statute,* yet in view of the importance of our con-
" clusion in this case we have felt it desirable to review the legisla-
tive expressions having reference to the point involved.

As originally passed by the House and as delivered to the Senate
section 1 defined a carrier contemplated to be subject to our authority
in the following language:

Tbe term “common carrier by water In interstate commerce” means &
common carrier engaged in the transportation by water of passengers or prop-
erty between one State, Territory, District, or possession of the United States
and another, or between places In the same Territory, District, or possession.

It is seen that this definition would bring within the purview of
the act all interstate carriers by water, whether operating upon the
high seas, the Great Lakes, or upon rivers. The Commerce Com-
mittee of the Senate amended this definition, however, to read:

The term “common carrier by water in interstate commerce” means a
common carrier engaged in the trapsportation by water of passengers or
property on the high seas or the Great Lakes on regular routes from port to
port between one State, Territory, District, or possession of the United States,
and any other State, Territory, District, or possession of the United States,
or between places in the same Territory, District, or possession.

In this latter form it became and is now the law. In comment-
ing upon the insertion of the phrase “ on the high seas or the Great
Lakes,” various remarks were made upon the floor of the Senate, as
recorded in the Congressional Record,® which reflect the thoughts
of the individual members of the Senate Committee on Commerce
in charge of the bill. In justice to the position of the petitioning
carrier, it may be observed that there is included in these remarks
a statement which lends support to its Belief that the amendment
was intended to exclude such bodies of water as Chesapeake Bay. It
is the assertion of one of the members that “ If the committee amend-
ment is agreed to, there goes out of the bill any power or authority
or jurisdiction of the Shipping Board over the inland waterways,
the rivers, and the bays that are inland.”

1U. 8. v. Freight Ase’n., 136 U. 8. 317.
*84th Cong., 1st sess., vol. 53, pta. 12 and 13, pp. 123863, 12793-12800,

1U.8.8.B.
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There appear other statements by members of the Senate Commit-
tee on Commerce upon the point involved, however, which we believe
eutweigh this and other expressions urged on behalf of the petitioner. .
For example, the pages of the Congressional Record indieated show
declarations by committee members as follows:

“There did not appear either before the Senate committee or in the hearings
before the Merchant Marine and Fisheries Committee of the House that there
was any particular need of regulating these carriers on the rivers of the
country, and it was thought wise. by the committee that we should for the
present: exclude or drop out of the bill this reference to inland waterways,
and conflne the regulatory features to commerce on the high seas and on the
Great Lakes.”

“s = .®» the commerce on the rivers is compdratively small, It is strug-
gling. ' It is more or less undeveloped as yet. We felt that there was no call,
there was no real reason, for giving .any board the. jurisdiction to require
the fixing of maximum rates, and that sort of thing, on these rivers.”

“Theré was a great demand which came from citizens of * * * river
towns to give them ixqmunity from the provisions of this paragraph, and it
was .in order to give them immunity, in order to relieve them from the rules
governing this class of shipping, that that tetm ‘on the high seas’ was
injected.” :

These and other statements of Senate committee members, we are
convinced, identify the insertion of the phrase “ on the high seas”
in section 1 of our statute with an intent to exclude solely river
transportatlon from our jurisdiction. Further, and we think final,
persuasion that the legislative body may be considered to have de-
signed the phrase “ on the high seas” to function for no other pur-
pose than to exclude river transportation is provided by the state-
ments of the Senate sponsor of the shipping bill. When the amend-
ment of section 1 of his bill by the injection of the phrase “on the
high seas or the Great Lakes® was made, and in reference to a
further proposal that from this phrase there be ehmmated the
words “ or the Great Lakes,” he remarked:

Before that amendment was put in, the bill provided for the regulation of
rates, the regulation of domestic commerce, on the Great Lakes and on the
high seas and on the rivers. By the insertion of this amendment the regula- -
tion of domestic: commerce, so far as the rivers of the country are concerned,
was eliminated.

The Senator was asked: “ The bill as it came to the Senate did
not include inland transportation on the rivers, did it?” To which
his reply was: “ Why, it included all domestic commerce from a
port of one State to a port of another State, whether by river, by
the Great Lakes, or by the high seas.” To this the inquiry was
made, “ How has the river transportation been eliminated?” To
which the reply was, “ By limiting it to the Great Lakes and the
ocean.”

1U.8.S8.B.
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Other contentions developed on behalf of the carrier and con-
ceived to support its position in regard to the jurisdictional question
involved have been given careful attention.

After consideration of the record of argument in this-case we con-
clude and decide that our original report herein should be affirmed,
and that this proceeding, as reopened upon the petition of the Mer-
chants & Miners Transportation Company for modification of such
original report, should be dismissed.

An order will be entered accordingly.

1U. 8. 8. B



ORDER

At a Session of the UNITED STATES SHIPPING BOARD, held
at its office in Washington, D. C., on the 18th day of December
1925 ’

. Formal Complaint No. 24

American Peanut Corporation v. Merchants & Miners Transportation Company,
0Old Dominion Transportation Company, and Philadelphia & Norfolk Steam-
ship Company

Whereas the above-entitled proceeding having been reopened for
argument upon petition of the respondent Merchants & Miners Trans-
portation Company, and said argument having been duly heard and
full investigation of the matters and things involved having been
had; and

Wheréas the board having, on the date hereof, made and filed a
report containing its conclusion and decision thereon, which said re-
port is hereby referred to and made a part hereof ; now, therefore, it is

Ordered, That the original report in this case be, and it is hereby,
affirmed, and that this proceeding, as reopened upon said petition of
the Merchants & Miners Transportation Company, be, and it is hereby,
dismissed.

By the board.

[sEAL.] (Sgd.) Roxy H. MoRRILL,
Secretary.

1U.S.M.C.



Dooker No. 13
AMERICAN TOBACCO -COMPANY
”.
COMPAGNIE GENERALE TRANSATLANTIQUE (FRENCH
LINE)

Submitted September 30, 1925. Decided December 29, 1925

Upon further hearing reparation awarded on shipments of cigarette papers in
books and cigarette paper in bobbins from Havre and Bordeaux to New
York on account ‘of injury due to uhjustly diseriminatory charges. Origi-
nal report, 1 U. S. S. B. 53.

Junius Parker, Clinton Robb, and Jno. H. Holmes for com-
plainant.
Jos. P. Nolan for respondent.

SuPPLEMENTAL REPORT OF THE BoARD

Exceptions filed by the parties to the proposed report in this case
have been carefully considered.

This proceeding involves collect shipments of cigarette papers in
books and cigarette paper in bobbins from Havre and Bordeaux:to
New York, moved during the period April 7, 1919, to January 8,
1921, and consigned to the complainant American Tobacco Company.
In connection with these shipments the respondent French ‘Line
exacted charges for loading and carriage calculated upon a fixed
basis of 5 francs to $1, while in regard to prepaid shipments of iden-
tical commodities carried for other of-its patrons from Havre and
Bordeaux to New York during the same period and in many in-
stances upon the same vessel, the respondent accepted payment of
such transportation charges in francs at the current rates of -ex-
change ranging from 5.88 to 17.0714 francs to $1.

Under authority of section 22 of the shipping act, sworn com
plaint alleging violations of that statute by the carrier in connection
with the higher charges thus exacted was filed by the American
Tobacco Company, and hearing was duly conducted by the board in
accordance with its rules of practice. In its report in this case,
rendered on July 17, 1023 (1 U. S. S. B. 53), the board decided from
the evidence submitted by the parties at such hearing that the
charges complained of were unduly prejudicial, unduly preferential,

1U.S.8.B. 97
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and unjustly discriminatory, in violation of sections 16 and 17 of
the shipping act, to the extent which they exceeded prepaid charges
on like shlpments from’ and to the same perts and additional ineci-
dental costs, if any, which the carrier was compelled to absorb by
reason of transporting collect. In regard to reparation contended
for, however, it was decided that the record did not afford a basis
for determining the extent, if any, to which the complainant had
been injured, and the case was assigned for further hearing in re-
spect to any such injury sustained and the amount of reparation to
which the complainant might be entitled by reason thereof. ¥ollow-
ing extensions of time granted at the request of the. parties, supple-
mental hearing was accordingly conducted on May 12, 1923, and the
present report and decision are confined to a consideration of the
issues whether in fact the complainant was injured within the mean-
ing of section 22 of the Shipping act by the payment of the charges
found to have been unlawful, and, if injured, the pecuniary amount
to which it is entitled as an award of reparation.
" Much of the testimony of the complainant’s witnesses examined at
the supplemental hearing was addressed in detail to the several kinds
of cigarette papers in books purchased and sold during 1919, 1920,
and 1921 by the complainant and other tobacco companies with which
it competed, and to the various brands of cigarettes in the manufac-
ture of which the cigarette paper in bobbins was used. The facts
of record as provided by the evidence of these witnesses are that dur-
ing this period all of such cigarette papers in books were imported
from France, and, with the exception of some Italian and Japanese
paper imported by one of the companies, all paper in bobbins used
in the manufacture of cigarettes by both the complainant and such
other .tobacco companies likewise came from France and was pur-
chased direct or through New York representatives of French manu-
facturers. Each of the companies (American Tobacco Company,
Liggett & Myers Tobacco Company, R. J. Reynolds Tobacco Com-
pany, Pierre Lorillard Company, Surbrug Company, and others)
had upon the same market its particular cigarette papers or ciga-
rettes which corresponded in general character and quality to re-
spective papers and cigarettes of the other companies. While for
short intervals the price of one brand or another was higher or lower
than a corresponding brand or another company, it is shown that
throughout 1919, 1920, and 1921 the prices obtained by the several
companies for their respective products here involved were practi-
cally the same. Considerable evidence is of record evincing that at
no time was the complalnant able to recoup any part of the greater

chatés.paid by it biy increasing the prices of its papers or clgarettes
1U0.8.8.B.
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Testimony was also presented on behalf of the complainant regard-
ing cost of production, method of computing cost items, and other
matters having bearing or conceived to have pertinence in a decision
of the issues involved.

Although the respondent was represented at the supplemental
hearing by counsel, who-cross:examined the complainant’s witnesses
at length, no witnesses were presented or testimony offered on its
behalf, and nothing was advanced by it tending to show the fact or
amount of any additional cost incident to the carriage of the com-
plainant’s shipments collect rather than prepaid.

Upon all the facts in this case it is undeniable that the complainant
suffered injury within the meaning of section 22 of the statute by
reason of the unlawful charges paid. As upon the record the injury
- thus sustained is fairly comparable to the difference between the
transportation charges exacted of the complainant and what they
would have been had its shipments been accorded charges based on
the current rates of exchange similarly as were those of its com-
petitors, together with interest, that difference and interest consti-
tute the sum to which the complainant is entitled as an award of
reparation. The principal of this sum is properly to be calculated
upon the basis of the rate of exchange on the dates of the com-
plainant’s bills of lading, rather than, as contended by the com-
plainant throughout the proceeding, upon the dates on which the
charges were approved by it for payment. As in connection with
each of the complainant’s shipments the interim between the bill of
lading date and the date payment of the charges was approved
was one of decrease in the rate of exchange, the principal amount of
reparation to which the complainant .is entitled is less than the

$58,840 prayed for. )
From a consideration of all the facts, circumstances, and con-

ditions of record the board finds that during the period April 7,
1919, to January 3, 1921, the complainant American Tobacco Com-
pany made 279 shipments of cigarette papers in books and ciga-
rette paper in bobbins, as set forth and deseribed in exhibits of
record in this proceeding, on which it paid and bore transportation
charges in the sum of $99,755.47; that said charges on said ship-
ments were unduly prejudicial to the complainant, unduly prefer-
ential of its competitors, and unjustly discriminatory between ship-
pers, in violation of sections 16 and 17 of the shipping act, as de-
cided by the original report of the board herein, to the extent
which they exceeded $51,898.49; that said complainant has been
injured by the respondent Compagnie Generale Transatlantique
within the meaning of section 22 of.that statute in the sum of
1U.8.8.B.

458342 O - 42 - 10



100 UNITED 8TATES SHIPPING BOARD REPORTS

$47,856.98 and interest thereon at the rate 6f 6 per cénf per annum
from the respectwe da.tes of payment of the transportation charges
involved as specified in ¢olumn 24 of complainant’s amended Fx-
hibit A, and that the complaifiant Americih Tobacés Company is
entitled to an award of ‘reparati‘on‘ in the amount of said siim and
interest.

17.8.8 8.



ORDER

At a Session of the UNITED STATES SHIPPING
BOARD, held at its office in Washington, D. C., on the
29th day of December, 1925

Formal Complaint Docket No, 13

American Tohacco Company ». Compagnie Generale Transatlantique (French
Line)

Whereas on July 17, 1923, the board entered its report in the
above-styled proceeding, among other things assigning for further
hearing the issues as to the fact of injury sustained by complainant
and the amount of reparation, if any, to which complainant might
be entitled by reason of any such injury; and

It appearing that such further hearing and full investigation

of the matters and things involved having been had, and the board
having, on the date hereof, made and filed its report thereon con-
taining its conclusions, decision, and findings of fact, which said
report is hereby referred to and made a part hereof;
. It is ordered, That the respondent Compagnie Generale Trans-
atlantique pay unto the complainant American Tobacco Company
on or before ninety days from date hereof, as reparation on ac-
count of unlawful transportation charges exacted, the sum of $47,-
856.98 with interest thereon at the rate of six per cent per annum com-
puted from the respective dates of payment by complainant of said
charges as specified in column numbered 24 of amended Exhibit A
of record herein. ‘

By the board.

[sEaL] (Sgd.) Roy H. MorriLy,

Secretary.
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Formar Docker No. 28
EAGLE-OTTAWA LEATHER COMPANY
».

GOODRICH TRANSIT COMPANY
Submitted August 12, 1926. Decided October 19; 1926

Less-than-carload rates on leather from Muskegon and Grand Haven, Mich.,
to Chicago, Ill., unjust and unreasonable, but not shown to be unduly
prejudicial. Just and reasonable maximum rates prescribed for the future
and reparation awarded.

R. A. Black, for complainant.
A. L. Nash, for respondent.’

RerorT oF THE BoaRrD

Exceptions to the examiner’s proposed report in this case were
filed on behalf of each of the parties and have been given consid-
eration.

The complainant is an Illinois corporation engaged in the manu-
facture of leather at Whitehall and Grand Haven, Mich., with
general offices at Chicago, Ill. The respondent is a New Jersey,
corporation engaged as a common carrier by water in the transporta-
tion of persons and property on regular routes between ports in
the States of Wisconsin, Michigan, and Illinois, and as such is
subject to the shipping act, 1916.

By complaint filed under authority of section 22 of the shipping
act, the leather company alleges the respondent carrier’s rates on
less-than-carload shipments of leather from Montague, Muskegon,
and Grand Haven, Mich., to Chicago, Ill., Subject it to an undue and
unreasonable prejudice and disadvantage in violation of section 16
‘of that statute, and that said rates were and are unjust and unreason-
able in violation of section 18 thereof. The prayer of the complaint
is that the board effect a discontinuance of said alleged violations,
prescribe nonprejudicial and reasonable rates for the future, and
award reparation on shipments moving on and after January 1, 1924.
The complaint was modified at the hearing, however, to exclude from

10.8.8.B. 101
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consideration the lawfulness of fhe rate on leather from Montague,
upon a showing that practically none of the complainant’s shipments
moves from that port. The specific rates assailed are as follows:
From Muskegon, 6414 cents to May 20, 1924, 6114 cents to September
10, 1925, and 60 cents thereafter; from Grand Haven, 61145 cents to
September 10, 1925, and 60 cents thereafter.

Case, bag, strap, insole, upholstery, and shoe leather are manu-
factured by the complainant at its tanneries at Whitehall and Grand
Haven, and shipped, chiefly in bundles, wrapped in sulphite paper
or veneer board, to Chicago for distribution and sale. The leather
produced at the Whitehall plant is trucked by the complainant to
Muskegon. In all instances the freight rate is paid by the com-
plainant and absorbed in the price of the leather sold by it upon
the Chicago market in competition with leather manufactured in
that city by other companies. No tanneries other than those of
the complainant are located at or near Muskegon and Grand Haven,
although plants of other producers manufacturing leather are
located at Sault Ste. Marie, and across Lake Michigan at Sheboygan
and Milwaukee. The Sheboygan and Milwaukee tanneries are
served by the respondent at less-than-carload rates to Chicago of
3815, and 3114, (later 27) cents per 100 pounds, respectively, as
against its less-than-carload rates of 60 cents per 100 pounds from
Muskegon and Grand Haven. Regarding the issue of undue and
unreasonable prejudice and disadvantage, the evidence of the com-
plainant’s witnesses as to whether the Sheboygan and Milwaukee
tanneries compete with the complainant is in direct conflict. Upon
the record, therefore, the allegation of the complaint as respects
section 16 of the statute is not sustained.

The rates from Muskegon and Grand Haven complained of are
class rates applied upon leather NOIBN, class 2 of the official clas-
sification. The carrier has accorded commodity rates to similar ship-
ments from Sheboygan and Milwaukee, as it has also done with
respect to shipments of leather of the -character indicated from
Manitowoc and from Holland. Comparison of the respondent’s
rates from these latter ports with those from Muskegon and Grand
Haven has bearing upon the reasonableness of the latter and is en-
titled to consideration. In tabular form, the respondent’s mileage,
rates per 100 pounds, and per ton-mile earnings on less-than-carload
shipments of leather NOIBN from the several ports 1nvolved to
Chicago are shown below. All of such rates include marine insur-

ance.
1U.8.8.B.
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From-— Milesge | Rate | per ton-

mile

Cents Cents
MUSKOROD. . . caiaeccaacacccacemcanamasanacconcncesnsrarannmasannneascnne 125 | 60 9.8
Grend Haven 110 | 60 10.9
Holland.... 95 | 48 9.4
Manitowoo. 158 | 39 4.3
8heboygan. lg: 23% 5.1
1 7.4
e — {2 2 it

1 8inve March 22, 1926,

It is noted from the above that for the service of 125 miles from
Muskegon the respondent charges a rate nearly twice that applicable
for the 156-mile service' from Manitowoc. It also charges twice as
much for the 110-mile service from Grand Haven as from Milwaulee,
although the distance from Milwaukee is but 25 miles less. Refer-
ring to the comparison of earnings per ton-mile, it appears that from
Muskegon and Grand Haven the respondent receives approximately
80 per cent more than from Sheboygan and Milwaukee. Noticeable
also is the fact of the earnings of 9.6 and 10.9 cents from Muskegon
and Grand Haven, respectively, and the earning of 9.4 cents from
Holland. Ordinarily, per. ton-mile earnings from properly aligned
rates decrease as distance'increases.

While often unimportant, distance is nevertheless a definite factor
for consideration in determining the reasonableness of water rates,
and from our study of the above tabular comparison as a whole,
we think the disparities thereby shown strongly support the com-
plainant’s allegation that the rates from Muskegon and Grand
Haven are unregsonable. Of pertinence in this connection also is
the fact that as compared with the 60-cent rates from Muskegon
and -Grand Haven tnder attack, the respondent maintains carload
rates of 3514 cents from those ports. Bearing further upon their
questioned reasonableness is the fact, as shown by tariffs on file and
of record with the board, that from January 1 to November 1, 1925,
the respondent maintained a less-than-carload rate of 5814 cents on -
leather from Holland to Grand Haven by truck (a distance of
approxlmately 20 miles) and thence to Chicago by boat. This
service was revived at a rate of 5714 cents on January 2, 1926,
Since December 17, 1924, the respondent has also maintained a pro-
portional rate of 51 cents from Grand Haven and Muskegon to
Chicago applicable to leather from inland points when delivered to
it by truck. No reason is given to explain why since December 17,
1924, the complainant has not availed itself on this 51-cent rate on
shlpments trucked by it from Whitehall.

Stress is, 1aid by the complainant upon the volume of movement of
its’ product from Muskegon and Grand Haven to Chicago over the

1U0.8.8.B.
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respondent’s line, it being exhibited that during the period January,
1924, to Septemiber, 1925, a total of 716 shlpments aggregating
1,153,397 pounds- went. forward from Whitehall via Muskegon, and
2,102 shipments aggregating 1,257,288 pounds were carried from
Grand Haven. This volume of leather is shown to be greatly in
excess of that:from Manitowoc, Sheboygan, or Milwaukee, although.
commodity rates on leather are applied by the respondent from each
of the latter ports. As to general traffic, however, the volume moving
from Sheboygan and Milwaukee is asserted by the carrier to be
approximately twice that meving from Muskegon and Grand Haven.
No, evidence was submitted.in, any way mdlcatmg that any consider-
able amount of leather is carrjed from Holland on the respondent’s
15-cent commodity rate.

The evidencé shows that the leather comprising most, of the com-
plamant.’s shipments averages in. value around $125 per roll These
rolls weigh from 100 to 110 pounds and measure about 5 cubic. fees.
Other finer and. more valushle grades of, leather, such.as that used
for. upholstery, are accasionally shipped. .During the per1od covered
by .the complaint no.claims for loss or damage ta any-of the shlp- '
me.n,ts maved were made, indicating alike their nonsusceptlblhty to
pllferage and 1n]ury, and the care in handling exercised by the
carrier,,

Other than general. statements, nothing was presented by either
party, bearmg VpoRn & COMPArison, from a transportation standpomt
of shipments of leather with, gther (;Qm.modltles Spec1ﬁc contentlop
was made by the cqmtplamant that the, value of leather NQIBN :is
lower. than, t,hat of other commadities carried:at the second- class ratq
From a- cax;eful examipation .of second- class.. official classification
articles in: less- f,hamcarload quantities, we are.of the ;opinion that
this.cantention is untenable; Examination also shows, however, that
as to; factors other than: value, such as bulk, weight, risk, and
handling adaptability, a number of second and lower classed artlcles
demonstrate that leather NOIBN is clearly classified to the. highest
rating.

Fhroughout, the hearing effort, on behalf of the respondent carrier
was; addressed- to the position that the rates from Muskegon .and
Grand . Haven are. in all respects reasonable in view of value of
servige and cost, of service.

The Sheboygan-Milwaukee rates.of 33% and 3114 cents, respec-
tively, are stated.to; have been established on a commodity basis in
an effort to obtain leather shipments from those points to Chlcago
which ordinarily move via rail. It was. test1ﬁed by the carrier that
these commeodity rates are;unremunerative and have not, drawn_ any
considerable amount of . traffic. Notwithstanding. this fact, they are

1U.8.8.B.
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shown to have been maintained since 1928. Moreover, since the
beginning of this proceeding, the carrier has still further reduced the
rate from Milwaukee to 27 cents. Rail competition on leather also
exists against the respondent’s service from :Muskegon and Grand
Haven at rates of 631 and 6014 cents, respectively, but is less acute
because of the rail company’s slower deliveries on less-than-carléad
shipments. Of material advantage to the complainant in this re-
spect is the fact that nearly two days are required for:the rail service,
whereas the respondent ordinarily makes delivery in less than one
day’s time. Such expedition is of course an element of weight
bearing upon value of service.

The carrier’s cost of operation is asserted to be materially higher
along the east than along the west shore of Lake Michigan, due
principally to ice conditions with which its vessels have to combat.
Vessels used in the east-shore service between Muskegon, Grand
Haven, und Chicago are affirmed to represent. a larger investment
than those engaged in service along the opposite shore and to war-
rant the 60-cent rates under attack. These rates, it is agserted,
barely cover the cost of service in connection with. the complainant’s
shipments. The board of course recognizes known conditions en-
countered such as that referred to regarding ice, and attaches every
possible weight to the conclusion concerning cost in respect to the
one particular commodity involved. The probative value of the
latter is necessarily impaired, however, by the absence of facts upon
which it is based. Furthermore, the rate of 45 cents on leather from
the eastern-shore port of Holland is not shown to be subject te
dissimilar cost figures and tends directly to bring the reasonableness
of the 60-cent rates into question. Nothing was presented of record
as to comparative terminal costs at any of the ports involved.

Considerable of the carrier’s evidence relates to its earnings for the
years 1924 and 1925, during which two-year period a loss was sus-
tained on its operations as a whole, including interest charge, of
$56,090.50. For 1924 the carrier shows a loss of $52,346.38. The
loss for 1925 was $3,744.12, or a reduction in loss of $48,602.26 during
that year over 1924.

Of the four “runs” maintained By the.respondent, three (White-
hall-Mackinac, Green Bay—Washington Island, and Milwaukee)
show a loss for 1924. The fourth, or Muskegon run, included in
which is the service from Muskegon and Grand Haven involved in
this proceeding, shows a profit for 1924 of $135,868.90, of which
$43,206.23 was derived from freight. The reproduction cost of the
two vessels of the respondent engaged in service on the Muskegon
run and used upon the record as the carrier’s capital investment in

that service is $1,800,000. This profit of $135,868.90 for 1924, it is
1U.8.8.B.
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urged, is less than a fair retiirn upon the $1,800,000 investment. It
will be observed that it is 714 per cent. Moreover, the reduction in
loss of $48,602.26 upon the respondent’s operations as a whole in 1925
as compared with 1924 indicates that during the later year the return
upon investment as respects the Muskegon run exceeded 714 per cent.

It is further urged by the carrier that the Muskegon run is not to
be segregated from the others; but that the profit of $135,868.90 for
1924 is to be considered as merged in the losses incurred during that
year on the other three runs and the four services treated as a whole,
On this basis, the carrier contends that any reduction by the board
of the leather rates undér attack would be confiscatory. The un-
favorable financial returns upon the respondent’s operations as a
whole can not justify the rates on leather assailed by the complainant
if they are unreasonable, however, and a reduction of such rates if by
the usual tests they are found unreasonable is not confiscation but is
a proper exercise 6f the regulatory furiction. Furthermore, whether
a carrier earns dividends on its operations as a whole affords little
light upon the question as to the reasonableness of a rate on a par-
ticular commodity. “Indeed, the rates on particular commodities
may be unreasonably high and yet the carrier fail to realize a fair
return from its entire operations.” ! :

From our reviéw of the evidence in this case we think it manifest
that the principal if not the only consideration which moves the
carrier in maintaining the rates from Muskegon and Grand Haven
here brought in question is the contemporaneous rail rates with
which they are closely aligned. Giving the fullest weight to the
testimony that the respondent’s leather rates from the three west-
shore ports are unremunerative and that operating costs are higher
on the east than on the west shore, our conclusion from all the facts
before us is that since January 1, 1925, the rates assailed have been
and are higher than reasonable for the water service performed.

According due consideration to all of the factors pertinent to the
issues involved and the facts and circumstaices of record, the board
concludes and decides that the rates assailed have not been shown
in violation of section 16 of the shipping act, as alleged; but that
said rates were, are, and for the future will be, unjust and unreason-
able in violation of section 18 of the statute to the extent which they
have exceeded since January 1, 1925, now exceed, or may hereafter
exceed, 56 cents per 100 pounds from Muskegon and 51 cents per
100 pounds from Grand Haven; and that said rates of 56 cents and
51 cents, including mariné insurance, are reasonable maximum rates
for the future. Upon the record the board finds that the complain-
ant made shipments as alléged, and paid and bore the rates thereon;

1 Wool rates from Boston to Philadelphia, 1 U. 8., 8. B, 21.
1T Q@ o
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that it has been injured in the amount of the difference between such
rates paid and those which would have accrued at the rates herein
found reasonable, and that it is entitled to reparation. As the exact
amount of reparation can not be determined upon the record, the
parties are directed to comply with Rule XXI of the board’s rules
of practice. In the case of shipments which have moved subsequent
to the hearing the details thereof may also be included in the repara-
tion statement if accompanied by appropriate proof in the form of
an affidavit that the shipments were made and that the freight
charges thereon were paid and borne by complainant. Should re-
spondent object to proof in the form of an affidavit, it may request
a further hearing with respect to such shipments. An appropriate
order will be entered. .
10.8.8.B.



ORDER

At a Session of the UNITED STATES SHIPPING
BOARD, held at its office in Washington, D. C., on the
19th day of October, 1926

Formal Complaint Docket No. 28
Eagle-Ottawa Leather Company v. Goodrich Transit Company

This case being at issue upon complaint and answer on file, and
having been duly heard and submitted by the parties, and full investi-
gation of the matters and things involved having been had, and the
board having, on the date hereof, made and filed a report contain-
ing its conclusmns, decision, and findings of fact thereon, which
said report is hereby referred to and rhade a part hereof:

It is ordered, That the respondent, Goodrich Transit Company
be, and it is hereby, notified and required to cease and desist on or
before November 1, 1926, and thereafter to abstain from publishing,
. demanding, or collecting the rates herein found unjust and unreason-
able.

It is further ordered, That said respondent be, and it is hereby, .
notified and required to establish on or before November 1, 1926,
upon one day’s notice to the board and to the general public by
filing and posting in accordance with section 18 of the shipping act,
1916, and Tariff Circular No. 1 of the board, and thereafter to main-
tain and apply to the transportation of less-than-carload shipments
of leather as involved herein from Muskegon, Michigan, and Grand
Haven, Michigan, to Chicago, Illinois, rates, including marine insur-
ance, not to exceed 56 cents and 51 cents per 100 pounds, respectively,
which said rates are prescribed as just and reasonable maximum
rates.

And it i3 further ordered, That this order shall continue in force
for a period not less than two years from the date when it shall take
effect unless otherwise ordered by the board.

By the board.

[sEAvL.] (Sgd.) SAMUEL (GOODACRE,

’ Secretary.
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Ex Pagrre 3
INTERCOASTAL RATE INVESTIGATION

Submitted September 1, 1926. Decided November }, 1926

Charges and schedules thereof now recorded with the board on behalf of
intercoastal carriers not maximum rates or tariffs thereof within meaning
of section 18 of shipping act and board’s tariff regulations. Respondent
carriers ordered to publish, post, and file tariffs showing maxithum rates
in fact currently held out and/or charged.

John H. Bunch, Alaska Steamship Company; Joseph N. Teal,
American-Hawaiian. Steamship Company; John Meduliffe, Argo-
naut Steamship Company (Inc); 4. P. Hammond, California and
Eastern Steamship Company; &. B. Cromavell and H. J. Lang,
Certainteed Produets Corporation; W. 7. Dingler and &. 8. Hinkins,
Dollar Steamship Line; Harry P. Mulloy, Fels & Co.; W. M. Cam-
pion and H. M. Runyon, Garland Steamship Corporation; L. B.
Anderson, Intercoastal Lumber Shippers’ Association; J. F. Schu-
macher, Inter-Ocean Steamship Corporation; Charles S. Belsterling,
Isthmian Steamship Lines; Frank Lyon and B. C. Thackara, Luck-
enbach Steamship Company (Inc.); Frank S: Dawis,.Maritime Asso-
ciation of Boston Chamber of Commerce; W. H. Chandler, Mer-
chants’ Association of New York; Ira 4. Campbell and C. B. Kel-
logg, Munson-McCormick Line; Semmes Steele, Pacific-Caribbean
Gulf Line (Inc.}: J. 8. Mahool, Panama Pacific Line; B. Hof
Knight, Philadelphia Ocean Traffic Bureauw; J. E. Bishop and
Joseph Scott, Transmarine Corporation; W. P. Rudrow and Fred-
erick H. Stokes, United American Lines (Imc.); 0. A. Torrence,
United States Intercoastal Conference; H. Robert Burney and J. A.
Wells, Williams Steamship Company (Inc.).

Rrerort or THE Boarp

By the second paragraph of section 18 of the shipping act, 1916,
“every common carrier by water in interstate commerce ” as defined
in section 1 of that act is required to— ‘

08 - IU.8.8.B.
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file with the board and keep open to publi¢c inspection, in the form and manner,
and within the time prescribed by the board, the maximum rates, fares, and
charges for or in connection with transportation between points on its own
route, and, if a through route has been es\ablished the maximum rates, fares,
and charges for or in connection with transportation between points on its own
route and points on the route of any other carrier by water,

Conformably with the above provision of the act the board on
April 380, 1920, promulgated its tariff regulations governing the
pubhca’mon, posting, and filing of maximum rates, fares, and charges
in tariff form. At various times the 15 carriers now operating on
regular routes between Atlantic and Pacific cpast ports and/or
between Gulf and Pacific coast ports of the United States via the
Panama Canal have recorded with the board’s bureau of regulation,
either directly or by formal concurrence pursuant to these tariff
regulations, schedules of charges for freight transportation desig-
nated “Tariffs of Maximum Rates.” Whether the charges thus
recorded are maximum rates as contemplated by section 18 and the
board’s tariff regulations has been a question repeatedly presented to
our attention and is the subject of inquiry in the instant proceeding.
The proceeding was enlarged to permit evidence of the existence
of carriers other than those having charges recorded to which the
requirements of section 18 have application. As no facts were pre-
sented regarding any such carriers, however, consideration herein
respecting such additional inquiry will not be given.

The testimony of respondent carriers’ witnesses is that the “ maxi-
mum rates” recorded with the board are not charged, that they
greatly exceed the rates actually ohserved, and that they give no
information to shippers or to the board as to any rates applied,
As shown by examination they are in meost instances higher than
the present transcontinental rates via rail. One of the schedules
in" which they are contained is plainly made up of pages clipped
from a rail tariff in effect in 1921, sinee which time rail rates have
been materially reduced.

Seven of the lines here respondent are members of the United
States Intercoastal Conference, an organization designed to promote
commerce in the intercoastal service “by establishing reasonable
rates and charges for the transportation of merchandise and pro-
viding just and economical cooperation between the steamship lines
operating in such trade.”* As deyeloped at the hearing, this confer-
ence issues what are known as “ Minimum Rate Lists,” contained in
which are rates westbound and eastbound, respectively, purporting
to govern the services of the member gcarriers. These lists are com-
‘prehensive in scope and, together with supplements as issued, are

* Conference agreement, paragraph 1.

1U.S.8.B.
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furnished by the conference secretary to subscribing shippers and
others at an annual charge of $3.50. They are not filed with the
board, nor does it appear that they are in any manner “ posted ”
within the contemplation of the board’s tariff regulations. Ship-
pers not subscribers to the so-called minimum rate lists, as testified
on behalf of one of the conference lines, are informed of rates
charged “ by correspondence, through the medium of interior offices
or coast offices, or by pefsonal contact with our freight solicitors,
and in a variety of ways.” The following comparison is illustrative
of the “ maximum rates ” brought in question in this proceeding and
the rates shown in the conference carriers’ rate lists referred to:

WESTBOUND
“Maxi-
Confer-
:g;"ﬂ ence list
© rate
recorded
Agricultural implements. . .. .o acmeamccecmcmaeeanaaan] $3. 0844 $0.75
Boots and shoes, L. C. L. e ee ' 5.73% 2.00
Coffee, roasted. . ___..____. 2.42 1.00
Cotton, in bales, compresse: 2.00 .76
Drugs, L. C. L. 4.1614 1.00
Flour, in bags 1.14 .50
Machinery. ... _._.... 3.20 1.00
Paper, printing, N. O. S .. . e 1.92 .65
Roofing material, prepared..__. . 1.82 .80
Tobacco, unmanUACtUred . - - - . e ceccecceecmemmm e aemean 3.08%% .70
EASTBOUND
Beans, dried. $1.42 $0. 45
Canned goods 1. 2046 .46
Drugs, L. C. . 4.16% 1.20
Flour, in bags. . . 1.75 .33
Fruits, dried. . e eieiieaon - 1. 83%% .75
Hides, dry . oo ceeaeaeae . 2,161 1.40
Leather, L. C. L. eccaccccccae e e mcnacann 2.083% 1.00
Nuts, in bags_...._._...... . 2.33% 1.00
Stone, marble, onyx, rough . 1.15 .6b
Wool, in grease, L. Lo P 1. 6614 1.00

Carload rates per 100 pounds, except as indicated.

According to the record, the respondent carriers not members of
the conference follow generally the rates of the conference lines, in
the main either observing the same or differentially lower rates. In
illustration, it was testified by witness for one of the nonconference
carriers that in rare instances his company might exceed the con-
ference rate on a particular commodity, due to a difference of opinion
as to classification. Ordinarily, however, his rates are affirmed to be
from 5 to 15 per cent below conference rates. No lists or other
schedules containing rates held out and/or charged of the character
of the conference “ minimum rate lists ” are indicated to be published
by any of the nonconference lines. Testimony on behalf of one of
such carriers is that it is a subscriber to the conference rate lists

1U.8.8.B.
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and quotes its rates by letter and verbally by using the conference
rates as a basis.

From the foregoing it is manifest that each of the carriers
respondent in this proceeding is in practice governed by a standard
or scale of rates which it recognizes and observes. It is further
established by the record that the carriers from time to time diverge
from their respective standards or scales, by lowering their rates to
‘meet competitive conditions. In no instance is there any indication
that rates higher than those thus recognized and observed are in
fact held out or charged at the present time.

At the hearing and upon briefs submitted on behalf of two of the
respondents the contention is urged at length by counsel that the
charges recorded with the board are maximum rates and that they
furnish complete compliance with the requirement of the statute.
Nothing is advanced in this proceeding, however, which persuades
us that a maximum rate is anything other than that which the plain
significance of its name implies. Our view is that a rate is a.carrier’s
compensatlon for the performance of a transportation service. A
maximum rate is a carrier’s highest compensation for the perform-
ance of such service. Moreover, no uncertainty attaches to the term
“maximum rates” as used in section 18 when considered in ‘connec-
tion with the remainder of that section, or with any of the other
regulatory provisions of the act. The requirement that carriers
shall file with the board and keep open to public inspection, in the
form and manner prescribed by the board, their “ maximum rates,”
under penalty for misdemeanor as provided by section 32 of the
statute, is in all respects consistent with and in furtherance of the
purpose of Congress to regulate carriers by water engaged in inter-
state commerce. It definitely imposes upon carriers the obligation of
keeping available in approved form information for use by shippers
and others in connection with the substantial item of transportation
cost involved in the purchase and sale prices of articles of interstate
commerce. The compliance by carriers with this obligation is neces-
sary to the administration of regulatory duties of the board, and, in
practice, is conducive of adjustment as respects rate difficulties of the
carriers themselves. While at the time they were recorded with the
board the charges here btought in question may have represented the
carriers’ highest compensation for service, it is evident that as of the
present time such charges are in no sense the rates of the respondents.
Upon the record before us it is clear that they are mere figures bear-
ing no relation to any rates in fact held out or apphed and that
they signally fail to comply with the statute.

In all instances, so far as the present record dlscloses, the rates
contained in the so-called “ minimum ” rate lists are in actuality the

1U.8.8.B.
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existing highest or maximwm rates of the conference carriers which
should be on file with the board and open to public inspection as
directed by section18 and the board’s tariff regulations. As evidenced
upon the record it appears also that the highest rates observed by
the nonconference lines are those generally based by them upon the
conference carriers’ maximum rates as here determined. Such rates
are, under section 18, the present maximum rates of such nonconfer-
ence lines which should be pubhshed filed, and posted in pursuance
of the statute.

Objection was indicated to change in the respondents’ present man-
ner of recognizing the requirement of section 18 here. involved upon
the ground that the filing and posting of the highest charges in fact
held out and/or applied would establish such charges as maximum
rates, and that higher rates could not under the statute be assessed by
them as opportunity availed except after approval by the board and
notice to the public. In this connection the third paragraph of sec-
tion 18 directs that no carrier within the purview thereof—
shall demand, charge, or collect a greater compensation for sucbhb trans-
portation® than the rates, fares, and charges filed in compliance with. this
section, except with the approval of the board and after 10 days’ public
notice in the form and manner prescribed by the board, stating the increase
proposed to be made, but the board for good cause shown may waive such
notice.

Our tariff regulations accordingly provide that “the board in
exceptional cases and for good cause shown will permit tariffs
naming increased rates * * * to become effective on less than 10
days’ notice,” and prescribe the form of application to be addressed
the board by carriers to that end.* Even if, as apparently conceived
by the carriers, the securing of board approval and the giving of
public notice occasion inconvenience and possible detriment to them
in advancing rates, these requirements are nevertheless the law’ as
expressly set forth by Congress in the regulatory statute.

After consideration of all the facts, circumstances, and conditions
of record, we conclude and decide that the charges now recorded
with the board pursuant to section 18 of the shipping act, 1916, by
intercoastal carriers respondent in this proceeding are not maximum
rates within the meaning of that section; that the schedules of said
charges thus recorded are not tariffs of maximum rates within the
meaning of the board’s tariff regulations, and, that as maximum
rates and tariffs said charges and schedules will for the future be
unlawful for noncompliance with the statute. Each of the respondent

s Transportation between points on its own route, and between points on its own route
and points on the route of any other carrier by water.

'ani!f regulations, rule 23,
1U. 8. S8.B.
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carriers will be directed to publish, post, and file in compliance with
section 18 of the act and the tariff regulations of the board tariffs
showing the maximum rates in fact currently held out and/or
charged by it for the performance of frelght transporation service.
An order will be entered accordingly.

1U.8.8. B
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ORDER

At a Session of the UNITED STATES SHIPPING
BOARD, held at its office in Washington, D. C., on the
7th day of June, 1927

Ex PARTE 3
Intercoastal Rate Investigation

W hereas by resolution of March 9, 1926, the board entered upon
a proceeding of inquiry and investigation concerning schedules and
charges for transportation recorded with the board on behalf of
intercoastal carriers in pursuance of section 18 of the shipping act,
1916; and

Wiereas the board, after hearing, made and filed a report and
order dated November 4, 1926, anl having thereafter, upon applica-
tion of certain of said intercoastal carriers, held a rehearing on May
23, 1927; it is
* Ordered, That the said report and order of the board of November
4, 1926, be, and they are hereby, rescinded; and it is further

Ordered, That every common carrier by water subject to the re-
quirements of section 18 of the shipping act, 1916, engaged in inter-
coastal service through the Panama Canal, shall, in respect to such
service, within 60 days from date hereof and in compliance with the
provisions of said section 18, file with the board, and keep open to
public inspection in the form and manner prescribed by the board’s
tariff regulations, revised tariffs of maximum rates. A copy of this
order shall be forthwith served upon each of said carriers, namely,
American-Hawaiian Steamship Co., Argonaut Steamship Co. (Inc.),
Arrow Line, California & Eastern Steamship Co., Dollar Steamship
Line, Finkbine-Guild Transportation Co., Gulf-Pacific Line, Inter-
ocean Steamship Corporation, Isthmian Steamship Lines, Lucken-
bach Steamship Co. (Inc.), Munson-McCormick Line, Ocean Trans-
port Co. (Inc.), Panama Mail Steamship Co., Panama-Pacific Line,
Transmarine Corporation, and Williams Steamship Co. (Inc.).

By the board.
[sEAL.] SamueL Goobacre, Secretary.
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Docker No. 27 i

CONTINENTAL ROOFING AND MANUFACTURING
COMPANY |
V. l
BALTIMORE AND CAROLINA STEAMSHIP COMPANY
il

[
Submilted November 26, 1926. Decided Iv’ebrudr;-y 23, 1927

)
|

Rate on roofing from Baltimore to Mlami unjust and plrl%reasonable during a
part of the period covered by complaint. Complainant en;t tled to reparation.

Manghum & Manghum and Clinton Robd for cc';) mplainant,.
. Marbury, Gosnell & Williams for respondent.

|
REerorRT OF THE BoaRD ‘

Exceptions were filed by both complainant and|respondent to the
report proposed by the examiner and have been given careful
consideration. |

Complainant is a Maryland corporation engaged at Baltimore in
the manufacture of roofing and building materials;consisting of pre-
pared roofing, asphalt and asbestos shingles, roofing! cement and coat-
ing, and roofing and building paper, hereinafter. called “roofing.”
The respondent, also a Maryland corporation, is engaged as a com-
mon catrier by water in the transportation of persons and property
on regular routes between Baltimore, Md., and Miami, Fla., among
other ports, and as such is subject to the shipping act, 1916.

By complaint seasonably filed under section 22:of said statute it
is alleged by the roofing company that the respondent maintains and
applies to carload shipments of its products from Baltimore to
Miami a commodity rate which is, has been, and for the future will
be unjust and unreasonable in violation of section 18 of the shipping
act. The board is requested to effect a discontinuance of said alleged
violation, to prescribe a reasonable maximum l'at? for the. future,
and to award reparation. Rates will be stated in {:@nts per hundred
pounds. .
114 ‘ 1U.8.8.B.
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The extent to which the complainant is able to sell roofing in
Miami is asserted to be dependent largely upon the rate of freight,
because that market, according to the record, is controlled by a
roofing manufacturer at New Orleans. It is indicated that roofing
manufacturers located at York, Pa., also compete with the ¢um-
plainant upon the Miami market. Usually the complainant sells
roofing to Miami consignees at Baltimore at a price inclusive of
freight. For example, an exhibit of record shows that complainant
sold 515 rolls of roofing weighing 40,151 pounds for $1,015.70. From
this sales price was deducted $220.83 freight charges, so that com-
plainant actually received $794.87 for the consignment. As to ship-
ments thus made, and to support its claim of interest therein in this
proceeding, complainant presents assignments executed by the con-
signees transferring to it all rights to and interest in reparation
thereon, if any found. On a few shipments complainant prepaid
the freight charges.

The rate from Baltimore to Miami under ar,tack 1s 55 cents, as
published by the respondent in its Local Freight Tariff S.-B. 147,
effective November 17, 1923. This is a reduction from 6314 cents
established on July 1, 1922. According to the record the respondent
is the only boat line operating on a regular route. directly from
Baltimore to Miami, although several steamship lines on irregular
routes are indicated to furnish service from Baltimore to Miami.
These irregular lines, it is asserted, also quote a 55-cent rate on’
roofing. :

The complainant submitted in evidence several exhibits w]uch
together with testimony of record, show the following comparison
of water rates on roofing applicable from Baltimore to Charleston,
Savannah, Jacksonville, Miami, and Tampa, the relative distances
involved, and the various carriers’ per ton-mile earnings, as well as
the water rates, distances, and earnings from New York Philadel-
phia, and New Orleans to said ports:

" To—
From—
Charleston | Savannsh Jacksonville Miami Tampa
Baltimore: - ’
[0F:34 /T SO B. & C. M.&M.T.: M & \1 ’T‘ B.&C Bull.
Distance. .. 548 621 955 1, 344
Rate .. ... 26 25 25 - 85 - 284
Earnings!. ... .............. 9.5 8 7 1.5 4.3
Philadelphia: :
[07:1  1:) SN, B & C. M &M T M. &M T. B. & C. | Commercial.
D)stanee .-- 1 043 870 761 | 1,004 1,304
Rate.__..... . 1304 26 26 55 26
_ Earpings'_.._.. ... ... ... 8.5 NA) 6.6 10 3.7
1 In mills per ton-mile. 4 Rate and mileage via Baltimore.

1U.8.8.B.
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To—
From—
: Charleston 8avannah Jacksonville Miami Tampa,
New York: '
Carrier. .. -- Clyde. QOcesan. Clyde. Clyde. Mallory.
Distance . e 627 700 792 1,035 1,424
ate._ ... - 25%4 3015 2534 . 15934
Earnings .. ... . ..., 81 8.7 6.4 1L 5 4.2
New Orleans: - . . -
Carrier. ... G. &8. a. & 8.
Dlstanee 730 474
..... 35 25
Earmng,s 1 9.6 . 10.3
]

! In mills per ton-mile. ? Jacksonville combination.

Abbreviations: .
B. & =

Coceeeaee Baltlmote and Carolma 8teamship Co.
Bull.___. ull Steamshi g]Line, ne.
Clyde.. - Clyde Steamship Co
Commme _ Commercial Steamship Lines.
.&S_.. Qulf & Southern Steamship Co.
Mallory.......... Mallory Steamship Co.
M.&M. T_..... Merchants and Miners Transportation Co.

Ocean...__....... Ocean Steamship Company of Savannah.

- From the above comparison it is observed that the only rate on
roofing higher than the one under attack is that. from New York
to Miami, which is made on a combination of a 25l4-cent local rate
to Jacksonville and a 34-cent rate beyond. Other rates.and per ton-
mile earnings shown are substantially lower than the rate.and per
ton-mile earning from Baltimore to Miami in controversy. Com-
plainant lays particular stress on the rate from New Orleans to
Miami, which is 20 cents lower than the rate under attack. Recog-
nizing, of course, that the services involved are by different carriers
and from different ports, and that the geographical location of New
Orleans affords a natural advantage in distance of 225 miles, it is
observed . that the respondent’s per ton-mile earhing is 1.9 mills
greater for the longer distance. ‘

While, as urged by the complainant, rates via: other lines from
various ports to Miami and between other ports may properly be
compared with the rate under attack, the weight which can be
accorded such comparisons is obviously hmlted. Qf somewhat more
definite bearing in the instant case, we think, is the rate maintained
by the respondent from Baltimore to Charleston relied upon and
exhibited by the complainant. The rate on roofing to Miami is 111
per cent higher than the Charleston rate, yet the distance increase is

but 74 per cent. For the longer distance the respondent earns 2 mllls
more per ton-mile than to Charleston.

In regard to the rate on roofing to Miami from Philadelphia
maintained by respondent on the same basis as its rate from Balti-
more, there is, according to the evidence, no producer of roofing
located at Philadelphia and nething of record to show but that little,

1U.S.8.B.
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" if any, roofing moves therefrom on the respondent’s local rate. It is
clearly shown, however, that during the period covered by this. com-
plaint a substantial volume of roofing was carried by the respondent
from Baltimore.

In addition to its contention that the 55-cent rate on roofing from
Baltimore to Miami is unreasonable by comparison with rates be-
tween other ports, respective distances involved, and earnings, the
complainant relies upon comparisons of commodity rates on other
articles from Baltimore to Miami contained in respondent’s same
tariff, together with their respective relations, to establish classifica-
tion ratings thereon. The following table shows the specific rates
applicable to such other articles, class rates, carload minimum
weights, cubic feet per ton, and value, as compared with roofing:

Mini- (Cltxbic Valtue
. T eet per | per ton
Comumodity wodity | rate | [MWR. ton (2240 (2,000

Com-

rate pounds) | pounds)
Asphalt and asphaltum__________ ... . ... __ 4414 68 40, 000 53 $20. 00
Canned goods_._._.____ 56 100 36, 000 60 94. 00
Coffee, green. .. ___.__ R 60 100 30, 000 62 230. 00
Molasses, glucose, and syrups - 48 100 36, 000 56 80. 00
Potatoes... ..o 5 87 36, 000 63 29. 00
Salt. . _....... 18 68 40, 000 61 17. 60
Soap.-.oo- 51 87 36, 000 58 130. 00
Sugar, refined . - 35 100 40, 000 53 168. 00
Roofing. ... 55 68 40, 000 56 49. 00

The average percentage relationship which the commodity rates
other than on roofing included in the above analysis bear to the cor-
responding class bases provided by the Southern Freight Classifica-
tion and .removed by the specific rates is 52 per cent; whereas the -
commodity rate on roofing is 80.9 per cent of the rate under the
classification. The earning on roofing, as heretofore shown, is 11.5
mills per ton-mile, while the average per ton-mile earning on the
other commodity rates exhibited above is 9.6 mills.

As to bulk the comparison above shows that roofing occupies 2
cubic feet less per long ton than the average of the other eight com-
modities, yet the average rate per 100 pounds for the articles other
than roofing is 9 cents less. It is also noted that the carrier’s revenue
from a cubic foot of roofing is 25 per cent more than from the
average of the other exhibited articles.

Respecting the element of value, it is observed from the above table
that the other commodities average $47.07 per short ton more than
roofing. Particular stress is laid by the complainant upon the value
of roofing as compared with soap, it being emphasized that soap is
over 214 times as valuable as roofing and the rate 4 cents per 100
pounds less.

1U.S.8.B.
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Regarding risk involved in connection with the transportation of
roofing, it is testified that since complainant has been shipping via
the respondent’s line it has had occasion to file only two loss and
damage claims against it. ‘

Out of a through rail-and-water rate of 55 cent$ on roofing from
York, Pa., to Miami, via Baltimore, the respondéht’s proportion 1s
41 cents.. This proportional as compared with the 55-cent port-to-
port rate under attack, and in connection with other factors has bear-
ing upon the reasonableness of the latter rate, con31der1ng that the
services rendered by the respondent in regard to both are necessarily
similar in many respects.

On behalf of the respondent it is shown that six lake- -type boats .
of a carrying capacity of 1,414 tons each are operated by it on its
Baltimore-Miami route. Whereas three weeks are ordinarily re-
quired to make a round trip, it is shown that because of congested
. port conditions at Miami, existing since early in the summer of
1925, it frequently takes one of these vessels about five wescks to
complete its itinerary. Beginning about June 1 of that year, ac-
cording to the record, it has been difficult to secure berbhmgr and
respondent has paid as high as $1,900 rental for dock space, in addi-
tion to a charge of $25 for each ship a day. During much of the
time since that date it is testified respondent’s ships have been tied
up from a week to 10 days on nearly every trip at a cost of $500 per
day. In addition, and as illustrative of expense incurred incident
to abnormal port conditions at Miami, the record shows that the
cost to the respondent for dock labor for the month of December,
1925, was $5,900. Stevedores are paid $1 an hour, whereas before
the congestion they received 30 cents an hour. Often, because of
inability to discharge, it is testified, the respondent’s vessels have
been forced to return with either full or part cargo aboard.

The absence of practically all return cargo :Erom Miami during
both normal and congested times is stressed by the carrier. Ordi-
narly, prior to June, 1925, its vessels left Miami light for Charleston
and Georgetown, at which .ports cargo for Baltimore would be avail-
able. Since the congestion took place, however, respondent has not
been able to call at the South Carolina ports with every ship, but
has been forced in many instances to return empty from Miami
directly to Baltimore.

From a réview of the instant case as a whole, we are convinced
that because of disparities shown herein the rate under attack was
measurably un]ust and unreasonable until the time congestion in
the Miami service began, and this, notw1thstand1ng allowance for
the peculiarities which characterized that service, including recog-
nized seasonal traffic and lack of return cargo. Because of well-

1U.8.8.B.
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known conditions which have existed in the Miami service since
congestion set in, however, as depicted by the respondent upon the
record, we are equally convinced-that complainant’s allegation of sub-
sequent unreasonableness of the 55-cent rate on roofing is without
support. In this connection, complainant’s traffic manager upon
cross-examination testified that the complaint covered only normal
conditions.

According due consideration to all the factors pertinent to the
issue involved and the facts, circumstances, and conditions of record,
we conclude and decide that prior to June 1, 1925, the rate on roofing
under attack was unjust and unreasonable to the extent that it ex-
ceeded 46 cents, but that since June 1, 1925, and for the future, said
rate has not been shown to be violative of section 18 of the act, as
alleged. We find that the complainant made shipments of roofing
over respondent’s line from Baltimore to Miami as alleged, and has
been injured to the extent that the rate paid exceeded 46 cents per
100 pounds hereby determined a reasonable maximum rate for the
period involved; that the extent of said injury is the difference be-
tween the rate paid and said reasonable maximum rate for the period
covered by this complaint up to and including May 31, 1925; and that
¢complainant is entitled to reparation therefor, with interest. The
amount of reparation can not be determined upon the existing
record. Statement should be prepared by complainant showing the
details of the shipments covered hereby, specifying dates between
May 19, 1923, and May 381, 1925, inclusive, upon which the charges
were paid, and same should be submitted to the respondent for veri-
fication. Upon receipt of a statement so prepared and verified in
accordance with Rule XXI of our Rules of Practice, we will consider
the entry of an award of reparation.

1U.8.8.B.
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Ex PartE 3
INTERCOASTAL RATE INVESTIGATION

Submitted May 28, 1927. Decided June 7, 1927

Report and order of November 4, 1926, rescinded. Respondents ordered to file
and post revised tar iffs of maximum rates w1thm 60 days

Ira A. Campbell, American-Hawaiian Steamship Co., Arrow Line,
Dollar Steamship Line, Gulf-Pacific Line (Inc.), Luckenbach Steam-
ship Co. (Inc.), Transmarine Corporation; G. S. Hinkins, Dol-
lar Steamship Line; M. H. Hoskier, Panama—Phciﬁc Line; C. B.
KeIIOOg, Munson-McCormick Line; Frank ILyon, American-
Hawaiian Steamship Co., Cahfomla, & Eastern Steamship Co.,
Luckenbach Steamship Co (Inc.), Ocean Transport Co, (Inc.),
Interocean Steamship Corporation; W. P. Rudrow, Arrow Line;
Joseph Scott, Transmarine Corporation; R. C. Thackara, Luckenbach
Steamship Co. (Inc.); C. A. Torrence, United States Intercoastal
Conference; J. A. Wells, Williams Steamship Co. (Inc.).

Following the issuance of the bourd’s report in this case on No-
vember 4, 1926, and subsequent extension of time to permit compli-
ance with the order therein, seven! of the carriers respondent filed
applications for rehearing. Such applications were granted and
rehearing was accordingly conducted by the board on May 23, 1.927.

At the outset of the rehearing suggestion was volunteered by the
seven respondents that as they are now compiling revised tariffs of
maximum rates to be filed with the board at an early date under
section 18 of the shipping act, 1916, that it was unnecessary to argue
on the board’s order of November 4, 1926, and that in view of all the
circumstances the record could be closed by resc1ssmn of the board’s
order in controversy.

The view of the board is that the respondents be given opportunity
to file revised tariffs of maximum rates as sum’ested and that upon
the record the order of November 4, 1926, tocrether with the report
upon which it was predicated, may be rescinded provided that noth-
ing contained in said report or order be regarded as a precedent.

Accordingly the board’s order now to be entered is that the report
and order of November 4, 1926, be rescinded and that each of the re-
spondent carriers file and post revised tariffs of maximum rates
within 60 days. ‘




ORDER

At a Session of the UNITED STATES SHIPPING
BOARD, held at its office in Washington, D. C., on the
Tth day of June, 1927

Ex ParTE'3
Intercoastal Rate Investigation

W hereas by resolution of March 9, 1926, the board entered upon
a proceeding of inquiry and investigation concerning schedules and
charges for transportation recorded with the board on behalf of
intercoastal carriers in pursuance of section 18 of the shipping act,
1916; and :

Whereas the board, after hearing, made and filed a report and
order dated November 4, 1926, au. having thereafter, upon applica-
tion of certain of said intercoastal carriers, held a rehearing on May
23, 1927; it is
* Ordered, That the said report and order of the board of November
4, 1926, be, and they are hereby, rescinded ; and it is further

Ordered, That every common carrier by water subject to the re-
quirements of section 18 of the shipping act, 1916, engaged in inter-
coastal service through the Panama Canal, shall, in respect to such
service, within 60 days from date hereof and in compliance with the
provisions of said section 18, file with the board, and keep open to
public inspection in the form and manner prescribed by the board’s
tariff regulations, revised tariffs of maximum rates. A copy of this
order shall be forthwith served upon each of said carriers, namely,
American-Hawaiian Steamship Co., Argonaut Steamship Co. (Inc.),
Arrow Line, California & Eastern Steamship Co., Dollar Steamship
Line, Finkbine-Guild Transportation Co., Gulf-Pacific Line, Inter-
ocean Steamship Corporation, Isthmian Steamship Lines, Lucken-
bach Steamship Co. (Inc.), Munson-McCormick Line, Ocean Trans-
port Co. (Inc.), Panama Mail Steamship Co., Panama-Pacific Line,
Transmarine Corporation, and Williams Steamship Co. (Inc.).

By the board.
[sEAL.] Samuer Goobacre, Secretary.
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Ex Parte 4

SectIiOoN 15 INQUIRY

Submitted November 8, 1926. Decided August 16, 1927

Charles S. Belsterling for Isthmian Steamship Lines; Frank N.
Bowers for International Freighting Corp.; Ira A. Campbell for A.
H. Bull & Co., Bull-Insular Line, Dollar Steamship Line, McCor-
mick Steamship Co., and Munson Steamship Line; M. F. Cropley
for Matson Navigation Co. and Oceanic Steamship Co.; Harold S.
Deming for Booth-American Shipping Corp. and Export Steamship
Corp.; W. V. Harloe for United Fruit Company; Roscoe H. Hupper
for American Diamond Lines, American Levant Iine, Awmerican
Line, American Merchant Lines, Anchor Donaldson Line, Anchor
Line, Atlantic Transport Line, Baltic America Line, Blue Funnel
Line, Bristol City Line, Cairn Thomson ILine, Canadian Pacific
Steamships, Ltd., Clyde Steamship Company Santo Domingo Line,
Columbus Marine Corp., Compagnie Generale Transatlantique, Cosu-
lich Line, Cunard Line, Cunard Steam Ship Company, Limited,
Donaldson Line, Ellerman’s Phoenix Line, Ellerman’s Wilson Line,
Export Steamship Corp., Fabre Line, Furness Lines, Hamburg-
American Line, Head Line, Holland America Line, Inter-Conti-
nental Transport Services, Lamport & Holt, Ltd., Leyland Line,
Lloyd Sabaudo, Lord Line, Manchester Liners, National Greek Line,
Navigazione Genelale Itallana Navigazione Libera Triestina, \Tew
York and Cuba Mail Steamshlp Company, New York & Porto Rico
Steamship Company, North German Lloyd, Norwegian-America
Line, Oriole Lines, Pacific Steam Navigation Company. Panama
Pacific Line, Red “D” Line, Red Star Line, Royal Holland Lloyd,
Royal Mail Steam Packet Company, Scandmavxan American Line,
* Spanish Royal Mail Line, Swedish American Line, ’l‘1ansatla.nt1ca
Italiana, United States Lines, White Star Line, and Yankee Line;
Kerr Steamship Company, Inc., agents,- for VVilhelmsen Line and
Cia de Navegacao Lloyd Brazileiro; Frank P. Latimer for American
Palmetto Line, Carolina Company, Donaldson Line, Henry Nan-
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ninga Co., Trosdal, Plant & Lafonta, and J. A. VonDohlen Co.;
John McAuliffe for Argonaut Steamship Line; E. K. Morse for
American Despatch Line, Lone Star Steamship Co.,- McCormick
Steamship Co., Munson-McCormick Line, and Munson Steamship
Line; J. B. O'Reilly for American & Australian Line, American and
Indian Line, American & Manchurian Line, Ellerman & Bucknall,
and Norton, Lilly & Co.; A. W. Parry, jr., for Atlantic, Gulf &
Oriental Steamship Co., Bank Line, Barber Steamship Line, Dollar
Line, Fern Line, Furness, Withy & Co., Alfred Holt & Co., Kerr
Steamship Line, Nippon Yusen Kaisha, Norton, Lilly & Co., Osaka
Shosen Kaisha, and Suzuki & Co.; Forman B. Pearce for Maritimes
4 Vapeur and Societa Generale de Transports; N. O. Pedrick for
American Delta Line, American Dixie Line, American Premier Line,
Fern Line, Gulf & West Mediterranean Line, Head Line, Lord Line,
Lykes Bros. Ripley Steamship Co., Inc., Maclay Line, Richard Meyer
Co., Mississippi Shipping Co., Navigazione Alta Italia, Ross &
Heyn, Inc., Societa Generale de Transports Maritime 4 Vapeur,
Southern Shipping & Trading Co., Southern States Line, Hugo
Stinnes Line, Swedish America Mexico Line, Tampa Inter-Ocean
Steamship Co., Texas Star Line, Trans-Atlantic Steamship Co.,
Trosdal, Plant & Lafonta, and United Gulf Steamship Co., Inc.;
W. P. Rudrow for Arrow Line; Joseph N. Teal for American-Hawai-
ian Steamship Co., Columbia Pacific Shipping Co., and Oregon Ori-
ental Line; C. A. Torrence for American-Hawaiian Steamship Co.,
Argonaut Steamship Co., Inc., Arrow Line, Dollar Steamship Line,
Luckenbach Steamship Co., Inc.,, Munson-McCormick Line, and
Panama-Pacific Line.

RerorT or THE BoARD

Section 15 of the shipping act, 1916, provides that a carrier subjeét
to that statute shall file immediately with the board a true copy,
or, if oral, a true and complete memorandum of “every ” agreement *
with another such carrier, or modification or cancellation of such
agreement, to which it may be a party or conform in whole or in
part, fixing or regulating transportation rates or fares, giving or
.receiving special rates, accommodations, or other special privileges
or advantages; controlling, regulating, preventing, or destroying
competition; pooling or apportioning earnings, losses, or traffic;
alloting. ports or restricting or otherwise regulating the number and
character of sailings between ports; limiting or regulating in any

1The term * agreement ” in this section includes understandings, conferences, and other
arrangements. ’
1U.8. S.B.
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way the volume or character of freight or passenger traffic to be
carried; or in any manner providing for an-exclusive, preferential,
or cooperative working arrangement.

Section 15 further provides that the board may by order disap-
prove, cancel, or modify any such ‘agreement, modification, or can-
cellation thereof that it finds unjustly discriminatory or unfair as
between carriers, shippers, exporters, importers, or ports, or between
exporters of the United States and their foreign competitors, or to
operate to the detriment of commerce of the United States, or to be
in violation of the shipping act, and that it shall approve all others.

The fourth paragraph of section 15 provides that all agreements,
modifications, or cancellations made after the organization of the
board “shall be lawful only when and as long as approved by the
board ; and before approval or after disapproval it shall be unlawful
to carry out in whole or in part, directly or indirectly, any such
agreement, modification, or cancellation.”

Agreements, modifications, and cancellations lawful under section
15 are by the fifth paragraph of that section excepted from the pro-
visions of the Sherman Antitrust Act, Wilson Tariff Act, and amend-
ments and acts supplementary thereto. -

Owing to divergence of practice by conference carriers as to the
character of material submitted for the board’s attention, the board
on June 16, 1926, initiated the instant proceeding for the purpose
of ascertaining the meaning of the word “every” as used in section
15 in relation to agreements required to be filed. One hundred and
ninety-two carriers having membership in 43 active conferences were
named respondents.

In the case of nine of the forty-three conferences, copies or memo-
randa of agreements setting forth the plan and modifications thereof
by which the respective conference organizations are governed.are
all that have been furnished the board. Twenty-five of the forty-
three conferences furnish the board with copies of the minutes of
their regular and special meetings, in which are noted the current
conference activities. Twenty conferences furnish tariffs of rates
and charges; six furnish circulars as issued by the conference secre-
taries to the member lines; eight furnish minutes and tariffs; three
furnish minutes, circulars, and tariffs; two furnish minutes and cir-
culars, and one furnishes circulars and tariffs. Unlike the other
forty-two, one of the conferences is without a basic or so-called
“organic ” agreement on file but regularly furnishes minutes of its
meetings. The carriers comprising the membership of this last con-
ference, the board was informed, are now preparing such an
agreement for filing.

1US.8.B.
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Of the carriers’ representatives examined, the testimony of all but
two is to the effect that the minutes, circulars, and tariffs of their
respective conferences are not looked upon by the carriers as copies
or memoranda of agreements required to be filed with or acted upon
by the board; that the conferences furnishing the same do so to
inform the board regarding their minor or routine understandings
reached in pursuance of the organic agreements and modifications
thereof which have been filed and have had board approval, and
that copies or memoranda of their respective organic agreements,
modifications, and cancellations thereof are all that section 15 con-
templates.

Of the two conferences not in accord with the above, testimony on
behalf of one is that its'minutes are furnished the board because of
a provision of its organic agreement making conference action within
the scope of that agreement as binding upon the members as if
expressly made a part thereof. By reason of this provision, it is
contended, routine arrangements arrived at by the members of this
conference respecting rate changes and other details of operation are
an integral part of the organic agreement and required by the statute
to be filed. It is apparent to the board, however, that such a pro-
vision can not convert routine arrangements between the carriers
themselves into agreements under section 15. The position of the
other of the two dissenting conferences is that its purpose in furnish-
ing minutes is to insure that every arrangement effecting modification
of the conférence organic agreement “ which might be made” by the
conference members in the course of their meetings shall be filed.
In the words of the conference representative, “ We put it in the
minutes, and if we do not hear from the board we consider it was
in order. We leave it up to the board to conclude which was an
agreement under section 15 and which was not.” In this connectiori
it should be stated that in the past the board has followed the prac-
tice of approving without comment agreements recorded in confer-
ence minutes, circulars, and tariffs furnished it which after examina-
tion have been found upon their face to be unobjectionable. This
and other matters relating to the filing of section 15 agreements in
the future will be the subject of regulations to be issued by the board
separately from this proceeding.

In the nature of transportation by water, it is manifest that con-
ference agreemeénts within the purview of section 15 are those
whereby - the carriers propose to be governed in their conference
activities asto matters specified in the first paragraph of that section.:
A greements arrived at by conference carriers providing for fixing or
regulating transportation rates or- fares, and the other matters speci-

1U.8.8.B.
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fied,® and agreements modifying or cancelling such agreements are
within the meaning of section 15. By that section, the burden of
filing copies or memoranda of all such agreements is put upon the
carriers, and performance under them is unlawful until they have
received board approval. Such agreements are to be distinguished
from the routine of conference activities. .

As contended by conference representatives in this proceeding, a
too literal interpretation of the word “every” to include routine
operations relating to current rate changes and other day-to-day trans-
actions between the carriers under conference agreements would re-
sult in delays and inconvenience to both carriers and shippers. The
usual though not invariable practice followed by conferences of send-
ing the board copies of minutes of their meetings and of circulars
and tariffs as issued to the members, which contain references only
to routine arrangements for the carriers’ record and guidance and
not imposed by section 15, is not to be regarded as a filing under
section 15, but as information on conference activities. By section 21
of the shipping act the board of course has authority to require the
submission of such information, if needed in the administration of
its regulatory duties; but no exercise of that authority in this con-
nection has been evoked.

2 Giving or recelving special rates, accommodations, or other special privileges or
advantages; controlling, regulating, preventing, or destroylng competition; pooling or
apportioning earnings, losses, or traffic; alloting ports or restricting or otherwise regu-
lating the number and character of sailings between ports; limiting or regulating in any
way the volume or character of freight or passenger traffic to be carried; or in any
manner providing for an exclusive, preferential, or cooperative working arrangement, °

1U.8.8.B.



ORDER

At a Session of the UNITED STATES SHIPPING
BOARD, held at its Office in Washington, D. C., on the
16th day of August, 1927

Ex PARTE 4
Section 15 Inquiry

W hereas, by resolution of June 16, 1926, the board entered upon
a proceeding regarding the meaning of the word “every” as used
in section 15 of the shipping-act, 1916, in relation to the character
of steamship conference agreements required to be filed; and

Whereas full hearing and investigation having been had, and the
board having on the date. hereof made and filed a report, which said
report is hereby referred to and made a part hereof: Now, therefore,
it is

Ordered, That this proceeding be, and it is hereby, concluded with
said report.
- By the board.

[smaL.] (Sgd.) SaMUEL GOODACRE,

Secretary.
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Docger No. 31

TRUMBULL-VANDERPOEL ELECTRIC MANUFACTURING
COMPANY, INC.

V.

LUCKENBACH STEAMSHIP COMPANY, INC.

Sudbmitted May 23, 1927. Deocided June 23, 1927

" Rates not shown unjust, unreasonable, or illegal, as alleged. Complaint dis-
missed

George F. Mahoney for complainant.
Frank Lyon for respondent.

REerorT OF THE BOARD

Examiner’s proposed report in substantial conformity with the
following was served upon the parties in accordance with the board’s
‘rules of practice. Exceptions filed on behalf of the complainant have
been duly considered.

Complainant is a Connecticut corporation operating a plant at
Bantam in that State. The respondent is a Delaware corporation,
engaged as a common carrier in the transportation of property on
regular routes between Atlantic and Pacific coast ports of the United
States via the Panama Canal, and as such is subject to the shipping
act, 1916. By complaint seasonably filed under section 22 of said
statute it is alleged that respondent’s rates on shipments of com-
plainant’s product from New York City to Los Angeles and San
Francisco, California, and to Portland, Oregon, were unjust, unrea-
sonable, and illegal in violation of section 18 of the shipping act.
The board is requested to award reparation. Rates will be stated in
amounts per 100 pounds.

The 132 shipments involved .in this complaint ranged in weight
from approximately 100 to 9,160 pounds, and were made during the
period January 7, 1924, to November 4, 1925. They were consigned
to the Allied Industries, complainant’s Pacific coast sales representa-
tives. Some of the shipments were trucked from complainant’s
factory to ship side at New York and others were transported by
rail to the respondent’s piers at that port. From thence they were

P - AT Y N T
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carried by the respondent to destination upon local ocean bills of
lading executed by the respondent carrier usually at $2.20; $2.45, and
$2.50. Amounts in excess of the rate of $2.20, it is stated by the
carrier’s witnesses, were erroneously assessed as penalty charges be-
cause of packing, and respondent has offered to make refund thereof.
In certain instances the carrier charged a rate of $1.20. This dif-
ference of $1 in the rate charged is apparently attributable to con-
flicting descriptions shown in certain shipping papers of record
covering the shipments involved. When the complainant’s' product
was described as a “ steel switch box with necessary interior fittings
and electric switches,” or similarly, the higher rate was exacted,
whereas when it was termed an “ electric switch ” the lower rate was
charged.

The rates of $2.20 and $1.20 above referred to, together with their
corresponding carload rates of $1.50 and 90 cents, are contained in a
so-called Westbound Minimum Rate List, published by the United
States Intercoastal Conference. The respondent is a member of this
conference and generally observes the rates therein named. By ref-
erence to a copy of this minimum rate list made of record in the
instant proceeding, it is noted that the 1 c. L. rate of $2.20 com-
plained of is 2d class under Western Classification, and that the
corresponding carload rate of $1.50 is 4th class under that classifica-
tion. The rates of $1.20 and 90 cents contended for by the complain-
ant are commodity rates (l. c. 1. and c. 1., respectively), applicable .to
“ Electrical Appliances N. O. S. elassified ¢ Class A’ under heading
‘Electrical Appliances’ in current Western Classification” and
other generally related commodities.. The complainant directs our
attention to the fact that included in the description of articles to
which these commodity rates are applied by the carrier is the follow-
ing subheading: “ Switches or Parts Thereof.”

Both at the hearing and upon the briefs the effort of the com-
plainant is to show that the article shipped was a switch, and hence
within the commodity description of articles to which the rates of 90
cents carload and $1.20 less carload applied. The component parts
of the complainant’s product are a steel box, an insulated base, a
mechanism which conducts or breaks an electric current, and fuse
sockets or receptacles. Manifestly, this article is a switch box with
interior fittings, and definitely within the classification “ Conduit
outlet boxes, with or without covers, or switch boxes, iron or steel,
with interior fittings, other than switches.”* The phrase © other
than switches ? does not, as contended by the complainant, exclude a
switch box containing a switch. On the contrary it comprehends a
switch box and interior fittings, one 6f which fittings may be a switch.

‘Cb,nsolidate,d Freight Classification No. 4, p. 162, items 3 and 4.
1U. 8. S.B.
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The purpose of the phrase is merely to distinguish the article de-
scribed from the item of the classification covering switches.? From
the nature of the complainant’s product as shown upon the record,
it is evident that the rating as applied by the respondent was correct.

The complainant sets forth in evidence comparisons of the $2.20
rate charged with the respondent’s rates on other commodities. The
4th class rate applicable in connection with carload shipments of the
complainant’s product is included. Of these commodities those
taking rates for which the complainant contends, together with the
respective weights and values per cubic foot, are summarized below :

Rates (west|
minlgnumbo:'l:tg Weight | Value
. - list) in in
Commodity descriptions pounds cents
per cubic per
Cc.L! | L.c.L.| foot | pound
Fans, electric. o ieceican- ‘o $0.90 $1.20 13 54
Magnetos. . ..ccecmeee-- - .90 1.20 46 168
Moeters, electric__._._._. .90 1.20 383 96
Starters, gasoline engine. 90 1.20 63 83
Switches, knife_ ... __... - .80 1.20 35 29
Telephones....c._cooooao-o - R - .90 1.20 32 60
Complainant’s product. - .. *1.50 2,20 27 23

1 Minimum weight 10,600 pounds unless otherwise indicated. ?# Minimum weight 30,000 pounds.

It is to be observed that while the rates on the complainant’s
product are 60 cents carload and $1 less-than-carload higher than
the rates upon the other commodities, with one exception the com-
plainant’s product occupies considerably more space. The average
greater weight of the other articles per cubic foot is 10 pounds, the
complainant’s product therefore requiring 37 per cent more space
within which to be loaded on shipboard. At the rates of 90 cents
carload and $1.20 less carload contended for, the carrier’s revenue
per cubic foot on the complainant’s product would have been lower by
9 cents and 12 cents, respectively, than from the average of the other
articles. While, as stressed by the complainant, its product per pound
and per cubic foot is less valuable than any of the other articles above
exhibited, we are not of opinion that such fact is determinative, in
view of the factor of space and the recognized disturbed condition of
intercoastal rates. Furthermore, no evidence was introduced regard-
ing comparative volumes of movement, an important consideration
in connection with commodity rates. The rates, weight, and value
of numerous other articles, such as brushes, cigars, spark plugs, etc.,
are also compared by the complainant with its product. A pains-
taking review of all of the elements involved, however, fails to show

2 Page 161, ite;xl 26. 1U.S S.B
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that upon the record the allegation of unjustness and unreasonable-
ness of the rates attacked can be sustained.
No evidence was adduced by the complainant to support the allega-
tion that the rates in question were illegal because not filed with the
board.
©  After examination of all the facts and circumstances of record in-
this proceeding, the beard concludes and decides that the rates on
the complainant’s product have not been shown unjust, unreasonable,
or illegal in violation of section 18 of the shipping act, as alleged.
The complaint will be dismissed.
An order will be entered accordingly.
1U.8.8.B.



ORDER

At a Session of the UNITED STATES SHIPPING
BOARD, held at its Office in Washington, D. C., on the
23d day of June, 1927 .

Formal Complaint Docket No. 31

Trumbull-Vanderpoel HBlectric Manufacturing Company, Inc.,, v. Luckenbach
Steamship Company, Inc.

This case being at issue upon complaint and answer on file, and
having been duly beard and submitted by the parties, and full investi-
gation of the matters and things involved having been had, and the
board having on the date hereof made and filed a report containing
its conclusions and decision thereon, which said report is hereby
referred to and attached:

It is ordered, That the complaint in this proceeding be, and it is
hereby, dismissed:

By the board. -

[sEAL.] (Sgd.) SaMUEL GOODACRE,

’ " Secretary.
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Docker No. 35
DOBLER & MUDGE

.

PANAMA RAIL ROAD STEAMSHIP LINE

Submitted July 13, 1927. Decided August 23, 1927

Rate not shown unjust or unreasonable in violation of section 18 of the shipping
act, 1916, as alleged. Complaint dismissed

Howard P. Rowe for complainant.
Richard Reid Rogers and Anderson. Woods for respondent.

RerorT oF THE BoARD

Examiner’s tentative report in substantial conformity with the fol-
lowing was served upon the parties in accordance with the board’s
rules of practice. Neo exceptions thereto were filed.

Complainant is engaged in the wholesale paper business at Balti-
more, Md. Respondent is a common carrier by water engaged in the
transportation of property between the ports of New York, N. Y.,
and Cristobal, Canal Zone, and as such is subject to the provisions
of the shipping act, 1916. By complaint filed under authority of
section 22 of the shipping act it is alleged that the rate of the re-
spondent carrier applicable to shipments of paper towels from New
York to Cristobal was when exacted and is unjust and unreasonable in
violation of section 18 of that statute. The board is requested to
effect a discontinuance of said alleged violation.

On August 10, 1926, complainant shipped via the respondent from
New York 200 cases of paper towels, weighing 19,580 pounds and
measuring 2,900 cubic feet, consigned to the Panama Canal, Cristobal.
These paper towels were purchased by complainant at an invoice
price of $1,050 delivered £. o. b. docks Panama Line, New York, and
were sold for $1,200 delivered at Colon. The rate charged was 15
cents per cubic foot, or $435.
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The authority for the rate assessed is respondent’s Freight Classifi-
cation and Tariff S. B. No. 6. Under the rule of said tariff govern-
ing the application of all rates contained therein (Item 22), it is
specifically stated that—

Allrates * * * are to be charged per cubic foot or per 100 pounds, which-
ever yields the greater revenue, at the option of the carrier.

Further, Item 30, which publishes the class rates from New York to
Cristobal, provides that rates will be “per cubic foot or per 100
pounds at the carrier’s option.” Two sets of fourth-class rates are
carried in the aforesaid tariff, viz: 20 cents per cubic foot and 40 cents
per 100 pounds, both subject to a reduction of 25 per cent on canal
supplies. In the instant case, as when calculated on a measurement
basis the shipment returned a greater revenue than when calculated
on a weight basis, the former basis was used.

It appears from the record that complainant when filing its bid
for the sale of the paper towels here concerned had in mind that the
rate applicable thereto was the rate per 100 pounds, which impression
was gained from the fact that on prior shipments to the Panama
Canal the weight rate was charged. Examination shows, however,
that such shipments were comprised of paper commodities other than
towels, which by weight returned a greater revenue than by measure-
ment. Complainant offered no evidence as to the unjustness or un-
reasonableness of the rate under attack other than to show that it
approximated 3614 per cent of the value of the shipment involved,
whereas in respect to certain other of the complainant’s shipments
the rate approximated from 2 per cent to 614 per cent of the value
thereof. While one of the factors for use in the consideration of the
justness and reasonableness of a given rate, value when standing
alone is not determinative. ‘ In defense of the lawfulness of the rate
charged, the respondent sets forth the bulky character of the com-
plainant’s shipment, and the widely established practice of water
carriers in charging for the transportation of bulky articles upon a
measurement rather than upon a weight basis.

Upon consideration of all the facts of record, the board concludes
and decides that the rate complained of has not been shown unjust
or unreasonable in violation of section 18 of the shipping act, 1916,
as alleged. The complaint, therefore, will be dismissed.

An order will be entered accordingly.

1.U.8.8.B.



ORDER

At a Session of the UNITED STATES SHIPPING
BOARD, held at its Office in Washington, D. C., on the
23d day of August, 1927

Formal Complaint No. 35
Dobler & Mudge v. Panama Rail Road Steamship Line

This case being at issue upon complaint and answer on file, and
having been duly heard and submitted by the parties, and full investi:
gation of the matters and things involved having been had, and thé
board having, on. the date hereof made and filed a report contain'ixig
its conclusions and decision thereon which said report is heleby
referred to and made a part hereof:

1t is ordered, That the complamt in this proceeding be, and it is
hereby, dismissed.

By the Board.

[sEaL.] (Sgd.) SamuzrL Goopacre, Secretary.



UNITED STATES SHIPPING BOARD

Docker No. 41

I. C. HELMLY FURNITURE COMPANY
.
MERCHANTS AND MINERS TRANSPORTATION COMPANY

Submiited November 5, 1927. Decided December 28, 1927

—

Rates on furniture and carpet paper from Savannah, Ga., to Miami, Fla., not
shown in violation of section 18 of shipping act, 1916, as alleged.

W. R. Alexander for complainant.
Richard B. Gwathmey for respondent.

ReporT oF THE BoArD

Tentative report in substantial conformity with the following was
served upon the parties in accordance with the board’s rules of
practice. No exceptions thereto were filed.

Complainant is engaged in the furniture business in Savannah, Ga.
Respondent is a corporation engaged as a common carrier in the
transportation by water of freight and passengers between ports in
the State of Georgia and the State of Florida, and as such is subject
to the shipping act, 1916.

By complaint filed under section 22 of the shipping act, 1916, it is
alleged that on various shipments of furniture and carpet paper from
Savannah, Ga., to Miami, Fla., during the period July 13 to August
10, 1925, inclusive, complainant was subjected to the payment of
unjust and unreasonable rates in violation of section 18 of the ship-
ping act. Reparation is prayed for in the amount of $104.76.

On January 1, 1925, the respondent. published and filed its Local
Freight Tariff S. B. No. 450, naming class and commodity rates
between Savannah, Ga., and Miami, Fla., and governed by southern
classification. The rates on complainant’s shipments thereunder,
according to article, were $1.41, 95, 85, and 79 cents. At time of
shlpments three routes were avallable to the complainant—all rail;
via the respondent carrier to Jacksonville and the Florida East
Coast Railway to destination, and via the respondent carrier to Jack-
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sonville and the Clyde Steamship Company to destination. The
latter was the route of movement, and the rates charged via this
route and now brought in issue were $2.50, $1.68, $1.48, and $1.3014.

It is contended on behalf of the complainant that inasmuch as the
respondent Merchants and Miners Transportation Company published
and filed with the board a tariff providing for direct service from
Savannah to Miami at specified maximum rates, it held itself out
to the public and was required by section 18 of the shipping act to
furnish service from and to such ports at rates not in excess of those
so specified. As the rates exacted were in amount greater than
such rates, it is contended they were for that reason unjust and
unreasonable.

The respondent carrier admits that prior to the movement involved
in this complaint it published and filed through rates via direct
service Savannah to Miami. It shows, however, that pier space was
not available at Miami, and that owing to congestion at that port
such direct service did not begin until October 5, 1925. Upon the
record it further shows that immediately following the publication
of its tariff, notice was given to the Savannah shipping trade, includ-
ing the complainant, of its inability to furnish direct Savannah-
Miami service until such time as adequate pier space was available
in Miami; and that in reply to complainant’s question as to the prac-
ticability of the route via respondent carrier to Jacksonville and
rail beyond, the much lower rated water route via the respondent’s
line and the Clyde Steamship Company was called to his attention.

According to the record, it is manifest that the direct Savannah
to Miami service of the respondent was under embargo at the time
the complainant’s shipments moved, and that the fact of such em-
bargo was brought to the attention of interested shippers, including
the complainant. During the period of the embargo the common
carrier status of the respondent, as respects the direct Savannah-
Miami service, was nonexistent, and the tariff covering such service
was correspondingly inapplicable. No duty rested upon the re-
spondent under section 18 of the shipping act to protect the direct
service rates shown in such tariff as against the higher joint rates via
its line and the Clyde Steamship Company, nor does it follow that
because the rates charged exceeded the rates shown in such tariff the
former were unjust and unreasonable.

According due consideration to all the facts and circumstances
of record, the board concludes and decides that the rates charged
have not been shown in violation of section 18 of the shipping act,
1916, as alleged. The complaint is accordingly dismissed.

1U.8.8.B.
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ORDER

At a Session of the UNITED STATES SHIPPING
BOARD, held at its office in Washington, D. C on the
28th day of December, 1927

Formal Complaint Docket No. 41

1. C. Helmly Furniture Company v. Merchants and Miners Transportation
Company

e

This case being at issue upon complaint and answer on file, and
having been duly heard and submitted by the parties, and full inves-
tigation having been had, and the board having on the date hereof
made and filed a report “containing its conclusions and decision
thereon, which said report is hereby referred to and attached;

It is ordered, That the complaint in this proceeding be, and it is
hereby, dismissed.

By the Board.

[sEAL.] (Sgd.) SaMUEL GOODACRE,

Secretary.



UNITED STATES SHIPPING BOARD

Dockrer No. 34

BILTMORE FLOORING COMPANY AND CARR LUMBER
COMPANY

v.

LAKE GILTEDGE STEAMSHIP COMPANY, LAKE TREBA
STEAMSHIP COMPANY, RICHARD WALSH OF MOBILE,
AND MOBILE LINERS, INC.

Submitted December 19, 1927. Decided January 24, 1928

Rates on hardwood flooring from Mobile, Ala., to Tampa, Fla., not shown unjust
or unreasonable. Complaint dismissed

Buirton G. Henson for complainants.
Pillons, Cowley & Gresham for respondents.

Rerorr oF THE BoARD

Tentative report in substantial conformity with the following was
served upon the parties in accordance with the board’s rules of prac-
tice. Exceptions filed by the complainants and respondents’ answer
thereto have been duly considered.

Complainants are E. N. Whitmire, trading as the Biltmore Floor-
ing Company, engaged in the purchase and sale of flooring and other
lumber, with principal place of businéss at Tampa, Fla., and the
Carr Lumber Company, engaged in the manufacture and sale of
lumber at Pisgah Forest, N. C.

Respondent Lake Giltedge Steamship Company, present owner of
the S. S. Lake GHltedge, hereinafter called the “ Lake Giltedge,” and
respondent Lake Treba Steamship Company, present owner of the
S. S. Lake Treba, hereinafter called the “ Lake T'reba,” are Alabama
corporations. They and respondent Richard Walsh, of Mobile, Ala.,
identified as former owner of both steamships, were engaged as
common carriers in the transportation By water of freight between

the ports of Mobile and Tampa at the time the shipments involved
134 1U.S.8.B.
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in this controversy were made. Respondent Mobile Liners, Inc.,
a corporation engaged in business as steamship agent and forwarder
at Mobile, Ald., acted as agent for the other respondents..

By complaint filed under section 22 of the shipping act, 1916, it
is alleged that on two shipments of hardwood flooring from Mobile
to Tampa in December, 1925, and January, 1926, complainants were
subjected to the payment of unjust and unreasonable rates in viola-
tion of section 18 of the shipping act. The board is requested to effect
a discontinuance of such alleged violation, to prescribe a just and
reasonable maximum rate for the future, and to award reparation.

The commodity involved was maple and oak kiln-dried tongue-
and-groove hardwood flooring. It was shipped in lengths of from
2 to 16 feet, in bundles; was a manufactured article, but not painted,
varnished, or stained. It was thirteen-sixteenths -of an inch thick
and varied from 114 to 214 inches in width.

The first shipment upon which reparation is sought left Mobile
on December 12, 1925, in the Lake Giltedge, arriving at Tampa on
December 16, 1925. It consisted of 15265 bundles of oak flooring
measuring 190,377 board feet and weighing 369,500 pounds. The
second shipment left Mobile in the Lake Treba on January 9, 1926,
arriving at Tampa on January 12, 1926, and consisted of 22,263
bundles of oak flooring and 2,543 bundles of maple flooring, meas-
uring 303,133 board feet and weighing 523,120 pounds. Freight
charges were assessed on the basis of 65 cents per 100 pounds and
$16 per thousand feet, respectively. The weight per thousand feet
of the Lake Giltedge shipment was 1,940 pounds, whereas that of
the Lake T'reba shipment was 1,720 pounds per thousand feet. This
difference in weight was due to the fact that the flooring carried
on the Lake Giltedge was 21 inches in width, while that carried on
the Lake Treba varied from 114 to 214 inches. )

Evidence of the complainants is that on shipments of flooring
from New Orleans and Philadelphia to Tampa, and from Mobile to
Miami, lower rates than those attacked were charged, and that on
April 21, 1926, the respondents quoted a rate on flooring of 35 cents
_per 100 pounds from Mobile to Tampa. While the disparity between
the rates on the shipments from New Orleans, Mobile, and Philadel-
phia and the rates here under attack is recognized by the respondents,
objection to the use of such: comparison is made on the grounds,
among others, that the lower rates were charged by different carriers
under different operating conditions and from different points of
shipment; and that in at least one instance the lower rate was pursu-
ant to prior booking. The respondents’ quotation of a rate of 35
cents from Mobile to Tampa on April 21, 1926, it appears, was made

1U.8.8.B.
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in soliciting light cargo to fill space.. No shipments are shown to
have been carried by the respondents at this rate.

Transportation conditions in Florida during the latter part of
1925 and the first part of 1926 are developed upon the record in
this case to have been abnormal, due to enormous demand for ma-
terials caused by the gigantic growth of the State at that time. The
congestion was so great that the Florida rail carriers, in September,
1925, placed embargoes against movements to the city of Tampa and
these were followed in October by a State-wide embargo which re-
mained effective on everything but foodstuffs, medicines, etc., until
May 17, 1926. The municipal wharf at Tampa, the terminal used
by respondents was so congested that freight had to be piled on the
sand and in the streets, where it remained for a considerable period
before removal by consignees. Witness for the complainants as well
as respondents testified that unprecedented ‘building operations in
Florida and higher wages paid by builders during the period involved
"in this case had the effect of enticing labor away from the water as
well as the rail lines, thereby causing increased labor costs. Re-
spondents show that prior to the congested period the cost of dis-
charging a vessel averaged from 60 cents to 75 cents a ton, and during
the congestion from™$2 to $2.50 per ton. Respondents also show that
because of the congested condition of Tampa Harbor, vessels which
ordindrily took 5 days to unload and depart averaged at least 15
days, and that the turn-around on the particular trips involved here
was 11 days for the Lake Treba and 19 days for the Lake Giltedge.
Whereas these two ships during normal times would average two
round trips per month between Mobile and Tampa, including unload-
ing at the latter point as well as other points in the vicinity of Tampa,
during the period involved only one trip per month could be made.

At the time of shipment of the complainants’ flooring here con.
cerned, its value is shown to have been from $30 to $135 per 1,000 feet,
or approximately $15 to $20 higher than its value during normal
market conditions. The average rate charged was $14.31 per 1,000
feet, or less than the $15 rate on pine, of which latter commodity
there is shown to have been a heavy movement. Prior to the con-
gestion the rate on pine was $8 per 1,000 feet. According to. the
record a ton of hardwood flooring will stow in a space of 95 to 110
cubic feet, whereas pine lumber requires only from 65 to 70 cubic
feet. In other words, a ton of pine lumber stows in about 65 per cent
of the space required for a ton of flooring. Hardwood flooring is
brittle and greater care is required in handling it than in handling
pine and other common lumber. Its movement from Pisgah Forest
via Mobile is shown to have been unusual, and it appears that the
sporadic shipments involved in this case Would have moved all-rail

to Tampa had such a movement not been embargoed.
177 S S R
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The respondents further show that the rates on flooring assailed
in this proceeding produced less revenue than the rates between the
same points on other commodities such as cement, iron and steel
articles, lime, and wall plaster.,

According due consideration to all the facts and evidence of
record, the board concludes and decides that the rates assailed have
not been shown unjust or unreasonable in violation of section 18 of
the statute, as alleged. The complaint will be dismissed and an

order entered accordingly.
1U.8.8.B.



ORDER

At a Session of the UNITED STATES SHIPPING
BOARD, held at its office in Washington, D. C., on the
24th day of January, 1928

. Formal Complaint Docket No. 34

Biltmore Flooring Company and Carr Lumber Company ». Lake Giltedge
Steamship Company, Lake Treba Steamship Company, Richard Walsh of
Mobile, and Mobile Liners, Inc.

This case being at issue upon complaint and answer on file, and
having been duly heard and submitted by the parties, and full inves-
tigation having been had, and the board having, on the date hereof,
made and filed a report containing its conclusions and decision
thereon, which said report is hereby referred to and attached:

It i3 ordered, That the complaint in this proceeding be, and it is
hereby, dismissed.

By the board.

[sEaL.] (Sgd.) SaMUEL GOODACRE,

Secretary.

a



UNITED STATES SHIPPING BOARD

Docker No. 29
’ MUIR-SMITH MOTOR COMPANY
».

GREAT LAKES TRANSIT CORPORATION

Docker No. 32
RUSSELL S. SHERMAN, INC.
V.

GREAT LAKES TRANSIT CORPORATION

Submitted November 21, 1927. Decided January 31, 1928

Rates charged on automobiles from Detroit, Mich., to Duluth, Minn., in excess
of maximum rates on file

McCabe and Clure and T'. H. T'relford, for complainants.
Mayer, Meyer, Austrian & Plast, for respondent.

ReporT oF THE BoARD

These two cases involved the same subject matter, were heard to-
gether, and will be disposed of in one report. ‘Tentative report in
substantial accord with the following was duly served upon the
parties, and exceptions and answer thereto have been considered at
length.

The complainants are Minnesota corporations engaged as dealers
in automobiles at Duluth. Respondent is a New York corporation
engaged as a common carrier upon regular routes from port to port

138 1U.8.8.B.
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.on the Great Lakes, and as such is subject to regulatory provisions of
the shipping act, 1916. The complainants allege that upon ship-
ments of automobiles transported from Detroit, Mich., to Dulith,
Minn., during the period June 27, 1923, to November 20, 1924, the
respondent charged rates which were illegal, unjust, and unreason-
able in violation of section 18 of the shipping act. The evidence of
the complainants was confined, however, to the issue of illegality,
i. e., whether under a correct interpretation of the carrier’s tariffs
the rates charged were in excess of the maximum rates on file. The
alternative application note out of which this question of interpreta-
tion arose has since been removed by the respondent from its tariff
covering shlpments of. automobiles from Detroit to Duluth. Rates
will be stated in cents per 100 pounds and in dollars per automoblle

During the period in which complainants’ shipments moved re-
spondent carriér had in effect its local class and commodity tariffs
S. B. 12 and S. B. 19, governed by official classification except as
otherwise provided therein. By such official classification the rating
assigned “Automobiles, passenger, loose or in packages, carload,
minimum weight 10,000 pounds, subject to rule 34,” was 110 per cent
of first class. This applied to carrier’s tariffs made a rate of 93
cents. The rating provided for “Automobiles, freight, S. U., loose
or in packages, carload, minimum weight 12,000 pounds, subject to
rule 34,” was second class, which applied to carrier’s tariffs made a
rate of 72 cents. Specific maximum any-quantity commodity rates
in dollars per machine were also published in said tariffs ranging
from $35 to $60. The maximum commodity rate of $35 published
in respendent’s tariff S. B. 12 was assessed upon each automobile
involved in Docket 29. Commodity rates lower than the maximum
commodity rates contained in respondent’s tariffs were assessed on
the shipments involved in Docket 32, as follows: Passenger auto-
mobiles, $27.50; trucks having a wheel base between 139 and 146
inches, $45.50; and trucks havmfr a wheel base.between 147 and 168
Ainches, $50.50. Such. lower rates were quoted by the carrier to the
automobile trade on May 3, 1924.

.It Is contended on behalf of the complainants that under a correct
interpretation of the respondent’s tariffs class rather than commodity
rates should have been .applied to the shipments here in contro-
versy, and that since such shipments equaled or exceeded in weight
the carload minima required under the classification of 10,000 and
12,000 pounds,* flat carload rate of 93 cents should have been applied
to passenger automobiles and to mixed shipments of passenger auto-
mobiles and trucks, and a flat carload rate of 72 cents to trucks. It
is urged that these class rates were the carrier’s applicable maximum

1 Except 2 shipments of 5,346 and 9,167 pounds, respectively.
ITIT ]SSR
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rates, that the rates charged were in excess thereof, and that repa-
ration in the amount of the difference is due.

Respondent carrier’s tariffs provided that “ Whenever a carload
(or less-than-carload) commodity rate is established it removes the
application of the class rate on that commodity.” No question would
have been presented, therefore, but that the commodity rates were
applicable, except for ‘a note published under the particular com-
modity description on automobiles reading “Wherever the official
classtfication basis makes a lower charge than on basis of commodity
rates, class rates will apply.” Of pertinence in this connection,-
rule 34 of the official classification, in part, provides that:

When articles subject to the provisions of this rule are loaded in or on cars
86 feet 6 inches or less in length, they shall be charged at the minimum carload
weights specified therefor in the separate descriptions of afrticles. * * #*
Weight in excess of the minimum weight provided for in this rule must be
charged for.

Relative to the above rule, the following provision termed an
“ addition ” is made thereto in each' of the respondent’s tariffs in-
volved in the instant complaint proceeding:

On all carload shipments delivered to docks, other than those délivered in
cars, destined to Lake ports and subject to rule 34 of the official classification,
the minimum weight provided in the official classification for cars 36 feet 6
inches in length will be applied,” unless actual weight of consignment is greater
when charges based on the actual weight will be assessed. )

On behalf of the respondent it is admitted that if lower charges
could have been arrived at by the application of the official classifica-
tion basis than on the basis of commodity rates the former would
have governed. But, the respondent contends, the proper method of
calculating the rates upon official classification basis under the alter-
native tariff note hereinbefore quoted, to ascertain if they made lower
than the commodity basis, was, to use the words of the respondent’s
brief, as follows: “If there were four machines in the shipment,
respondent calculated the official classification basis upon fwo full
minimam carloads and in the case of a greater number of units,
respondent assumed that number of minimum carloads which would
be produced by dividing the number of automobiles by two, applied
the carload rate thereto and the comodity rate.to the extra machine,
if any.” This method of calculation, it.is urged by the respondent,
was ]ustlﬁed first, in that rule 34 of the oﬂ"lc1al classification hereto-
fore quoted was apphcable to the instant shipments; and, secondly,
because the word “ consignment ” contained in the tariff addition to

3 The minimum weights thus provided by the official classification for passenger auto-
mobiles and trucks were 10,000 and 12,000 pounds, respectively.
: 1U.8S.8.B
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rule 34 heretofore quoted meant the number of passenger automobiles
or trucks which could be loaded in a freight car 36 feet 6 inches in
length. .
CONCLUSIONS, DECISION, AND FINDINGS

By its express provision rule 34 of the official classification related
to shipments “ loaded in or on cars.” In and of itself it was therefore
in no respect applicable to port-to-port shipments by water such as
here concerned. Only by means of the tariff addition did that rule
have any application to such shipments. According to the respond-
ent it “intended to permit complainants and all other shippers to
have the benefit of official classification when such basis made lower
than the commodity rate,” and 4
in order to afford that opportunity it became necessary to specify the size of the
hypothetical car which would be considered in connection with rule 34. This
was done by the addition to rule 34, and respondent stands ready to observe that
addition to rule 34 as a part of official classification in' every instance that it
makes lower than the commodity basis.

It is manifest, however, that the sole function of the addition, as
expressed by its language, was to prescribe a method of determining
the minimum carload weights applicable to port-to-port shipments
by water, which, if they had moved via rail, would have been subject
to official classification rule 84. In this connection the phrase “ sub-
ject to rule 84” contained in the addition was merely descriptive
and can not be considered, as collaterally urged by the respondent,
to have “specifically made ” official classification rule 34 in and of
itself, without the tariff addition, “applicable to port-to-port ship-
ments by water.” The respondent’s further contention that the word
“consignment ” in the addition was to be interpreted to mean no
more than the portion of a shipment which could have been loaded
in a hypothetical freight car or cars 36 feet 6 inches in length rather
than to the aggregate or total shipment is likewise not sustained by
the language used. That word and its context permits of no other
interpretation than as requiring the application of the carload rate to
all excess weight of shipment over the carload minimum weight.

By the alternative note of the respondent’s tariffs S. B. 12 and
S. B. 19 reading, “Wherever the official classification basis makes
a lower charge than on basis of commodity rates, class rates will
apply,” calculation of charges as respects shipments here concerned
upon official classification basis correctly interpreted® made class
rates as applied to the entire weight of shipment the maximum rates
on file. As charges exacted on shipments evidenced of record were

3 Rule 10 and substituted rule 15 apply.
1U.8.8.B.
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higher than such maximum rates, the respondent must be held to
have charged in excess of its maximum rates on ﬁle, and the board
so concludes and decides.

The board finds that the complainants were the consignees of
shipments herein concerned who paid rates thereon in excess of the
respondent’s maximum rates as herein determined. The board fur-
ther finds that as to such of said shipments on which rates were paid
within two years prior to the filing of sworn complaint with the
board the complainants have been injured in the amount of the dif-
ference between the rates paid and the respondent’s said maximum
" ratés, and are entitled to reparation in that amount with interest at.
6 per cent per annum. As the exact amount of reparation can not
be calculated upon the record, the complainants and the respondent
carrier are directed to comply with Rule XXTI of the board’s Rules
of Practice. Upon receipt of statement in comphance with that
rule, the board will consider the entry of award of reparation.

1U.8.8.B.



UNITED STATES SHIPPING BOARD

Docxker No. 39

BONNELL ELECTRIC MANUFACTURING COMPANY
: v,
PACIFIC STEAMSHIP COMPANY

Submitted January 31, 19?8. Decided March 6, 1928

Rate on iron pipe and iron pipe elbows New York to Miami not shown unjust
or unreasonable as alleged..

Thomas C. Ringgold for complainant.
7. J. Kehoe and F. A. Steele for respondent.

REerorT oF THE BOARD

The complainant, Bonnell Electric Manufacturing Company, is en-
gaged in business in New York City in the manufacture and sale of
cast-iron pipe and cable fittings used for electrical purposes. The re-
spondent. Pacific Steamship Company, at the time here involved
operated one vessel on regular route between New York, N. Y., and
Miami, Fla., and was subject to the shipping act, 1916.

By complaint filed on May 24, 1927, under section 22 of said act,
it is alleged that on a shipment of iron pipe and elbows made by
complainant in March, 1926, from New York to Miami, respondent’s
rate of $2.50 per one hundred pounds was unjust and unreasonable,
in violation of section 18 of the shipping act. The board is requested
to award reparation. ‘

The shipment involved was invoiced to the Miami consignee at
$1,047.81 £f. a. s. New York. In making settlement of this invoice,
the consignee deducted $293.61, the difference between the freight
it paid the respondent on this shipment and the freight it presumably
would have paid had the complainant made shipment via the Clyde
Steamship Company, also operating a service from New York to
Miami. Shortly thereafter the consignee went out of business, and
complainant has never been able to recover-any part of the $293.61
deduction.

1U.8.8.B. 143
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About this same time the complainant made other f. a. s. shipments
from New York to another consignee in Miami via the respondent’s
line and at the $2.50 rate. The invoices for these shipments were not
subjected to deduction. It is indicated that not until notice of deduc-
tion in connection with the shipment here involved was the com-
plainant aware of the difference between the rates of the two
carriers.

The only evidence adduced by the complainant in support of its
allegation that the rate of $2.50 was unjust and unreasonable is the
fact that the Clyde Steamship Company had in effect at that time
a rate of 73 cents.

In defense of the reasonableness of the rate attacked, the respond-
ent carrier sets forth the peculiar character of the service performed
and relates at length the extraordinary expense incurred by it, both
in establishing the service and in operating. TIts one steamer in the
service, the . F. Alevander, was primarily a passenger and perish-
able-cargo vessel, and maintained a schedule of from 46 to 48 hours
from New York to Miami. It was put into the New York-Miami
trade in October, 1925, to meet the demands then incident to the
Florida boom, and was removed in May, 1926. The respondent
stresses that time was a prime factor when the complainant’s ship-
ment was carried, and that the schedule of the Clyde Line from
New York to Miami was around 85 hours in contrast with the H. 7.
Alexander’s 48 hours or less. The $2.50 rate assailed by the com-
plainant in this case was the respondent’s seecond-class rate shown
in its tariff duly on file with the Shipping Board and open to public
inspection in accordance with section 18 of the shipping act and the
board’s tariff regulations.

An allegation that a rate is unjust and unreasonable puts the
burden of proving such unjustness and unreasonableness upon the
complainant. This burden is not sustained in the instant case. Un-
justness and unreasonableness of a given rate is not proved by merely
showing that a lower rate existed over the line of another carrier.
Upon the record, therefore, the complaint will be dismissed, and
an order entered accordingly.

1U.8.8.B.
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Docker No. 38

THOMAS G. CROWE, TRADING AS THOMAS G. CROWE &
COMPANY, DAVID POTTASH, TRADING AS PENN
WASTE COMPANY, OSCAR SMITH & SONS COMPANY,
AND THOMAS M. GLUYAS COMPANY

v.

. SOUTHERN STEAMSHIP COMPANY

Docxker No. 43

BOSTON EXCELSIOR COMPANY, HARRY SCHIMMEL,
DAVID POTTASH, TRADING AS PENN WASTE COM-
PANY, AND OSCAR SMITH & SONS COMPANY

V.

MALLORY STEAMSHIP COMPANY AND SOUTHERN
STEAMSHIP COMPANY

Submitted February 21, 1929. Decided March 12, 1929

Rates on cotton linters and/or cottonseed hull fibre or shavings from Galveston
to New York and from Houston to Philadelphia not shown to be in violation
of Shipping Act, 1916, as alleged. Complaints dismissed.

Oberg & Gililland and Frank B. Blocksom for complainants.
M. Hampton Todd, Robert G. Erskine, J. T. Green, and T. A.

O’Brien for respondents.

RerorT oF THE BoarD

These two complaints were heard together and will be considered
in one report.

The complaint in Docket 38 is filed on behalf vf Thomas G.
Crowe, trading as Thomas G. Crowe & Company; David Pottash,
trading as Penn Waste Company; Oscar Smith & Sons Company; and
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Thomas M. Gluyas Company. The complaint in Docket 43 is filed
on behalf of David Pottash, trading as Penn Waste Company; Oscar
Smith & Sons Company, the Boston Excelsior Company, and Harry
Schimmel. The complainants are all dealers in cotton and/or cotton
products. The respondent in Docket 38 is the Southern Steamship
Company, a common carrier operating from Houston to Philadelphia,
and as such subject to the provisions of the shipping act, 1916. The
respondents in Docket 43 are the Southern Steamship Company and
the Mallory Steamship Company, the latter a common carrier by
water from Galveston to New York, and as such subject to the ship-
ping act.

The complaint in Docket 38 alleges that on certain shipments of
cotton linters in compressed bales the, respondent charged a rate of
55 cents per one hundred pounds, said rate being the rate for cotton
linters in uncompressed bales, and that the rate of 55 cents was
inapplicable, unlawful, illegal, unduly and unreasonably prejudicial,
and unjust and unreasonable in violation of sections 16 and 18 of the
shipping act.

The complaint in Docket 43 alleges violations of the same nature
in respect to cotton linters and also cottonseed-hull fiber or shavings.
The further allegation is made that certain shipments described on
the bills of lading as cottonseed-hull fiber or shavings were actually
linters and entitled to a lower linters rate. l

In each of these complaints the board is asked to require respond-
ents to cease these alleged violations, to award reparation, and to fix
lawful, nonprejudicial, just, and reasonable maximum rates for the
future.

The complainants seek primarily to prove that the bales of cotton
linters and bales of cottonseed-hull fiber or shavings involved were
compressed, although customarily described on the bills of lading as
uncompressed. They present evidence indicating that all the linters
and/or cottonseed-hull fiber or shavings covered by the complaints
were actually compressed to an average density of about 15 pounds
per cubic foot. This compression was eftected at cottonseed-oil mills.
Only occasionally, except for export trade, do these commodities
move through a regular cotton press, which effects a compression of
twenty-two and a half pounds.

The complainants base their, contention that the compressed rate
should have been charged on the fact that the tariffs in naming the
rates on compressed and uncompressed bales contain no definition or
qualification of the term “compressed.” They argue that in the
absence of such definition or qualification in the tariff the existence
of “reasonable” compression required the charging of the com-
pressed rate. They urge that tariffs must be construed according

1U.8.8.B.
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to their language, and that the intent of the framers is not con-
trolling.

In defense of the rates assessed, the respondents show trade cus-
tom, usage, or understanding of the word “ compressed ” in connec-
tion with linters and cottonseed-hull fiber or shavings. They intro-
duce considerable evidence to the effect that a bale of linters or
shavings as it comes from an oil mill is known to the trade as an un-
compressed bale and that only when it has been put through a com-
mercial press, where a density of twenty-two and a half pounds is
received, is it known as a compressed bale. The respondents also put
in evidence a photostatic copy of a letter written by one of the main
witnesses for the complainants, a witness who was qualified by the
complainants as an expert. It is sufficient.to quote the third para-
graph of this letter:

Of course, I know to a cottun man, a compressed bale is one which has gone
through a compress station and there compressed to a density of about 221%
lbs. per cubic foot. There is, too, the high-density bale which is of higher
density. Freight shipments, however, are rated according to freight tariffs,
and here is the crux in the situation.

It is true that tariffs must be construed strictly and that wherever
they are ambiguous the doubt should be resolved against the carrier.
Nevertheless, a fair and reasonable construction must be given. The
terms in question must be'construed in the sense in which they are
generally understood and accepted commercially. Shippers can not
be permitted to avail themselves of a strained and unnatural con-
struction. In this case the trade custom is clearly shown. The com-
plainants’ interpretation of the tariff is constricted.

On the issue of “unjustness and unreasonableness of the rates
charged, the complainants exhibit rates assessed by the respondents
on a number of commodities alleged by the complainants to be similar
to cotton linters and cottonseed-hull fiber or shavings. In connection
with this exhibit a witness for the complainants testifies that a num-
ber of these commodities occupy more space per pound than cotton
linters or shavings, although moving at lower rates. The complain-
ants also question the reasonableness of the rates on uncompressed
hales of linters and hull fiber or shavings as compared with the rates
on compressed bales. The respondents show, however, that other
factors than space occupied, such as the degree of competition and
the value of the commodity, enter into steamship rate making. With
respect to the comparison of the compressed rate with the uncom-
pressed rate, they further show that two compressed bales can be
loaded in approximately the same space required for one uncom-
pressed bale, and that in other trades uncompressed linters are cus-
tomarily charged twice the rate on compressed linters. Upon the

1U.S.8.B.
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record the complainants’ burden of proof of unjustness and unreason-
ableness is clearly not sustained.

Respecting the secondary contention of the complainants in Docket
43, that certain shipments described on the bills of lading. as cotton-
seed-hull fiber or shavings were entitled to the lower linters rate, the
complainants confine themselves to showing that fiber or shavings
and linters are of the same general nature. Admittedly such is the
fact, but there is, nevertheless, as shown by the evidence, a recog-
nized distinction between them. Nothing is adduced on behalf of the
complainants which in any manner warrants a conclusion that the
rate charged on the several shipments of fiber or shavings involved
was unlawful. :

After. consideration of the record, including complainants’ excep-
tions, we conclude and decide that the rates assailed have not been
shown in violation of either section 16 or section 18 of the shipping
act, 1916, as alleged. We accordingly enter an order dismissing both

complaints.
1U.8.8.B.



ORDER

At a Session of the UNITED STATES SHIPPING
BOARD, held at its office in Washington, D. C., on the
12th day of March, 1929

Formal Complaint Docket No. 38

Thomas G. Crowe et al. v. Southern Steamship Company

Formal Complaint Docket No. 43

Boston Excelsior Company v. Mallory Steamship Company and Southern
Steamship Company

The above-entitled formal complaints being at issue, and having
been duly heard and submitted by the parties, and full investigation
of each having been had, and the board having, on the. date hereof,
made and filed a report containing its conclusions and decision
thereon, which said report.is hereby referred to and attached; it is
. Ordered, That the said complaints be, and they are hereby, dis-
missed. ‘

By the board.

[sEaL.] (Signed) SAMUEL (GOODACRE,

~ Secretary.
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Docxer No. 46

EVERETT CHAMBER OF COMMERCE AND BELLINGHAM
CHAMBER OF COMMERCE

V.

LUCKENBACH STEAMSHIP CO., DOLLAR STEAMSHIP
LINE, ARROW LINE, AMERICAN-HAWAIIAN STEAM-
SHIP CO., PANAMA PACIFIC LINE, MUNSON-McCOR-
MICK LINE, CALIFORNIA & EASTERN STEAMSHIP
CO.. OCEAN TRANSPORT CO. (INC.), QUAKER LINE,
TRANSMARINE LINES, WILLIAMS STEAMSHIP CO.

Submitted June 21, 1929. Decidéed September 11, 1929

Respondents’ rule applying arbitraries of 121 cents per 100 pounds to Everett
and 15 cents per 100 pounds to Bellingham, Olympia, and Astoria not shown
to subject said ports to undue and unreasonable disadvantage in violation
of section 16 of the shipping act, as alleged. Complaint dismissed.

Williams & Davis, Walter B. Whitcomb, Ralph L. Shepherd,
George F. Yantis, and W. H. Nelson for 'complainants and inter-
veners.

Herman Phleger, Roscoe H. Hupper, and William J. Dean for
respondents.

REeporT or THE BOARD

The complainants, Everett Chamber of Commerce and Belling-
ham Chamber of Commerce, are associations of merchants, profes-
sional men, and residents -of the cities of Everett and Bellingham,
Washington. The respondents are all engaged as common carriers
by water on regular routes between ports of the Atlantic coast and
ports of the Pacific coast, and as such are subject to the shipping
Act. 1916. As members of the so-called United States Intercostal
Conference, they are governed with respect to the matter concerned
herein by tariff of that conference known as Westbound Minimum
Rate List No. 4. Two of these carriers (Luckenbach Steamship
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Co. and Transmarine Lines) also operate between the Gulf coast
and the Pacific coast; but, although the complaint alleges violation
of the law regarding these operations, no attempt is made to sustain
such allegations.

The complaint attacks the rules and regulations of the respond-
ents, which provide specified higher rates for cargo destined to
Everett and Bellingham than for cargo destined to Seattle and
Tacoma. The allegation is made that in this respect these rules and
regulations subject Everett and Bellingham to undue and unreason-
able disadvantage in violation of section 16 of the shipping act.

By intervention, the port of Astoria alleges that the same rules
and regulations, which assess cargo destined to Astoria, Oregon, a
specified higher rate than cargo destined to Portland, Oregon, sub-
ject Astoria to undue and unreasonable’ disadvantage in violation
of section 16 of the shipping act. Other interveners are the port
of Olympia and the Olympia Chamber of Commerce, who allege
similar violation with respect to Olympla Washmgton as compared
with Seattle and Tacoma.

The rules and regulations in question provide that the Pacific
coast ports of Seattle, Tacoma, Portland, Alameda, Los Angeles
Harbor, San Francisco, and Oakland shall be known as terminal
ports, and that cargo destined to those ports shall be assessed so-
called terminal rates whether the carrier effects delivery from the
Atlantic coast by discharging there direct or by transshipment.
All other Pacific coast ports, including Everett, Bellingham, Olymn-
pia, and Astoria, are classified by the rules and regulations assailed
as nonterminal ports, and, except as to Port San Diego, cargo des-
tined to each of such ports is assessed an arbitrary amount over and
above the terminal rate whether the respondent_carrier effects de-
livery by calling with its own steamer or by transhipment. Ag
Port San Diego terminal rates apply whenever the steamer of the
respondent actually calls to discharge. If the respondents tranship
the cargo to San Diego an arbitrary of 30 cents per hundred pounds
is charged. The arbitraries assessed against the complaining ports
are as follows:

huncdﬁggs p%?lrnds .
Bverett e 12%%
Bellingham_ - L 15
Olympia____ e e e 15
Astoria._.____ e 15

The board is asked to order the respondents to remove the alleged
undue and unreasonable disadvantage by ordering the cancellation
of these arbitraries against these cities, thereby giving them terminal

rates. The complainants and interveners argue that inasmuch as
1U.8.8.B.
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the respondent carriers give the ports of Seattle, Tacoma, ana
Portland terminal rates not only when they effect delivery them-
selves, but even when they tranship the cargo at San Francisco they
should do likewise with Everett, Bellingham, Olympia, and Astoria.
‘They show that the length of haul from the Atlantic coast to Everett
and Bellingham is slightly less than to Seattle and Tacoma; and
that the length of haul to Astoria is slightly less than to Portland.
Olympia, however, is a somewhat longer haul than any of the other
ports involved. All four complaining ports are accorded the same
rates via transcontinental railroads as Seattle, Tacoma, and Portland,
and are represented by witnesses as being logical distributing centers
for extensive and rapidly developing adjacent territory. All four
cities, it is shown, have excellent harbor facilities and a substantial
aggregate tonnage movement through their harbots.

The complainants and interveners urge that in determining
whether or not their ports should be given terminal rates on the west-
bound intercoastal service, the respondent carriers should consider
the eastbound intercoastal tonnage as well as the westbound. They
also stress that the rule of the respondents governing shipments to
Port San Diego assesses an arbitrary only when the respondents do
not effect delivery direct but make transhipment. They argue that
even if terminal rates are not given their cities when the cargo is
transhipped they should at least be accorded the same treatment
as Port San Diego and receive the advantage of the terminal rate
whenever a vessel of the respondent does call and unloads. Some of
the respondents, it is shown, frequently call at one or more of the
nonterminal ports involved for the purpose of picking up eastbound
cargo.

In defense of the rules and regulations imposing these arbitraries,
the respondents direct attention to the lack of volume of tonnage
.moving over their lines to the complaining ports. For illustration,
during the year ended August 31, 1928, the total tonnage both tran-
shipped and direct carried by the respondents was as follows:

Tons
Everett _ e 457
Bellingham _ e 1, 749
Olympig e e e 47
Astorla —___ 246

In reference to the special rule for Port-San Diego, the respond-
ents show that during the same period they carried 22,319 tons
destined to that port. The respondents show also that the instances
in which cargo destined to the terminal ports of Seattle, Tacoma, and
Portland is transhipped are relatively few. Two of the respond-
ents? do not call either to load or unload north of San Francisco.

1 Panama Pacific Line and Dollar Steamship Line.
10U.8.8.B.
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In order to compete with such carriers as do proceed northward,
these two carriers take cargo on the Atlantic coast for the northern
terminal ports, tranship it at San Francisco over a Pacific coastwise
line, and charge for the through movement the same rates as do
the respondent carriers whose vessels actually touch the northern
terminal ports. In the same manner they compete with the other
carriers by taking cargo for Everett, Bellingham, Olympia, and
Astoria, tranship it at San Francisco, and charge the same rates for
the through movement as the respondent carriers operating to ports
north of San Francisco.

CONCLUSIONS AND DECISION

Volume of traffic js undeniably a prime factor in constructing
water transportation rates. As shown above, the total amount of
freight moved in a year to all four complaining ports in all the ves-
sels of the eleven respondents was only 2,499 tons. Nothing of evi-
dence warrants the conclusion that the assessment of the specified
arbitraries an the traffic to the four ports has resulted in materially
reducing volume or that their removal would substantially increase it.
In the instant case, justification for the respondents’ arbitraries under
attack manifestly lies in the small amount of freight moving to the
complaining ports. Due to its lack of volume, practically all of the
westbound tonnage carried by the respondents for the four com-
plaining ports is transhipped at one of the northern terminal ports.
And even when a vessel of the respondents calls at one of these four
nonterminal ports in order to load cargo eastbound, such cargo as
that vessel may have brought westbound for that nonterminal port
is usually transhipped at a terminal port. As shown by the re-
spondents, the transhipment is a matter of practical necessity in
order that their westbound operation may be completed before their
eastbound operation begins. It is of course normally an important
consideration to the carriers to have their vessels bare of cargo before
starting to load for the eastbound voyage.

The contention urged on behalf of the complaining ports that at
least they are subjected to undue and unreasonable disadvantage by
the arbitraries assailed when any of the respondents’ vessels dis-
charge direct is not persuasive in view of the infrequency of direct
discharge and the negligible amount of cargo so delivered.? Nor is
there support for the further contention that the specified arbitra-
ries on the cargo for Everett, Bellingham, Olympia, and Astoria
transhipped at San Francisco by the respondents Panama Pacific
and Dollar Lines subject them to undue and unreasonable disadvan-

3In the case of Olympia the 47 tons carried for that port during the 12-month period
ending Aug. 31, 1928, was all transhipped. ,
1U.S.S.B.
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tage, in view of the slight amount of such cargo ® and the practical
competitive conditions involved which these two respondents have to
meet in order to participate in the carriage of the northbound
traffic.

The complaining ports are extended the same rates as the terminal
ports on cargo loaded there by the respondents for their eastbound
voyage. This cargo consists almost entirely of lumber, pulp, and
canned goods. The position of the complainants and interveners
that since this eastbound cargo is substantial in amount the carriers
should be required to treat them as terminal ports as to the inconsid-
erable westbound cargo is untenable. The respondents’ custom of

.separating for rate-making purposes their westbound from their
eastbound operations is defensible in view of the recognized dis-
similarity of operating conditions in the eastbound and westbound
trades.

Upon consideration of all the facts, argument, and exceptions of
record, we conclude and decide that in the instant proceeding the
respondents have not been shown to subject the complainants and
interveners to undue and unreasonable disadvantage in violation of
section 16 of the shipping act, 1916, as alleged. An order of dismis- _
sal will be accordingly entered.

s For the 12-month period ending Aug. 31, 1928, Everett and Bellingham cargo tran-
shipped at San Francisco amounted to only 88 and 194 tons, respectively.



ORDER

~ At a Session of the UNITED STATES SHIPPING .
BOARD, held at its office in Washington, D. C., on the
11th day of September, 1929

Formal Complaint Docket No. 46

Everett Chamber of Commerce and Bellingham Chamber of Commerce v..
Luckenbach Steamship Co., Dollar Steamship Line, Arrow Line, American-
Hawaiian Steamship Co., Panama Pacific Line, Munson-McCormick Line,.
California & Eastern Steamship Co., Ocean Transport Co. (Inc.), Quaker
Line, Transmarine Lines, Williams Steamship Co.

This case being at issue upon complaint, answer and intervening
petitions on file, and having been duly heard and submitted by the
parties, and full investigation having been had, and the board on
the date hereof having made and filed a report containing its conclu-
sions and decision thereon that the violation alleged has not been
shown, which said report is hereby referred to and attached; it is

Ordered, That the complaint in this proceeding be, and it is
. hereby, dismissed.

By the board. :
[sEAL.] (Signed) SamUEL (G0ODACRE,
Secretary.





