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I
THE COMMISSION
A. History

The Federal Maritime Commission was established as an
independent regulatory agency by Reorganization Plan No. 7,
effective August 12, 1961, As successor to the Federal
Maritime Board, the Commission was c¢harged with the
administration of the regulatory provisions of the Shipping
Act, 1916. The shipping laws of the United States were thug
separated into two categories - regulatory and
promotional -- with the responsjbilities associated with
promotion of an adequate and efficient U.S, Merchant Marine
being assigned to the Maritime Administration, now located
within the Department of Transportation. The Federal
Maritime Commission was given responsibility over the

regulation of the ocean commerce of the United States.

B. Functions

The Federal Maritime Commission is responsible for the
administration of varying portions of a number of Federal
statutes. Chief among these are the Shipping Acts of 1984
and 1916, the Intercoastal Shipping Act of 1933, and the
Merchant Marine Acts of 1920 and 1836, The Shipping Act of
1984 represents a major change in the regulatory regime
facing shipping companies involved in the oceanborne

commerce of the United States.




The Commission's principal regulatory responsibilities
are as follows:

*

Gversight of certain agreements of U0.8.- and
foreign-flag common carriers by water and other
persons engaged in the 0.S. foreign commerce.
These agreements include conference, pooling,
joint service and space charter agreements.

Receipt and review of tariff filings (but not the
regulation of rate levels) by U.S.—- and foreign-
flag common carriers by water engaged in the U.S.
foreign commerce.

Guarding the rights of U.S. shippers, and carriers
engaged in the foreign commerce of the United
States from restrictive or non-market-oriented
rules and regulations of foreign governments
and/or the practices of foreign-flag carriers that
have an adverse effect on the commerce of the
United States.

Maintaining the rights of U.S.-flag shipping
companies to transport cargoes in the foreign-to-
foreign trades.

Requlation of rates, charges, classifications,
tariffs and practices of U.S. ocean common
carriers in the domestic offshore trades of the
U.S.

Licensing of international ocean freight
forwarders.

Issuance of passenger vessel certificates
evidencing financial responsibility of vessel
owners or charterers to pay judgments for personal
injury or death or to repay fares for the
nonperformance of a voyage or cruise.

Investigations of discriminatory rates, charges,
classifications, and practices of U.S.- and
foreign-flag ocean common carriers, terminal
operators, and freight forwarders operating in the
foreign and/or domestic offshore commerce of the
United States.

Rendering decisions, issuing orders, and adopting
rules and requlations governing common carriers by
water in U.S. foreign and domestic offshore
commerce, terminal cperators, freight forwarders,
and other persons subject to shipping statutes of
the United States.




One of the Commission's primary responsibilities
invoelves the administration of agreements filed under
section 5 of the Shipping Act of 1984. Section 7 of the Act
grants ocean common carriers exemption from U.S. antitrust
laws {as contained in the Sherman and Clayton Acts) once
agreements filed with the Commission become effective. The
FMC reviews and evaluates certain major agreements to ensure
that they do not exploit the grant of antitrust immunity,
and to ensure that agreements would not result in
unreasonably high prices for shipping services or
unreasonably low levels of gervice.

Beyond the Commisgion's section 5 responsibility to
regulate the activities of competing ocean carriers in the
commerce of the United States, the FMC is also concerned
with the treatment of the shipping public by ocean carriers
and conferences. The Shipping Act of 1984 prohibits
carriers and conferences from undue discrimination or
preferential practices in dealing with shippers or other
parties engaged in U.S. commerce. The law also reguires
carriers and conferences to make their rates and practices
(contained in "tariffs"} publicly available, and that the
applicable rates and charges indicated in the tariff are
actually charged for service rendered. Only those rates on
file with the Commission can be charged. Except in the case
of certain state-controlled shipping lines, the Commission
has no authority to disapprove rates in tariffs lawfully
filed in the U.S5. foreign commerce, The FMC does not 1limit
entry into the oceanborne commerce of the United States.

Generally, the Commission is responsible for ensuring
equity and stability in the conduct of U.S. oceanborne
commerce. Given the large percentage of U.S5. foreign trade
that is transported by ocean 1liner shipping services or
facilitated by other entities under the regulatory purview
of the Commission, the Commission's role must be to promote
efficiency and economy in the U.8. foreign commerce
commensurate with c¢ommercial reguirements, as well as to

protect the U.S. shipping public,




C. Organization

The Federal Maritime Commission is composed of five
Commissioners appointed by the President for five-year terms
with the advice and consent of the United States Senate.
Not more than three members of the Commission may belong to
the same political party. The President designates one of
the Commisgioners to serve as Chairman. The Chairman is the
chief executive and administrative officer of the agency.

Nine offices are directly responsible and report to the
Chairman — Office of the Secretary, Office of
Administrative Law Judges, Office of the General Counsel,
Cffice of Policy Planning and International Affairs, Office
of Regulatory Overview, Qffice of the Director of Programs,
Office of Equal Employment Opportunity, Office of Personnel,
and Office of Budget and Financial Management. Four
opetating Bureaus repert to the Director of Programs and are
responsible for the Commission's regulatory programs, i.e.
the Bureaus of Hearing Counsel, Investigations, Tariffs, and
Agreements and Trade Monitoring. Appendix A gives a graphic
representaticn of the Commission's organization.

In fiscal year 1985, the Federal Maritime Commission
was authorized a total of 239 full-time equivalent positions
and had a total appropriation of $12,292,000. The majority
of the Commission's personnel are located in Washington,
D.C. with field@ offices in New York, Chicago, San Francisco.,
Los Angeles, Wew Orleans, Miami, and Bato Rey, Puerto Rico.




I
THE YEAR IN REVIEW
A. Introduction

During fiscal year 1985, the twenty fourth year since
the Federal Maritime Commisgion was established as an
independent regulatory agency in 1961, the Shipping Act of
1984 continued to dominate the Commission and the regulated
shipping industry. Most of the Commission's activities
involved implementation of the new law through surveillance,
rulemaking, actions interpreting statutory language, and
processing of filings.

The Shipping Act of 1984 (P.L. 98-237, 46 U.S8.C. app.
1701-1720) was signed into law by President Reagan on March
20, 1984 and became effective on June 18, 1984. It was the
product of several years of legislative consideration, and
may have been the most significant reform of the United
States shipping statutes since the original Shipping Act was
enacted in 1916, The stated purposes of the Act are to:

* Establish a nondiscriminatory regulatory process for
the common carriage of goods by water in the foreign

commerce of the United States with a mnminipum of
government intervention and regulatory costs;

* Provide an efficient and economic transportation
system in the ocean commerce of the United States that
is, insofar as possible, in harmony with, and
responsive to, international shipping practices; and

* Encourage the development of an economically sound and
efficient United States~flag liner fleet capable of
meeting national security needs.

This part of the Annual Report provides a brief
explanation of the 1984 Act's major features and the
Commission's progress in administering the statute during
the first full year of the Act's effectiveness.




B. Rules to Implement the New Statute

The 1984 Act reguired that the Commission issue
interim rules by June, and all final, implementing rules by
December of 1984, During the previous fiscal year, the
Commission not only developed interim rules required by new
provisions in the 1984 Act, but also, updated, edited and
completely restructured all of its other regulations
contained in Title 46 of the Code of Federal Regulations,
Parts 500 to end.

In the first quarter of fiscal year 1985, the final
regulations implementing the 1984 Act, as well as all other
edited regqulations, became effective. Moreover, the cut-off
date for regulations appearing in the Code of Federal
Regulations' (CFR} annual supplement was extended from
September 30 to December 31, 1984, in order that all of the
new rules could appear in the one volume which was published
in early 1985. All this was done in consultation with,
inter alia, the Office of the Federal Register which was
most c¢ooperative and helpful to the Commission in this
gigantic undertaking.

The final rules were restructured as follows:

Subchapter A —- General and Administrative Provisions
{Parts 500-505);

Subchapter B -- Regulations Affecting Ocean Freight
Forwarders, Marine Terminal Operations and Passenger
Vessels (Parts 510-540);

Subchapter € -—— Regulations Affecting Maritime
Carriers and Related Activities in Domestic Offshore
Commperce (Parts 550-569); and

Subchapter D - Regulations Affecting Maritime
Carrjers and Related Activities in Foreign Commerce
(Parts 572-587).




In December, 1984, before the ink had dried on the
new, final reguwlations, the Commission was considering
further rules and amendments that might facilitate the
purposes of the 1984 Act. The Office of Regulatory Overview
wag establighed to coordinate the new ruvlemaking efforts and
each of the Commission's major operating units identified
and began working on potentially desirable, new regulations.

The most important rulemaking activities begun in
fiscal year 1985 included regulations clarifying the legal
status and/or modifying procedures involving:

* Transshipment agreements [Docket No. 84-37];
* Non-substantive agreements [Docket Ho. 84-261];
* Independent action [Docket Nos. 85-7 and 85-8];

® Commodiities excepted from tariff-filing requirements
fDocket No. B85-6];

* Electronic filing of tariffs [Docket No. 84-35];
* Marine terminal agreements [Docket No. 85-10]:
* Tariff refunds [Docket No. B5-12];

* Miscellaneous modifications to agreements [Docket No.
85-41;

* Financial reports of domestic carriers [Docket No. 85-
171;

* Free time and detention charges applicable to
interchanged equipment [Docket No. 85-191; and

* Service contracts [to be published as a proposed rule
in fiscal year 1986]).

The ruvlemaking activity of the Commission is further
discussed elsewhere in this report. See, for example, pp.
58~65, describing the activities of the O0ffice of the
General Counsel,




C. Agreements

1. General

A major reason feor the enactment of the Shipping Act
of 1984 was to expedite the agreements process. The regime
established under the Shipping Act of 1816 had resulted in
significant delays between the time certain agreements were
filed and the time they were approved by the Commission,
The reasons for these delays were complex but many believed
that a series of decisions had placed such a burden on the
proponents of certain anticompetitive agreements that
parties opposed to a particular agreement could, with a high
degree of success, demand that the Commission hold an
investigation before approving the agreement. This legal
process could and did result in significant regulatory lag.

The Shipping Act of 1984 superseded the Shipping Act,
1916 with respect to the regulation of agreements by or
among ocean common carriers, and certain other persons, in
the foreign commerce of the United States. The 1984 Act
made significant changes with regard to:

* The kinds of agreements that are within its scope;
* The mandatory content of certain kinds of agreements;

* The procedures for filing, processing, and reviewing
agreements; and

* The parameters of the antitrust immunity which the Act
confers on agreements.
Other areas of significant change include new statutory
definitions, and a somewhat modified exemption authority.

Under the 1984 Act, agreements take effect
automatically, without Commission approval, 45 days after
filing, unless:

* The agreement is rejected for failure to meet certain
format requirements;

* The Commission seeks more information concerning the
effects of the agreement; or

* The Commission obtains an injunction against the
operation of the agreement.




The Commission is also authorized to shorten the 45-day
statutory review period to not less than 14 days after
notice of the agreement's filing is published in the Federal

Register.

The broad public interest standard against which the
competitive impact of agreements was measured was replaced
by a new general standard, which puts at risk primarily
those agreements reducing competiticn to the point where
shippers! costs are unreasonably increased or shippers'
service is unreasonably decreased. If the Commission
believes that an agreement will operate "in violation" of
the general standard, it can go to district court and seek
to enjoin the operation of the agreement. Under such
circumstances, the burden of proof is squarely on the
Commission and no intervenors are allowed in the court
action.

2. Agreements Subject to the Act

The 1984 Act applies to agreements by or among ocean
common carriers to:

* Discuss, fix or regulate transportation rates,
including through rates, cargo space accommodations,
and other conditions of service;

* Pool or apportion traffic, revenues, earnings, or
losses;

* Allot ports or restrict or otherwise regulate the
number and character of sailings between ports;

* Limit or regulate the volume or character of cargo or
passenger traffic to be carried;

* Engage in exclusive, preferential, or cooperative
working arrangements among themselves or with one or
more marine terminal operators or non-vessel-operating
common carriers;

* Control, regulate, or prevent competition in
international ocean transportation; and

* Regulate or prohibit their use of service contracts.

Significantly, agreements among non-vessel-operating common
carriers and among freight forwarders are no longer subject
to the Commission's jurisdiction.

-9 -




The major types of agreements filed at the Commission
are further discussed at pp. B8l-B6. There were 1023
agreements on file at the end of fiscal year 1984. See

Appendix C.
3. Independent Action

Under the 1916 Act, conferences did not have to allow
their individual members to take independent action on
rates, if the member was dissatisfied with the conference
rate and was unable to change it within the conference
system. Some conferences permitted independent action and
gome did not.

The 1984 Act requires all conference agreements to
contain a provision stating that a conference member can
take independent action on any rate or service item, on not
more than 10 calendar days' notice to the conference. 1In
fiscal year 1985, all approved conference agreements were
amended to contain the necessary provisions for independent
action.

The statutory right of independent action does not
apply to conference service contracts. The new law allows a
conference to permit, restrict or prohibit its members from
entering into service contracts.

4, Antitrust Immunity

The 1984 Act clarifies and expands the antitrust
immunity granted to agreements. Under the Act, antitrust
immunity applies to any agreement which has been filed and
becomes effective. It alsc applies to activities of
carriers undertaken with a "reasonable basis to conclude”
that they were pursuant to an effective or exempt agreement.
In addition, any exemption granted from the Act's £filing
requirement carries with it antitrust immunity. The new Act
also precludes private parties from suing for treble damages
or injunctive relief under the antitrust laws with respect
to viclations of its provisions.

- 10 -




5. Intermodal Authority

The 1984 Act authorizes vessel operating carriers to
enter into conference and other agreements establishing
intermodal rates and extends antitrust immunity to these
arrangements. Under the 1916 BAct, the Federal Maritime
Commission had authorized a number of conferences to set
through intermodal rates between points in this country and
points abroad. The Department of Justice had challenged
this action on jurisdictional grounds, but the matter was
never fully resoclved.

The 1984 Act clarifies this situation by expressly
including "the fixing of through rates" within the
activities to which conference members can agree. In fiscal
year 1985, the filed conference agreements and tariffs
reflected widespread utilization of this important
intermodal authority.

6., Agreement Processing

In order to prepare for the Shipping Act of 1984,
agreement processing procedures had been established prior
to the Act's effective date and the Bureau of Agreements and
Trade Monitoring had been restructured to meet the rigid
statutory demands of time so that agreements could proceed
rapidly through the system. It was also necessary to ensure
the existence of a staff organization with the ability to
monitor conditions in various, important trades to prevent
excessive market power which could result in an unreasonable
increase in rates or unreasonable decrease in service.

Since the effective date of the new 1law, vwhen
agreements are initially filed with the Commission, they
gquickly flow through a reception procedure. They are
receipted, numbered, examined for technical compliance with
the administrative aspects of the Commission rules, and a
notice of the agreement 1is prepared for forwarding to the
Federal Register. The law requires that such notice be
forwarded to the Federal Register not later than seven days
following the date the agreement is filed.

- 11 ~




The 1984 Act gives the Commission the authority to
reject any agreement which fails to conform with its
regulations. Thus far, the Commission bas not rejected any
agreements for technical rule deficiencies. Rather, every
effort is made to work with the filing parties to quickly
correct deficiencies on an informal basis. This avoids
imposing unnecessary burdens upon the industry and obtains
compliance in a more expedited manner.

Under the new statute, once the initial stages of
agreement processing are complete, the notice which is
forwarded to the Federal Register invites public comment.
This notice normally is published on a 10 or 15 day public
comment basis, depending upon the relative importance of the
agreement. Under the old law once a public protest against
approval of an agreement was filed, an ex parte situation
was created whereby the Compission’s staff could not discuss
the agreement provisions with any of the involved parties
without their opponents being privy to the same record.
However, under the new law, no ex parte situvation is created
because the Commission cannot prevent an agreewment from
becoming effective on its own, but rather must seek a court
injunction. One of the primary benefits of this situation
ig the staff's ability to negotiate issues with the parties
to agreements on an informal basis, thereby freguently
resolving issues without the necessity of a long, protracted
and costly bearing.

The new law does provide for procedures whereby the
Commission can shorten the otherwise prescribed 45-day-
review period between the time an agreement is filed and its
effective date. Specifically, it is authorized to shorten
the review period to as little as 14 days after notice in
the Federal Regigter. Additionally, the statute also allows

the Commission to extend the 45-day review peried in
situations where the Commission believes that more review
time is necessary in order to obtain additional information
to fulfill its regulatory responsibilities of agreement
review. During fiscal year 1985, the Commission extended
the 45-day review period in only six situations but 120

- 12 -




agreements were handled on a shortened review basis. In
most cases involving shortened review, the agreements were
considered to be of a less significant nature.

The new flexibility offered by the 1984 BAct is
demonstrated by the total number of agreements and
amendments filed in fiscal year 1985, i.e. 532, as compared
with 354 in fiscal 1984, At the same time, however, the
number of conference and interconference agreements on hand
at the end of the fiscal vear decreased from 119 to 73, most
likely as a result of the conference consclidations
effectuated in various trades. This is described in detail
at pp. 27-44.

For some time, the Commission has been developing and
using agreement tracking systems on a £fully, automated
basis, including the utilization of personal computers to
improve monitoring capabilities.

D. Loyalty Contracts

A loyalty contract, or dual-rate contract as it was
previously known, is a contract by which an ocean common
carrier or conference offers & lower rate for all or a fixed
pertion of a shippers' cargo. Loyalty contracts were
formerly permitted and granted antitrust immunity under the
1916 Act, if approved by the Commission. The Commission had
approved 33 such contracts, all but one for use by
conferences.

The 1984 Act prohibits the use of a loyalty contract,
except in conformity with the antitrust laws. The Act's
legislative history indicates that loyalty contracts offered
by a single carrier may be acceptable, but that concerted
use of such a contract by a conference is likely to violate
the antitrust laws.

- 13 -




E. Shippers' Associations

The Shipping Act of 1984 recognizes shippers'
associations for the first time as entities in international
ocean transportaticen. They are defined in the Act as groups
of shippers which, on a non-profit basis, consolidate their
cargoes to secure volume rates or enter into service
contracts. The Act expressly requires that carriers and
conferences negotiate with shippers' associations. It also
provides that such asscociations can enter into service
contracts on behalf of their members. Shippers'
associations have not been granted antitrust immunity under
the 1984 Act. In fiscal year 1985, a few shippers's
associations became parties to service contracts.

P. Tariffs and Service Contracts
1, Tariffs

The 1984 Act retains the reguirement that common
carriers and conferences file with the Commission tariffs
showing all their rates and charges. However, bulk cargo,
forest products, recycled metal scrap, waste paper and paper
waste have been excepted from this requirement. Common
carriers may also offer rates in their tariffs which vary
with the volume of cargo offered over a specified periocd of
time, i.e. time/volume rates.

During fiscal year 1985, there were some 620,000 pages
of tariffs filed with the Commisszion, including terminal and
other rates involving transportation in foreign and domestic
commerce. At the end of fiscal year 1985, there were on
hand over 5,000 tariff publications on file. See Appendix
D.

2. Service Contracts

Service gcontracts are arrangements by which a shipper
commits to a minimum amount of cargo over a fixed period and
an ocean common carrier or conference commits to a rate or

rate schedule and a defined service 1level. The contract
must be filed confidentially with the Commission and a

- 14 -




concise statement of its essential terms must be published
in tariff format. The esgential terms must alsc be made
available "to all shippers similarly situated.”

The essential terms of a service contract include:

* The origin and destimation port ranges oOr geographic
areas;

* The commodity involved;

* The minimum volume;

* The line-haul rate;

* The duration;

* Service commitments; and

* Liquidated damages for nonperformance, if any.

The variables which can be manipulated pursuant to
service contracts are almost infinite. They thus give
carriers and shippers significant freedom to tailor
transportation arrangements suitable to their commercial
needs.

puring fiscal year 1985, there were filed with the
Commission over 2100 service contracts. See Appendizx D. 1In
contrast to fiscal year 1984, when service contracts of
about 5 pages in length were first filed with the
Commission, the average service contract filed towards the
end of fiscal year 1985 was 15-20 pages in length, This
demonstrates the commercial complexity involved in the
arrangements between shipper and carrier in the United
States foreign commerce.

G. Anti-Rebate Certifications

The new Act contirued to require periodic “anti-
rebate™ certifications from vessel-operating common carriers
by water in foreign conmmerce. It added, however, the
provision that the same type of certification must also be
required of non-vessel-operating common carriers (NVOCC's}
in foreign commerce. This change appeared in the rules
implementing the new statute at 46 CFR Part 582,

- 15 =~




During fiscal year 1985, a show cause order was served
on NVOCC's who did not comply with the new rule's
requirements to file anti-rebate certifications and the
formal proceeding was still pending as of September 30,
1985. See p. 91,

E. Controlled Carriers

The 1984 Act retains the game requirements for state
owned or controlled carriers which applied as a result of
the Ccean Shipping Act of 1978. These include, in addition
to other procedural reguirements, the reguirements that
controlled carrier rates not become effective sooner than 30
days after they are filed and that such rates be Jjust and
reasconable.

During fiscal year 1985, two carriers were added to
the Commission's 1ist of controlled carriers; two more
carriers were being considered by the Commission for
addition to the 1list; and one carrier requested to bLe
deleted from the list. See p. 89.

I. Ocean Freight Forwarders

No person may act as an ocean freight forwarder unless
licensed by the Commission. Licenses may be issued to any
person whe 1is qualified by experience and character to
render forwarder services and furnishes an acceptable bond.
A person whose primary business is the sale of merchandise
may forward shipments for its own account without a license.
However, a forwarder who has a direct or indirect beneficial
interest in a shipment may not receive compensation by the
ocean carrier on this shipment.

At the end of fiscal year 1985, there were almost 1600
licensed ocean freight forwarders, -~ - a slight decrease
from the previcus fiscal year. See pp. 94-97,
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J. Access to Cross Trades

Section 13(b)(5) of the 1984 Act authorizes the
Commission to suspend the tariffs of foreign-flag carriers
or take other appropriate action when such carriers or their
host nations unduly impair access of U.S.-flag carriers in a
foreign-to-foreign trade, or cross-trade. Section 13(b)(5)
is intended to complement section 19 of the Merchant Marine
Act of 1920, which gives the Commission broad authority to
counter discriminatory actions by foreign governments and
foreign-flag carriers in the U.S. trades. Section 13(b) (5)
reflects a Congressional concern about the impact of the
United Nations Code of Conduct for Liner Conferences (U.N.
Liner Code), particularly its cargo sharing features, on
U.S.~flag carriers' continuved ability to 1ift cargo in
cross—-trades where the Code applies.

With the advent of more productive containerships,
more efficient and effective intermodal networks, and round-
the-world and other extended service patterns, the cross
trades have or will become an essential element of a liner
operator's service. Therefore, section 13(b)(5) may become
one of the more important features of the new Act to U.S.-
flag carriers.

By the end of fiscal year 1885, no petitions had been
filed under section 13(b)(5) of the Shipping Act of 1984,
During the fiscal year, however, representatives from U.S.-
flag carriers were contacted to assure them that the
Commission plans to preserve and protect U.S. flag carriers'
competitive access in foreign trades. Meetings were held
with these representatives to identify potential trouble
spots where 13(b) (5} action might be necessary.

K. Prohibited Acts

Section 10 of the 1984 Act sets forth certain
activities which are prohibited by the Act. These
essentially restate prior proscribed activities, e.g., that

carriers adhere to their tariff rates, that no one obtain
transportation at other than the tariff rates, and that
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carriers not discriminate against shippers orx ports. They
also include some new ones, for example:

* Using a loyalty contract not in conformity with the
antitrust laws;

* Refusing to negotiate with a shippexs' association;

* Boycotting or taking other concerted action which
results in an unreasonable refusal to deal:

* Engaging in conduct that unreasonably restricts the
use of intermodal services; and

* Engaging in any predatory practice designed to
eliminate the participation or deny entry in a
particular trade.

L. Penalties

Under the 1984 Act, a violation of the Act, regulation
issued thereunder, or Commission order, can result in a
¢ivil penalty not to exceed $5,000 for each violation,
except where otherwise provided for in the Act. If the
violation was willfully and knowingly committed, the amount
of civil penalty could be as much as $25,000 for each
violation. Each day of a continuing violation is a separate
offense. In addition, the Commissjon may suspend a common
carrier's tariff or its right to use a conference tariff,
for violations of certain provisions of the Act.

puring fiscal year 1985, most of the penalties
assessed or compromised by the Commission were for
violations of the 1916 or 1933 Acts, because it was too
early to develop cases involving vieolations of the new
gtatute. A 1list of the penalties assessed or compromised
during fiscal year 1985 appears at Bppendix E.
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M. Complaints, Investigation, and Reparations

Any person may file a complaint alleging a violation
of the 1984 Act, except for section 6(g), and may seek
reparations therefor. The Commission may on its own motion
investigate any conduct or agreement which its believes may
be in violation of the Act., The Commission or a complainant
may seek an injunction in district court against any
activity thought to be in violation of the Act. If the
complainant loses, reasonable attorney's fees shall be
awarded to the respondent.

In foreign commerce, for any complaint filed within
three vears of the accrual of the cause of action, the
Commission can award the complainant reparations for actual
injury (including 1loss of interest] plus reasonable
attorney's fees. If the injury was caused by violation of
certain prohibited acts, the award could be as much as twice
the amcunt of actual injury.

During fiscal year 1985, the Commission amended its
Rules of Practice and Procedure to provide for interest and
attorneys' fees in reparations cases, not only in foreign
commerce under the 1984 Act, but also, in domestic commerce
under section 2 of the Intercoastal Shipping Act of 1933.
See 46 CFR § 502.253. 1In fiscal year 1986, the Commission
will develop further regulations involving attorneys's fees.

Fiscal year 1985 saw a significant decrease in the
number of formal proceedings, i.e. from 46 to 28. This was,
in large part, due to the 1984 Act's new procedures for the
processing of filed agreements, which obviated the need for
many Commigssion-instituted, formal investigations into
agreement activities. At the same time, however, the number
of informal-docket, reparations {(complaint) cases increased
from 58 in fiscal 1984 to 921 in fiscal 1985, - - primarily
because the Commission had increased the monetary amount for
an informal-docket (small claims) case from $5,000 ¢to
$10,000. See 46 CFR §§ 301-305, See also Appendix B.
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N. Data Collection and Studies

For a period of five years following enactment of the
Act, the Commission must collect data on the impact of the
Act on:

* Increases or decreases in the level of tariffs;

* Changes in the frequency or type of common carrier
service;

* The number and strength of independent carriers; and

* The level, frequency, and cost of proceedings before
the Commission.
The Commission must consult with the Department of Justice
(DOJ}, Departhent of Transportation (DOT) and Federal Trade
Commission (FTC} on this data collection effort and must
provide them access to the data.

An Advisory Commission on Conferences in Ocean
Shipping will be established 5 years after enactment of the
Act. At that time, the Commission must submit to Congress
and the Advisory Commission an analysis of the impact of the
Act. DOJ, DOT, and FTC must submit their analyses 60 days
later.

One year after the Advisory Commission is established,
it must provide Congress a comprehensive study on
c¢onferences in ocean shipping and must recommend whether
conferences should be prohibited, remain open, or beccme
closed. For additional information on the five-year study
and the steps taken thus far in fiscal year 1985 to comply
with this mandate, see the discussion at pp. 73-77.

0. Automation of Tariff Filings

During Fiscal year 1984, the Commission initiated an
effort to explore the automation of tariff filings. This
undertaking continued in fiscal year 1985 and would include
the electronic collection, examination and dissemination of
tariff information. During fiscal year 1986, a study will
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be performed of the technological and economic
considerations of proceeding with this effort, and the
Commission hopes to arrive at a decision with respect to the
overall feasibility of this project. In reaching this
decision, the Commission will be taking inte account,
through an Industry Advisory Committee, the input and
viewpoints of repregsentatives of the information industry
and various elements of the shipping industry. See the more
detailed discussion at pp. 48-49.

P, Miscellaneous Developments
During fiscal year 1985:

*  Purther progress was made to institute an
automated tariff system. See pp. 20, and 48-49.

*  vVolume 23 of the Commission's Reports was
finalized for publication. &ee p. 50.

* A draft of the Commission's reccdification of its
parts of Title 46, United States Code, was submitted
to Congress for eventual inclusion in the reenactment
of that Title. See pp. 65 and 79.

*# The Commission participated extensively in policy
matters involving international shipping. See pp. 27-
44.

* The Office of Regulatory Overview was
established. See pp. 78-79.

* fThe Office of Director of Programs increased the
effectiveness of its supervision of the Commission’'s
operating bureaus for better implementation of the
1984 Act. See pp. 79, et seq..

*  Over 100 passenger vessels remained certified for
performance and casualty situations. See p. 98.

* The Commission continued to investigate potential
viclations of the the shipping statutes which it
administers and to assess appropriate civil penalties.
See pp. 99-101.

* The Commission's administrative support functions
continued to facilitate the availability of
suefficient and appropriate human and monetary

{ggources for its operating programs. See pp. 102-
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I11

SURVEILLANCE

A. General

If there is one word that would summarize cr describe
the regulatory philosophy of the Shipping Act of 1984, it
would be ‘“surveillance." wWhile not brand new to the
regulation of ocean shipping, the concept of "surveillance"
was so emphasized in the 1984 Act (and its legislative
history) that it deserves special mention.

Just after the passage of the 1984 Act, and more
intensively during fiscal year 1985, the Commission
initiated pregrams to achieve sufficient surveillance of the
ocean shipping industry so as to minimize the deleterious
effects on United States foreign commerce caused by
prohibited acts, -~ both by prevention, where feasible, --
and, where prevention is not feasible, then, by correction.
Also, during the fiscal year, the majority of the
Commission's other actions were designed to identify viable
areas for "surveillance" and to facilitate its
implementation.

B. Tariffs
1. Compliance and Surveillance Pjilot Program

During fiscal year 1985, the Bureau of Tariffs
completed its portion of the Commission's Pilot Compliance
and Surveillance Program which was conducted on the U.S.
North Atlantic/United Kingdom trade. The Bureau's
participation included auditing tariffs of the conferences
and major independent, vesgel-operating common carriers
(including Polish Ocean Lines, the sole controlled common
carrier) serving the subject trade for compliance with the
requirements of 46 C.F.R. 580 and the Shipping Act of 1984.
Of the ten tariffs audited, analyses were made of general
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rate increases, surcharges, freight forwarders compensation
activities, independent action activity, and carrier entry
or exit in the trade, during a l2-month period ending mid-
July 1985. 1In all instances, the audits resulted in letters
being issued to the conferences and carriers requesting
correction of deficiencies found in the tariffs. At the end
of the fourth quarter, all deficiencies in seven of the
tariffs had been corrected. Of the remaining three tariffs
audited, the majority of the needed corrective actions had
been initiated and follow wup letters have been sent
requesting correction of the remaining deficiencies.

Also reviewed for compliance with the Shipping Act of
1984 and applicable Commission rules and regulations were
service contracts, anti-rebate certifications, controlled
common carrier compliance with the statutory 30-day notice
requirement, and financial reports filed by common carriers
with the Securities and Exchange Commission.

2, Review of Tariff Supplements

During the third quarter, the Bureau of Tariffs
reviewed all incoming tariff supplements to insure their
compliance with 46 CFR 580. It was discovered that a
majority of the supplements filed were deficient as to
format and/or content. To resclve this problem, a tariff
advisory letter was prepared citing deficiencies in the
filing of supplements. Included with the letter were
samples of the most frequently filed types of supplements,
along with a detailed explanation of the samples. It is
anticipated that the letter will be dispatched in the next
guarter.

C. Prohibited Acts

The Bureau of Investigations, during fiscal year 1985,
revised its entire operating plan for Fiscal Year 1986 to
incorporate the increased responsibility for monitoring and
surveillance of service contracts, ocean freight forwarders
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and non-vessel operating common carriers, as well as its
investigative activity into the "Prohibited Acts"™ outlined
in the Shipping Act, 1984, Also, during fiscal year 1984, a
new operating plan was developed for the Bureau of EKearing
Counsel. This plan was fully implemented in fiscal year
1985, and strengthened the Bureau's functions as legal
adviser to the Commission's staff by providing for closer
coordination with the Commission's other Bureaus and
Offices, especially in carrying out the Commission's,
survelillance, enforcement and other regulatory
responsibilities under the new statute.

D. Agreements

Under present statutory authority, the Commission is
responsible for maintaining adequate surveillance over the
activities of parties to filed agreements and others subject
to its jurisdiction in order to ensure continued compliance
with the Shipping Act, 1916, the Shipping Act of 1984 and
Commission rules. The Office of Trade Monitoring in the
Bureau of Agreements and Trade Monitoring has been charged
with the responsibility for monitoring these activities.
Appendix C indicates the various types of agreements filed
with the Commission.

The drastic¢ changes which the 1984 Act made in the
area of agreement processing provide, perhaps, the most
significant impetus for trade surveillance. Under the new
statute, it is clear that, unless a given agreement Is
subject to rejection for technical reasons or is contrary to
the standards of section 6(g) of the Act, the agreement
should be permitted to take effect, with the Commission
maintaining surveillance over the concerted activities. 1In
order to satisfy this statutory need, and the need to detect
possible violations of other prohibited acts proscribed by
the Shipping Act of 1984, the Bureau of Agreements and Trade
Monitoring refined its surveillance activities to ensure
effectiveness in the monitoring area.
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During the past fiscal year, the industry, in response
to the expanded commercial freedoms granted under the
Shipping BAct of 1984, formed several of the largest
conference agreements in the history of the Commission. TFor
example, in the Far East trades, the Trans-Pacific Westbound
Rate Agreement and the Asia-North America Eastbound Rate
Agreement encompass the trade areas (excluding the inbound
Japan trade) of sixteen previous conferences and include
almost all of the major carriers serving the Far East.

Accordingly, in fiscal year 1985, the Bureau of
Agreements and Trade Monitoring implemented a
monitoring/surveillance program that includes the periodic
review of selected trades, specifically those covered by
these new "super-conferences." A series of swprveillance
reports, including operator market-share data, cargo
tonnages of major-moving commodities, shipper
identification, relevant tariff rates and rate histories,
use of service contacts, ané an agreement-document analysis,
as well as an analysis of the existence of prohibited acts,
is being prepared. In addition, the report will provide an
overall assessment of changing trade conditions and
suggested areas of focus for possible investigation.

Surveillance of specific "target" trades has bheen
implemented through the Office's involvement in a pilot
program of the U.S./North Atlantic-United Kingdom trade.
The essential goal of the audit was to gather trade
information to establish whether the regulated industry is
observing relevant shipping statutes and Commission rules.
The pilot study disclosed that the subject trade was free of
flagrant carrier involvement in any prohibited act as
defined by the 1984 Act.

In fiscal year 1984, the Hong Kong Shippers' Ceouncil
(HKSC) filed a petitien pursuant to section 1l{c) of the
1984 Act alleging that a general rate increase put into
effect by the two eastbound Hong Kong/U.S.A. conferences
violated the general standard of section 6(g) of the 1984

Act. The HEKSC sought to enjoin further implementation of
the GRI pursuant to section 6(h) of the Act. Based on trade
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data gathered through its surveillance program, the Bureau
of Agreements and Trade Monitoring prepared an analysis of
the petition for investigation and recommended that the
Commission deny the petition. By Order served September 13,
1985, the Commission denied the requested investigation.

The Bureau of Agreements and Trade Monitoring alsc
initiated several inguiries and projects concerning
activities relating to possible unfiled carrier agreements
and to activities of parties which could be outside the
scope and authority of a filed agreement.

E. Surveillance Plans for the Future

The surveillance activities listed in this part were
conducted by operating bureaus under the coordination and
direction of the Director of Programs. The Commission's
major plans for surveillance in the near future have been
identified by the Director of Programs as follows:

* Implementation of continuing target trade surveillance
program.

* Development of economic criteria to guide surveillance
and enforcement activities.

* Pursuit of tariff antomation.

* Automation of freight forwarding, service contracts,
and passenger vessel processing.

* Revising the program for monitoring controlled carriers
to attain better efficiency and effectiveness.
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v
DEVELOPMENTS IN MAJOR U.S. FOREIGN TRADES
A. Transatlantic Trade

Fiscal year 1985 ushered in the first of several new
superconferences, the agreements for which have been filed
gince the effective date of the Shipping Act of 1984. On
October 12, 1984, two new conferences, one eastbound and one
westbound, became effective, replacing seven conferences in
the North Atlantic trade and two conferenceg in the South
Atlantic trade. On November 19, 1984 and December 23, 1984,
two new westbound conferences became effective, replacing
six conferences in the westbound U.S8. Atlantic and Gulf
trade. This action resulted in all trade areas being
represented by one conference tariff outbound and twe
conference tariffs inbound. In the Eurcopean Trade, during
the year, the outbound conference implemented one general
rate increase while the inbound conferences implemented two.

During fiscal year 1985, three new interconference
agreements in the Transatlantic trade became effective. On
January 13, 1985, an interconference agreement, between the
eastbound and westbound North Europe/U.S. Atlantic
Conferences, became effective, permitting the conferences to
collectively deal with shippers. On February 22, 1985, an
interconference agreement  between the eastbound and
westbound Gulf/Europe Conferences became effective,
authorizing collective ratemaking. Also, on September 23,
1985, a discussion agreement between Evergreen Lines and the
U.S8. Atlantic/European Conferences, was filed, and a
ratefixing agreement, between those conferences and Polish
Ocean Lines, was filed with the Commission.

During fiscal vyear 1985, the transatlantic trade
experienced changes in the form of new entrants and exits,
and changes in the service of existing carriers. Activity
among the independents flourished with the establishment of
new services such as: Mediterranean Shipping Company, S.A.,
Scan Amerjca, Gearbulk, Independent Container Line and
Samband Line. Hafskip, which previously serviced the trade
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via a feedship service through Iceland, inaugurated direct
service to Europe. Double Eagle jeoined the trade as a
conference member.

Competition in the trade brought about the demise of
four carriers. The casualties include American Coastal
Line, Parklines, Double Eagle and Scan America. Double
Eagle and Scan America withdrew from the trade within six
months of entering.

During the year, the positicn of the conference was
strengthened by the addition of Compagnie Generale Maritime
and Intercontinental Transport (ICT) B.V. and the announced
expansion plans of Sea-Land Service and Hapag-Lloyd. Sea-
Land announced its intention to increase the carrying
capacity of three of its containerships and Hapag-Lloyd
ordered the conversions of four containerships of its North
Atlantic fleet, As Sea-Land and Hapag Lloyd embarked on
their ship enlargement programs, Atlantic Container Line
completed its expansion with the delivexry of a fifth new
giant containership.

Despite the new entrants and added capacity, the
westbound trade appears stable. The eastbound trade has
received no relief from the overtonnaging which has existed.
Despite the poor eastbound trade, the availability of
European cargo and the effort to maintain market share
appears toc be an incentive for carrier expansion programs.
The increase in capacity may encourage rationalization among
carriers during the next fiscal year.

The transatlantic trade experienced a significant
upswing in inter-carrier space charter/rationalization,
joint service and discussion agreements during the first
full year the 1984 Act was in effect:

* A new major space charter and rationalization
agreement {No. 217-01064%) was established in the U.S.
West Coast/Northern Europe +trade among the Johnson
Scanstar Joint Service, Hapag Lloyd and the Pacific
Europe Express Joint Service, authorizing the
operation of a fleet of up to 12 vessels aggregating
over 13,000 TEU's.
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* Agreement No. 217-010658 established the
Automar/Atlantic Container Line Cooperation Agreement,
authorizing the charter of a roll-on/roll-off vessel
in the U.S. Atlantic/Europe trade.

* Agreement No. 217-010723 established the International
Navigation Limited/LASH Carriers, Inc., Space Charter
and Cooperative Working Arrangement, involving
westbound space charters on 3 LASH vessels operating
in the U.S. Atlantic and Gulf/Europe trades.

* Agreement No. 217-010738 provides for the charter of
up to 8 vessels agaregating 300,000 DWT from the
Barber Blue Sea Joint Service to Open Bulk Carriers in
the eastbound U,.S5. Atlantic¢ and Gulf/Europe trade.

* The Trans Freight Lines/Lykes Bros. Steamship Co.
Space Charter Agreement (217-010792) authorizes Lykes®
use of space on Trans Freight Lines' vessels in the
U.8. Gulf/Europe trade.

* Agreement No. 207-010666 established the Scandinavian
North American Services Joint Service Agreement,
operating two vessels in the U.s. North
Atlantic/Scandinavian trade.

* Agreement No., 207-010680 established the Forest
Products Carriers (International) Joint Service
between Mitsui 0.S.K. Lines and the East Asiatic
Company, authorized to operate up to five 40,000 DWT
forest product bulk vessels in the Pacific
Coast/Europe trade.

* Agreement No. 203-010664 established the Pan-Atlantic
Carrier Trade Agreement in the U.S./Europe trade,
providing a forum for ocean common carriers to discuss
matters of mutual concern, including the reduction of
over~-capacity through rationalization of services,
encouragement of technological innovations, resolution
of commercial disputes and deterrence of malpractices
and trade instability.

B. Mediterranean Trade

The 1985 fiscal year featured a complete reorganization
of the inbound Mediterranean-United States conference
system, as four existing conferences merged to form the new
MEDUSA. The new superconference established jurisdictien
over the trade from Mediterranean ports and points to
Atlantic and Gulf ports of the United States. The scope of
MEDUSA &alsc includes inland and coastal points served
intermodally by microbridge and minibridge. The member
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lines expressed the hope that the new conference would
contribute to the stabilization of the trade.

In July 1985, two new conferences, one eastbound and
one westbound, were established to replace two existing
conferences in the trade between the U.S. North Atlantic and
Israel. The Commission postponed the effectiveness of these
conferences in order to acquire additional information with
which to assess their effect on the trade because of their
expanded geographic scopes and increased ratemaking
authority.

During fiscal year 1985, five new Iinterconference
agreements between the Mediterranean and the Transatlantic
trades became effective. On October 31, 1985, an
interconference agreement became effective permitting joint
gservice contract authority for the carriage of olives from
Spain to the U.S8. Atlantic and Gulf. On December 24, 1984,
four interconference agreements between A.P. Moller-Maersk
Line and four Mediterranean/U.5. Atlantic Cenferences,
became effective. Although problems of overtonnaging and
declining rates have continued to afflict the Mediterranean
trade, fiscal 1985 saw the entry of a number of new carriers
into the competition. Evergreen Line inaugurated a weekly
service between U.S. Bast Coast ports and the Mediterranean,
while Maersk Line and Barber Blue Sea have both added
Mediterranean ports of call to their Mideast services. Torm
Line and Cie. Nationale Algerienne de Navigation had
initiated new services as the year began. Additionally,
Westwood Shipping Lines resumed its Mediterranean forest
products service, and Adriatic Shipping began liner
operations between the Adriatic and the U.S. Gulf Coast.
Meanwhile, Atlantrafik Express Service initiated direct
service between Leghorn, Italy, and the U.S. East Coast.
Other carriers contributed to the overtonnaged situation
with additional vessels and increased ports of call.

A number of rationalization agreements were negotiated
during the 1985 fiscal year:

* SEanish Compania Transatlantica Espancla joined with
the Italian state owned Italia de Navigazione in a
jeint service to the U.S. Bast Coast.
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* Lykes Bros. Steamship Co. entered into a space-
chartering and equipment interchange agreement with
Costa Line, and Costa came to a similar agreement with
Compania Transatlantica Espanola.

* The Costa Armatori/Trasatlantica Space Chartering and
Sailing Agreement (213-010786) authorizes the operation
of up to 5 vessels aggregating 5,500 TEU's in the U.S.
South Atlantic and Gulf/Italy-France-Spain-Portugal
trade.

* The Med America Express Joint Service (207-010737) was
established between Italian Line and Spanish Line in
the U.S. Atlantic/Mediterranean trade, with authority
to operate up to 8 vessels aggregating 10,000 TEU's.

These and similar rationalizations represented attempts on
the part of established carriers to meet the increasing

competition.

During the year, action was instituted in the Italian
Parliament to protect national-flag carriers from allegedly
unfair competitive practices. Concern was expressed in
regard to the "predatory pricing" practices of certain
cross-traders, and the government expressed its desire that
Italian carriers gain an eqguitable share of bilateral
cargoes. Although TItaly had not ratified the U.N. Liner
Code and its so-called "40-40-20 Rule,” the government
indicated that forty percent would represent an equitable
share.

C. African Trade

The African trades experienced about the same level of
inter-carrier agreement activity as during the preceding
Fiscal Year:

* Agreement No. 207-010640 established the Armada/GLTL
Fast Africa Service Joint Service Rgreement in the U.S.
Great Lakes, Atlantic and Gulf/Southern Africa trade.

* Agreement No. 217-010643, between Farrell Lines and
SITRAM, superseded an earlier space charter agreement
between these lines in the westbound Ivory Coast/U.S.
Atlantic trade.

* Agreement No. 217-010663 established a somewhat similar

arrangement between Torm West Africa Line and SITRAM in
the Ivory Coast/U.S. Atlantic and Gulf trade.
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* Agreement no. 213-010753 established a space charter
and sailing agreement between Safmarine and the PBank
Line inveolving eight vessels in the U.S./South and East
Africa trade.

D. Transpacific Trade

The +transpacific trades suffered from severe cargo
shortages during fiscal year 1985. Although carriers had
long been plagued with serious westbound overtonnaging, the
eastbound trades have been generally healthy in recent
years. Unfortunately, that is no longer true. The decline
of the dollar during the summer, contributed to a sharp
decrease in import demand, while continuing fleet
augmentation programs have caused steady growth in supply.
As a result, inbound rates fell nearly thirty percent in
less than one year. Certain key commodities, inc¢luding
footwear, textiles and electronics, have experienced drops
of fifty percent or more. At the close of the fiscal year,
most informed obsexrvers anticipasted a continuation of this
trend. In some respects, the prevailing situation
constituted a more classic rate war than existed during
earlier periods of declining prices. In prior vyears,
certain modernized carriers were able to compensate for
higher rates with superior service features; today,
virtually all service is high quality, and competition tends
to center solely on price.

The fear of carrier bankruptcies and the prospect of
indiscriminate ratecutting provided major incentives for the
recrganization of the transpacific conference system during
the 1985 fiscal year. In January, the Transpacific
Westbound Rate Agreement (TWRA) began operations in a
westbound scope covered previously by seven smaller
conferences, i.e. the trade outbound from Ports and Points
in the United States to Ports and Points in Southeast Asia,
Singapore, Malaysia, Indonesia, Thailand and Philippines.
The agreement has 18 participating carriers whoe bhad
approximately 119 independent tariffs on file prior to their
joining TWRA. Due to the enormous task invelved in the
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filing of the TWRA tariffs, which included the cancellation
of the members' independent tariffs, the TWRA common
conference tariff did not become effective until May 1,
1985.

August of 1985 saw the advent of the Asia-North America
Eastbound Rate Agreement (ANERA). ANERA replaced ten former
conferences and partially superseded three others. While
the parameters of TWRA encompass the entire outbound U.S.-
Far East trade, the scope of ANERA excludes Japan from its
inbound jurisdiction. This exclusion appears to have been
related to the impressive strength of the traditional
conference system among Japanese carriers, and the
reluctance of Japanese lines to dilute that strength.

By contrast, the Korea-U.S. trade has 1long been
dominated by independents, and radical conference reform was
deemed necessary. Also in January, two new bridging
agreements, between two Hong Kong/Macao/Taiwan-Eastbound
Conferences and two Japan/RKorea-Eastbound@ Conferences,
became effective, permitting the conferences to cooperate
with each other concerning shippers and consignees under
conference-established service contracts and volume
incentive programs.

Although both superconferences have succeeded in
attracting the large majority of carriers in the trades,
neither has, as yet, succeeded in reversing the unfavorable
rate trends. Although the prevailing economic conditions
bear ultimate responsibility, the massive use of mandatory
independent action and a proliferation of service contracts
have functioned as proximate causes. At the end of the
fiscal year, both conferences had taken action to limit the
independent implementation of service contracts.

In July, the Commission instituted Docket 85-18, an
Order of Investigation and Hearing concerning Member ILines
of the Transpacific Westbound Rate Aqreement - Possible
Violationg of the Shipping Act of 1984. This action
concerned the Implementation by the TWRA of minimum tariff
revenue levels and alleged unfiled agreements concerning the
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utilization of service contracts. The institution of
minimum revenue levels 1is allegedly violative of the
mandatory independent action provisions of the Act.
Although the resolution of Docket 85-18 was undetermined at
the close of the fiscal vear, it had become clear that the
Conference's questioned policies had not suocceeded in
stabilizing westbound rates. The planned minimum levels
were repeatedly reduced, postponed, and, on many key
commodities, ultimately cancelled. Simultaneously, service
contracts were heing negotiated at alarmingly low levels.

During the fiscal year, both major conferences suffered
defections from several original members, and neither had
succeeded in gaining the participation of any of the
remaining independents. CObservers remained divided on the
crucial question of the superconferences' ultimate
contributicon to rate stability.

Sea-Land, U.S. Lines, <COSCQO, and several smaller
carriers planned expansion programs that promised
aggravation of over-capacity problems. ©On the other hand,
new rationalization measures cffered some hope of easing the
situation. On another front, & major reorganization of the
Korean lines simultaneously reduced the number of carriers
and decreased competition on several trade routes. Overall,
the trans pacific trade featured numercus innovative
cooperative arrangements, as Sea-Land, Evergreen Hapag-
Lloyd, and EBAC Line were among the carriers forming new
rationalization agreements.

Seawinds entered bankruptcy proceedings early in the
fiscal vyear, and withdrew completely from the trade.
Although no other carrier had ceased Pacific operations by
the close of the fiscal year, numerous observers were
predicting that certain of the remaining carriers would
ultimately follow suit. Meanwhile, Sanko, a large Japanese
firm, was forced into reorganization; although Sanko
conducts liner operations elsewhere, its participation in
the transpacific has been essentially non~liner.
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The trend toward round-the-world service (RWS}
continued, as Evergreen and U.S. Lines fully implemented
their innovative programs. During Fiscal 1985, NOL and OOCL
announced their intentions to jointly serve the Far East -
U.S. East Coast route on an RWS basis, and K Line announced
plans tc join this grouping.

On the governmental front, carriers expressed concern
with the world trend toward protectionism. In addition some
carriers were alarmed by steps taken by the South Korean
authorities to set minimum rates on both inbound and
outbound routes. Although the purpose of this program is to
maintain order in the shipping market, some lines viewed the
concept as unjustified interference in commercial matters.

In the U.5./Japan trade, efforts were made to
accommodate U.S.-flag carriers' desire to share in markets
effectively closed to them (e.q., the automobile and tobacco
trades). During dJanuary, 1985, Commission staff members
served as technical advisors at the U.S/Japan negotiations
in Washington, D.C. ‘The purpose of these meetings was to
discuss such trade irritants as Japanese road restrictions
on the movement of high-cube containers; the 1lack of
participation of U.S.-flag carriers in the movement of both
U.S. leaf tobacco exports to Japan and Japanese automobile
exports to the U.S.; and Japanese intermodal and port-
service restrictions on foreign liner operators.

During fiscal year 1985, progress was mnade on the
issues of port service restrictions and tobacco carriage.
It appeared that progress was also made on the use of high-
cube containers when, in April of 1985, Prime Minister
Nakasone announced in his market-opening package that U.S.
carriers would be able to transport high-cube containers,
subject to certain conditions., It now becomes evident that
those conditions, i.e. limited times of transit, highway
restrictions, and the necesgity to obtain trip permits for
virtually every contailner movement, may have resulted in a
situation which is only cosmetically different from the pre-
April, 1985 situation.
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The U.S. is also concerned about the possibility of
Japan becoming a contracting party to the U.N. Liner Code;
thus far, Japan has not taken that step. This issue was
also discussed in bilateral meetings.

The Japanese interest in the introduction into the
U.S./Japan trade of & "Fidelity Commission System," a rule
for tariff refunds for shippers, was also discussed. This
proposal resulted from Japanese concern about the impact on
small shippers of certain provisions of the Shipping Act of
1984. Subsequently, two freight conferences filed a
petition for declaratory order with the FMC, in an effort to
remove uncertainty as to whether the Fidelity Commission
System constitutes a loyalty contract under section 3(14) of
the Shipping BAct of 1984. This petition currently is
pending before the Commission.

One of the major events in this trade area was the
reconfiguration in the operations of six major Japanese-flag
operators. In the Japan/California trade, these operators
had previously operated under the auspices of two
arrangements, Agreements Nos. 9718 (which involved four
carriers) and 9731 (which involved two carriers). The six
operators reconfiqured their operations in this trade in a
manner whereby none of their space charter/rationalization
agreements involved more than two parties (Agreements Nos.
213-010654, 213-010655, and 213-010657), and established a
separate revenue pool (Agreement No. 212-010697) applying to
their overall U.S. Pacific/Japan operations.

The transpacific trades also experienced a significant
upswing in inter-carrier agreements during the first full
year of the 1984 Act, particularly in the area of space
c¢harter and rationalization arrangements:

* Agreement No. 217-010651 established the Sea-Land

Service/Hapag-Lloyd Transpacifie Reciprocal Space

Charter and Sailing Agreement, authorizing the

rationalization of a fleet of 15 vessels aggregating
23,180 TEU's in the U.S. Pacific/Far East Trades.
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* Agreement No. 213-010601, a space charter and
rationalization agreement originally between Neptune
Orient Lines and Orient Overseas Container Line, added
Kawasaki EKisen EKaisha te its Far East/U.S. Atlantic
Service. This arrangement also reconfigured its
routing to serve the U.S. Atlantic/Far East trade
eastbound through the Suez Canal, rather than the more
customary westbound routing through the Panama Canal,
thus transforming this arrangement into an "around-
the-world" service configuration.

* Agreement No. 213-010699 established the PAD Line
Forest Products/Bulk/Parcel Cooperative Working
Agreement among the PAD Line Joint Service,
Transpacific Bulk Marine Limited and the ACTA Joint
Service. This arrangement authorizes PAD Line and one
or both of the other parties to cooperate when PAD
Line is unable to meet shippers' transportation needs
due to a lack of space, or in the event such carriage
would be inefficient or disrupt its schedule.

* Agreement No. 213-010703 established a space
charter/sailing agreement between two Korean-flag
operators (Korea Marine Transport <Co., and Haniin
Container Lines), with authority to operate eleven
vessels aggregating 13,494 TEU's in the U.S.
Pacific/Far East trades.

*  Agreement No. 217-010712 established a space charter
arrangement between EAC Lines TPS and Thal Maritime
Navigation in the U.S. Pacific/Thailand trade.

* Agreement No. 213~010719 established a space charter
and sailing arrangement between the East Asiatic
Company and Mitsui O.S.K. Lines in the Far East/U.S.
Pacific trades {(excluding Japan)}, authorized to
rationalize the operation of up to 8 vessels
aggregating 20,000 TEU's.

*  The Columbus/PACE Cross Charter and Sailing Agreement

) authorized the rationalization of a fleet of up to 16
vessels aggregating 28,400 TEU's in the U.8. Atlantic
and Gulf/Australasia trades.

* Agreement No. 217-010801 authorizes the Westwood
Transpacific Joint Service to charter two vessels from
the Canadian Transport Company on eastbound voyages
from Japan/Korea to the U.S, Pacific.

BE. Latin America and The Caribbean

Fiscal year 1985 was a very dynamic time in the Latin

American trades. While cargo volumes southbound from the
United States decreased, imports from Latin America
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increased. This trade imbalance was due to the strength of
the U.S. dollar abroad, import restrictions enforced by many
debt-laden South BAmerican countries and aggressive export
policies practiced by most countries in the region.

On December 15, 1984, a new conference became effective
in the trade between the U.S. Atlantic and Gulf and the
Netherlands Antilles. ©On January 12, 1985, a new conference
became effective in the trade between South Florida and the
Leeward/Windward Islands. On February 28, 1985, a new
conference became effective in the trade between the U.S.
South Atlantic and Gulf and Central America.

In the Caribbean and Central America trades, available
cargo space increased as more carriers entered the trades
induced by favorable conditions. Toward the end of 1984,
both Evergreen Line and Zim Container Service began serving
the Caribbean. Evergreen Line scheduled stops in Kingston,
Jamaica in both directions of its round-the-world service.
Around the same time, Zim began using Kingston as a load
center f{for its Mediterranean/U.S./Far East service, In
addition, both carriers started new services between the
U.5. Gulf and the Caribbean to¢ act as a feeder service to
their larger trade routes.

Another new service in the Caribbean trade was also
started in fiscal year 1985. In Nevember, 1984, Antilles
and Amazon Line was launched. It operates a refrigerated
and general cargo service between the U.S. East Coast and
the Leeward and Windward Islands. Additionally Tec Line,
which has operated in the Caribbean since 1975, was reformed
into a new liner service, Tecmarine, in September 1985,

The composition of competition in Central America also
changed substantially in 1985, Due to the cessation of
service during 1984 of Johnson Scanstar, Pacific Europe
Express and Delta Line in this trade, a shortage of cargo
space existed. The situation reversed, however, at the
start of 1985. Overtonnaging is currently a major problem.
The cause of the overtonnaging is attributed to the
inauguration of three new services and the extension of a
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fourth. Independence Line, owned by France's Compagnie
Generale Maritime, began fortnightly service in January.
British Colombia Line, a Canadian company, started its new

service in February on a fortnightly basis. Also in
February, the Danish PVC Line extended its Europe/Central
American service to include the U.S. West Coast. It

operates on a monthly sailing schedule. In August, Atlas
Line, owned by former principals of Guatemala Line, began a
new fortnightly service.

Also of interest in this region during fiscal year 1985
was the trade embarge imposed on Nicaragua by President
Reagan in May which impacted the liner services of those
carriers operating in the Central American trade,
particularly in light of the overtonnaging situwation. Those
carriers affected included Concorde Shipping, Coordinated
Caribbean Transport, Seaboard Marine and Sea-Land Service.

The biggest news in the Scuth America trade during
fiscal year 1985 may have been the buyout of Delta Steamship
by United States Lines. The takeover received final
approval from the Maritime Administration in January, 1985.
U.S. Lines paid Delta $36.6 million in the form of 366,000
shares of preferred stock. In return, they received eleven
Delta-owned ships and their associated debt; Delta's
interest in three new ro/ro vessels and the approval to
build a fourth in a non-U.S. shipyard; 549 LASH barges; and
Delta's three operating dJdifferential subsidies. These
subsidies were in the U.8, Atlantic-West Coast of South
America, U.S. Gulf-West Africa and U.S. Pacific-Caribbean
East and West Coast of South America, Mexico, and Central
America trades. Through this deal, U.S. Lines consolidated
its position as the principal U.8. flag carrier to South
America and West Africa.

In August of 1985, U.S. Lines lost the rights to the
three operating subsidies by not meeting the necessary
conditions. At the end of the fiscal year, Lykes Brothers
Steamship and Farrell Line were petitioning the Maritime
Administration for the subsidy rights.
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During fiscal year 1985, the Commission employed its
authority under section 19 of the Merchant Marine Act, 1920,
in several instances, both on its own motion, and also in
response to specific complaints about discriminatory actions
by foreign governments and carriers in the U.S. foreign
trades. Thege cases focussed on: the overall competitive
conditions in the trades with Brazil and Argentina; a
specific carrier complaint regarding the Argentina trade;
and a specific carrier complaint regarding the Venezuela
trade. All of these cases, notably, dealt with Latin
American trades, emphasizing the often different approaches
towards shipping policy taken by the U.S5. and many of our
Latin American trading partners.

In Dbocket 84-33, begun as fiscal year 1984 came to a
close, the Commission on its own motion initiated a
proceeding pursuant to section 19 to investigate whether
conditions unfavorable to shipping exist in the U.S. trades
with Argentina and Brazil. The Comnission's decision to
initiate swvch a wide-ranging investigation of trade
conditions under section 19 authority related to the long-
standing complaints about economic¢ injury in the trade, by
both U.S. shippers and U.S. and third-flag carriers. These
problems were alleged to have resulted largely from
extensive systems of cargo reservation laws, decrees, and

practices of the governments of Brazil! and Argentina.

On October 19, 1984, the U.5. Executive Agencies (U.S.
Departments of State, Transportation, Commerce, Justice, and
the Office of the U.S. Trade Representative) filed a motion
seeking to limit Docket 84-33 to the finding of facts and to
defer any consideration of proposed remedies, and also asked
to be granted permission to participate in the proceeding
without being characterized as either a proponent or
respondent. The presiding Administrative Law Judge denied
the first part of the motion, but granted the latter. On
December 26, 1984, the Commission itself denied the U.S.
Executive Agencies' motion to limit the investigation to the
finding of facts.
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Meanwhile, proponents {(arguing that there were
unfavorable conditions in the trades) and respondents
{arguing that there were not) filed their statements on
December 31, 1984 and February 19, 1985, respectively.
Rebuttal statements were submitted in March 1985, In
addition, the presiding Administrative Law Judge requested
from the FMC Bureau of Hearing Counsel (proponents in the
case) and from the U.S. Executive Agencies, memoranda of law
on topics including the legal status of a "Memorandum of
Understanding,"” and the limitations that such an agreement
places on Commission action. Thesgse memoranda were submitted
in March 1985.

In April 1985, the U.S. Executive Agencies submitted a
motion asking the Commission to suspend Docket 84-33 and to
defer the filing of final briefs. The motion argued that
the interests of U.S. foreign policy would be best served if
the Commission were to suspend the investigation. In June
1985, the Commission issued a Notice of Intent to
Restructure Proceeding, leaving the discretion to structure
the proceeding to the presiding Administrative Law Judge.
The Commission emphasized in the Notice its original fact-
finding purpose, recommending the removal of "irritants”
such as the question of final sanctions. Thirty days were
allowed for comment on the Notice. The matter was pending
as fiscal year 1985 ended.

In September 1984, A.S. Ivarans Rederi (Ivarans or
Ivarans Lines), a Norwegian-flag carrier, i.e. a third-flag
carrier in the U.S. trades with Argentina but not a member
of a northbound pocling agreement, petitioned the Commission
under section 19 to remedy alleged conditions unfavorable to
shipping in the U.S.-Argentina trade. In particular,
Ivarans argued that Argentine Resolution 612 limited the
carriage of Argentine exports to the U.S. to pooling
agreement members, thus discriminating against Ivarans. The
Commission accepted the petition, and contacted the U.S.
Departments of State and Transportation to request
diplomatic assistance in this matter. In March 1985, the
Commission was notified that U.S. officials had been
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informally assured by Argepntine authorities that they did
not intend to enforce Resolution 619. In April, 1985,
Ivarans notified the Commission +that it had received
assurances directly from the Argentine Undersecretary for
Maritime and River Transport, that neither Resolution 619
nor any other meagsures would be used to prevent Ivarans from
loading cargo in Argentina. Ivarans stated its satisfaction
at this resolution, and on May 13, 1985, the Commission
issued an order discontinuing the proceeding.

In January, 1985, Concorde/Nopal Line, a third-flag
carrier, filed a section 19 ©petition concerning the
U.S./Venezuela trade. Concorde/Nopal alleged that the
existence and enforcement of Venezuelan cargo reservation
laws and decrees, as well as currency exchange decrees, was
preventing Concorde/Nopal from » viable opportunity to serve
the trade. Within a month, the Commission determined to
issue a Notice of Proposed Rulemaking, which weould have
permitted the Commission to take guick action.
Simultanecusly, the Commission notified the Department of
State in an effort to resolve the problem diplomatically.
However, in February of 1985, Concorde/Nopal requested the
Commission to defer action, asserting that it hoped to
resolve the problem amicably, through a permit by Venezuelan
authorities for Concorde/Nopal to compete in the South
Florida/Venezuela trade. Concorde/Nopal renewed its request
for Commission delay in March, and again in May, stating in
its letter of May 6, 1985, that it appeared it would be
pernitted to serve the trade up to three times per month, on
up to three vessels nominated in advance. The Commission
therefore determined to dismiss Concorde/Nopal's petition,
and served an order to that effect on May 16, 1985.

In terms of non-conference inter—-carrier agreements,
this trade was marked by the formation of new space charter
and joint service arrangements at a level corresponding to
other trades (such activity was rare prior to the passage of
the 1984 Act):

* Agreement No. 217-010072 established a space charter

arrangement in the Florida/Dominican Republic trade
betweén Sea-Land Service and Movaline.
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* Agreement No. 217-010683 established a space charter
and rationalization agreement between Transnave and
Ecuadorian Line in the Miami-Gulf/Bcuador, <Central
America and Mexico trade.

* Agreement HNo. 213-010704 established a space charter
and rationalization agreement in the U.8. Atlantic and
Gulf/Venezuela trade between Transamerica Steamship
Corporation and C.A. Maritima Oceanica Granelera.

* Agreement No. 207-010791 established the
Wallenius/Transroll Joint Service for the carriage of
vehicles and other cargoes in the Brazil/U.S. Atlantic
and Gulf trades.

* Agreement No. 207-010811 established the Peru Lines
Sservice between Naviera MNeptuno and Empresa Naviera
Santa in the U.S. South Atlantic and Gulf/Peru and
Chile trade.

FP. Middle East Trade

on May 30, 1985, a new conference became effective in
the trade from the U.S. West Coast to the Middle East and
West Asia.

The Middle East trades experienced a significantly
higher incidence of non-conference, inter-carrier agreement
activity during Fiscal Year 1585:

* RAgreement No. 217-010731 established a space charter
arrangement between Sea-Land Service and the United
Arab Shipping Company in the U.S. Atlantic and Gulf/Red
Sea-Arapian Sea-Persian Gulf trades.

* Agreement Mo, 213-010739 established the Nedlloyd/
Barber EBElue Sea North American-Middle East Reciprocal
Space Charter and Coordinated Sailing Agreement,
authorizing the rationalization of up to 13 vessels
aggregating 400,000 DWT in the U.S. Atlantic and
Guif/Mediterranean and Middle East trades.

* Agreement No. 203-010762 established the United States
Eastbound Discussion Agreement, authorizing the parties
to discuss transportation matters and issues of mutual
concern in this trade, including rationalization, cargo
handling, vtilization problems, general economic
problems and improvements in both the conference system
and carrier services.
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Agreement No. 217-010784 provides for Transamerica
Steamship Corporation to charter space and equipment on
vessels operated by the National Shipping Company of
Saudi Arabia from the U.S. Atlantic and Gulf to the Red
Sea.

G. Worldwide Trade

The first full year of effectiveness of the 1984 Act

also marked an increase in inter-carrier agreements with

"around-the-world"” service characteristics:

*

Agreement No. 207-010668 provided for the expansion of
the worldwide Overseas Containers Limited Joint Service
into U.S5. foreign trades.

Agreement No. 226-010779 established the Carriers'
Container Interchange Agreement authorizing the
participants to exchange empty containers and related
equipment on a world-wide basis.
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V. DEVELOPMENTS IN MAJOR U.S. DOMESTIC TRADES
A. U.S. Mainland/Puerto Rico/Virgin Islands.

On December 13, 1984, Sea-Land filed its Special
Permission Application No. 527 for an indefinite extension
of authority granted under FMC Special Permission No. 6737
which was scheduled to expire on January 25, 1985. The
special permission previously dgranted permitted Sea-Land to
file tariff matter on not less than 8 days' notice
postponing increases to its tariffs FMC-F Nos. 34, 53, and
59 for a new one-vear period. While an indefinite extension
was sought, the Commission denied Sea-Land's request and the
current authority which Sea-Land had at the time was allowed
to expire as scheduled on January 25, 1985. This action was
designated as Special Permission No., 6807.

Sea-Land Service, Inc,.,, filed a supplement on December
14, 1984, to its tariff FMC-F No. 34 applicable between U.S.
Atlantic and Gulf ports and ports in Puerto Rico, publishing
a notice of cancellation effective January 15, 1985, The
tariff was cancelled in its entirety and the rates were
filed with the Interstate Commerce Commission. Sea-land was
the last major carrier in the Puerto Rico trade with a
tariff on file with this Commission for containerizable and
non—-containerizable cargo. However, in April, 1985, Sea-
Land filed a similar tariff with the Commission designated
as Freight Tariff FMC-F Ko. 61 applicable between U.S.
Atlantic & Gulf Ports and Puerto Rico, effective May 16,
1985. The port application was slightly different from the
previous cancelled tariff FMC~F No. 34,

A proposed general rate increase (GRI}) of 10 percent
filed by Trailer Marine Transport Corporation (TMT) with a
scheduled effective date of August 19, 1985 was considered
by the Commission on August 14, 1985 and permitted to become
effective as scheduled. The increase was reviewed in
connection with protests submitted by interested parties and
supporting data submitted by TMT. It was found that the
representations of the protestants were not sufficient to
warrant suspension or investigation of the GRI. It was
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further determined that while, on its face, the financial
material submitted by TMT appeared t¢ support the increase,
the Commission's staff would audit the data to assure that
the submissions fully complied with statutory and regulatory

requirements.

On September 12, 1985, the Government of the Virgin
Islands (GVI) filed a petition for reconsideration of the
Commission's August 14, 1985 decision and requested a stay
of TMT's 10-percent general rate increase in the Puerto
Rico/Virgin Islands trade. A reply to this petition was
filed by TMT on September 24, 1985, The matter was pending
at the end of the fiscal year.

B. U.S Mainland Atlantic Coast/Hawaii

The Commission was notified by memorandum dated March
15, 1985, of a proposed rate increase of 2.9 percent in the
Atlantic Coast/Hawaii trade filed by United States Lines,
Inc. (USL). Since the increase wasg the third 2.9-percent,
overall rate increase published by USL in this trade during
the preceding twelve months and the increase, when
aggregated with two other 2.9-percent rate increases,
resulted in an overall increase of less than 9 percent, the
Commission determined not to suspend or investigate USL's
rate increase but to conduct a review into alternatives to
the methodoclegy used for financial reporting and possible
changes to the Commission's regulations.

C. U.S. Mainland Pacific Coast/Bawaii

On November 1%, 1984, Matson Navigation Company, Inc.
filed a propesed 2.5 percent overall rate increase on all
rates and charges on commodities (except on bulk Molasses)
in the Pacific Coast/Hawaii trade effective January 1, 1985.
The Commission issued an Order of Investigation and Hearing
to determine whether the 2.5 percent increase was just and
reasonable, A final decision was not rendered@ by the
Commission in this proceeding due to the fact that a guorum
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vote could not be reached within the required statutory
period, thus the rates were deemed to be just and reascnable
for the purposes of Section.3 of the Intercoastal Shipping
Act, 1933.
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VI
TARIFF AUTOMATION

Tariff automation has been a pervasive issve for the
maritime community and the Commission for a number of years.
Tariffs have, as a whole, comprised, perhaps, the single
most inportant piece of information available to the conduct
of business for oceancoing commen carriers. In the current
manual form, however, they are inefficient to manage and are
not effective in providing the necessary information for
certain types of analyses.

The tariffs filed at the Commission comprise perhaps
one of the largest public data bases in the world. There
are approximately 5,000 foreign tariffs on file at the
Commission. Approximately 600,000 pages are filed annually.
The number of tariffs on file has increased substantially
over the years from 1,651 tariffs at the end of fiscal year
1963 to 4,998 tariffs at the end of fiscal year 1985. The
annual filing volume has increased at an even steeper rate.
In fiscal year 1962, 52,000 tariff filings were received by
the Commission. By fiscal year 1985 this volume had grown
to 601,418 tariff pages in the foreign trades.

With an ever-increasing worklcad as related to
manpower, the Commission has had to undertake significant
changes in order to be able to keep up with the workload.
However, the only avenue available to facilitate this in the

long run is automation.

Rate analysis is also excessively difficult when
information must be gathered through a painstaking manual
search of tariffs and tariff pages. The time involved in
capturing relevant data reduces the amount of effective
analysis that can be done to an unacceptable level.

The Commission, therefore, has a twofold need for
automation of tariffs. One is for the filing and receipt of
tariffs, and the other is for the retrieval of tariff
information. With respect to tariff usage as a whole,
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however, the Commission accounts for very little of the
overall usage made of tariff information. The real value of
tariffs accrues to the industry itself in that tariffs are a
marketing and contracting tool used extensively by carriers
and conferences. It appears that significantly increased
efficiencies can be achieved by the industry through a
system of tariff automation that facilitates the automatic
rating of carge and the preparation of bills of lading as
well as automated tariff filing.

In August 1984, Chairman Alan Green, Jr. appointed Vice
Chairman James J. Carey to chair a task force to review the
feasibility of Tariff Automation. The Commission issued a
report in August 1985 outlining the objectives and issues of
this effort. The Commission has since established its first
industry advisory committee which is chaired by Commissioner
Edward J. Philbin and which is designed to obtain the advice
and input of the private sector in this endeavor. The
Committee is composed of representatives of carriers,
conferences, non-vessel operating common carriers, freight
forwarders, ports, shippers, importers, exporters, and
transportation support firms. The Committee will hold its
first meeting in early 1986. The Cermmission will also
perform a technical feasibility study during 1986 in order
to ascertain the most feasible future course of action in
the tariff automation project.

- 49 -



VII
SIGNIFICANT OPERATING ACTIVITIES BY ORGANIZATIONAL UNIT
A. Office of the Secretary
1. General

The Office of the Secretary is responsible for
preparing a regular weekly agenda of matters subject to
consideration by the Commission and recording subsequent
action taken by the Commission on these items; receiving and
processing formal complaints invelving vioclations of the
shipping statutes and other applicable laws; issuing orders
and notices of actions of the Commission; maintaining
official files and records of all formal proceedings;
receiving and responding to subpoenas directed to Commigsion
personnel and/or records; administering the Freedom of
Information, Government in the Sunshine, and Privacy Acts:
responding to information requests from the Commission
staff, maritime industry, and the public; authenticating
instruments and documents of the Commission: issuing agency
publicaticens and documents related to formal proceedings
before the Commission; and compiling and publishing bound
volumes of Commission decisions. The Secretary's Office
also participates in the development of rules designed to
reduce the length and complexity of formal proceedings, the
ongoing evaluation of the efficiency of the Commission's
organizational structure, and implementation of legislative
changes to the shipping statutes.

During fiscal year 1985, this Office:
* Coordinated the handling of all administrative matters
by the Commission as a body during the extended period
the agency was without a Chairman;

* Finalized for publicatijon Volume 23 of the Commission's
decisions;

* Continued to review rules of procedure in light of
changes resulting from legislative action; and

* Implemented the initial steps of an overall automation
pPlan for the Office.
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2. Informal Dockets Activity

This Activity is responsible for the initial
adjudication of claims filed by shippers against common
carriers by water engaged in the foreign and domestic
offshore commerce of the United States, These claimg must
be predicated upon violations of the Shipping Act of 1984,
or the Intercoastal Shipping Act, 1933, for which reparation
of less than $10,000 is sought. The vast number of claims
received under this program constitute shippers' requests
for freight adjustments arising from alleged overcharges by
carriers. During fiscal year 1985, the Informal Docket
Betivity received 75 new cases, an approximate 35% increase
over fiscal year 1984, The Activity disposed of 88 informal
docket claims, which was an approximate 50% increase over
fiscal year 1984, The Activity also continued to review
certain legal and/or jurisdictional matters that have arisen
in light of changes brought about by the Shipping Act of
1984.

3. Office of Informal Inquiries and Complaints

This Office coordinates the informal complaint handling
system throughout the Agency. The Office processed 1062
complaints and information requests during fiscal year 1985,
an increase over the previous year. Based on this activity,
complainants recovered nearly $106,000 through savings and
refunds in fiscal vear 1985,

The Qffice acted as liaison between shippers, carriers,
forwarders, conference executives and the other offices and
bureaus within the Agency, enabling meetings with industry
representatives and appropriate Commission officials.
During fiscal year 1985, this Office continued to answer
inquiries and provide information on the new Shipping Act of
1984, and also continued to represent the Commission on the
President*s Consumer Affairs Council, which presents the
Administration's views on consumer topics to federal
agencies.

- 51 -



4. Office of Energy and Environmental Impact

Thig Office ensures Commission compliance with the
National Eavironmental Policy Act of 1969 and the Energy
Policy and Conservation Act of 1975. These Acts require the
Commission to complete analyses of the energy and
environmental aspects of agreements and docketed proceedings
before it. Where Commissjion actjon is likely to have a
gignificant impact wupon energy conservation or the
environment, the Office is called upon to complete an
znalysis of the situation, and when necessary, to prepare
energy and environmental impact statements. During fiscal
year 1985, the Office reviewed 509 agreements and 27
docketed proceedings. Of these, 434 were categorically
excluded from environmental analysis, 95 reguired no formal
action, &and analysis of the remaining 7 resulted in
"findings of no significant impact."™ It was not necessary
to prepare any formal energy or environmental impact
statements during the year.

5. Administrative Services Activity

This Activity ©provides and administers ©physical
regources and facilities support for the Commission and its
field offices. It is responsible for: managing Commission
space, property, supply, communications, and mail
operations; furnishing contracting, procurement.,
duplicating, printing, and graphics services; safety and
emergency evacuation; and transportation and parking
ceontrol.

During fiscal year 1985:

* Contracting services increased considerably, with
agreements entered into with the Bureau of Census,
American Management Systems (GSA), Journal of Commerce,
Lloyds of London, and Bekins, to name a few;

* The property function automated several of its tasks
through the purchase and installation of an IBM PC-XT;

* The Activity was very active in ADP procurement in
support of the Commission's automation plans;
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* Communications services were improved via better
utilization of the data transferring capabilities of
the Commission's word processors and personal
computers;

* Renovation/redesignation of office space within the
Bureaus of Tariffs, Agreements, and Hearing Counsel was
begun to provide better space utilization and improve
working environment; and

* The emergency evacuation program was reestablished and
reorganized with other building occupants.

6. Management Analysis Activity

This Activity is responsible for obtaining Office of
Management and Budget clearances of reporting and
recordkeeping requirements imposed on the public, and
otherwise implementing the Paperwork Reduction Act of 1980.
The Activity also is responsible for records management;
conducts internal management studies and audits to assess
efficiency, effectiveness, and economy in the management of
agency resources; and determines if desired program
objectives are effectively achieved. The Activity acts as
liaison with other government agencies with respect teo
Federal Emergency Preparedness, the Federal Civilian Work
Force Productivity project, the Catalog of Federal Domestic
Assistance, and the U.S. Government Manual.

In fiscal year 1985, the Activity:

* Coordinated OMB clearance of several additional rules
implementing the Shipping Act of 1984, as well as other
proposed rules;

* Updated Commission records retention data with GSA;

* (Continued necessary liaison with other government
agencies concerning the submission of information and
data; and

* Assisted various offices within the Commission on
special projects and internal studies.

7. Final Decisions of the Commission

During fiscal year 1985, the Commission heard oral
argument in two formal proceedings and issued decisions

concluding 9 formal proceedings. Seven formal proceedings
were discontinued or dismissed without decision {including
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determinations not to review Administrative Law Judge orders
terminating proceedings). Seven Administrative Law Judge
initial decisions in formal proceedings became
administratively final upon expiration of the period for
Commission review.

The Commission also concluded 151 special docket
applications and 91 informal dockets which involve claims
against carriers for less than $10,000,

In rulemaking proceedings, the Commission issued
sixteen final rules and discontinued two proceedings without
decision. As with 1last fiscal vyear, the Commission
finalized rulemakings to implement the Shipping Act of 1984
and continued to institute other rulemakings where they
appeared to be necessary or desirable. Several rulemakings
initiated this fiscal year will be completed in fiscal year
1986.

B. Office Of Administrative Law Judges
1. General

Administrative Law Judges preside at hearings held
after receipt of a complaint or institution of a proceeding
on the Commigssion's own motion.

Administrative Law Judges have the authority to
administer oaths and affirmations; issue subpenas; rule upon
offers of proof and receive relevant evidence; take or cause
depositions to be taken whenever the ends of justice would
be served thereby; regulate the course of the hearing; hold
conferences for the settlement or simplification of the
issues by consent of the partieg; dispose of procedural
requests or similar matters; make decisions or recommend
decisions; and take any other action authorized by agency
rule consigtent with the Administrative Procedure Act.

At the beginning of fiscal year 1985, 58 proceedings
were pending before Administrative Law Judges. During the
year, 155 cases were added, which included 5 proceedings
remanded to Administrative Law Judges for  further
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proceedings. The 3judges held 11 prehearing conferences,
conducted hearings in 10 cases, and issued 14 initial
decisions in formal proceedings, one initial decision in an
informal proceeding, and 151 initial decisions in special
docket applications.

Cases otherwise disposed of involved 9 formal
proceedings and one special docket application.

2. Commission Action

The Commission adopted 3 formal decisions and 2 special
docket decisions. Four formal decisions, one informal
decision, and 130 special docket decisions  became
administratively final.

3. Decisions of Administrative Law Judges (in proceedings
not yet decided by the Commission)

*# "50 Mile Container Rules™ Implementation by Ocean
Common Carriers Serving U.S. Atlantic and Gulf Coast Ports -
Possible Violations of the Shipping Act, 1916 [Docket No.
81-111

The case involved a collectively bargained work rule which,
in its simplest form, prohibited ocean carriers from
supplying shipping containers to persons located within 50
miles of the carrier's pier unless the containers were to be
loaded by either members of the International Longshoremen's
Agsociation or the shipper's own employees at the shipper's
own facilities. Against charges that the so-called 50 mile
rule violated both the Shipping Act, 1916, and the Shipping
Act, 1984, it was held that neither the Commission nor those
opposed to the rule had demonstrated its unlawfulness.

*+ Stevens Shipping and Terminal Company v. South Carolina
State Ports Authority [Docket No. 83-44].

© Complainant, a stevedore operating at the Port of
Charleston, South Carolina, complained that respondent Ports
Authority operated the port under five tariff provisions
which were unreasonable, in violation of section 17 of the
Shipping Act, 1916. The c¢hallenged tariff provisions
required ugers of port services under the tariff to consent

te all tariff rules and to indemnify the Port Authority in
case of claims against the Ports Authority; made vessels,
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owners, and their agents 1liable for damages even if the
Ports Authority were negligent; imposed 1liability on
stevedores renting Port Authority cranes for the negligence
of Ports Authority crane operators; and required users of
cranes to rent Ports Authority cranes if suitable and
available in preference to privately-owned cranes. The
proceeding arose out of an accident in which a locomotive
being lifted at the port by a Ports Authority crane and its
operator was dropped, causing damage to the locomotive and
the premises and subsequent lawsuits in a federal court in
Charleston. It was held by the presiding administrative law
judge that the user-congsent provision was not unlawful but
had no legal significance; that the provisions requiring
users to indemnify the Ports Authority and imposing
liability on vessels, owners, and agents were unlawful
bhecause they could be used to impose liability upon users of
Ports Authority facilities even if the Ports Authority were
negligent; that the provision imposing liability on crane
renters was not unressonable because renters did not have
the right to control the Port Authority's crane operators;
and that the provision requiring users to rent Ports
Avthority cranes if suitable and available was not unlawful.
The Ports Authority was ordered to cease and desist from
carrying out the unreasonable practices embodied in the
unlawful tariff provisions.

* The Coca-—-Cola Export Corporation v. Peruvian Amazon
Line [Docket No. 84-10].

In the complaint case, the shipper alleged that the carrier
had exacted a higher rate than was lawfully applicable by
improperly classifying the shipment under the carrier's
tariff. It was held that the classification was proper and
that the lawful rate had been charged.

* Ariel Maritime Group, Inc., et al [Docket No. 84-38].

This <c¢ase was initiated as a Commission Order of
Investigation to determine whether or not certain
corporations as freight forwarders, NVOCC's or VOCC's,
violated section 16, Initial Paragraph, of the Shipping Act,
1916, by misdeclaring and misdescribing the cargo, by giving
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inaccurate weight or measurement and by collecting a higher
rate from the shipper under one bill of lading and paying a
lower rate to the carrier under a second bill of lading.
Vicolations of section 16 were also alleged to have arisen by
declaring cargo was being transshipped when in fact that was
not the case. The case alsoc involves an alleged viclation
of section 18{b)(3) of the Shipping Act, 1916, because
shippers were charged rates that were not included in a
tariff on file with the Commission. Inherent in both types
of violations is whether or not penalties should be imposed.

* Carrier International Corporation v. Waterman Steamship
Corporation {Docket No. 85-1].

Complainant's shipment of air conditioning equipment from
Savannah, Georgia, the Port Sudan, Sudan, found to have been
subjected to a congestion surcharge, and to have been
overcharged, because the applicable rate was all-inclusive.
The Commission's authority to award reparation is
discretionary, and under the circumstances reparation in
part was awarded.

* Matson Navigation Company, Inc. Proposed General Rate

Increase of 2.5 Percent between United States Coast Forts
and Hawaii Ports Docket Ro. 85-3].

Matson Navigation Company, Inc., a carrier operating between
Hawaii and Pacific Coast ports, increased its rates overall
by 2.5 percent, seeking to earn a return of 13.65 percent on
its rate base. The Commission's Hearing Counsel argued that
Matson's rate of return should be limited to 12.6 percent;
the State of Hawail argued for 12 percent; and a shipper
argued that the rate increase should be reduced to levels
that existed before the increases were filed. The presiding
administrative law judge found that the rate increase was
not unreasonable; that Matson should be allowed to earn a
return between 13.68 and 13.69 percent on its rate base; and
that the Hearing Counsel, th