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Respondents.

COMPLAINT

1. This complaint is filed pursuant to section 11 of the Shipping Act of 1984, as
amended (“the Act”), 46 U.S.C. §41301 ! 1t alleges numerous Shipping Act violations by
respondents, individually and/or collectively, including, inter alia, that the Port of Miami
Terminal Operating Company, L.L.C. (“POMTOC”) has been operating unlawfully under

agreements that should have been, but were not, filed with the Federal Maritime Commission

This complaint includes for convenience citations to the provisions of the Shipping Act of 1984, which was
repealed and codified by Pub. Law. No. 109-304, 120 Stat. 1485 (2006). The corresponding new provisions of
the U.S. Code are also cited. Citations to a Shipping Act section should be understood to include reference to
the corresponding U.S. Code section(s).
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and that POMTOC is unlawfully being used as a device for denying complainant R.O. White &
Company, Inc. the ability to perform stevedoring services for vessels using the POMTOC
terminal. The complaint seeks both reparations and orders directing respondents to comply with
the requirements of the Act and Federal Maritime Commission (“FMC” or “Commission”)
regulations in connection with the matters described below.

PARTIES

2. The complainants are:

a. R. O. White & Company, Inc., 2550 Eisenhower Blvd., Suite 308, Fort
Lauderdale, FL 33316 (“R.O. White”). R.O. White holds a permit issued by the respondent
Miami-Dade County Seaport Department (“the Port” or “Port of Miami”) authorizing it to
perform stevedoring services at the Port, and has entered into a lease with the Port for office
space and for an area to store its stevedoring equipment.

b. Ceres Marine Terminals, Inc., 1200 Harbor Blvd., 8" Floor, Wechawken,
NJ 07087 (“Ceres”). Ceres and its corporate affiliates perform stevedoring and/or marine
terminal services at numerous ports in the United States and Canada.

3. R.O. White is a wholly owned subsidiary of Ceres. Ceres is ultimately wholly
owned by the ocean common carrier Nippon Yusen Kaisha of Japan, which is a member of
vessel sharing agreements that call the Port and also calls the Port with vessels in its individual
services.

4. The respondents are:

a. Port of Miami Terminal Operating Company, L.L.C., 1007 N. America

Way, Suite 400, Miami, FL 33132 (“POMTOC?).
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b. Continental Stevedoring & Terminals, Inc., 701 S.E. 24 Street, Fort
Lauderdale, FL 33136 (“Continental Stevedoring”), in its individual capacity and in its capacities
as a member of POMTOC, a party to FMC Agreement No. 224-200616, and a member of
Eller-ITO Stevedoring Company, L.L.C.

c. Florida Stevedoring, Inc., 125 N.E. 9" Street, Miami, FL 33101 (“Florida
Stevedoring™), in its individual capacity and in its capacities as a member of POMTOC and a
party to FMC Agreement No. 224-200616.

d. P&O Ports North America, Inc., 99 Wood Avenue South, 8™ Floor, Iselin,
NJ 08830 and P&O Ports Florida, Inc., 1007 N. America Way, Suite 310, Miami, FL 33132
(individually and jointly “P&O Ports”), in their individual capacities and in their capacities as
members of POMTOC, parties to FMC Agreement No. 224-200616, and members of Eller-ITO.

e. Eller-ITO Stevedoring Company, L.L.C. (“Eller-ITO”), 899 S. America
Way, Miami, FL, 33132.

f. Dante B. Fascell Port of Miami-Dade aka Miami-Dade County Seaport
Department, 1015 N. America Way, ond Floor, Miami, FL 33132 (“the Port” or “Port of
Miami”).

5. All of the above-named respondents are “marine terminal operators” as defined in
section 3(14) of the Act, 46 U.S.C. §40102(14).
POMTOC

6. POMTOC is the only public, multi-user cargo terminal at the Port. In
consequence, the vast majority of ocean common carriers of cargo calling the Port must obtain
marine terminal services from POMTOC. POMTOC holds itself out to provide such services to

ocean common carriers in POMTOC’s public Tariff No. 200.



7. The Port and POMTOC have entered into a Terminal Operating Agreement with
respect to the POMTOC terminal. A purported copy of the Terminal Operating Agreement is
appended hereto as Exhibit A.

FILED AND UNFILED POMTOC AGREEMENTS

8. POMTOC was established and purportedly operates under the authority of FMC
Agreement No. 224-200616. The parties to Agreement No. 224-200616 are Continental
Stevedoring, Florida Stevedoring, and P&O Ports.

9. A copy of Agreement No. 224-200616, as it is filed with the Commission, is
appended hereto as Exhibit B. Agreement No. 224-200616 as filed refers to five Exhibits (A
through E) that are part of the Agreement, but which are not (and on information and belief were
not) filed with the Commission.

10.  The body of filed Agreement No. 224-200616 is dated as of February 15, 1993.
Aside from non-substantive modifications to the cover page to reflect changes in names and
addresses, no amendments to Agreement No. 224-200616 have been filed with the Commission
since 1993.

11.  On information and belief, in or about May 1999 the parties to Agreement No.
224-200616 entered into an amended and restated agreement (*“1999 Unfiled Agreement”) that,
according to its terms, expressly amended and superseded the agreement on file with the
Commission. The 1999 Unfiled Agreement was not filed with the Commission, and the
superseded 1993 agreement remains on file. A copy of the 1999 Unfiled Agreement is appended

hereto as Exhibit C.2

2 The 1999 Unfiled Agreement was included as an exhibit to the complaint in Continental Stevedoring &
Terminals, Inc, et al. v. P&O Ports Florida, Inc., Docket 2006-3238-CA-01 (Fla. Cir. Ct. 11, 2006).



12.  The 1999 Unfiled Agreement (p. 1) identifies that between 1994 and 1998 there
were five amendments to the 1993 filed agreement. On information and belief, these
amendments were not filed with the Commission and were expressly superseded by the 1999
Unfiled Agreement.

13.  The 1999 Unfiled Agreement states (p. 2) that it is the sole source of the
relationship among the parties and that it shall govern the parties even when inconsistent with, or
different than, the provisions of any statute other than the U.S. tax code or the Florida Limited
Liability Company Act.

14.  The terms of the 1999 Unfiled Agreement differ substantively in a number of
respects from the terms of filed Agreement No. 224-200616 which it purported to supersede.
Inter alia, the 1999 Unfiled Agreement deleted the provision in the filed agreement that
specifically states that the purpose and business of POMTOC exclude the stevedoring business
of any POMTOC member or its affiliate or related entity.’

STEVEDORING AT POMTOC

15.  As a “marine terminal operator” within the meaning of the Act, POMTOC
provides marine terminal services to ocean common carriers whose vessels call the Port.
However, POMTOC, as such, does not provide stevedoring services to these vessels. Instead,
ocean common carriers using POMTOC contract separately with Port-licensed stevedores for the
provision of stevedoring services.

16. POMTOC and its members have adopted policies and practices that require ocean
common carriers using POMTOC to obtain stevedoring services from a POMTOC member

(Florida Stevedoring) or from a joint venture owned and controlled by the other POMTOC

3 E.g., compare Article 1.2 of Agreement No. 224-200616 with Article 3.1 of the 1999 Unfiled Agreement.
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members (Eller-ITO, which is owned and controlled by Continental Stevedoring and P&O
Ports).

17.  On information and belief: The terminal and stevedoring businesses at POMTOC
have been and continue to be “inextricably entwined.” In addition to restricting the right to
stevedore to a POMTOC member and a joint venture of the other POMTOC members, there is,
inter alia, pervasive overlap between the senior management of POMTOC and the senior
management of the stevedore companies, as well as significant overlap in the equipment used in
the terminal and stevedoring businesses.

18.  On information and belief, Continental Stevedoring and P&O Ports have not filed
an agreement with the Commission concerning their establishment or operation of Eller-ITO.

REFUSAL TO ALLOW R.O. WHITE/CERES TO STEVEDORE AT POMTOC

19.  The Port’s Tariff No. 10 provides for use of the Port’s container gantry cranes by
any authorized stevedore. A current copy of Item 550 of that Tariff is appended hereto as
Exhibit D.

20.  InMarch 2005, Ceres acquired R.O. White, which holds a Port permit to perform
stevedoring. Since that time, R.O. White — backed by Ceres’ resources and organization — has
sought to exercise its right as a licensed stevedore to perform stevedoring services for ocean
common carriers that use POMTOC’s terminal and that want to engage R.O. White/Ceres to
perform stevedoring. R.O. White/Ceres have been supported in this regard by the ocean
common carrier Nippon Yusen Kaisha of Japan (“NYK?”) and its wholly owned subsidiary NYK
Line (North America), Inc. (also “NYK”), which enters into terminal and stevedoring contracts

for NYK vessels in the United States.

4 The quotation is from the complaint in Continental Stevedoring & Terminals, Inc, et al. v. P&O Ports Florida,

Inc., supra.



21.  R.O. White’s/Ceres’ attempts to perform stevedoring at POMTOC have been
refused by POMTOC at every turn. The dispute regarding R.O. White’s right to perform
stevedoring at POMTOC initially arose in the context of R.O. White’s nomination by NYK and
Hapag-Lloyd Container Line (“Hapag”) to stevedore the ships in their vessel sharing agreement
(“VSA”) operating between Miami and ports in South America (FMC Agreement No. 011891).
Beginning no later than June 2005, NYK and Hapag repeatedly informed POMTOC and its
members that they wanted to exercise their right as vessel operators to contract with R.O. White
to stevedore the vessels in their VSA at the POMTOC terminal. However, POMTOC
consistently refused to allow R.O. White to stevedore the NYK/Hapag vessels calling the
POMTOC terminal.

22.  On August 18, 2005, counsel for R.O. White/Ceres sent a letter to POMTOC and
its members (with a copy to the Port), setting forth R.O. White’s and Ceres’ position that, unless
R.O. White was allowed to stevedore the NYK/Hapag vessels calling POMTOC, the above-
mentioned circumstances would give rise to numerous and ongoing violations of the Shipping
Act. A copy of the August 18, 2005 letter is appended hereto as Exhibit E.

23. POMTOC responded to the August 18, 2005 letter by requesting a meeting
between counsel for POMTOC and counsel for Ceres/R.O. White, which, however, did not
resolve the dispute. Thereafter, counsel for R.O. White/Ceres sent a letter to counsel for
POMTOC, dated November 15, 2005, elaborating on R.O. White’/Ceres’ positions. A copy of
the November 15, 2005 letter is appended hereto as Exhibit F.

24. By letter of November 30, 2005, counsel for POMTOC responded to the
November 15, 2005 letter from counsel for Ceres/R.O. White. A copy of the November 30,

2005 letter is appended hereto as Exhibit G. POMTOC’s letter flatly rejects Ceres’/R.O. White’s
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position and states that R.O. White is not entitled, and will not be allowed by POMTOC, to
stevedore vessels using the POMTOC terminal. The position taken in POMTOC’s November
30, 2005 letter is broad and unqualified, and makes clear that POMTOC will not allow R.O.
White/Ceres to perform stevedoring, not only for the NYK/Hapag service, but for any vessels
operated by NYK, its VSA partners, or any other ocean common carriers that use the POMTOC
marine terminal.

25.  Subsequent to POMTOC’s November 30, 2005 letter, R.O. White/Ceres engaged
in protracted discussions with the Port — including with the former, acting and new Port
Directors — seeking the Port’s assistance in allowing R.O. White to perform stevedoring
services for vessels using POMTOC. On information and belief, POMTOC and its members
were aware of the existence of these discussions. To date, however, the discussions with the Port

have not resulted in a resolution.

THE INTERESTS OF R.O. WHITE’S/CERES’ CORPORATE AFFILIATE, NYK

26.  R.O. White/Ceres have an interest in protecting and furthering, not only their own
rights, but also the rights of their corporate affiliate NYK. NYK strongly supports the efforts of
R.O. White/Ceres to perform stevedoring at POMTOC and has made it clear to them that it
would use R.O. White/Ceres to stevedore the NYK vessels currently calling the Port as well as
other NYK vessels doing so in the future.

27. POMTOC’s November 30, 2005 letter states that POMTOC controls the area within
the boundaries of its terminal and that R.O. White will not be allowed access to that area to move
containers between a vessel and the containers’ point of rest within the terminal. However,
moving the container between the vessel and a point of rest on the marine terminal is part of an

ocean common carrier’s transportation obligation to its shippers under the Shipping Act. An



ocean common carrier has the right, by law and according to industry custom and practice, to
select the stevedore that will perform that portion of its transportation obligation.

28.  The ocean common carrier pays POMTOC for the use of the terminal area as the
container’s point of rest. Such use is part of the marine terminal services that POMTOC
provides to carriers and, as such, is specifically covered by the rates in POMTOC’s terminal
tariff, which are paid by the carriers (including NYK) that use POMTOC for terminal services.

29.  The ocean common carrier (not POMTOC) enters into a contract with a stevedore
to perform stevedoring for its vessels using the POMTOC terminal.

30. NYKis an ocean common carrier with longstanding connections to the Port, and,
as such, has a substantial interest in ensuring that it and its VSA partners can exercise their right
to select the licensed stevedore that will perform stevedoring for their vessels at POMTOC.
NYK regularly participates in VSA strings that call the Port. For example, in addition to the
above-referenced NYK-Hapag vessel service (which called the Port for 12 months until it was
recently redeployed), NYK is a member of the Grand Alliance — a major global alliance that
operates numerous vessel services in the U.S. foreign trades and currently calls the Port with a
transatlantic service that operates to Northern Europe. In addition, NYK calls the Port with two
Ro/Ro vessel services that it alone operates. All of these vessels necessarily use the POMTOC
terminal, where NYK and its VSA partners continue to be denied the ability to use R.O.
White/Ceres to perform stevedoring.

ACCESS TO THE POMTOC TERMINAL BY OTHER ENTITIES

31.  Although refusing to allow R.O. White to move containers between the
berths/cranes and the point of rest on the POMTOC terminal, POMTOC regularly allows Eller-

ITO (which is not a member of POMTOC) free access to the terminal to perform that function.
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On information and belief, POMTOC has in the past allowed Oceanic Stevedoring Company and
APM Terminals to perform stevedoring operations at the POMTOC terminal even though they
were not at the time a POMTOC member or an affiliate of a POMTOC member.

32.  POMTOC regularly allows truckers, without charge other than the gate charges
that are paid by the ocean common carrier under POMTOCs tariff, to traverse the terminal
between the gate and the place in the terminal where the container is picked up or dropped off.

THE PORT AND POMTOC

33.  Under the 1994 Terminal Operating Agreemept between the Port and POMTOC,
inter alia, the Port retains the exclusive right to assign all berths and cranes at the Port;
POMTOC must obtain prior Port approval for amendments to its tariff; POMTOC is required to
abide by the terms of the Port’s tariff, which includes a provision allowing use of the Port’s
gantry cranes by any authorized stevedore; POMTOC is required to abide by the terms of all
federal laws, rules, and regulations; and POMTOC must obtain prior Port approval for any
material change to its corporate structure or majority ownership. These provisions, among other
factors, give the Port substantial influence and/or control over POMTOC’s practices and policies
concerning stevedoring.

34. Since POMTOC was established as the only public, multi-user cargo terminal at the
Port more than 12 years ago, transportation conditions have changed dramatically at POMTOC
and at the Port generally. Inter alia, both the number of ocean carriers using POMTOC’s
terminal and the number of containers handled there have greatly increased since POMTOC was
established. POMTOC’s website asserts that the past decade “has shown remarkable growth in

numbers of customers utilizing POMTOC’s terminal as well as the number of containers
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handled. We are now serving over 30 ocean carriers and handling over 500,000 TEU’s
annually.”

35. This growth has not been accompanied by an increase in the number of competitors
or degree of competition in stevedoring. On information and belief, four stevedores operated at
POMTOC after it was created. Currently, POMTOC’s policies and practices reserve to two
stevedores the entire market for stevedoring at the Port’s only public, multi-user cargo terminal.
One of those stevedores (Florida Stevedoring) is a POMTOC member and the other (Eller-ITO)
is a joint venture owned by the other POMTOC members. A POMTOC member estimated in a
February 2006 court filing that Eller-ITO handles approximately 74 percent of all container
moves at the Port of Miami.”

36. Notwithstanding its control over all berths and cranes, notwithstanding its other
influence and/or control over POMTOC’s practices and policies concerning stevedoring,
notwithstanding the greatly changed transportation conditions since POMTOC was established,
and notwithstanding attempts by ocean common carriers such as NYK to choose the Port-
licensed stevedore that will stevedore their vessels at POMTOC, the Port — at least to date —

has not taken action to remedy the unreasonable conditions and practices identified above.

COUNT I

37.  Based on the above allegations and other facts that will be established at hearing,
the parties to FMC Agreement No. 224-200616 have violated, and continue to violate, sections
5(a), 10(a)(2) and 10(a)(3) of the Act, 46 U.S.C. §§ 40302(a), 41102(b)(1) & (b)(2), by, inter.
alia,

a. failing to file their actual agreements;

5 Complaint in Continental Stevedoring & Terminals, Inc, et al. v. P&O Ports Florida, Inc., supra.
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b. operating pursuant to agreements that were required to be filed, but were not filed;
c. operating outside and/or contrary to the terms of their filed agreement, including, inter
alia, the provision in the filed agreement that specifically excludes from the business of
POMTOC the stevedoring business of POMTOC members or their related parties; and
d. collectively agreeing to refuse R.O. White permission to perform stevedoring at
POMTOC.
COUNT II
38.  Based on the above allegations and other facts that will be established at hearing,
POMTOC and/or its members have violated, and continue to violate, sections 10(b)(10),
10(d)(1), 10(d)(3) and 10(d)(4) of the Act, 46 U.S.C. §§ 41104(10), 41102(c), 41106(3), &
41106(2), by, inter alia,
a. using POMTOC as a device to exclude Port-licensed stevedores from competing for
the business of ocean common carriers using the POMTOC terminal;
b. precluding ocean common carriers, including NYK, from exercising their right to use
R.O. White as the stevedore for their vessels using POMTOC;
c. refusing to allow R.O. White to use its Port-granted stevedoring license to perform
stevedoring services for vessels calling POMTOC;
d. conditioning an ocean common carrier’s use of the only public, multi-user cargo
terminal at the Port on use of a POMTOC member or its related party as stevedore; and
e. denying R.O. White access to the POMTOC terminal while allowing access to other

entities for the same or similar purposes.
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COUNT III
39.  Based on the above allegations and other facts that will be established at hearing,
the Port of Miami has violated, and continues to violate, sections 10(b)(10), 10(d)(1), 10(d)(3)
and 10(d)(4) of the Act, 46 U.S.C. §§ 46 U.S.C. 41104(10), 41102(c), 41106(3), & 41106(2) by,
inter alia,
a. failing to prevent the other respondents from engaging in the unlawful conduct alleged
in Counts I and II above;
b. failing to ensure access by qualified stevedores to the only public, multi-user cargo
terminal at the Port; and
c. failing to evaluate, after more than a decade during which transportation conditions at
the Port and at POMTOC greatly changed, whether there is any justification for the
continuation of a monopoly public, multi-user cargo terminal at the Port, which has been
used to deny such public users a choice of licensed stevedores.

Statement concerning ADR procedures. As reflected in paragraphs 22-25 above, there

has been extensive discussion of the issues raised in the Complaint between Complainants and
Respondents and between their counsel. In light of those discussions, informal dispute
resolution procedures have not been used prior to the filing of the Complaint; nor have
Complainants consulted with the Commission Dispute Resolution Specialist about utilizing
alternative dispute resolution under the Commission’s ADR program.

WHEREFORE, Complainants pray that Respondents be required to answer the charges
herein; and that after due hearing, an order be made commanding said Respondents (and each of
them) to cease and desist from the aforesaid violations; to establish and put in force such

practices and policies as the Commission determines to be lawful and reasonable; to pay to
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Complainants reparations for the unlawful conduct above described in amounts to be determined
after hearing, with interest and attorney’s fees; and to make such other and further order or
orders as the Commission determines to be proper in the premises.

Complainants designate Washington, D.C. as the place at which hearing is desired.

P 352{3 3
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Dated at\@é:\o..é@».\, N this'z\érday of November, 2006.

R. O. White & Company, Inc. 7“/'-/( '3 A’\'ﬂ_"

2550 Eisenhower Blvd. Robert T. Basseches
Suite 308 David B. Cook
Fort Lauderdale, FL 33316 Richard L. Matheny, III
WQ@ Eric C. Jeffrey
T Y T Goodwin Procter, LLP
4 \-%‘S\\w 901 New York Avenue, NW
Washington, DC 20001

(202) 346-4000
Ceres Marine Terminals, Inc.

1200 Harbor Blvd. Attorneys for Complainants R. O. White &
8™ Floor Company, Inc. and Ceres Marine Terminals,
Weehawken, NJ 07087 Inc.
<D
: e—

LIBW/1613452.1



16

VERIFICATION
STATE OF NEW_JERSEY )
) ss:
COUNTY OF __ HUDSON )

Thomas B. Simmers, being first duly sworn on oath deposes and says that he is President
of Ceres Marine Terminals, Inc.; that he signed the foregoing Complaint; that he has read the

Complaint and the facts stated therein, upon information personally known to him and received

from others, he believes to be true.
Subscribed and sworn to before me, a notary public in and for the State of

New Jersey , County of Hudson , this 21 day of November, 2006.

[SEAL] Mo/

Notary Public — )" ~ °
SUSAN AGLIPAY
NOTARY PUBLIC OF NEW JERSEY
MY COMMISSION EXPIRES FEB. 6, 2008

My Commission Expires:_February 6, 2008

LIBW/1613452 1



AGREEHENT

BRTWEEN

LNy AT
AN “.‘ xx;-:(‘. ;"\f

P\
DART OF MIAMI mm%mm OPERATING COMRANY
/ r
, / s‘tpomToc)

\
\,
\\w,/// -
AND
HETROPOLITAN DADE COoUNRY

SEADPORT DEPARTMENT

Beptember 13, 1394

Exhibit A to Complaint



TERMINAL OPERATING AGREEMENT

THTS AGREEMIENT is heraeby made and enter=d into as of the _j{;
day of > , 1894, by and betwsen METIRCPOLITAN DADE
COUNTY, FLORIDA, pursuant to the provisions of Chapter 125.35
Florida Statuwtes 1992, hersinafter sometimes designated or raferred
0 as the "County? or the "Port®, and PORT OF MIAMY TERMINAL
OPRERATING COMPANY, L.C. (POMIOC), a Florida limi
company hereinaffer sometines designated or refarred to as the

)
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ability

"Operator® or "POMTOC", by and through their authorizsd
representativas in accordance with the terms, conditions and
covenants contained hereinbelow. The terms "POMTOC" and "Operator®
way be used interchangeably and the tarms "County” and *Port® may
be nséd interchangeably from time to time, as may be necessary for

purpeses of clarity and intent.

WITNESSETH

WHEREAS, Dade County operates the Ssaport Department (the “port
of Miami"); and
WHEREAS, Dade County, Florida, owns certaln lands locatad in
=

pade County, Florida, on which ths Port of Miami is loczaitad; an

WHEREAS, the Port has a need to expand and improve its facility
to provide maximum container throughput on Dodga and Lummus Islands
within the next five years; and

WHEREAS, creation of a common terminal will more eZfficlently. .

servica current and fuvure shipping lines calling eon the port; and

WHEREAS, in order to achlaves maximum container throughput
in ene common taerminal yard, the Port raguasstad the Stevedors
companies currantly operating terminal cargo handling facilities

at the Port, *o consolidate their customer basss and move cargo

tnrough the common farminal vard, currently undsr devalopmant; and
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WEEREAS, the Stavadore companias operating terminal cazgo
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handling facilities at the Port o 1 i
operating since 13985 partially owned v Eller and Company operating
since 1963, and Harrington & Company since 1864; Flori
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operating since 1973; S.E.L. Madurce (Florida) operating since 13832
owned by Maduro Companiss established s

stavedoring operating since 1376, agrsed to form the Poxrt of Miani
Terminal Operating Company, L.C. (POMIOC) and combine their Tterminal

-

customer basaés to maximiza the carge throughput through the one
conmon terainal yard; and

WAERELS, each member of POMTOC cuxrently holds a County
stevedors permit {"Permith) and I1s in th2 business ol conducting
=3

activities normally carried out in a marine cargo terminal as w

n i
as incidental activities related theretc at the Port of Miaami; and

YHERTAS, POMTOC is in the bu
facilities utilized by its wembers and custonars; a

[4]
'-Q.-
et
)
0
{1
Q
by
o]
al
®
at
o
(23
£
M
S SNtS]
)
fel}
1
|l
[y
b
o
v
[#
E...J
f 4
b
vy

WHERZAS, POMTOC desires the usa of designated open ground
storage ar=a at the Port of Miami, together with warshouss, gates,

7
, . cmta . .
mairtenznce sheds and other fasilitiss as outlined hsrsinbslow; and

WHEREAS, POMTOC has agreed to operata, maintain and secure

the premises designated herein, at lts sole cost and expensa; and

WHEREAS, the Port and POMTOC desira to enter into the
following Operating Agreemant;

NOW, THEREFORE, for and in considaration of tha premises and
F-4

musual covenants and agrsements hareinaf
™

hereto do and herzby mutually covenant, agrse and bind themssivas as

ARTICLE T

i
1.1 RULES OF CONSTRLCTION. .For

all purposes of this
agrasement, unless ctherwlge expressly provided:
{a) a term has the meaning assigned to iL;
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(b} an accounting term not otherwis
meaning ordinarily given ts it by accountants in accordance with
generally acceptad accounting principles;

{c) words in the singular includs tioe plural, and words
in the plural include ths singulax; and

{(d} a pronoun in one gender includes and applias to other
genders as well, '

(e} the terms #tharaundar, ! *hersin," "heracf," *herazto,"

)

7
and such similar terms shall refer to tha instant Terminal Operating
Agrzement in its entirety and .not to individual sectio

articlas.
1.2 DEPINITIONS: Each term or exprassion set forth below has
tha meaning statad immediaktely after it, unless otherwiss exprassly

provided.

ol

"Agreement” means the instant Terainal Operaiting Agrzemant i
its emtirety, including all sxhibits attached hersto.

¥Oounty® means Dade County, a poiitical subdivis
state of Florida; and all departments, and instrumentallties
theraof.

"Eyisting Terminal Operatsr™ means any company sSuppiving labor,

equipment, and land to receive and deliver containers or cther cargo

Hy

or one or mora steamship carriers calling on the Pork, as of the
EEfactive Date of this Agraement. ' ‘
ngate Mova™ means each move of a container or trailer into or
cuk of either the Interim or Common Gate, as the case may be. '
"Interim Gate" means the temporary gatzhouse to be coenstructed
on the Premises by the Port.
X "Mawimem Allowanca® shall have the meaning given in Article

e

3 “New Stssmship

pa

cperations at the Port after the E

2 [
&L moutside Lighting™ means all lighting riguired tc perform any

and all nighttime cperations in tha Terminal Arsa.
MRore means tha Metronolitan Dade County Ssaport lepartmentc,

also known as the Port of Miami.

]
w
¢t

"Port Director” mea

County Seaport Department.

(%]

s
H
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°

npremises” means the Terminal Brea.
ngrrest Lighting” means sxisting lighting supplied by tha Port,
wside of the Terminal Arsa, along public rights of way located on
the Pori.

sporminal Arsa” means the land dzsignated In Exhibiv
sttached hersto and incorporatad by raference haresin, plus the use
of the facilities therson.

#pEDT peans one twenty-foot eeuivalent container. For all
purpases of this agrzement, a 40, 45, or 50-fact centainer shall
count as two TEU’s.

sphroughput® means the total number of TEUs discharged to the
Terminal Area or loaded from the Terminal Area for export or
Trans~shig§§pt. By example, a forty-foot TEU off~loadad f;ﬁm 2

vessel and discharged to ths Terminal Arsa and then removed from the
Terminal Arsa would constitute a Throughput of four.

WPYRY or “EIR™ means traller or aquipment interchange report.

npogr® means the Texminal Operating 3ystam {excluding nardwarsal’
to be purchased by .POMTOC from Mahar Terminals Inc., as more fully
described in Article 9.4 hereof.

npprang—-shipment™ or "*Irans-shipped® means the transfer of a TZU

f~om onz vassal at the Port to another vassgl 2t the port.

1.2 PREMISES:
Under this Agreement, Dade County hereby grants to the Operator

=

the exclusive use of approximataly 135 acres as the Premises, mors
specifically described on the survay attached hersto as Exhibit A
(the "Premises"), for a limited term defined hersin and in
accordance with the terms, limitations and conditicns hereinafter

contained. -

1.2 SITLE-.

The Port heraby reprasents and warrants tha

f'u s

it is the F
Simple Owner of the Pramises which can be used for th

{v

E]

{0

purposs
intended in this Agreement.

1.3 QUIET ENJOYMENT:

Upon payment by Operator of.the rates and charges herein

provided, and upon obsarvance and the performance of all of the



covenants, terms and conditions on Operator’s part to
né performed hersundsr, Operatcr shall peacaably and guistly ho
and anjoy the Premises for the Term heraby demisad without

unrsasonable nindrance or intarruption by Port or any other person
or persons lawfully or eguitably claiming by, through or undsr Por®,
subject nevartheless to the tarms and 2

provided howewvar, that the Port shall have tae right toc entar ths

Premisss including buildings, land and equipment, without notlice, at

any time.

2.1 USE OF PREMISES:
The Operator and its members shall use the premises for the :

purpose of handling cargo and all relatad activities. Operator

shall be entitled to utilizz the Improvements and the Eguipment,
as such terms ars defined in Article VIII below, for the purposs
of operating a marine cargo tarminal areaz, irecluding activitiess

normally carriad cut in a warine cargs terminal, providad all of

its members hold 'at all timas material hereto, in good standing,

a current County Stevedors Parmit. In the svent any menker of

POMTQC ceases to have a valid and current County stevedors permit,

POMTCC may exczlude such memper; provided, howsver, that PCMICC first

receives writhen autihorization to do so from the Seaport Dirsctor or

his designee, said authorization shall not be unreasonably withhald ;

or delayed. Except as otherwise provided, Operator shall not utilize
r v

-

i
any portion of the Pramisas for purposas other than those exprassly

- s e v

authorized herein except to the extent permitted in writing by the
Port. Further, notwithstanding any other provision contalned .
herain, no member of POMTOC may opérate on the Port without a valid

and current County Stevadora parmit.

&

2.2 REALLOCATION OF LAND:

In consideraticn of POMTOC’s excludive uss cf the Premises
(rafer to Saction 1.1.) POMTOC agrees to guarantez to the Port of

Miami as follows:

POMTOC guarantees, through.the steamship linss that the
A \ N ~ . .
stevedoring companies rapreseat, a minimum annual Througaput of 2008

(821



W ar M e et

TEUs per acre Lur 38 acrss of the Terminal Araa as per Exhibit A
(196,000 TEUs). These units may se full or
fhe TEU count will-'be all containers loaded onte or discharged from

-

vazsals of those steamship lines for which POMTOC performs tarminal

Ry

the evsnt POMTOC does not mezbt the minimum guarantaa, ZOMTOC
nall, at its slection, elther (i) pay the Port of Mliami $19.5¢ for
o)

3
sach TEU of Throughput under thea annual guarantas refarrasd to in
the preceding paragraph, or {ii) giva up the eguivalant amcunt of

agad an

o

land Ffrom the Terminal Area 2

evample, if POMEOC’s annual Throughput iz 10

195,000 minimum guarantee, POMICC shall, at

the Port 5195,000 or give up 5 acras of ¢

combination of both. In the event that POMTQC chooses to glve up

the land, the Port agraes any land reassignment will be only to
i z

new steamship line calling on tha Port or to any Existing -
ol
proportionataly.

2.3 BERTH ASSTCGNMENTS:
Tt is recognized and agresed £o by both parties that the Port
ratains exclusiva right and discrstion to

cranes at the Port of Miami. .

ARTICOLE IXL y
3.1 TEEM OF AGREEMENT: . ;
Except as otherwise provided herein, the Operator shall have
and hold sald Premisas and the rights and privileges grantad-hersin,

for a term of five years with 3 additional five year Rerewal options

w4

da A T
Data. For the purpesas cf this

commancing on the Effsctiv
-~

1Y

Agrzemant, ths term "Effactive Date” shall mean tha date on wiich

the Interim Gats is opsnad.

3.2 RENEEAYT, OPTIDUS:

Unless w
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intention to vacate ths Premises at such expiration, POMIOC shall
have the right to renew this Agraement for e
£iva-yzar renewal periods sxcept as otherwise Qiavidad tarein.
TF POMTOC doas not netify the Port in wri
(30) days, prior to tne expiration of the initial or any subsaguent
tarm of this Agrzement of its intent to redew or o allow the
Agreement to terminate, then this Agresement shall be consideresd as
automatically renewed and binding in all its provisions for five
years, after the expiration of such initial or anv subseguent Lerm
except as otherwise provided i arein.

ARTICLE TV
4.2 RATES AND CHARGRES:

A. Land _Rent Chargas
The Operator shall pay the Port as rent an annual amount egual

b ol

o an anmual rate, as set Fforth im Exhibit B, plus applicable tax
for the improved araa avallables for use by the Operanor, pavable in
monthly payments in advancs on the Zirst (ist) day cof each and every
month of the term of tha Agrsement, commencing on the Effecti%e
Date. The actual sguara Sootags includaed within the area avallabla
for usa by the operator shall be calculated By ths Fort engineer as

the land is developed in accordance with the master plan and subjact
to Operator verification.

T+ is undearstood and agrsed by both parties that the land
rantal rate may be raeviewad and revised annually, in the Port’s sole
discretion. However, no land rental ratas increase for any one year:
eriod shall exceed the consumer price index (CPT), attached herste

ol

and made a part of Exhibit B, fo

a1

the pravicus ysar. It is
4

od by the parties that i

1, rh

rsto
right to incrsase the land rate during ons or mers years
tha time the Port elects to exsrcisa its ri
rata, the increassd rate may be astablishe

CPI parcentages for the preyio*s ya ar

u\r"
m
v W

land rental incrsase in the date

All other rates and charges under Arti

,




wriocr year’s CPI plus 2%.

crsaszd annually,
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zasonably necessary
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pay the Port, in addizion Lo all monizs thern dua
nereundar, the lesser of all renzal charges for the unexpired
period or for that

aid premises ars re-leb on a permanent basis to a new ;
operator, not to axczed one ysar. ' Thesa2 chargss ara in

additicn ©o any othar Port remediass arising under this

T oy - et -
Agreament, Commeon a¥, Or alsawhars.

ARTICLE ¥
5.1 MANAGEMENT/OWNERSHIS OF POMTOC:

Sinca the ownership, control, exparience and key managerial

by

to the County in the

l._-l
Q
Q
s}
i
e t
[ 2
®
3
]
4y
lxc
[v]
ok
0k

personnal o POMIOC ars mataria

entering into of this Agreement, POMIOC shazl taks no actiens which
shall sarve to materially changs its corporate struc urm ox change
majority ownership or contzol of POMTOC, without the pricr written

approval of the Port Director; provided such approval is not

fJ
o]

yreascnably withheld or delayed. Furthawr, PCMTOC and its members

3]

3

aprasant that its members hold in good standing currant County
wavadore Parmits and harebv agrse to maintain s
a

m

s

nd in good standing at all times they maintain an interest in
POMTQC,

@

.

Prior to the exescution of this Agrssment, POMTCC mustht cogplete
and submit a Metro-Dade County Disclosure Affidavit in accordance
with Dade County Ordinance 33-121, a Matro-Dads County South
Africa/Namibia Affidavit, cuba Affidaviis in accordance with Dads ;
County Resolution No. 1044-88 and OMBD certification and a Sworn
Statement under Section 287.133(3)(a) Fiorida Statutes on Public -
Entity Crimes. N

.1 GUARANTOD

) g i

The Signatory Guarantors, inciuding all PCMTOZ memzers hereto,
exprassly agree to propertionately guaranty all of the opligations
of POMTOC arising from this Agresmant. Each individual Guarantor’s

i
proporticnate liability for the cbligations of POMTOC shall bs

limited to sach Guarantor’

n

percantage of ownership in DOMTOC at thae

s
2

t

time of exacution of this

greewent, as signatured on this T

s
‘
1
3
:
H
i




Agraement, Exhibit B, which may be amended Irom time to time subisct
to the prior wxritten appzoval of the Pecr:. BRach 2C
o

iapility for any bresach of any warranty, term, repressntation, cx

P

i
bligation contained herain shall surviva both this Agresment and

w O

k]
- =1
3 3 3 3 - e £ RS F
uch member’s gparticipaticn in POMTOC. If aftar ths exzculion
E=3
2

o

Yoy
arasof, POMTCC Members wish to chang
™

g

1,

oMToc and or thelr preportionata share of liabllity for any BPOMTOC
sraach of this Agrsasment, such changs(s) may only be accom >
agraemant of all POMIOC Mewbers and the pricr written ajprsval o

tha Seaport Dirsctor.

7.1 BUBLETTING AND ASSIGNMENT: -
POMTOC shall not assign, transfer, sublet, mortgage, pledges nor
otnerwise encumper this Agrasment, nor any portion ther=of, rnor any

i ¥
Port property, improvements therson orPort aguipmant assoclatad with

o
squipment. Any unapproved assigmment, transferring, sublstting,
mortgaging or anéumbering of this Agr=emsnt. or any portion thsresof,
1

py any persen or antity other than Dada County,
shall be grounds for immediate teraination of this Agrsemsnt ia ths

Py

sola céiscretion of the Pork.

It is agreed that all terms and conditlons of thils Agreement
shall extend to, and be binding on, Operator’s assigneses, subiessses

v
£y

and other successors that may be approved by the Port Director
writing. POMTOC agrazes to incorporate this Agreement as it may be
amended, from time to time, into any assigmments, subleasss or other
similar agreements that ars agreed to in writing, in advance, by the
Port Dirsctox.
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i
available and approprilated by the Board of (o 3 s
("BOARD") for such purpose. POMTOC shall continue to participate in
and shall advisa ths Port, without charge, in connection with ths
dssign and implementation of the Mastar Plan, and the davalopment
ard approval of the plans and specifications for the Improvemants.

8.2 TMPROVEMINTS:

Except as otherwiss
Board appropriations be
the davelopnent of tha overall Master Plan for tha Pramisas,

2 provided harein, and subject to sufficient
ing wade in the future, Phase I shall includs

expansion of the Gantry Crane Complex, the devalopment and

3 27 3, 3 <
ira, watar and mechanical

h

installation of lighting, elesctrical,
utilities for the Premisas, the construction of the Intarim Gate
complex and Interim Office Complex, and the HMaintenanca and Repalr
Building currently existing on sits. In addition, Phase I shall
include the developmant by Opearator and its membars, at Operator’s
sole cost and expenss, of an antomated Tarminal Operating System
{excluding hardwéra},

8.3 DWNERSHI? OF TYMPROVEMENTS AND FOUTPMINT:

3, 1

POMTOC agraes that the

]

ort, in itz scle dissration, has tha
right to purchase and place yard agu

o
ipment within the Premisas which
equipment shall be available for POMTOC fox leas

2 as required. It is
sexprassly understood and agreed that any and all Improvements and
Equipment contemplated by this Agreement, including bulldings,
trailers, temporary structures, fixtures, machinary and egquipment at

any time constructed, placed or maintained by tha Port or its agents -

upon any part of the Premises, shall be and remain the property of .
the Port. Egquivment and machinery purchasad and placed on the Port
by POMTOC shall ramain the property of POMIOC. Upon the expiration

&

or tarmination of this Agrssme
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thereof, Operator, withcutr £u

ordinary wear and Lear excepted, the possassion of the Jort land
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Improvemants and eguipm

with the Masver Plan.
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If any parw. of the Premisas or any
equipment shall be damaged or destroved during
20MTOC, its ageats, guests -
any damage caused by the Port, Operator shall, within a reasonable
seriod of time rapalr an

—
o]
1
1y
{0
s
-
W

. .
2 tha samg, or conszzuch an

-
rha At
squivalent building or bulldings at Operator’s sole cost and expense
=

&
9]

&
¥ ] 143 } b H 3 e 3 ctn
to at least the conditlion existing Immediately pricr Lo such dama
2 4
bt e

or dastruction, including the T

®
£
g

termination occcur i

th= Port shall pay =o POMIOC
investment in TOS, including
enhancements. After the initial five (5} yaar term, the parties

5
shall negotiate a fair and reascrabie price for tha TOS. In tha
T}

event of failure to negotiate a fair a
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party shall be sngaged to estarlish such falr and rsasonable prics,

Tha cost of these sarvices shall be shared squally by ths partiass.

. ) .
va Port shall have the right to operate the TOS commencing

ypon the tarmination or sxpiration date and continus operatirg the
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ARTICLE IX
9.4 FUMCTIONS AND OBLIGATIONS OF OPERATOR:

(
recelving and delivery cof con
i

5.2 OPERATOR’S EOUTPMENT:

Operator, at Lits sole cost and axpense, shall ¢
A
L

£o make available to 1it, thes Operator’s container ha

PN



as amended from time to time; provided, however, thac all such

amendments must be mutually agrsed to in writing by both parties.

5.3 TITLE 70 OPERATCRYS EQUIPMENT:

Operator or its members, as tha case may be, shall
times, rstain ownexrsihlp to the Operator’s Egui
otharwise provided hersin. Operator shall maintain and

i
good working condition all equipment utilized on tha pramises.

9.4 TERMINAL OPERADING SYSTEM {SOFTWARE) 3
Tn ordsr o be assurad that POMTOC will maxinize the use of it

0

leased land and to provide for a gate systam, that is productive and
4,
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efficient thus pravanting delay
sTarminal Operating System” (T0S) from Maher Terminals Inc. This
708 at a minimum will:

i

L. Automate the Gate Complex and provide Zor the fluid passags o
both inbound .and outhound traffic,

Provids for a cargc beooking systam that will integrate the

™y

variocus ship agencies with the terminal.

Provids for "live®h yard inventory control thus wmaximizing

L3

+he utilization of the terminal and increasing the number

of containers handlad per acre.

4, Provide interface with U.S. Customs’ Autcmatic Carge Systams

P

("ACS') pregram. .

5. Make available statistical data relating to Trailer

iy

Interchange Raports, the numbsr of units handled

rts. ;

and other appropriats rep

Q

provide access to a Computer Platform :

1
compatible with the TO3, sufficient in size and capacity to

successfully drive the system. Access can be through

]
o+
(@]
pu
1
n
l..).
t
[
)]
<
n
pas
©
=]
[¢]
Lt
[y
3
W
&
[«
F
®
%
N
o
of
mn
a
)
=
<
H<
il
oy
[
Yo
s
o
g
1]
D
w3
[«®
o
o
Y
]..J
)..x-
3
[t
14

e
(8%}




Te will become the raspunsibility of the S2aport to provide the
connectivity with this Computer P o

3,

the system to ensure its raliability.

h

o

, . . o ,
Port Diractor, at his sole discretion, will detarmin

iza, type and lacation of the

w
[

at
wil@

c
is capable of providing the reguired job functionalitiss and will

th
ot
ol
f
)
f
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©

continus *o do so for ths term ¢

Operator and members shall, at their sole cost and expenss,
develop and maintain the Terminal Operating Systam ("T0S"}. The TOS
shall be dsveloped by means of a joint study to be conducted by
Operator and Port which shall includa a review of sguipment costs,
operating and maintenance expenses, applicable software available,
and any okther araas deemed approsriate. The TOS shall be the solas
property of Cperator and its members and shall be operated and

-

maintained by the Operatocr at its sole ceoat and expense. Afzarx
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devalopment, approval by the Por
matarial changes’ effscted Lo Loe TO3 at the so

£ 1 < r
shall be paid for by Port; all other changss shall be alt Cparator’s
3

unrsasonably withheld or delayad. Upon expiration or termination oF

3,

o
tals Agreament, the TOS shall Lhecom 33la propexty of the Port,

m
ot
Iy
o
1

after a fair and reasonable tranSfer fee ls established by the

parties for the valus of the Terminal Operating System, pursuant to
Article 8.3. .

9.5 HEMBERSHIP 1N POMTOC:
POMPOC hersby agrses to admit a3 members, any duly Boand-

licensad stevedoring company, which obtains a Port permit to o*sréta
within the Port of Miami on such terms and conditions as shall be

reasonably establishaed by POMTIOC and aporovad by ths Port Dirsctor.
Such terms and conditions may include, Zut shall not bz limitad to,
raquiring payment to POMTOC or its meabers for the fair market value

~™
o

th

; : . ; Lo s ;
the lntersst acqguirsd by such nev menber, wiich is agreed to bs

ey

calculated as a percentage of a vallztlon figure no greatsr than thz
nat book wvalue of the corporate.assets, lass liabilitiss, plus an )

v



the past threse years’ uae. profits baicre income tax and assuming

and guarantzeing such obligations as ars generally assumed or
guaranteed by thz members of POMTOC. Furthermors, POMTCC agress that

¥

7}
i* shall not admit 2 new menber, and its members agree ithat they
j2

'shall not transfer any intersst in wout the prior writier
approval of the Port Dirasctor; such approval shall net be
unraasonably withheld or delayeﬁ, Sush new member shall be reguirad
to accept in writing, the obligations imposed on memkers of POMICC

(]

2 e

under the terms of this Agrean

5.6

Operator and its members agree that tiey will rot amend their
operating tariffs filed with the Federal Maritime Commission (i) .
without giving Port at least thirty (30} days prior written notice

Maritime Commission (FMC) and (il
approval of such proposed amandments, provided that such approval
will not be unrszasonakly witiaheld.

10.1 In tha svent the beginning or termination date of &this
Agraement falls on a date otaer than the f£irst day or last day,
raspectivaly, of the calendar month, tha applicable ratas for that

month shall be proratad on a daily basis for the portion of the - ,
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ARTICLE X3 ‘

11.1 OPFRATOR’S RESPONSIBILITIES:
A. Sacurity -

conpanies not naving a direck relationship with POMTOC.

The Port will continue zo provide 2 mzin gatashouse fo
limited purposs of chacking drivers’ identification, issulng gabs
passes and providing directicns when rsguastad. The provision of

=1

such gatsnouss, how

P

t
ver, ls exprassly nct an assumption by the Pori,
% T P

n whole or in part, of sscurity responsibility fo:



b bt

dascribed in Exhibit A. TFurther, the Port shall not be responsibls
r any loss relating to cargo cccurrin in or from the Prenlses

ar Ve = r

whether caused by theft, wvandaliism, accident, weather, firs or any

Iy

. other causg POMTOC will be solaly responsible for providing
adeguate sacurity or. tha Premises, including without limitation
A

cperating the Intsrim Gata and
a

+ypl unit on a twenty-four {24) hour basls.

s

B. Onerations

Punctions of Operator: Gperatsf shall, at its solz cost and
expense,‘oparate, maintain and ssouras tha P
and the Cargo Handling ZEgulipment as a commion cargo termina
use of itz wembers, for & =
properly exarcised option term. Operators shall operate, maintain
and secura the common gata, supervise and coordinaze the rsceiving
and dalivary of containar and breakbulk cargo, and otherwisa

administer the Pramises to assure the efficient ex=scution of tha
cargo handling operatl iy

o]

ons, all at Dperator’s sole gest and sxpensse,

C. Maintsnance

It is understood and agrzed by both partiass that POMTOC will

be responsibles as follows:

Maintain the appearance of Premises in a glean, orderlv manne
acceptable to both parties, including, without limitation,

Iy

pickup and trash removal (trasn is 4

afinad as discarded
material or dabris) and maintenance of
zquired.

In the avent that Cperator fails to
Improvements or Eguipment in accordance with ths terms of tai
Agrszament, and fails to cure such 2

Pariod as defined in brticle XVII below, the Port, in its sola-. -

option, shall bs entitied to parform such repairs and v

v

<

H

h

maintenance not per mad by Operator and Port shall be
-

reimburssd orn damand by Ope

o
Q
)
i

of such repairs and maintan

-

s
:
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The Port will maintain the.lsased arza and buildings, including
office space, inbound/outbound TIR lanas. This malntanance will

include but not be limited to: Ua;“tlng, Light fixtura/bulb

replacemaent, Alr conditioning, Sub—structure, structural

repairs and replacament of items as a rasult of normal wear and
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ta2ar and all bu

D. Trilities
POMTOC will be rasponsibla for payment of elactricity,
talephone and water bills for the Common or Interim Ga
casa may be, the Maintenancs and Repailr Facility ouilding,.a 1
outside Lighting, and the Adwinistration Building (onl
occupiad area). All utility costs for lights nesde
cperations in the Terminal Area will be the rasponsibility of

POMTOQC

The Port of Miami, Seaport Department, wi

.
A
for payment of slectricity for the following itams 1 through 4:

1. Rzafar - The cost of utilities associatad with
raafer plugs will be paid by the Rort. In considaratisn of

paying thass chargss, tha Port will involc

©

W the respsctiva
steamship lines as per established tariff ratas.

2) Streset Lighting - The cost of all utilities associatad
with Security Lighting will be included in the land
rental.

3). OQOffics Snace - The cost of all utilities asscciatad ..
with office space rental shall be included in a separats

Th2 Oparator, at its sols cost an
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for trash removal associated with ncrwal terminal opesrations.
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F. personal PBroperty
All personal property including cargo, breught upon, placs

.
3
LI

H
or located vpon the Premises above described shall be at the risk of

the Operator or owner thersof, and the Port shall go

sat

£ be liable for
any loss of or damage to sald personal property,-including any loss

water damage, movament or transit, or any other causa2, nor shall thsa

AL
Port be liabila to tha Operator, its agants, employess, contractors,
customers or guests, for damages or personal injuries arisirg, in
whole or in part, from any act, omission, or negligeace of any other
tenants at the Port of Miami, or of any gother pewson, as*ity, or
Port user.
ARQTICLE XIX

12..1 The Operator shall conduct its operations in an orderly,

lawful and proper manner so as nok to annoy, disturb or be offensive

)

+o others on %he Premises; Operator shall con

%3
}....J

rol the conduct,
dameanor apd appearancs of 1ts members’ officers, smplovess, agents
and representatives, and upon written or varbal gbjection from the
Port concerning the conduct, demeancr or appearincz of any such
person, saall immediataly take all steps neacessary to removs the

zauses of thz objection. It is understood and agr=ed th

a
Operator’s exclusive right to ths uss of tha Pramises dascri

t
U
i
o
l\/‘
o]

the survey attached hereto and made a part of this Agraemanu.as
Exhirit B does not grant or imply exclusive right by Operator or its
agents to the use of any surrounding or contiguous arsas.

ARTICLE XIIT
13.1 OPERATOR INDEMNIFICATION: -

The Operator shall indemnify and hold the County, its officers,

representatives, emplovass and agants ("Indemnites®), harmless fron,

ol TL e

and assumes any and all liability for, any and all claims,
“~_

1
litigation, ceosts, chargss and sxpensas (including but not iimited
to fines, penalties, rsasonable attorneys’ f£223, enginsers’ faes
architects’ fzes and the cdst

<
any), imposed on, incurred by or asserted against Indsmnitee which
i 1




omissions of ths Operator, its cfficers, agents, employses,
independent contractors, customers or guests {"Indamnitor®), in the

1filiment of this Agreement or in the conduct of activities on or
near the Premisas or Improvaments by Indemnitor of any natura,
whether forasesen or unforsssen, ordinary or esxtraordinary- in
conneckion with the uss, occupancy, cperaticn, maintenanse or repair
of the Pramises or the Improvaments thereon. any and all claims
brought under the authority of or with respect to any local, statas
or federal snvironmental statute or regulation shall be govarned by
Article XIV (Environmental Indemnification).

ARTICLE KIV

14.1 ENVIRONMENTAL INDEMNIFICATION:

The Operator, its employees, officers, ageants, contrachtors,
customers and invitees shall comply with all faderal, state and
local environmental laws and regulations applicable to the use,
storage and handling of hazardous substancss, hazardous materials
industrial wastes and hazardous wastas in, on, or nsar the Pr

or the Improvements therson.

The Operator shall indamnify and hold ths County, its officers,
employees, agents, succassors and assigns (the "Indemnitaas™)
harmlass from, and assumes any and all liakility for, any and all
claims, llabilities, causes of action, obkligations, damagss,
penalties, litigation, costs, charges and expenses (including, but
not limited to, reascnablz attorneys’ fees, enginesrs’ fees,
architacts’ fees, environmental responss and ramediation costs and
the costs and expenses of appellate action, if any), imposed on,
incurred by or assarted agalnst Indemnitee, by any party or partiess

including, but not limited to, a governmental entity), arising out

{ ri
of, in cennection with, or reslating to, in wholz or in part

A. Any envirconmental condition of contamination
causad or crsated by the Operator, its agsnts,
e
[5S

amployses, dependent contractors, invi

t

in
or guests sxcapt to the gxtent that such
condition of contamingtion is caused or created

by the County, its independent contractors, or

3
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employees; or

B. Any violation by the Oberator, itz agents,
¥

<

employees, independent contractors, invitees

o

or guests of any faderal, state, or lecal -

anvironmental law or regulation with respect to

the facllity cccurring after the date asreof and
causad by the Operator’s operations or cilities,

fa
or thosa of thz Operator’s agents, emplovess,
officers, independent contractors, invitsss or
guests; or

c. Any breach by Cperator, its agsnts, emplovees,
contractors, guests or invitzes of a covenant,

regulrenent or warranty contained in this Agreement.

14,2 COUNDY EMVIRONMMENTAL INDEMNIFICATION

The County has no knowlsdgse that, at the time of tha axscution

of this Agresment, the Project Site contains any condition of

o

remediation, cleaanup, damages, penalties or costs of any kind.
County agrees to indemnify and hold the Operator, it

employees, agents, successors and assigns (the "Indsmnitee’)
harmless from and assumes any and all liapility for, any and all
claims, causes of action, obligations, damages. penalties,
litigation, costs, charges and expenses (including, but not limited
o, reasonable attorneys’ faes, angineers’ faes, architects’ faes
and the costs and expenses of appsllates action, if any)
(collectivaly, ®Claiwms"), imposad on, incurred by, or aszserted
against Indemnitee by any other party or partiss (including, without

to the extent arising out of:

limitation, a governmental entity),
a. the County’s breach of the Covenant sst forth above in

this Ssctlion;

b, any environmental condition of centamination existing on

fhe Project Site, or under property contiguous to the

Project Sitz that migrates onto the Projech Sita
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se to liability, even if

Joe

the Effective Date, thaw gives r T i

not discoversd until aftar the date thersof; provided such
condition was not caused or contributed to by any POMTOC
members, Or any POMTCC agents, employses, independent

contractors, invitsas, or gussis; -

c, any violation of any existing law or ragulation with
respect to the Prsject Site existing as of or prior to the
exacution date of this Agraement, even if not discovarad
until aftar the date herscf, regardless of causa aXceph
to the extent that such conditions or violations wers
caused, created, or contributed to by the Operator’s
operation or facilities or those of the Operator’s
members, agents, eméloyees, officers, independent
contractors, invitszes or guasts.

14.3 SURVIVAT, OF INDEMNTFICATION:

The foresgoing indsmnities shall survive the term of this
Agresment ‘and shall be in addition to any of althar party’s
ocbligations for breach of a representatlion, warranty or reguirament
e in addition to and not in lieu of,

o

contained herein, and shall
any other rights or causes of action that the parties may hava by
gtatuta, under common law, or otherwise.

ARTICLE XV
15.1 Neither party shall commit any nuisance on the Pramises, or do,
a

s
or permit to be done, anything which may result in the creation of

¢

ar commission of a nuisanca on the Pramisas.

ARTICLE XVI
15.1 INSURANCE TO BE CARRIED BY OPERATOR:
Prior to asxecution of the Contract by the County and

&
commencament of work, the Operator shall obtairn all insuran

i cs
requirsd under this Section and submit same to the County for
appreval. All insurance shall be maintained throughout tha tarm of -

this Agreeuwent.

e s v e

s em .



The Opera.or shall furnish to the County’s Risk Management
Division:

1. Certi ipate (s} of Insurance which clearly indicated that
reguired in

h° haz obtained the ingurance covarag

L ]
s
e85

paragraphs a; b, ¢, and 4,

Certificates snall indicate nc modification or changs in
insurance will bpe made without thirty (30) days writien advance
notice to Metropolitan Dade County, c¢/s the Manager of the Risk
Management Division.

. Worksr’s Compensation Insurance ~ as raguired by
Chapter 440, Florida Statutes and, where apoplicable
coverage for the U.§., Longshoreman’s and Harbor Workar’s
act and the Jones Act.

2. Public Liakilility Insuranca - on a Comprehansive basis, in

not

an amount not less than $5,000,000 per occurraence for
Bodily Injury and Property Damage combined. Metropolitan
Dade County must bsz shown as additional insured with

respact to this covarage.
>

c. Contractual Liability Insurance - covering all liability
arising out of the terms of the Contract Documents in an
amount not lsss than $5,000,000 per occurrence.

4. Automobile Liabllity Insurance -~ covering all ownegd, :
non~-owned and hired vahiclss used in connection withe the
work. in an awmount not less than $5300,000 per occurrenca .

for Badlly Injury and Property Damags combined.

The Public Liability Insuranceé coverage as required in

paragraph (b) abova shall include thosa clas
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in Standard Liapbility Insuranca Manuals, which are applicabl
operations of the Operator in the performances o
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All -nsurance policles required above shall be issusd by

]

companies authorized to do business undar the laws of the State
of Florida, with the following gualifications:

The company must be rated no less than "BY as to managemens
and no less than "Class V' as to financial strength, by the
latest edition of Best’s Insurance Guide, published by A.M.

s

Best Company, Oldwick, New Jersey, or its equivalent, subjs

3
to the approval of the County Risk Management Divisidn.

>

Complianca by the Cperator with the forsgeing rsguire

=

ants
to the carrying of Insurance shall not ralieve the Operator i
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1iability and obligations under thiz section or any port
Agresment.

ARTICLE XVIT
17.1 CANCELLATION BY COUNTY:

Notwithstanding any tarmination rights contained el
this Agreement, the cccurrance of any of the following shall give
cause for this Agraement to be tarminated by the County, at its
discretion, upon the tarms and condibions set forth below:

1. Institution of procesadings in voluntary
bankruptcy by POMTQC.

2., Institution of proceedings in involuntary'
bankruptcy againgt POMTOC 1f such procsedings
continue for a period of ninety (30) days, - :
or longar. ‘ : . f

3 Assignmant by POMTOC of its operating intarsst
in this Agreement for the benefit of creditor.

W
ot

Abandcnment or discontinuatiocn of operations
h

s
heraunder, for a period of thirty (30) days.

5. Change of awnership interest in POMTOC occurring
oo

.
'

i

[
(%4



without .umpliance with this Agreement and/or failure to
submit ownership list within three (3) days upon the

>
H
H
3

receipt of a written reguest by the Port.

5. Failurs to promptly ceass any activiuy upo£
receipt of Notice frowm the County which may
cause unrsasonavle limitation of County’s or
others’ use of the POMTOC facility. However,
this clause may not be axercissd by thes County
for the soles purpose of re—apportioning or
re-allocating any portion of the leass property.

7. Misrepresantation of any material fact by
Operator, or its agsnts or employees.

8. Noﬁﬂpaymant of any sum or sums due harsunder
aftar the dus date for such payments; provided,
however, that such termination shall not be
affective if POMTOC wmakes the raguired paymant(s)
during the Fourtesn (14) calendar day period,
following receipt of wrilkten Notice.

9. any wviclation of any provisicn of this Agrsement
provided hersin which remains uncured for a perioed
of fifteen (15) calendar days or mors, upon recsip:t
of written Hotice'by the County, or longsr, if cure
being undertaken in good faith and reguires
additienal time. -

18.1 The Operator, its smplayaes, agents, contractors, invitses,

he Tarms and Conditlcons as contained in

of

i
and guests shall abids by
the Port of Miami Tariff No. 10 and subsaguent tariffs or amendatory
provisions, and with all applicable Ceoast Guard ragulaiion
governing the use and occugancy of the Premiszs, and zll ag

[ 0]
I
lecal, state, and federal laws, rules, regulations, anéd ordars.
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19.1 The Operator covanants and agrees to yleald and deliver .

peaceably to the Port, possession of the Premi
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the cessatlon of the letting, whethsr cessation be by ter ination,

expiration or otherwise.

ARTICLE XX
20.1 The Operator shall not assign or transfer any tarminal
operating rights or privileges granted to it under tha terms and
conditions of this Agrsement, without the prior writtan approval
6f the Port. UNotwithastanding, the immediatasly praceding sentance
Operator shall be entitled to permit ilts members to utilizs the

2

Premises for their intendad purpossa, and to conduct thair business

within the Premisas, and to charge its members chargas and fees,
all subject to tha Port’s prior approval, which shall not ba
unreasonably withheld or delavad, as may be established for such

utilization.

The Port shall have the right to terminate

5
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the latting hereunder, whenavar the Operator falls te k=ep, pexf
or ohserve any material agreement, covanant or provision se
in this Agresement. In the svent of a braach of any covenant of this
Agreement on the part of the Operator, the Port sghall advise the
Operator in writing of the default and the Operator will have a
period of thirty (30) days from racelpt of such Notice {the "Grace
Period"), except as otherwlise provided, to correct the default. If
such default is not corrected within the Grace Period (or if such
dafault is not capable of being correctsd within the Grace Period,
or Lf Operator does not promptly commence to remedy such default
within the Grace Period and diligently pursue such remediagion :
efforts), the Port may give written notica to the Operator .
terminating this Agrssment. In tha event of termination pursuant

to this Article, this Agreement shall ceasz and z2xpire as of the
date that Notice of Termination is dispatched. Operator shall

responsibls for all unpaid rent and other chargas up to the date of

termination of this Agreement after notification to vacate has bsen
issued by the Port in the hanner as provided in Artvicls IV.

P

ARTICLE X%
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21.1 NOTICES:
All Notices
shall be in writing, deliverad certified mai

@5 and other communications provided fer hareundar
= 1

reguestad, to the following:

(a) If to POMTOC:
with a copy to:
Exacutive Director
Port of Miami Terminal Operating Company, L.C.
1007 North America Way, Suilts 301

iami, Florida 33132

(b)) If to the County: ) .
Board of County Commissioners
of Dadsa Couniy, Florida
111 N.W. 1st Strest, 2nd Floor

Miami, Florida 33128

with' a copy to: ]
Metropolitan Dada cCouanty & Metropolitan bads County

Seaport Department gffice of County Attornay
1015 North America Way 111 MW ist Str=et, Stz 2800
Miami, Florida 33132 Miami, Florida 33128

Attn: Seaport Director Attn: Seaport Item

ARTICLE XXIT
22.1 FIRE OR OTHER CASUALTY:

If thes Premises, the Improvements or the Egquipment shall be
damaged by fire or other casualty not akttributable, in whole or in
part, to Operator, ilts agents, employses, contractors or gﬁésts, but
are not theraby rendered untenantabls, Port may, at its own expenss,
forthwith proceed to repair such damages and rastore the Pranmises,
not including any of Operator’s trade fixturss and or improvements,
to substantially restore thair condition to that prior to the.times
of suéh damage, whers practicable and providing sufficiesnt funds ar=e
apﬁropriated for such purpose py the Boarxd of County Commissioners.
If £ifty parcent (50%) or more of the Premisas, the Improvemsnts and
the Eqguipment shall be rendared untenantable or otherwise unfit for

’
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their intended use by resason of such oceurrance, Uperator shall
the right, to be exsrcised by notice in writing, delivered to the .
Port within sixty (62} days from sald occcurrences, to eslect to

13

" tarminate this Agreement, and ir such event, this Agrsement and the
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tenancy heraby creatad shall cease as
occcurrance, the Rent, and all other chargss due hersundar, to be

adjustad as of such date and to remain dus and owing by Overator.

23.1 FORCE MAJTURE:
Either party hereto shall be 2xcused from parforming any

i
Operating Agreesment, exceapting any of its raspective cbhligations
or undertakings to pay any suwms of woney under the applicaklas
provisions hereof owad as of the data of the force majeurs event,
for so0 long as the performance of such okligations ars

2,

significantly delayed, retarded or hindared by act of God, firs,
flood, burricane, acts of war (daclarad or undaclarad), invasion, or
insurrection, labor striks, not witiin tha reasonabls conbrol ‘of the
respective party, L1f such party herete gives written notice of such
dalay or hindrance to the other party within twenty (20)
days of. the occurrance of such event. Por purpoesas of this 3esction
23.1, a force majeursa event shall include, without limitation, any
avent or occurrence, beyond the contreol of Operator, its employees,
agents, independent eontractors, invitess, or guests, that result in
a reduction of Throughput into or out of the Premisss, in any gliven
year, of mors than 30% from the preaceding year.

If the Premises, the Improvements or the Egquipment ars rendered
untenantable or unfit, in whole or in part, fcr the purpose for : :

which intended, by an act of God or other hazawrd not attributable,

in whols oxr in part, to Operxator, its smployeses, agsnts, indspendent

¢

contractors, or guests, and Operator dods -not elesct to terminats the
Agreement as above provided, ths Port shall make a propertionate
abatement of the rental fees, charges and the minimum annual
guarantee provisions contained within Section 2.2 providad for

herein during the periocd of time that the Pramisazs remain

i
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untenantable or unfit, and this Agrsement mav, ia ths Port’s
discretion, be erxtanded for a lika pericd of time.

ARTICLE XATV
24.1 RIGHT TO INSPECT DRIMISES =

Port shall have the right, through its duly zuihorizsd agesnts
3 o

rotice, the Improvaments apnd the Egquipment at reasonable intervals
to determine compliance by Opesrator with its obligations undar this
agreement, provided that the Port deces not uarzasonably intaerfers
nd its
dasignated officers, officials, agents and emplovees, and all law

with operations. The Board of County Commissionsrs a

enforcement officers shall have free and full access to and frowm all

arsas of the Port of Miami, including ths Pranmises, as we=ll as all
a

piers, waterfront terminals and port tarminal facilities, for the
purposa of making inspsctions and enfcroement of all fadaral, state

and coupnty laws, ordinances, regulations and tariff provisions,
subjact to Rulas and Resgulations regarding U.3, Zustoms saals and

bonded warshouses.

ARTICLE XAV
25. ADRDITIONAL PROVISTIONS
25,1 Rules of Congtruction
This agrsemant shall not be more strictly construsd against

County or Operator. .Except as otherwise provided in this agresment,

the singular includas the plural and the plural includss the
singular; a raference to a law, ordinance, code, or rule, includes
any amendments or supplzments thereto.

>

25.2 Severability

The invalidity of any portion, paragraoh, provision or clauss
of this Agresment snall have no effect upeon thes validity of any

other part or portion tharsof.

25.3 Compliance with Applicable Laws, Codes etc.

While canducting any activity on the Premisds or on any othar
County property, Operator shall comply with all applicable local,

39
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qtata, and federal laws, codes, rules, ordinances, tariffs,
schadules, and permits.

25.4 ¥o FEwelusivs Rewedies

No remedy or election given by any orovision in this agrsesment
shall be deamed exclusive unless so indicated. Wherever pcssible,
the ramedies grantad nereundar upon a dafault of tha other party
shall be cumuzlativa and in addition to all othar remadies at law oy
eguity arising from such svant of

= h ™ . . N
dafaulit, sxcept whars ctharwvisa

expressly provided.

25.5 Governing Law: Vanus
Thiz Agreament shall be govsrned by, and construed and enforcad -
™

in accordance with, thas laws of the Stakta of Flo
lie exclusively in Dade County, Florida.

25.6 Entirs Agrsement

This agreement, including all exhibits,
o=her attachments raferrad o harain, contains the entire agrasment
of County and Operator with respect Lo the matters stated harain,
and may not be nedifiad except by an instrument in wric
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both parties and delivared by 2ach te the other.

25.7 WM

Operator shall pay all applicable property and excise taxes and
other governmental chargss of any kind whatscever which ars at - :
anytime lawfully assessed or leviaed with respect to the Premises or
any improvements placed thereson by Operator.

2 ommr v 4w

25.8 Nulsancge .
Operator shall not commit any nuisance on tha Premises or 4o or

parmit to be done anything that may rssult in the crsation or

F

commission of a nuisance on tha Premises.

25.9 Radon
Cperator accepts and understand
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oceurring radioactive gas which, when it has accum

u
building in sufficient quantities, may present health -isks “o




parsons who are exposad to it ovex tima. Levala of radon that aexassd

fadaral and state guidalines have been found in buildings in Florida.

additional ianformatlion rsgarding Radon and radon testing mavy be

-~ 9 s -

shtainasd from you county public health uaix.

23.% During the pariod betwsen the exacution of this Agrssmant and tha
®ffactive Data, the members of POMTOC shall cemfinue to operats tasir
bhusinasgsea within the Port of Miami, subdact to and in aczcoxdance with

i+
trair raspectiva l2asss.

IH FITNE3S WEERBOF thsz parties hersts.havs caussd thisz instrument
to be exacutad in. their respechtlivs corporatsa sames by their appropriate
officers, and have thair respzetiva corporats seals to be affixad

narzto, all as of the day and vyesar first above written.

ATTEST: aﬁiaxyu\
FA[VIEY RUTIN .- AN 4&§3 DADE CCUNTI, FLORIDA, Ownar

#lark of the 3oard £ By its BOARD OF

COUNTY COMMISSIONERS

-~ § -
373 oY &7 By s 623§7£222;é
Zfiyuty ciark ”:.af’nﬁﬂ w 7 L7 L7 County Manager
PARTY OF THEE FIRST PART
.
AT P 3
~ %f P PORT OF MIAMI TERMINAL
" 7 (sidpadure) ' CPERATING COMPANY, L.C.

{Becratary) B¥3 \\<::é%j, /:;;;:::Ei~;~ﬁ

Pragidant, Dox T. Quinn

CORZCRATE SEAL
PARTY OF THE ZSEBECCND PART
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EXHIBIT B

SOMMARY OF CHARGES

t

‘Gate charge

$ 3.00 per PER Gate Move gach wav

Land Rental - 0.23 per squars foot
{135 acres
guarantae on 98 acres)

0ffice Trail=x - 8.5 per sguars foot

Maintenance & Repair

Building - 7.50 per squara foot

Rate per TEU - 19.5¢ (Only on short fall reguired to

meet TEU per acra guarantesa).

All rates ara subject teo annual review by the Port pursuant to the terms
~ of Axrt. IV.
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EXHIBIT C
OPERATOR’S CONTAINER HANDLING EQUIPHMENT

COperator agresas Lo provide, cperate, and maintain container handling
squipment sufficient to meet all of its obligations and responsipilitiss
arising under this Agresment. The parties may mutually agrse tc update
this Exhibit from time to time in the future.
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EXHIBIT D

Signatorv Guarantors

The below~listed companl s hersby agres to guarantese all obligations
of POMTOC arising from the instant Terminal Operating Agrsement pursuant
o the tzrms and limitations of Article §.1 hereof.

a;.@smvmom:m COMPANY Q rj
— G

Donald T. Quinn= PrE’idcnt W;tneasl
/ﬂ:m RING COMDAM . / /)
Frank La~ ;FBQSldQnL ‘E ] j

¥ikness
§.E.L. MADURO (/F%da) INC. i / y )
/ Nl — A
_., T e A / ~§_

Loy V2 P ‘
. — Real ﬁﬁ HaFT bagtan f:?irector \\tzgiiii%s ]
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AAIBIT E
CONZSUMER ?R uE INDEX ADJUSTMENT

FIRST ADJUSTMENT . The Initial Rent for the Premises shall be
adjusted after the first twelve (12)-wonth period of the Term in the
manner hereafter set forth. The Basez Rent for the twelve {12)—-month
period subsequent to the first complets twelve (12)vmontﬁ period of
the Term of this Leass shall be computed by multiplying the Initial
Rase Rent as set forth hersunder, by a fraction, the numerator of which
shall be the Consumer Price Index For All Urban Consumers, U.S. City
Averags (13982-84 = 100), A1l Items, Bureau of Labor Statistics of the
Unitad States Department of Labor for the month, two (2) months prior to
the month in which the anniversary of the Effective Date falls, and the
denominator of which shall be the Consumer Price Index for 31l Urban
Consumers, U.S. City Average (1382-84 = 100), All Itams for the three (3)
months prior to the month in which the Effective Date falls; provided,
however, that in no event shall the Bassz Rent, as adiustaed, be less than
thz Initlal Basa Rent. . -

SUBSEQUENT ADJUSTHMENTS The Basa Rant for each twelve (12)-month
period subsequent to the first complete twenty (24) -four month periocd
during the Term of this Lease, ar any resnawal thersof, shall be compuied
by multiplying the Base Rent, as adjustad, for the prior twalve

“ (12} -month perlod, by a fraction, tha numerator of which shall be the
Consumer Price Indax For ALl Urban Consumers, U.S. City Average {1982
~84 = 100), All Items, Bur=zau of Lahor Statistics of the Unitad States
Department of Labor for the wenith, two {2} monkths p”lOI tc the month in
which an anniversary of the Effsctiva Datz falls|, and +tha desnominatsr of
which shall be the Consumer Price Index for ALl Urban Consumers, U.S.
City Average (1982-84 = 100), All Items, for the wonth, fourtsen (14)
nonths prior to the month in which the annivarsary of tne Effectiva Dat
falls; provided, however, that in no event shall the Basa Rant
for any twelva (12)-month period be less than the Basa Rent for any
prior twelve (12)-month period.

Webers 1



‘Exhibit B to Complaint

. PORT OF MIAMI TERMINAL OPERATING COMPANY, LL.C.
| POMTOC

1007 N. AMERICAN WAY, SUITE 315
MIAMI, FLORIDA 33132

MARINE TERMINAL AGREEMENT s‘éﬁ%ﬁé’l&
FMC NO. _224-200616-03 Y4y, IS
Aritime &8

1. This Non-substantive modification to MARINE TERMINAL AGREEMENT
FMC-No 224-200616-02, is filed pursuant to CFR 46 part 535,302 (2), to reflect the
change of names of parties to this agreement, the change of names of persons in the
agreement and changes in mailing addresses of parties to this agreement.

2. PORT OF MIAMI TERMINAL OPERATING COMPANY, L.L.C., herein known as
POMTOC, is a company incorporated in the state of Florida. Pomtoc is owned by four (4)
marine terminal operators in the Port of Miami, Florida and are parties to this agreement,

Continental Stevedoring & Terminals, Inc. Florida Stevedoring, Inc.

701 SE 24" Street 125 NE 9* Street

Ft. Lauderdale, FL 3316 Miami, FL 33132

P&O Ports North America, Inc, P&O Ports Florida, Inc.

99 Wood Avenue South, 8* Floor 1007 N. America Way, Suite 103
Iselin, NJ 08830 Miami, FL 33132

3, POMTOC is located at: 1007 N. America Way
Suite 315
Miami, Florida 33132

4. This modification is to register the names of new members of POMTQC,

5. Pursuant to Article 7.3 of FMC 224-200616-002 I.T.O. Corporation of Florida and
Ocean Stevedoring Company have voluntarily withdrawn from POMTOC,

6. 1,T.0. Corporation of Flerida and Ocean Stevedoring Company, have been replaced by
P& O Ports North America, Inc. And P&O Ports Florida, Inc.

7. Mr. Neal Harrington, will no longer represent Continental Stevedoring & Terminals, Inc.

Mr. Frank Rov:‘rgﬁ. Wwill n resent Florida Stevedori

Mr. LomeL Wainwfid t,Jr
g & Terminals, Inc.

P&O Ports North America, Inc. P&O Ports Florida, Inc.
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™M
PORT OF MIAMI TERMINAL OPERATING COMPANY, %TJ C.

POMTOC 5
1007 N. AMERICA WAY, SUITE 315
MIAMI, FLORIDA 33132 Foie
ANl T :
MARINE TERMINAL AGREEMENT
FMC NO._224-200616

1. This Non-substantive modification to MARINE TERMINAL AGREEMENT FMC-
NO. 224 - 200618, is filed pursuant to CFR 46 part 572.302 (2) to reflect the change
of a name of one of the parties to this agreement, the change of the name of a person
in the agreement and mailing address of the company.

2. PORT OF MIAMI TERMINAL OPERATING COMPANY, L. L. C,, herein known as
POMTOC, is a company incorporated in the state of Florida which is owned by four
marine terminal operators in the Port of Miami, Florida and are party to this agreement.

Continental Stevedoring & Terminals, Inc.
Florida Stevedoring, Inc.
1.T.0. Corporation of Florida
Oceanic Stevedoring Company

. : UNDER THE
3. POMTOC is located at: 1007 North America Way SHIPPING ACT
Suite 315
Miami, Florida 33132

4. This modification is to register the name of a new member of POMTOC. Pursuant to
Article 7.3 of FMC 224 - 200616 - 001 S.E.L. MADURO (Florida), Inc.
has voluntarily withdrawn from POMTOC. S.E.L. MADURQ (Florida) has been

replaced by 1.T.O, Corperatie

5. R.O. White, (will no longer repres

R |

1

__—Neal Harrmgtén Frank L. Rovirosa, Jr.
Director President
Continenta Wmds Inc. Flopt \Stevedoring, Inc.
\ Y ST P
// AN e
mes S. Field / 4 ’ Donald T. Quinn
Presxdent President
[.T.O. Corporation of Florida Oceanic Stevedoring Company

{
..

e



GENERAL INDEX 224—2@0&16;091

OPERATING AGREEMENT
AMONG
CONTINENTAL STEVEDORING & TERMINALS, INC., FLORIDA
STEVEDORING, INC., OCEANIC STEVEDORING, INC.,
and SEL MADURO {(Florida), INC. for
PORT OF MIAMI TERMINAL OPERATING
COMPANY, L.C.

section Title Page
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1.1 Fecrmation 1
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PORT OF MIAMI TERMINAL OPERATING COMP 2 L.C,
OPERATING AGREEMENT

AGREEMENT, dated as of February 15, 1993, by and among
continental Stevedoring & Terminals, Inc., a Florida corporation,

{(ncsT"), Florida Stevedoring, Inc., a Florida corporation ("Fs"),

Oceanic Stevedoring, Inc., a Florida corporation ("0sS™), and SEL.

Maduro (Florida), Inc., a Florida corporation ("SEL "); CST, FS, 0S
and SEL being hereinafter sometimes referred to individually as a

nMember” and collectively as the "Members”.

WITNESET H3

WHEREAS, the parties hereto desire to contribute certain of
their contracts, equipment leases, good will, skills, etc. to
further éevelop their collective businesses at the Port of Miami or
other location({s) in Dade County, Florida; and

WHEREAS, the parties heretoc have determined it is in their
best intefest to form and invest in the limited liability company
contemplated hereby, and desire to enter intc this Agreement,
setting forth the terms ahd conditions thereof.

NOW THEREFORE, in consideration of the agreements set forth
herein, the parties hereto agree as follows:

1. The Company.

1.1 Formation. The Members hereby agree to organize and
form a limited liability company, under the laws of the State of
Florida, for the purpose set forth in subsection 1.2 herecf (the
“Company®). The name of the Company éhall be "Port of Miami

Terminal Operating Company, L.C." ("POMTOC") or such other name as

‘ may be agreed upon by the Members. The Certificate of Organization

P

1%/
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of the Company (the "Certificate of Organization”) shall be
substantially in the form of Exhibit "A" hersto.

1.2 Purpose. The purpose and business of the Company
shall be to conduct, in the Port of Miami or other locations in

pDade County, Florida cargo handling, container stuffing and

stripping, maintenance and repair, handling equipment {containers,

trailers, chassis and related equipment), management of pooled
cargo handling equipment, trucking and incidental activities
related thereto, at a terminal{s) the Company operates and/or is
operated by other parties. such activities as setforth above
conducted by each Member or any affiliate thereof (as defined in
subsection 3.4 hereof), in the Port (but excluding, in any event,
any stevedoring or agency business of such Member or affiliate and
any Member's or related entities present or future trucking
operations) are sometimes referred to herein as the "Business™ of
such Member or the Company.

1.3 Principal Place of Business. The principal place of
business of the Company shall be located in Dade County, Florida.

1.4 Certificates, Etc. The Members agrese to cause to be
filed the Certificate of Organization and such other appropriate
certificates and instruments, and shall take and all other action
as may be required, to organize and continue the Company as
contemplated in this Agreement.

1.5 Commencement Date. The date on which the Company
shall commence business shall be not later than February 15, 1993
and the date on which the Members shall make their respective

capital contributions pursuant to Section 2 herecf, shall be

o~
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February 15, 1993 or such other date as the Members shall agree

(the "Ccmmencement Date”), but in no event later than February 28,

1993. Provided however, the Ccmmencement Date may be postponed in

accordance with subsection 2.5 and Section 10 hereof. Additional

contributions in the amount, kind and time shall be as agreed upon.
2. italization, P icipat and Contributions.

2.1 Capitalization. The authorized capitalization of
the Company shall not exceed OCne Hundred Thousand ($100,000)
Dollars and shall be evidenced by Certificates of Membership
evidencing each Member's Participation, as defined in the Articles
of Organization (individually a "Certificate” and collectively the
woertificates"), which Certificates shall be unrestricted as to
voting, distribution, 1liguidation rights and transferability,

except as more fully set forth herein or in the Articles of

Organization.

2.2 Pavment for Participation: Issuance of Certificates.

In payment for the Certificates to be issued for Participation,
each Member shall pay to the Company the sum of Five Thousand
($5,000) Dollars. Such payments shall be made in accordance with
the times setforth in subsection 1.5 and the Certificates issued
upon such payment.

2.3 Transfer of Non-Owned Assets of Each Business. On
the Commencement Date, CST, ¥S, 0S5 and SEL shall convey and
contribute to the Company as an additional capital contribution,
and they shall have the right to convey and contribute, at the time
of transfer of the Certificates pursuant to subsection 2.2 hereof,

in each case free and clear of any adverse claims or encumbrances,

®



(except as set forth in the Instruments of Assumption pursuant to
subsection 2.6) all right, title and interest in and to all of the
businesses, rights, propertiss and assets leased, employed or used
by esach Member (excluding owned assets), respectively, in
connection with its Business to be transferred, personal, tangible
and intangible, of every kind and nature, as the same exists on the
date hereof, including, but not 1limited to; all machinery,
equipment, furniture, supplies and other personal property; all
contracts and agreements with third parties and rights and claims
against third parties; all rights to customers, customer lists and
business opportunities relating to its Business; all gocod will,
trade names, brands and marks and other intangibles used in
connection with its Business; and all books and records relating to
said Business. Notwithstanding the foregoing, none of the
following assets of any Business are being contributed hereby: (i)
assets placed in the equipment rental pool pursuant to subsection
3.1 hereof, (ii) assets owned, (iii) cash and cash items; (iv)
accounts receivable or similar rights to payment; (v) real
property; (vi) the business headquarters of any Member; and (vii)
any records or other assets required to be retained by any Member
under applicable law. The assets to be contributed and convayed
hersundar are more fully set forth in the respective Instruments of
Transfer referred to in subsecticn 2.4 hereof. Provided however,
the transfer time setforth herein may be postponed in accordance
with subsection 2.5 and Section 10 hereof,

2.4 Instruments of Transfer . The Members shall deliver

such duly executed, assignments and/or other Instruments of

- - 5
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Transfer as are necessary in order to convey and transfer to the
Company full and marketable right, title and interest in and to the
assets assigned or contributed by them pursuant to subsection 2.3
hereof. Any and all sales, use, transfer or similar taxes, if any,
on said contributions shall be paid by the Company. Copies of the
fully executed Instruments of Transfer when executasd will be
attached hereto as Composite Exhibit *B".

2.5 Consents, Approvals c. O i arties For Ass
Transfer. Notwithstanding any of the foregoing provisions to the
contrary, if the assignment and transfer under this Section 2 of
any assets, business, rights or properties require the consent,
approval or other action with respect to the Federal Maritime
commission or any other governmental or regulatory authority, or
any other third party, the Member required to transfer the same
shall use its best efforts to obtain such consent or approval or
take such other action, and shall enter into any lawful arrangement
necessary to provide the Company with the benefits of such assets,
business, rights or properties, and no such transfer or assignment
shall be deemed made until such consent, approval or other action
shall have been duly obtained or taken.

2.6 ssumption of Contracts; No Other Assumption o
Liabilities. Concurrently herewith, the Company shall, by an
appropriate Instrument of Assumption, assume the performance of all
obligations under the contracts described therein and relating to
any Business which arise or accrue after the date of transfer.
Except as aforesaid, the Company is not assuming any of the

obligations or 1liabilities of any Member including, without

2 g o= o B



limitation, any of the liapilities of or related toc the Business of
such Member. Each Member hereby agrees to indemnify and hold
harmless the Company,and each of the other Members, from and
against any and all losses, liabilities, claims and expenses

relating to the Business of such Member and arising prior to the

date of contribution. Copies of the Instruments of Assumption when

executed will be attached hereto as Composite Exhibit *C".

2.7 Additional Capital Contributions; Guarantees. Each
Member agrees to make from time to time additicnal capital
contributions or loans to the Company when and as requested by the
Members of the Company provided, however, that such contributions
or loans shall be made according to each Member's Participation as
set forth in the Company’s books and records, as may be amended
from time to time. Presently the payment for each Participation
shall be equal; therefore, the Participation of sach Member shall
be equal. The Members further agree to enter into such guarantees
of bank indebtedness or similar loans made from time to time to the
Company, when and as requested by the Members, provided however,
that the Members shall share in proportion to their Participation
all liability with respect to such guarantees and that each Member
shall promptly reimburse each other Member for its proportionate
share of any payment made by any Member pursuant to such
guarantees. Notwithstanding anything herein to the contrary, no
Member shall be required to make any capital contribution, loan or
guaranty if the aggregate outstanding amount thereof (whether
absolute or contingent), together with the value of its capital

contributions pursuant to subsections 2.2 and 2.3 hereof and any
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and all other investments in or advances to the Company, would
exceed Two Hundred Thousand {$200,000) Dollars.

3. Additional Agreements of the Members.
3.1 Pocled Assets. It is contemplated that within

ninety (90) days of the Commencement Date the parties hereto shall
endeavor to enter into a ssparate equipment pooling agreement
("Pooling Agreement™) whersby certain Members' assets {the "Pooled
Assets") shall be available for use in the respective businesses
and operations of the Company and its Members, upon such terms and
conditions as may be provided in such Pooling Agreement; provided
however, the use of the Pooled Assets by any Member shall not in
any manner unreasonably interrupt the Company's operations. A copy
of the Pooling Agreement shall be attached as Exhibit *D" hereto
when fully executed.
3.2 Non-Competition.

Each Member agrees that throughout the term of
existence of the Company and of any successor business permitted by
subsection 7.6 hereof, it will not, directly or indirectly engage
in or conduct, at the Port, or any other location within Dade
County, Florida, any of the Business activities conducted by the
Company or any successor permitted by subsection 7.8 hereof,
including without limitation, the Business theretofore conducted by
such Member, such agreement to survive any transfer or other
dispesition by any Member of its Certificates but to terminate upon
the first to occur of: (i) three (3) years after the pﬁrchase of
such Member's Certificates pursuant to the provisions of

subsections 7.3, 7.4 or 7.5 hereof; or (ii) the dissoclution of the



Company where no Member has the right, under subsection 7.6 hereof,
to continue the.Business of the Company. Provided however, if in
the event a Court of ccmpetent jurisdiction shall determine any
provision of this subsection 3.2 to be invalid or unenforceable by

reason of the time period set forth therein, then said subsection

shall be enforced to extent it shall not be in conflict with the

1aws of the State of Florida. Each Member shall cause each of its
affiliates to comply with the terms of this subsection 3.2. As
used herein, an "affiliate™ shall mean any corporation or other
entity which, directly or indirectly, controls, is controlled by,
or is under common control with, such Member. For purposes of the
foregoing sentence, "control” shall mean the direct or indirect
power, either alone or in conjunction with others, to direct the
management or policies of a corporation or other entity.

3.3 confidentiality. Each Member agrees that during the
existence of the Company and, for the non-compete period ‘set forth
in subsection 3.2 herein, it shall, except as may be otherwise
required by applicable law or the Business of the Company, keep
confidential all material information relating to the Company, its
assets and Business which are not generally known to the public.

4. anagement the Company.

4.1 Managers {Agents). The overall managsment and
control of the business and affairs of the Company shall be vested
in the Members who shall appoint eight {(8) Agents or Managers {the
»Managers™), two {2) of whom shall be appointed annually by each of
CST, FS, 0S and SEL, so long as the Participation of each shall be

equal to that of all other Members. The Managers shall act



pursuant to specific revocable written instruction of limited
duration. It is acknowledged, that while each Member will appoint
two (2) Managers, a particular Member's Managers must vote the same
on all issues. The Managers, with the consent and approval of the
Members, shall adopt the initial Regulations substantially in the
form of Exhibit "E" hereto (the "Regulations”) with respect to the
conduct of Business of the Company. Each Member shall also appoint
one (1) alternate Manager in the event an appointed Manager is
unable to attend and/or act at any meeting.

4.2 Voting. Each Member agrees to and/or will direct its
Managers to vote its Participation and any and all other securities
of the Company having voting rights held by it, as follows: (1)
for the election of eight (8) Managers of thes Company two {2} of
whom shall be appointed from time to time by sach Member; (ii) upen
any vacancy among the Managers for any reason {whether by death,
removal with or without cause, or otherwise), for the election of
a successor thereto appointed by the Member entitled to designate
the Manager as to which such vacancy has occurred; (iii) for any
dissolution and ligquidation of the Company,when and as required by
any of the provisions of Section 7 hereof; (iv) upon amendments to
the Certificate of Organization or the Regulations for the Company
only to the extent the same are consistent with the provisions of
this Agreement; and {v) for such other action, consistent with
applicable law, as may further the intents and purposes of this
Agreement., The Members acknowledge that the agreement set forth in
this subsection 4.2 shall be effective for a period of ten (10)

years. However, the Members agres that on or about eight (8)



years from the date hereof, the Members shall extend the duration
of this Agreement herein for an additional ten (10) year period.
Provided however, should the laws of the State of Flofida, now in
force or hereafter esnacted, or a court of competent Jurisdiction

determine that the time periocd set forth in this subsection are toco

long, then the time periods set forth heresin shall be automatically

amended to comply therewith. Should for any reason the
Participation of the Members not be equal, then the makeup and
rights to appoint Managers shall be governed by subsection 4.3
hereof. such agent{s) or manager{s) shall act pursuant to a
specific revocable written instruction of limited duration.

4.3 Redistribution of Withdrawing Membex's Participation.
The Members agree should there be a redistribution of the
participation due to withdrawal of a Member for any reason,
conveyance of Certificate due to a Member's reorganization,
bankruptcy or similar event, etc., on other than a prorata basis,
the redistribution of the Participation of the Withdrawing Member
shall be based on the Participation each remaining Member owns of
the total Participation of the remaining Members other than the
Withdrawing Member and the Members will amend the Articles of
Organization, the Regulations and this Agreement to reflect such
changes, including but not limited to the voting and distribution
rights and number of Managers each shall have. If no agreement can
be reached within ninety (30) days of the first notice of the event
causing the need to amend this Agreement, the provisions of

subsection 4.7 shall apply.
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4.4 Action by the Managers. As more fully provided in
the Regulations, all actions of the Managers shall require the
affirmative vote of at least six (6) Managers, it being
acknowledged that the intent hereof is to require the affirmative
vota of at least a majority of the Managers appointed by the four
{4) Members.

4.5 Executive Director. The Managers shall appcint an
Executive Director for the Company, who shall be its chief
executive officer and shall have general charge of the Business and
affairs of the Company and shall exercise such other powers and
perform such duties as may be from time to time assigned by the
Managers or as provided for in the Regulations.

4.6 ajor Decisions bv the Members. Notwithstanding the
provision of the other subsections herecf, no act shall be taken,
sum expended, decision made or obligation incurred by or on behalf
of the Company with respect to any matter referred to below {"Major
Decisions®), unless such Major Decisions shall have been approved
by the act of the Members in accordance with this Agreement which
requires the unanimous affirmative vote of all the Members. The
following shall be deemed to be Major Decisions:

(a) any sale, transfer or other disposition by the
company of any of its securities or of any right to acquire any
such securities;

() any change in the purpose or scope of the

Company as set forth in subsection 1.2 hereof;
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(c) any acquisition by the Company, directly or
indirectly, of an ongoing business, whether by acquisition of stock
or assets;

(d) any change of name of the Company;

(e) any pledge, mortgage or encumbrances, sale,
lease, transfer or other disposition of any material portion of the’
assets or business of the Company, except pursuant to a dissolution
in accordance with the provisions heresof, and except in the
ordinary course of business. Material shall be defined for the
purpose of this subsection to mean Ten Thousand ($10,000) Decllars
or morej

{f) any direct or indirect merger or consolidation
of the Company with or into any other person or entity;

{g) the creation or implementation of any committee
of the Managers.

{h) authorizing the distribution of any cash or
property to any Member except distributions expressly required
pursuant to this Agreement (as defined herein) ;

(1) authorizing the occurrence of indebtedness,
other than trade payables incurred in the ordinary course of
business (except for indebtedness, the material terms and amount of
which was provided for in a budget previously approved by the
Managers) .

{3 requesting or requiring additional capital

contributions, loans or guarantees from any Member;
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(k) approving the annual business plan of the

L

Company ;
(1) approving the annual budget of the Company;
(m) selecting or varying any depreciation or other

accounting methods, changing the fiscal year of the Company,

selecting or changing the auditors retained by the Company, or

making any other major policy decisions with respect to the
treatment of transactions for accounting or tax purpcses;

{n) executing any contract, agresement or other
instrument, making any expenditures or incurring obligations
involving a sum in excess of Ten Thousand ($10,000) Dollars for any
transaction or group of similar or related transactions {except for
expenditures made and obligations provided for in a budget
previously approved by the Managers);

(o) authorizing the initiatien, adjustment,
settlement or compromise of any material claim, obligation, debt,
demand, suit or judgment by or against the Company;

(p) authorizing any matter relating to the
employment of the Executive Director or the hiring of any person
whose annual base salary is expected to be in excess of Forty
Thousand (5$40,000) Dollars or whose employment is other than
terminable at will;

(g) authorizing any disposition or acquisition of
capital assets of or by the Company in excess of Tan Thousand
($10,000) Dollars, (except for expenditures made and cbligations

provided for in a budget previously approved by the Managers);
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{r) approving any employee Dbenefit plans or
arrangements té be offered by the Company to its employees
generally:;

(s) authorizing any investment in, loan to or
guaranty of the cobligations of any person or other entity other
than in the ordinary course of business, except for investments in
obligations of the United States, and in short-term certificates of
deposit or similar instruments issued by commercial banks having
capital and surplus of at least Five Million {$5,000,000) Dollars,
to utilize temporary cash surpluses of the Company;

(t) authorizing any transaction with any person,
corporation or other entity which is affiliated with any Member,
except for transactions in the ordinary course of business which
involves the receipt or payment by the Company of Five Thousand
{$5,000) Dollars or lessj;

(u) creating any subsidiary or affiliate of the
company;

{(v) appointing or removing any officers of the
Company or any officer or director of any subsidiary or affiliate
of the Company; and

(w) approving any other decision or action which
materially affects the Company or the assets or operations thereof
{including, but not limited to, the appointment or termination of,
ér material modification of any arrangement with, any supplier,

labor union, shipper, terminal agent or similar person with respect
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to the services of the Company), or which is not in the ordinary
course of busiﬂéss of the Company.

4.7 Unanimity Re ements: Procedure on Dead ock. Each
of the Members acknowledges that the intended purpose and effect of
subsection 4.6 hersof and of certain provisions of the Regulations
is to regquire unanimity with respect to any and all decisioné
having a material effect upon the Business and affairs of the
Company. It is understood that each Member shall use its best
efforts to reach mutual agreement on matters affecting the Company,
having due regard for the best interests of the Company and the
other Members. However, 1if notwithstanding such efforts, the
Members shall be unable to take action or otherwise agree with
respect to any matter material to the affairs of the Company, it is
agreed that each Member shall have the right to seek arbitration
pursuant to subsection 9.7 herecf. For such purpose, the Members
agree that all matters described in subsection 4.6 hereof shall be
deemed to be material, unless the nature thereof, or other
circumstances, indicate otherwise. It is further agreed that any
dispute by the parties as to whether a matter is material, shall be
submitted to arbitration in accordance with subsection 9.7 hereof.

4.8 Selection of Senior Manager. The Members agree that
the right to nominate a Senior Manager shall rotate among them on
an annual basis, in such order as they shall dstermine.

5. Employees.
The Managers in their scle discreticn may employ and/or

retain such employees o©of the Company as the Managers after
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consultation with the Executive Director, shall determine from time

N

to time.

5.1 Compensation and Reimbursement of Members. Except

as expressly provided for herein, or as determined by the Members

no payment shall be made by the Company to any Member for the

services of such Member or any stockholder, director or employee

thereof, and none shall be entitled to any compensation or
reimbursement from the Company or any other Member for expenses
jincurred in connection with the Business of the Company.
6. istriputions, Returns, Accounting Matters. Etc.
6.1 Distributions. Distributions to the Members shall
be made at such time or times as the Members shall determine, but

in no event less often than guarterly, after taking into account

the current and projectad financial regquirements of the Company's-

Business.

The Members agree that management fees and/or distribu-
tions will not be based only on a Member's Participation in the
Company, but will also relate to the revenue throughput of each of
the Members. Accordingly, the Members agree that the issue of
management fees and/or distributions will be the subject of a
separate agreement among the Members, as they may agree from time
to time.

6.2 Tax Returns. The Executive Director shall cause to
be prepared all tax returns and statements required to be filed on
behalf of the Company with any taxing authority and shall submit

such returns and statements to the Managers for their approval at
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. least thirty (30) days prior to the date the same are required to
be filed and wéen sc approved, the Executive Director shall cause
such returns and statements to be filed in a timely manner. 1In
addition, the Executive Director shall furnish each Member, at such
times as any Member may resasonably reguest, and in any event within
forty-five (45) days after the end of sach fiscal year, with a
report setting forth in sufficient detail all such data and
information regarding the Company as shall enable the Company and
each Member to prepare its Federal, state and local tax returns.

6.3 Tax Matters Partner. The Members shall annually
appoint a Tax Matter Partner with such responsibility and authority
as setforth in the Regulations. The initial Tax Matters Partner
shall be Donald T. Quinn.

. 6.4 Fiscal Year. The fiscal yesar of the Company shall
be the year ending December 31.

6.5 Books of Account; Inspections. The boocks of account
and records of the Company (the "Books") shall be kept and
maintained at all times at the principal place of business of the
Company or such other place as may be approved by the Managers.
The Books shall show all items of income and expense and shall be
maintained in accordance with generally accepted accounting
principles consistently applied, with such exceptions, if any, as
shall be approved by ths Managers. Fach Member shall have the
right, upon one {1) day written notice, during usual business hours

to audit, examine and make copies from the Books. Such right may

®
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be exercised by any agent or employee of such Member appointed in

ES

writing and shall be at such Member's expense.
6.6 Financial Statements. The Executive Director shall
cause to be preparsd and furnished to each Member: (i) within

twenty (20) days after the end of each month, a statement of

operations of the Company for such month; (ii) within sixty (50)'

days after the end of each fiscal year, a balance sheet of the
Company and related statements of income or loss and changes in
financial position as of the end of and for such ysar, audited by
a firm of independent certified public accountants selected by the
Members; and (iii) such other financial statements or other reports
as the Members or Managers shall request from time to time.
7. H ansfers;: Sales of Certificates: Dissolution.
7.1 Term. The Company shall continue until the first to
occur: (i) December 31, 2021; por {ii) dissoclution pursuant to the
provisions of the Florida Limited Liability Law or the Regulations
of the Company; or (iii) the death, retirement, resignation,
expulsion, bankruptcy, or dissolution of a Member or any other
event which terminates the continued membership of a Member in the
Company {unless the Business of the Company shall be continued upon
written consent of a majority of the remaining Members). No Member
shall have the right to dissolve, wind up or liguidate the Company
or to petition a court for the dissolution, winding up or
liquidation of the Company, except as provided in this Agreement.

7.2 Restrictions on Transfer. Except as provided in

subsections 7.3, 7.4 and 7.5 hereof, no Member may, directly or

]
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indirectly, sell, transfer, assign, dispose, pledge or otherwise
encumber (whether by operation of law or otherwise) any or all of
its Participation, Certificates, or other securities of the Company
(for purposes of this Section 7, collectively referred to as
w"Interest”) held by such Member, without the prior written consent
of the other Members and any attempt to do so shall be void}
provided, however, that any Member may, without such consent,
transfer such Interest to a person or entity controlling,
controlled by, or under common control with such Member, but only
if such transferee agrees in writing to be bound by this Agreement,
and provided, further, that such transfer shall not operate to
release such Member of its obligations hereunder or constitute an
assignment of its rights under this .Agreement.

7.3 Voluntary Withdrawal. At any time: (i) the Company
shall have a net loss, in any fiscal year in excess of Eight
Hundred Thousand ($800,000) Dollars; or (ii) on or after February
15, 1998 (but provided, in each such event, that there is no
outstanding offer pursuant to subsection 7.4 hereof), any Member
(the "Withdrawing Member") shall have the right to terminate its
Interest in the Company by giving written notice thereof to the
company, which notice shall constitute an irrevocable offer by the
Withdrawing Member to sell all its Interest to the Company, at the
purchase price providesd for herein {the "Wwithdrawal Price”) and the
other terms of this subsection. Within sixty (60) days after
receipt of such notice, the Company shall give written notice to

the Withdrawing Member as to whether or not it elects toc acguire
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such Interest of the Withdrawing Member. If the Company elects
not to acquire the Interest of the Withdrawing Member, then the
Company shall be dissolved, wound up and liguidated, and its assets
shall be distributed as promptly as practicable, in accordance with
the terms of this Agreement and applicable law. As used herein,
the Withdrawal Price shall mean a price equal to One Hundred Ten
(110%) Percent of the net book value (determined as hereinafter
provided) of the Interest as of the last day of the month in which
written notice is received by the Withdrawing Member hersunder.
Net book value shall be determined by the firm of independent
certified public accountants regularly retained by the Company, who
shall submit to the Company and each Member, within forty-five (45)
days following the giving of the aforesaid notice by the
Withdrawing Member, a report setting forth in reasonable detail its
determination thereof. Net book wvalue shall be detgrmined in
accordance with generally accepted accounting principles, with such
exceptions and on the same basis as is applied in preparing the
audited financial statements of the Company. In the event that the
Withdrawing Member also holds indebtedness of the Company, such
indebtedness shall be satisfied by the Company upon its purchase of
the Interest of the Withdrawing Member and any indebtedness of the
Withdrawing Member held by the Company shall be credited toward the
Withdrawal Price paid by the Company, such credit being egual to
the unpaid principal amount thereof plus accrued and unpaid
interest to the date of purchase. The closing for any sale of

Interest pursuant hereto shall take place at the principal office
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of the Company on a date forty-five (45) days after the delivery by
the accountants of its report as to the Withdrawal Price, or at
such other place and date as the Withdrawing Member and the Company

shall agree.

Notwithstanding anything contained herein to the contrary, no

Member shall be entitled to so offer its Interest hereunder more-

than once in any twelve {12) month period.

7.4 Right of First Refusal. If any Member (the "Selling
Member") shall receive a bona fide good faith offer (other than an
offer pursuant to subsection 7.3 hereof) from an unaffiliated third
party to purchase all (but not less than all) of its Interest,
which such Member in good faith wishes to accept, it shall first
give not less than ninety {(90) days prior written notice thereof to
the Company which notice shall describe all the terms and
conditions of said offer and identify the proposed purchaser, and
shall constitute an irrevocable offer to sell all the Selling
Member'’s Interest to the Company on the terms set forth in such
notice. Within forty-five (45) days after its receipt of such
notice, the Company shall give written notice to the Selling Member
as to whether or not it has elected to purchase the Selling
Menmber's Interest. Such purchase shall be made upon the terms and
conditions described in the aforesaid notice by the Selling Member,
within sixty (60) days after receipt by it of the aforesaid notice
from the Company at a closing at the principal office of the
Company or at such other place and date as the Selling Member and

the Company shall agree. Any indebtedness between the Company and
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the Selling Meqber shall be satisfied or credited, pursuant to the
terms of subsection 7.3 hereof. In the event that such offer
involves the payment of consideration other than cash, the Company
shall have the right toc substitute for such considaeration an amcunt
of cash which, unless otherwise agreed by the parties to the
transaction, shall be determined by an appropriate expert retainea
by the Company and reascnably satisfactory to the Selling Member
and the Company.

In the event that the Company elacts to not purchase the
Selling Member's Interest, as herein provided, the Selling Member
shall be free, during the ninety (90) day period following receipt
by it of the aforesaid notice from the Company to sell its Interest
to the unafilliated third party, in the manner and at the price sat
forth in the aforesaid Selling Member'®s notice, provided that said
purchaser executes and delivers to the Company and each of the
Remaining Members, at or prior to the time of such transfer, an
agreement to be bound by the terms and provisions of this Agreement
and any other documents necessary to bind purchaser hersunder. In
the event of such sale, any indebtedness of the Company held by the
Selling Member shall be assumed by the purchaser upon the closing
of such sale and any indebtedness of the S2lling Member held by the
Company shall be satisfied by the Selling Member upon the closing
of any such sale hereunder. In the event that the Selling Member's
Interest is not sold within such ninety (90) day period, the sale
of such Interest shall once more become subject to all the

provisions of this subsection 7.4.
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Notwithst§nding anything contained herein to the contrary,; no
Member shall be entitled to so offer its Interest hereunder more
than once in any twelve (12) month period.

7.5 Default. If any Member fails to perform any of its
obligations hereunder or violates in any matarial respect the terms
of this Agreement or any agreement delivered pursuant hereto, ané
such default is not cursd within thirty (30) days after such Msmber
receives written notice of the same from the Cocmpany or on2 or more
of the non-defaulting Members, then the Company shall have the
right to: (i) bring any proceeding in the nature of specific
performance, injunction or other remedy, it being acknowledged that
damages at law may be inadeguate for a default or threatened breach
of this Agreement; (ii) bring any action at law by or on behalf of
the Company or the non-defaulting Member{s) as may be permitted in
order to recover damages; {iii) institute and/or causs to be
jnstituted such proceedings as may be appropriate under applicable
law to secure an accounting and to dissolve, wind up and liquidate
the Company; (iv) require the defaulting Member toc sell all of its
Interest to the Company, for a price equal to the net book value of
such Interest, (determined pursuant to subsection 7.3 hereof), and
in accordance with the terms and conditions contained in sub-
section 7.4 hereof less any indebtedness the Selling Member may
have to the Company as if such Member had given notice of its
intent to withdraw from the Company as of the time of notice of
such default; or (v) pursue any other remedy it may have under

applicable law. Should the Company fail to take action in
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accordance with one of the foregoing alternatives within a
reasonable peri;d of time, then cne or mcre of the non-defaulting
Members shall have the right to pursue one or mors of the
alternatives set forth in subsection 7.5 (i), (ii), (iv) and (v).

7.6 Events of Dissolution. In the event that any of the

following events {"Events of Dissolution®) shall occur: {i) the

dissolution, liguidation or termination of a Member; (ii) the
withdrawal of any Member pursuant to subsection 7.3 hereocf whereby
the Company does not elect to acquire the Interest of the
Withdrawing Member; (iii) the occurrence of any default with
respect to a Member giving the remaining Members a right to
dissolve the Company pursuant to subsection 7.5 hereof; or (iv) if
any Member shall file a voluntary petition in bankruptcy or be
adjudicated a bankrupt or insolvent, or shall otherwise ssek any
relief for debtors, or shall seek or acqguiesce in the appointment
of any trustee or receiver for any substantial part of its
property, or if a bankruptcy petition or other petition or order
shall be entered under any bankruptcy or insolvency statute and
such Member shall acquiesce in the same, or such order or petition
shall be unstayed or undismissed for a total of sixty (60) days; or
if a Member shall be insolvent or unable to pay its debts as thay
mature; then, upeon the affirmative vote of all of the remaining
Members, other than the Member as to which the Event of Dissolution
has occurred {the "Dissolving Member®), and immediately upon
written notice to all Members: (i) the remaining Members{s) shall

take all action necessary to dissolve and liquidate the Company, as
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promptly as practicable, and may send such notices of the
dissolution to~such persons and entities as it or they may deem
appropriate; (ii) the remaining Members shall settle the Business
of the Company as expeditiously as practicable and account for the
interest of all Members; {(iii) except as otherwise contemplated
hereby, the goodwill of the Company {including records and files)
shall belong to and remain solely vested in the Company; and (iv)j
except in the event of a dissolution pursuant to subsection 7.3
hereof, the remaining Member{s) shall have the right to continue
the Business and affairs of the Company, in such form as they shall
agree.

7.7 Liguidation. In the event of a liguidation and
distribution of the assets of the Company as a result of an Event
of Dissolution pursuant to subsection 7.6 hereof, the Dissolving
Member shall assist the remaining Members in the dissqlution of
winding- up of the Company and the distribution of the assets
thereof. Upon such distribution and winding up, the parties hereto
shall be relieved of all obligations hereunder except as expressly
contemplated hereby and except for obligations, duties or rights
which have not been determined or ascertained as of the date of
such termination, and for such other rights or remedies which a
non-defaulting Member (s) may have against a defaulting Member(s) at
law or equity. During the period of such winding up, the Business
and affairs of the Company shall be conducted so as to maintain and
preserve the assets of the Company in manner consistent with the

winding up of the affairs thereof.
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should there be a disagreement as to the procedures for or
manner and amount of any distribution, it shall be submitted for
determination by Arbitration in accordance with subsection 9.7,
with the direction to the Arbitrators to apply partnership
distribution guidelines to the exteﬁt they are not inconsistent
with the provisions hereof.

Upcn any liguidation or winding up, and after duly paying
or providing for all amounts due to third parties, in accordance
witnh applicable law, the Company shall, in distributing the
remaining assets to the Members, and to the extent practicable,
reassign and convey to each Member the respective assets,
properties, rights and interests contributed by such Member to the
Company pursuant to Section 2 hereof, insofar as the same remain
assets of the Company at the time of such distribution and to the

extent each Member is lawfully entitled to receive the value

therecof.

8. Representations and Warranties of the Members. Each

Member represents and warrants to the other Members and to the
Company, with respect to itself and its Business, as follows:

8.1 Standing. Such Member is a corporation duly
organized, validly existing in good standing under the laws of the
state of its incorporation and gualified to conduct business in
Florida, with full corporate powar and authority to enter into this
Agreement and carry out the transactions contemplated hersby.

8.2 Authorization, Enforceability, Etc. This Agreement

and the other agreements to be executed by it hereunder have been
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duly authorized by all necessary corporate action and are valid and
binding obligaiions of such Member enforceable in accordance with
their terms, and neither the execution and delivery thereof nor the
consummation of the transactions contemplated thereby will conflict
with or result in a breach of the provisions of its charter
documents or any material agreement to which it is a party or the
rerms of any order, writ, injunction, decrse, law, statute, rule or
regulation applicable to it, or interfere with or adversely affect
the ability of the Company to carry on the Business of such Member,
substantially on the same basis as herstofore conducted.

8.3 Title. Such Member has good and marketable title to
all of its assets, leases and properties to be contributed to the
company pursuant hereto, free and clear of all adverse claims and
encumbrances, except as set forth on the Instruments of Assumption
set forth as Exhibit "C" hereto.

8.4 Litigation. There are no suits, actions or
governmental proceedings pending, or to the best of such Member's
knowledge, threatened, against or relating to the Business of such
Member which may materially and adversely affect such Business or
any of its properties, assets or business. To the best of such
Member’'s knowledge, neither it nor its Business has engaged in any
activity or omitted to take any action, as a result of which it is
in violation in any material respect of any law, rule, regulation,
statute, order, injunction or decree, or any other requirement of

any court or governmental or regulatory boedy, applicable to it or
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.

. its properties, business or employee benefit plans or labor

practices.
8.5 Consents. Each Member and its Business have all
consents, permits, appointments, approvals, licenses, certificates

and franchises necessary for the operation of such Business and the

continuing operation thereof by the Company on substantially the-

same basis.

8.6 Disclosures. To the best of such Member's knowledge,
there is no material fact relating to its Business, or the assets,
business, operations or prospects of the Company, which has not
been disclosed in writing to the other Members or otherwise known
to them.

8.7 Securities Act, Ftc. The Participation and

certificates to be acquired by each Member pursuant herestc are
being acquired for its own account, for investment and not with a
view toward any public offering thereof, within the meaning of the
Securities Act of 1933, as amended (the ™"Act"). Such Member
acknowledges that such Certificates have not been registered under
the Act, that the Company is under no obligation to so register
such Certificates and that in the absence of such registration, or
an exemption therefrom, such Certificates may be required to be
held for an indefinite period of time. Such Member further
confirms that the Company may affix appropriate legends to the
Certificates intended to assure compliance with the provisions of
the Act, with applicable Florida limited liability law and with the

restrictions upon transfer imposed by this Agreement.
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THE CERTIFICATES AND PARTICIPATION PURCHASED IN THIS COMPANY
EACH MEMBER WILL BE SCLD TO, AND ACQUIRED BY EACH MEMBER IN A
TRANSACTION EXEMPT UNDER SECTION 517.061(12) OF THE FLORIDA
SECURITIES ACT. THE CERTIFICATES AND PARTICIPATION HAVE NOT BEEN
REGISTERED UNDER SAID ACT IN THE STATE OF FLORIDA. 1IN ADDITION,
ALL FLORIDA RESIDENTS SHALL, PURSUANT TO SECTION 517.061(12) (a) (5),
HAVE THE PRIVILEGE OF CANCELLING AND TERMINATING THE PURCHASE BY
DELIVERING WRITTEN NOTICE TO LOUIS STINSON, JR. AGENT OF THE
COMPANY OF THEIR INTENT TO CANCEL THIS AGREEMENT WITHIN THREE (3)
DAYS OF THE DATE OF EXECUTION OF AND TENDERING OF PAYMENT TC THE
COMPANY . ;

9, Miscellaneous Matters.
9.1 Entire Agreement. Etg. This Agreement {(together

with the Exhibits and Schedules hereto, or agreements provided for
herein, which constitute a part hereof, and the other documents
delivered pursuant hereto) constitutes the entire agreement of the
parties hereto with respect to the subject matter hereof and
supersedes all prior agreements and understandings of the parties
with respect to the subject matter hereof.

9.2 Expenses. Except as otherwise expressly provided
herein, each Member shall bear its respective costs and expenses in
connection with the execution and delivery of this Agreement and
the consummation of the transaction contemplated hereby.

9.3 No Broker;Indemnity. Each Member represents and
warrants that no agent, broker, person or firm acting on its behalf
will be entitled to an advisory, brokerage, finder's fee or other
lixe payment in connection with any of the transactions
contemplated hereby. Each Member hereto shall indempnify and hold
ona2 anocther harmless from and against any and all liabilities and
expenses in connection with any claim for any 'commission,
compensation, and other amocunt othsrwises alleged to be due any
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broker, finder or other agent claiming to have brought about this
Agreement by or Ehrough said indemnifying party.

9.4 Survival of Representations and Warranties. All
representations, warranties, covenants and agreements set forth
herein or any agreement or instrument delivered pursuant hereto
shall survive the delivery of this Agreement and the consummation -
of the transactions contemplated hereby.

9.5 Notices. All notices, requests, demands and other
communications which are required or may be given pursuant to the
terms hereof shall be in writing and shall be deemed duly given
when delivered by hand or by registered or certified mail, postage
pre-paid, return receipt requested, or facsimile as follows: If to
CST, to it at P. O. Box 015269, Miami, FL 33101, attention: Arthur
C. Novacek {(Fax No. 1-305-524-2644) and Neal L. Harrington {Fax No.
305-358-0611); if to FS, to it at 125 N.E. 9th Street, Miami, FL
33132, attention: Frank L. Rovirosa (Fax No. 305-374-72313; if to
OoS to it at 1007 North America Way, Miami, FL 33132, attention:
Donald T. Quinn (Fax No. 305-379-5009), and if to SEL to it at 1080
Port Blvd.,, Miami, FL 33132, attention: Jack McGovern (Fax No.
305~374-06856), or to such other address as any party shall
designate by notice given as provided herein.

9.6 Amendments and Waivers. The provisions of this
Agreement may be modified, supplemented, amended or walived only by
a written instrument signed by the Member or party(s) toc be bound
thereby. Any waiver of any provision of this Agreement shall not

be construed as a waiver of any subsequent or different breach.
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Any and all remedies which any party may have hereunder shall be in
addition to, and not in lieu of, any other remedies which such
member or party may have, all such remedies being cumulative,.

9.7 Arbitration. Any dispute or controversy arising
under the Articles of Organization, Regulations or this Agreement,
the transactions contemplated hereby or the conduct of the Business
and affairs of the Company, shall be settled by arbitration in Dade
County, Florida, by a panel of not less than three (3) arbitrators,
with maritime terminal experience in accordance with the rules then
in effect of the American Arbitration Association, and judgment
upon any award rendered by such arbitration shall be final and
pinding and may be entered in the highest court, state or federal
having jurisdiction. Notwithstanding the foregoing, any Member
shall be entitled to seek eguitable relief, in any court having
jurisdiction, to enjoin or prevent any breach or threatened breach
of this ‘Agreement, to the extent that it is lawfully entitled to
the same.

9.8 Applicable ILaw. This Agreement and the legal
relations among the parties hereto shall be governed by the laws of
the State of Florida, applicable to agreements made and wholly
performed therein.

5.9 Assignment; Binding Effect, FEtc. Except as

otherwise expressly provided herein, this Agreement may not be
assigned by any Member without the prior written consent of all the

remaining Members. This Agreement shall be binding upon and inure
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. to the benefit of the parties hereto and their respective

successors and permitted assigns.
9.10 Captions. The descriptive headings contained
herein are for convenience only and shall not control or affect the

meaning or construction of any provision of this Agreement.

9.11 Counterparts. This Agreement may be executed in

two or more counterparts, each of which shall constitute an
original but all of which taken together shall constitute one and
the same instrument.

10. onsents o ov .

Notwithstanding anything contained herein to the
contrary, the commencement of business hereunder shall not be
effective until any required consent(s) or approval{s), thereto
shall have been obtained including that of the Federal Maritime
Commission or any local, state or federal governmental agency,
commission or other authority, and the Company's Articles of
Oorganization have been accepted for filing by the State of Florida.
The Members shall use their best efforts and take such action as
they deem necessary to obtain such consept(s) or approval(s).

11. Savings Clause.

Notwithstanding anything to the contrary contained
herein, it is the intent of the Members heretc that should any
provision, term, or condition contained herein be contrary to law
(present or future), or affect the status of the Company as a
limited liability company under the laws of the State of Florida,
or to affect the Company's tax status so that it is taxed as a
coxporation rather than as a partnership, then that provision, term
or condition is hereby rendersd null and void adb nitio, however,
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such shall not affect the validity and forceability of the other
provisions, terﬁs and conditions herein.

IN WITNESS WHEREOF, the parties hereto, by their duly
zed representatives, have executed this Agreement as of the

authori

date first above written.

CONTINENTAL STEVEDORI FLORIDA STEVEDORING, INC.

TERMINALS, INC.
»/—“\

OCEANIC STEVEDORING, INC.

pPomtoc\Operating.Agr
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PORT OF MIAMI TERMINAL OPERATING CO., INC.

P.0. Box 014077
l' Miami, Florida 33101

Telephone (305) 374-6400 Fax (305) 381-6512

P My yem 3 o
Far

MARINE TERMINAL AGREEMENT

FMC NO. ‘92 FEB -5
FR e
1. PORT OF MIAMI TERMINAL OPERATING CO0., INC., known as FED i

POMTOC, is a company incorporated in the state of Florida TRA §%H

which is owned by four marine terminal operators in the e
Port of Miami, namely, CONTINENTAL STEVEDORING & TERMINALS,
INC., FLORIDA STEVEDORING INC., S.E.L. MADURO (FLORIDA),
INC., and OCEANIC STEVEDORING COMPANY, The purpose of
POMTQC is to provide marine freight handling services in
the Port of Miami, Florida. Currently, eacnh of the
shareholders of this new corporation perform these
activities.

&

MAR 2 1 1
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’ The purpose of this agreement is to enable the parties
hereto to meet, discuss and agree as to how POMTOC is to
be organized to carry on activities as a marine terminal
operating company. Also, it is the intention of the
undersigned parties to commence discussions with the Port

of Miami for the purpose of securing the necessary land,
warehouses and othar Pori provided facilities.

111, The undersigned parties have agreed that POMTOC would serve
as the operating vehicle for performing all of the terminal
and freight handling activities currently being provided
individually by each of the parties.

. - N

Iv. The activities described -Tn- Paragraph II wi%(;’gﬂﬁr/be

carried out until this agreement has been process¥d by the

Federal Maritime Commission pursuant to the Shipping Act

of 1984.

//
NI g L T~
Cld o . e e e
. White, Jr Frank—tsReyiresa, Jr

Sen1or Vice President President |
Continental Stededoring Florida Stevedoring, Inc. /

[— (==

Jack{Jlc Govern Donatd T. Quinn -\,
President President g
S.E.L. Maduro (Florida), Inc. Oceanic Stevedoring Company 2
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AMENDED AND RESTATED REGULATIONS
OF
PORT OF MIAMI TERMINAL OPERATING COMPANY, L.C.

THESE AMENDED AND RESTATED REGULATIONS of PORT OF MIAMI
TERMINAL OPERATING COMPANY, L.C. (the "Reagulations”) arz made and enterad into as of
28 1ty , 1999, by and among Continental Stevedoring & Temminals, Inc., 2 Florida
corporation (“CST"), Florida Stevedening, Inc., 2 Florida corporation (“FS""), Oceanic Stevedoring,
Inc., a Florida corporation (*08S™), and ITO Corporation of Florida, 2 Florida corperation (“ITG™).
(CST, FS, OS and ITO being hersinafter sometimes referred to individually as a “Mamber” and
collectively as the "Meambers™). '

ECITALS

A. Port of Miami Terminal Cperating Company, L.C. (“?OMTOC“), a Florida limited
liability company, was formed by its Anticles of Organization being filed with the Florida Secretary
of Siate on January 28, 1953,

B. The Members of POMTOC adopted:

{1 An Operating Agresment on or adout February 15, 1993 ("Operating
Agreement’’);

(i)  Regulations during or about February, 1993 (*Original Regulations™);

(ili)  a First Amendment to the Operating Agzreement during or about December
1994 (“'First Amendment™);

(iv) a Second Amendment to the Operating Agreement on or about August 2,
199§ (“Second Amendment™);

(v) a Tnird Amendment to the Overaiing Agreement as of February 23, 1997, on
or zabout March 18, 1997 (*Third Ameadment’);

(vi)  aFourth Amendment to the Operating Agreement as of April 21, 1998, onor
about May 11, 1998 (“Founrth Amendment”):

vii a Fifth Amendment to the Operating Agresment during or about December,
(vii) p g g
1998 ("Fifth Amendment’™); and

{viil) Resolutions during or about December, 1998 (“Resolutions”).
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C.  TheMembers desire to simplify the aray of documénts that govern FOMTOC by’

adopting Amended and Restated Regulations that combine. amend and supersede the Operating
Agreement, the Original Regulations, the First Amendment, the Second Amendment, the Third
Amendment, the Fourth Amendment. the Fifth Amendment, and the Resolutions (the documents
referred to immediately above from the Operating Agraement through the Resclutions, inclusive,
are referred to as the “Prior Governance Documents.”).

(]

NOW, THEREFORE, the Members, intending to be legally bound, herzhy agres that i
limited liability company rzgulations of the POMTOC, which combine, amend and supersade th
Prior Governance Documents, shall be as follows: )

(13

ARTICLE]
Eormation

Section 1.1  Qrganization. POMTOC has been organized as, and is, a Florida limited
liability company pursuant to the Act.

Section 1.2 Regulations, Effsct of Inconsisiencies with the Act. The Members agree to
the terms and conditions of thess Regulations, 2s they may from time to time be amended,
supplemented or restated according to their terms. The Members intend that these Regulations shall
be the sole source of the relationship among the parties, and, except to the extent a provisicn of these
Regulations expressly incorporates {ederal income tax rules by reference to sections of the Code or
Treasury Regulations, or is expressly prohibited or ineffective under the Act, thess Regulations shall
govem, even when inconsistent with, or different than, the provisions of the Act or any other law.
Tao the extent any provision of these Regulations is prohibited or ineffective under the Act, these
Regulations shall be considered amended to the smallest degree possible in order to make such
provision effective under the Act. If the Act is subsequently amended or interpreted in such a way
as to validate a provision of these Regulations that was formerly invalid, such provision shall be
considered to be valid from the effectivz date of such interpretation or amendment. Each Member
shall be entitied 1o rely on the provisions of these Regulations, and na Member shall be liable to

POMTOC or to zny other Member for any action or refusal to act taken in good faith reliance on
these Regulations.

Section {.3  Name. The name of POMTOC is Port of Miami Terminal Operating

Company, L.C., and such name shall be usad at all times in connection with the conduct of
POMTOC's business.

Section 1.4  Effective Daja. These Regulations shall becoms effective upon the datz of
execution of these Regulations by the last of the Members to sign them.

4+

Section 1.5 Term. POMTOC shall have perpetual existzncs until it is dissolved and its
affairs wound up in accordance with these Regulations and the Act.
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Section 1.6 2gisiered Agent an . Al the time of the adoption of these Regulations,
POMTOCs registersd agent for service of process and its registersd office in the State of Florida
is Adomo and Zeder Registered Agent Corporaticn at 2601 Scuth Bayshore Drive, Suite 1600,
Miami, Florida 35133.

Section 1.7  Psincipal Place of Business. At the time of the adoption of these Regulations,
POMTOC's principal place of business is located at 1007 North American Way, Suite 313, Miami,
Florida 33132. The Members may change the location of POMTOC's principal place of business
£am time to time. The General Manager shall make any filing and take any other action requirsc
by applicable law in connection with any such change and shall give notice to all Members of the
new location of POMTOC's principal place of business promptly afier any such change becomes
efTective. The Members may establish and mairtain additional places of business for POMTOC.

ARTICLE I '

Definit;

1

Section 2.1  General Interprative Principles. For purpeses of these Regulations, except a3
otherwise expressly provided or unless the context otherwise requires, (i) the terms defined in this
Section have the meanings assigned tc them in this Section and include the plural as well as the
singular, and the use of any gender in thesz Regulations shall be deemed to include the other gender;
(i1 the word “including” means “including. but not limited to,” and (ii1) the headings in these
Regulations are for convenience only and are not intended 1o describe, interpret, define, or limit the
scope, extent, or intent of any of the provisions of these Regulations.

Section 2.2  Defined Terms. As used in these Regulations, the {ollowing terms shall nave
the following respective meanings (unless otherwise expressly provided):

Act: The Florida Limited Liabilitcy Company Act, Chapter 608, Florida
Statutes, in its prasent form or as amended from time to time.

Adjusted Basjs: The basis for determining gain or loss for federal income tax
purposes from the sale or other disposition of property, as defined in Section 1011

of the Code.
- Adinsted Capital Azcount: The capital account maintained for each Mempber
as provided in Section 5.3 (adjusied by the following, to the exient that such

adjustment is not then already accountad for in the Member's Capital Account) (2)
increased by (i) the amount of any unpaid Capital Contributions agreed to be
contributed by such Member under Aticla V, if any, (ii) an amount equal o such
Member's allocable share of Minimum Gain as computed on the last day of such
fiscal year in accordance with the applicable Treasury Regulations, and (iii) the
amount of POMTOC liabilities aliocable to such Member under Section 752 of the
Code with respect to which such Member bears the economic risk of loss to the

-~
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extent such labilities do not constitute Member Nonrecourse Debt, and (b) reduced
by the adjustments provided for in Treasury Regulations Section 1.704-

LEX2)(ENEN4)-(8). '

Affiliate: When used with reference to any Person, (i) any Person thal,
directly or indirectly, through one or morz intermediaries controls, is controlled by,
or is under common control with, or owns a grzater than fifteen percent (15%)
interest in the specified Person (the term “control” for this purpose shall mean the
ability, whether by the ownership of shares or other equity inter=st, by contract or
otherwise, 10 elect a majority of the directors of a corporation, independently to select
the managing partner of a partnership or a manager of 2 limited liability company,
or otherwise 10 have the power independently to remove and then select a majerity
of those Persons exercising governing authority over an entity, and control shall be
conclusively presumed in the case of the direct or indirect ownership of 50% or morz
of the equity interests); and (ii) a parent, sibling or issue of such Person.

Assignes: A person to whom a Membership Interest is transferred in
compliance with Article IX.

Capital Accouni: The capital account of a Member maintained in accordance
with Saction 5.3,

Capital Contrihution: Any property (including cash) ffom time to time
contributed by a2 Mamber tc POMTOC.

Canital Proceads: The cash proceeds received by POMTOC from a Capiial
Transaction (excluding the proceeds of rental or business interruption insurance)
which are not used by POMTOC to pay for the costs and expenses incurred in
connection with the Capital Transaction, including, in the case of casualty or
condemnation, the costs and expenses of collecting the insurance proceeds or the
condemnation award, as the case may be. Capital Proceeds shall include all payments
of principal of, and interest on. any promissory note or other obligation received by
POMTOC in connection with a Capital Transaction and shall be increased by any
reduction of reserves previously established out of Capital Proceeds.

Capital Transaction: A transaction in which POMTOC (i) borrows money,
(ii) sells, exchanges or otherwise disposes of any pant of its property, including a sale
or other disposition pursuant to a condemnation, or (iii) receives the proceeds of
property damage insurance, or any other transaction that, in accordance with

generally accepted accounting principles, is considerad capital in nature.

Carrying Value: Carrying Value means, with respect to any assel, the
Adjusted Basis of the asset, except 2s follows:

r
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() ° the initial Carrying Value of an asset contributed by 2 Member to POMTOC
shall be the gross fair markat value of the asset, as determined by the Members at the time
the asset {5 contnibuted;

(i)  The Carrying Values of POMTOC's assets shall be adjusted to equal their
respective gross fair market values, as munially determined by the Members, as of the
following times: (2) the acquisition of an additional interest in POMTOC by any new or
existing Assignee or Member in exchange for more than a de minimis Capital Contribution;
(b) the distribution by POMTOC to 2 Member or an Assignee of more than a de minimis
amount of property as consideration for all or part of a Membership Interest or an Assignes's
Economic Rights; and (c) the liquidation of POMTOC within the meaning of Treasury
Regulations Secticn 1.704-1(b)(2)(ii)(g); but adjustmants pursuant to clauses (2) and {5)
above shall be made only if the Members determine that such adjustments are necessary or
appropriate to reflect the relative economic interests of the Members in POMTGC.

(i)  The Carrying Value of an asset of POMTOC distributed (o 2a Mamber shall
be adjusted to equal the gross fair market value of the asset on the datz of distribution as
determined by the Mambers; and

(iv)  The Carrying Values of POMTOC's assets shall be increased {or decreased)
1o reflect any adjustments (o the Adjusted Basis of those assets pursuant to Sections 734{b)
or 743(b) of the Code, but only to the extent that those adjustments arz taken into account
in determining Capital Accounts pursuant to Treasury Regulations Section 1.704-
1(0)(2)(iv)(m); but the Carrying Values shzll not be adjust=d pursuant to this clausz {iv]) to
the extent the Members determine that an adjustment pursuant to clause (ii) abovz is
necessary or appropriate in connection with a transaction that would otherwise result in an
adjustment pursuant to this clause (iv).

if the Carrying Value of an asset is determined or adjusted pursuant to clauses (i), (ii) or (iv), such
Carrying Value shall thereafier be adjusted by the depreciation taken into account with respect to the
asset for purposes of computing Profit and Loss.

Caode: The Intemnal Revenue Code of 1986, as in effect and hereafier amendad.

Economic Rizhis: An Assignee's rights to reczive allocations of income, gain,
loss, deductions, and cradits; distributions; and a return of capital.

Effaciive Dats: As defined in Sectipn 1.4,

Fiscal Y2ar: The fiscal yzar of POMTOC, which shall be the [calendar]

year.

General Manager: The Person appoinied by the Voting Members as the
General Manager. and who is responsible for the duties as determined by the Voting

=
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Management Rights: The rights of a Voting Member to appoint Managers and

i
to participate in the management of POMTOC, including the right to rzceive
information, to inspect and audit the books and records, and to vote on, consent 1o,
or approve actions of POMTOC, in each instancs s may be set forth or limited by

Sections 5.6 and 6.1.

Managers:  As defined in Section 8.1,
Member Nonrecourse Debt: Any nonrecourse debt of POMTOC {or periions
therzof) for which any Member bears the economic risk of loss.

Member Nonrecourse Deductions: The amount of deductions, losses and
expenses equal to the net increase during the year in Minimum Gain ataibutable to
a Member Nonrecourse Debt, reduced {but not below zero) by proczeds of such
Member Nonrecourse Debt distributed during the year to the Members who bear the
economic risk of loss for such debt, as determined in accordance with applicable
Treasury Regulations.

Members: The Persons listed on Exhibit A and such other Persens who may
be admined as New Members of POMTOC from time to time.

Mazmbership Interass: With respect to a Member, the Member's ownership
interest in POMTOC, including the Member's rights to receive allocations of profils
and lesses, distributions and a return of capital, but sxcluding any Managemeat
Rights, if any.

Minimum Gain: (a) With respect to POMTOC Nonrecourse Liabilities, the
amount of gain that would be realized by POMTOC if it disposed of (in a taxable
transaction) all properties that are subject to POMTOC Nonrecourse Liabilities in full
satisfaction of such liabilities, computed in accordance with applicable Treasury

egulations, or (b) with respect to each Member Nonrecourss Debt, the amount of
gain that would be realized by POMTOC if it disposad of (in a taxable transaction)
the property that is subjact to such Member Nonrecourse Debt in full satisfaction of
such debt, computad in accordance with gpplicable Treasury Regulations.

Net Cash Flow: For any specified period, an amount equal to the sum of (i)
all cash revenues received by POMTOC during the period from any source
(including proceeds of rental or business interruption insurance and Capital Proceeds,
but excluding funds received as Capital Contributions or Terminating Capital
Proceeds and funds received from grants or other subsidies), and (ii) amounts s2
zside by the Members as reserves during earlier periods where, and 10 the extent, the

Members determine, during ihe period that such reserves are no longer reasonably
necessary for the efficient conduct of POMTOC's business, reduced by the sum of

K
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(w) cash expenditures by POMTOC during the pericd for laxes, salaries, goods and
sarvices, fees, and other costs and expenses in connection with the normal conduct
of POMTOC's business, (x) all payments by POMTOC during the peried of principal
of and interest on loans and other obligations of POMTOC for borrowed money, ()
all cash expenditures by POMTOC during the peried for the acquisition of propenty,

for construction period intersst and taxes and for loan fess, whether or not
capitalized, and for capital improvements and/or replacements, and (z) such reserves

Lo,
for maintenance, repairs, replacements, capital improvements, contingent or
unforesaen liabilities or obligations and to meet anticipated expenses as the Members
determine during the period are rzasonably necessary for the efficient conduct of
POMTOC's business.

New Member: A Person admitted as a Member of POMTOC afer the Effective Date

ot

Norrecourse Deductions: As defined in Treasury Regulations Sectien 1.704-
2(0)(1).

Person: An individual, corporation, trust, association, unincorporaizd
association, estate, parmership, joint venture, limited lizbility company or other legal
entity, including a govammental entity.

Nonrzcourse liabilities {or portions
thereof) of POMTOC for which no Member bears the economic risk of loss.
Razulations: shall mean the limited liability company regulations adoptad
by the Members for the regulation and management of the affairs of POMTOC
(including the Original Regulations until the Effective Date, and from and after the
Effective Date it shall mean thesz Amended and Restated Regulations), not
inconsistent with applicable law or the Articles of Organization of POMTOC.

Tax Mattars Padner: As defined in Section 7 3.

Terminating Capital Proceeds: Capital Procezds received by POMTOC fom
a Terminating Capital Transaction.

Terminating Capital Transaction: A Capital Transaction involving the sale,
exchangse or other disposition of all or substantially all of the property of POMTOC.

Treasury Regulations: The permanent and temporary regulations, and all

amendments, modifications and supplements thersof, from time to time promulgated
by the Department of the Treasury under the Code.

Yoling Member: A Member having equal Management Rights. 0§, ITG, FS
and CST are Voling Members. A New Mamber admitted 1o POMTOC shall be
either a Votng Member with Management Rights generally provided to all other

7
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Vating Members, or shall be a Member without Management Rights, n both
instances as provided by Section S fi(2).
ARTICLEII

Business Pumosas and Pawers

Section 3.1 18iness iposes. The purpose and business of POMTOC shall bat
conduct in Miami-Dade County, Florida, marine terminal operations and all activiriss permitted b
law which arz incidental therate. .

Section 3.2 Pawers. POMTOC shall have all powers of a limited liability company under

the Act, and the power to do all things necessary or convenient to operate its business and
accomplish its purposes as described in Section 3 1.

Section 3.3  Limitations on Scope of Business. Except for the authornity granied to the
Members in these Regulations, no Mzmber shall have any authority to bind or act for POMTOC or
any other Member in the carrying on of their respective businesses or activities.

ARTICLE IV

Assais, Nor-Competition and Confidaniiality

Section 4.1 Trapsfar of Business hy Yotine Members Each Voting Member
directly or through its predecessor in interest, has transferrzd and contributed as additional ¢
contributions to POMTOC (a) the entirety of its manne terminal operations and businass at 2
Miami, except for container freight station business {collectively, the "Business"), and (b) all of its
customers, customer lists, contract rights, business opportunities, good will, trade names, brands,
marks, intangibles, books and records, and cash and/or machinery, equipment, supplies and personal
property in lieu of cash, relating to the Member's Business.

Section4.2  Np Assumption of Liabilities. Unless otherwise agreed to in wriling by
POMTOC, POMTOC has not and shall not assume any of the obligations or liabilities of any
Members including, without limitation, any of the obligations or liabilities of or related to the
Business of such Member. Each Member hereby agrees to indemnify and hold harmless POMTOC,
and each of the other Members, from and 233inst any and all losses, lisbilities, claims and 2xpenssas
rzlating to the Business of such Member and arising prior 10 the daiz of contribution.

Section 4.3 Non-Competition. Each Mzmber agrees that throughout the term of existence
of POMTOC and of any successor business, it will not dirzcily or indirectly engage in or conduct
at the Port of Miami, or any other location within Miami-Dzde County, Florida, any of thz business
activities conducted by POMTOC as of the Effective Date of thesz Regulations, such agrzement 10
survive any transfer or other disposition by any Member of its Membership Interest, but to temminate
upon the first te oscur of: (i) two years following any such transfer or disposition of the respective
Member's Membership Interest; or (ii) the dissolution of POMTOC where no Member has the night,
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hereunder, to continue the business of POMTOC; provided, however, if in the event 2 court of
‘:ompetem jurisdiction shall determine any provision of this Section 43 to be invalid or

unenforcaable by reasor: of the time pericd set forth herein, then the restrictive covenant contained

in this Section 4.3 shall be enforced to the extent that it shall not be in conflict with the laws of the

State of Florida. Each Member shall cause each of its Affiliates to comply with the terms of thus
Section4.3.

Lad

Section 4.4  Confidenriality. Each Member agrees that during the existence of POMTOC

and for the non-compete period set forth in Section 4.3 herein, it shall, except as may be otherwise

required by applicable law or the business of POMTCC, keep confidzantial all material information
elating to POMTOC, its assets and business which are not generally known to the public s

sdwa

ARTICLEVY

Members, Capital C antributions. and New Mamhbers

Section 5.1 iy of v ro ] rosts

(a) hers. The Members of POMTOC shall be as sat forth on Exhibit A, as
amended from time to time.

{5 2 shi arasts. The Membershup Interasts of the Members shall be as
set forth on Exhibit A, as amended fom time to time. The Membership Interests exclude any
. Management Rights, if any.

Section 5.2 Capital Cortributions. The Members have made Capital Contributions 1o
POMTOC. The Capital Contributions made by those Members of POMTOC as of the Effective
Date of these Regulations shall be the maximum capital contribution to POMTOC that such
Members shall be required to maxe.

Section 5.3 (Capital Accounts.

Each Member's Capital Account shall be maintained in accordance with the following
provisions:

(H Each Member's Capital Account shall be credited with the amounts
of such Member's Capital Contributions. such Mamber's distributive share of income,
gains and credits, and any items in the nature of income or gain which are specially
allocated to the Member pursuant to Section 7.1

pvaSY
-

of cash and the Carrying Value of any property distnbuted by POMTOC to such
Member pursuant to any provision of these Regulations. such Member's distributive
share of costs, expenses, deductions and losses, and any items in the nature of

2) Each Member's Capital Account shall be chargzd with the ameunts




S & ®

expenses, costs, deductions or losses which ars specially allocated to the-Member .
‘ pursuant to Section 7. 1; and

]

3) If all or a portion of a Member's Membership Interest is transferred
in 2ccardancs with the terms of these Regulations, the Assignee shall succeed Lo the
Capital Account of the transferor to the exient it relates to the transferrsd
Membership Interest.

Wi v

This Section 5.3 and other provisions of these Regulations relating to the maintenance of Capital
Accounts are intended to comply with Trzasury Regulations Section 1.704-1(b}, and shall be
interprated and applied in a manner consistent with such Treasury Regulations. If the Memberss .
determine that it is prudent to modify the manner in which the Capital Accounts, or any charges or
credits thereto (including charges or credits relating to liabilities which are securad by canimibutions
or diswibuted property or which are assumed by POMTOC or by Members), ars computed in order
to comply with such Treasury Regulations, the Members may make such modification, but only if
it is not likely to have a material effect on the amounts 1o be disaibuted to any Member pursuant ta
Saction 7.2. The Members also shall (i) make any adjustments that may be necessary or appropriate
to maintain equality betwesn the Capital Accounts of the Members and the amount of capital
reflected on POMTOC's balance sheet, as computed for book purposes, in accordance with Treasury
Regulations Section 1.704-1{b){2)(iv)(q), and (ii) mzke any appropriate modifications in the event
ynanticipated events might otherwise causs these Regulations not to comply with Treasury
Regulations Section 1.704-1{(b}.

Section 5.4 Return of Capital Contributions. Except as otherwise provided in these
Regulations, no Member or Assignee shall be entitled to demand the return of the Member's or
Assignee's Capital Account or Capital Contribution 3t any particular lime, except upon dissolution
of POMTOC. Except as otherwise provided in these Regulations, no Member cr Assignee shall be
entitled at any time to demand or receive property other than cash. Unless otherwise provided by
law, no Member or Assignes shall be personally liable for the rzturn or repayment of all or any part
of any other Member's Capital Acceunt or Capital Contribution, it being expressly agreed that any
such raturn of capital pursuant to these Regulations shall be made solely from the assets (which shall
not include any right of contribution from a Meamber or Assignee) of POMTOC.

Section 5.5 No Tnird Party Beneficiary Rights. The provisions of this Article V are not
intended to be for the benefit of any creditor or any other Person (other than a Member in his, her
or its capacity as such) to whom any debts, liabilities or obligations arz owed by (or who otherwise
has any claim against) POMTOC or any of the Members; and no such craditor or other Person shall
obtain any right under any of such provisions or shall by reason of any of such provisions make any

claim in respect of any debt, liability or obligation (or otherwise) against POMTOC or any of the
Members.

Section 5.6 w Meamhers.

(a) A prospective New Member must agree to provide and must provide
POMTOC with all the information reasonably requested by POMTOC in regards to determining i

10



said New Member can comply with the requirements for membership, including but not limited 10
@ omplete financial information.

(v) A New Member must agree in writing 10 be bound by all terms and conditions
of the Regulations as amended and the Article of Organization 2s amended, and assume and
guarantes each of the obligations as are generally assumed or guaranteed by the Members.

()  ANew Member must be a duly board-licensed stevedoring company and have
ohtained a Port of Miami-Dade County operating permit.

(d) A New Member must accept, in writing, the cbligations imposad on Members
of POMTOC under the terms of the Terminal Operating Agreement between Metropolitan Dads
County and POMTOC dated September 13, 1994.

(e) For a New Meamber to become a full Member of POMTOC wiih an equal
share in POMTOC and the same Management Rights as an existing Member, the New Member must
contribute new business to POMTOC in accordance with the following formula:

rd
The minimum new business to be contributed by a New /
Member (and which must continue during the first 12 months after

the New Mamber becomnes a Member, or the New Member's
distributive sharz of allocations and distributions shall be reduced to

the distributive amount that such new business represenis --
‘ hersinafier referrzd to 25 a "First Anniversary Adjustment”) shall be
not less than the POMTOC annual volume during the immediately
precading 12 months prevailing at the time the New Member is
admitted, multiplied by a factor, the numerator of which is one and
the denominator is the number of POMTOC Members immediately
prior to the admission of the New Member.

For a New Member who cannot achieve the requirement for
full membership, the New Member may qualify for limited
membership if the New Member contributes new business at not less )
than 10% of the POMTOC annual volume prevailing at the time the
New Mamber is admitted. In such instances, the New Member will
bacome a non-voiing Mamber, and will havs 2 share in the
allocations and distributions of POMTOC with the percentagz of the
allocations and distributions being cetermined by the new Member's
annual gate moves at the Port of Miami for the imumediately
preceding 12 months (numerator) being divided by the amount which
is POMTOC's aggrezate annual gate movas for the immediatel;
preceding 12 months plus the New Msmber's contributad business,
subject 10 a First Anniversary Adjustment. By way of example:

i1




() ~IfPOMTOC has 220.000 gate moves during the immediately
. preceding 12 months; and

(i)  The New Member that is to contribute all of its terminal
operating business to POMTOC has 22,000 gate moves
during the immediately preceding 12 months; then

(i)  The new projected tocal is 242,000 gate moves per year. The \ /
New Member's Membership Interest would be equal to
22,000 divided by 242,000, or 9.05% of the prospective
allocations and distributions of POMTOC.

Section 5.7 New Member Purchase Price. Should the Members vote 1o admit a New
Member to POMTOC, the purchase price to be paid to the Members {(who are Members immediately
prior to the enfry of the New Member) by the New Member for participation in POMTOC shall be
equal to POMTOC's then-current net book value plus POMTOC's then-immediately-past three years'
pre-tax net profits {(such amounts 1o be consistent with determinations of such amounts under
generally accepted accounting principals), multiplied by a fraction, the numerator of which is one

and the denominator of which is the total number of Members of POMTOC including the New
Mamber.

L

‘ ARTICLE VI
g 1QVSTaNGa

Section 6.1  Managers (Agents). The overall management and control of the business and

affairs of POMTOC shall be vested in the Voling Members who shall appeint agents (the /

“Managers”), two (2) of whom shall be appointed annually by each of the Voting Members, with
the Managers for each Voting Member having equal Management Rights. It is acknowledged that
while each Voting Member will appoint two (2) Managers, 2 particular Member's Managers must
vote the same on all issues. Each Voting Member shall also appoint one (1) alternate Manager in
the event an appointed Manager is unable to attend and/ar act at any meeting.

Section 6.2 VYating. Each Voting Member agrees to and will direct its Managers to vote
its Managzment Rights as follows: (i) for the election of Managers of POMTOC, wo {2) of whom
shall be appointed from time to lime by each Yoting Member; (i) upon any vacancy among the
Managers for any reason (whether by death, removal with or without cause, or otherwise), for the
election of 2 successer thereto appointed by the Member entitled to designate the Manager as to
which such vacancy has occurred; (iii) for any dissolution and liquidation of POMTOC, when and
as required by any of the provisions of Section 12.1 hereof; and (iv) upor amendments 1o the

eiild
Anticles of Organization of POMTOC cnly to the exient the same are consistent with the provisicns
of thesz Rzgulations.
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Section 6.3  Redismibution of Withdrawing Member's Participatior. The Members

ers agrag
. should therz be a redistribution of the Membership Interests due to withdrawal of a Member for any
reasan, the redistribution of the Membership Interest of the withdrawing Member shall be bassd o

the Membership Interest of each remaining Member, and the Members will take all ¢
actions to effect such changes.

e
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* Section 6.4

Action by the Managers. As may be mors fully provided in these Regulations, \
L\ all actions of the Managers shall require the affirmative vote of at least 2 maj ority of the Managers. 7
Section 6.5 j ; . £ i se i

these Regulations, no act shall be taken, sum expended, decision made or obli gation mu.urrc‘* by qr
on behalf of POMTOC with respect to any matter raferred to below (“Major Decisions™), unless such }//

il

Major Decisions shall have been approved by all Managers. The following shall be desmed to be
Major Decisions:

v

(a) any sale, transfer or other disposition by POMTGC or appfova‘z of suchs 1=, :

transfer or other disposition by any Member, of any Membership Intersst or of any right to acguire
any Membership Interest;

)] any change in the purpose or scope of POMTOC as set forth in Section 3]
hereof;

{c} any acqmamcn by "OMTOC dirscily or indirzctly, of an ongoing
. whether by acquisition of stock, assets, or otherwise;

(4) any change of name of POMTOC,
{e) any pledge, mongage or encumbrances, sale, lease. transfer or other
disposition of any material portion of the assats or business of POMTOC. Material shall be defined

for the purpose of this Section 6.5(¢) to mean Ten Thousand Dollars (310,00C) or mors;

(H any direct or indirect merger or consclidation of POMTOC with o7 into any
other Person;

(z)  the creation or implementation of any committee of the Managars;

(h) authorizing the distribution of any cash or property to any Memeoer, except
distributions exprassly requirad pursuant to these Regulations;

-

in the ordinary course of business (except for indebtedness, the matenal terms and amount of which
was provided for in 2 budge! previously approved by the M;,;,‘aer;),

0) authorizing the occurrence of indebtedness, other than trade nayables incurrad

&
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§)) requesting or requiring additional capital contributions, loans or g
from any Member;

E
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(i) approving any annual business plan of POMTOC;
M approving any annual budgst of POMTOC,;

(m)  selecting or varying any depreciation or other accounting methods, changing
the fiscal vear of POMTOC, sclecting or changing the auditors or lzgal counsel ratained, by
POMTOC, or making any other major policy decisions with respect to the treatment of transactions
for accounting or tax purposss;

L

2
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{(m) executing any coniract, agreement or other instrument, making any
expenditures or incurring obligations involving a sum in excess of Ten Thousand (310,000} Dollars
for any transaction or group of similar or related transactions (except for expenditures made and
obligations provided for in a budget previously approved by the Members);

(o) authorizing the initiation, adjustment, settlement or compromise of any
material claim, obligation, debt, demand, suit or judgment by or against POMTOC;

(») authorizing any matter rzlating to the employment of a Generai Manager or
the hiring of any person whose annual basa salary is expected to be in excess of Forty Thousand
Dollars (340,000) or whose employment is other than terminable at will:

) authorizing any disposition or acquisition of capital assets cf or by POMTOC
in excass of Ten Thousand Dollars ($10,000) (except for expenditurzs made and obligations
provided for in 2 budget previously approved oy the Members);

(r) approving any employes benefit plans or arrangements to be offered by
POMTOC to its employees generally;

(s) authorizing any invesiment in, loan to or guaranty of the obligations of any
Person other than in the ordinary course of business, except for investments in obligations of the
United States, and in short-term centificates of deposit or similar instruments issued by commercial
banks having regulatory capital and surplus of at least Five Million Dotlars (35,000,000), to utilize
temporary cash surpluses of POMTOC; ’

®) authorizing any transaction with any person, corporation or other entity which
is an Affiliate of any Mamber, except for transactions in the ordinary courss of businzss which

involve the reczipt or payment by POMTOC of Isss than Ten Thousand Dollars ($10,000);
{u) creating any Affiliate of POMTOC,

v appointing or removing any officers or directors of any Affiliatz o[POMTOC;

{(w)  approving any other decision or action which materially affects POMTOC or
the assets or operations thereof (including, but not limited to, the appointment or termination of, or




material modification of any arrangement with, any supplier, labor union, shipper, terminal agent
c‘m’lar person with respect tc the services of POMTOQC), or which is not in the ordinary coursa
of business cf POMTOC.

Section 6.6 imity Reguirements: Brocadure eadlnck. Each of the Members
acknowledges that the intended purpose and effect of Section £.5 hereof is to require unanimity
among the Managers with respect to any and 2ll decisions having 2 mamaz*cﬁ'cct—apcmmm:
ind affairs o . It 1s understood UTal gaciy Mlanager shall use 115 best eil .s g Teach mubual
agre=ment on matters affecting POMTOC having due regard for the best interzsts of POMTOC and
the Members other than the Member that appointed him. However, if notwithstanding such efforis,

b
the Managers shall be unable to take action or otherwise agree with respect to any matter material

to the affairs of POMTOC, it is agreed that each Voting Mamber shall have ths right to ssek
arbitration pursuant to Section 14,5 hereof. For such purpose, the Members agree that all maters
described in Section 8.5 hereof shall be deemed to be material, uniess the nature therzof| or-other
circurnstances, indicate otherwise. It is further agreed that any dispute by the parties as to whether
a matter is matenial shall be submitted to arbitration in accordance with Sectior 14.5 hereof

. Section 6.7  Senior Manager. The Members agree to appoint a Senior Manager and to
rotate the right to designate the Senior Manager among the Voting Members on an annual basis, in
such order as the Members shall determine. The Senior Manager's duties and rasponsibilities shall
be to call, notice and conduct mestings of the Members and ’vianagers, including necessary
preparation and distribution of materials for prior review and/or action by the M=mbers or Managers

the meetings, and to promptly prepare and distribute minutes refiecting the actions taken at suct
‘ﬂmga. Additionally, the Senior Manager shall act as the lizison between the MembersManagers
and POMTOC's General Manager and staff 1o facilitate communications and provide clarificaticr
of prior Member/Manager actions and/or directions. To the extent possible, established reporting
guidelines will be observed. The Senior Manager shall report to the Managers on a not less often
than monthly basis. The Senior Manager's position shall be rotated each January, with the Senior
Manager being appointed by each respective Member in the {ollowing order: OS, ITO, CST, FS, and
then each additional Voting Member, if any, and then repeated in the same order, unless the
incumbent Senior Manager's term is extended for an additional year by the affirmative vote of a
majority of the Members.
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ARTICLE VIl

Allocations and Distributions

Section 7.1  Allocavions.

(a) Except as otherwise provided in this Saclion 7.1 or as may ba requirad by section
704{c) of the Code and Treasury Regulations § 1.704-1(0)(2)(iv){[){4), all items of income, gain,

loss, deduction and credit of POMTOC shall be allocated among the Members in accordance with

their raspective Mambership Interests

' ()  Notwithstanding any of the foregoing provisions of this Seciion 7.1 to the contrary:

1 3$

o

i
J

W



T C a

(i) © If during any fiscal year of POMTOC there is a net increase in Minimum Gain
attributable to a Member Nonrzcourse Debt that gives rise to Membver Nonrecourse
Deductions, each Member bearing the ecancmuc risk of loss for such Mzmber Nonrecourse
Debt shall be allocated items of POMTOC deductions and losses for such year (consisting
first of cost recovery or depreciaticn deductions with respect to property that is subjact to
such Member Nonrecourse Debt and then, if necessary, a pro rata portion of POMTOC's
other items of deductions and losses, with any remainder being trzated as an increase in

Minimum Gain attributable to Member Nonrecourse Debt in the subsequent year) equal to

such Member's sharz of Member Nonrecourse Deductions, as determined i accordance with .

applicable Treasury Regulations.

(i)  If for any fiscal year of POMTOC there is a net decrease in Minimum Gain
attributable 1o POMTOC Nonrzcourse Lisbilities, each Member shall be allecatzd items of
POMTOC income and gain for such year {consisting first of gain recognized fom the
disposition of POMTOC property subject to one or mors POMTOC Nonrecourse Liabilities
and then, il necessary, a pro rata portion of POMTOC's other items of income and gain, and
then, if necessary, for subsequent years) equal to such Member's share of such net decrease
(except to the extent such Member's shars of such net decrease is caused by 2 change in debt
stracture with such Member commencing to bear the economic risk of loss as to all or part
of any POMTOC Nonrecourse Liability or by such Msmber coniributing capital to
POMTOC that POMTOC usas 1o repay 8 POMTOC Nonrscourse Liability), as determined
in accordance with applicable Treasury Regulations.

(ili)  If for any fiscal year of POMTOC there is a net decrease in Minimum Gain
attributable to a Mzmber Nonrecourse Debt, 2ach Member bearing the economic risk of loss
of such Member Nenrecourse Debt shall be allocated items of POMTOC income and gain
for such year (consisting first of gain recognized form the disposition of POMTOC property
subject to Member Nonrecourse Debt. and then, if necessary, a pro rata portion of
POMTOC's other items of income and gain, and if necessary, for subsequent years) equal 10
such Member's share of such net decrease (except to the extent such Member's share of such
net decrease is caused by a change in debt structure or by POMTOC's use of capital
contributed by such Member to repay the Member's Nonrecourse Debt) as determined in
accordance with applicable Trzasury Regulations.

(c)  The net losses allocated pursuant to this Anticle VII shall not exceed the max imum
amount of net losses that can be allocated to a Member without causing or increasing a deficit
balance in the Member's Adjusted Capital Account. All nat losses in excess of the limitations se
forh in this Section 7.1 shall be allocated 1o Members with positive Adjusted Capital Accoun
balances remaining at such time in proportion to such balances.

e
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(d)  In the event that a Member unexpectedly recsives any adjustment, allocaiion or
distribution described in Treasury Regulations section 1.704-1(b)(2)(ii)(d)(4)-(5) thal causes or
increases a deficit balance in such Member's Adjusted Capital Account, items of POMTOC income
and gain shall be allocated to that Member in an amount and manner sufficient to eliminate the
deficit balance as quickly as possible.



. the “Regulatory Allocations™) are intended to comply with cenain requirements of the Treasury

SR ~ )

2

(=) The allocations set forth in subsactions (b). (2] (last sentence), and (4} (collectively

Regulations. It is the intent of the Members that, to the extent possible, all Reguiatery Allocations
that are made be offset either with other Regulatory Allccations or with special allocations pursuant
to this Section 7.1{2). Therefore, notwithstanding any other provisions of this Article VII (other than
the Regulatory Allocaticns), POMTOC shall make such offsetting special allocations in whatever
manner it determines appropriate so that, afier such offsetting allocations are made, sach Member's
Adjusted Capital Account balancs i, to the extent possible, equal to the Adjusted Capital Accouns

balance such Member would have had if the Regulatory Allocations were not part ¢f these .

Regulations and all POMTOC items werz allocated pursuant to the remaining sections of this Agticle
VI R

6 In accordance with Section 704(c) of the Internal Revenue Code and the Treasury
Regulations therzunder, income and deductions with respect to any property conmibute
POMTOC shall, solely for federal income tax purposss, be allocated among the Mambers in a
manner 1o take into account any variation between the adjusted tax basis of such property to
POMTOC and its fair market value at the time of contsibution. In making such allocations,
POMTOC shall use such method as it determines to be reasonable and in accord with apolicable
Treasury Rzgulations.
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{2) All items of income, gain, loss, deduction and credit allocable to any Mambershi
Intzrest that may have been transferrad shall be zllocated between the transferor and-the transfe
baszd on the portion of the calendar year during which each was recognized as owning t
Membership Interest, without ragard to whether cash distributions wers made to the fransferor or
transferes during that calendar year; provided, however, that this allocation must be made |

accordance with 2 methed permissible under section 706 of the Code and the regulations thereunder.
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Section 7.2 Disighutions. At least quarterly, all cash funds of POMTOC {exclusive of
Capital Contributions or any borrowed funds) that the Members reasonably determine are not nesded
for the payment of current costs, expenses and liabilities of POMTOC (including a reasonably
adequate reserve for working capital and contingencies) shall be distributed to the Members in
accordance with their respective Membership Interests. Payment of all distributions made by
POMTOC to zach Member shall be made in accerdance with such determination as may be made
by the Members from time to time. All distmbutions in liquidation of 2 Member's Membership
Interest shall be made in accordance with Anticle X11,

Section 7.3 Tax Mauers Pariner. The Mambers shall appeint a “tax matiess partner” of
POMTOC pursuant to Section 6231(2)(7) of the Code (the “Tax Matters Partner™). Tha Members
may, from lime to time, or al any lime, changs the Tax Matters Partner for POMTOC. The Tax
Matters Partner shall be authorized and required to represent POMTOC (at the expense of
POMTOC) in connection with all examinations of the affairs of POMTOC by any federal, state or
local tax authorities, including any resulting administrative and judicial proceadings, and to expend
funds of POMTOC for professional services and costs associated therewith. The Tax Matters Partner
shall take all actions necessary o preserve the rights of the Members with respect to audits and shall
provide all Members with notices of all such procesdings and other information as required by law.

|8
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The Tax Matters Rartner shall obtain the prior wrinen conseni of each Voling Member before
ettling, compromising or otherwise altering the defense of any proceeding befors the Internal

evenue Service if such Member or any of its constituent partners or members could be affected
thereby. Each Member agrees to cooperate w ith the Tax Matters Partzer and to do or refrain from

doing any or all things reascnably required by the Tax Matiers Parmer in connection with the
conduct of all such proceedings.

:!

Section 7.4  Elaciion ?:\ he Taved as Assnciation. POMTOC shall be trzated as a

partnership for federal and state income tax purposes (subject to Florida law regarding intangible

ate |
taxes). No Mamber shall cayss POMTOC to slect 1o be eated as a corporation for f.f‘”a" Or stats
su

- s
income tax purposas, unless such election is approvad in writing by all Voting 1\/‘3 ers.

ARTICLE VIO

Section 8.1  Liability of Memhers. No Member shall be obligated to make Capital
Contributions to POMTOC except as provided in Anticle V. No Member shall have any personal
liability with respect to the liabilities or obligations of POMTOC. The failure of POMTOC to
obsarve any formalities or requirements relating 1o the exercisz of its powers or the management of
its business or affairs under thess Regulations or the Act shall not be grounds {or imposing personal
liability on the"Members-for liabilities or obligaticns of POMTOC. -

Section 8.2 Limitations on Powers of Marabers. Except as expressly authorized by these
Regulations, no Member shall, directly or indirectly, (i) resign, ratirs or withdraw £om POMTOC,
(i1} dissolve, terminate or liquidatza POMTOC, {ili) petition a court for the dissolution, termination
or liquidation of POMTQC, or (iv) cause any property of POMTOC to be subject to the authority

of any court, rustee or receiver (including suits for partition and baniuptey, insolvency and similar
proceadings).

Section 8.3 Emhmm.ﬁ.g.am.tﬁm.x@n Each Member irrevocably waives any and all

rights the Member may have to maintain an action for partition with respect to any property of
POMTOC.

ARTICLE IX

Transfers of Mambarship intarasiy;, Withdrawal

Section 9.1 sldcnons ans’

(2) Except as provided in Sections 91, 92 93 and 9 4 hereof, no Member may

ell, transfer, assign, dispose, pledge or otherwise encumber (whather by operation of law or
othe"wxse) any or all of its Membership Interest or other interest regarding POMTOC (for purposes
of Title IX, ccllectively referred to as "POMTOC Interzst”) held by such Member, without the prior
written censent of all Voting Members, and any attempt to do so shall be void. Unless transfer is

18
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permitted pursuant to Sestion 9.4, should any Member attempt to sell, transfer, assign, dispose,

' pledge or otherwise encumber a POMTOC Interest without all of the Voting Members' prior written

consent, POMTOC shall have the right to purchase such POMTOC Interest in accordance with and
upon the terms and conditions set forth in Section 9.3 herein; provided, however, that any Member
may, without such consent, transfer its POMTOC Interest to a Person wholly owned by such
Member or which wholly owns such Member, but only if such transferee agrses in writing (o be

w

bound by these Regulations and POMTOC's Asticles of Organization, and assume Member

il

obligations and guarantees as set forth in S=ction 5§, and provided, further, that such transfer shall

2isi Daal

not operate to release such Mamber of its obligations hereunder or constirute an assignment of its

rights under these Regulationss

1

(o) Notwithstanding the foregoing, the restrictions on transfsr set forth in
Sections 9.1 and 9.3 hereof shall not apply if the transfer is (1) to the heirs of a Member's owner or

a trust established for such heirs' primary benefit; (i) the result of a rzorganization inwhich the
ultimate control and ownership of, and beneficial interest in, either the Member or its owner is not
changed; or (iii) permitted pursuant to the Section 9.4. In the event of any of the foregoing permitted
transfers, such transferee must agree in writing 1o be bound by thess Regulations and, in the event
of a ransfer pursuant 10 subsections (i) or (ii) of this Saction 8.1, any such wansfer shall not operate
to releass the transferring Mamber or its owner of the obligations hereunder nor constifute an
assignment of the transferring Member's or its owner's rights under these Regulations.

Section 9.2  ¥Yoaluntary Withdrawal. Atany time {pravidad that there is no outstanding
offer pursuant to Szction 6.3 hereof), any Mzmber {the “Withdrawing Mzmber") shall have the right
to terminate its POMTOC Interest by giving written notice therzof to POMTOC, which notice shall
constitute an irrevocable offer by the Withdrawing Member to sell all its POMTOC Intersst 1o
POMTOC at the purchase price provided for herein (the “Withdrawal Price”) and pursuant to the
other terms of this Section 9.2. Within sixty (60) days afer receipt of such notice, POMTOC shall
give written notice to the Withdrawing Member as to whether or not it elects 1o acquire the
POMTOC Interest of the Withdrawing Member, If POMTOC elects to acquire the POMTOC
Interest of the Withdrawing Member, then the Withdrawal Price shall be equal to One Hundred Ten
Percent {110%) of the net boak value (determined zs hereinafier provided) of the POMTOC Interest
as of the last day of the month in which written notic2 is reczived by the Withdrawing Member
hereunder. Net book value shall be determined by the firm of independent centified public
accountants regularly retained by POMTOC who shall submit to POMTOC and each Member,
within forty-five (45) days following the giving of the aforzsaid notice by the Withdrawing Member,
a report setting forth in reasonable detail its determination thersof. Net book value shall be
determined in accordance with generally acczpted accounting principles, with such exczptions and
on the same basis as is applied in preparing the auditad financial statements of POMTOC. In the
event that the Withdrawing Member also holds indebiedness of POMTOC, such indebtedness shall
be satisfied by POMTOC upen its purchase of the POMTOC Interest of the Withdrawing Member.
The closing for any sale of a FOMTOC Intersst pursuant hereto shall take place at the prircipal
office cf POMTOC on 2 date forty-five (45) days after the delivery by the accountants of its report
as to the Withdrawal Price, or at such other placs and date as the Withdrawing Member and
POMTOC shall agree.
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Notwithstanding anything contained herzin to the contrary, no Member shall be enti

.so offer its POMTOC Interest hereunder more than once in any twelve (12) monta period.
Section 9.3 Right of First Refusal. Subject to the last sentence of this Section 9.3, if any
Member (the “Selling Member”™) shall receive a bona fide good faith offer (other than an offer
pursuant to Section 92 herzof) Tom an unaffiliated third party 1o purchase all (but not less than all)
of its Membership Interest, which such Member in good faith wishes to accept, it shall first give not
less than ninety (90) days prier writlen notice thersef to POMTOC which notice shail describe all

the terms and conditions of said cffer and identify the proposed purchaser (the "Notice"), and shall |

- ——-—constituteanirrevoraie oifer 15 el all tie Selling Member's Membership Interest to POMTOC on
the terms set forth in the Notice. Within forty (40) days afier its receipt of the Notice, POMTCC
shall give written notice to the Selling Member as to whether or not it has electad to purchase the
Selling Member's Membership Interest. Such purchase shall be made upon the t2rms and conditions
described in the Notice, within sixty (60) days afier receipt by it of the aforesaid notice from
POMTOC at a closing at the principal office of POMTOC or at such other place and date as the
Selling Member and POMTOC shall agrzs. At the closing, any indebtedness between POMTOC

oS

and the Selling Member shall be satisfied. 1n the event that such offer involves the payment of
consideration other than cash, POMTOC shall have the right to substitute for such consideration an
amount of cash which, unless otherwise agreed by the parties to the transaction, shall be determined
by an appropriate expert retained by POMTOC and rzasonably satisfactory to the Selling Member
and POMTOC, ]

‘ In the event that POMTOC elects 10 not purchase the Selling Member's Membership Interest
as herein provided, and subject to the last sentence of this Section 9 3, the Members other than the
Selling Member (the "Non-Selling Members") may purchase the Selling Member's Membership
Interzsst on the same terms as POMTOC could have purchased such Membership Interast pursuant
to this Saction 9.3; provided, however, that: (i) the Non-Selling Members shall have until fifry-five
(55) days afier POMTOC s receipt of the Notice to give written hotice to the Selling Member as to
whether or not they have elected to purchase the Selling Member's Membership Interest; (ii) the
purchase shall be made within sixty (60) days after receipt by the Selling Member of the notice of
purchase by the Non-Selling Members or al such other time as the Selling Member and the Non-
Selling Members shall agree; and (iii) the Non-Selling Members shall provide a single notice to the
Selling Member whether or not they intend to purchase. If the Manager(s) designatzd by a Non-
Selling Member vote against POMTOC's purchase of a Selling Member's Membership Interest, that
Non-Selling Member may not then participate in that purchase of the Selling Member's Membership
Interest {unless a majonty of the Managers voted against that purchase of the Selling Member's
Membership Interest).

Purchase by the Non-Selling Members pursuant to this Saction 9.3 shall be pro-rata based
on the Members rights to allocations and distributions from POMTOC.

1

In the event that neither POMTOC nor the Non-Selling Members elect 10 purchase the

Selling Member's Membership Interest as provided herein. the Selling Member shall be free, durin

the ninety (90) day period following receipt by it of the aforesaid rotice from the Non-Selli

' Members, to sell its Membership Interest to the unaffiliated third party, in the manner and at
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price set forth in the aforesaid Selling Member's Notice, provided that said purchaser execut2s and
delivers to POMTOC and each of the remazining Members, at or prior to the time of such transfer,
an agrzement 10 be bound by the terms and provisions of these Regulations and POMTOC's Articles
of Organization, and assume Member obligations and guarantees, as set forth in Section 3.6, and
following the purchase of the Selling Member's Membership Interzst the purchaser will be in
compliance with the requirements for a New Member set forth in Section 3 6 (h)={d). In the event

A

of such sale, any indebtedness of POMTOC held by the Selling Member shall b2 assumed by the

e

purchaser upen the closing of such sale and any indebtedness of the Selling Member held by

w

POMTOC shall be satisfied by the Selling Member upon the closing of any such sale hersunder

PLY S S

In.the.sventthat-the-Seling-MembersMembersiip Tneress s 1ol sold within such ninety (90 day
period, the sale of such Membership Interest shall once more become subject to all the provisions
of this Section 93,

Notwithstanding anything contained herein lo the contrary, no Member shall be entitled to
50 offer its Membership Interest hereunder more than once in any twelve (12} month period.

This Section 9.3 shall not apply to a transfar permitted pursuant to Saction 9.4,

Section 9.4  Original Member Transfer. Notwithstanding anything to the contrary
contained in Anticle X or elsewhere in the Regulations, CST, FS and OS ezach shall be entitled once
1o sell, transfer or assign its Membership Intersst (sach such instance being a "Transfer Right"). A
Transfer Right may be exercised in-a single; or series of related, sales, transfers, or assignments. A
Transfer Right may not be assigned or transferred. A Member shall provide POMTOC with written
notice which includes information describing the transfer and the Assignes, including any addidonal

information reasonably requested by POMTOC, at least 15 business days prior to the exercise of a
Transfer Right. The Assignee of a Mernbership Interest pursuant to this Saction 9.4 shall, prior to
the exercise of the Transfer Right, deliver to POMTOC and each Member an agreement to be bound
by the terms and provisions of these Regulations and POMTOC's Articles of Organization, and
assurme Member obligations and guarantees, as set forth in Section 5.6. No transfer pursuanti (o this
Section 9.4 shall occur unless and following the transfer of the Membership Interest, the New
Member will be in compliance with the requirements for 2 New Members set forth in Section 5.6
(M)={d). In the event of the transfer of 3 Membership Interest pursuant to this Section 9.4, any
indebtedness of POMTOC held by the Member exercising a Transfer Right shall be assumed by the
Assignee upon the consummation of such transfer, and any indebtedness held by POMTOC of the
Member exercising a Transfer Right shall be salisfied by the transfeming Member at the
consummation of the transfer.

Section 9.5  Defauli. If any Member {ails to perform any of its obligations hersunder,
viclates in any material respect the terms of these-Rzgulations or any agreement deliversd pursuant
hereto, or commits an act set forth in provisions (x).or {v). of thiz Section 9.5, and such action or
default is not cured within thirty (30) days after such Member receives written notice of the same
from POMTOC or one or more of the non-defaulting Voiing Members, then POMTOC shall have
the right to: (i) bring any proceeding in the nature of specific performancs, injunction or other

remady, it being acknowledgad that damages at law may be inadequate {or 2 default or threatened
brzach of thesz Regulations; (ii) bring any action at law by or on behalf of POMTOC or the non-

M



defaulting Member(s) as may be permitted in order to recover damages; (iii) require the defaulting
Member to sell all of its Membership Interest to POMTOC for a prics equal to the net book value
of such Membershxp Interest (determined pursuant to Section 9.2 hereof), and, other than &s to the
sale price, in accordance with the terms and conditions contained in Section 93 hereof less any
indebtcdn ess the Selling Member may have 10 POMTOC as if such Member had given notice of its

ntent to withdraw from POMTOC as of the time of notice of such default; er (1v) pursue any other
remedy it may have under applicable law. Without limiting the generality of the foregoing, the
designated rights of POMTOC referrad to above shall become effective upon: (x) the making of an
assignment for the ’oemﬁ“ of creditars, the filing of a petition under the U.S. Bankzuptcy Code or

under any simi r,stamte-oﬁlhe-l.lm&e.@staees-er—my tatetheretfror theadjudication of (he

Memberasa ba.n}c'upt or insolvent in proceedings fled against such Member under any such act pr

statute which is not dismissed within thirty (30) days; or (¥) any unlawful act causing damage to
POMTOC.

ARTICLE X

Emplavase: Comasnsation: Mastinzs: Bapks and Rasords: Financial Siatements

Section 10.1 Employees. The Managers in their sole discretion may employ and/o

T relain

such employees of POMTOC as the Managers after consultation with the General Manager shall
etermine om time to time.

Section 10.2 (Compensation and Reimbursement of Members. Except as expressly

provided for herein, or as determined by the Managers, no payment shall be made by POMTOC to
any Member for the services of such Member or any stockholder, director or employes thereof, and,
subject to the provisions of Section 7.3, none shali be entitled to any compensation or reimbursement

from POMTOC or any other Mamber for expenses incurved in connection with the business of
POMTOC.

Section 10.] Books of Account: Inspections. The books of account and records of
POMTOC (the “Books”) shall be kept and maintained at all times at the principal place of business

~of POMTOC or such other place as may be approved by the Managers. The Books shall show all

items of income and expense and shall be maintainad in accordance with generally accepted
accounting principles consistently applied, with such exceptions, if any. as shall be approved by the
Managers. Each Member shall have the right, upon one (1) day writien notice, during usual business
hours, to 2udit, examine and make copies from the Books. Such right may be exercised by any agent
or employee of such Member appointed in writing, and shall be at such Member's expense.

Section 10.4 Financial Siatements. The General Manager shall cause to be prepared and
furnished 1o each Member: (i) within twanty (20) days afier the end of each month, 2 statement of
operations of POMTOC f{or such month; (ii) within sixty (60) days afier the end of each fiscal year,

a balance sheet of POMTOC and related statements of income or loss and changes in ﬁnancxal

pasition a5 of the end of and for such year, audited by a firm of independent certified public

22
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accountants selected by the Managers: and (iii) such other {in

p-4=21 193]

wancial statements or other reports as
. the Mentbers or Managers shall request from time to time.

Section 10.5 Ma=efing nagers.
(a) Mestings:

() Apnnual. The Annual Mesting of the Manazers shall be held within
one hundred twenty (120) days of the close of the fiscal year of PQMTOC or at such other time and .

place, within or without the State of Flﬁnﬂﬂ%@e@é%%me
ﬁxs,d for the Annual Meeting shall be made within seven (7) days befora the date statzd in the notice
of that mezting. Notice of any changs of the date

ice

fixed for the Annual Meting shall be given tc all
Managers at least seven (7) days before the new date fixed for such meeting. 1f the Annual Meeting
is not held as herein provided, a Special Meeting of the Managers may be held in place thereof, with
the same force and effect as the Annual Meeting, and in such case all references in these

Regulations, except in this section, to the Annual Meeting of Managers shall be deemed to refer to

such Special Meeting. Any such Special Meeling shall be called and notics shall be given as
provided herzin.

(i1)  Regular. Regular Mzetings of the Managers may be held at such

places, within or without the Statz of Florida, and at such times as the Managers may determine

(iii)  Speasial. Special Mezatings of the Managers may be heid at any time
. and at any place within or without the State of Florida. Special Mestings of the Managers shall be
called by notice upon the written demand of the Managers appointed by Members holding mors than

twenty-five percent (25%) of the Membership Interests.

(b) Call. No call or notice shall be required for Annual or Regular Meetings of
Managers, provided that notice of the first Regular Meeting following the determination by the
Managers of the times and places for Regular Meetings shall be given to absent Managers.
Notwithstanding this provision, notice shall be given

) Of an Annual Meeting held other than at the principal cffice of
POMTOC;

(i)  1f contracts or transactions of POMTOC with interested persons,

agents, Members or Managers, or amendments to the Articles of Organization of POMTOC or to

thesa Regulations are 10 be considerzad at the mesting;

(iil)  If the meeting is to consider the resignation, withdrawal or expulsion
of a Member or Manager; or

(iv)  As otherwise required by law, the Articles of Organization of

POMTOC, these Reguiations. an operating agrsement or resolutions.

23



(c)> Waiver. Notics shall not be required if a written waiver of notice Is executed
by the Manager before or after the meeting. A waiver of notice need not specify the purposes of the
mesting unless such purpose is required to be stated pursuant to the Articles of Organization of
POMTOC or these Regulations.

(d) Quorum. Al any mesting of the Managers, a majority of the Managers
appointed by Voting Members then in good standing shall constirute 2 quorum. Any mesting may
be adjourned to such date or dates not more than ninety (3C) days afier the first session of the

p38=1y Lar avadiv

meeting by a majority of the votes cast upon the question, whether cr not a quorum is present, and

. . X et .
the mesting-may-be-held-as-adioumed-without TR IR

‘
(2) Vote, The Managers appointed by each Veting Member collectively posse
one vote, regardless.of whether one or both Managers attend a mesting. Only Managers will have
a vote. Subject to the voting provisions contained in Section 6.5, when a quorum is present at any
meeting, a majority of the votes properly cast by the Managers present in person shall decide any

question, unless otherwisz provided by law, the Articles of Organization or these Regulations.

H Consznl. Any action required or permitted to be taken at 2 meating of the
Managers may be taken without 2 meeting if all Managers entitled to vote on the matter consent 10
the actien in writing and the written consents are filed with the records of the mestings of the
Managers. Such consents shall be treated for all purposes as a vols al a meating.

il

ARTICLE XJ

Each Member represents and warrants to the other Members and 1o POMTOC, with respect
to itself and its business, a3 {cllows:

Section 11.1  Sianding. Such Member is a corporation duly organized, validly existing in
good standing under the laws of the state of its incorporation and qualified to conduct business in

Florida, with full corporate power and authority to provide its commitment to comply with these
Regulations and carry out the aclivities as contemplated hereby.

Section 11.2  Aumthonzaling, Enforceanility Eic. Such Mamber

's commitment to comply
with and be bound by these Regulations have been duly authonized by zal! necessary corporaie actier,
and is the valid and binding oblization of such Member, Such Mamber's commitment to comply
with these Regulations and its compliance pursuant thereto will not conflict with or result in 2 breach
of the provisions of its charter documents or any material agreement to which it is a party or the
tarms of any order, writ, injunction, decrze, law, statute, rulz or regulation applicadle to it, or
interfers with or adversely affect the ability of POMTOC te carry on the business of such Member,
substantially on the same basis as herstofore conducted.
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Section 11.3  Tirle. Such Member has good and markatable title to all of its assets, leases
and properties ta be contributed to POMTOC pursuant herato, £ee and clear of all adverse claims

and encumbrances, except as set forth on the instruments of assumption provided to POMTOC.

Section 11.4  Litigarign. There are no suits, actions cr governmental proceedings pend
or 1o the best of such Member's knowledgzz, ihreat,.zcd, against or relating to the business of
Member which may materially and adversely affect such business or any of its prsr*em\.s or assats.
To the best of such Member's knowledge, neither it nor its business has engaged in any activity or
omitted to tak2 any action, as a rzsult of which it is in violation in any material respect of any law,
ryle, reculation .stanita .order~iniunet

rder~iniunetron-or-decrse 0TIy OMiS TEqOil SMent CL any COunt of

governmental or reculatory body, applicable to it or its properties, business or emgloyee benefit
plans or labor practices.

ection 11.5 (onsents. Each Member and its business has all consents, permits,
appointmema, approvals, licenses, certificates and franchises necessary for the cpe-a:ion of such
business and the continuing operation thereof by POMTOC on substantially the same basis

Section 11.6 Disclosura. To the best of such Member's knowladge, thers is no materia! fact
rzlating to its business, or the assets, operations or prospects of the Member which has not been
disclosed in writing 1o the other Members or otherwise known 1o them.

Section 11.7 Sacurities Act, Eic. The Membership Interest that was acguired by sach
Member, or that will be acquired by any New Meamber pursuant hereto, is being acquirad for its o

account, for investment and not with a view loward any public offzring thereof, within the me
of the Securities Act of 1933, as amended (the “Securities Act”). Such Member acknowledgss th
its Membership Interest has not been registersd under the Securities Act or any state's swmz’es
laws, that POMTOC is under no obligation to so register such Membership Interest, and that in the

absence of such registration, or an exemption therzfrom, such Membership Interest may be required
to be held for an indefinite period of time.

ARTICLE XII

Section 12.1 Eyenis Causing Dissolution. POMTOC shall be dissolved and its affai
wound up upon the occurrence of any of the following events:

(2) the sale, exchange, or other disposition by POMTOC of all or substantially
all of its assets; provided, however that if in conrection with such sale or other disposi*icn,
POMTOC receives a promissory note or notes evidencing all or a part of the purchase price of such

property, POMTOC shall not be dissolved until such promissory note(s) is (are) satisfied, sold or

otherwise disposad of, or
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(b).  the determination in writing by the Voting Members that POMTOC shall be
dissolved.
POMTOC shall not be dissolved by t ne death, resignation, withdrawal, bankruptcy or dissolution
of a Member.

Section 12.2 Winding Un. 1f POMTOC is dissolved. taen the Senior Manager shall
nroceed with dispatch and without any unnecessary delay o cause the sale of or otherwise liquidate
all property of POMTOC.

Section 12.3  Application of Assets in WindingIlp. In winding up POMTOC, after paying
or making provision for payment of all of its liabilities and paying all other costs and expenses
incurred in connection with winding up and terminating POMTQC, the Senior Manager shall
distribute the remaining net proceeds and liquid assets among the Members in the manner specified

in Article VII.

Section 12.4 Nagative Canital Accounts. 1f, afer the allocation of the income, gam;,
losses, deductions and credits from a Terminating Capital Transaction and the distribution of the
Capital Proceeds from the Terminating Capital Transaction among the Members, and upon final
liquidatien of POMTOC, the Capital Account of any Member is negative, the Member shall not be
obligated to restore the negative balance in its Capital Account,

Section 12.5 Termmpation. POMTOC shall temninate, 2xcept for the purpose of suits, cther
proczedings, and appropriate action as provided in the Act, when all of its property shall have been
disposed of and the net proceeds and liquid assets, after saiisfaction of liabilities to POMTOC
creditors, shall have been distnbuted among the Members. As soon as practiczbls afler the
termination of POMTOC, the Senior Manager shall cause Articles of Dissolution to be filed with
the Secretary of State. The Senior Manager shall have authonty te distribute any POMTOC property
discovered after dissolution, convey rea!l estate, and take such other action as may be necessary on
behalf of and in the name of POMTOC.

ARTICLE XIII

These Regulations may not be amended or modifizd by the Members without the consznt of
all Voting Members.
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ARTICLEXIV

Miseellanane Pravisiang

Section 14.] Naticas. All notices, including demands, consents, approe 'ais or other

communications provided for in these Regulations or required by law shall be deliverad personall

by overnight delivery service (a.g., Fe defal Express or DHL) or private courier servics or sent by
certified or registered mail, retumn receipt requested, first class postage przpaid, addressed to the

o
Member at &he address for nofxvs on file w;m ?’OM"‘ OC Tmp yﬁnods sha | commence on the date

a notice dc‘wefcd by courier, or on the date ofre ezp tofa commed fac;xmxle ﬂmy notice sent by
mail which is required to be given within a stated period of time shall be considered timely 'if
postmarked before midnight of the last day of such peried. Notices given by counsel {for any

Member shall be deemed valid notices if addressed and sent in accordance with the provisions of this
section. '

Section 14.2 Integration. These Regulaticns sets forth all (and is intended by all par'ies

hersto 10 be an integration of all) of the promises, agreements, conditions, undersiandings, warranties

and representations among the parties hereto with raspect to POMTOC, POMTOC's business and
the property of POMTOC, and there are no promises, agreements, ceonditions, understanding,
warranies, or reprasentations, oral or written, express or implied, among them other than as set forth
herein.

Section 14.3 GQ__.mLIL,.La_‘L It is the intention of the parties that all questions with

espect

to the construction of these Rezulations and the rights and liabilities of the parties hersio ha lbe
determined in accordancs with the laws of the State of Flonida.

Section 14.4 Binding Effect. These Regulations shall be binding upen, and inure to the

benefit of, the parties hereto and their respective heirs, executors, administrators, personal and legal
representatives, succassors and assigns.

Section 14.5 Arbiiration. Any dispute or controversy arising under the Articles of
Organization or these Regulations, or the conduct of the business and affairs cf POMTOC, shall be
sentled by arbitration in Miami-Dade County, Florida, by a panel of not less than three (3) arbitrators
with reasonable knowledge of maritime terminal operations, in accordance with the rules then in
effect of the American Arbitration Association, and judgment upon any award rendersd by such
arbitration shall be final and binding and may be enterzd in the highast court, stats or federal, having
juﬁ:dicticn Notwithstanding the foregoing, any Member shall be entitled 1o 52 k quxta‘a‘.
in any coun having junsdiction, to enjoin or prevent any breach or t’ﬂ“a 2ne
Regulations, lo the extent that it 15 lawfully entitled to the same.

Section 14.6  Savipgs Clause. Notwithstanding anv&"ung 1 the conirary contained herein,
it is the intent of the Members herzto that should any provision. lerm. or condition contained herzin

be contrary to iaw (present or future), or affect the status of POMTOC as a limited li a‘mmy company

under the laws of the State of Florda, or affest POMTOC's 1ax status so that it is taxed as a
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corporation rather than as a pastership, then that provisior, term or cond
.and void ab initio, however, such shall not affect the validity and enforceability of t

cunterparts, each of which sh
onstitute one and the same insTument.
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Exhibit D to Complaint

2nd REVISED PAGE

TARIFF NO. 010
EFFECTIVE: FEBRUARY 5, 2000 |

SECTION EIGHT

CONTAINER CRANE FACILITY
FMC SUBRULE: 34-D05

i CONTAINER GANTRY CRANE FACILITY
il Any authorized stevedore {crane user) wishing to use container gantry
i| crane(s), inciuding all attached and ancillary parts and equipment
I| [hereinafter referred to as "crane(s)”] shail make application for crane(s)
|| rental use 12 hours prior to start-up time. Such applications shail specify
the date and time of proposed use, the estimated length of use and
{| number of cranes needed. The crane user shall return the cranefs)
I| without delay, upon completion of his operations.

| The crane user shall provide all necessary operators and perform ail

Il st ring required in connection with container cranel(s) use.
I stevedoring req {s) CONTAINER

GANTRY
CRANE RULES
AND
REGULATIONS
c

il When the crane(s) is/are ordered but not used, and orders are not
il modified or canceled within 6 hours, standby time for maintenance
I} personnei will be assessed at the current labor rates, subject 1o a
i| minimum charge of two hours straight time or four hours overtime.

i| Any incurred cost is the responsibility of the user; such as balance of
|| guarantees, meal hours, or any other costs not covered under rentai fee
|| or start-up and secure.

It shall be the ship s responsibility to stow all of its cranes in an offshore
position prior to the time that the container gantry cranes are put into
i} service.

il In the event that it is necessary to use the ship’s cranes for any reason

I| while the container gantry cranes are still in use at any time prior to the
container gantry cranes’ compiete removai from the vessel, the
container gantry cranes shall have the absolute right of way and all
movements of the ship's cranes will be subservient to the container
gantry cranes’ movements and operations. Accordingly, it will be the

il responsibility and obligation of the ship and its stevedores to keep a
proper lookout and to ensure that the movements or operation of the
ship’s cranes do not interfere with the operations or movements of the
container gantry crane.

The ship will not begin to move its cranes into sea position until after the
container gantry crane has fully completed its operations and
movements and is fully clear from the ship and its cranes.

| it shall be the stevedore s responsibility to assure that the ship is aware
of and complies with its responsibilities to stow and operate its cranes in
conformance with these regulations.

ISSUED BY
MIAMI-DADE COUNTY SEAPORT DEPARTMENT



2nd REVISED PAGE 28|

TARIFF NO. 010

EFFECTIVE: FEBRUARY 5, 2000 |

SECTION EIGHT

CONTAINER CRANE FACILITY
FMC SUBRULE: 34-D05

| —_FOR EXPLANATION OF SYMBOLS, SEE PAGE O-A(AFTERTITLEPAGE) |

{ISSUED BY
MIAMI-DADE COUNTY SEAPORT DEPARTMENT



Exhibit E to Complaint

GOO DWW IN PR O cT ER Goodwin Procter wie T 202 346 4000
Counsellors at Law £ 202.346 4444
901 New York Avenue, N W goodwinprocter com

Washingtorn, D C 20001

August 18, 2005

ALL BY FEDERAL EXPRESS —

PRIORITY OVERNIGHT DELIVERY

Mr. Christopher Morton Mr. Arthur C. Novacek
Vice President President & CEO

P&O Ports Florida Eller & Company, Inc.
1007 North America Way 701 S.E. 24™ Street

Suite 310 Fort Lauderdale, FL 33316
Miami, FL 33132

Mr. Jorge P. Rovirosa Mr. Robert Scavone
Executive Vice President Executive Vice President
Farovi Shipping Corporation P&O Ports North America Inc.
125 N. East 9™ Street 99 Wood Ave. South
Miami, FL 33132-1798 Iselin, NJ 08830
Gentiemen:

We are writing to you in your capacities as Managers of the Por® of Miami Terminal
Operating Company (“POMTOC”) and/or as representatives of the individual members of
POMTOC.

We represent Ceres Marine Terminals Inc. (*“Ceres”) and 1ts wholly owned subsidiary,
R.O. White & Company Inc. (“R.0. White Co.”), which holds a permit to operate as a stevedore
at the Port of Miami (“Port”). We write to make sure that there is no misunderstanding
concerning Ceres’ and R.O. White Co.’s position and intentions with respect to R.O. White Co.’s
right to perform stevedoring services for the vessels in the NYX Line and Hapag Lloyd
Container Line South America service which call at the POMTOC terminal at the Port. The
relevant background includes, inter alia:

POMTOC, its members, and the Port are all “marine terminal operators” for purposes of
the Shipping Act of 1984 (“Shipping Act”). §3(14).

The agreement establishing POMTOC was filed with Federal Manitime Commission
(“FMC”) under the Shipping Act. That Act prohibits the parties to the filed POMTOC
agreement from operating in a manner that is beyond the scope, or contrary to the terms,
of that agreement.1

! FMC Agreement No. 224-200616; Shippmg Act §§10(a)(2-3).

e
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Each of the parties to the POMTOC agreement operates, individually or through a joiat
venture involving another party, as a stevedore at the Port of Miami. However, the filed
POMTOC agreement specifically excludes stevedoring from the purnose and business of
POMTOC. §1.2.

The Shipping Act does not confer immunity from the antitrust laws for the POMTOC
. o s . . . 2
parties’ activities or agreements involving stsvedoring.

POMTOC’s agreement with the Port recognizes that the Port retains the exclusive nght
and discretion to assign all berths and cranes at the Port, including within the POMTOC
; .
L

POMTOC to abide by the terms of the Port’s Tariff No. 10. Art. XVIIL

The Port’s Tariff No. 10 provides for use of the Port’s container gantry cranes by “[alay
=) J JooLai~dd
authorized stevedore.” Item 550.

Except in unusual circumstances, it is the vessel operator’s right to select the stevedors
that will work its vessels. This is not only the custom and practice of the industry, out a
legal right that has repeatedly been enforced by the FMC and courts.”

The right is especially strong in the case of vessels calling the POMTOC terminal,
because POMTOC is the only public user terminal for container vessels at the Port of
Miami. For the vast majority of container operators, this means that, if they are
precluded from selecting their stevedore at POMTOC, they are precluded from selectin
their stevedore at the entire Port. The Port is 2 major port and plays an important role in
United States foreign trade.

NYXK Line and Hapag-Lloyd Container Line have informed POMTOC, inclucing via
letters of June 21, 2005 and July 22, 2005 to Mr. Fred Castonguay, POMTOC’s Senior
Vice President and General Manager, that they want to exercise their right as vessel
operators and engage R.O. White Co. to stevedore their South America service vessels at
the POMTOC terminal.

R.O. White Co. is fully qualified and able to perform such stevedoring services at the
POMTOC terminal. R.O. White Co. holds a permit to stevedore at the Port, and has
entered into a lease with the Port for office space and for an area to store its stevedoring
equipment. As noted, R.O. White Co. is a wholly owned subsidiary of Ceres. Ceres, a
wholly owned subsidiary of NYXK Line, is a large and well-established company that

Shipping Act §7(a)(2). Given the explicit exclusion of stevedoring from the purpose and business of th
agreement, the parties cannot have a reasonable basis to conclude that such agreements or activities are
pursuant to the filed agreement.

The Port’s tariff (Item 530) recognizes that stevedoring functions can directly impact the vessel and 1its
operations, and that there needs to be a close working relationship between the vessel and “its stevedores” —
factors which (among others) support the vessel operator’s right to select the stevedore,

Wy
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performs stevedoring and/or terminal services at 13 ports in the United States and
Canada.

Notwithstanding the attempt by NYK and Hapag to assert their right to select R.O. White
Co. to stevedore their ships, and notwithstanding R.C. White Co.’s qualification and
ability to do so, POMTOC and its members have, to date, refused to allow R.O. Wkite
Co. access to the POMTOC terminal to perform stevedoring for NYK and Hapag. As
viewed by Ceres and R.O. White Co., the decision to refuse — taking the form of both 2
direct rejection and a failure to respond to R.O. White Co.’s requests — has beer made
and communicated to Ceres and R.O. White Co. (i) oy POMTOC the entity acting
through its Senior Vice President and General Manager (a POMTOC employee) as well
as through employees of POMTOC parties acting in their capacity as POMTOC officiels.
(ii) by the parties to the POMTOC agrsement acting collectively and (iii) by the parties to
the POMTOC agreement acting individually. Among otner things, it is Ceres” and R.C.
White Co.’s information and belief that:

As summarized in a January 26, 2005 e-mail from Mr. Thomas Simmers, Ceres’
President and CEO, to Mr. Christopher Mortor, on that date Mr. Morton, acting in.
his capacities as Senior Manager of POMTOC and an emplovee of a POMTOC
member, informed Mr. Simmers that POMTOC would refuse to permit Ceres to
perform stevedoring services at POMTOC even after Ceres became properly
credentialed. While Mr, Morton responded that the e-mail “doss not correctly
summarize my remarks” and that the issue would be discusssd at the “next
monthly POMTOC member meeting,” no further response was received from

Mr. Morton.

In February 2005, Mr. Simmers also spoke with employees of the POMTOC
members, Mr. Arthur Novacek, Mr. Jorge Rovirosa and Mr. Robert Scavone,
concerning Ceres’ access to the POMTOC terminal to perform stevedoring for
NYK and Hapag. They rebuffed Mr. Simmers, questioning Ceres’ legal right to
access the terminal.

On April 20, 2005, following finalization of Ceres’ acquisition of R.O. White Co.,
Mr. Simmers again spoke with Mr. Scavone; but Mr. Scavone responded as
before.

By letter of June 21, 2005 from Mr. R. O. White to Mr. Castonguay, POMTOC
was informed that R.O. Whits Co. had been nominated by NYK and Hapag to
provide stevedoring services to the vessels in their South America service.
Although Mr. Castonguay acknowledged in an e-mail dated July 7, 2005 that he
had received the letter, to date neither Mr. Castonguay nor any other
representative or member of POMTOC has responded substantively to that ietter.

By letter of July 22, 2005 to Mr. Castonguay from Mr. William Payne and
Mr. John Nardi, NYX and Hapag-Lloyd confirmed and reiterated their position,
as stated in the above-mentioned June 21, 2005 letter, that R.O. White Co. should

ik <5
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be allowed access to the POMTOC terminal so that it can begin providing
stevedoring services to their vessels. To date, there nas been no response to that
letter or to the June 21 letter

The ships in the NYK/Hapag South America service have been calling POMTOC since
March 2005. NYK and Hapag have been, and continue to be, denied their right to use
R.O. White Co. to stevedors those ships; and R.O. White Co. has been, and continues o
be, denied its right to provide such stevedoring services.

In contrast to the denial by POMTOC and 15 members of the right of NYX and its
subsidiary R.C. White Co. to have R.O. White Co. perform stevedoring for NYK and the
containership operator with which NYX shares vessels, POMTOC has allowed access tc
its terminal by another stevedore, APM Terminals, in order to provide stevedoring
services to the containership operators with which APM’s corporate parsnt, Maersk
Sealand, shares vessels.

It is Ceres’ and R.O. White Co.’s belief that, unless R.O. White Co. is immediately
allowed access to the POMTOC terminal to perform stevedoring, the circumstances described
above would give rise to numerous and ongoing violations of both the Shipping Act and the
antitrust laws, as follows:

1. POMTOC has unrsasonably refused to honor NYX and Hapag’s designation of
R.O. White Co. as the stevedore of the vessels in their South America service and R.C.
White Co.’s request to POMTOC to perform the stevedoring of those vessels, with the
result that POMTOC the entity, a marine terminal 1!

operator, will have violated and will
continue to violate the following provisions of the Shipping Act among others:

1 Section 10(b)(10) — made applicable to POMTOC by Section 16(d)(3) -
which prohibits unreasonable refusals to deal;

(i1) Section 10(d)(1), which prohibits the failure by a marine terminal operator
to establish, observe and enforce just and reasonable regulations and practices;
and

(iif)  Given POMTOC’s authorization to APM Terminals to stevedore vessels
at POMTOC, POMTOC’s refusal to permit R.O. White Co. to stevedors NYK
and Hapag vessels also will have violated and will cortinue to violate

Section 10(d)(4), which prohibits undue or unreasonable prefersnces.

2. The parties to the FMC-filed POMTOC agreement, which are marine terminal
operators, will have individually violated and will continue to violate the Shipping Act
provisions identified in point 1 for the reasons stated in point 1. In addition, by agreeing
to refuse and refusing to permit R.O. White Co. to stevedore the NYK and Hapag vessels
at POMTOC, even though the POMTOC agreement by its terms excludes stevedoring
from the purpose and business of the POMTOC, the parties to the POMTOC agreement,

I
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as well as POMTOC, will have violated and will continue to viciate the foliowiag
additional provisions of the Shipping Act among others:

() Sectior 10(a)(2), which prohibits marine terminal overators from
operating under an uniiled agreement; and

(i1) Section 10(a)(3), which prohibits marine terminal operators that ars parties

to a filed agreement from operating except in accordance with its terms.

3. The parties to the FMC-filed POMTOC agreement will have violated and will
continue to violate the antitrust laws in that (1) taey have conspired with each other and
with POMTOC to violate the Sherman Act’s prohibition against conspiracies in restraint
of trade, including tying arrangements, by agreeing that POMTOC will require that
carriers that call at the POMTOC terminal must use ong of POMTOC’s members for
stevedoring services and (ii) have conspired to violate the Sherman Act’s prohibition
against monopolization and conspiracies to monopolize by that same conduct.

4, POMTOC the entity (i) will have violated and will continue to violate the
Sherman Act’s prohibition against conspiracies in restraint of trade, including tying
arrangements, by requiring that carriers that call at the POMTOC terminal must use one
of POMTOC’s members for stevedoring services, and (i} will have violated and will
continue to violate the Sherman Act’s nrohibition agzinst conspiracies in restraint of trads
and conspiracies to monopolize by the conspiracies with its members that are described

in point 3 above.

tis Ceres’ and R.O. White Co.’s additional belief that the Port — which 1s a marine
tarminal operator and is the owner and lessor of the POMTOC premises ~ would itself be 1n
violation of many of the above-referenced provisions of the Shipping Act should it fail to require
POMTOC to give R.O. White Co. access to POMTOC, the only public user container facility at
the Port, pursuant to a designation of R.O. White Co. as stevedore by NYX and Hapag Lloyd.

We trust that with this explanation of the relevant background events and the governing
legal requirements, POMTOC will promptly cooperate with R.O. White Co. to comply with the
designation of R.O. White Co. by NYK and Hapag Lloyd as stevedore at Miami of the vessels in
the NYK/Hapag South America service. Itis Ceres’ and R.O. White Co.’s intention to enforce
that designation by all legal means available should that prove necessary.

Sincerely YOUss,

. £
WF S

£ s

[ S

, Robert 'f Basseches

Vod 3T &2
David B. Cook

cc: Mr. Charles A. Towsley (by Federal Express ~ Priority Overnight Delivery)
Mr. Fred Castonguay (by Federal Express — Priority Overnight Delivery)
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November 185, 2005
Exhibit F to Complaint
BY HAND DELIVERY Notg: In order to avoid potential confusion, the first
four lines on page 2 of this exhibit have been redacted.
C. Jonathan Benner, Esq. They resulted from a word processing error that
Troutman Sanders LLP duplicated the last four lines on page 1.
401 9th Street, NW
Suite 1000
Washington, DC 20004-2134
Joseph O. Click, Esq.
Blank Rome LLP
Watergate
600 New Hampshire Ave., NW
Washington, DC 20037
Matthew J. Thomas, Esq.
Troutman Sanders LLP
401 9th Street, NW
Suite 1000
Washington, DC 20004-2134
Re: POMTOC

Gentlemen:

This responds to your request at our meeting of November 3, 2005 for “clarification” of the

position and intentions of Ceres Marine Terminals Inc. (“Ceres”) and its wholly owned

subsidiary, R.O. White & Company Inc. (“R.O. White”) on the matters identified in our letter of
August 18, 2005 to the managers and members of your client, the Port of Miami Terminal
Operating Company (“POMTOC”).

A. Stevedoring The NYK/Hapag South America Shins

Our August 18, 2005 letter addressed POMTOC’s refusal to allow R.O. White to perform
stevedoring services for the vessels in the NYK Line and Hapag Lloyd Container Line South
America service for which POMTOC functions as a “marine terminal operator” under the
Shipping Act of 1984. With all due respect, we do not see how there could be any need for
clarification concerning R.O. White’s intentions in that regard, given, inter alia, R.O. White’s
June 21, 2005 letter to POMTOC’s Senior Vice President and General Manager (specifically
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referenced in our August 18 letter) which spelled out those intentions in detail. Nevertheless, in
response to POMTOC’s questions, please be advised as follows:

1. You stated that POMTOC is unclear as to whether R.G. White would move containers
between the NYK/Hapag vessels and a place of rest on the POMTOC terminal. As specifically
stated in R.O. Whaite’s June 21 letter, POMTOC will continue to function as the marine terminai
operator for the NYK/Hapag ships. Necessarily, then, R.O. White will move containers between
the ships and a point of rest on POMTOC’s terminal, as the June 21 letter identifies

Contrary to POMTOC’s position as you conveyed it, this fact does not require or warrant a
complex commercial negotiation between R.O. White and POMTOC before R.O. White can
stevedore the NYK/Hapag vessels. R.O. White is entitled to commence this function
immediately (and should have been allowed to do so months ago).

e The use of the terminal area as the container’s point of rest is part of the marine terminal
services that POMTOC provides to NYK/Hapag and, as such, is paid for as part of the
marine terminal rates that POMTOC charges NYK/Hapag, as POMTOC’s tariff
identifies. Given this, POMTOC cannot reasonably or lawfully impose a duplicative
charge on the carriers’ contractor-stevedore based on the fact that the terminal is the pomnt
of rest. Nor can a claimed right to impose such a charge be used as an excuse for a
protracted commercial negotiation that would only delay this matter further.

e R.O. White’s position in this regard is consistent with, and supported by, POMTOC’s
rules and practice concerning the terms on which truckers access POMTOC’s terminal to
pick up and drop off containers. Under POMTOC s tariff, all charges — including gate
charges — are assessed against the steamship line (Rule 34.3, Item 4; Rule 34.5).
Because the steamship line is responsible for paying POMTOC’s gate charges, POMTOC
does not (and legally could not) require the trucker to pay an additional charge for the
ability to enter and traverse the terminal between the gate and the place where the -
container is picked up or dropped off. There is similarly no basis for POMTOC to charge
R.O. White for the ability to enter and traverse the terminal between the container’s point
of rest (use of which is paid for by the steamship line) and the berth/cranes (which are
exclusively controlled by the Port).

o In addition, R.O. White’s position is consistent with, and supported by, the fact that
POMTOC does not impose a charge on other stevedores who enter and traverse
POMTOC’s terminal in order to move containers between a vessel and point of rest.
This includes, for example, Eller-ITO Stevedoring Company, LLC — a separate legai
entity which is not a member of POMTOC and whose stevedoring business is excluded

! See POMTOC Terminal Tariff No. 200: Rule 34.3, Item 1; Rule 34 .4, Items 17-18; Rule 34.5
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from the lawful business of POMTOC under FMC Agreement No. 224-200676-03
(Article 1.2).

The foregoing is not to say that R.O. White has completely ruled out the possibility of making
some form of payment to POMTOC in connection with its stevedoring of the NYK/Hapag ships.
Although not legally required, in the interest of resolving this matter R.O. White would be
willing to talk with POMTOC about reimbursing bona fide, additional out-of-pocket costs

(if any) that POMTOC incurs as a direct result of R.O. White’s performance of such stevedoring,
such as the cost (if any) of software modifications necessary to allow R.O. White to input and
retrieve data from the Spinnaker system, as described in R.O. White’s June 21 letter. However,
this would be in the nature of a technical accounting rather than a major commercial negotiation.

2. You stated that POMTOC questions why R.O. White does not stevedore the NYX/Hapag

ships by using the APM terminal or Seaboard Marine terminal as the containers’ point of rest. It
is difficult to believe that POMTOC advances this question seriously. Among other things:

s Because POMTOC is the marine terminal operator for the NYK/Hapag South America
vessels, the containers on those vessels must — by definition — be stevedored to/from a
place of rest on POMTOC’s terminal. To suggest otherwise is a non sequitur.

s Itis doubly a non sequitur given the fact that POMTOC is the Port’s “only pubiic, multi-
user cargo terminal,” as recognized by POMTOC in the Port of Miami’s 2005 Official
Directory (p. 23).

3. Moving the container between the vessel and a point of rest on the terminal is part of an
ocean common carrier’s transportation obligation to its shippers under the Shipping Act, as the
FMC has repeatedly recognized. Except in unusual circumstances, the ocean carrier has a legal
right to select the stevedore with which it will contract to perform that portion of its
transportation obligation, as the FMC has also repeatedly recognized. It would be difficult to
conceive of circumstances in which that right could be stronger than it is here. Among other
things, as referenced above and/or in our August 18 letter:

» POMTOC is the only public user terminal at the Port of Miami. For the vast majority of -
container operators, if they are precluded from selecting their stevedore at POMTOC,
they are precluded from doing so anywhere at this important U.S. port.

» The Port — not POMTOC — controls the berths and cranes used 1n connection with
POMTOC’s marine terminal operation. The Port’s tariff provides that any authorized
stevedore can use the cranes; and POMTOC’s lease with the Port requires it to abide by
the tariff.

» POMTOC does not provide, or contract with stevedores to provide, stevedoring services
for the ocean carriers for which it provides marine terminal services. The carriers do.
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o Indeed, the FMC-filed agreement establishing POMTOC specifically excludss the
stevedoring business of POMTOC members and their affiliates from the purpose and
business of POMTOC.?

In these circumstances, the members of POMTOC and their affiliates — 1 their individual
capacities and without collusion — are free to compete with other licensed stevedores for the
stevedoring business of the carriers calling POMTOC. But they are not free, and in fact are
prohibited by the Shipping Act and antitrust law provisions cited in our August 18 letter, from
using POMTOC as a device to exclude other stevedores from competing for that business, by
having POMTOC condition a carrier’s use of the only public container terminal at the Port on
use of a POMTOC member or affiliate as stevedore. Yet as Ceres and R.O White understand 1%,
that is precisely what POMTOC and its members are doing today.?

In sum, with respect to stevedoring the NYK/Hapag South America ships, it 1s the position of
Ceres and R.O. White that (i) this matter has already dragged on far too long, as documented in
our August 18 letter; (il) NYK/Hapag’s legal right to use R.O. White as their stevedore, and R.O.
White’s legal right to perform that function, cannot and should not be further delayed by a
POMTOC demand that Ceres/R.O. White enter into a complex commercial negotiation that is
inconsistent both with POMTOC’s statutory obligations and with the structure of POMTOC’s
terminal charges and its treatment of truckers and other stevedores (see above); and {iii) R.O.
White should immediately be allowed to commence stevedoring the NYK/Hapag ships as
outlined in its June 21 letter to POMTOC,

B. Longer Term Issues Going Bevond Stevedoring

Any future plans of Ceres/R.0. White that are limited to performance of traditional stevedoring
services (such as the type of services identified in the June 21 letter concerning the NYK/Hapag
ships) would, legally and logically, be governed by the same iegal analysis as above.

As discussed at our meeting, however, while the above dispute has dragged on, Ceres/R.O.
‘White have been considering longer term possibilities at the Port which would go beyond
stevedoring and include the provision of marine terminal services. This could take various
forms, possibly including becoming a member of POMTOC pursuant to Article 9.5 of the Port’s
lease agreement with POMTOC, or possible development of Ceres/R.O. White’s own marine
terminal.

As to these longer term issues that go beyond stevedoring, Ceres/R.O. White would agree that
there is a need for a commercial negotiation, not only with POMTOC, but also with the Port.
Ceres/R.O. White propose that such discussions commence promptly.

By acknowledging that there is a valid commercial component to such negotiations, we in no
way imply that they would not involve regulatory issues as well. To the contrary, issues might

* EMC Agreement No. 224-200616-03 (Article 1.2).

3 Stevedoring at POMTOC is being limited to Florida Stevedoring , Inc. (a member of POMTOC) and Eller-ITO

Stevedoring Company (a company owned and controlled by the other three members of POMTOC).



GOCDWIN: PROCTER

-
i

arise concerning the Shipping Act duties of POMTOC’s mermbers to deal reasonaoly with
qualified entities seeking to become a party to their agreement, and possibly also concerning
whether current competitive and economic conditions justify continuation of POMTOC’s
monopoly over public user marine terminal facilities at the Port. Ceres/R.O. White are
committed to pursuing the commercial discussions diligently and in good faith, but necessarily
must reserve their positions on those or any other regulatory issues that may possibly become
relevant.

In closing, we stress Ceres/R.O. White’s position that the longer term issues going beyond
stevedoring are entirely distinct from the stevedoring issues discussed 1n Part A above, which
must be resoived without further delay, as required by the Shipping Act and antitrust provisions
identified in our August 18 letter.

If the issue of stevedoring the NYK/Hapag ships is not satisfactorily resolved by
November 30, R.O. White will be forced to consider appropriate action to enforce its (and the

vessel operators’) legal rights.

Very truly yours,

"Q?Mj;b& 'éywm

Robert T. Basseches
David B. Cook

cce: Mr. Charles A. Towsley (By Federal Express)’

ok
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November 30, 2005

BY HAND DELIVERY

Robert T. Basseches, Esquire
David B. Cook, Esquire
Goodwin Proctor LLP

901 New York Avenue, NW
Washington, DC 20001

Gentlemen:

Thank you for your letter of November 15, 2005, regarding the intentions of your client,
Ceres Marine Terminals, Inc. (“Ceres”) and its subsidiary, R.O. White & Co. Inc. (“R.O.
White”) with regard to the Port of Miami Terminal Operating Company (“POMTOC”), a
privately leased marine terminal in the Port of Miami (“Port”). POMTOC has asked that we
respond to your letter on its behalf.

Your letter addresses two issues: first, a demand that R.O. White be allowed to operate
in and make use of POMTOC’s leased terminal for the stevedoring of vessels for Ceres’ parent
company NYK Line (“NYK”) and its vessel sharing partner, Hapag Lloyd Container Line
(“HLCL”), and, second, certain “longer term issues,” including potential POMTOC membership
for R.O. White. We address each of these topics below.

R.O. White’s Proposed Operations Inside POMTOC’s Leased Facility

You have conveyed R.O. White’s demand that it be allowed to operate inside the
POMTOC terminal, moving cargo between POMTOC’s container yards and NYK/HLCL
vessels. POMTOC has no objection to, or control over, R.O. White’s provision of stevedoring
services for vessels in the Port. However, POMTOC’s facility does not contain any vessel berths
or container cranes; all of the Port’s berth areas and container cranes are outside POMTOC’s
leased premises, are controlled entirely by the Port, and POMTOC in no way restricts access to
these public areas. Your demand that R.O. White operate inside POMTOC’s leased facility,
staging and storing boxes in POMTOC’s container yard on the terms you set forth, is
unacceptable to POMTOC. We have no doubt that Ceres would decline a request by POMTOC
or any of its principals to make use of a Ceres facility on similar terms.

ATLANTA » HONG KONG = LONDON » NEW YORK = NORFOLK * RALEIGH
RICHMOND * TysonNs CORNER * VIRGINIA BEACH * WASHINGTON, D.C.

#1019441v.6
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ATTORNEYS AT LAW

A LIMITED LIABILITY PARTNERSHIP

November 30, 2005
Page 2

POMTOC is not a “public” marine terminal. It is, rather, a private facility operating on
land leased from Miami-Dade County.

POMTOC’s lease agreement with Miami-Dade County provides POMTOC with
exclusive use of the facility; the POMTOC lease with the County states clearly, in several
articles, that the POMTOC facility shall be operated and maintained “for the use of its
members.”

Based on your letters, it appears that R.O. White, unlike the POMTOC members, has
made little or no investment in the Port’s infrastructure, much less improvements to that
infrastructure. Nor has it apparently made any investment in attracting new business to the Port,
or developing a container yard in which to stage and store cargo. While NYK and Hapag may
prefer other stevedores, that preference does not compel POMTOC to cede the use of its terminal
facilities.

Accordingly, your demand that POMTOC simply allow R.O. White to use the POMTOC
facility on an “out-of-pocket cost” basis without bearing any of the investment, commitment and
potential liabilities that the POMTOC members have shouldered in developing and operating the
terminal is unfair to POMTOC, would establish a ruinous precedent for POMTOC’s operations
and is, as noted above, commercially unacceptable.

Other “Longer Term Issues”

In your letter, you mention that Ceres and R.O. White are now in the process of
“considering longer term options at the Port.” These options include Ceres/R.O. White seeking
POMTOC membership. POMTOC will carefully consider any proposal that appears to meet
POMTOC’s criteria for membership, as approved by the Port. We believe your client is fully
acquainted with these requirements, given Mr. Simmers’ former position as an executive of a
POMTOC member company.

1019441v6
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November 30, 2005
Page 3

If you have any questions regarding the foregoing, please feel free to contact us.
With best personal regards, we remain

Yours very truly,

%.f M%—w%

€. Yonathan Benner
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Matthew J. Thomas

cc: Joseph O. Click, Esquire
Blank Rome, LLP

Charles A. Towsley
Director, Dante B. Fascell Port of Miami-Dade

1019441v6



CCr 68 /08¢

ORIGINAL

-IVED
BEFORE THE RECE]
FEDERAL MARITIME COMMISSION 06 NOV 22 PH 1: 14
bl STERETARY

R. O. WHITE & COMPANY, INC., r UERAL MARITIME COMM

CERES MARINE TERMINALS, INC,,

Complainants
versus DOCKET NO. 06-_| |
PORT OF MIAMI TERMINAL OPERATING
COMPANY, L.L.C., cRVE >
CONTINENTAL STEVEDORING &
TERMINALS, INC.,

FLORIDA STEVEDORING, INC.,

P&O PORTS NORTH AMERICA, INC,,
P&O PORTS FLORIDA, INC,,
ELLER-ITO STEVEDORING COMPANY
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Respondents.

COMPLAINANTS’ INITIAL DISCOVERY REQUESTS
TO ALL RESPONDENTS

| I
DEFINITIONS
A. %1999 Regulations” means the 1999 Amended and Restated Regulations of Port
of Miami Terminal Operating Company, L.L.C., or any portion(s) thereof, which
is included in Exhibit C to the Complaint in this Docket.
B. “And” or “or” shall be construed in the conjunctive or disjunctive as necessary to

make the discovery request inclusive rather than exclusive.
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The words “any” and “all” shall be construed so as to make the discovery request
inclusive rather than exclusive.

The term “communication” means any oral or written contact, direct or indirect,
including, but not limited to, conversations, meetings, telephone calls, letters, e-
mails, or transmittal of documents.

“Document(s)” shall include, without limitation, the full range of things
discoverable under the Federal Rules of Civil Procedure.

“FMC” refers to the Federal Maritime Commission and includes the Chairman of
the FMC, any FMC Commissioner, and any official of the FMC or person on the
staff of the FMC.

“FMC Agreement No. 224-200616” means the Operating Agreement, or any
portion(s) thereof, which is included in Exhibit B to the Complaint in this Docket,
including all amendments, exhibits, and supplements thereto (whether or not filed
with the FMC).

Whenever in these discovery requests there is a request to “identify” a document,
set forth a description of the document, the names of the sender(s), recipient(s),
person(s) who received copy(ies), date, subject matter, and any unique
identification number that has been assigned to the document.

The words “include” and “including” shall be construed to mean without
limitation.

“POMTOC” and “the Port” have the meanings assigned to them in paragraph 4

of the Complaint.



K. “Referring or relating to” and variants of that phrase, as used in connection with
a document, shall include referencing, describing, mentioning, evidencing, or

comprising,.

IL.
INSTRUCTIONS

These discovery requests are addressed individually to each Respondent named in
the Complaint, and are to be answered individually by each Respondent to the extent that
the Respondent has responsive information or documents in its possession, custody, or
control. If a particular Respondent has no responsive information or documents with
respect to a particular discovery request, its response to the discovery request should so
state.

Any document as to which a claim of privilege is or will be asserted should be
identified by author, recipient, description (e.g., letter, memorandum, e-mail, recording,
etc.), title (if any), date, general subject matter, present custodian, and a statement of the
ground for the claim of privilege should be set forth.

If any of the documents cannot be produced in full, produce to the extent possible,
specifying the reasons for the inability to produce the remainder.

The requests herein are continuing and impose the duty seasonably to supplement

responses pursuant to 46 C.F.R. § 502.201().
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IIL
INTERROGATORIES

1. With respect to FMC Agreement No. 224-200616 as defined above:

a. Identify FMC Agreement No. 224-200616 in the form in which it was
originally filed with the FMC pursuant to the Shipping Act of 1984 and all other
documents that were included in or related to the original filing, including prior drafts of
the Agreement or any portions thereof.

b. Identify all subsequent filings with or submissions to the FMC referring or
relating to the Agreement, including any amendments made to the Agreement subsequent
its original filing, and all documents that were included in or related to such filings or
submissions.

¢. Identify Exhibits A through E listed on the page headed EXHIBITS in FMC
Agreement No. 224-200616.

d. Identify any other exhibits, appendices, or attachments that were part of, or
referred to in, FMC Agreement No. 224-200616 as it existed at any time.

e. Identify all documents covered by the following phrase in Section 9.1 of the
FMC Agreement No. 224-200616: “the Exhibits and Schedules hereto, or agreements
provided for herein, which constitute a part hereof, and the other documents delivered
pursuant hereto.”

f. State whether, and if so when, each document identified in response to the
preceding subparts (c)—(e) of this paragraph was filed with the FMC pursuant to the
Shipping Act of 1984, and identify all documents that were included in or related to any

such filings.



g. Identify all documents referring or relating to Article 1.2 of FMC Agreement
No. 224-200616, or any draft thereof or amendment thereto, or to the section of any prior
or subsequent draft or version of such Agreement concerning the purpose or business of
POMTOC.

h. Except to the extent specifically identified pursuant to the above, identify all
communications between POMTOC or any of its current or former members (or the
attorney or agent of POMTOC or any of its current or former members) and the FMC

referring or relating to FMC Agreement No. 224-200616.

2. With respect to the 1999 Regulations as defined above:

a. Identify all documents referenced in items (i) through (viii) of paragraph B of
the “Recitals” on page 1 of the 1999 Regulations.

b. State whether, and if so when, each document identified in response to subpart
(a) of this paragraph was filed with the FMC pursuant to the Shipping Act of 1984, and
identify all documents that were included in or related to any such filings.

c. Identify all documents created on or prior to the later of May 25, 1999, or the
latest date on which the 1999 Regulations were actually signed by any signatory,
referring or relating to the 1999 Regulations, including all prior drafts of all or any
portion of the 1999 Regulations.

d. Identify all communications on or prior to the later of May 25, 1999, or the
latest date on which the 1999 Regulations were actually signed by any signatory,
involving at least one current or former member of POMTOC and referring or relating to

the 1999 Regulations or any prior or subsequent draft or version of the 1999 Regulations.
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e. Except as identified above, identify all documents (regardless of date) referring
or relating to (i) Section 1.2 of the 1999 Regulations, or the section of any prior or
subsequent draft or version of such Agreement concerning the effect or significance of
the Regulations regarding the relationship among the parties; (ii) Section 3.1 of the 1999
Regulations, or the section of any prior or subsequent draft or version of such Agreement
concerning the purpose or business of POMTOC; or (iii) Section 5.6 of the 1999
Regulations, or the section of any prior or subsequent draft or version of such Agreement
concerning new members of POMTOC.

f. Were the 1999 Regulations, or any draft or portion thereof, provided to the Port
by POMTOC or any current or former POMTOC member at any time? If so, identify the
document(s) provided and all communications between POMTOC or any current or
former POMTOC member and the Port concerning the documents provided.

g. Is it your position that the 1999 Regulations, in whole or part, were not
required to be filed with the FMC under the Shipping Act of 19847 (i) If yes, explain in
detail the basis for your position, and identify all documents referring to or supporting
your position or otherwise referring to the question or possibility of filing the 1999
Regulations in whole or part. (ii) Identify any such filing and all documents relating
thereto.

h. Identify all documents and communications between any Respondent or any
former member of POMTOC (or the attorney or agent of either) and the FMC concerning

the 1999 Regulations or any draft thereof.
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i. Were the 1999 regulations subsequently amended or supplemented? If yes,
identify all such amendments or supplements and all documents referring or relating

thereto.

3. Was any filing made with the FMC concerning the establishment or operation of
Eller-ITO Stevedoring Company, L.L.C.? Identify any such filing(s) and any
communications by or on behalf of any Respondent with the FMC relating to whether

such a filing was necessary.

4. Identify all written agreements, leases, memoranda of understanding, or other
arrangements between the Port and POMTOC concerning the respective rights,
obligations, or relationships of the Port and POMTOC with respect to POMTOC or the
POMTOC terminal, including the Agreement Between Port of Miami Terminal
Operating Company (POMTOC) And Metropolitan Dade County Seaport Department,
entered into as of September 15, 1994, which is Exhibit A to the Complaint, and all drafts

or versions of or amendments to any such documents.

5. Identify all written agreements, leases, memoranda of understanding, or other
arrangements between the Port and Maersk, Inc., AP-Moller, or APM Terminals (or any
affiliate) concerning the respective rights, obligations or relationships of the Port and one
or more of those entities with respect to the marine terminal facility operated by one or

more of them, and any drafts or versions of or amendments to any such document.

6. Identify all written agreements, leases, memoranda of understanding, or other

arrangements between the Port and Seaboard Marine, Ltd. (or any of its affiliates)



concerning the respective rights, obligations or relationships of the Port and Seaboard
Marine with respect to the marine terminal facility operated by Seaboard Marine, and all

amendments to any such document.

7. Identify all entities or persons who hold a currently effective stevedoring permit

issued by the Port.

8. Identify the Port’s tariff(s) or marine terminal operator schedule(s) as they existed on

January 1, 2004 and all subsequent changes thereto.

9. Identify POMTOC’s tariff(s) or marine terminal operator schedule(s) as they existed

on January 1, 2004 and all subsequent changes thereto.

10. Identify any document created, modified, or received on or after January 1, 2005 by
one or more Respondents that refers, directly or indirectly, to one or more of the
following:

a. Ceres Marine Terminals, Inc., or any affiliated company in the business of
providing marine terminal or stevedoring services on the East or Gulf coasts of North
America;

b. R.O. White & Company, Inc.;

¢. Any of the following individuals

Bruce Cashon
Thomas Simmers

James White
R.O. White



11. Identify all agendas or minutes, and any drafts thereof, relating to any meeting of the

POMTOC Board of Managers or POMTOC Members on or after January 1, 2004.

12. Identify all documents submitted by any Respondent to, or received by any

Respondent from, the FMC on or after January 1, 2004 referring or relating to POMTOC.

13. Identify all editions of the Port of Miami Official Directory (or any similar document

with a different title) for the years 1992 to present.

14. Have any documents requested to be identified above been destroyed since January
1, 2005? If so, then for each such document (or type or category of document), identify
the document (or type or category), provide a full explanation of the circumstances of its
destruction, and identify any communication or document referring or relating to such

destruction or possible destruction.

IV.
REQUEST FOR PRODUCTION OF DOCUMENTS
1. Produce complete and legible copies of, or make available for inspection and copying,
all documents requested to be identified pursuant to the above interrogatories. For each
such document, identify the specific interrogatory (including subpart) to which it is

responsive.
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Respectfully submitted,

o

Robert T. Basseches

David B. Cook

Richard L. Matheny, III

Eric C. Jeffrey

Goodwin Procter LLP

901 New York Avenue, N.W.
Washington, DC 20001
202-346-4000

Attorneys for Complainants R.O.
White & Company, Inc. and Ceres
Marine Terminals, Inc.
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FEDERAL MARITIME COMMISSION
Office of the Secretary

800 North Capitol Street, N.W.
Washington, DC 20573-0001

Phone: (202) 523-5725
Fax: (202) 523-0014
E-mail: Secretary@fmec.qov

November 30, 2006

David B. Cook, Esq.
Goodwin Procter, LLP

901 New York Avenue, NW
Washington, D.C. 20001

Re: Docket No. 06-11 - R.O. White & Company, Inc., Ceres Marine Terminals, Inc. v.
Port of Miami Terminal Operating Company, L.L.C., Continental
Stevedoring & Terminals, Inc., Florida Stevedoring, Inc., P&O
Ports North America, Inc., P&O Ports Florida, Inc., Eller-ITO
Stevedoring Company L.L.C., Dante B. Fascell Port of Miami-
Dade, aka Miami-Dade County Seaport Department

Dear Mr. Cook:

This is to advise that the complaint which you filed on behalf of R.O. White & Company,
Inc. and Ceres Marine Terminals, Inc. has been assigned Docket No. 06-11.

Service of the complaint and Initial Discovery Requests were made upon respondents as
of this date and an answer is due to be filed with the Commission within twenty (20) days, unless
additional time is permitted under Rule 64 of the Commission's Rules of Practice and Procedure.
See also Rules 2, 41,42, 101 and 111 to 118.

Very truly yours,

Tyant L. VanBrakle
Secretary

cc: Office of Administrative Law Judges
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g



FEDERAL MARITIME COMMISSION

Office of the Secretary
800 North Capitol Street, N.W.
Washington, DC 20573-0001

Phone: (202) 523-5725
Fax: (202) 523-0014

E-mail: Secretary@fmec.gov

November 30, 2006

Eller-ITO Stevedoring Company, L.L.C.
899 S. America Way
Miami, FL. 33132

Re: Docket No. 06-11 - R.O. White & Company, Inc., Ceres Marine Terminals, Inc. v.
Port of Miami Terminal Operating Company, L.L.C., Continental
Stevedoring & Terminals, Inc., Florida Stevedoring, Inc., P&O
Ports North America, Inc., P&Q Ports Florida, Inc., Eller-ITO
Stevedoring Company L.L.C., Dante B. Fascell Port of Miami-
Dade, aka Miami-Dade County Seaport Department

Gentlemen:

Enclosed is a copy of the above-numbered complaint in which Eller-ITO Stevedoring
Company, L.L.C. has been named a respondent. Also enclosed is the Complainants’ Initial
Discovery Requests.

An answer to the complaint is due to be filed with the Commission within twenty (20)
days after the date of service stamped on the complaint, unless additional time is permitted under
Rule 64 of the Commission's Rules of Practice and Procedure. See also Rules 2, 41, 42, 101 and

111 to 118.
Very truly yours,
Ctna il
ryant L. VanBrakle
Secretary
Enclosure

cc: Office of Administrative Law Judges
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FEDERAL MARITIME COMMISSION
Office of the Secretary
800 North Capitol Street, N.W.
Washington, DC 20573-0001

i,

Phone: (202) 523-5725
Fax: (202) 523-0014
E-mail: Secretary@fmc.qov

November 30, 2006

Dante B. Fascell Port of Miami-Dade,

aka Miami-Dade County Seaport Department
1015 N. America Way, 2™ floor

Miami, Florida 33132

Re: Docket No. 06-11 - R.O. White & Company, Inc., Ceres Marine Terminals, Inc. v.
Port of Miami Terminal Operating Company, L.L.C., Continental
Stevedoring & Terminals, Inc., Florida Stevedoring, Inc., P&O
Ports North America, Inc., P&O Ports Florida, Inc., Eller-ITO
Stevedoring Company L.L.C., Dante B. Fascell Port of Miami-
Dade, aka Miami-Dade County Seaport Department

Gentlemen:

Enclosed is a copy of the above-numbered complaint in which Dante B. Fascell Port of
Miami-Dade, aka Miami-Dade County Seaport Department has been named a respondent. Also
enclosed is the Complainants’ Initial Discovery Requests.

Answer to the complaint is due to be filed with the Commission within twenty (20) days
after the date of service stamped on the complaint, unless additional time is permitted under Rule
64 of the Commission's Rules of Practice and Procedure. See also Rules 2, 41,42, 101 and 111

to 118.
Very truly yours,
B s b
Bryant L. VanBrakle
Secretary
Enclosure

cc: Office of Administrative Law Judges
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—~FEDERAL-MARITIME COMMISSION
Office of the Secretary

800 North Capitol Street, N.W.
Washington, DC 20573-0001

Phone: (202) 523-5725
Fax: (202) 523-0014

E-mail: Secretary@fmc.qov

November 30, 2006

P&O Ports Florida, Inc.
1007 N. Amnerica Way, Suite 310
Miami, FL 33132

Re: Docket No. 06-11 - R.O. White & Company, Inc., Ceres Marine Terminals, Inc. v.

Port of Miami Terminal Operating Company, L.L.C., Continental
Stevedoring & Terminals, Inc., Florida Stevedoring, Inc., P&O
Ports North America, Inc., P&O Ports Florida, Inc., Eller-ITO
Stevedoring Company L.L.C., Dante B. Fascell Port of Miami-

Dade, aka Miami-Dade County Seaport Department

Gentlemen:

Enclosed is a copy of the above-numbered complaint in which P&O Ports Florida, Inc.
has been named a respondent. Also enclosed is the Complainants’ Initial Discovery Requests.

Answer to the complaint is due to be filed with the Commission within twenty (20) days
after the date of service stamped on the complaint, unless additional time is permitted under Rule
64 of the Commission's Rules of Practice and Procedure. See also Rules 2, 41,42, 101 and 111

to 118.
Very truly yours,
Z=, /;;Zw%é
Bryart L. VanBrakle
Secretary
Enclosure

cc: Office of Administrative Law Judges
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—FEDERAL MARITIME COMMISSION
Office of the Secretary

800 North Capitol Street, N.W.
Washington, DC 20573-0001

Phone: (202) 523-5725
Fax: (202) 523-0014

E-mail: Secretary@fmec.gov

November 30, 2006

P&O Ports North America, Inc.
99 Wood Avenue South, 8" floor
Iselin, NJ 08830

Re: Docket No. 06-11 - R.O. White & Company, Inc., Ceres Marine Terminals, Inc. v.
Port of Miami Terminal Operating Company, L.L.C., Continental
Stevedoring & Terminals, Inc., Florida Stevedoring, Inc., P&O
Ports North America, Inc., P&O Ports Florida, Inc., Eller-ITO
Stevedoring Company L.L.C., Dante B. Fascell Port of Miami-
Dade, aka Miami-Dade County Seaport Department

Gentlemen:

Enclosed is a copy of the above-numbered complaint in which P&O Ports North
America, Inc. has been named a respondent. Also enclosed is the Complainants’ Initial
Discovery Requests.

Answer to the complaint is due to be filed with the Commission within twenty (20) days
after the date of service stamped on the complaint, unless additional time is permitted under Rule

64 of the Commission's Rules of Practice and Procedure. See also Rules 2, 41, 42, 101 and 111
to 118.

Very truly yours,

N

ryant L. VanBrakle
Secretary

Enclosure

cc: Office of Administrative Law Judges
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Florida Stevedoring, Inc.
125 N.E. 9" Street
Miami, FL. 33101

Re: Docket No. 06-11 -

Gentlemen:

~FEDERAL-MARITIME COMMISSION

Office of the Secretary
800 North Capitol Street, N.W.

Washington, DC 20573-0001
Phone: (202) 523-5725
Fax: (202) 523-0014

E-mail: Secretary@fmc.qov

November 30, 2006

R.O. White & Company, Inc., Ceres Marine Terminals, Inc. v.
Port of Miami Terminal Operating Company, L.L.C., Continental
Stevedoring & Terminals, Inc., Florida Stevedoring, Inc., P&O
Ports North America, Inc., P&O Ports Florida, Inc., Eller-ITO
Stevedoring Company L..L.C., Dante B. Fascell Port of Miami-
Dade, aka Miami-Dade County Seaport Department

Enclosed is a copy of the above-numbered complaint in which Florida Stevedoring, Inc.
has been named a respondent. Also enclosed is the Complainants’ Initial Discovery Requests.

Answer to the complaint is due to be filed with the Commission within twenty (20) days
after the date of service stamped on the complaint, unless additional time is permitted under Rule
64 of the Commission's Rules of Practice and Procedure. See also Rules 2, 41, 42, 101 and 111

to 118.

Enclosure

Very truly yours,
- / //U
ryant L. VanBrakle
Secretary

cc: Office of Administrative Law Judges



~FEDERAL-MARITIME-COMMISSION

Office of the Secretary
800 North Capitol Street, N.W.
Washington, DC 20573-0001

Phone: (202) 523-5725
Fax: (202) 523-0014

E-mail: Secretary@fme.gov

November 30, 2006

Continental Stevedoring & Terminals, Inc.
701 S.E. 24™ Street
Fort Lauderdale, FL 33136

Re: Docket No. 06-11 - R.O. White & Company, Inc., Ceres Marine Terminals, Inc. v.
Port of Miami Terminal Operating Company, L.L.C., Continental
Stevedoring & Terminals, Inc., Florida Stevedoring, Inc., P&O
Ports North America, Inc., P&O Ports Florida, Inc., Eller-ITO
Stevedoring Company L.L.C., Dante B. Fascell Port of Miami-
Dade, aka Miami-Dade County Seaport Department

Gentlemen:

Enclosed is a copy of the above-numbered complaint in which Continental Stevedoring &
Terminals, Inc. has been named a respondent. Also enclosed is the Complainants’ Initial
Discovery Requests.

Answer to the complaint is due to be filed with the Commission within twenty (20) days
after the date of service stamped on the complaint, unless additional time is permitted under Rule

64 of the Commission's Rules of Practice and Procedure. See also Rules 2, 41, 42, 101 and 111
to 118.

Very truly yours,

=

Bryant L. VanBrakle
Secretary

Enclosure

cc: Office of Administrative Law Judges
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FEDERAL MARITIME COMMISSION
Office of the Secretary
800 North Capitol Street, N.W.
Washington, DC 20573-0001

Phone: (202) 523-5725
Fax: (202) 523-0014

E-mail: Secretary@fmec.qov

November 30, 2006

Port of Miami Terminal Operating
Company, L.L.C.

1007 N. America Way, Suite 400
Miami, FL. 33132

Re: Docket No. 06-11 - R.O. White & Company, Inc., Ceres Marine Terminals, Inc. v.
Port of Miami Terminal Operating Company, L.L.C., Continental
Stevedoring & Terminals, Inc., Florida Stevedoring, Inc., P&O
Ports North America, Inc., P&O Ports Florida, Inc., Eller-ITO
Stevedoring Company L.L.C., Dante B. Fascell Port of Miami-
Dade, aka Miami-Dade County Seaport Department

Gentlemen:

Enclosed is a copy of the above-numbered complaint in which Port of Miami Terminal
Operating Company, L.L.C. has been named a respondent. Also enclosed is the Complainants’
Initial Discovery Requests.

Answer to the complaint is due to be filed with the Commission within twenty (20) days
after the date of service stamped on the complaint, unless additional time is permitted under Rule
64 of the Commission's Rules of Practice and Procedure. See also Rules 2, 41, 42, 101 and 111
to 118.

Very truly yours,
Bryant L. VanBrakle
Secretary

Enclosure

cc: Office of Administrative Law Judges
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By Hand Delivery

The Honorable Bryant L. VanBrakle
Secretary

Federal Maritime Commission

800 North Capitol Street

Room 1046

Washington, DC 20573

Re: R.O. White & Company et al. v. Port of Miami Terminal Operating Company et al.

Dear Mr. VanBrakle:

Enclosed for filing are (i) an original and 15 copies for use by the Commission of the Complaint
in the above-referenced proceeding; (ii) seven additional copies of the Complaint for service by
the Commission upon all respondents; (iii) complainants’ initial discovery requests to all
respondents, in sufficient number for filing, use by the Commission and service by the
Commission upon respondents; and (iv) a check in the appropriate amount for the filing fee.

We are sending via Federal Express courtesy copies of the complaint and discovery requests to
the Chief Executive Officer of each respondent at the addresses listed in Paragraph 4 of the
Complaint and to C. Jonathan Benner, Esq., Troutman Sanders LLP, 401 9" Street, NW,
Washington, DC 20004.

Sincerely,
David B. Cook

DBC:gll
Enclosures



