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FEDERAL MARTTIME COMMISSION

DOCKET NO 0702

ANDERSON INTERNATIONAL TRANSPORT ANDOWEN ANDERSON POSSIBLE
VIOLATIONS OF SECTIONS8AAND 19 OF THE SHIPPING ACT OF 1984

EXCEPTIONS OF THE

BUREAU OF ENFORCEMENT

Pursuant to Rule 227 of the Federal Maritime CommissionsRules of Practice and

Procedure 46 CFR502227 the Bureau of Enforcement BOE files its Exceptions to the

Initial Decision served in this proceeding on August 28 2009 Initial Decision as supplemented

by the Memorandum and Order on Remand For Deterrnination of Civil Penalty served on

February 23 2010 Supplemental Decision On March 9 2010 the Commission issued a

Notice to Review stating that it will review the February 23 decision

I RELEVANT PROCEDURAL BACKGROUND

This proceeding was instituted by an Order of Investigation and Hearing served Mazch

22 2007 to determine 1 whether Owen Anderson and Anderson International TransportZ

hereinafter collectively referred to as Anderson or Respondents unless context requires

otherwise violated section 8 of the Shipping Act of 1984 46USC40101 et seg the Act

and the Commissions regulations at 46 CFR 520 by operating as anonvesseloperating

The August 2009 Initial Decision is reported at 31SRR 864 2009 Reference herein to the initial and

supplemental decisions is to Iheir respective slip opinion fonnsieID p andSD p

2 Anderson Intemational Transport was operated as a sole proprietorship by Owen Anderson
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common carrier NVOCC without publishing a tariff 2 whether Respondents violated sections

19a and b of the Act and the Commissions regulations at 46CFR 515 by operating as an

ocean transportation intermediary OTI in the US foreign trades without obtaining a license

from the Commission and without providing proof of abond or other financial responsibility 3

whethec in the event one or more violations of the Act or the Commissions regulations are

found civil penalties should be assessed and if so the amount of the penalties to be assessed

and 4 whether in the event violations are found cease and desist orders should be issued

Pursuant to the Discovery Schedule and Procedural Order issued by Administrative Law

Judge Clay G Guthridge ALJ BOE filed its Rule 95 statement and its Proposed Findings of

Fact and Appendix Subsequently at the ALJsrequest BOE filed revised proposed findings of

fact on November 21 2008 Respondents did not file a Rule 95 statement or respond to BOEs

revised proposed findings of fact notwithstanding the ALJsorder to show cause requiring an

explanation of Respondents failure to comply with these procedural requirements On April 10

2009 BOE filed its Supplementation of Record Record Supplements responding to certain

questions posed by the ALT No filings were made by or on behalf of Respondents in response

to the ALJs directive

On August 28 2009 the ALJ issued his Initial Decision finding that Respondents

knowingly and willfully committed 22 violations of the Act and entered a cease and desist order

ID pp 8485 The ALJ found that Respondents held themselves out to the general public to

provide transportation by water of cargo between the US and a foreign country for

compensation and therefore met the holding out portion of the statutory definition ofa common

carrierID p 56 However the ALJ concluded that BOE failed to establish that Respondents

assumed responsibility for transportation as required of a common carrierID pp 7475
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Nonetheless he found that Respondents operated as a freight forwarder without a license or bond

in violation of Sections 19a and b ofthe Act on twenty two separate occasions In so finding

the ALJ rejected BOEs arguments that Anderson be found to be operating as an untariffed

unlicensed and unbonded NVOCC Id

On the question of penalties the ALJ found that BOE established that the violations were

knowing and willfulIDp80 Although BOE argued that the maximum 30000 penalty was

appropriate for each violation the ALJ concluded that BOE had not met its burden to establish

the amount of civil penalty to be assessed and also that he could not independently assess a civil

penalty against RespondentsID p 84 Finding that BOE met its burden for the issuance ofa

cease and desist order the ALJ issued an order 1 prohibiting Respondents from holding out or

operating as an ocean transportation intermediary in the United States foreign trades until and

unless they obtain a license from the Commission publish a tariff and secure abond pursuant to

Commission regulations and 2 prohibiting Owen Anderson from serving as an investor owner

shareholder officer director manager or administrator in any company engaged in providing

ocean transportation services in the foreig commerce of the United States except as a bona fide

employee of such entity for a period of three yearsID p 133

In view of the ALJsconclusion that he could not assess acivil penalty because there was

no evidence in the record addressing Respondents ability to pay on October 9 2009 BOE

petitioned the Commission to reopen the proceeding for the purpose of taking further evidence

addressing the ability to pay issue3 By Order served December 4 2009 the Commission

3 The additional evidence was endered wihBOEspeition and entitled ADDITIONAL PROPOSED FINDINGS

OF FACT BRIEF AND APPENDIX OF THE BUREAU OF ENFORCEMENT hereinafter Additional PFF The

evidence consists of excerpts from pleadings filed between October 2008 and Apri12009 in Owen Andersons

bankruptcy proceeding in the United States Bankruptcy Court Southem DisVict ofTexas
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reopened the record and remanded the proceeding to the ALJ for the purpose of considering the

additional evidence tendered by BOE

On December 7 2009 the ALJ issued a Memorandum and Procedural Order on Remand

ganting BOEsrequest to take official notice and setting forth a schedule for the parties to

submit additional proposed facts and argument addressing the ability to pay factor BOE filed its

Additional Briefing on December 22 2009 Again Respondents made no filing On February

23 2010 the ALJ issued his Supplemental Decision The ALJ assessed a civil penalty totaling

3395000 for twenty two knowing and willful violations ranging on a per violation basis from

a low of75000 to a high of400000 SD p 22

BOE hereby appeals the Initial and Supplemental Decisions in Docket No 0702

II EXCEPTIONS

Although the ALJ found that Respondents knowingly and willfully operated as an

unlicensed ocean freight forwarder and imposed a cease and desist order appropriate for those

violations BOE takes exception to the ALJs conclusions that Respondents did not operate as an

unlicensed NVOCC The ALJ erred in finding that Respondents did not assume responsibility

for transpoRation by water of cargo between the United States and a foreign country for

compensation within the meaning of section 36of the Act 46USC401026

BOE excepts also to the ALJs determination as to the amounts of the civil penalties

imposed for 22 violations found to have been willfully and knowingly committed by

Respondents The nominal penalties assessed are inconsistent with the purpose and intent of the

penalty provisions of the statute incorrectly consider factors not enumerated in the Act or the

4
In view of the sepuate Veatment of the liability and penalty issues we generally describe the Initial Decision as

addressing the liability phase and the Supplemental Decision as dealing wihthe penalty phase
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Commissions regulations goveming civil penalties and fail to properly weigh the enumerated

penalty factors in amving at an adequate penalty amount appropriate to the gavity of the

violations

III ARGUMENT

Preliminarv Statement

Although BOEs case largely was prosecuted on a default basis this proceeding has

nonetheless proven both complex and exceptionally lengthy Respondents were properly served

at the commencement of this proceeding but absented themselves sometime following the filing

of BOEs initial discovery requests substantially frustrating BOEs discovery requests for

production and possible pretrial depositions BOE thus was obligated to proceed lazgely upon

documents collected prior to the initiation of the formal proceeding ie through the efforts of

BOE and third parties rather than through the cooperation of the Respondents

We do not contend herein that the choices made by a deliberately nonparticipating

Respondent should thereafter relieve BOE of the burden of persuasion BOEs path however

has not been without other obstacles In this regard the Commission has previously observed

In a formal investigation ordered by the agency Public Counsel now BOE has
the duty to insure that the relevant and probative evidence is developed to the
fullest possible extent His primary mission is to get the pertinent information
often from the persons east interested in giving it In the proper pursuit of this
mission it would seem obvious that he should be encouraged not circumscribed
if the investigative aims are to be achieved The various demands that were here

permitted to be made upon Public Counsel amounted to putting him on trial for
the fact that an investigation had been ordered The statements he was required to

furnish interfered with the performance of his duty to develop the evidence

Unaporoved Section 15 Aereements South African Trade 1 SRR855 865 FMC 1962

The Commission there admonished the presiding officer against takingarestricted or
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fragmented approach to the evidence as defeating the purpose for which the Commission

instituted its investigation Id 1 SRRat 879 The Commission further noted

The efficient performance of our regulatocy functions demands that we find the

truth as expeditiously as possible Strict evidentiary rules are not conducive to

expedition if as here they are made the vehicle for innumerable objections which

result in much delay and confusion Since as indicated the rules are not necessary
in the proper conduct of our proceedings controversy over evidentiary niceties

and Formalities should not be invited by attempting to apply them We do not of

course suggest the substitution oF an overlyrelased approach to acceptable
evidence nor anything which lacks essential faimess having due regard for the
nature and purpose ofour proceedings We simpiy point out that evidence that

appears to satisfy the nonrigarous standards of our rule ought to be received

promptly and without controversy gounded upon technical exclusionary rules

Id at 866 Acwrd Agreement No 0294 19 SRR318 321 ALJ 1979 Banfi Products

CoroPossible Violations 26 SRR951 957 FMC 1993 Pacific Champion Express Co

Ltd Possible Violations 28 SRR 1105 1106 ALJ 1999 BOE submits that the three year

course navigated in this proceeding has illserved the intent of the Commission and of the

Administrative Procedure Act 5 USC551 et seq APA to provide for expedition

Of particular concern is the ALJs application of the evidentiary standard in this

proceeding The appropriate evidentiary standard of proof as acknowledged by the AIJ is a

preponderance of the evidence In fact the ALJ found that BOE satisfied this standazd with

respect to certain issues viz that Respondents held out to general public as a common carrier

that they engaged in unlicensed and unbonded operations that they knowingly and willfully

violated the Act and that a cease and desist order is wananted However he found that BOE

failed to meet this standard with respect whether Respondents assumed responsibility for

transportation and operated as an NVOCC In the face of documentary evidence and affidavits

submitted by BOE uncontested by the Respondents it appears that a different and considerably
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more demanding standard of proof was applied in considering BOEs evidentiary presentation

on this issue

The Commission has consistently applied the preponderance of evidence standard in its

decisions See Petition of South Carolina State Ports Authoritv for Declaratorv Order 27SRR

1137 1161 FMC 1997 citing Sea Island Broadcastine Com vFCC627 F2d 240 DC

Cir cert denied 448 US 834 1980 Sanrio Co Ltd v Maersk Line 19 SRR1627 1632

ID adopted 20SRR375 FMC 1980 Port Authoritv of New York v New York Shippin

Assn 22 SRR 1329 1353 ID 1984 adopted 23 SRR 21 FMC 19855 The

preponderance of the evidence is the least demanding of the three standards of proof Adair v

PennNordic Lines Inc 26 SRR I1 15ID 1991 Preponderance means only the greater

weight of the evidence evidence which is more convincing than the evidence offered in

opposition to it Hale v Department ofTransportation 772 F2d 882 885 Fed Cir1985 See

also Concrete Pipe Products of Cal Inc v Construction Laborers Pension Trust for Southem

5
In Petition ofSouth Carolina State Ports Authoritv su ra 27SRRat 1161 the

Commission had occasion to elaborate upon the burden of proof issue as follows

The burden of proof has long been used to encompass two concepts the burden
of persuasion which remains fixed throughout a proceeding on the proponent in
this instance SCSPA and the burden ofproduction The burden of persuasion is
sometimes stated as what the proponent must establish in order to persuade the
trier of facts of the validity of his claim Stein Mitchell Mezines 4
Administrative Law 2401 As used in 5 USC 556dburden ofproof ineans

the burden of persuasion Greenwich Collieries 512 US at 275

Although the burden of proof is sometimes said to shift from one party to another
in the course of a proceeding what is actually meant by this statement is that the
burden of going forward with the evidence or the burden of production shifts
when one party has produced sufficient evidence to meet the definition of
substantial evidence quoted above also frequently characterized as a prima facie

case to the other party to produce evidence rebutting that case See egStein
Mitchell Mezines 4 Administrative Law2401
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Cal 508 US 602 622 1993 The burden of showing something by a preponderance of the

evidencesimply requires the trier offact to believe that the existence of a fact is more probable

than its nonexistence before he may find in favor of the part who has the burden to

persuade In holding that the APA explicitly authorized the preponderance of the

evidence test in administativeagency proceedings the Supreme Court found that Congess had

considered and excluded any more burdensome standard Steadman vSEC 450 US 91 102

1981 reh denied 451 US933 1981

BOE submitted substantial evidence showing that Respondents assumed responsibility to

the proprietary shippers to provide the entire transportation including bills of lading issued by

Anderson to shippers covering through service from a US origin to a foreign destination

written rate quotations it gave to shippers for doortodoor service email exchanges between

Respondents and the proprietary shippers concerning their international shipments shipper

affidavits attesting to Respondents assumption of responsibility for the transportation of their

cargo and discovery admissions by Respondents confirming that they provided doortoport

and doortodoor service to their customers Despite numerous opportunities and ALJ

directives to submit evidence andor argument Respondents chose not to submit any response

addressing or rebutting the evidence

Where as here no evidence is offered in opposition to the evidence submitted aprima

facie showing satisfies the preponderance of evidence standard Anderson v Deparhnent of

Transportation 827 F2d 1564 1572 Fed Cic 1987 citing Hale v Deparhnent of

Transportation supra An unrebutted prima facie case is necessarily by definition a

preponderance of the evidence The evidence presented by BOE constituted at aminimum a

prima jacie showing that Respondents held themselves out to provide and assumed responsibility
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for transportation ofcargo by water from the United States to a foreign destination There is no

countervailing evidence in the record disputing these facts To paraphrase the ALJ if the

obligation should rest with the parties to organize the evidence then the ALJ should refrain from

seeking to comb the record to find some reason to deny judgnent hereinID at 19 citing

Forsberg v Pac NW Bell Tel Co 840 F2d 1409 9th Cir 1988 Cases must be decided on the

basis of existing facts and reasonable deductions therefrom rather than by entertaining

speculative possibilities West Coast Line Inc v Grace Line 3 FMB586 595 1951 Alcoa

Steamship Co Inc v Cia Anonima Venezolana 7 FMC345 361 1962 RateAreement

Exclusive Patronage Svstem 11 FMC 513 523 1968 As stated in Capitol Transportation

Inc v United States 612 F2d 1312 1319 15 Cir 1979

Without deciding whether the foregoing would constitute
substantial evidence of NVOCC status in a contested proceeding
especially one where contrary evidence had been received see

United States v Bianchi Co 373 US 709 715 83 S Ct 1409
10 LEd2d652 1962 we have little difficulty in finding such
evidence more than sufficient in these circumstances where at the
time of hearing Capito had not even signalled that it disputed the

allegations of its NVOCC status

We now turn to the specific claims of error

A The ALJ erred in finding that Respondents did not assume responsibility
for transportation

To meet the definition of an NVOCC an entity must be shown to be a common carrier

46 USC4010216 A common carrier holds itself out to the general public to provide

transportation by water of passengers or cargo between the United States and a foreign country

for compensation assumes responsibility for the transportation from the port or point ofreceipt

to the port or point of destination and uses for all or part of that transportation a vessel
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operating on the high seas or on the Great Lakes between a port in the United States and a port in

a foreign country 46USC 401026 The ALJ concluded that although Respondents held

themselves out to the general public to provide transportation by water of cargo between the

United States and a foreign country for compensation they did not assume responsibility for the

transportation of the shipments in issue as required by the above definition Consequently the

ALJ determined that Respondents were not shown to be an NVOCC but rather operated as an

ocean freight forwarderID p 56

A determination of the common carrier status of an entity should be made on the bases of

the statutory definition and Commission precedent applying that definition EuroUSA Inc et

al Possible Violations 31 SRR 540 551 FMC 2008 As an expert agency the

Commission possesses a special familiarity with the industry it regulates and may properly make

reasonable inferences based upon circumstantial evidence SeaLand Service Inc Possible

Violations 30 SRR872 882 2006 Thus the Commission has statedcommon camer

is not a rigid and unyielding dictionary definition but a regulatory concept sufficiently flexible

to accommodate itself to efforts to secure the benefits of common carrier status while remaining

free to operate independent of common carriers burdens PuetSound Tug and Barge v Foss

Launch and Tue Co 7FMC 43 48 1962 In considering the common carrier status of an

entity it remains important to do so in light of the purposes ofthe statute and the Commissions

responsibility for regulation to effectuate the remedies intended by the enactment of the

regulatory statute Tariff Filine Practices Etc of Containershins Inc 9FMC56 6869

1965

Whether Respondents assumed responsibility to the shippers for the transportation

requires examination ofthe activities of Respondents in their relationship with the proprietary
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shippers Likewise determining whether Respondents acted as a freight forwarder an agent on

behalfof the shipper first requires adetermination that one person a principal manifests

assent to another person an agenY that the agent shall act on the principals behalf and subject

to the principals control RESTATEMENT THIRD OF AGENCY101 2006 cited in

Landstar Exnress America v Federal Maritime Commission 569F3d493 497 DC Cir

2009 Given the two shipper affidavits submitted by BOE on this issue the evidence of

AndersonsNVOCC status is clear and uncontroverted Cargo owner Dirk Manuel thus testified

in relevant part

L My name is Dirk Manuel I moved from Katy Texas to Brussels
Belgium in late 2004 My wife obtained several quotes from moving companies
including Anderson International Transport who was listed in the Houston Texas

Yellow Pages under intemational movers We dealt exclusively with Owen

Anderson the owner of the company Mr Anderson came to our home surveyed
our property and on November 19 2004 provided a quote of545000 inclusive
of inland freight ocean freight packing documentation and service charges The

quote included delivery to our yet to be determined address in Brussels Belgium
In late December 2004 Mr Anderson had a container delivered to our home and

packed our belongings in the container He made arrangements for a truck to pick
up the container and deliver it to the port

2 According to Mr Anderson I was paying him to take care ofeverything
and deliver our goods to our door in Belgium Although Mr Anderson eventually
provided me with the name of the vessel transporting my container so I could
track its progress I had no contractual relationship with any transportation entity
other than Anderson International Transport and Mr Anderson Mr Anderson
never indicated he was a broker or agent for any other company Inever received

copies of any documentation from any entity other than Mr Andersons bill of

lading and inventory sheets

AFFIDAVIT OF DIRK MANUEL 12attached to BOE Record Supplements filed April 10

2009 Another shipper witness testifying on behalf ofBOE gave similaz testimony

1 My name is Lynn Watt My husband Alex Watt and I moved from the

Houston Texas area to Cairns Australia in 2006 In the course of our research
into moving companies we found Anderson Intemational Transport listed in the

Houston Texas Yellow Pages under international movers and contacted them to
obtain a quote We dealt exclusively with Owen Anderson the owner of the
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company Mr Anderson then quoted us165000 to reflect the smaller

shipment The quote included pickup in Houston ocean freight customs

clearance and delivery to our home in Caims Australia We accepted his quote
In late May 2006 Mr Anderson came to our house and boxed up our belongings
and moved them to his warehouse He provided me with a copy of a straight bill
of lading which I signed showing that our goods would be shipped to Caims
Australia Shortly before I left the country Mr Anderson informed me that the

price for the shipment had doubled We agreed to pay the additional charges

2 Although we understood that Mr Anderson and his company did not

actually own a vessel we had no knowledge that Mr Anderson would be

contracting with another entity Shipco Transport Inc to ship our goods As far
as we were concerned Mr Anderson and Anderson Intemational Transport were

solely responsible for transporting our goods from our home in Texas to our home
in Australia Mr Anderson never indicated he was abroker or agent ofany other

company We never received acopy of Shipco Transport Incs bill of ading and
did not even know of their involvement in our shipment until it was delayed in
Brisbane due to Mr Anderson and Anderson International Transportsfailure to

pay Shipco Transport Inc for ocean freight We had no contractual relationship
with Shipco Transport Inc

AFFIDAVIT OF LYNN WATT 12 attached to BOE Record Supplements filed April 10

2009

The record shows that the proprietary shippers contacted communicated and dealt with

Respondents not the licensed NVOCCs or VOCCs for the shipment of their goods from an

origin point in the United States to a destination in a foreign country Id The shippers first

came into contact with Respondents through Yellow Page listings that advertised Anderson as an

international mover Id Direct shipper testimony establishes that Respondents undertook to

provide doortodoor service to the proprietary shippers as reflected in through bills of lading

issued by Respondents estimates they provided forallinclusive service and invoices they sent

to the shippers for such service Id Indeed as the ALJ himself acknowledgedthe

proprietary shippers had the misfortune to select Respondents to help them move their goods to a

foreign country ID p 53 The record thus demonstrates that Respondents assumed
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responsibility for the transportation of the shippers goods and that the shippers considered

Respondents to be the responsible party for the transportation of their goods

Rather than credit unrebutted testimony from these witnesses the ALJ took a different

and we submit enoneous approach by focusing on the relationship between VOCCs or other

NVOCCs who were employed and paid directly by Respondents Having assumed a

contractual relationship between these other carriers and the shippers the ALJ reasoned that such

carriers relationship to the cargo precluded Respondents from assuming responsibility for the

transportation giving rise to the ALJs conclusion that Anderson must be a freight forwarder

acting as agent on behalf of the cazgo owners Given unrefuted evidence in the form of

testimony submitted by BOE denying such contractual relationships with the underlying carriers

a finding of forwarder status for Respondents falls solely into the category of speculative

possibilities West Coast Line Inc supra 3 FMB 595 There is no basis in law or fact for

such conclusion

1 Respondents Assumed Responsibilitv For ThrouhTransportation

In addition to other types of transportation documents Respondents issued its own bills

of lading to the proprietary shippers for through transportation from a US origin to a foreign

destination in at least 13 instances See BOE Appendix at 646 Two Trees shipment from

wazehouse to China 150 Repairer of the Breach shipment 158 Manuel shipment 236

Osule shipment 287 Deleon shipment 478 Watts shipment 563 Zinnah shipment 578

Newman shipment 607 Dillon shipment 618 Huxtable shipment 653 Maniotes shipment

680 Hughes shipment 445 Downie shipment Witness Lynn Watt described the significance

of Andersonsaction Heprovided me with a copy of a straight bill of lading which I signed

The rmmber references aze to the Bates numbers found in the lower right comerofeach document in BOEs
Appendix

13



showing that our goods would be shipped to Cairns Australia AFFIDAVIT OF L1NNWATT

1 attached to BOE Record Supplements The sole other shipper witness appearing in this

proceeding stated According to Mr Anderson I was paying him to take care of everything and

deliver our goods to our door in Belgium I never received copies of any documentation

from any entity other than Mr Andersonsbill of lading and inventory sheets AFFIDAVIT OF

DIRK MANUEL 2 attached to BOE Record Supplements

In referring to bills of lading issued by carriers other than Anderson the ALJ described

the significance of such bills of lading as follows

By issuing the bills of lading identifying the proprietary shipper as the shipper the
common carriers entered into contractual relationships with the proprietary
shippers assumedresponsibility for the transportation of the proprietary
shippers goods from the port or point of receipt to the port or point of
destination 46USC401026 and acted as common carriers on the shipments
IDp53

Given the unrefuted testimony of the shippers above the 13 bills of lading issued by Anderson

directly to the cazgo owners cannot be distinguished from the ALTs conclusions as to carrier

status above Moreover the available witness testimony denied any knowledge of other carriers

AFFIDAVIT OF LYNN WATT 2 attached to BOE Record Supplements we had no

knowledge that Mr Anderson would be contracting with another entity Shipco Transport Inc

to ship our goods refuted that any other party was made responsible for movement of the

freight Id at 2 Mr Anderson and Anderson International Transport were solely responsible

for transporting our goods from our home in Texas to our home in Australia Mr Anderson never

indicated he was a broker or agent of any other company Id and denied receiving any

documentation to indicate that Anderson was not the NVOCC AFFIDAVIT OF DIRK

MANUEL 2 attached to BOE Record Supplements I never received copies of any

documentation from any entity other than Mr Andersonsbillof lading and inventory sheets
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The ALJ however did not apply his conclusion conceming the effect of a bill of lading

to Respondents Rather than addressing Respondents bills of lading at face value the ALJ

imposed an interpretation on them that finds no support in the record Setting the tone for his

discussion the ALJ gatuitously inserts the word domestic into the document labeled Straight

Bill of LadingShort Form8LD p 68 While the ALJ acknowledges that each bill in fact

identifies a foreign destination point he finds that each bill also purportedly identifies an

intervening domestic point Id It may be surmised that the point referenced by the ALJ is

Andersons preprinted address in the heading on each bill of lading however the ID contains

no explicit finding as to such intervening domestic point for these thitteen shipments See ALJ

Findings of Fact 3454Two Trees shipment from warehouse to China Findings of Fact 8295

Repairer of the Breach shipment Findings of Fact 96111 Manuel shipment Findings of Fact

119136 Osule shipment Findings of Fact 137155 Deleon shipment Findings of Fact 200

211 Downie shipment Findings of Fact 221234 Watts shipment Findings of Fact 236258

Zinnah shipment Findings of Fact 259275 Newman shipment Findings of Fact 276287

Dillon shipment Findings of Fact 288301 Huxtable shipment Findings of Fact 322334

Maniotes shipment and Findings of Fact 359374 Hughes shipment The written testimony of

at least one witness contradicts any claim that Andersons address or any other point was

intended by the shipper to be anintervening point in terms of a domestic destination See

In an effort to contradict BOEsargument that the shippers were not aware of the bills of lading the ALJ pointed
to 2 shipments on which a copy of the carriersbill of lading was forwarded to the shipper IDp 52 These
postshipmen Vansmissions from Anderson to its customers do not establish that he shippers enered an agreement
with these entities or were even aware of them prior to shipment Nor is the forwarding of these documents
remarkable The carriers sent them to Anderson at its address not the shippers for payment The carriers were not

demanding payment from Ihe shippers In fact he Finn Container bill was unrated and he Satipalli Vansmission
simply stated that a freight documenP was being sent

e
The word domestic in fact appears only once in the body of the documen in reference to an entirely different

document the Uniform Domestic SVaight Bill ofLading By Order served March 11 2009 the ALJ duected
Respondents to furnish information addressing the terms in its bills No response was filed
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