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FEDERAL MARI TI ME COWM SSI ON
46 CFR Part 515

. Docket No. 99-23

IN THE MATTER OF A SINGLE | NDI VI DUAL CONTEMPORANEQUSLY ACTING AS

THE QUALI FYI NG | NDI VIDUAL FOR BOTH AN OCEAN FREI GHT FORWARDER AND

A NON- VESSEL- OPERATI NG COMMON CARRI ER

AGENCY: Federal Maritine Conm ssion.

ACTI ON: Notice of proposed rule.

SUMMARY :  The Federal Maritinme Conmm ssion amends its regul ations
pertaining to the licensing requirenents of ocean
transportation internediaries in accordance with the
Shipping Act of 1984, as amended by The Ccean Shi pping
Reform Act of 1998. W are also republishing a
certificationprocess pertaining to drug convictions that
was previously omtted.

DATES: Submt conments on the proposed rule on or before [lnsert
date fourteen (14) days after date of publication in the

FEDERAL REQ STER] .

ADDRESS: Address comments concerning the proposed rule to:

Bryant L. VanBrakle, Secretary
Federal Maritinme Comm ssion
800 North Capitol Street, N W
Washington, D.C. 20573-0001

FOR FURTHER | NFORVATI ON CONTACT:

‘ Austin L. Schmtt, Director
Bureau of Tariffs, Certification and Licensing
Federal Maritime Conm ssion
800 North Capitol Street, N W
Washington, D.C.  20573-0001
(202) 523-5796




(202) 523-5796
Thomas Panebi anco, General Counsel
Federal Maritine Conmi ssion
800 North Capitol St., N W
Washington, D.C.  20573-0001
©(202) 523-5740
SUPPLEMENTARY | NFORVATI ON:

On Novenber 10, 1999, the National Custons Brokers &
Forwar ders Association of America ("NCBFAA" or "Petitioner") filed
a Petition in which it requests that the Conm ssion issue a
declaratory  order confirmng, pursuant to 46 CF.R §
515.11(c) (1999), that a single individual can act contenporaneously
as the qualifying individual for both an ocean freight forwarder
and a non-vessel -operating common carrier (“Nvocc”), as long as
they are affiliated entities. In the alternative, NCBFAA seeks a
rul emaking to amend § 515.11(c) to achieve the sane result. Notice
of the filing of the Petition appeared in the Federal Register on
Novenber 19, 1999. 64 Fed. Reg. 63318. No comments were received
in response to the Petition. For the reasons set forth nmore fully
bel ow, the Conmission grants NCBFAA’s request to issue a Notice of
Proposed Rul emaki ng.

Backgr ound

Effective May 1, 1999, the Conm ssion pronulgated final rules
to inplement changes nade to the Shipping Act of 1984 ("1984 Act"),
46 U.S.C. app. § 1701 et seq., by the Ccean Shipping Reform Act of

1998 (“osra”), Pub L. 105-258, 112 Stat. 1902. In Docket No. 98-
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28, Licensing, Financial Responsibility Requirenents, and General
Duties for Ocean Transportation Internediaries, the Conm ssion

solicited comments, and ultimately published final rules at 46
CF.R part 515, governing ocean transportation internediaries
(‘Ofs") . See 64 Fed. Reg. 11155, March 8, 1999. OSRA essentially
defines oTIs as ocean freight forwarders and NvVOCCs as those terns
were originally defined by the 1984 Act. Section 515.11 of the
Commi ssion's rules sets forth the requirements for obtaining an Ol
l'icense in accordance with OsRA’s directive that all OTIs in the
United States obtain one. Section 515.11(c) provides:

Affiliates of internediaries. An independently qualified
applicant may be granted a separate license to carry on
the business of providing ocean transportation
intermediary services even though it is associated with
under common control with, or otherwise related to
anot her ocean transportation intermediary through stock
ownership or common directors or officers, 1if such
applicant submts: a separate application and fee, and a
valid instrument of financial responsibility in the form
and anount prescribed under §515.21. The qualifying
I ndi vi dual of one active licensee shall not also be
desi gnated as the qualifying individual of an applicant
for another ocean transportation internmediary |icense,
except for a separately incorporated branch office.

46 C.F.R § 515.11(c).
The Petition

In its Petition, NCBFAA asserts that it is crucial for the
Conmmi ssion to address this issue in a formal proceeding, contending
"the Conmmi ssion appears to be administering §515.11(c) in a manner
which is fundanentally at odds with the letter and spirit of the

interpretation of this provision as stated in its final rule,
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Docket No. 98-28." Petition at 2. NCBFAA argues that in its
comments in Docket No. 98-28, it requested that the Comm ssion
"specifically affirmthe principle that a qualifying individual is
permtted to be a corporate officer of nmore than a single conpany."”
Id. NCBFAA states that the basis of its request was that many OTIs
are relatively snall conpanies that have elected to provide their
forwardi ng and NVOCC services through separate corporate entities
for a variety of Dbusiness reasons. NCBFAA notes that the
Conmi ssion "appeared to be synpathetic" with this position during
the rul emaking proceeding when it “affirm[ed] that a person may be
the qualifying individual for nore than one conpany,” and further
when it added the phrase "except for a separately incorporated
branch office" to proposed section 515.11(c). Id. (quoting 64 Fed.
Reg. 11158).

NCBFAA poi nts out that when the Comm ssion added the "except
for a separately incorporated branch office" |anguage to §
515.11(c), it "nmeant that separately incorporated branch offices
will be permitted to have the sanme qualifying individuals for
|'i censing purposes.” Id. (quoting 64 Fed. Reg. 11158). However,
NCBFAA further contends that only when oTIs were filing their
l'icense applications after the rules became effective May 1, 1999,
were they infornmed that only applicants in a parent-subsidiary
relationship would be pernmitted to have the sanme qualifying
i ndividual. NCBFAA objects to the Comm ssion's refusal "to allow

affiliated orrs owned by a single individual or holding conmpany to
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share the sane person as qualifying individual despite the fact
that these corporations are controlled by the sane parent and often
have identical officers,” and clains that this "apparent departure
from [the Conmm ssion's] expressed policy caught the OIl industry by
surprise.” Id.

In submtting its coments to Docket No. 98-28, NCBFAA
maintains that it had in mnd the numerous small conpani es that
were al ready organi zed to provide forwardi ng and NVOCC servi ces
through separate corporate entities, and opines that these
conpanies are the nost disadvantaged by what it calls the
Conmi ssion's “present restrictive interpretation of § 515.11(c).”
Petition at 3. To renedy the problens presented by the "except for
a separately incorporated branch office" |anguage, NCBFAA submits
that "if a corporate applicant for an OTl license is affiliated
wi th another applicant or |icensee either as a subsidiary, parent
or sibling corporation and if an individual is an officer in both
entities, that person should be allowed to be the qualifying
i ndi vidual for both conpanies.” Petition at 4.

NCBFAA believes that a clarification of the Commssion's rule
woul d be sufficient to address the problem but in the alternative,
if the Conm ssion believes that the rule needs to be anended, it
suggests anending § 515.11(c) as foll ows:

The qualifying individual of one active |icensee shal

not also be designated contenporaneously as the

qual i fying individual of an applicant for another ocean

transportation internediary license, unless the entities
are affiliated and the person who is to be the qualifying
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individual is an officer of both entities.
Further, NCBFAA suggests that the term"affiliated" be construed to
include situations where the rel evant conpanies are conmonly
controlled or where one directly controls the other. Id.
Di scussi on

At the outset, the Conm ssion denies the Petition for a
Declaratory Order, as it is not the proper forum for addressing the
I ssue raised here. Rule 68 of the Conmission's Rules of Practice
and Procedure, 46 C.F.R § 502.68, provides that the Conm ssion
may, in its discretion, issue a declaratory order to termnate a
controversy or to renove uncertainty. 46 CFR §
502.68 (a) (1) (1999). The rule further provides that this section
shall be invoked solely for the purpose of obtaining declaratory
rulings which will allow persons to act without peril upon their
own view. 46 CF. R § 502.68(b) (1999).

We do not believe that the Petition provides sufficient
information to satisfy the requirenents of Rule 68. There is no
controversy or uncertainty with respect to the interpretation of §
515.11(c) to be termnated or renoved, respectively. Section
515.11(c) contains the express restriction that a qualifying
i ndividual of one active licensee may not be a qualifying
i ndi vidual for another OTl |icensee, except for a separately
i ncorporated branch office. There is no anbiguity in this proviso,

particularly when it is read in conjunction with the definition of



branch office:

Branch office neans any office in the United States

establ i shed by or maintained by or under the control of

a licensee for the purpose of rendering internediary

services, which office is |located at an address different

fromthat of the licensee's designated home office. This

term does not include a separately incorporated entity.

W disagree that the Commssion's interpretation of §
515.11(c) represents a departure fromits expressed policy and
t hereby creates an anbiguity; rather, this is a matter in which
the Comm ssion took a nore narrow approach in enacting § 515.11(c)
t han NCBFAA originally sought during the rul emaki ng proceeding in
Docket No. 98-28. The |anguage and interpretation of § 515.11(c)
are the same as they were pre-0OsSRa, except for the addition of the
branch office |anguage which | essens the restrictions pertaining to
qualifying individuals. In fact, NCBFAA acknow edges that this is
hel pful, although it does not address the problens faced by the
closely affiliated entities. Petition at 2.

Nor is there a controversy within the neaning of the rule such
that Petitioner is acting at peril of violating the regulations.
Upon application of the criteria of the current provision, the OTIs
Petitioner clains are nost harned by § 515.11(c) would be denied
licenses to operate and would be so advi sed. Moreover, the
Conmi ssion's Bureau of Tariffs, Certification and Licensing has
refrained from denying licenses on this basis until the conclusion

of this proceeding. Thus, there is no basis for any claimthat

OTIs are currently acting at sone peril of violating the OTl
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licensing rules Dbased on the identity of their qualifying
individual. W conclude, therefore, that a declaratory order is
not the appropriate mechanism for relief.

However, we believe that a Notice of Proposed Rulemaking is
the proper venue for allowing the Petitioner to seek relief in the
form of a proposed rul e change. W are aware that since the
i mpl enentation of the new rules effective May 1, 1999, sone
entities have been affected by this provision. Al t hough s
515.11(c) remains largely the same as the provisions in § 510.11 (c)
of the Comm ssion's pre-OSRA regul ations, OSRA now requires that
all oTIs in the United States, rather than only ocean freight
forwarders, obtain a license. As a consequence, this provision has
had a restrictive inpact on those entities that are jointly held in
sone manner. W are especially mndful of the burden inposed on
sole proprietors who operate both an NVOCC and an ocean freight
f orwar der . W do not want these entities to be required
unnecessarily to nodify their existing business structures to
comply with OSRA and its inplenenting regul ations. To that end,
the Conmi ssion is issuing this notice of proposed rul emaking to
broaden § 515.11(c) to allow affiliated entities to have the sane
qualifying individual to obtain a license under this part. W are,
however, nodifying the |anguage suggested by Petitioner to effect
this change.

The | ast sentence of § 515.11(c) currently states:

The qualifying individual of one active |icensee shal
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not also be designated as the qualifying individual of an

appl i cant for another ocean transportation internediary

license, except for a separately incorporated branch

of fice.
In its Petition, NCBFAA suggests replacing “except for a separately
incorporated branch office" wth ‘unless the entities are
affiliated and the person who is to be the qualifying individual is
an officer of both entities.” Petition at 4. W find that
proposal to be redundant, however, because the rules already
specify who may be a qualifying individual, including not only an
active corporate officer or an active nmanaging partner, but also a
sol e proprietor. See 46 C.F.R § 515.11(b). Further, NCBFAA
suggests that the term "affiliated" be construed to include
situations where the relevant conpanies are commonly controlled or
where one directly controls the other. Petition at 4. W prefer
to make this explicit in the rule, rather than leave it open to
i nterpretation. Thus, the Comm ssion proposes the follow ng
amendnent to the 'last sentence of § 515.11(c):

The qualifying individual of one active |licensee shal

not also be designated as the qualifying individual of an

appl i cant for another ocean transportation internediary

|'1cense, unless both entities are conmonly owned or where

one directly controls the other.
This proposal is sonewhat broader than that urged by Petitioner.
It enconpasses not only the type of entities described by NCBFAA in
support of its Petition, but also the nultiple offices such as
those |icensed under the "separately incorporated branch office"

provision in the current § 515.11(c). Moreover, we have
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incorporated into the express |anguage of the proposed rule
NCBFAA’s suggestion that the rule be construed to include
situations where the relevant conpanies are comonly controlled or
where one directly controls the other, so as to prevent any
m sunder standi ng or confusion with respect to those requirenents.

In conjunction with the proposed anendment to § 515.11(c), we
also at this time seek to anend the definition of "branch office"
at 46 CF.R § 515.2(c), by renmoving the |last sentence of the
definition, which states that the term does not include a
separately incorporated branch office. The Conm ssi on has
recogni zed separately incorporatedbranch offices el sewhere in part
515, particularly with respect to Ilicensing and financial
responsibility requirenents. Thi s proposed nodification should
renmove any potential confusion
O her Correction

In promulgating the rules to inplenent OSRA in Docket No. 98-
28, we inadvertently failed to carry over § 510.12(a)(2) into part
515. That section was a certification process to effect the
requirenents of 21 uU.s.c. § 862, which provides that Federa
benefits shall be wthheld in certain circumstances from
I ndi vidual s who have been convicted of drug distribution or
possession in Federal or state courts. As described in the
original proceeding, a license issued by the Commssion is

considered to be a Federal benefit. Further, if an individual is
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banned fromreceiving Federal benefits pursuant to 21 U S.C. s 862,
t he Conmm ssion has no discretion in the matter; . this section
nerely establishes a practice and procedure for inplenenting the
ban. See 55 Fed. Reg. 42193, Cctober 18, 1990 and 59 Fed. Reg
59171, Novenber 16, 1994, Therefore, we are republishing the
omtted section at this tine.

Initial Regulatory Flexibility Analysis

why the Conmi ssion i s considering the new rule.

On Novenber 10, 1999, the NCBFAA filed a Petition requesting
that the Comm ssion issue a declaratory order, confirmng, pursuant
to 46 CF. R § 515.11(c) (1999), that a single individual can act
cont enpor aneously as the qualifying individual for both an ocean
freight forwarder and an NVOCC, as long as they are affiliated
entities. In the alternative, NCBFAA seeks a rul emaking to amend
§ 515.11(c) to achieve the same result. For reasons set forth nore
fully in the supplementary information of the proposed rul emaking,
the Conmmi ssion decided to grant NCBFAA’s request to issue a Notice
of Proposed Rul emaki ng.

Legal basis and obijectives for the new rule.

Effective May 1, 1999, the Conmission promulgated final rules
to inmplement changes made to the 1984 Act, 46 U S. C. app. § 1701 et
seq., by OSRA, Pub L. 105-258, 112 Stat. 1902. See 64 Fed. Reg.
11155, March 8, 1999. Section 515.11(c) of those rules provides:

Affiliates of intermediaries. An independently qualified
applicant may be granted a separate |icense to carry on
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the business of provi di ng ocean transportation

intermediary services-even though it is associated wth,

under common control with, or otherwise related to

anot her ocean transportation internediary through stock

ownership or comon directors or officers, If such

applicant subnits: a separate application and fee, and a

valid instrunent of financial responsibility in the form

and anount prescribed under 5515. 21. The qualifying

i ndi vi dual of one active licensee shall not also be

desi gnated as the qualifying individual of an applicant

for another ocean transportation internmediary |icense,

except for a separately incorporated branch office.
46 C.F.R 8§ 515.11(c).

Since the inplenentation of the new rules effective My 1,
1999, some entities have been affected by this provision. Al though
8 515.11(c) remains largely unchanged since 0OsSRA’s enactnment, OSRA
now requires that all oTIs in the United States, rather than only
ocean freight forwarders, obtain a |icense. As a consequence, this
provi sion has had a restrictive inpact on those entities that are
jointly held in sone manner. The Conmmi ssion is especially m ndful
of the burden inposed on sole proprietors who operate both as an
NVOCC and an ocean freight forwarder. The Commi ssion does not want
these entities to be required unnecessarily to nodify their
exi sting business structures to conply wth OSRA and its
i mpl ementing regulations. To that end, the Conmi ssion is issuing
a notice of proposed rul emaking to broaden 8§ 515.11(c) to all ow
affiliated entities to have the sane qualifying individual to

obtain a license under this part.

which the new rule will apply.
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It is estimated that the proposed rul emaking will benefit oTis
that act as qualifying individuals for both affiliated ocean
freight forwarders and NVOCCs. At present, there are approxi mately
600 oTIs with affiliated ocean freight forwarder and NVOCC
operations affected by the proposed rul emaking, I ncl udi ng
approximately 20 sole proprietorships.

Entities affected by the current rule, particularly sole
proprietors, could be required to nodify their existing business
structures, either by (1) merging their affiliated ocean freight
forwarder and NVOCC operations, (2) creating a branch office, or
(3) hiring a qualifying individual to oversee their operations.

However, the Comm ssion's Bureau of Tariffs, Certification and
Li censing has refrained fromdenying |icenses on this basis pending
the conclusion of this proceeding.

Projected reporting, record keeping and other conpl i ance

requi renents of the new rule.

The Comm ssion is not aware of any additional reporting,
record keeping or other conpliance requirements as a result of the
proposed rul emaki ng. Rather, the Conmi ssion believes that the
i mpact of the proposed rulemaking will primarily be to benefit sole
proprietorship OTIs that act as qualifying individuals for both
affiliated ocean freight forwarders and NVOCCs.

The benefit of the proposed rul emaking can be neasured
primarily as the savings to sole proprietorships of not having to

modi fy their business structures as described above. Moreover, the
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proposed rul emaking will benefit corporations and partnerships wth
affiliated freight forwarder and NVOCC operations by giving them
greater flexibility in selecting a single qualifying individual for
both organizations. However, it is not feasible to specifically
quantify these benefits because individual OTl operations vary
dramatically in scope and overhead.

The Chairman cannot certify that the proposed rul emaking wl |
not have a significant econom c inpact on a substantial nunber of
smal|l entities. However, the Comm ssion believes that the proposed
rul emaking will have no adverse inpact on snall entities. Further
the Conmi ssion believes that the inpact of the proposed rul emaking
wll be to benefit oTIs that act as qualifying individuals for both
affiliated ocean freight forwarders and NvocCCs.

Rel evant federal rules that mav duplicate, overlap, or conflict

with the new rule.

The Conm ssion is not aware of any other federal rules that
duplicate, overlap, or conflict with the proposed rul enaking.
Li st of Subjects in 46 CFR part 515

Exports, Freight forwarders, Non- vessel - operating common
carriers, Ccean transportation I ntermedi ari es, Li censi ng
requirenents, Financial responsibility requirements, Reports and
recordkeepi ng requirenents.

For the reasons stated in the preanble, the Federal Maritine
Conmi ssi on proposes to amend 46 CFR chapter 1V, subchapter B, as

set forth bel ow
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PART 515 - LI CENSI NG FI NANCI AL RESPONSI BI LI TY REQUI REMENTS, AND
GENERAL DUTI ES OF OCEAN TRANSPORTATI ON | NTERVEDI ARl ES

1. The authority citation is amended to read as foll ows:

5 USC 553 31 USC 9701; 46 US.C app. 1702, 1707, 1709,
1710, 1712, 1714, 1716, and 1718, Pub. L. 105-383, 112 Stat. 3411,
21 U.S.C. 862.

2. In 8§ 515.2, revise paragraph (c) to read as follows:

5515.2 Definitions.

*****

(c) Branch office neans any office in the United States
established by or maintained by or under the control of a |icensee
for the purpose of rendering intermediary services, which office is
| ocated at an address different from that of the |icensee's

desi gnated home office.

* kK x %

3. In 8§ 515.11, revise paragraph (c) to read as follows:

5515.11 Basic requirenents for licensing; eliqgibility.

* *

(c) Affiliates of internediaries. An independently

qualified applicant may be granted a separate license to carry on
the business of providing ocean transportation internediary
services even though it is associated with, under common contro

with, or otherwise related to another ocean transportation

intermediary through stock ownership or comon directors or
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officers, ‘if such applicant subnmits: a separate application and
fee, and a valid instrument of financial responsibility in the form
and amount prescribed under 5515.21. The qualifying individual of
one active licensee shall not also be designated as the qualifying
i ndi vidual of an applicant for another ocean transportation
internmediary |icenseunless both entities are commonly owned or
where one directly controls the other.

4, In § 515.12(a), redesignate paragraph (a) as (a)(l) and
add paragraph (a)(2) to read as foll ows:

5515.12 Application for license.

(a) Application and forns.

(1) * % %
(2) An individual who is applying for a license in his or
her own name nust conplete the followi ng certification

I, ( Nane) certify under penalty of
perjury under the Taws'of the United States, that |
have not been convicted, after Septenber 1, 1989,
of any Federal or state offense involving the
distribution or possession of a controlled
subst ance, or that if | have been so convicted, |
amnot ineligible to receive Federal benefits,
either by court order or operation of |aw, pursuant
to 21 U.S.C. 862.

* K Kk Kk Kk

By the Conm ssion.

Ronald D. Mirphy
Assi stant Secretary
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accompany this proposed regulatory
action.

F. Applicability of Executive Order
23045

Executive Order 13045, “Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997), applies to any rule that
EPA determines (1) “Economically
Significant” as defined under Executive
Order 12866 and (2) Concerns an
environmental health or safety risk that
EPA has reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the Agency.

This proposed rule 1s not subject to
E.O. 13045, because it is not an
economically significant regulatory
action as defined by Executive Order
12866, and it does not address an
environmental health or safety risk that
would have a disproportionate effect on
children.

G. Executive Order 13132 (Federalism)

Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999), requires EPA to develop an
accountable process to ensure
“meaningful and timely input by State
and local officials in de development of
regulatory policies that have federalism
implications.” “Policies that have
federalism implications” is defined in
the Executive Order to include
regulations that have “substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.” Under
Executive Order 13132, EPA may not
issue a regulation that has federalism
implications, that imposes substantial
direct compliance costs, and that is not
required by statute, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by State and local
governments, or EPA consults with
State and local officials early in the
process of developing the proposed
regulation. EPA also may not issue a
rogulation that has federalism
implications and that preempts State
law unless the Agency consults with
State and local officials early in the
pracess of developing the proposed
rogulation.

If EPA complies by consulting,
Kxncutive Order 13132 requires EPA to

provide to the Office of Management
and Budget (OMB), in a separately
identified section of the preamble to the
rule, a federalism summary impact
statement (FSIS). The FSIS must include
a description of the extent of EPA’s
prior consultation with State and local
officials, a summary of the nature of
their concerns and the agency’s position
supporting the need to issue the
regulation, and a statement of the extent
to which the concerns of State and local
officials have been met. Also, when EPA
transmits a draft final rule with
federalism implications to OMB for
review pursuant to Executive Order
12866, EPA must include a certification
from the aeencv’'s Federalism Official
stating that EPA has met the
requirements of Executive Order 13132
in a meaningful and timely manner.

This proposed rule will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132. This proposal
would not create new requirements but
would only extend an existing
mechanism to allow permitting
authorities to more efficiently revise
their operating permits programs. Thus,
the requirements of section 6 of the
Executive Order do not apply to this
rule.

H. Executive Order 13084: Consultation
and Coordination with Indian Tribal
Governments

Under Executive Order 13084, EPA
may not issue a regulation that is not
required by statute, that significantly or
uniquely affects the communities of
Indian tribal governments; and that
imposes substantial direct compliance
costs on those communities, unless the
Federal government provides the funds
necessary to pay the direct compliance
costs incurred by the tribal
governments, or EPA consults with
those governments. If EPA complies by .
consuiting, Executive Order 13084
requires EPA to provide to OMB, in a
separately identified section of the
preamble to the rule, a description of
the extent of EPA's prior consultation
with representatives of affected tribal
governments, a summary of the nature
of their concerns, and a statement
supporting the need to issue the
regulation. In addition, Executive Order
13084 requires EPA to develop an
effective process permitting elected
officials and other representatives of
Indian tribal governments “to provide
meaningful and timely input in the
development of regulatory policies on

matters that significantly or uniquely
affect their communities.”

This proposed rule does not
significantly or uniquely affect the -
communities of Indian tribal
governments. It does not result in any
expenditure of tribal government
revenue or have any impact on tribal
governments because it applies only to
State and local permitting programs.
Accordingly, the requirements of
section 3(b) of Executive Order 13084
do not apply to this rule.

I. National Technology Transfer and
Advancement Act

Section 12(d} of de National
Technology Transfer and Advancement
Act (NTTAA), Public Law 104-113,

§ 12(d) (15 U.S.C. 272 note) directs EPA
to use voluntary consensus standards in
its regulatory activities unless to do so
would be inconsistent with applicable
law or otherwise impractical. Voluntary
consensus standards are technical
standards (e.g., materials specifications,
test methods, sampling procedures, and
business practices) that.are developed or
adopted by one or more voluntary
consensus standard bodies. The NTTAA
directs EPA to provide Congress,
through OMB, explanations when the
Agency decides not to use available and
applicable voluntary consensus
standards.

This proposed rulemaking does not
involve technical standards. Therefore,
EPA is not considering the use of any
voluntary consensus standards.

List of Subjects in 40 CFR Part 70
Environmental protection,
Administrative Practice and Procedure,
Air pollution control, Intergovernmental
relations.
Dated: February 4, 2000.
Carol M. Browner,
Administrator.
[FR Dpc. 00-3206 Filed z-11-00; 8:45 am]
BILLI G CODE 6560-50-U

4
!
"/FEDERAL MARITIME COMMISSION

46 CFR Part 515
[Docket No.99-23]

In the Matter of a Single Individual
Contemporaneously Acting as the
Qualifying Individual for Both an
Ocean Freight Forwarder and a Non-
Vessel-Operating Common Carrier

AGENCY: Federal Maritime Commission.
ACTION: Notice of proposed rule.

SUMMARY: The Federal Maritime
Commission amends its regulations
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pertaining to the licensing requirements
of ocean transportation intermediaries
in accordance with the Shipping Act of
1984, as amended by The Ocean
Shipping Reform Act of 1998. We are
also republishing a certification process
pertaining to drug convictions that was
ously omitted.
s: Submit comments on the
proposed rule on or before February 28,
2000.
ADDRESSES: Address comments
concerning the proposed rule to: Bryant
L. VanBrakle, Secretary, Federal
Maritime Commission, 800 North
Capitol Street, NW, Washington, D.C.
20573-0001.
FOR FURTHER INFORMATION CONTACT:
Austin L. Schmitt, Director, Bureau of
Tariffs, Certification and Licensing,
Federal Maritime Commission, 800
North Capitol Street, NW,
Washington, DC 20573-0001, (202)
523-5796
Thomas Panebianco., General Counsel.
Federal Maritime Commission, 800
North Capitol St., NW, Washington,
DC 20573-0001, (202) 523-5740
SUPPLEMENTARY INFORMATION: On
November 10, 1999, the National
Customs Brokers & Forwarders
Association of America (“NCBFAA” or
“Petitioner”) filed a Petition in which it
requests that the Commission issue a
declaratory order confirming, pursuant
to 46 CFR 515.11(c)(1999), that a single
individual can act contemporaneously
as the qualifying individual for both an
ocean freight forwarder and a non-
vessel-operating common carrier
(“NVOCC™), as long as they are
affiliated entities. In the alternative,
NCBFAA seeks aTulemaking to amend
§ 515.11(c) to achieve the same result.
Notice of the filing of the Petition
appeared in the Federal Register on
November 19, 1999. 64 FR 63318. No
comments were received in response to
the Petition. For the reasons set forth
more fully below, de Commission
grants NCBFAA'’s request to issue a
Notice of Proposed Rulemaking.

Background

Effective May 1, 1999, the
Commission promulgated final rules to
implement changes made to the
Shipping Act of 1984 (“1984 Act”), 46
U.S.C. app. section 1701 et seq., by the
Ocean Shipping Reform Act of 1998

SRA”), Pub L. 105-258, 112 Stat.

2. In Docket No. 98-28, Licensing,
inancial Responsibility Requirements,
and General Duties for Ocean
Transportation Intermediaries, the
Commission solicited comments, and
ultimately published final rules at 46
CFR part 515, governing ocean

transportation intermediaries (“OTIs").
See 64 FR 11155, March 8,1QQQ. OSRA
essentially defines OTIs as ocean freight
forwardersand NVOCGs as those terms
were originally defined by the 1984 Act.
Section 515.11 of the Commission's
rules sets forth the requirements for
obtaining an OTI license in accordance
with OSRA’s directive that all OTIs in
the United States obtain one. Section
515.11(c) provides:

Affiliates Of intermediaries. An
independently qualified applicant may be
granted a separate license to carry on the
business of providing ocean transportation
intermediary services even though it is
associated with, under common control with,
or otherwise related to another ocean
transportation intermediary through stock
ownership or common directors or officers, if
such applicant submits: a separate
application and fee, and a valid instrument
of financial responsibility in the form and
amount prescribed under 5°515.21. The
qualifying individual of one active licensee
shall not also be designated as the qualifying
individual of an applicant for another ocean
transportation intermediary license, except
for a separately incorporated branch office.

46 CFR 515.11(c).
The Petition

In its Petition, NCBFAA asserts that it
is crucial for the Commission to address
this issue in a formal proceeding,
contending “the Commission appears to
be administering § 515.11(c} in a
manner which is fundamentally at odds
with the letter and spirit of the
interpretation of this provision as stated
in its final rule, Docket No. 98—28.”
Petition at 2. NCBFAA argues that in its
comments in Docket No. 98-28, it
requested that the Commission
“specifically affirm the principle that a
qualifying individual is permitted to be
a corporate officer of more than a single
company.” |d. NCBFAA states that the
basis of its request was that many OTIs
are relatively small companies that have
elected to provide their forwarding and
NVOCC services through separate
corporate entities for a variety of
business reasons. NCBFAA notes that
de Commission “appeared to be
sympathetic” with this position during
the rulemaking proceeding when it
“affirm[ed] that a person may be the
qualifying individual for more than one
company,” and further when it added
the phrase “except for a separately
incorporated branch office” to proposed
section 515.11(c). Id. (quoting 64 FR
11158).

NCBFAA points out that when the
Commission added the “except for a
separately incorporated branch office”
language to § 515.11(c), it “meant that
separately incorporated branch offices
will be permitted to have the same

qualifying individuals for licensing
purposes.” Id. (quoting 64 FR 11158).
However, NCBFAA further contends
that only when OTIs were filing their
license applications after the rules
became effective May 1, 1999, were they
informed that only applicants in a
parent-subsidiary relationship would be
permitted to have the same qualifying
individual. NCBFAA objects to the
Commission’s refusal “to allow
affiliated OTIs owned by a single
individual or holding company to share
the same person as qualifying

individual despite the fact that these
corporations are controlled by the same
parent and often have identical
officers,” and claims that this “apparent
departure from [the Commission’s]
expressed policy caught the OTI

industry by surprise.;; 1d. -

In submitting its comments to Docket
No. 98-28, NCBFAA maintains that it
had in mind the numerous small
companies that were already organized
to provide forwarding and NVOCC
services through separate corporate
entities, and opines that these
companies are the most disadvantaged
by what it calls the Commission’s
“present restrictive interpretation of
§ 515.11{c).” Petition at 8. To remedy
the problems presented by the “except
for a separately incorporated branch
office” language, NCBFAA submits that
“if a corporate applicant for an OTI
license is affiliated with another
applicant or licensee either as a
subsidiary, parent or sibling corporation
and if anindividual is an officer in both
entities, that person should be allowed
to be the qualifying individual for both
companies.” Petition at 4.

NCBFAA believes that a clarification
of the Commission’s rule would be
sufficient to address the problem, but in
the alternative, if the Commission
believes that the rule needs to be
amended, it suggests amending
§ 515.11(c) as follows:

The qualifying individual of one active
licensee shah not also be designated
contemporaneously as the qualifying
individual of an applicant for another ocean
transportation intermediarv license, unless
the entities are affiliated and the person who
is to be the qualifying individual is an officer
of both entities.

Further, NCBFAA suggests that the
term “affiliated” be construed to
include situations where the relevant
companies are commonly controlled or
where one directly controls the other.
Id.

Discussion

At the outset, the Commission denies
the Petition for a Declaratory Order, as
it is not the proper forum for addressing
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