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LICENSIIG, FXjNANCIAL RESPONSIBILITY REQUIREMENTS, AND GENERAL
DUTIE% FOR OCEAN TRANSPORTATION INTERMEDIARIES

AGENCY: Federal Maritime Commission.

ACTION: Final rule and interim final rule.

SUMMARY : The Federal Maritime Commission adds new regulations

establishing licensing and financial responsibility :

requirements for ocean transportation intermediaries in

accordance with the Shipping Act of 1984, as modified by

Public Law 105-258 (The Ocean Shipping Reform Act of

1998) and section 424 of Public Law 105-383 (The Coast

Guard Authorization Act of 1998). As part of this rule,

we are adopting as an interim final rule a provision that

allows foreign non-vessel-operating common carriers the

opportunity to seek a license under the licensing

requirements of this part.

DATES: This rule is effective May 1, 1999.

Submit comments on the interim final rule on or before

[Jnsert date fifteen (15) days after date of oublication

n the FEDERAL REGISTER].i

ADDRESS: Address comments concerning the interim final rule to:

Bryant L. VanBrakle, Secretary
Federal Maritime Commission
800 North Capitol Street, N.W.
Washington, D.C. 20573-0001
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FOR EVR'XHER INFORMATION CONTACT:

Austin L. Schmitt, Director
Bureau of Tariffs, Certification and Licensing
Federal Maritime Commission
800 North Capitol Street, N.W.
Washington, D.C. 20573-0001
(202) 523-5796

Thomas Panebianco, General Counsel
Federal Maritime Commission
800 North Capitol St., N.W.
Washington, D.C. 20573-0001
(202) 523-5740

SUPPLEMENTALLY  *FORMATION:

On December 22, 1998, the Federal Maritime Commission (YMC"

or "Commission") published a proposed rule to add new regulations

at 46 CFR part 515 to implement changes made by the Ocean Shipping

Reform Act of 1998 ("OSRA"), Pub. L. 105-258, 112 Stat. 1902, to

the Shipping Act of 1984 ("1984 Act"), 46 U.S.C. app. § 1701 &

sea., relating to ocean freight forwarders and non-vessel-operating

common carriers ("NVOCCs"). 63 FR 70710-70727, December 22, 1998.

In addition, the Commission removes existing parts 510 and 583.

Finally, under the Commission' s restructuring of its rules, the new

part 515 will be included in subchapter B of chapter IV, 46 CFR.

The Commission received 28 comments on this proceeding from

U.S. Traffic Service; Cargo Brokers International, Inc. ("Cargo

Brokers"); Council of European and Japanese National Shipowners'

Associations ("CENSA"); Effective Tariff Management Corporation

0 ("ETM"); EuroAmerica Group Inc.; DITTO; North American Van Lines,

Inc. t/a North American International ("NAI"); D.J. Powers Co.,
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Inc.; Ocean World Lines, Inc. ("OWL"); Kemper Insurance Companies;

New York/New Jersey Foreign Freight Forwarders and Brokers

Association ("NY/NJFFFBA"); American Surety Association and

Intercargo Insurance Company ("ASA/Intercargo"); National

Industrial Transportation League ("NITL"); Ocean Carrier Working

Group Agreement ("OCWG"); International Association of NVOCCs

("IANVOCC"); Airborne Express;l National Customs Brokers &

Forwarders Association of America, Inc. ("NCBFAA"); Worldlink

Logistics, Inc. and Worldlink International, Inc. (collectively

"Worldlink"); Charter Container Line; Yellow Corporation on behalf

of its subsidiary YCS; American International Freight Association

and Transportation Intermediaries Association ("AIFA/TIA");

Distribution-Publications, Inc. ("DPI"); British Association of

Removers; National Association of Transportation Intermediaries

("NATI"); C.A. Shea & Company, Inc.; Glad Freight Int'l Inc.;

Direct Container Line, Inc. ("DCL"); and American President Lines,

Ltd. and APL Co., Pte Ltd. ("APL").

LICEWSIIG RBQUllREMENTS

OSRA applies the requirements of section 19 of the 1984 Act to

all "ocean transportation intermediaries" ("OTIS") in the United

States. An OTI means an ocean freight forwarder or an NVOCC as

those terms are defined by the 1984 Act. OSRA requires that all

'Airborne Express adopts in full the comments of the IANVOCC
and, therefore, will not be referenced further.
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OTIS in the United States be licensed by the Commission. The

legislative history of OSRA directs the Commission to determine

"when foreign-based entities conducting business in the United

States are to be considered persons in the United States" for

purposes of the licensing requirements of section 19 of the 1984

Act. S. Rep. No. 105-61, 105th Cong., 1st Sess., at 31 (1997)

("Report") .

The proposed rule offered for comment two alternative

definitions of "in the United States" for purposes of the licensing

requirements of this part. The Commission received 17 comments

addressing this issue. D.J. Powers, Yellow, NY/NJFFFBA, NCBFAA,

and OWL support the first option presented by the Commission, which

would require that foreign-based OTIS use only licensed OTIS in the

United States. D.J. Powers notes that it seldom encounters an

agent who "simply processes bills of lading" and does not perform

at least some sales activities if not more. Yellow maintains that

this alternative is the most fair and equitable, and it will level

the playing field and increase competition, which is

"unquestionably the primary goal" of OSRA. OWL suggests licensing

all OTIS and then equalizing the bond amounts of foreign and U.S.

entities. NY/NJFFFBA states that under this alternative, foreign-

based OTIS should not have to secure a higher amount of financial

responsibility because their agents will also be licensed and

bonded and further that no data support the higher amounts of
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financial respansibility. NCBFAA maintains that this approach is

too narrow but at least gives recognition to the "in the United‘

States" language.

Charter, DPI, NITL, AIFA/TIA, NATI, and APL support the

second, less restrictive definition of "in the United States."

Charter asserts that it would be logical to draw the distinction in

the licensing requirement based on physical presence in the United

States since Congress contemplated that some OTIS would not be

licensed. DPI favors this approach because the first option would

be too expensive and many foreign OTIS use agents in the United

States who are not OTIS themselves. NITL supports this alternative

because it appears to establish a more reasonable boundary to then

scope of the licensing requirement and would be more consistent

with the deregulatory purposes of OSRA. Similarly, AIFA/TIA

believes that this option is more in line with Congressional

intent, but supports § 515.21(a)(4), which holds foreign-based OTIS

responsible for the acts or omissions of their agents. In

contrast, DPI does not support 5 515,21(a)(4) because it imposes

too much regulation over NVOCCs operating outside the United

States. NAT1 maintains that the first approach is restrictive and

would unnecessarily prohibit existing business arrangements from

continuing. APL also suggests that the Commission give foreign

OTIS with minimal contacts in the United States the option of

becoming licensed, so that they can perform their own services in
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the United States and reduce costs and increase quality control.

In addition, APL asserts that some foreign OTIS may find the higher

amount of financial responsibility too high and would rather be

licensed and furnish the lesser financial responsibility required

of those OTIS in the United States.

CENSA and ASA/Intercargo  support either option. In the event

the Commission adopts option two, ASA/Intercargo suggests that the

Commission provide guidance to the public as to what constitutes

"minimal" services as opposed to a "full spectrum" of OTI services.

The Commission is reluctant to set forth a rigid standard for when

an entity is operating as a freight forwarder or an NVOCC,

particularly in light of the innovations and technological advances

made in the industry. Therefore, we refer to our discussion of

this issue in the Notice of Proposed Rulemaking, 63 Fed. Reg. at

70710 (1998), especially pertaining to In Re: The Impact of Modern

Technoloav on the Customs and Practices of the Freiqht Forwardinq

Industrv - Petition for Rulemakinq: Order Denving Petition for

Rulemakinu or Declaratorv Order, 28 S.R.R. 418 (1998), and

Activities, Filinq Practices and Carrier Status of Containershios,

Inc., 9 F.M.C. 56 (1965).

DCL urges the Commission to reconsider the third alternative

which it rejected at its meeting of December 9, 1998, which would

have licensed any OTI providing services to or from the United

States through an agent physically present in the United States.
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DCL believes that all NVOCCs, whether foreign or domestic, should

be licensed, and maintains that nothing in the legislative history

precludes this approach. Rather, DCL asserts that the Commission's

overvaluation of the significance of the "in the United States"

limitation should give way to the interpretation that allows the

greatest fairness to those entities competing with unlicensed

NVOCCs. In addition, DCL argues, this approach would strengthen

the Commission's enforcement capabilities with respect to foreign

entities who elude Commission regulation. Similarly, Glad Freight

supports licensing foreign freight forwarders to lead to better

enforcement.

IANVOCC and Worldlink also support the definition the

Commission rejected, maintaining that Congress intended that only

"certain" foreign OTIS would not be licensed, and therefore, some

foreign OTIS would be licensed. Congress could have limited the

licensing requirements as it has for freight forwarders, to NVOCCs

engaged only in the U.S. export trade, but did not; thus, IANVOCC

and Worldlink argue that Congress intended the "in the United

States" phrase to encompass foreign-based NVOCCs that participate

in the U.S. foreign commerce. Moreover, they assert that Congress

gave the Commission broad discretion to rely on its experience and

expertise to determine what it means to be "in the United States"

in regulating the NVOCC industry. Both suggest a modified

definition of "in the United States" combining both alternatives.
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Worldlink submits that without a broad definition of "in the United

States, N Dunscrupulous, unlicensed foreign NVOCCs could continually

disrupt shipping markets by engaging in misdescription or rebate

schemes" and, therefore, proposes the following definition to

provide the broadest possible licensing coverage:

For purposes of this part, a person is considered to be
"in the United States" if such person is incorporated in,
resident in, or established under the laws of the United
States, or otherwise maintains a physical presence in the
United States. Such indicia of physical presence may
include, but are not limited to, whether the person holds
a taxpayer identification number, holds or is leqallv
reauired to obtain a state or local business license, or
maintains a mailing address in the United States. Only
persons licensed under this part may furnish or contract
to furnish ocean transportation intermediary services in
the United States on behalf of an unlicensed ocean
transportation intermediary.

IANVOCC believes that the licensing requirement should be

broad enough to cover all NVOCCs, whether based in the United

States or foreign countries, that provide a significant amount of

ocean transportation services in the United States, and it proposes

the same definition suggested by Worldlink. IANVOCC also suggests

defining "in the United States" to coincide with the jurisdictional

reach of United States courts as follows:

For purposes of this part, a person is considered to be
"in the United States" if such person is resident in or
incorporated or established under the laws of the United
States or would be subject to jurisdiction in the courts
of the United States for any of its ocean transportation
intermediary activities in United States commerce.

In addition, IANVOCC notes that if the Commission is concerned

about unfairly reaching certain foreign-based NVOCCs who have only
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minimal contacts in the United States, it could limit the

definition in the following manner:

Provided that any person handling only occasional or an
insubstantial volume of shipments in United States trades
as an ocean transportation intermediary shall not be
considered to be "in the United States" for licensing
purposes.

EuroAmerica,  DITTO, and ETM object to the requirement that

NVOCCs be licensed at all, because it represents an increased

regulatory burden. However, the requirement that OTIS be licensed

is statutorily imposed and cannot be waived by the Commission. In

a similar vein, NAT1 objects to the definition of "shipper" in

proposed § 515.2(s) and prefers the previous definition. However,

this definition is statutory and cannot be changed. This section

has been redesignated as § 515.2(t).

The Commission adopts the first proposed definition of what is

considered to be "in the United States“ for the licensing

requirements of this part. Thus, after the first two sentences, 5

515.3 is revised to read:

For purposes of this part, a person is considered to be
"in the United States" if such person is resident in, or
incorporated or established under, the laws of the United
States. Only persons licensed under this part may
furnish or contract to furnish ocean transportation
intermediary services in the United States on behalf of
an unlicensed ocean transportation intermediary.

The Commission agrees with the comments that this approach is the

most fair and equitable. We believe it is a good step towards

leveling the playing field between OTIS in the United States who
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are within the Commission's jurisdictional reach and those who are

outside of that reach. Moreover, this definition will increase .

competition, consistent with the intent of OSRA.

The Commission believes that this alternative provides foreign

NVOCCs greater flexibility by presenting them with two options. '

First, a foreign NVOCC could use an independently licensed agent in

the United States, in which event the agent would establish its own

financial responsibility and the foreign NVOCC would be required to r

secure the higher amount of financial responsibility applicable to

unlicensed OTIs pursuant to § 515.21(a)(3). Alternatively, a

foreign NVOCC could choose to set up its operations in this country

for licensing purposes in accordance with § 515.3 and establish

financial responsibility applicable to OTIS in the United States.

This alternative accommodates the suggestion of some commenters

that foreign NVOCCs be permitted to seek to become

this part.

licensed under '

The Commission intends that the appropriate instrument of i r

financial responsibility is available to pay off on claims or

judgments against an OTI. Under current practice, the instrument

of financial responsibility is obtained in the name of the entity

issuing the bill of lading and publishing the tariff. Thus, the

licensee must be the entity on the bill of lading, tariff and 7

instrument of financial responsibility in order to ensure that the f

financial responsibility covers the shipments handled on the bill 5
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of lading. For example, "ABC Freight Hong Kong" handles shipments

from the Far East inbound to the United States, and wants to obtain

a license, and thus establish a lower amount of financial

responsibility. Therefore, it sets up an unincorporated office

that is resident in the United States (a § 515.3). We would not

consider this unincorporated office to be a separate branch office

subject to additional licensing and financial responsibility

requirements of this part. However, in the event that the licensee

seeks to establish other branch offices in addition to its primary~

United States office, those other offices would be subject to the

licensing and financial responsibility requirements applicable to

separately incorporated and unincorporated branch offices.

We have limited the option of a foreign entity becoming

licensed under this part to NVOCCs, and not freight forwarders,

because an "ocean freight forwarder" is defined in § 515.2(o)(l) as

a person who dispatches shipments "from the United States."

Moreover, a freight forwarder has a fiduciary relationship with its

customer, and a foreign freight forwarder, by its very nature,

would be performing services for its customers in a foreign country

beyond the reach of the Commission. Because this alternative to

allow foreign NVOCCs to seek to become licensed under this part was

not included in the proposed rule, interested parties will have the

opportunity to comment on it, although it will go into effect as an

interim final rule.
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Section 515.11 provides that to be eligible for an OTI

license, an applicant must possess the necessary experience, that

is, that its qualifying individual has three years' experience in

providing OTI activities in the United States and the necessary

character to render ocean transportation intermediary services.

This provision had been applicable only to freight forwarders under

46 CFR § 510.11. To effectuate the alternative outlined above to

allow foreign NVOCCs the opportunity to become licensed under this

part, we have amended § 515.11(a) (1) by adding the following

provision:

Foreign NVOCCs seeking to be licensed under this part
must demonstrate that the qualifying individual has a
minimum 3 years' experience in ocean transportation
intermediary activities and the necessary character to
render ocean transportation intermediary services.

This revision removes the "in the United States" restriction on the

experience requirement, which we believe will better assist those

foreign NVOCCs who seek to obtain a license under this part. We

also seek comment on this modification because it was not included

in the proposed rule. However, it will go into effect as an

interim final rule.

NCBFAA supports applying the licensing requirements in § I

515.11 to all OTIS, including those only operating as NVOCCs.

NCBFAA notes that this requirement is "one of the Commission's time

proven methods for making sure that entities providing OTI services

are qualified by character and experience to conduct business in
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the United States." NCBFAA further requests that the Commission

specifically affirm the principle that a qualifying individual is

permitted to be a corporate officer of more than a single company.

Proposed § 515.11(c), which was modeled after 46 CFR § 510.11(c),

provides that "the qualifying individual of one active licensee

shall not also be designated contemporaneously as the qualifying

individual of an applicant for another ocean transportation

intermediary license." Thus, as proposed, an individual could be

a qualifying individual for an unincorporated, and therefore

unlicensed, branch office, but separate licensees would not be

permitted to have the same qualifying individual simultaneously.

The Commission recognizes NCBFAA's position that many OTIS are

relatively small companies which provide forwarding and NVOCC

services through separate corporate entities, and affirms that a

person may be a qualifying individual for more than one company.

To that end, we have added in the final rule a qualifying phrase at

the end of the above referenced sentence of § 515.11(c) that states

"except for a separately incorporated branch office." Thus,

separately incorporated branch offices will be permitted to have

the same qualifying individuals for licensing requirements.

NCBFAA, OWL and NY/NJFFFBA urge that existing licensees be

able to keep their current license numbers, both because of the

additional cost involved in printing new stationery with a new

number, as well as because many forwarders are justifiably proud of
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their long period of service in the industry and of being amongst

the Commission's first licensees. The Commission recognizes these

reasons and will ensure that existing licensees keep their current

license numbers. The Commission will issue new licenses which

indicate whether an entity is operating as a freight forwarder, as

an NVOCC, or both, as requested by several commenters, and will

maintain the current license numbers for existing licensees.

Because the Commission will be inundated with license applications

on May 1, 1999, all licensees will have 90 days from the date of

receipt of the new license to comply with the requirements of §

515.31(b) of this part, if applicable. Similarly, existing freight

forwarders will not be required to pay an additional license fee,

a concern raised by Glad Freight and NCBFAA.

U.S. Traffic Service argues that OTIS who perform services

exclusively for affiliated carriers should not have to be licensed

and instead proposes that these entities establish financial

responsibility similar to unincorporated branch offices. Worldlink

also opposes § 515.3 (existing 46 CFR § 510.3), which requires that

separately incorporated branch offices be licensed, arguing that it

assumes that the branch offices will be outside of the control of

the licensee. However, the Commission declines to adopt these

suggestions. As many of the commenters have noted, and as we

considered with reference to the qualifying individual issue

discussed above, many entities choose to become separately

t i
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incorporated for a variety of business or tax reasons. If separate

incorporations were allowed to post financial responsibility at a

lower amount in conjunction with another entity, the separate

incorporation would, in effect, be limiting its liability to

$10,000. It would be more difficult for a claimant to pierce the

corporate veil and attempt to go after the assets of the "parent."

This problem does not occur with the unincorporated branch offices,

because in that scenario, the unincorporated branch office is, by

definition, established by, maintained by, or under the control of

the licensee.

The Commission proposed that any NVOCC with a tariff Andy

evidence of its financial responsibility in effect as of the date

of publication of the proposed rule in the Federal Register,

December 22, 1998, would be permitted to continue operating without

the requisite three years' experience and character requirement.

DITTO and DPI criticize this date as being unfair to those NVOCCs

who had complied with Commission regulations for becoming an NVOCC,

but had not yet completed the process. DPI provided a list of

entities who were either waiting the thirty days for their tariffs

to become effective or had filed evidence of financial

responsibility with the Commission but had not yet filed a tariff.

DITTO and DPI suggested cut-off dates of January 30 and February 7,

1999, respectively. The Commission originally proposed the

December 22, 1998 date because it seemed the least arbitrary of any
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given date and had a nexus to the rulemaking process. However, in

view of the comments, any NVOCC with a tariff and financial

responsibility in effect as of April 30, 1999 (the final day prior

to the effectiveness of the OSRA amendments) will be permitted to

continue operating without the requisite three years' experience

and character requirement; provided, however, that no individual

may act as a qualifying individual for another company without the

necessary experience. In addition, all NVOCCs must submit

applications for a license by May 1, 1999.

EXEMPTIQN FRoms iLICENSING REQUIREMENT

The Commission proposed to exempt from its licensing

requirements any person which exclusively transports used household

goods and personal effects for the account of the Department of

Defense ("DOD") or under the International Household Goods Program

administered by the General Services Administration ("GSA") . No

comments were received on this proposal, and accordingly, §~

515.4(e) will go into effect as proposed.

FINAaPCIAL  RlW1CiWIBILITY  REQUIREMENTS

The Commission proposed to define transportation-related

activities, proposed § 515.2(v), to include all of the freight

forwarding activities in proposed 5 515.2(i), as well as other

enumerated activities, including some specified in the Report.

Kemper, ASA/Intercargo, APL, D.J. Powers, Charter, Yellow, DPI,

NY/NJFFFBA, IANVOCC, NCBFAA, NATI, Worldlink and OWL commented on.
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the proposed definition.

At the outset, many commenters complained that the definition

blurs the distinction between freight forwarders and NVOCCs.

NY/NJFFFBA notes that by combining freight forwarder services with

NVOCC services, the Commission has ignored Congressional intent to

keep these entities separate. To that end, OWL proposes that the

Commission promulgate a new section for "NVOCC services" that

parallels the "freight forwarder services" section.

The majority of commenters complain that the proposed

definition was a list of damages rather than activities engaged in

by OTIS. In pagticular, the commenters object to including loss or

conversion of cargo (even though that item was in the Report),

cargo damage and delay of shipment in any definition. Kemper and

ASA/Intercargo point out that these items conflict with the

Carriage of Goods by Sea Act ("COGSA"), 46 U.S.C. app. §§ 1300-

1315, and assert that if the Commission adopts the definition as

proposed, it must clarify that the definition does not deprive OTIS

and financial responsibility providers of their right to asserts

defenses and limitations of liability consistent with COGSA and

common law.

ASA/Interc$argo  states that holding NVOCCs liable for "breach

of fiduciary responsibility" imputes to NVOCCs a duty where one

does not exist. Moreover, ASA/Intercargo, NY/NJFFFBA and OWL

assert that "service contract obligations of an NVOCC, as a
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shipper" must be removed from the list. Although the Report

specifies that a bond or other instrument of financial

responsibility covers an NVOCC's service contract obligations, the

commenters contend that at the time the Report was drafted NVOCCs

would have been allowed to enter service contracts as carriers,

and, therefore, the Report has been superceded and that language is

no longer binding.

The commenters offer varied suggestions as to what would be a

viable definition of "transportation-related activities," ranging

from a minimalist approach to an exclusive, limited list. NAT1

proposes that the definition be removed entirely and instead

maintains that what constitutes transportation-related activities

should be determined on a case-by-case basis. IANVOCC asserts that

the proposed definition is both too narrow, in that it tries to

capture each potential claimant, and too broad, by defining causes

of action which may not exist under statutory or common law.

Instead, IANVOCC recommends that the Commission adopt a more =

flexible approach and focus on the necessary and customary

activities performed by NVOCCs in the course of providing

transportation services to their customers. Such an approach,

IANVOCC avers, would better accommodate the evolving nature of

NVOCC activities in the future.

Yellow and Worldlink also suggest a definition which is broad

enough to cover all activities performed by OTIS, but which cannot

+ t
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be construed to cover matters beyond the OTI's control:

Any activity performed by an ocean transportation
intermediary that is necessary or customary in the
provision of transportation services to customers.

Similarly, NCBFAA favors a general statement that informs parties

that the instrument of financial responsibility is available to

satisfy judgments for a broad range of transportation-related

liabilities, not just those resulting from a violation of the

Shipping Act. In the alternative, NCBFAA suggests a caveat be

added to the proposed list indicating that the list is intended to

limit future disputes between claimants and financial

responsibility providers but is not a finding that OTIS are

obligated to perform the listed services.

Charter suggests the following items should be included in a

definition: leasing containers, contracting for space on vessels,

entering into arrangements with origin or destination agents, and

engaging truckers, consolidators or warehouses. APL states that

"payment of ocean freight charges" should be removed from the

proposed definition because it is too restrictive and does not

recognize the range of services that OTIS provide, and should be

replaced with "payment of port-to-port or multimodal transportation

charges."

On the other end of the spectrum, D.J. Powers wants a limited

definition of what constitutes "transportation-relatedactivities."

Similarly, Kemper argues that the Commission was directed to issue
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a definition to "restrict coverage under the bond" and fails to do T

so with the qualifying statement that the definition "includes but

is not limited to" the enumerated activities. As such, Kemper

offers the following definition of NVOCC services:

Non-vessel-onerating common carrier services refers to
the provision of carriage by water of cargo between the
United States and a foreign country for compensation
without operating the vessels by which the transportation
is provided, which may include but are not limited to the
following:
(1) the purchase of transportation services from a VOCC
and offering such services for resale to the NVOCC's
shipper-customers;
(2) the remitting of lawful compensation to ocean freight
forwarders;
(3) the arrangement of inland transportation and the
payment of inland freight charges for through
transportation movements as defined by the Act;
(4) the assumption of responsibility for the safe
transportation of cargo shipments by reasonable dispatch;
(5) the issuance of bills of lading or equivalent
documents; and/or
(6) the entering of affreightment agreements with
underlying shippers.

ASA/Intercargo  proposes a similar definition of non-vessel-

operating common carrier services:

(1) assuming responsibility for the safe transportation
of cargo shipments by reasonable dispatch;
(2) purchasing transportation services from a VOCC and
offering such services for resale to other persons;
(3) entering into affreightment agreements with
underlying shippers;
(4) issuing bills of lading or equivalent documents;
(5) arranging for inland transportation and paying for
inland freight charges on through transportation
movements as defined by the Act; or
(6) paying lawful compensation to ocean freight
forwarders.

Both Kemper and ASA/Intercargo suggest that the Commission

a - 5--  _ ?
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version,

including

0 § 515.2(i

adopt the proposed definition of NVOCC services, or a modified

and then define transportation-related activities as

, but not limited to, the freight forwarding services in

) I and limited to the enumerated NVOCC services.

ASA/Intercargo, Kemper and D.J. Powers are the only commenters

that advocate a restrictive definition. Indeed, Kemper argues that

the Commission "was directed to issue a definition to restrict

coverage under the bond to the transportation-related activities

arising out of an OTI's responsibility as an ocean carrier; namely~

providing ocean transportation services." Further, Kemper asserts

that "[b]y not including an exclusive list of 'transportation-

related activities' that are covered by the surety bond, the very

point of having a definition of 'transportation-related activities'

is moot and ineffective in avoiding unnecessary litigation over

what is 'transportation-related."'

The Commission finds the comments very helpful. The

Commission is aware that although they are subsumed under the

umbrella of "ocean transportation intermediaries," the individual

- 21 -

definitions of "ocean freight forwarder" and "NVOCC," and in fact

the distinctive activities performed by the individual entities,

remain intact from the 1984 Act. Therefore, the Commission adopts.

a definition of "NVOCC services" and a revised definition of

0
"transportation-related activities" culled from the commenters'

suggestions.

r
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The definition of non-vessel-operating common carrier

services, at § 515.2(l), will be as follows:

Non-vesseL-oDerating  common carrier services refers to
the provision of transportation by water of cargo between
the United States and a foreign country for compensation
without operating the vessels by which the transportation
is provided, and may include, but are not limited to, the
following:
(1) purchasing transportation services from a VOCC and
offering such services for resale to other persons;
(2) payment of port-to-port or multimodal transportation
charges;
(3) entering into affreightment agreements with underlying
shippers;
(4) issuing bills of lading or equivalent documents;
(5) arranging for inland transportation and paying for
inland freight charges on through transportation
movements;
(6) paying lawful compensation to ocean freight forwarders;
(7) leasing containers; or
(8) entering into arrangements with origin or destination
agents.

The definition of transportation-related activities,

redesignated § 515.2(w), will be revised to read as follows:

Transnortakion-related  activities which are covered by
the financial responsibility obtained pursuant to this
part include, to the extent involved in the foreign
commerce of the United States, any activity performed by
an ocean transportation intermediary that is necessary or
customary in the provision of transportation services to
a customer, but are not limited to the following:
(1) for an ocean transportation intermediary operating as
a freight forwarder, the freight forwarding services
enumerated in 5 515.2(i), and
(2) for an ocean transportation intermediary operating as
a non-vessel-operating common carrier, the non-vessel-
operating common carrier services enumerated in 5
515.2(l).

The Commission does not, however, agree that it was directed

to formulate a restrictive definition. Rather, the Report simply
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directs the Commission to define transportation-related activities.

and gives as examples a few items that are covered by the financial,

responsibility, including liabilities from service contract

obligations, judgments and claims resulting from loss or conversion

of cargo, negligence or complicity of the bonded entity, and

nonperformance of services. In particular, we do not adopt the

position advocated by ASA/Intercargo, NY/NJFFFBA, and OWL that

"service contract obligations of an NVOCC, as a shipper" should not

be covered by an OTI's financial responsibility. In fact, courts

have recognized that damages arising from service contract

obligations are covered by an OTI's financial responsibility and

Congress did not intend to change this. See P & 0 Containers v.

American Motorists Ins. Co., No. CV-96-5828, 1997 U.S. Dist. LEXIS

5522 (C.D. Cal. April 15, 1997), and P & 0 Containers, Ltd. v.

American Motorists Ins. Co., 96 Civ. 8244(JFK), 1998 WL 146229

(S.D.N.Y. March 25, 1998). Moreover, the revised definitions

should satisfy the commenters' concerns that the proposed

definition conflicted with COGSA.

The point of defining what is considered "transportation-

related activities" is to ensure that the instrument of financial

responsibility is used to pay for claims arising out of an OTI's

transportation-related activities. To that end, in the

supplementary information to the Notice of Proposed Rulemaking in

this proceeding, the Commission reaffirmed this principle stating
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that -someone who operates as an OTI also provides non-OTI

services, those services would not be covered by the bond, surety

or other insurance." 63 FR at 70711. Further, we stated that

prior to paying a judgment, "the financial responsibility provider

may inquire into the subject matter of the judgment to ensure that

it is for damages covered by the instrument of financial

responsibility - i.e. that it arises from transportation-related

activities." fd. We embrace the approach advocated by IANVOCC

that too narrow a definition "does not allow for future growth and

dynamism of the NVOCC industry . . . . the activities they perform

as NVOCCs will evolve, which could lead to new types of claims

which should be, but are not, covered by this [proposed]

definition."

In a similar vein, ASA/Intercargo objects to the Commission's

use of the phrase "transportation-related liabilities" in §§

515.22(b) and (c). In view of the changes to the definition of

"transportation-related activities," we amend the language in §§

515.22(b) and (c) to read "damages arising from transportation-

related activities."

Claims aaainst .an OTI's financial responsibilitv

The Commission has also proposed, at § 515.23, new procedures

for pursuing claims against the bond, insurance

0 an OTI. Any party may seek an order for

Commission pursuant to sections 11 or 14 of the

or other surety of

reparation at the

1984 Act, in which

f



- 25 -

event the bond, insurance or other surety shall be available to'

pay - Alternatively, where a claimant seeks relief in an

appropriate court, the claimant shall attempt to resolve its claim

with the financial responsibility provider prior to seeking payment

on any judgment it has obtained or will obtain.

The bulk of the comments received on this issue are from~

ASA/Intercargo and Kemper. At the outset, ASA/Intercargo asserts

that the supplementary information pertaining to the financial

responsibility of OTIS is incomplete and inconsistent with the

Congressional intent of OSRA because the Senate Report on which it

relies was written prior to the final version of OSRA. The

supplementary information states that the financial responsibility

shall be available to pay for damages suffered by ocean common

carriers, shippers and others injured by the OTI. ASA/Intercargo

wants the Commission to qualify "others" by adding "who employed

the services of the OTI." Leaving "others" undefined,

ASA/Intercargo maintains, would subject the surety to any claim,

whether or not that party had privity of contract or any

relationship to the cargo movement. The Commission declines to

limit "others" as sought. The language about which ASA/Intercargo

complains is ta-ken directly from the Report and we find no support

for such a limitation. Rather, we note that during the legislative

process, the objective as to what is covered by the financial

responsibility obtained under this part has remained consistent.
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Section 515.23(b) sets forth an alternative claim procedure

which provides that upon a claimant's notification of its claim to

the financial responsibility provider, the financial responsibility

provider and claimant can settle the claim with the OTI,s consent,

05 if the OTI fails to respond to the notice of the claim within

45 days, the financial responsibility provider and claimant can

settle the claim on their own. If, however, the parties fail to

reach agreement within ninety (90) days, then the bond, insurance

or other surety shall be available to pay any judgment for damages

to the extent they arise from the transportation-related activities

of the OTI.

OCWG argues that the Commission has proposed procedural

requirements which unduly interfere with the ability of carriers

and others to recover damages they have incurred. OCWG asserts

that there is nothing in OSRA or its legislative history which

requires a party to take additional steps prior to executing a

judgement it has lawfully obtained, but rather avers that Congress

was concerned that sureties be given adequate notice before they

were required to pay on a claim against an OTI. Indeed, by

interfering with a final judgment, proposed § 515.23(b) is said to

be unconstitutional under the "vested rights doctrine.,, OCWG

proposes to revise 5 515.23(b) as follows:

If a party does not file a complaint with the Commission
pursuant to section 11 of the Act, but otherwise seeks to
pursue a claim against an ocean transportation
intermediary bond, insurance or other surety for damages



- 27 -

arising from its transportation related activities, it
may commence suit before a court of competent
jurisdiction, naming as parties both the financial
responsibility provider and the ocean transportation
intermediary.

In contrast, NCBFAA believes § 515.23 is a positive change,

but recommends that regardless of whether a party intends to pursue

a claim with the Commission or a court of law, it should first be

required to make a demand directly with the OTI. Similarly, NAT1

supports the possibility of a settlement between the claimant and

the financial responsibility provider, but wants to ensure that

valid notification is established to prevent any abuse where notice

is not received by the surety. DITTO complains that 90 days is an

insufficient amount of time in which to properly research and

process a claim.

Similarly, ASA/Intercargo and Kemper contend that while the

Commission may not have the ability to restrict a claimant's

judicial access, it has the duty and the authority to require a

claimant to notify both the OTI and the surety upon the filing of

a complaint against an OTI. ASA/Intercargo insists that the rules

must provide for timely notice of claims, timely submission of

information necessary to evaluate a claim, and notice of any

request to enter a judgment. Kemper argues that a claimant must

first seek to settle a claim and objects to the proviso in §

515.23(b) that prior to seeking payment on a iudament the claimant

shall seek to resolve its claim with the financial responsibility

--

L i
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provider. Kemper argues that this language negates the intent of

OSRA, which Kemper asserts is to require that the parties seek to

settle a claim before obtaining a judgment.

The Commis~sion  does not have the authority to limit or prevent

a claimant from seeking judicial access prior to pursuing a

settlemsntwiththe financial responsibility provider, particularly

where such restrictions could prevent claimants from filing their

actions within a statute of limitations. However, under the

express languag-e  of section 19 (b) (2) (C) of OSRA, the Commission may

require the claimant to seek a settlement with the financial

responsibility provider prior to enforcing any judgment it has

obtained or will obtain against the OTI; the statute provides that

the financial responsibility provider has a "reasonable period of

time,, within which to resolve the claim.

Moreover, even if the Commission were to require in its rules

that a claimant make a demand on the OTI and financial~

responsibility provider prior to seeking relief in an appropriate

court, or notify the financial responsibility provider when such a

lawsuit is initiated, the Commission could not provide for any-

recourse if the claimant failed to comply. The Commission cannot

nullify a valid court judgment. Moreover, imposing such an onerous

burden on claimants would defeat the purpose of the legislation.

As the sureties frequently point out, the purpose of establishing

an alternative claim procedure is to protect the interests of the
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claimants, OTIS and the financial responsibility providers; this

objective would not be served by removing the availability of the

financial responsibility from claimants who are unfamiliar with the

instant Commission regulations at the time they seek judicial

recourse. The approach we have proposed accomplishes this goal in

a balanced manner by ensuring that financial responsibility:

providers have a reasonable period of time within which to engage

in a limited review of a judgment, regardless of when it was

obtained, before being obligated to make payment. Moreover, this

procedure does not add extra steps as OCWG argues, but rather just

provides the financial responsibility provider sufficient time

within which to review a judgment for scope and finality.

ASA/Intercargo  and Kemper argue that section 19(b)(2)(C) of

OSRA was intended to protect sureties against improperly entered

default judgments. They also argue that Congress did not restrict

the sureties, ability to contest default judgments and assert that

"as a matter of suretyship law, sureties have the right to deny

claims based on judgments which are void, to review a claim for

fraud or collusion, and in the case of default judgments, to

inquire into the merits of the judgment to determine whether it was-

proper." Further, they state that making a default judgment

absolutely binding on a surety represents a change in existing.

suretyship law. As a consequence, ASA/Intercargo wants an express

recognition in the rules that the sureties retain their right tom
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refuse to pay an invalid judgment, suggesting a modification which

indicates the Commission is not restricting a surety's common law

rights to review, inquire into the merits, or deny coverage of a

claim. Alternatively, Kemper suggests a modification to the rule

requiring sureties to pay only if a claim was contested and its

validity determined on the merits.

The Commission declines to adopt these suggestions, as to do

so would vitiate the intent of OSRA. The legislation is not

limited to providing relief to claimants only where judgments are

contested; many claims against foreign, defunct, or unscrupulous

NVOCCs are in fact uncontested. We expect that financial

responsibility providers will take these factors into account

during the underwriting process. Similarly, OSRA's reliance on

court judgments as determinative does not envision that a financial

responsibility provider's obligations may be averted should the

financial responsibility provider decide to proclaim a judgment

invalid. OSRA's only caveat on the financial responsibility '

provider's requirement to pay is in section 19(b)(3) - that the

damages claimed arise from the OTI's transportation-related i

activities.

Moreover, § 67(c) of the Restatement (Third) of Suretyship and i

Guaranty, upon which ASA/Intercargo and Kemper rely, is not

definitive as to this issue. Although the comment to that section

states
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the probative significance of a judgment obtained by
confession, default, or the like is much less than that
of a judgment after trial on the merits. . . . Thus, a
judgment against the principal obligor obtained by
default, confession or the like does not create a
presumption in favor of the principal obligor's liability
in the subsequent action by the obligee against the
secondary obligor; rather such a judgment is evidence
only of its rendition,

Restatement (Third) of Suretyship and Guaranty 5 67, cmt. c (1996)'

the analysis further explains that

Cases vary widely on this point. Some hold that a
default judgment is conclusive as to the liability of the
secondaryobligor. (citation omitted). Others hold that
a default judgment is prima facie evidence of the
secondary obligor's liability. (citation omitted).
Still others hold a default judgment is inadmissible
against the secondary obligor. (citation omitted).

Restatement (Third) of Suretyship and Guaranty § 67, cmt. c,

reporter's note c (1996). Because suretyship law does not

guarantee to sureties the right to deny or limit liability in cases

of a default judgment, we decline to adopt such an approach here as

advocated by the sureties, especially where the statute suggests no

such approach.

Proposed § 515.23(b) provides that the financial

responsibility provider shall pay a judgment for damages obtained

in an appropriate court ordinarily within ten (10) days. Both

ASA/Intercargo and Kemper want this rule to clearly state that

payment need not occur until after a final judgment. In addition,

both commenters assert that 10 days is insufficient time to review

a judgment and suggest thirty (30) days as more appropriate.
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Moreover, both object to the provision that payment shall be made- ]

"without inquiring into the validity of the claim.,, Both argue

that the Report language stating "the surety company would be !

expected to pay the judgment from the bond funds, without requiring =

further evidence of bills of lading or other documentation going to

the validity, rather than the subject matter of the claim," is no

longer valid because OSRA was amended to account for the sureties' :

interests after the Report was written, and thus this language

violates the mandate of section 19(b)(2) (C). Further, they contend

that this language does not recognize the sureties' right to refuse

payment for void judgments. In particular, both argue that the

Commission cannot require a surety to seek to vacate a void

judgment in order to deny liability under its bond. ASA/Intercargo

points out that sureties are not ordinarily parties to cases

against OTIS and do not necessarily have the right to seek to

vacate a judgment in such an action.

Section 515.23(b) provides 90 days during which time the

financial responsibility provider may review a claim and attempt to

reach a settlement with the claimant, regardless of whether the

claimant has sought or will seek a court judgment; this procedure

applies in either event. (a OSRA sections 19(b)(2)(B) and (C)).

Payment of damages is due after 90 days. As ASA/Intercargo's

suggestion in this regard is well taken, the Commission has amended t

this provision to clarify that payment under section 19(b)(2)(C) 1
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need not be made until after a judgment is final. Under the

proposed procedure, the financial responsibility provider would

have at least one hundred (100) days before it is required to pay

any judgment or claim. We believe that ordinarily this would be

sufficient time to research, review and process a claim. We

recognize, however, that occasions may arise in which the go-day

negotiation period does not produce a settlement, and a judgment

obtained after that period may raise issues not considered upon

review of the original claim. Hence, the Commission amends the

proposed rule to provide that payment must be made within 30,

rather that 10, days of receipt of a final judgment.

Moreover, 5 515.23 provides that ordinarilv, the financial

responsibility provider shall pay the judgment within 10 (now 30)

days. While the Commission would intend to report occasions of

delinquent or non-complying surety companies to the United States

Department of the Treasury for appropriate action, it recognizes

that on occasion, extraordinary circumstances may exist in which

the good faith processing of a judgment may take more than the

prescribed period. To that end, the Commission had provided ample

periods of time in which the financial responsibility providers may

review their rights and options regarding the judgment and take

such action as may be available to them. We recognize that these

options may vary by jurisdiction, and the Commission does not

endeavor to assess the likelihood that a financial responsibility
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provider will successfully vacate (or effect a vacation through an

OTI) a judgment where there are issues of service or other

procedural or substantive questions. The Commission's role is

simply to provide a procedure that incorporates adequate time for

the providers to take such action as is available to them. Where,

however, a final judgment stands, the statute clearly provides that

the bond, insurance or other surety "shall be available to pay anv

judgment for damages,, against an OTI arising from its

transportation-related activities (section 19(b) (2)(C))(emphasis

added), and that the judgment "may not be enforced except to the

extent that the damages claimed arise from,, these activities.

(Section 19(b) (3)).

Financial resgansibilitv  amounts

In proposed § 515.21, the Commission proposes to establish a

range of financial responsibility requirements commensurate with

the scope of the activities conducted by the different OTIS and the

past fitness of OTIS in the performance of intermediary services.

Report at 31-32. Thus, OTIS operating as freight forwarders in the

United States would be required to establish financial

responsibility in the amount of $50,000; OTIS operating as NVOCCs,

in the United States in the amount of $75,000; and OTIS operating-

as both freight forwarders and NVOCCs in the United States would be

required to establish financial responsibility in the amount of

$100,000. Unlicensed foreign-based entities that provide OTI
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services for transportation to or from the United States, but are

not operating "in the United States,, as defined in proposed 5:

515.3, would be required to establish financial responsibility in

the amount of $150,000. Groups or associations of OTIS would be

able to provide financial responsibility for their members with the

maximum aggregate amount of $3,000,000.

At the outset, the Commission received comments relating to

its proposal that an OTI operating as both freight forwarder and an

NVOCC in the United States could obtain a single instrument of

financial responsibility in the amount of $100,000. AIFA/TIA

points out that this proposal unfairly favors those entities who

have combined their freight forwarder and NVOCC operations into a

single company for no apparent reason. ASA/Intercargo and Kemper

submit that while this type of financial responsibility may reduce

the premium for an OTI, it actually offers no other benefits, but

in fact, would be risky for the OTI. For example, ASA/Intercargo

points out that if an NVOCC's coverage were cancelled, this would

also result in cancellation of the freight forwarder portion of the

coverage. In addition, ASA/Intercargo contends, without expressly

defined limits of coverage, the Commission would be increasing the

penalty amount to $100,000, from $50,000 for freight forwarders and:

$75,000 for NVOCCs. Further, ASA/Intercargo maintains that in the

event that competing claims from both freight forwarders and NVOCCs

are made against a bond, the surety would have difficulty
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determining how the bond should be divided.

The Commission recognizes the problems presented by its ;

proposal. We did not intend to create the appearance in favor of ;

.OTIS with joint operations. Nor did we anticipate the potential

dual cancellation of the financial responsibility coverage. Asa '

consequence, in the final rule we are removing the joint coverage =

proposal, and instead, OTIS operating in the United States as both

freight forwarders and NVOCCs will continue to secure separate

instruments of financial responsibility for their distinct

operations. Thus, proposed § 515.21(a)(3) is removed, and proposed !

§§ 515.21(a)(4) and (a)(5) are redesignated as §§ 515.21(a)(3) and

(a) (4). Moreover, even with respect to individual instruments of

financial responsibility, the financial responsibility providers i

are now, and will continue to be, faced with the situation where

there are multiple claims on an OTI's financial responsibility. i

The providers will continue to be required to fairly apportion the

amount to address the claims presented.

With respect to the amount of financial responsibility

required under this section, OCWG states that it supports the

Commission proposal increasing the required levels of financial

responsibility, in light of the Commission's recognition that an

increasing number of NVOCCs have gone bankrupt or changed company

names to avoid their responsibilities. Similarly, CENSA believes

that the proposed amounts are consistent with applicable statutory 1



- 37 -

requirements. Yellow supports the proposed amounts for those OTIs

operating in the United States, but recommends that the amount for

foreign OTIS be raised to $250,000, "to more accurately reflect the

risk involved with these entities.,, Yellow maintains that foreign

entities are generally beyond the reach of U.S. law, requiring

navigation of the "often protectionist shoals of foreign laws,,,

such that recovery imposes very significant costs not associated

with domestic OTIS.

NCBFAA asserts that the proposed amounts for those OTIS:

operating in the United States are too high and could present

financial burdens for smaller companies. Further, NCBFAA does not.

believe that the higher amounts will protect the public from~

unscrupulous operators who then subject their customers toi

carriers' lien claims and similar problems. Conversely, NCBFAA

supports a higher amount for foreign, unlicensed OTIS. Noting that

Commission press releases indicating its settlements with foreign

NVOCCs are in multiples of $150,000 and given Commission experience:

with these entities, NCBFAA argues that the $150,000 proposedi

amount is rather modest. Similarly, IANVOCC proposes a minimum of:

$300,000, perhaps higher, and further suggests subjecting

unlicensed NVOCCs to a branch office requirement similar to that,

for U.S. -based NVOCCs. D.J. Powers also supports the proposed

amount for foreign OTIS and advocates requiring an additional

amount per branch office, similar to the U.S. requirement, or:

. L; d
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perhaps a per country increase. In contrast, D.J. Powers finds the

proposed amounts applicable to licensed OTIS too high and opines

that the cost would be prohibitive for small companies. Worldlink

believes that the financial responsibility requirement proposed for

unlicensed, foreign OTIS is too low. Arguing that the Commission

should ensure that no legitimate claim against these entities

should go unpaid, Worldlink submits that an amount less than

$1,000,000 would be insufficient.

AIFA/TIA urges the Commission to reconsider the proposed

amounts, arguing that they are not supported by adequate facts or

data. AIFA/TIA contends that "high bond amounts penalize small

companies and create barriers to entry that limit competition,,, and

further that some of these companies "may have to pledge

collateral,, for the increased amounts. AIFA/TIA notes that these

proposed expenses may not have been budgeted by a number of small

companies. OWL also states that the increased amounts for foreign

OTIS are not substantiated. OWL suggests instead that adopting a

broad definition of "in the United States,, for licensing purposes

and equalizing the bond amounts between foreign and domestic

entities is the only way to achieve a proper balance between the

licensing requirements imposed by Congress and the circumvention of

U.S. law enjoyed by foreign companies. Similarly, NY/NJFFFBA

opines that rather than increasing financial responsibility

requirements for foreign OTIS, the Commission should instead adopt
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the broader definition of "in the United States" to protect the

integrity of the OTI process completely. NY/NJFFFBA further.

asserts that the Commission failed to follow its Congressional

mandate to determine the difference in potential for claims against

unlicensed and licensed OTIS, and as such, must justify the

difference with historical or other reliable data before

implementing differing amounts of financial responsibility. Then

British Association of Removers argues that imposition of the

higher guarantee on foreign NVOCCs is discriminatory and would be;

unfair to small volume entities who would have trouble meeting the

requirements.

NITL states that it understands and appreciates the

Commission's concern which would justify the proposed increases,

but suggests that the increases would appear to impose substantial~

additional costs on many small business. NITL further notes that

while shippers and carriers are likely to benefit from the

increased amounts, they could restrict new companies from entering

the OTI business and cause others to leave; thus NITL suggests

imposing more modest increases.

Direct Container Line stresses that the Commission did not

support the "apparent expectation" that the higher level of

financial responsibility would result in increased enforcement

action against unscrupulous foreign-based entities. Similarly,

Charter contends that the increased amounts will only serve to-
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punish the law-abiding NVOCCs, benefitting nobody but the

companies. Glad Freight also laments the increased

insurance

financial

responsibility requirements and would rather see stepped up

a enforcement to ensure compliance with the licensing and financial

responsibility requirements.

The Commission adopts in the final rule the amounts

financial respansibility set forth in the proposed rule, with

exception of the joint $100,000 level previously discussed.

of

the;

We

believe that these amounts are consistent with the obligations

undertaken by OTIS and will better serve the shipping public, whom

they are designed to protect and compensate for damage. Moreover,

these amounts are an accurate reflection of the intent of OSRA to

require OTIS to establish financial responsibility commensurate

with the scope of their duties.

In response to comments that these amounts could pose a burden

on small businesses, we believe that the burden of securing

additional financial responsibility, as more fully detailed in then

Regulatory Flexibility Analysis discussed, infra, is outweighed by-

the benefit to the shipping public. The estimated burden per

individual entity is not such that it will preclude from entering

or remaining in the industry, those OTIS who are capable of

satisfying their obligations, which was the goal of the NVOCC-

bonding requirement when it originated in 1990. See 136 Cong. Rec.

E2210 (January 28, 1990)(statement of Rep. Jones). Moreover, when
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NVOCC bonds were implemented in 1990, Congressman Jones indicated

that the $50,000 level was a starting point, which amount the'

Commission has not raised since that time. Id. Additionally, we

have set forth provisions in the interim portion of this rulemaking-

allowing for the licensing of foreign NVOCCs, whose financial

responsibility would, as a consequence, be at the lower $75,000~

amount. Therefore, § 515.21 is adopted as proposed, subject to the

modification relating to the $100,000 level discussed earlier.

With respect to branch offices, APL contends that the

requirement that OTIS increase their financial responsibility by

$10,000 per unincorporated branch office is unwarranted and

counterintuitive. APL asserts that there is no logical correlation

between the number of branch offices an OTI maintains and its

propensity to default on its obligations. APL further points out

that it has been a frequent critic of foreign governmental

requirements which appear protectionist in nature. The provisions

to which APL objects are carried over from existing freight

forwarder rules. The Commission did not specifically solicit

comment on this issue, and is reluctant to address APL's suggestion

without its having been more fully addressed by industry

commenters. Therefore, because consideration of branch office

financial responsibility obligations is not necessary to the

implementation -of OSRA, the existing rules will not be amended in

this regard.
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ASA/Intercargo  proposes amending 5 515.21(b), relating to the

amount of financial responsibility required by groups, to read "In

such cases a group or association must establish financial

responsibility -in an amount euual to the lesser of the amount

required by paragraph (a) of this section for each member or

$3,000,000 in the aggregate." We adopt this suggestion in order

to clarify that groups with few members may establish an aggregate

amount less than $3,000,000. This should also address DITTO's

objection that the $3,000,000  amount will allow claims to be

inflated. This amount refers to group bonds, the limits of

liability under which are the same as if the financial

15.22(d

responsibility were secured individually.

ASA/Intercargo also suggests amending 5 5

follows:

515.22 - Ptroof of financial responsibility

.I (5) as

(d)(5)(ii) be for an amount uo to the amount determined
in accordace with 5 515.21(b), takina into account a
member's individual financial resDonsibilitv coverage
alreadv iri nlace. In the event of a claim against a
group bon@, the bond must be replenished up to the
original abount of coverage within 30 days of payment of
the claim; and
(iii) be in excess of a member's individual financial
resoonsibclitv  coveraqe alreadv in place; and

ASA/Intercargo contends that these changes are necessary

because the financial responsibility requirements have already been

set forth in § 515.21. This section contemplates supplemental

a coverage and the suggested language clarifies that the supplemental

amount allows the member to aggregate coverage to meet the required
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limit. Moreover, the amendment clearly indicates that an

individual's primary coverage is its other financial responsibility

already in place and the supplemental coverage is available after

the primary coverage has been exhausted. The Commission believes-

ASA/Intercargo's suggestions have merit and adopts them

accordingly. Finally, the Commission adopts ASA/Intercargo's-

suggestion that with respect to group bond form FMC-69, it is more'

appropriate to use "Appendix A" to set forth the maximum limits of

liability for each member OTI and in the aggregate.

Proof of Compliance

Section l@(b)(ll) of the 1984 Act prohibits a common carrier

from transporting cargo for an NVOCC unless that common carrier has

determined that the NVOCC has a tariff and financial

responsibility. In order to aid the common carriers in complying

with this section, the Commission proposed

publish at its website a list of the location

conference tariffs and a list of OTIS who have

in § 515.27(d) to

of all carrier and

furnished evidence

of financial responsibility. The Commission specifically requested-

comments on this issue, and as none were received, the proposed

language is carried forward in the final rule.

Compliance with hisher bond amounts

In accordance with § 515.21, all OTIS will need to provide

increased financial responsibility by May 1, 1999. C.A. Shea, an,

insurance broker who currently administers over five hundred (500)

L- i
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bonds filed with the Commission, and NY/NJFFFBA contend that there :

is insufficient time, between March 1, 1999 and May 1, 1999, in f

which to obtain underwriting approval to execute increased

financial responsibility in accordance with the new regulations.

NY/NJFFFBA suggests that OTIS be allowed to continue to operate if

they provide the Commission with proof that they have timely

applied for the increased financial responsibility. C.A. Shea

requests that the Commission "phase in the replacement of the

existing bonds over a period of time, perhaps on renewal, or by

special rider to alleviate an unnecessary burden."

The Commission is mindful of the expressed concerns, and,

thus, allows OTIS and financial responsibility providers to

increase their financial responsibility effective May 1, 1999, by

rider to their existing instruments of financial responsibility.

The rider to the instrument of financial responsibility shall

indicate that the liability incurred under the instrument of

financial responsibility shall be consistent with OSRA and 46 CFR

part 515. The financial responsibility provider shall file the' I

rider with the Commission by May 1, 1999. Financial responsibility

providers shall then issue and file with the Commission new

instruments of financial responsibility as required by 46 CFR part 1

515 at the time when the OTIS would ordinarily renew their

instruments of financial responsibility.

FINANCI&L RWBClhSIBILITY  FORMS
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Appendices A, B, C and D set forth the financial

responsibility forms FMC-48 (surety bond), FMC-67 (insurance), FMC-

68 (guaranty), and FMC-69 (group surety bond), respectively, to be

used by the OTI and financial responsibility provider in

contracting for financial responsibility. NVOCCs or freight

forwarders may use the forms interchangeably and would choose a

specific form according to the type of financial responsibility

they obtain. ASA/Intercargo2 contends that the Commission should

adopt different surety bond forms for NVOCCs and freight forwarders

because they are distinct entities that are required to obtain

different amounts of coverage. As ASA notes, "[rlequiring separate

bond forms for each OTI activity will provide the shipping publics

with concise, clean, and unambiguous forms that accurately describe

the activities that an OTI is performing or providing."

The Commission agrees with ASA/Intercargo's suggestion and

revises all four of the financial responsibility forms to require

the OTI to indicate if it is obtaining the financial responsibility

as an NVOCC or a freight forwarder. None of the proposed forms or

the suggested surety bond forms proposed by ASA/Intercargo further

detail the activities of the OTI, either as an NVOCC or a freight

forwarder. The proposed forms do indicate that the financial

responsibility shall be available to pay for damages arising from

'C.A. Shea supports the comments made by Kemper and "other
suretiesll as to the proposed bond language.

t
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"transportation-related activities." As the revised definition oft

"transportation-related activities," § 515.2(w), clarifies that it

applies to the services of freight forwarders and NVOCCs separately

as further defined in §§ 515.2(i) and (1) respectively, it isl

unnecessary to detail these activities on the financial

responsibility forms themselves. Therefore, it is sufficient to

require that the OTI indicate on the form whether it is an NVOCC or

a freight forwarder, and it is unnecessary to create different'

financial responsibility forms for NVOCCs and freight forwarders.

ASA/Intercargo  and Kemper further object to the language in

the surety bond form FMC-48 which provides that the surety

"consents to be sued" in the event that the OTI or surety has not

made payment on a final judgment. Neither OSRA nor proposed 46 CFR

part 515, they argue, requires that a surety consent to being sued,

and the Commission has not provided any justification for adding-

this language. Furthermore, they assert that the current Form FMC-

48 does not contain the "consents to be sued" language, even though

similar language is contained in the existing insurance and

guaranty forms. The Commission, they contend, cannot add that

language to the surety bond form merely because it is in the=

insurance and guaranty forms, because "these forms of undertaking:

are different than surety undertakings." In addition, other.

government agencies' regulations and bond forms, they aver, do not

contain such language. ASA/Intercargo and Kemper further argue

i t i i f
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that the "consents to be sued" language conflicts with the United

States Department of the Treasury's procedures, under 31 CFR §§

223.18 - 223.22, for complaining against sureties who fail to honor

their bonds.

While the Commission acknowledges that the relationships and

commitments made by entering a surety agreement are separate and

distinct from those made in insurance and guaranty agreements,

ASA/Intercargo's  arguments to remove the "consents to be sued"

language from Form FMC-48 are unpersuasive. The language does not

alter the surety's obligations arising under the bond. Simply

because the surety, insurance and guaranty are different types of

agreements does not mean that a claimant who receives a final

judgment against an OTI cannot sue a surety in the event that it

fails to honor a valid judgment. Moreover, removing that language

would not prevent a claimant from doing so. In addition, the

Commission is not prevented from adding such language in this

proceeding simply because it had not been in the earlier bond.

Further, the language does not conflict with the Department of

the Treasury regulations providing procedures for complaining

against a surety who has failed to honor its responsibilities under

the bond, as Kemper and ASA/Intercargo argue. Part 223 of 31 CFR

ensures that the bond companies doing business with the United

States government, via underwriting surety bonds required by

federal law, are in good standing. Sections 223.18 - 223.22 of 31
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CFR specifically provide that a federal agency, not a private

claimant, that is unable to collect on a bond to its satisfaction

may turn the matter over to the Department of the Treasury by

making a "report" of the claim. The language in the bond form

would not subvert that process. Therefore, the Commission declines

Kemper and ASA/Intercargo's  request to remove the above paragraph

from Form FMC-48.

Kemper further objects to the requirement in Form FMC-48 that

the surety must pay on a final judgment within 10 days. Kemper

asserts that only 10 days after being notified of the claimant's

judgment the surety consents to being sued in almost any state,

and, therefore, "[tlhis language, in addition to being in direct

contrast to the regulations and the Act itself, defeats the purpose

of providing for the regulations an alternate procedure rather than

the claimant immediately seeking judgment."

Kemper misreads the language as nullifying the procedure set

forth in 5 515.23(b), which requires the claimant to attempt to

resolve the claim with the financial responsibility provider within

90 days prior to seeking payment on a judgment. This conforms with

the language in Form FMC-48, which states that the Surety consents

to be sued after claimant has obtained a final judgment and after

claimant has complied with 5 515.23(b). As discussed, supra, the-

10 day period, which is revised to 30 days, is in addition to the

go-day settlement period. However, to the extent that it may be
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unclear what the "within 10 [now 301 days" language in Form FMC-48

modifies, the Commission revises FMC-48 to remove that phrase.

This modification does not, however, alter the requirement in §.

515.23(b) that the financial responsibility provider must-

ordinarily pay the judgment within 30 days of the final judgment..

Moreover, Kemper's complaint that the surety would consent to

being sued \\in any state" is irrelevant because where a complaint

may be brought is determined by the particular state's laws of.

jurisdiction. The surety must be aware that a court may find it

has jurisdiction over it based on its contacts with that state.

Any company, based upon the reach of its business, takes the risk

of being sued in a state that it may not consider its principal

place of business. That is a risk a company assumes, however, and

it must pay the consequences of that risk, including being sued in

another state. The Commission has no ability to protect a surety

from being sued in a particular state and, therefore, declines tom

change the rule.

Finally, ASA/Intercargo contends that the language that ai

surety's obligation shall not exceed "the amount per group or.

association of OTIS set forth in 46 CFR 5 515.21" in Form FMC-48.

should also be deleted. The inclusion of group or association bond

form language, they argue, is improper because 5 515.22(d)(6)

provides that Form FMC-69 is the only form a group or association-

may use in obtaining coverage under a surety bond (unlike group or
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association coverage under insurance or

ASA/Intercargo's  comment is well-founded, and,

Commission revises Form FMC-48 accordingly.

a DUTIES lbND RE$~ONSIBILITIES  OF OTIS

a guaranty).

therefore, the

Proposed s 515.31 set forth the duties of freight forwarders

and NVOCCs to their principal and shipper, respectively, and the

Commission generally. In doing so, the Commission incorporated

many of the duties from 46 CFR §§ 510.21 and 510.22 that applied to

freight forwarders and applied them to NVOCCs as well, so that all

licensees would be subjected to the same responsibilities. Many

commenters objected to this rationale for applying certain duties

to NVOCCs and argued that many of these duties should not be

applied to NVOCCs at all. OCWG, however, supports § 515.31 in its

entirety.

NY/NJFFFBA, Worldlink, OWL, NAI, Charter, and D.J. Powers

contend that freight forwarders and NVOCCs are separate and

distinct legal and commercial entities, regardless of their common

designation as OTIS and the fact that they would both now be

licensed by the Commission. Congress intended for freight

forwarders and NVOCCs to continue to be considered as such,

NY/NJFFFBA, OWL, NAI, and Charter argue, and, therefore, maintained

the separate definitions of freight forwarders and NVOCCs within

the general definition of OTI. As OWL contends that "while perhaps

recognizing the 'OTI' as a creature of statutory construction, it
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is nothing more than a mere umbrella under which the legal

distinction of both the 'ocean freight forwarder' and '[NVOCC]' are

preserved."3 Furthermore, IANVOCC and Charter aver that Congress:

did not mandate that any additional duties be imposed upon NVOCCs,

but rather mandated that the Commission should avoid overly

burdensome regulation.

NY/NJFFFBA,  IANVOCC, NAI, Charter, Yellow, and D.J. Powers~

further argue that an NVOCC is not an agent who owes a fiduciary

duty to its shipper-principal, like a freight forwarder, but rather

the NVOCC is a principal in its relationship to its shipper-

customer.4 As such, Charter, IANVOCC and NAI contend, the NVOCC is

a carrier and has the same relationship with its shipper as does a

vessel-operating common carrier ( "VOCC") . Thus, IANVOCC avers,

"while NVOCCs have a general duty to act in a law-abiding fashion,

they are not subject to the fiduciary obligations of an agent."-

Charter, IANVOCC, Yellow, and NAI argue that the application of a=

freight forwarder's duties and responsibilities to an NVOCC is-

therefore inappropriate and would be harmful to an NVOCC's

operations.

Proposed SS 515.31(a) and (b)

30WL emphasizes this point by analogizing it to the recent
decision of the European Commission regarding the joint inland rate
setting authority of the Trans-Atlantic Conference Agreement.

4NAI, NY/&JFFFBA, and IANVOCC point out the extensive law,
regarding the freight forwarder as the agent of its shipper-
principal and its fiduciary duties as such.
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IANVOCC and Worldlink do not oppose § 515.31(a), but contend

that the rule should be revised to require a licensee's number to

appear only once on a shipping document. This would avoid, they

argue, unnecessary duplication in the case when a licensee's name

appears as a consignee, shipper, and notify party on a single

document. Charter is the only commenter who argues that the

section should be deleted in its entirety as it applies to NVOCCs.

Section 515.31(a) remains applicable to NVOCCs, and the

Commission agrees with the commenters that a licensed OTI's license

number need only appear once on a shipping document. Accordingly,

§ 515.31(a) is revised to replace the word "[wlherever" at the

beginning of the second sentence with the word "when." This

revision, however, does not allow a licensee to provide its license

number on only one document in a single transaction if there are

several shipping documents processed in the course of that

transaction. Every document where a licensee's name appears must

also include the licensee's license number.

NY/NJFFFBA, OWL, D.J. Powers, Yellow, and NAI argue that §

515.31(b)(2), the requirement that an OTI's status as, or

affiliation with, a shipper or seller of goods be identified on its

office stationary and billing forms, should be removed from the

rule as it applies to NVOCCs. Section 515.31(b)(2) was created,

NY/NJFFFBA, OWE, and NAI aver, because freight forwarders are

prohibited from collecting compensation on shipments in which they
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have a beneficial interest. They argue, therefore, that this

section has no applicability to an NVOCC, who does not collect

carrier compensation. Yellow further avers that it would have the

effect of treating NVOCCs and VOCCs differently because this duty

is not imposed upon VOCCs, and would thus hinder competition in

contravention of the intent of OSRA. Worldlink and IANVOCC, on the

other hand, contend that this section should be revised so that it

is not applicable to NVOCCs unless they are beneficial owners of

cargo, while Charter argues that the entire § 515.31(b) should be

deleted as to NVOCCs.

The Commission agrees that § 515.31(b) (2) is meant to address

the prohibition against the collection of carrier compensation by

a freight forwarder on shipments in which it has a beneficial

interest, as reflected in section 19(d) (4) of the 1984 Act

(redesignated as section 19(e)(3) in OSRA). NVOCCs do not collect

carrier compensation and, therefore, the Commission revises §

515.31(b)(2) accordingly. The Commission, however, does not agree

that 5 515.31(b) (1) should be deleted as it applies to NVOCCs. All

licensees, including NVOCCs, should be required to imprint their

license number on their office stationary and billing forms. It

serves to notify the public and shippers that an OTI is licensed by

the Commission. In light of this change, § 515.31(b)(l) is-

redesignated as-§ 515.31(b), and § 515.31(b) (2) is redesignated as

5 515.32(a) of renamed § 515.32, Freight forwarder duties.
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Accordingly, proposed § 515.32, Records required to be kept, will

be renumbered as § 515.33, and proposed § 515.33, Regulated Persons

Index, will be renumbered as § 515.34.

Proposed 5 515,31(e)

The first sentence of § 515.31(e) prohibits licensees from

entering any arrangement or agreement with an unlicensed person

that confers any fee, compensation or other benefit upon that

unlicensed person. NY/NJFFFBA, AIFA/TIA, APL, Worldlink, Cargo

Brokers, Charter, D.J. Powers, and Yellow oppose this section as it

applies to NVOCCs, while OWL opposes it as it applies to all OTIS.

They argue that this section, read literally, would allow licensees

only to do business with other licensees, thus preventing a

licensee from entering arrangements with warehouses, truckers,

consolidators, container lessors, and others who are unlicensed but

necessary to an NVOCC's operations.

This regulation was originally intended to address the issue

of compensation and fee sharing as it relates to freight

forwarders. The Commission did not intend "to prohibit forwarders

from compensating bona fide sales agents for services rendered,

provided that such services are restricted to soliciting and

obtaining business for the forwarder and are not otherwise

prohibited by law." 49 FR 18842, May 3, 1984 (Gen. Order 4,

Revised, Docket No. 84-19, Licensina of Ocean Freisht Forwarders).

While the Commission believes that this would not adversely affect
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NVOCCs from entering arrangements with those unlicensed persons

providing trucking services and the like, it agrees that the rule

is unnecessary as it applies to NVOCCs because they do not collect

carrier compensation or forwarding fees and thus are not subject to

the limitations placed on freight forwarders regarding such

payments.

The second sentence of 5 515.31(e) provides that an OTI, when

employed by the agent of the person paying for its services, must

provide a copy of the invoice to both the agent and the person

paying for those services. NY/NJFFFBA and Worldlink also object to

this language as it applies to NVOCCs. This is not applicable to

NVOCCs, they argue, who routinely bill third persons in the course

of a shipment. Further, Worldlink asserts that it would be onerous

to require NVOCCs to "determine which of their customers are simply

passing through the transportation charges and which are ultimately

responsible for their payment."

The Commission again recognizes that this regulation was meant

to address freight forwarders and the issues related to fee

sharing. As NVOCC's operations do not encompass these issues, it

is unnecessary to impose this regulation on them. Therefore,

proposed § 515.31(e) will be removed as it applies to NVOCCs and

will be redesignated as 5 515.32(b).

Proposed § 515.?l(a) and (k)

NY/NJFFFBA, IANVOCC, AIFA/TIA, OWL, NAI, Charter, D.J. Powers,

1 i. i
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and Yellow argue that § 515.31(g), which provides that no licensee

shall withhold information from its principal or shipper concerning

an OTI transaction and that such licensee must use due diligence to

assure that information is accurate, should be removed from the

rule as it applies to NVOCCs. Along with Cargo Brokers, they also

aver that 5 515.31(k), which requires that all licensees, upon the

request of their principals or shippers, shall provide a complete

breakout of their charges and any documents pertaining to the

invoice, should be removed as it applies to NVOCCs. APL and.

Worldlink support these sections only to the extent that they

require licensees to assure the accuracy of information they

provide to their shippers, but contend that to the extent they

prohibit NVOCCs from withholding information from their shippers or

require NVOCCs to provide their shippers a breakdown of charges,

the provisions are too broad.

All of the aforementioned commenters argue that an NVOCC is

not an agent in a fiduciary relationship to its shipper, as is a

freight forwarder, and does not have a duty to impart this

information to its shippers. An NVOCC does not confer this type of

information to its shipper in the general course of business,

NY/NJFFFBA and OWL assert, rather it distributes only a bill of

lading which is based on information received from its shipper or

its forwarding agent. NY/NJFFFBA, IANVOCC, AIFA/TIA, OWL, NAI,

Charter, D.J. Powers, Yellow, and Worldlink further argue that it



- 57 -

would be harmful to an NVOCC's business to disclose all of its

information,

proprietary

0 disadvantage

i.e., pricing strategies, vendor lists and other

information. It would put NVOCCs at a competitive

with VOCCs, they contend, who would still be allowed

to maintain the confidentiality of that information. Furthermore,

they argue such disclosure provisions would nullify NVOCCs' ability

to enter confidential service contracts as shippers with VOCCs.

The Commission agrees that §§ 515.31(g) and (k) were

originally created to apply to freight forwarders who, as agents,

owe a fiduciary duty to disclose all pricing information to their

shipper-principals. NVOCCs, in contrast, are in the same position,

as carrier-principal, as VOCCs in relationship to their shippers.

Thus, the traditional duties applicable to freight

regarding pricing information cannot be automatically

forwarders

applied to

NVOCCs because each industry faces a different competitive

environment. As the commenters correctly point out, disclosing

such information would be "commercial suicide." Furthermore, these

sections would undermine OSRA's new confidential service contract

environment. Moreover, NVOCCs would still be required to impart

true and accurate information to their shipper-customers regarding

any OTI transaction under proposed § 515.31(f). Deletion of the

duties in S§ 515.31(g) and (k) as they apply to NVOCCs would,

therefore, not exempt NVOCCs from this obligation. Sections

515.31(g) and (=k) are revised to apply only to freight forwarders
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and are redesignated as §§ 515.32(c) and (d) respectively.

Proposed 5s 519.31(c), (d), (f), (h), (i), (i). and (1)

Section 515.31(c) prohibits licensed OTIS from permitting

their licenses to be used by persons not employed by the OTI, but

provides that an unincorporated branch office may use its parent's

license name and number if it reports this information to the

Commission and it is covered by the requisite increased financial

responsibility. Worldlink seeks to revise this section to add.

language that would allow separately incorporated branch offices

that are wholly owned, directly or indirectly, by the licensee to

use the license name and number of the parent corporation. Charter

opposes this section as it applies to NVOCCs in its entirety. As

discussed, sun=ra, regarding §§ 515.3 and 515.21, separately

incorporated branch offices are required to obtain their own

licenses and financial responsibility, and, therefore, Worldlink's

request is denied. This section remains designated as § 515.31(c).

As to §§ 415.31(d), (f), (h), (i), (j), Charter is the only'

commenter who opposes their application to NVOCCs in their entirety

and argues that they should be removed. IANVOCC and Worldlink

contend that 8 515.31(d), which limits the arrangements licensees

can make with OfIs whose licenses have been revoked, is unfair and

should be removed unless the Commission establishes and publishes-

a list of those persons on its website. APL supports §§ 515.31(f)

and (h) to the extent that they prohibit OTIS from providing false
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information. Both Charter and NAI assert that § 515.31(l), which

requires each licensee to account to its principal or shipper for

various sums due such principal or shipper due to modifications in

monies paid or received, should be removed as it applies to NVOCCs.

Charter argues generally that there is no factual basis for

imposing these freight forwarder regulations on NVOCCs, and thus

they should be deleted or at the very least the Commission must

examine and justify why additional duties should be applied to

NVOCCs. NAI asserts that logic suggests that § 515.31(l) should be

imposed on VOCCs as well, but then argues that neither NVOCCs nor.

VOCCs should be subjected to providing a refund to a shipper simply

because they have developed a more cost-effective manner in which

to provide their services.

Sections 515.31(d), (f), (h), (i), (j), and (1) impose duties

upon OTIS that are not freight forwarder specific, unless indicated-

within a specific subsection. (See § 515.31(d)(3) (prohibiting a

licensee from sharing forwarding fees or freight compensation with

an OTI whose license has been revoked)). Furthermore, these duties

do not rely on the fiduciary relationship between a freight

forwarder as agent and a shipper as its principal. Therefore, the

objection that these duties are inapplicable to NVOCCs because they

are not the agents of their shippers is inappropriate and, thus,

does not justify removing these sections from the final rule as

they apply to NVOCCs. Furthermore, in regard to § 515.31(d), there
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is no need for the Commission to publish a list on its website of.

those persons whose licenses have been revoked, because under 5.

515.16 the Commission sends that information to the Federal

Register quarterly, at the very least, for publication in paper

format and electronic format on the Federal Register's website at

www.nara.gov/fedreg. This method has proven successful in

notifying the public of OTIS whose licenses have been revoked,

thus, the Commission will continue this procedure under the final

rule. In accordance with the other revisions to § 515.31, §§-

515.31(f), (h), (i), Cj), and (1) will be redesignated as §§

515.31(e), (f), (g), (h), and (i) respectively. Section 515.31(d)

remains designated as such.

Proposed rS 515.32

Proposed § 515.32 set forth the recordkeeping requirements of

licensed freight forwarders and NVOCCs, which requires licensees to

maintain all records and books of account in connection with its

OTI business in the United States for a period of five (5) years.

NAI and AIFA/TIA object to this requirement as it applies to

NVOCCs. IANVOCC also opposes the rule as it applies to NVOCCs,

except for the provision that they be required to maintain a

separate file for each shipment. APL opposes the rule as it

applies to all OTIS, arguing that it is unnecessary for the

Commission to "micromanage" these entities.

IANVOCC and NAI point out that an NVOCC is not in a fiduciary



r

- 61 -

relationship with its shipper like the freight forwarder who

handles funds in trust as agent for its shipper-principal. IANVOCC

contends that "[a]n NVOCC does not incur expenses on behalf of, ore

as agent for, it customers, but rather as principal in the ordinary

course of it commercial operations." As such, IANVOCC asserts, the

Commission has no regulatory concern with the financial aspects of

the NVOCC's business. AIFA/TIA further argues that since most

NVOCC shipment files are maintained at the point of origin, which

is generally not the United States, it would almost be an

impossibility for NVOCCs to transport those files to the United

States for maintenance.

Yellow, D.J. Powers, Worldlink, and NCBFAA do not object to

the recordkeeping requirement as it applies to NVOCCs. They argue,

however, in conjunction with IANVOCC as the rule applies to freight

forwarders, that the Commission should permit OTIS the option of

maintaining their records in electronic form as an alternative to

paper form. NCBFAA also suggests that the Commission clarify that

the recordkeepitig requirements of the rule are independent of other

federal agencies that may have different retention requirements

that could be applicable to OTIS.

As discussed, suora, the NVOCC is not in a fiduciary

relationship with its shipper as is the freight forwarder, thus it

l is improper to automatically impose the duties of freight

forwarders which are necessary to their agency relationship with
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their shippers up& NVOCCs. The Commission does not need to t

oversee the financial dealings of NVOCCs, as IANVOCC argues, and as :L

such revises proposed § 515.32 to apply only to freight forwarders. 1

The Commission recognizes its own requirements for and f-he $

industry's evolution toward electronic media and, thus, revises

proposed § 515.32 to enable licensed freight forwarders to maintain ;

their records electronically if they so desire. The electronic z

records, however, must be made readily available to the Commission

in a usable form, and it is the licensee's responsibility to insure !

that those electronic records are no less accessible than if they

were maintained in paper form. Furthermore, the Commission revises

proposed 5 515.32 to incorporate NCBFAA's suggestion to clarify I

that the recordkeeping requirements are independent of the

retention requirements of other federal agencies. In accordance :

with the changes to proposed § 515.31, § 515.32 will be

redesignated as § 515.33.

In a related issue, D.J. Powers contends that the term "agent"

should be defined in the rule because it relates to proposed §§

515.31 and 515.32 specifically. The Commission declines to define

the term agent because the term is used in this part to reflect the

large body of agency law. The Commission does not want to '

inappropriately alter that definition, thus limiting or conflicting _

with the law relied on by the shipping industry in applying these =

regulations.
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In-Plant arrantiements and electronic data interchanae

The Commission codified its decision in In re: The Impact of

Modern TechnolBav on the Customs and Practices of the Freight

Forwardina Industry - Petition for Rulemakina or Declaratorv Order,

28 S.R.R. 418 (1998), with regard to in-plant arrangements and

electronic data interchange ("EDI") in proposed §§ 515.41(e) and

515.42(e), respectively. Section 515.41(e) allows a licensed

freight forwarder to place its employee on the premises of its

principal as part of a package of services so long as the

arrangement is reduced to writing in a special contract and it is

not an artifice for payment or other unlawful benefit to the

principal. Section 515.42(e) permits a licensed freight forwarder

to own, operate or maintain an EDI-based computer system in its

forwarding busfness and to collect carrier compensation if the

forwarder performs value-added services.

NCBFAA commends the Commission for officially recognizing the

use of in-plants and ED1 and asserts that the rulemaking "correctly

endorsed the provisions of these services to OTI customers, while

providing a structure that will enable the Commission to ensure

that services are conducted within the constraints of the Shipping

Act." NY/NJFFl?BA supports the in-plant rule as it benefits the

forwarding industry and the shippers they serve; however, it argues

that the written agreement requirement is burdensome, intrusive and

in contravention of the policies of the 1984 Act and OSRA to place
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\\ a greater reliance on the marketplace." The parties should be

allowed to reduce their agreement to writing, it contends, if they

need to do so, but it should not be mandated by the Commission.

APL objects to § 515.41 generally and argues the entire section

should be removied.

In deciding whether to recognize the legitimacy of in-plant

arrangements, the Commission carefully weighed the benefits of

these arrangements to freight forwarders with the prohibitions of

the 1984 Act and accompanying regulations against compensation and

fee sharing. The Commission agrees with the NCBFAA that §

515.41(e) sufficiently addresses both of these concerns by allowing

freight forwarders to use in-plants while providing the Commission

the ability to determine if these arrangements are being

implemented in accordance with the 1984 Act and the accompanying~

regulations. We believe 5 515.41(e) allows freight forwarders far

more leniency in developing these arrangements than if the

Commission attempted to address every possible permutation of in-

plant arrangements in a rulemaking. Therefore, in order to

determine the parameters of a particular arrangement it is

necessary for the freight forwarders and shippers to reduce the

agreement to writing. Furthermore, NY/NJFFFBA incorrectly argues

that the parties should be able to decide whether they want to

reduce their agreement to writing. An in-plant arrangement is

exactly the type of arrangement envisioned by proposed § 515.32(d)
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(requiring that copies or memorandum of all special arrangements or E
I

contracts between freight forwarders and their shipper-principals f

be maintained by the freight forwarder). The Commission therefore

declines to remove the writing requirement of 5 515.41(e) or 5 iF

515.41 in its entirety.

Final RegulrtoBy Flexibility Analysis

1) A succinct statement of the need for and obiectives of the rule. E

The Commission is adding new regulations establishing .

licensing and financial responsibility requirements for Ocean

Transportation Intermediaries ("OTIS") in accordance with the I

Shipping Act of 1984, 46 U.S.C. app. 1701 et sea., as modified by 3
P

Public Law 105-258, the Ocean Shipping Reform Act of 1998 ("OSRA"), i

and section 424 of Public Law 105-383, The Coast Guard f

Authorization Act of 1998.

OSRA amends the Shipping Act of 1984 in several respects :

relating to Ocean Freight Forwarders ("OFFS") and Non-Vessel- ;

Operating Common Carriers ("NVOCCs"). The Commission proposes new 1

regulations, at 46 CFR part 515, to implement changes effectuated !

by OSRA.

OSRA requires that all OTIS in the United States be licensed g

by the Commission. Further, all OTIS will be required to establish Z

their financial responsibility before performing any intermediary i

services in the United States. The bond, surety, or other

insurance obtained pursuant to this part shall be available to pay t

i 1 t
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for damages suffered by ocean common carriers, shippers, and

others, arising from the transportation-related activities of the

covered OTIS. S. Rep. No. 105-61, 105th Cong., lSt Sess., at 31

(1997) ("Report").

The Report specifically indicates that the bonds, or other

instruments of financial responsibility, are intended to cover

liabilities related to service contract obligations, as well as

damages resulting from loss or conversion of cargo, from the

negligence or complicity of the insured entity, and from

nonperformance of services. At the direction of the Report, the

final rule establishes a range of financial responsibility

requirements commensurate with the scope of the activities

conducted by various OTIS and the past fitness of OTIS in the

performance of intermediary duties.

2) A summarv of the sianificant issues raised bv public comments in

response to the-initial reuulatorv flexibilitv analvsis, a summarv

of the aaencv's assessment of such issues and a statement of anv

chanaes made in the proposed rule as a result of such comments.

In the Initial Regulatory Flexibility Analysis (" IRFA")

appended to the proposed rule, the Commission invited comments in

order to ensure that every possible aspect of the economic impact

on small businesses would be considered. Specifically, comments

were solicited regarding the effects of the cost of increased

collateral and premium requirements on OTIS in the proposed rule.
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Several commenters to the proposed rule, including the ;

National Industrial Transportation League (at p. 6), the National ;-:

Customs Brokers & Forwarders Association of America, Inc. ;

("NCBFAA") (at p. 5), and the American International Freight .

Association & Transportation Intermediaries Association (at p. 6), a
$

commented that the Rulemaking could pose an undue financial burden '

on small companies. The Commission clearly recognizes that the

Rulemaking would impose a burden, in varying degrees, on small OFFS z

and NVOCCs. However, as discussed in the Supplementary Information i

to the final rule, the Commission has incorporated several of the i

suggestions in the comments to the proposed rule which will make T

the final rule less burdensome, while still complying with the -

spirit of OSRA. The Commission believes that the final rule is

justified and necessary in light of the legislative requirement to i
5

effect the changes, and because of the benefit to the shipping

public and to carriers gained by licensing and requiring financial r

responsibility of all OTIS.

The American Surety Association/Intercargo (at p. 36) and _

Kemper Insurance Companies (at p. 16) commented that portions of ;I
f

the proposed rule duplicated, overlapped, or conflicted with i$

existing Federal rules, such as the Carriage of Goods by Sea Act z

("COGSA") and Treasury Department regulations. The Supplementary F

Information to the final rule contains a thorough discussion of how --

the Rulemaking does not conflict with Treasury Department ;
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regulations, or any other relevant Federal, state, or local I

government rules. Further, the Supplementary Information discusses !
g

how certain terms contained in the proposed rule have been amended !

so as not to conflict with COGSA.

The NCBFAA (at p. 3) commented that the Commission failed to I;

include an estimate for the costs associated with having a new

license number printed on stationery, shipping documents, and :

billing forms. As discussed in the Supplementary Information to ;

the final rule, although new licenses will be issued to indicate

whether operators are acting as OFFS or NVOCCs, existing OFFS will z

retain their current license numbers and will not be required to !

reprint their business documents.

Other substantive issues that were raised to the proposed I :

rule, but which were not specifically in response to the IRFA, are

thoroughly addressed in the Supplementary Information to the final

rule.

3) A descrigtioo and an estimate of the number of small businesses

to which the rule will applv or an explanation of why no such z

estimate is available.

To determine whether a business should be considered a small

entity, the Small Business Administration ("SBA") has established

regulatory definitions of small businesses (13 CFR Part 121, FR t

January 31, 1996). Businesses classified in the Standard i

Industrial Classification code 4731, including OFFS and NVOCCs, are i
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evaluated by the their annual receipts (gross annual revenues).

OFFS and NVOCCs with less than $18.5 million in annual receipts are

considered small businesses by SBA. The Commission does not have

OTI revenue data readily available, but, in general, is aware that

while most OTIS are small operators, a few OTIS handle the bulk of

the intermediary cargo in the U.S. trades. Without specific OTI

revenue data, however, the Commission assumes that most, if not

all, OTIS have revenues of less than $18.5 million, and are

considered to be small businesses.

4) A description of the oroiected reporting, recordkeepinq and

other compliance requirements of the rule, includinq an estimate of

the classes of small entities that will be subiect to the

requirement and:the tvwes of professional skills necessarv for the

prewaration of the report or record.

It is estimated that the final rule will impose, in varying

degrees, a reporting burden on the entire OTI universe. The burden

is calculated on the estimated amount of cost and time necessary to

comply with various requirements of 46 CFR part 515. Calculated

below are the estimated costs resulting from the final rule.

Largely because the final rule contains several substantive changes

from the proposed rule, some of the cost estimates presented below

differ from those presented in the IRFA.

Cost to the aovernment

The Commission does not anticipate hiring any additional staff
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to administer changes occurring from the final rule. The

additional burden to the government, i.e., the Commission, as a

result of the final rule will be absorbed by existing Commission

staff.

Cost of filina ~time

The final rule changes the Commission's rules by requiring all

entities to increase their financial responsibility. It also

requires NVOCCs in the United States to be licensed with the FMC,

and OFFS also operating as NVOCCs to acquire a separate FMC license

for their NVOCC activities.

Based on a survey conducted by the Commission, it is estimated

that the average hourly labor cost to file (or amend) an instrument

of financial responsibility, or complete a new (or amended) license

application, is $41. Further, it is estimated to take OFFS who are

new entrants approximately 3.5 hours to obtain an instrument of

financial responsibility and complete a new license application at

an average labo-r cost to the respondent of $144. This cost takes

into account time to gather information and complete the

application form, as well as time to comply with the requirements

of the rules. Since the licensing application form and financial

responsibility procedures will remain substantively unchanged under

the final rule, it is estimated that the additional labor cost of

144 in
0 the final rule for each NVOCC

the first year.

in the United States will be $
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Based on the Commission's survey, it is estimated that each

OFF also operating as an NVOCC would require 1.5 hours per year tom

amend its application and its financial responsibility at an

average labor cost to the respondent of $62 in the first year.

Further, it would take each entity operating solely as an OFF, and

each foreign-b&sed NVOCC, 0.5 hours of staff time to increase its

financial responsibility at an average labor cost to the respondent:

of $21 in the first year.

The total additional labor cost of the final rule is expected

to reach $28O,c100 in the first year. In subsequent years, since

all operating entities will be licensed, and will have increased

their financial responsibility, the total labor cost is expected to

decrease substantially.

Cost of licensijna fee

The Commission's current user fee for processing a new

application is $778, and $362 for an amendment. The final rule

changes the current requirements by requiring NVOCCs in the United

States to file a new application to become licensed. Further, OFFS

also operating as NVOCCs will be required to amend their licenses.

However, since licensing fees do not change under the final rule,

OFFS in the U.S. export trade that are already required to be

licensed with the FMC will not be affected in this regard.

Further, foreign-based NVOCCs are not required to be licensed under

the final rule. The total additional licensing cost to OTIS to
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comply with the final rule -- specifically, the additional

licensing cost to NVOCCs in the United States and to OFFS also

operating as NVOCCs -- is estimated to be $1.3 million.

Cost of increasins the financial responsibilitv requirement

The final rule raises the financial responsibility requirement

as follows. The requirement for OFFS operating solely as OFFS in

the U.S. export trade will increase from $30,000 to $50,000, with

$10,000 in additional coverage for each unincorporated branch

office. NVOCCs in the United States will be required to increase

their financial responsibility from $50,000 to $75,000 with $10,000

in additional coverage for each unincorporated branch office.

Foreign-based WOCCs will be required to increase their financial

responsibility from $50,000 to $150,000. Entities that operate as

both OFFS and NVOCCs are presently required to have two separate

instruments of financial responsibility, $30,000 covering their OFF

activity and $50,000 covering their NVOCC activity. After

considering comments objecting to the proposal to allow these

entities to establish a single instrument of financial

responsibility to cover both operations in the amount of $100,000,

the Commission will continue the existing requirements that

entities secure separate financial responsibility for each aspect

of their operations. Entities operating as both OFFS and NVOCCs

will also be required to acquire $10,000 in additional coverage for

each unincorporated branch office.

i
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The final rule also broadens the option for group bonds to

include OFFS as well as NVOCCs, while raising the aggregate group

requirement from $1 million to $3 million. Thus, the amount

required will be the lesser of the amount required for each

individual entity or $3 million aggregate. There are currently

three group bonds on file with the Commission with a total of 166

NVOCC members. By posting a group bond, it is believed that

participants save on premium payments by receiving a group coverage~

rate. However, it is difficult to project how many OFFS would opt

for a group bond as a result of the final rule. Therefore, it is

not feasible to forecast the potential cost savings to the industry

of modifying the group bond provision in the final rule. Instead,

the Commission will assume that all OTIS will post bonds at the

higher individual premium rate.

For individual financial responsibility coverage, the

Commission estimates that the premium ranges from $800 to $1,200

per year for $50,000 in coverage. The Commission employed an.

average premium cost of $1,000 per year for $50,000 in financial

responsibility coverage to calculate the cost to OTIS of the

proposed increases in coverage. In addition, the proportion of

OFFS to branch offices was applied to estimate the number of NVOCC

unincorporated branch offices.

The Commission estimates that the average cost to all OTIS of

the additional financial responsibility requirements is as follows:
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OFFS operating solely as OFFS in the U.S. export trade will pay

$897,000 ($578 per entity) more per year; OFFS also operating as

NVOCCS will pay $554,000 ($1,078 per entity) more per year; NVCCCs

0 in the United States will pay $967,000 ($678 per entity) more per

year; and foreign-based NVOCCs will pay $1,252,000 ($2,000 per

entity) more per year. The total first year cost of increased

financial responsibility requirements for all entities under the

final rule will be $3.7 million.

In some cases, underwriters may require individual OTIS to

provide collateral in order to secure financial responsibility.

Collateral accounts typically accrue interest at a risk-free rate

until they are claimed or remitted in full to an OTI. However,

when considering the industry as a whole, funds that are set aside

as collateral could be otherwise invested in higher earning assets,

such as in an OTI's business operations, thereby effectively

assessing a cost to OTIS. Calculating the opportunity cost of

increased collateral requires specific data on individual OTI's

financial and operating riskiness. However, the Commission does

not have that information available.

In lieu of such information, and in order to ensure that no

substantial economic impact is overlooked, the Commission solicited

comments in the proposed rule concerning the effects of the

opportunity cost of increased collateral and premium requirements

on OTIS. None of the commenters specifically addressed the issue

; i; 1
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of opportunity cost of increased collateral requirements. Since

commenters did not view this issue as meriting specific comment,

the Commission has concluded that the opportunity cost issue is not

an issue in this proceeding.

Surfunarv of costis

In the first year of its implementation, the additional burden

of the final rule is expected to average $1,600 for each NVOCC in

the United States, $2,021 for each foreign-based NVOCC, $1,502 for

each OFF also operating as an NVOCC, and $599 for each OFF

operating solely as an OFF in the U.S. export trade. The total

additional first year cost as a result of the final rule is

estimated to be $5.3 million.

5) A descriPtioh of the steps the aqencv has taken to minimize the

siqnificant economic imwacts on small entities consistent with the

stated objectives of awplicable statutes, includinq a statement of

the factual, wolicv and leqal reasons for selectinq the alternative-

adopted in the :final rule, and the reasons for reiectinq each of-

the other siqnificant alternatives.

Upon a review of the comments regarding the proposed rule, the

Commission significantly modified the Rulemaking to alleviate the

most significant concerns of the commenters while complying with-

the spirit of QSRA. The modifications to the proposed rule, the

reasons for selecting alternative approaches, and the reasons for

rejecting certain initial proposals, are each thoroughly described
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in the Supplementary Information to the final rule.

This regulatory action is not a "major" rule under 5 U.S.C.

804(Z).

The Commission has received OMB approval for this collection

of information pursuant to the Paperwork Reduction Act of 1995, as

amended. In accordance with that Act, agencies are required tom

display a currently valid control number. The valid control number

for this collection of information is 3072-0012.

Relevant federal rules that mav duplicate, overlap, or conflict
with the new r&e.

The Commission is not aware of any other federal rules that

duplicate, overlap, or conflict with the new rule.

List of Subjects in 46 CFR part 515

Exports, Freight forwarders, Non-vessel-operating common

carriers, Ocean transportation intermediaries, Licensing

requirements, Financial responsibility requirements, Reports and

recordkeeping requirements.

Under the authority of Pub. L. 105-258 and as discussed in the

preamble, the Federal Maritime Commission proposes to remove 46 CFR

part 510 and 46 CFR part 583 and add part 515 to subchapter B,

chapter IV, of '46 CFR as set forth below:

1. Part 510 [Removed]

Remove Part 510

2. Part 583 [Removed]

Remove Part 583

i i
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3. Revise the heading of subchapter B to read "REGULATIONS

AFFECTING OCEAN SHIPPING IN FOREIGN COMMERCE."

4. Add Part 515 as follows:

PART 515 -- LICENSING, FINANCIAL RESPONSIBILITY REQUIREMENTS,
AND GENERAL DUTIES FOR OCEAN TRANSPORTATION INTERMEDIARIES

Subpart A -- General

Sec.
515.1 Scope.
515.2 Definitions.
515.3 License; when required.
515.4 License; when not required.
515.5 Forms and fees.

Subpart B -- Eligibility and
Procedure for Licensing

515.11
515.12
515.13
515.14
515.15
515.16
515.17
515.18

Basic requirements for licensing; eligibility.
Application for license.
Investigation of applicants.
Issuance and use of license.
Denial of license.
Revocktion or suspension of license.
Application after revocation or denial.
Changes in organization.

Subpart C -- Financial Responsibility Requirements;
Claims Against Ocean Transportation Intermediaries

515.21 Financial responsibility requirements.
515.22 Proof of financial responsibility.
515.23 Claims against an ocean transportation intermediary.
515.24 Agent for service of process.
515.25 Filing of proof of financial responsibility.
515.26 Termination of financial responsibility.
515.27 Proof of compliance.

Appendix A to part 515 -Ocean Transportation Intermediary (OTI)
Bond Form -[Form-481

Appendix B to Part 515 -- Ocean Transportation Intermediary (OTI)
Insurance Form [Form-671

Appendix C to @art 515 --Ocean Transportation Intermediary (OTI)
Guaranty Form [Form-681



- 78 -

Appendix D to Part 515 -- Ocean Transportation Intermediary (OTI)
Group Bond Form [FMC-691

Subpart D -- Duties and
Responsibilities of Ocean

Transportation Intermediaries;
Reports to Commission

515.31 General duties.
515.32 Freight forwarder duties.
515.33 Records required to be kept.
515.34 Regulated Persons Index.

Subpart E -- Freight Forwarding
Fees and Compensation

515.41 Forwarder and principal; fees.
515.42 Forwarder and carrier; compensation.
515.91 OMB Control number assigned pursuant to the Paperwork

Reduction Act.

Authority: 5 U.S.C. 553; 31 U.S.C. 9701; 46 U.S.C. app. 1702,
1707, 1709, 1710, 1712, 1714, 1716, and 1718, as amended by Pub. L.
105-258, 112 Seat. 1902, and Pub. L. 105-383, 112 Stat. 3411; 21
U.S.C. 862.

Subpart A -- General

s 515.1 Scowe.

(a) This part sets forth regulations providing for the

licensing as ocean transportation intermediaries of persons who

wish to carry oh the business of providing intermediary services,

including the grounds and procedures for revocation and suspension

of licenses. This part also prescribes the financial

responsibility requirements and the duties and responsibilities of

ocean transportation intermediaries, and regulations concerning

practices of ooean transportation intermediaries with respect to

common carriers.
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(b) Information obtained under this part is used to determine

the qualifications of ocean transportation intermediaries and their

compliance with shipping statutes and regulations. Failure to

follow the provisions of this part may result in denial, revocation

or suspension ~of an ocean transportation intermediary license.

Persons operating without the proper license may be subject to

civil penalties not to exceed $5,500 for each such violation unless

the violation is willfully and knowingly committed, in which case

the amount of the civil penalty may not exceed $27,500 for each-

violation; for other violations of the provisions of this part, the

civil penalties range from $5,500 to $27,500 for each violation (46

U.S.C. am. 1?12). Each day of a continuing violation shall

constitute a separate violation.

s 515.2 Definitions.

The terms used in this part are defined as follows:

(a) Act means the Shipping Act of 1984, as amended by the

Ocean Shipping Reform Act of 1998 and the Coast Guard Authorization

Act of 1998.

(b) Beneficial interest includes a lien or interest in or

right to use, enjoy, profit, benefit, or receive any advantage,

either proprietary or financial, from the whole or any part of a-

shipment of cargo where such interest arises from the financing of

the shipment or by operation of law, or by agreement, express or

implied. The term "beneficial interest" shall not include any

3

3
f

4

3 3b

. i
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obligation in favor of an ocean transportation intermediary arising~

solely by reason of the advance of out-of-pocket expenses incurred

in dispatching a shipment.

(c) Branoh office means any office in the United States

established by or maintained by or under the control of a licensee

for the purpose of rendering intermediary services, which office is

located at an address different from that of the licensee's~

designated home office. This term does not include a separately

incorporated entity.

Cd) Brokeraae refers to payment by a common carrier to an

ocean freight broker for the performance of services as specified

in paragraph (n) of this section.

(e) Commission means the Federal Maritime Commission.

(f) Commain carrier means any person holding itself out to the

general public to provide transportation by water of passengers or

cargo between the United States and a foreign country for

compensation that:

(1) Assum#es responsibility for the transportation from the

port or point of receipt to the port or point of destination, and

(2) Utili,zes, for all or part of that transportation, a

vessel operating on the high seas or the Great Lakes between a port

in the United States and a port in a foreign country, except that

the term does not include a common carrier engaged in ocean

transportation by ferry boat, ocean tramp, chemical parcel tanker,.
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or by a vessel when primarily engaged in the carriage of perishable

agricultural commodities

(i) if the common carrier and the owner of those commodities

are wholly-owned, directly or indirectly, by a person primarily

engaged in the marketing and distribution of those commodities, and

(ii) only -with respect to those commodities.

(9) Comwernsation means payment by a common carrier to a

freight forwarder for the performance of services as specified in

§515.42(c).

(h) Frei&t forwardina fee means charges billed by a freight

forwarder to a shipper, consignee, seller, purchaser, or any agent

thereof, for the performance of freight forwarding services.

(i) Freiatht forwardina services refers to the dispatching of

shipments on b&alf of others, in order to facilitate shipment by

a common carrier, which may include, but are not limited to, the

following:

(1) order-ing cargo to port;

(2) preparing and/or processing export declarations;

(3) book&g, arranging for or confirming cargo space;

(4) preparing or processing delivery orders or dock receipts;

(5) preparing and/or processing ocean bills of lading;

(6) preparing or processing consular documents or arranging

for their certification;

(7) arranging for warehouse storage;
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(8) arranging for cargo insurance;

(9) clearing shipments in accordance with United States

Government export regulations;

(10) preparing and/or sending advance notifications of:

shipments or otper documents to banks, shippers, or consignees, as:

required;

(11) handlAng freight or other monies advanced by shippers, or

remitting or advancing freight or other monies or credit in'

connection with the dispatching of shipments;

(12) coordinating the movement of shipments from origin to;

vessel; and

(13) giviw expert advice to exporters concerning letters of

credit, other documents, licenses or inspections, or on problems~

germane to the -cargoes' dispatch.

Cj) From Ahe United States means oceanborne export commerce

from the UnitedTStates, its territories, or possessions, to foreign

countries.

(k) Licenjsee is any person licensed by the Federal Maritime.

Commission as an ocean transportation intermediary.

(1) Non-qessel-oDeratinu  common carrier services refers to

the provision of transportation by water of cargo between the=

United States :and a foreign country for compensation without

e operating the vessels by which the transportation is provided, and

may include, butt are not limited to, the following:
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(1) purchasing transportation services from a VOCC and

offering such services for resale to other persons;

(2) payment of port-to-port or multimodal transportation

charges;

(3) entering into affreightment agreements with underlying

shippers;

(4) issuing bills of lading or equivalent documents;

(5) arranging for inland transportation and paying for

inland freight charges on through transportation

movements;

(6) paying lawful compensation to ocean freight forwarders;

(7) leasing containers; or

(8) entering into arrangements with origin or destination

agents.

(m) Ocean common carrier means a vessel-operating common

carrier ("VOCC"-) .

(n) Ocean freiaht broker is an entity which is engaged by a

carrier to secure cargo for such carrier and/or to sell or offer

for sale ocean transportation services and which holds itself out

to the public as one who negotiates between shipper or consignee

and carrier for the purchase, sale, conditions and terms of

transportation.

(0) Oceantranswortation intermediarv means an ocean freight

forwarder or a non-vessel-operating common carrier. For the
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purposes of this part, the term

(1) Ocean.freiaht forwarder means a person that --

(i) in the United States, dispatches shipments from the United

States via a cQmmon carrier and books or otherwise arranges space

for those shipments on behalf of shippers; and

(ii) processes the documentation or performs related

activities incident to those shipments; and

(2) Non-vessel-ooeratina common carrier ("NVOCC") means a

common carrier that does not operate the vessels by which the ocean

transportation is provided, and is a shipper in its relationship

with an ocean common carrier.

(P) Person includes individuals, corporations, partnerships

and associations existing under or authorized by the laws of the

United States or of a foreign country.

(9) Principal, except as used in Surety Bond Form FMC-48, and

Group Bond Form FMC-69, refers to the shipper, consignee, seller,

or purchaser of property, and to anyone acting on behalf of such

shipper, consignee, seller, or purchaser of property, who employs

the services of a licensed freight forwarder to facilitate the

ocean transportation of such property.

(r) ReducFd forwarding fees means charges to a principal for

forwarding services that are below the licensed freight forwarder's

usual charges for such services.

(s) Shiarnient means all of the cargo carried under the terms
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of a single bill of lading.

(t) Shinder means:

(1) a cargo owner;

(2) the person for whose account the ocean transportation is

provided;

(3) the person to whom delivery is to be made;

(4) a shi;ppers' association; or

(5) a non-vessel-operating common carrier that accepts

responsibility for payment of all charges applicable under the

tariff or

(u)

consignor

service contract.

Smal3a shinment refers to a single shipment sent by one

to one consignee on one bill of lading which does not

exceed the underlying common carrier's minimum charge rule.

(v) Special contract is a contract for freight forwarding

services which provides for a periodic lump sum fee.

(w) Trans@ortation-related  activities which are covered by

the financial responsibility obtained pursuant to this part

include, to the extent involved in the foreign commerce of the

United States, any activity performed by an ocean transportation

intermediary that is necessary or customary in the provision of

transportation services to a customer, but are not limited to the

following:

(1) for an~ocean transportation intermediary operating as

a freight forwarder, the freight forwarding services
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enumerated in §515.2(i), and

(2) for an ocean transportation intermediary operating as

a non-vessel-operating common carrier, the non-vessel-

operating common carriers services enumerated in

5515.2(l).

(x) Unite@ States includes the several States, the District

of Columbia,

the Northern

possessions.

the Commonwealth of Puerto Rico, the Commonwealth of

Marianas, and all other United States territories and-

5 515.3 License; when reauired.

Except as otherwise provided in this part, no person in the

United States may act as an ocean transportation intermediary

unless that person holds a valid license issued by the Commission.

A separate license is required for each branch office that is

separately incorporated. For purposes of this part, a person is

considered to be "in the United States" if such person is resident

in, or incorpozated or established under, the laws of the United.

States. Only persons licensed under this part may furnish or

contract to furnish ocean transportation intermediary services in

the United States on behalf of an unlicensed ocean transportation

intermediary.

s 515.4 License; when not required.

A license is not required in the following circumstances:

(4 Shiooer. Any person whose primary business is the sale of
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merchandise mad, without a license, dispatch and perform freight

forwarding services on behalf of its own shipments, or on behalf oft

shipments or consolidated shipments of a parent, subsidiary,

affiliate, or associated company. Such person shall not receive'

compensation from the common carrier for any services rendered in

connection with such shipments.

(b) Emnlc$vee or branch office of licensed ocean

transoortatjon intermediarv. An individual employee or

unincorporated branch office of a licensed ocean transportation

intermediary is not required to be licensed in order to act solely

for such licensee, provided that such branch offices: (1) have been:

reported to the Commission in writing; and (2) are covered by

increased financial responsibility in accordance with

§515.21(a)(4). Each licensed ocean transportation intermediary

will be held strictly responsible for the acts or omissions of any

of its employees or agents rendered in connection with the conduct

of its business.

(c) Comm+ carrier. A common carrier, or agent thereof, may

perform ocean ereight forwarding services without a license only~

with respect to cargo carried under such carrier's own bill of

lading. Charges for such forwarding services shall be assessed in

conformance with the carrier's published tariffs.

(d) Ocean, freiaht brokers. An ocean freight broker is not

required to be licensed to perform those services specified in
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§515.2(n).

(e) Fedex51 military and civilian household aoods. Any person

which exclusively transports used household goods and personal

effects for the account of the Department of Defense, or for the

account of the federal civilian executive agencies shipping under

the International Household Goods Program administered by the

General Services Administration, or both, is not subject to the

requirements of subpart B of this part, but may be subject to other

requirements, such as alternative surety bonding, imposed by then

Department of Defense, or the General Services Administration.

s 515.5 Forms and Fees.

(a) Formg. License form FMC-18 Rev., and financial

responsibility forms FMC-48, FMC-67, FMC-68, FMC-69 may be obtained

from the Commission's website at www.fmc.gov, the Director, Bureau

of Tariffs, Certification and Licensing, Federal Maritime

Commission, Washington, D.C. 20573, or from any of the Commission's

area representatives.

(b) Fees. All fees shall be payable by money order, certified

check, cashier's check, or personal check to the "Federal Maritime

Commission." Should a personal check not be honored when presented

for payment, the processing of an application under this section

shall be suspended until the processing fee is paid. In any

instance where an application has been processed in whole or in

part, the fee will not be refunded. Such fees are:

i
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(1) Application for license as required by §515.12(a): $778;

(2) Application for status change or license transfer as'

required by 55515.18(a) and 515.18(b)

0 (3) Supplementary investigation

$224.

: $362; and

as required by §515.25(a):

Subpart B -- Eligibility and Procedure for Licensing

5 515.11 Basic reauirements for licensing; eligibilitv.

(a) Necessarv aualifications. To be eligible for an ocean

transportation jntermediarylicense, the applicant must demonstrate

to the Commission that:

(1) It possesses the necessary experience, that is, its

qualifying individual has a minimum of three (3) years experience

in ocean transportation intermediary activities in the United

States, and the necessary character to render ocean transportation-

intermediary services. A foreign NVOCC seeking to be licensed

under this part must demonstrate that its qualifying individual has

a minimum 3 years' experience in ocean transportation intermediary

activities, and the necessary character to render ocean

transportation intermediary services; and

(2) It has obtained and filed with the Commission a valid'

bond, proof of insurance, or other surety in conformance with

5515.21.

(3) An NVOCC with a tariff and proof of financial

responsibility in effect as of April 30, 1999, may continue to
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operate as an NVOCC without the requisite three years' experience

and will be provisionally licensed while the Commission reviews its

application. Such person designated as the qualifying individual

0 for a provisionally licensed NVOCC may not act as a qualifying

individual for another ocean transportation intermediary until it

has obtained the necessary three years' experience in ocean

transportation intermediary services.

(b) Qualifvina individual. The following individuals must

qualify the applicant for a license:

(1) _Sole oroprietorship.  The applicant sole proprietor.

(2) Partnershio.  At least one of the active managing

partners, but all partners must execute the application.

(3) Coroaration. At least one of the active corporate

officers.

(c) AffiUates of intermediaries. An independently qualified

applicant may be granted a separate license to carry on the

business of providing ocean transportation intermediary services

even though it is associated with, under common control with, or

otherwise related to another ocean transportation intermediary

through stock ownership or common directors or officers, if such

applicant submits: a separate application and fee, and a valid

instrument of financial responsibility in the form and amount

prescribed under §515.21. The qualifying individual of one active

licensee shall not also be designated contemporaneously as the
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qualifying individual of an applicant for another ocean

transportation intermediary license, except for a separately'

incorporated bganch office.

(d) Commc@ carrier. A common carrier or agent thereof which

meets the requirements of this part may be licensed to dispatch

shipments moving on other than such carrier's own bills of lading:

subject to the ~provisions of §515.42(g).

S 515.12 Anolikation  for license.

(a) ApDliiation  and forms. Any person who wishes to obtain a:

license to opegate as an ocean transportation intermediary shall

submit, in duplicate, to the Director of the Commission's Bureau of;

Tariffs, Certifgcation and Licensing, a completed application Form

FMC-18 Rev. ("Application for a License as an Ocean Transportation:

Intermediary") 'accompanied by the fee required under §515.5(b).

All applicatiotis will be assigned an application number, and each:

applicant will be notified of the number assigned to its:

application. 'Notice of filing of such application shall be:

published in t&e Federal Reaister and shall state the name and:

address of the dpplicant and the name and address of the qualifying:

individual. If the applicant is a corporation or partnership, the'

names of the of'ficers or partners thereof shall be published.

(b) Reie$ion. Any application which appears upon its face toi

be incomplete o$r to indicate that the applicant fails to meet the,

licensing requirements of the Act, or the Commission's regulations,
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shall be returned by certified U.S. mail or other method reasonably 5

calculated to provide actual notice to the applicant without -i
3

further processing, together with an explanation of the reason(s) 1
$

for rejection, and the application fee shall be refunded in full. 4g
i

Persons who have had their applications returned may reapply for a 5

license at any time thereafter by submitting a new application, f
c

together with the full application fee. 3

(c) Inve$tiuation. Each applicant shall be investigated in I-

accordance with 5515.13. -E

(d) Chancres in fact. Each applicant and each licensee shall !

submit to the Commission, in duplicate, an amended Form FMC-18 Rev. ;I

advising of any changes in the facts submitted in the original i

application, within thirty (30) days after such change(s) occur. In ;i

the case of an qpplication for a license,
f

any unreported change may ~;

delay the processing and investigation of the application and may ;

result in rejection or denial of the application. No fee is i

required when reporting changes to an application for initial j
i

license under this section. t

s 515.13 Inves&iuation of applicants.

The Commission shall conduct an investigation of the i

applicant's quazlifications for a license. Such investigations may i

address: 5

(a) The accuracy of the information submitted in the 5

application;
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applicant;

(cl The character

0 individual; and

(d) The length and nature of the qualifying individual's
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and financial responsibility of the

of the applicant and its qualifying

experience in handling ocean transportation intermediary duties.

5 515.14 Issuace and use of license.

(a) QualLfication  necessarv for issuance. The Commission will-

issue a license if it determines, as a result of its investigation,

that the applicant possesses the necessary experience and character

to render ocean transportation intermediary services and has filed

the required bond, insurance or other surety.

(b) To whom issued. The Commission will issue a license only

in the name of the applicant, whether the applicant is a sole

proprietorship, a partnership, or a corporation. A license issued

to a sole proprietor doing business under a trade name shall be in

the name of the sole proprietor, indicating the trade name under

which the licensee will be conducting business. Only one license

shall be issued to any applicant regardless of the number of names

under which such applicant may be doing business, and except as

otherwise provided in this part, such license is limited

exclusively to use by the named licensee and shall not be

transferred without prior Commission approval to another person.

$Z 515.15 Denial of license.
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If the Commission determines, as a result of its

investigation, that the applicant:

(4 Does not possess the necessary experience or character to

render intermediary services;

(b) Has failed to respond to any lawful inquiry of the

Commission; or

(c) Has made any materially false or misleading statement to-

the Commission in connection with its application; then, a letter

of intent to deny the application shall be sent to the applicant by

certified U.S. mail or other method reasonably calculated to

provide actual notice, stating the reason(s) why the Commission

intends to deny the application. If the applicant submits a written

request for hearing on the proposed denial within twenty (20) days

after receipt of notification, such hearing shall be granted by the

Commission pursuant to its Rules of Practice and Procedure

contained in part 502 of this chapter. Otherwise, denial of the

application will become effective and the applicant shall be so

notified by certified U.S. mail or other method reasonably

calculated to provide actual notice.

s 515.16 Revocation or suspension of license.

(a) Grounds for revocation. Except for the automatic.

revocation for termination of proof of financial responsibility~

under 5515.26, or as provided in §515.25(b), a license may be

revoked or suspbnded after notice and an opportunity for a hearing
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for any of the following reasons:

(1) Violation of any provision of the Act, or any other at
t

statute or Commission order or regulation related to carrying on
-szi
f

the business of an ocean transportation intermediary; i
a4

(2) Failure to respond to any lawful order or inquiry by the
1
;

Commission;

(3) Making a materially false or misleading statement to the
g
;
ez

Commission in connection with an application for a license or an );

amendment to an existing license;

(4) Where the Commission determines that the licensee is not !

qualified to render intermediary services; or

(5) Failare to honor the licensee's financial obligations to 5

the Commission.

(b) Notioe of revocation. The Commission shall publish in i

the Federal Resister a notice of each revocation. t

R 515.17 AsplScation  after revocation or denial.

Whenever a license has been revoked or an application has been i
c

denied because the Commission has found the licensee or applicant i
;

to be not qualified to render ocean transportation intermediary f

services, any further application within 3 years of ' gthe- 4

Commission's natice of revocation or denial, made by such former :

licensee or applicant or by another applicant employing the same f

qualifying individual or controlled by persons on whose conduct the :

Commission based its determination for revocation or denial, shall i
J
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be reviewed directly by the Commission.

S 515.18 Chanaes in oruanization.

(a) The following changes in an existing licensee's-

organization tiequire prior approval of the Commission, and

application for such status change or license transfer shall be

made on Form F&-18 Rev., filed in duplicate with the Commission's-

Bureau of Tariffs, Certification and Licensing, and accompanied by

the fee required under 5515.5(b)(2):

(1) Tran%fer of a corporate license to another person;

(2) Change in ownership of a sole proprietorship;

(3) Addition of one or more partners to a licensed

partnership;

(4) Any change in the business structure of a licensee from

or to a sole proprietorship, partnership, or corporation, whether

or not such change involves a change in ownership;

(5) Any c;hange in a licensee's name; or

(6) Change in the identity or status of the designated:

qualifying individual, except as described in paragraphs (b) and-

(c) of this section.

tb)

the owner

executor,

*

operation

for which

Oner&tion after death of sole nroprietor. In the event

of a licensed sole proprietorship dies, the licensee's

administrator, heir(s), or assign(s) may continue

of such proprietorship solely with respect to shipments

the deceased sole proprietor had undertaken to act as an
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ocean transportation  intermediary pursuant to the existing license,~

if the death is reported within 30 days to the Commission and tom

all principals sand shippers for whom services on such shipments are

to be rendered.. The acceptance or solicitation of any other

shipments is expressly prohibited until a new license has been

issued. AppJications for a new license by the executor,

administrator, heir(s), or assign(s) shall be made on Form FMC-18'

Rev., and shall be accompanied by the transfer fee required under

§515.5(b)(2).

W ODeriP~tion after retirement, resiunation, or death of

qualifvinu indAvidua1. When a partnership or corporation has been

licensed on the basis of the qualifications of one or more of the-

partners or officers thereof, and such qualifying individual(s) no

longer serve in a full-time, active capacity with the firm, the

licensee shall report such change to the Commission within 30 days.

Within the same 30-day period, the licensee shall furnish to the

Commission the name(s) and detailed intermediary experience of any

other active managing partner(s) or officer(s) who may qualify the

licensee. Such qualifying individual(s) must meet the applicable~

requirements set forth in §515.11(a). The licensee may continue to

operate as an ocean transportation intermediary while the

Commission investigates the qualifications of the newly designated

partner or officer.

(d) Into r&oration of branch office. In the event a licensee's-
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validly operating branch office becomes incorporated as a separate

entity, the licensee may continue to operate such office pending

receipt of a separate license, provided that:

(1) The separately incorporated entity applies to the

Commission for its own license within ten (10) days after

incorporation, and

(2) While the application is pending, the continued operation

of the office is carried on as a bona fide branch office of the

licensee, under its full control and responsibility, and not as an

operation of the separately incorporated entity.

(e) Acauisition of one or more additional licensees. In the

event a licensee acquires one or more additional licensees, for the

purpose of merger, consolidation, or control, the acquiring

licensee shall advise the Commission of such change within 30 days

after such change occurs by submitting in duplicate, an amended~

Form FMC-18, Rev. No application fee is required when reporting'

this change.

Subpart C -- Surety Bond Requirements; Claims Against Ocean
Transportation Intermediaries

s 515.21 Financial resnonsibilitv requirements.

(a) Form .and amount. Except as otherwise provided in this

part, no person may operate as an ocean transportation intermediary~

unless that person furnishes a bond, proof of insurance, or other

surety in a form and amount determined by the Commission to insure

financial responsibility. The bond, insurance or other surety
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covers the transportation-related activities of an ocean,

transportation intermediary only when acting as an ocean

transportation intermediary.

(1) Any~person  operating in the United States as an ocean-

freight forwarder as defined by 5515.2(o)(l) shall furnish evidence

of financial responsibility in the amount of $50,000.

(2) Any person operating in the United States as an NVOCC as

defined by §5LL5.2(0) (2) shall furnish evidence of financial

responsibility in the amount of $75,000.

(3) Any unlicensed foreign-based entity, not operating in the

United States as defined in §515.3, providing ocean transportation

intermediary services for transportation to or from the United

States, shall fkrnish evidence of financial responsibility in the

amount of $150,000. Such foreign entity will be held strictly

responsible hereunder for the acts or omissions of its agent in the

United States.

(4) The am;ount of the financial responsibility required to be

furnished by any entity pursuant to paragraphs (a)(l) or (a)(2) of

this section shall be increased by $10,000 for each of the

applicant's unincorporated branch offices.

(b) Grout- financial responsibility. Where a group or

association of ocean transportation intermediaries accepts

liability for an ocean transportation intermediary's financial

responsibility for such ocean transportation intermediary's
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transportation-related activities under the Act, the group or

association of ocean transportation intermediaries must file either

a group supplemental coverage bond form, insurance form or guaranty

form, clearly identifying each ocean transportation intermediary

covered, before a covered ocean transportation intermediary may-

provide ocean tkansportation intermediary services. In such cases

a group or association must establish financial responsibility in'

an amount equal to the lesser of the amount required by paragraph-

(a) of this section for each member or $3,000,000 in aggregate.

(c) Common trade name. Where more than one person operates:

under a co&n trade name, separate proof of financial;

responsibility 'is required covering each corporation or person

separately proaiding ocean transportation intermediary services.

(d) FederaL military and civilian household qoods. Any person

which exclusiv*ly  transports used household goods and personal

effects for the account of the Department of Defense, or for the

account of the -federal civilian executive agencies shipping under

the International Household Goods Program administered by the

General Services Administration, or both, is not subject to the

requirements of:subpart C of this part, but may be subject to other

requirements, such as alternative surety bonding, imposed by the,

Department of Ekfense, or the General Services Administration.

5 515.22; Proof iof financial responsibilitv.

Prior to the date it commences furnishing ocean transportation
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intermediary sjervices, every ocean transportation intermediary'

shall establish its financial responsibility for the purpose of-

this part by one of the following methods:

(a) Surety bond, by filing with the Commission a valid bond

on Form FMC-48. Bonds must be issued by a surety company found-

acceptable by the Secretary of the Treasury;

(bj Insurance, by filing with the Commission evidence oft

insurance on Farm FMC-67. The insurance must provide coverage for'

damages, reparations or penalties arising from any transportation-

related activities under the Act of the insured ocean

transportation intermediary. This evidence of financial-

responsibility shall be accompanied by: in the case of a financial

rating, the Instirer's financial rating on the rating organization's

letterhead or designated form; in the case of insurance provided by

Underwriters at Lloyd's, documentation verifying membership in

Lloyd's; and is the case of insurance provided by surplus lines

insurers, documentation verifying inclusion on a current "white

list" issued by the Non-Admitted Insurers' Information Office oft

the National A$sociation of Insurance Commissioners. The Insurer

must certify t&t it has sufficient and acceptable assets located

in the United; States to cover all damages arising from the

transportation-related activities of the insured ocean

transportation intermediary as specified under the Act. The.

insurance must be placed with:

fr
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(1) An Insurer having a financial rating of Class V or higher

under the Financial Size Categories of A.M. Best & Company, or

equivalent from an acceptable international rating organization;

(2) Underwriters at Lloyd's; or

(3) Surplus lines insurers named on a current "white list"

issued by the 'Non-Admitted Insurers' Information Office of the

National Association of Insurance Commissioners; or

(cl Guaranty, by filing with the Commission evidence of

guaranty on Form FMC-68. The guaranty must provide coverage for

damages, reparations or penalties arising from any transportation-

related activgties under the Act of the covered ocean

transportation intermediary. This evidence of financial

responsibility shall be accompanied by: in the case of a financial

rating, the Guarantor's financial rating on the rating

organization's letterhead or designated form; in the case of a

guaranty provided by Underwriters at Lloyd's, documentation

verifying membership in Lloyd's; and in the case of a guaranty

provided by surplus lines insurers, documentation verifying

inclusion on a current "white list" issued by the Non-Admitted

Insurers' Information Office of the National Association of

Insurance Commissioners. The Guarantor must certify that it has

sufficient and acceptable assets located in the United States to

cover all damages arising from the transportation-related

activities of the covered ocean transportation intermediary as
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%
2

specified under the Act. The guaranty must be placed with: i6$
2

(1) A Guarantor having a financial rating of Class V or=
$
zf
5

higher under the Financial Size Categories of A.M. Best & Company,: I3
t

or equivalent from an acceptable international rating organization; $
f
;

(2) Underwriters at Lloyd's; or
B

(3) SurplJs lines insurers named on a current "white list"- f
1

issued by the Non-Admitted Insurers' Information Office of the ;

National Association of Insurance Commissioners; or

(d) Evidence of financial responsibility of the type provided' J
F

for in paragraphs (a), (b) and (c) of this section established: i

through and filed with the Commission by a group or association of $ .
s
focean transportation intermediaries on behalf of its members,- gis

subject to the following conditions and procedures:

(1) Each group or association of ocean transportation: 1
c

intermediaries shall notify the Commission of its intention to: I
Pe6

participate in'such a program and furnish documentation as will- FF
demonstrate it$ authenticity and authority to represent its: 1 :

sz
members, such a& articles of incorporation, bylaws, etc.;

; :
f

(2) Each group or association of ocean transportation; f
i

intermediaries shall provide the Commission with a list certified: ;
g

by its Chief Executive Officer containing the names of those ocean: i

transportation intermediaries to which it will provide coverage;
t3
1.&

the manner and? amount of existing coverage each covered ocean :2$
transportation fintermediary has; an indication that the existing- i i
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coverage provided each ocean transportation intermediary is

provided by a surety bond issued by a surety company found;

acceptable to the Secretary of the Treasury, or by insurance or

guaranty issued by a firm meeting the requirements of paragraphs

(b) or (c) of this section with coverage limits specified above in

§515.21; and the name, address and facsimile number of each surety,

insurer or guarantor providing coverage pursuant to this section.

Each group or association of ocean transportation intermediaries or-

its financial Eesponsibility provider shall notify the Commission

within 30 days ~of any changes to its list;

(3) The group or association shall provide the Commission

with a sample copy of each type of existing financial

responsibility coverage used by member ocean transportation

intermediaries;

(4) Each group or association of ocean transportation

intermediaries shall be responsible for ensuring that each member's

financial responsibility coverage allows for claims to be made in

the United States against the Surety, Insurer or Guarantor for any

judgment for damages against the ocean transportation intermediary,

arising from its transportation-related activities under the Act,

or order for reparations issued pursuant to section 11 of the Act,

or any penalty assessed against the ocean transportation

intermediary pursuant to section 13 of the Act. Each group or

association of ocean transportation intermediaries shall be
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responsible for requiring each member ocean transportation

intermediary I20 provide it with valid proof of financial

responsibility ~annually;

(5) Where the group or association of ocean transportation{

intermediaries idetermines to secure on behalf of its members other!

forms of financ$ial responsibility, as specified by this section,:

for damages, 'reparations or penalties not covered by a member's:

individual financial responsibility coverage, such additional.

coverage must:

(i) Allow claims to be made in the United States directly:

against the grotip or association's Surety, Insurer or Guarantor for:

damages again&t each covered member ocean transportation-

intermediary arksing from each covered member ocean transportation-

intermediary's transportation-related activities under the Act, or,

order for reparations issued pursuant to section 11 of the Act, or

any penalty -assessed against each covered member ocean-

transportation gntermediary pursuant to section 13 of the Act; and:

(ii) Be tfbr an amount up to the amount determined in

accordance wit% 5515.21(b), taking into account a member's

individual fina)cial responsibility coverage already in place. Ins

the event of dl claim against a group bond, the bond must be

replenished up to the original amount of coverage within 30 days of

payment of the claim; and

(iii) be in excess of a member's individual financial
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responsibility coverage already in place; and

(6) The coverage provided by the group or association of

ocean transportation intermediaries on behalf of its members shall

be provided by:

(i) in tHe case of a surety bond, a surety company found'

acceptable to ehe Secretary of the Treasury and issued by such a:

surety company on Form FMC-69; and

(ii) in the case of insurance and guaranty, a firm having a~

financial rating of Class V or higher under the Financial Size:

Categories of A.M. Best & Company or equivalent from an acceptable:

international rating organization, Underwriters at Lloyd's, or

surplus line insurers named on a current "white list" issued by the

Non-Admitted Insurers' Information Office of the National.

Association of Insurance Commissioners and issued by such firms on

Form FMC-67 and Form FMC-68, respectively.

(e) All forms and documents for establishing financial

responsibility of oceantransportationintermediaries prescribedin

this section shall be submitted to the Director, Bureau of Tariffs,

Certification and Licensing, Federal Maritime Commission,:

Washington, DC 20573. Such forms and documents must clearly-

identify the name; trade name, if any; and the address of each

ocean transportation intermediary.

5 515.22 Claims aqainst an ocean transportation intermediarv.

The Commission or another party may seek payment from the
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bond, insurance, or other surety that is obtained by an ocean

transportation intermediary pursuant to this section.

(a) Pavmer$t pursuant to Commission order. If the Commission.

issues an order for reparation pursuant to sections 11 or 14 of the

Act, or assesses a penalty pursuant to section 13 of the Act, a

bond, insurance, or other surety shall be available to pay such~

order or penalgy.

(b) Palrmenit Pursuant to a claim. (1) If a party does not file-

a complaint with the Commission pursuant to section 11 of the Act,:

but otherwise seeks to pursue a claim against an ocean

transportation intermediary bond, insurance or other surety for.

damages arising from its transportation-related activities, it

shall attempt to resolve its claim with the financial

responsibility ~provider prior to seeking payment on any judgment-

for damages obtained. When a claimant seeks payment under this

section, it simultaneously shall notify both the financial.

responsibility provider and the ocean transportation intermediary~

of the claim bp certified mail, return receipt requested. Then

bond, insurance; or other surety may be available to pay such claim:

if:

(i) the ocean transportation intermediary consents to payment,

subject to review by the financial responsibility provider; or

(ii) the dcean transportation intermediary fails to respond

within forty-five (45) days from the date of the notice of the
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claim to address the validity of the claim, and the financial

responsibility provider deems the claim valid.

(2) If the parties fail to reach an agreement in accordance

with paragraph (b)(l) of this section within ninety (90) days of

the date of the initial notification of the claim, the bond,

insurance, or other surety shall be available to pay any judgment

for damages obtained from an appropriate court. The financial

responsibility provider shall pay such judgment for damages only to

the extent they arise from the transportation-related activities of

the ocean transportation intermediary ordinarily within 30 days,

without requiring further evidence related to the validity of the

claim; it may, however, inquire into the extent to which the

judgment for damages arises from the ocean transportation

intermediary's transportation-related activities.

(c) The Federal Maritime Commission shall not serve as

depository or distributor to third parties of bond, guaranty, or

insurance funds in the event of any claim, judgment, or order for

reparation.

5 515.24 Auent, for service of process.

(a) Every ocean transportation intermediary not located in

the United States and every group or association of ocean

transportation intermediaries not located in the United States

which provides financial coverage for the financial responsibility

of a member ocean transportation intermediary shall designate Andy
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maintain a person in the United States as legal agent for the

receipt of judicial and administrative process, including-

subpoenas.

(b) If the designated legal agent cannot be served because of

death, disability, or unavailability, the Secretary, Federal

Maritime Commission, will be deemed to be the legal agent for

service of process. Any person serving the Secretary must also.

send to the ocean transportation intermediary, or group or,

association of ocean transportation intermediaries which provide

financial coverage for the financial responsibilities of a member

ocean transportation intermediary, by registered mail, return:

receipt requested, at its address published in its tariff, a copy

of each document served upon the Secretary, and shall attest to;

that mailing ate the time service is made upon the Secretary.

(cl Service of administrative process, other than subpoenas,

may be effectee upon the legal agent by mailing a copy of the:

document to be served by certified or registered mail, return'

receipt reques$ed. Administrative subpoenas shall be served ini

accordance with 5502.134 of this chapter.

(d) Desimations  of resident agent under paragraphs (a) Andy

(b) of this sec$zion and provisions relating to service of process:

under paragraph (c) of this section shall be published in the ocean!

transportation gntermediary's tariff, when required, in accordance-

with part 520 of this chapter.



(e) Every ocean transportation intermediary using a group or:

association of ocean transportation intermediaries to cover itsi

financial respohsibility requirement under 5515.21(b) shall publish,

the name and address of the group or association's resident agent

for receipt of judicial and administrative process, including~

subpoenas, in its tariff, when required, in accordance with part-

520 of this chapter.

s 515.25 Filin& of proof of financial resnonsibilitv.

(a} Filincr of proof of financial responsibility. Upon

notification by the Commission by certified U.S. mail or other:

method reasonably calculated to provide actual notice that the'

applicant has been approved for licensing, the applicant shall file

with the Director of the Commission's Bureau of Tariffs,:

Certification and Licensing, proof of financial responsibility in

the form and amount prescribed in §515.21. No tariff shall be

published until a license is issued, if applicable, and proof of

financial respansibility is provided. No license will be issued-

until the Commission is in receipt of valid proof of financial-

responsibility from the applicant. If more than six (6) months

elapse between issuance of the notification of qualification and'

receipt of the proof of financial responsibility, the Commission-

may, at its disbretion, undertake a supplementary investigation to-

determine the applicant's continued qualification, for which a fee.

is required un&r §515.5(b) (3). Should the applicant not file the
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requisite proof~of financial responsibility within two (2) years of

notification, the Commission will consider the application to beg

invalid.

(b) Branch offices. New proof of financial responsibility, or

a rider to the existing proof of financial responsibility,

increasing the amount of the financial responsibility in accordance

with §515.21(a)(4), shall be filed with the Commission prior to the

date the licensee commences operation of any branch office.

Failure to adh&re to this requirement may result in revocation of

the license.

5 515.26 TermGnation of financial responsibilitv.

No license shall remain in effect unless valid proof of

financial respopsibility is maintained on file with the Commission.

Upon receipt of notice of termination of such financial

responsibility, the Commission shall notify the concerned licensee

by certified U.S. mail or other method reasonably calculated to

provide actual notice, at its last known address, that the

Commission shall, without hearing or other proceeding, revoke the

license as of t*e termination date of the financial responsibility,-

unless the licetisee  shall have submitted valid replacement proof of'

financial responsibility before such termination date. Replacement

financial respohsibility must bear an effective date no later than

the termination date of the expiring financial responsibility.

s 515.27 Proof: of compliance.



- 112 -

(a) No c&nmon carrier may transport cargo for the account of

a shipper knownby the carrier to be an NVOCC unless the carrier has

determined that the NVOCC has a tariff and financial responsibilitd

as required by sections 8 and 19 of the Act.

(b) A common carrier can obtain proof of an NVOCC's compliance

with the tariff and financial responsibility requirements by:

(1) Revietiing a copy of the tariff published by the NVOCC ancj

in effect under part 520 of this chapter;

(2) Consulting the Commission to verify that the NVOCC has

filed evidence -of its financial responsibility; or

(3) Any other appropriate procedure, provided that suc$

procedure is set forth in the carrier's tariff.

(c) A common carrier that has employed the procedure

prescribed in either paragraphs (b) (1) or (b)(2) of this section

shall be deemed'to have met its obligations under section 10(b) (11)‘

of the Act, unlbss the common carrier knew that such NVOCC was noti

in compliance with the tariff and financial responsibilitp

requirements.

(d) The Cognmission  will publish at its website, www.fmc.gov,-

a list of the lbcations of all carrier and conference tariffs, and

a list of ocean-transportation intermediaries who have furnished the

Commission with evidence of financial responsibility, current as of!

the last date on which the list is updated. The Commission will

update this list on a periodic basis.
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Appendix A tQ Subpart c of Part 515--Ocean Transoortatioq

Intermediarv (6TI) Bond Form [Form 481

Form FMC-48

FEDERAL MARITIME COMMISSION

Ocean Tran$portation  Intermediary (OTI) Bond (Section 19,

Shipping Act of 1984, as amended by the Ocean Shipping Reform !

Act of 1998 and the Coast Guard Authorization Act of 1998) t

[indicate whether NVOCC or Freiaht Forwarder],:

as Principal (!ereinafter "Principal"), and , ad

Surety (hereinqfter "Surety") are held and firmly bound unto the

United States of America in the sum of $ for the

payment of whjd,ch sum we bind ourselves, our heirs, executors,

administrators,~ successors and assigns, jointly and severally.

Whereas, Pfincipal operates as an OTI in the waterborne foreigq

commerce of th{ United States in accordance with the Shipping Act

of 1984, as amedded by the Ocean Shipping Reform Act of 1998 and the

Coast Guard Auehorization  Act of 1998 ("1984 Act"), 46 U.S.C. app'

1702, and, if riecessary, has a valid tariff published pursuant t&

46 CFR part 515'and 520, and pursuant to section 19 of the 1984 Act,;

files this bond with the Commission;

Now, Thereifore, The condition of this obligation is that the

penalty amount Of this bond shall be available to pay any judgment

or any settlemekt made pursuant to a claim under 46 CFR § 515.23(b):
.

for damages against the Principal arising from the Principal's
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transportation-related activities or order for reparations issued

pursuant to section 11 of the 1984 Act, 46 U.S.C. app. 1710, or any

penalty assessed against the Principal pursuant to section 13 of the

1984 Act, 46 U.S.C. app. 1712.

This bond shall inure to the benefit of any and all persons who

have obtained a judgment or a settlement made pursuant to a claim

under 46 CFR 5 515.23(b) for damages against the Principal arising

from its transportation-related activities or order of reparation

issued pursuant to section 11 of the 1984 Act, and to the benefiti

of the Federal Maritime Commission for any penalty assessed against

the Principal pursuant to section 13 of the 1984 Act. However, the

bond shall not apply to shipments of used household goods and

personal effects for the account of the Department of Defense or the

account of federal civilian executive agencies shipping under the

International Household Goods Program administered by the General

Services Administration.

The liability of the Surety shall not be discharged by any

payment or succession of payments hereunder, unless and until such

payment or payments shall aggregate the penalty of this bond, and

in no event shill the Surety's total obligation hereunder exceed

said penalty regardless of the number of claims or claimants.

This bond is effective the day of I

r and shall continue in effect until discharged or terminated

as herein prov2ded. The Principal or the Surety may at any time

4

E

i
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terminate this bond by written notice to the Federal Maritime

Commission at its office in Washington, DC. Such termination shalz

become effectige thirty (30) days after receipt of said notice bd

the Commission. The Surety shall not be liable for and

transportation+related activities of the Principal after the

expiration of the 30-day period but such termination shall noti

affect the liability of the Principal and Surety for any event;i

occurring prior to the date when said termination becomes effective,

The Surety consents to be sued directly in respect of any bon4

fide claim owed by Principal for damages, reparations or penaltieg

arising from tue transportation-related activities under the 1984

Act of Principal in the event that such legal liability has not been

discharged by the Principal or Surety after a claimant has obtaineq

a final judgment (after appeal, if any) against the Principal from

a United StatesFederal or State Court of competent jurisdiction and

has complied wikh the procedures for collecting on such a judgmenq

pursuant to 46 CFR 5 515.23(b), the Federal Maritime Commission, or

where all parties and claimants otherwise mutually consent, from z$

foreign court, or where such claimant has become entitled to payment

of a specified sum by virtue of a compromise settlement agreement

made with the Principal and/or Surety pursuant to 46 CFR $

515.23(b), wher@by, upon payment of the agreed sum, the Surety is

to be fully, irrevocably and unconditionally discharged from all

further liability to such claimant; provided, however, that Surety's;
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total obligation hereunder shall not exceed the amount set forth in

46 CFR $ 515.21, as applicable.

The underwriting Surety will promptly notify the Director,

Bureau of Tariffs, Certification and Licensing, Federal Maritime

Commission,

Signed

Washington, DC 20573, of any claim(s) against this bond.

and sealed this day of I

(Please type name of signer under each signature.)

Individual Principal or Partner

Business Address

Individual Principal or Partner-

Business Address

Individual Principal or Partner

Business Address

Trade Name, If Any

Corporate Principal

State of Incorporation

Trade Name, If Any

0
(Affix Corporate Seal)

Business Address

BY

Title
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0

Corporate Surety

Business Address

BY

Title

(Affix Corporate Seal)

Apnendix B td Subnart C of Part 515--Ocean Transportatiod

Intermediarv (aTI) Insurance Form [Form 671

Form FMC-67

FEDERAL MARITIME COMMISSION

Ocean T$ransportation  Intermediary (OTI) Insurance

Form FurnIshed as Evidence of Financial Responsibility

Under 46 U.S.C. app. 1718

This is to certify, that the (Name of Insurance Comnanv) ,

(hereinafter "InsurerN) of (Home Office Address of Comnanv) +

has issued to (OTI or Grouo or Association of OTIS [indicate

whether NVOCC(s! or Freiaht Forwarder(s) 1) (hereinafter "Insured")

of (Address of OTI or Group or Association of OTIS) a policg

or policies of insurance for purposes of complying with the

provisions of 46 U.S.C. app. 1718 and the rules and regulations, as

amended, of tihe Federal Maritime Commission,

compensation fog damages, reparations or penalties

transportation-@elated activities of Insured, and

which provide

arising from th9

made pursuant tq

0 the Shipping Adt of 1984, as amended by the Ocean Shipping Reform$

Act of 1998 ancjl the Coast Guard Authorization Act of 1998 (‘1984~
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Act") .

WHEREAS, Ghe Insured is or may become an OTI subject to thq

1984 Act, 46 U.S.C. app. 1701 et sea., and the rules and regulations

of the Federal -Maritime Commission, or is or may become a group 012

association of OTIS, and desires to establish financia3f

responsibility in accordance with section 19 of the 1984 Act, file3

with the Commission this Insurance Form as evidence of its financias

responsibility and evidence of a financial rating for the Insurers

of Class V or higher under the Financial Size Categories of A.M.-

Best & Company or equivalent from an acceptable international ratin

organization on such organization's letterhead or designated form,;

or, in the case of insurance provided by Underwriters at Lloyd's,

documentation verifying membership in Lloyd's, or, in the case 06

surplus lines insurers, documentation verifying inclusion on a

current "white list" issued by the Non-Admitted Insurers'

Information Office of the National Association of Insurancs

Commissioners.

WHEREAS, the Insurance is written to assure compliance by the

Insured with section 19 of the 1984 Act, 46 U.S.C. app. 1718, and

the rules and regulations of the Federal Maritime Commissio3

relating to evtdence of financial responsibility for OTIS, this

Insurance shall be available to pay any judgment obtained or any

settlement made pursuant to a claim under 46 CFR § 515.23(b) for

damages against the Insured arising from the Insured's
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transportation+related  activities under the 1984 Act, or order fof

reparations issued pursuant to section 11 of the 1984 Act, 46

U.S.C. app. 1310, or any penalty assessed against the Insured

pursuant to section 13 of the 1984 Act, 46 U.S.C. app. 1712:

provided, however, that Insurer's obligation for a group or

association of -OTIS shall extend only to such damages, reparation3

or penalties Bescribed herein as are not covered by another

insurance policiy, guaranty or surety bond held by the OTI(s) againstz

which a claim OE final judgment has been brought and that Insurer's

total obligation hereunder shall not exceed the amount per OTI set:

forth in 46 CFR § 515.21 or the amount per group or association 0%

OTIS set forth in 46 CFR § 515.21 in aggregate.

WHEREAS, the Insurer certifies that it has sufficient and

acceptable' assets located in the United States to cover all,

liabilities of insured herein described, this Insurance shall inur&

to the benefit of any and all persons who have a bona fide claim

against the Insured pursuant to 46 CFR § 515.23(b) arising from its

transportation-related activities under the 1984 Act, or order OE

reparation issued pursuant to section 11 of the 1984 Act, and to th&

benefit of the tedera Maritime Commission for any penalty assessed

against the Insured pursuant to section 13 of the 1984 Act.

The Insurer consents to be sued directly in respect of any bond

fide claim owed by Insured for damages, reparations or penaltieg

arising from tl-$e transportation-related activities under the 1984:
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Act, of Insured in the event that such legal liability has not beeti

discharged by the Insured or Insurer after a claimant has obtained

a final judgment (after appeal, if any) against the Insured from d

United States Federal or State Court of competent jurisdiction and

has complied with the procedures for collecting on such a judgment$

pursuant to 46 CFR 5 515.23(b), the Federal Maritime Commission, of

where all parties and claimants otherwise mutually consent, from 4

foreign court, or where such claimant has become entitled

of a specified sum by virtue of a compromise settlement

made with the Insured and/or Insurer pursuant to 46 CFR § 515.23(b),

whereby, upon payment of the agreed sum, the Insurer is to be fully,

irrevocably and unconditionally discharged from all further

liability to such claimant; provided, however, that Insurer's total

obligation hereunder shall not exceed the amount per OTI set forth

in 46 CFR § 515.21 or the amount per group or association of OTIS

set forth in 46 CFR 5 515.21.

The 1iabiPity of the Insurer shall not be discharged by any

payment or succession of payments hereunder, unless and until such

payment or payments shall aggregate the penalty of the Insurance in

the amount per member OTI set forth in 46 CFR § 515.21 or the amount

per group or association of OTIS set forth in 46 CFR § 515.21,

regardless of the financial responsibility or lack thereof, or the

solvency or banskruptcy, of Insured.

The insurance evidenced by this undertaking shall be applicable

to payment:

agreement;
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only in relation to incidents occurring on or after the effective

date and before the date termination of this undertaking becomeS

effective. The effective date of this undertaking shall be c

day of I I and shall continue in effect until

discharged or terminated as herein provided. The Insured or the

Insurer may at any time terminate the Insurance by filing a notice

in writing with the Federal Maritime Commission at its office in

Washington, D.C. Such termination shall become effective thirty

(30) days aftejr receipt of said notice by the Commission. The

Insurer shall not be liable for any transportation-related

activities under the 1984 Act of the Insured after the expiratiod

of the 30-day iperiod but such termination shall not affect the

liability of t&a Insured and Insurer for such activities occurrind

prior to the date when said termination becomes effective.

Insurer or Insured shall immediately give notice to the Federas

Maritime Commission of all lawsuits filed, judgments rendered, and

payments made under the insurance policy.

(Name of Agent) domiciled in the United

States, with offices located in the United States, at

is hereby designated as the Insurer's agent for service

of proce-ss for the purposes of enforcing the Insurance certified to

herein.

If more thdn one insurer joins in executing this document, that

action constitutes joint and several liability on the part of the-
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insurers.

The Insurer will promptly notify the Director, Bureau of

Tariffs, Certification and Licensing, Federal Maritime Commission,

Washington, D.C. 20573, of any claim(s) against the Insurance.

Signed and sealed this day of F;

Signature of Official signing ori

behalf of Insurer

Type Name and Title of signer

This Insurance Form has been filed with the Federal Maritime

Commission.

Anoendix C to Subpart c of Part 515--Ocean Transportatioq

Intermediarv (CITI) Guaranty Form [Form 681

Form FMC-68

FEDERAL MARITIME COMMISSION

Guaranty in Respect of Ocean Transportation Intermediary

(OTI) Liability for Damages, Reparations or Penalties Arising

from TransportBtion-Related  Activities Under the Shipping Act of

'1984, as amended by the Ocean Shipping Reform Act of 1998

and Ghe Coast Guard Authorization Act of 1998

1. WHERE&S (Name of Applicant [indicate

whether NVOCC dr Freiaht Forwarder]) (hereinafter "Applicant") is

or may become ah Ocean Transportation Intermediary ("OTI") subject-

to the Shipping-Act of 1984, as amended by the Ocean Shipping Reform
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Act of 1998 and the Coast Guard Authorization Act of 1998 ("198{

Act"), 46 U.S.@. app. 1701 et sea., and the rules and regulation$

of the Federal Maritime Commission ("FMC"), or is or may become d

group or association of OTIS, and desires to establish its financial

responsibility in accordance with section 19 of the 1984 Act, then,

provided that the FMC shall have accepted, as sufficient for that

purpose, the Applicant's application, supported by evidence of 4

financial rating for the Guarantor of Class V or higher under thq

Financial Size Categories of A.M. Best & Company or equivalent from

an acceptable international rating organization on such rating

organization's letterhead or designated form, or, in the case of

Guaranty provBded by Underwriters at Lloyd's, documentatioq

verifying membership in Lloyd's, or, in the case of surplus lines

insurers, documentation verifying inclusion on a current "white

list" issued byithe Non-Admitted Insurers' Information Office of the

National Assoc$ation  of Insurance Commissioners, the undersigned

Guarantor certifies that it has sufficient and acceptable assets

located in the United States to cover all damages arising from the

transportationirelated activities of the covered OTI as specified

under the 1984 Act.

2. Now, T!herefore, The condition of this obligation is thati

the penalty amc$unt of this Guaranty shall be available to pay any

judgment obtain&d or any settlement made pursuant to a claim under

46 CFR § 515.23(b) for damages against the Applicant arising from
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the Applicant's transportation-related activities or order foa

reparations issued pursuant to section 11 of the 1984 Act, 4i

U.S.C. app. 1710, or any penalty assessed against the Principal

pursuant to sedtion 13 of the 1984 Act, 46 U.S.C. app. 1712.

3. The undersigned Guarantor hereby consents to be sued

directly in re$pect of any bona fide claim owed by Applicant for

damages, reparations or penalties arising from Applicant's

transportation-related activities under the 1984 Act, in the eventi

that such legal liability has not been discharged by the ApplicantZ

after any such c!laimant has obtained a final judgment (after appeal,'

if any) againstlthe Applicant from a United States Federal or State

Court of competent jurisdiction and has complied with the procedured

for collecting on such a judgment pursuant to 46 CFR § 515.23(b),

the FMC, or where all parties and claimants otherwise mutually

consent, from d foreign court, or where such claimant

entitled to pagment of a specified sum by virtue of a

settlement agrkement made with the Applicant and/or

pursuant to 46 CFR § 515.23(b), whereby, upon payment of

has become

compromise

Guarantor

the agreed

sum, the Guarantor is to be fully, irrevocably and unconditionall$

discharged fromfall further liability to such claimant. In the cas4

of a guaranty aovering the liability of a group or association of

OTIS, Guarantor's obligation extends only to such damages,

0 reparations or ~penalties described herein as are not covered by

another insuranke policy, guaranty or surety bond held by the OTI(s):



_ --

i
- 125 -

against which a claim or final judgment has been brought.

4. The Guarantor's liability under this Guaranty in respect

to any claimant-shall not exceed the amount of the guaranty; and th$

aggregate amount of the Guarantor's liability under this Guaranty

shall not exceed the amount per OTI set forth in 46 CFR 5 515.21 of

the amount per group or association of OTIS set forth in 46 CFR 3

515.21 in aggregate.

5. The Gukrantor's liability under this Guaranty shall attac8

only in respect of such activities giving rise to a cause of actioti

against the Apblicant, in respect of any of its transportation-

related activities under the 1984 Act, occurring after the Guarantg

has become effective, and before the expiration date of thiq

Guaranty, whicG shall be the date thirty (30) days after the datd

of receipt by F'@C of notice in writing that either Applicant or th4

Guarantor has elected to terminate this Guaranty. The Guarantoq

and/or Applicant specifically agree to file such written notice o<

cancellation.

6. Guarator shall not be liable for payments of any of the$

damages, reparations or penalties hereinbefore described which aris9

as the result of any transportation-related activities of Applicant

after the cancellation of the Guaranty, as herein provided, but such

cancellation shbll not affect the liability of the Guarantor for thg

payment of any such damages, reparations or penalties prior to the

date such cance%lation becomes effective.



- 126 -

7. Guarantor shall pay, subject to the limit of the amountl

per CT1 set forph in 46 CFR § 515.21, directly to a Claimant any su4

or sums which~ Guarantor, in good faith, determines that thg

Applicant has failed to pay and would be held legally liable by

reason of AppLicantIs transportation-related activities, or it*

legal responsibilities under the 1984 Act and the rules an4

regulations of ~the FMC, made by Applicant while this agreement id

in effect, regardless of the financial responsibility or lackI

thereof, or the solvency or bankruptcy, of Applicant.

8. Applicant or Guarantor shall immediately give writted

notice to the $'MC of all lawsuits filed, judgments rendered, and

payments made under the Guaranty.

9. Applkcant and Guarantor agree to handle the processing and

adjudication of claims by claimants under the Guaranty established

herein in the Ujited States, unless by mutual consent of all parties

and claimants abother country is agreed upon. Guarantor agrees tq

appoint an agent for service of process in the United States.

10. This Guaranty shall be governed by the laws in the Stat4

of to the extent not inconsistent with the ruled

and regulations: of the FMC.

11. This Guaranty is effective the day of '2

, 12:Ol a.m., standard time at the address of the Guarantoq

as stated here& and shall continue in force until terminated aa

herein provided:.
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12. The quarantor hereby designates as the Guarantor's lega

agent for service of process domiciled in the United State*

I with offices located in the United3

States at , for thi

purposes of enforcing the Guaranty described herein.

(Place and Date of Execution)

BY

Type Name of Guarantor)

Type Address of Guarantor) f

Signature and Title)

Appendix D toi Subpart C of Part 515 -- Ocean TransportatiodI

Intermediarv (&I) Groun Bond Form TFMC-69L

Form FMC-69

FEDERAL MARITIME COMMISSION

Ocean Transbortation  Intermediary (OTI) Group Supplemental 1

Coverage Bond Form (Section 19, Shipping Act of 1984, as amended'

by the Ocean Shipping Reform Act of 1998 and the Coast Guard

Authorization Act of 1998)

[indicate whether NVOCC or FreiahG

Forwarder], as iPrincipal (hereinafter "Principal"), and +

I as Surety (hereinafter "Surety") are held and firm12

bound unto the United States of America in the sum of $;

for the payment of which sum we bind ourselves, our heirs,;

executors, administrators, successors and assigns, jointly and

severally.
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WHEREAS, (Principal) operates as a group

or association of OTIS in the waterborne foreign commerce of the

United States and pursuant to section 19 of the Shipping Act of

1984, as amended by the Ocean Shipping Reform Act of 1998 and the

Coast Guard Authorization Act of 1998 ("1984 Act"), files this bond

with the Federal Maritime Commission;

NOW, THEREFORE, the conditions of this obligation are that the

penalty amount of this bond shall be available to pay any judgment

obtained or any settlement made pursuant to a claim under 46 CFR 9

515.23(b) against the OTIS enumerated in Appendix A of this bond for

damages arising from any or all of the identified OTIs'~

transportation-related activities under the 1984 Act, 46 U.S.C. app.

1701 et seq., or order for reparations issued pursuant to section

11 of the 1984 Act, 46 U.S.C. app. 1710, or any penalty assessed

pursuant to section 13 of the 1984 Act, 46 U.S.C. app. 1712, that

are not covered by the identified OTIS' individual insurance

policy(ies), g&ranty(ies)  or surety bond(s).

This bond shall inure to the benefit of any and all persons who

have obtained a judgment or made a settlement pursuant to a clainf

under 46 CFR s $15.23(b) for damages against any or all of the OTIs

identified in Appendix A not covered by said OTIS' insurance

policy(ies) , guaranty(ies) or surety bond(s) arising from saidOTIs'

transportation-related activities under the 1984 Act, or order for

reparation issued pursuant to section 11 of the 1984 Act, and to the
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benefit of the Federal Maritime Commission for any penalty assessed

against said OTgs pursuant to section 13 of the 1984 Act. However,,

the bond shall not apply to shipments of used household goods and

personal effects for the account of the Department of Defense or the

account of federal civilian executive agencies shipping under the

International Household Goods Program administered by the General

Services Administration.

The Surety consents to be sued directly in respect of any bonq

fide claim owed by any or all of the OTIS identified in Appendix A

for damages, reparations or penalties arising from thq

transportation-related activities under the 1984 Act of the OTIS in

the event that such legal liability has not been discharged by the

OTIS or Surety after a claimant has obtained a final judgment (after

appeal, if any) against the OTIS from a United States Federal or

State Court of competent jurisdiction and has complied with the

procedures for collecting on such a judgment pursuant to 46 CFR g

515.23(b), the Federal Maritime Commission, or where all parties anc$

claimants otherwise mutually consent, from a foreign court, or wher%

such claimant has become entitled to payment of a specified sum by

virtue of a compromise settlement agreement made with the OTIs'

and/or Surety pursuant to 46 CFR § 515.23(b), whereby, upon payment

of the agreed sum, the Surety is to be fully, irrevocably ancS

unconditionally discharged from all further liability to such

claimant.
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The liability of the Surety shall not be discharged by an3

payment or succ@ssion of payments hereunder, unless and until sucl-j

payment or payrdents shall aggregate the penalty of this bond, ancf

in no event sha$l the Surety's total obligation hereunder exceed thd

amount per meqer OTI set forth in 46 CFR 5 515.21 identified id

Appendix A, or the amount per group or association of OTIS set forth

in 46 CFR $ 515.21, regardless of the number of OTIS, claims 05

claimants.

This bond is effective the day of I;

, and shall continue in effect until discharged or terminated

as herein provjded. The Principal or the Surety may at any time

terminate this bond by written notice to the Federal Maritime

Commission at its office in Washington, DC. Such termination shali

become effectige thirty (30) days after receipt of said notice by!

the Commissioe. The Surety shall not be liable for an$

transportation-irelated  activities of the OTIS identified in Appendik

A as covered by the Principal after the expiration of the 30-day!

period, but su& termination shall not affect the liability of the

Principal and Surety for any transportation-related activitieg

occurring prior'to the date when said termination becomes effective.'

The Princgpal or financial responsibility provider will

promptly notifylthe underwriting Surety and the Director, Bureau of

Tariffs, Certifdcation  and Licensing, Federal Maritime Commission,;

Washington, DC 80573, of any additions, deletions or changes to thd



OTIS enumerated in Appendix A. In the event of additions td

Appendix A, covErage will be effective upon receipt of such notice,

in writing, by the Commission at its office in Washington, DC. In

the event of deletions to Appendix A, termination of coverage for

such OTI(s) shaEl1 become effective 30 days after receipt of writterf

notice by the Commission. Neither the Principal nor the Suretg

shall be liabli for any transportation-related activities of thg

OTI(s) deleted from Appendix

period, but such termination

Principal and Surety for any

said OTI(s) ockurring prior

becomes effective.

A after the expiration of the 30-day

shall not affect the liability of thej

transportation-related activities OE

to the date when said terminatioti

The underwriting Surety will promptly notify the Director,

Bureau of Tariffs, Certification and Licensing, Federal Maritime

Commission, Washington, DC 20573, of any claim(s) against this bond.

Signed and sealed this day of

(Please type nafne of signer under each signature).

Individual Principal or Partner '

Business Address

Individual Principal or Partner i

Business Address

Individual Principal or Partner i

Business Address



Trade Name, if Any

T
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Trade Name, if Any

Corporate Seal)

of Process (Required if Principal

Corporate Seal)

Corporate Principal

Place of Incorporation

Business Address

BY

Title

(Affix

Principal's Agent for Service

is not a U.S. Corporation)

Agent's Address

Corporate Surety

Business Address (Affix

BY

Title

Subpart D - Duties and Responsibilities of Ocean Transportation

Intermediaries; Reports to Commission

5 515.31 General duties.

(a) Licen$se; name and number. Each licensee shall carry on it$

business only uader the name in which its license is issued and on13

0 under its licetise number as assigned by the Commission. When the

licensee's name appears on shipping documents, its Commission



- 133 -

license number shall also be included.

(b) Statdonerv and billing forms. The name and license number

of each licensee shall be permanently imprinted on the licensee'4

m office statione!y and billing forms. The Commission may temporarilg

waive this req&rement for good cause shown if the licensee rubbe<

stamps or types!its name and Commission license number on all paper;

and invoices cdncerned with any ocean transportation intermediar$

transaction.

(c) Use + license bv others; prohibition. No licensee shal<

permit its licjnse or name to be used by any person who is not 2

bona fide indikidual employee of the licensee. Unincorporated

branch offices of the licensee may use the license number and name

of the licensee if such branch offices:

(1) have l&en reported to the Commission in writing; and i

(2) are Covered by increased financial responsibility id

accordance with §515.21(a)(4).

(d) Arrahements with ocean transportation intermediariei

whose licenses ihave been revoked. Unless prior written approvaq

from the Commisbion has been obtained, no licensee shall, directly!

or indirectly:

(1) Agree to perform ocean transportation intermediarg

services on s$pments as an associate, correspondent, officer,%

e employee, agent, or sub-agent of any person whose license has beeti

revoked or susplended pursuant to §515.16;
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(2) Assist in the furtherance of any ocean transportation

intermediary business of such person;

(3) Share forwarding fees or freight compensation with any

such person; or

(4) Permit any such person, directly or indirectly, to

participate, through ownership or otherwise, in the control or

direction of the ocean transportation intermediary business of the

licensee.

b) False,or fraudulent claims, false information. No licensee

shall prepare or file or assist in the preparation or filing of any

claim, affidavit, letter of indemnity, or other paper or document

concerning an ocean transportation intermediary transaction which

it has reason to believe is false or fraudulent, nor shall any such

licensee knowingly impart to a principal, shipper, common carrier

or other person, false information relative to any ocean

transportation intermediary transaction.

(f) Error-s and omissions of the principal or shipper. A

licensee who has reason to believe that its principal or shipper has

not, with resp&ct to a shipment to be handled by such licensee,~

complied with the laws of the United States, or has made any error

or misrepresentation in, or omission from, any export declaration,-

bill of lading, affidavit, or other

e
shipper executes in connection with

principal or shipper promptly of the

document which the principal or

such shipment, shall advise its

suspected noncompliance, error,
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misrepresentation or omission, and shall decline to participate ia

any transaction involving such document until the matter is proper12

and lawfully resolved.

(g) Resporise to requests of Commission. Upon the request 04

any authorized Irepresentative of the Commission, a licensee shalg

make available promptly for inspection or reproduction all record%

and books of aicount in connection with its ocean transportatio*

intermediary business, and shall respond promptly to any lawfu%

inquiries by such representative.

(h) Exnr&s written authoritv. No licensee shall endorse o$

negotiate any draft, check, or warrant drawn to the order of it4

principal or shgpper without the express written authority of suc6

principal or shipper.

(i} Accoutitina to principal or shipper. Each licensee shals

account to its principal(s) or shipper(s) for overpayments,.

adjustments of'charges, reductions in rates, insurance refunds,-

insurance monies received for claims, proceeds of C.O.D. shipments,.

drafts, letters of credit, and any other sums due such principal(s)'

or shipper(s).

S 515.32 Freiaht forwarder duties.

(a) Notic: of shioper affiliation. When a licensed freight

forwarder is a thipper or seller of goods in international commerc@

or affiliated with such an entity, the licensed freight forwardeq

shall have the option of:



- 136 -

(1) Identkfying itself as such and/or, where applicable:

listing its affiliates on its office stationery and billing forms,'

or

(2) including the following notice on such items:

This camadv is a shipper or seller of goods in internationa4
conknerce dr is affiliated with such an entitv. Upon request:*
a aeneialistatement  of its business activities and those o
its affiliktes, along with a written list of the names of suefaffiliates. will be provided.

(b) Arranhements with unauthorized persons. No licensed

freight forwarder shall enter into an agreement or other arrangementi

(excluding sales agency arrangements not prohibited by law or thi$

part) with an u&licensed person that bestows any fee, compensation,'

or other benefit upon the unlicensed person. When a licensed freighti

forwarder is eiployed to perform forwarding services by the agent;

of the person responsible for paying for such services, the licensed

freight forwarder shall also transmit a copy of its invoice fad

services rendar$ad to the person paying those charges.

(c) Informktion provided to the principal. No licensed freighi

forwarder shali withhold any information concerning a forwardin

transaction from its principal, and each licensed freight forwarder

shall comply with the laws of the United States and shall exercisd

due diligence to assure that all information provided to it4

principal or paovided in any export declaration, bill of lading,:

affidavit, or &her document which the licensed freight forwarder!

executes in co&nection with a shipment is accurate.
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(d) Invoices; documents available upon request. Upon thd

request of its !principal(s), each licensed freight forwarder shalq

provide a compl;ete breakout of its charges and a true copy of an%

underlying doc$nent or bill of charges pertaining to the licensed

freight forwarder's invoice. The following notice shall appear 04

each invoice to a principal:

Uoan request, we shall provide a detailed breakout of thq
conoonsntsi of all charaes assessed and a true copv of eacd
pertinent zdocument relatinq to these charues.

5 515.33 Recor$ds reauired to be kept.

Each liceriised freight forwarder shall maintain in an orderly

and systematic manner, and keep current and correct, all records and

books of account in connection with its forwarding business. Thes$

records must be kept in the United States in such manner as to

enable authori$ed Commission personnel to readily determine the4

licensed freight forwarder's cash position, accounts receivable and

accounts payable. The licensed freight forwarder may maintain these

records in either paper or electronic form, which shall be readily

available in usable form to the Commission; the electronicalli

maintained reccjrds shall be no less accessible than if they werq

maintained in Paper form. These recordkeeping requirements are

independent of the retention requirements of other federal agencies.:

The licensed freight forwarder must maintain the following records

for a period of five years:

(a) General financial data. A current running account of alX
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P

t

receipts and d$sbursements, accounts receivable and payable, and

daily cash balances, supported by appropriate books of account, ban@

deposit slips, canceled checks, and monthly reconciliation of bar&

statements.

(b) Tvpesj of services bv shipment. A separate file shall bi

maintained for each shipment. Each file shall include a copy of each

document prepared, processed, or obtained by the licensee, includincJ

each invoice for any service arranged by the licensee and performed

by others, with respect to such shipment.

(c) Race _&ts and disbursements bv shipment. A record of al&

sums received alfld/or disbursed by the licensee for services rendered

and out-of-pocjket expenses advanced in connection with eacl-f

shipment, including specific dates and amounts.

(d) Srseci&l contracts. A true copy, or if oral, a true and

complete memor&ndum, of every special arrangement or contract;

between a licensed freight forwarder and a principal, 0s

modification or cancellation thereof. Bona fide shippers shall alsd

have access to such records upon reasonable request.

5 515.34 Requlated Persons Index.

The Regulated Persons Index is a database containing the names,'

addresses, ph@ne/fax numbers and financial responsibilitg

information, where applicable, of Commission-regulated entities.:

The database &y be purchased for $84 by contacting Bureau of'

Tariffs, Certification and Licensing, Federal Maritime Commission,;
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Washington, DC 20573. Contact information is listed on the

Commission's w+site at www.fmc.gov.

Subpart E -- FGeight Forwarding Fees and Compensation

5 515.41 Forwairder and principal; fees.

(a) Comr&nsation or fee sharinq. No licensed freighq

forwarder shall share, directly or indirectly, any compensation or

freight forwariting fee with a shipper, consignee, seller, or

purchaser, or a8 agent, affiliate, or employee thereof; nor with any

person advancin$ the purchase price of the property or guaranteeincj

payment therefor; nor with any person having a beneficial interest

in the shipment.

(b) Rece>pt for carqo. Each receipt for cargo issued by a

licensed freight forwarder shall be clearly identified as "Receipt

for Cargo,, and $e readily distinguishable from a bill of lading.

(cl sRec&l contracts. To the extent that special

arrangements or contracts are entered into by a licensed freight

forwarder, the- forwarder shall not deny equal terms to other

shippers similairly situated.

(d) Reduc$ed forwardins fees. No licensed freight forwardes

shall render, cjr offer to render, any freight forwarding service

free of chargezor at a reduced fee in consideration of receivind

compensation from a common carrier or for any other reason.

Exceotion: A licensed freight forwarder may perform freight

forwarding services for recognized relief agencies or charitable
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organizations, which are designated as such in the tariff of the

common carrier, free of charge or at reduced fees.

(e) In-plant arranqements. A licensed freight forwarder may

place an employee or employees on the premises of its principal as

part of the services rendered to such principal, provided:

(1) The in-plant forwarder arrangement is reduced to writing-

in the manner of a special contract under §515.33(d), which shall

identify all services provided by either party (whether or not;

constituting a freight forwarding service); state the amount of

compensation to be received by either party for such services; set

forth all details concerning the procurement, maintenance or sharing

of office facilities, personnel, furnishings, equipment and

supplies; desciibe all powers of supervision or oversight of the

licensee,s employee(s) to be exercised by the principal; and detail

all procedures for the administration or management of in-plant

arrangements between the parties; and

(2) The artiangement  is not an artifice for a payment or other

unlawful benefiz to the principal.

S 515.42 Forwakder and carrier; compensation.

(a) Disclosure of principal. The identity of the shipper must

always be disclosed in the shipper identification box on the bill

of lading. The licensed freight forwarder's name may appear with

the name of the shipper, but the forwarder must be identified as the

shipper's agent.

:

f
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(b) Certijfication required for comnensation.  A common carrieg

may pay compensation to a licensed freight forwarder only pursuant

to such common carrier's tariff provisions. Where a commorf.

carrier's tariff provides for the payment of compensation, suc$

compensation shall be paid on any shipment forwarded on behalf oi

others where the forwarder has provided a written certification a$

prescribed in paragraph (c) of this section and the shipper has beexj

disclosed on the bill of lading as provided for in paragraph (a) o$

this section. The common carrier shall be entitled to rely on such

certification u&less it knows that the certification is incorrect.:

The common carrger shall retain such Certifications  for a period Of

five (5) years.

(c) iForm of certification. Where a licensed freight forwarder

is entitled to compensation, the forwarder shall provide the commoti

carrier with d signed certification which indicates that the

forwarder has performed the required services that entitle it to

compensation. The required certification may be placed on one copy

of the relevant bill of lading, a summary statement from th&

forwarder, the forwarder's compensation invoice, or as ati

endorsement on the carrier's compensation check. Each forwarder

shall retain evidence in its shipment files that the forwarder, i$i

fact, has performed the required services enumerated on the

certification. The certification shall read as follows:

The underiianed herebv certifies that neither it nor anti
hokdina cdmpanv, subsidiarv, affiliate, officer, director,:
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aaent or i executive of the undersiqned has a beneficia i :

interest &I this shipment; that it is the holder of valid FM 4 4
License Nt$. , issued bv the Federa %
Maritime dommission and has performed the followinq

~ :
services-4 IIf

m Enaacied, booked, secured, reserved, or
i

contracted p .
directlv &ith the carrier or its aaent for space aboard 4 % :
vessel or iconfirmed the availabilitv of that space; and 1

QJ PreD$r;d and processed the ocean bill of ladinq,
receipt, 10 other similar document with respect to thd E
shiwment, 0

3

(d) ComDeinsation pursuant to tariff provisions. No licensed 1 ;

freight forwarder, or employee thereof, shall accept compensatioq

from a common carrier which is different from that specificall f
ge

provided for in the carrier's effective tariff(s). N o  conferencd 6z?

or group of common carriers shall deny in the export commerce of the
1e

United States aompensation to an ocean freight forwarder or limit f :
E

that compensatson, as provided for by section 19(e) (4) of the Act B 1
%

and 46 CFR part 535.

(e) Electrbnic data interchanqe. A licensed freight forwarder 9fB
may own, operatg, or otherwise maintain or supervise an electronia Ig*&
data interchange-based computer system in its forwarding business;! % ;

j ;
however, the fqrwarder must directly perform value-added service4

5 z
as described in paragraph (c) of this section in order to be! g t

entitled to caririer compensation. : 1f
Q;

(f) Comw+sation; services performed bv underlvinq carrier;: B
f

exemwtians. No licensed freight forwarder shall charge or collect g
{

compensation in the event the underlying common carrier, or its =4
f=

agent, has, at the request of such forwarder, performed any of the s
-i
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forwarding services set forth in §515.2(i), unless such carrier or

agent is also a licensed freight forwarder, or unless no other

licensed freight forwarder is willing and able to perform such

services.

(g) Duwli+cative  comwensation. A common carrier shall not pad

compensation for the services described in paragraph (c) of this

section more than once on the same shipment.

(h) Non-v%essel-oweratinu common carriers; compensation. (1)'

A licensee opetating as an NVOCC and a freight forwarder, or d

person related~thereto, may collect compensation when, and only

when, the foliowing certification is made together with the

certification tiequired under paragraph (c) of this section:

The under$iuned certifies that neither it nor any relatecf
perxon~ hai issued a bill of ladinq or otherwise undertakeq2
co&non car%ier reswonsibilitv as a non-vessel-oweratinq commofi
carrier f&z the ocean transportation of the shipment coverecjf
bv -this btil of ladinu.

(2) Whenever a person acts in the capacity of an NVOCC as t6

any shipment, such person shall not collect compensation, nor shall:

any underlying ocean common carrier pay compensation to such person,:

for such shipment.

(i) Comwekxsation;  beneficial interest. A licensed freight

forwarder may rzot receive compensation from a common carrier with

respect to any-shipment in which the forwarder has a beneficial

0
interest or with respect to any shipment in which any holding!

company, subsiaiary, affiliate, officer, director, agent, Ol?
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executive of such forwarder has a beneficial interest.

S 515.91 OMB dontrol number assigned Pursuant to the Paperwork
Reduction Act. '

The Commission has received OMB approval for this collection

of information :pursuant to the Paperwork Reduction Act of 1995, a$

amended. In accordance with that Act, agencies are required to

display a currently valid control number. The valid control number

for this colleotion of information is 3072-0012.

By the Commission.*

*Commissiotier Moran voted nay on §§ 515.21(a) and
515.41(e)(l).



.

Monday
March 8, 1999

Part Ill

Federal Maritime f
Commission
46 CFR Part 510 et al.
Licensing, Financial Responsibility b
Requirements, and General Duties @or:
Ocean Transportation  Intermediaries;  !
Final and Interim Final Rule



FEDERAL MhfI$E COhk+ON

46 CFR Parts 510,815, aAd 58%

[Docket No. 98-281

Licens
Requir Or
Ocean 8

AGENCY: Federal M&time Com&ssion.

d ACTION: Final rule z&d interim f+al rule.

SUMMARY: The Fed&l Mz@itimd
Commission adds r$w re

r
laslc+

establishing licensi)g  an fin&#al
responsibility requPemen&  fQr r.#zean
transportation inteFediaries  in;
accordance with the Ship ingA@  of
1984, as modified b!j the 8cean f
Shipping Reform A& of IS998  an@
section 424 of the Coast Guard
Authorization Act c# 199%. As-

i

this rule, we are ad&&ng#s  aflT
of

terim
final rule a provisic$  that allow4  foreign
non-vessel-operatir  comfnon c

%’

iers
the opportunity to *ek a lice&s under
the licensing requir@ments  of th I part.
DATES: This rule is effective Mad 1,
1999.

Submit comments on the inte ’ m final
rule on or before Mwch  23. 1993i
ADDRESS: Address comments E
concerning the intetim  final rrrl  ‘to.
Bryant L. VanBrakl&  Secrstary,

d
ederal

Maritime CommissiBn. 800 No
Capitol Street, N.W.;  WasI%in@ol),  D.C.
20573-0001.
FOR FURTHER IkFDRk&TIDN  fZ%lN#

L
T:

Austin L. Schmftt,  @rect&,  B&r
~

u of
Tariffs, Certificat&n  an&  Lice ing,
Federal MaritimeZomnj&siellf 800
North Capitol Strget, N.W., -
Washington, D.C. 20573-0081~  (202)
523-5796

Thomas Panebiancq  General  Cdnsel,
Federal Maritime Commissior$800
North Capitol St., M.W..3Vash

f
gton.

D.C 20573-000 1, ~(2Q2)  523-5 40
SUPPLEMENTARY INFC#RMATION:  ori
December 22, 1998,2he Federal ;
Maritime Commissi@n  (“F&iC”  @
“Commission”) pul@shed  a pro osed
rule to add new regctlations  at 4

4
CFR

part 515 to impleme@t  changes ade by
the Ocean Shippin&eform  Act bf 1998
(“OSRA”),  Pub. L. 105-258, tat.
1902. to the Shippirlg  Act of
(“1984 Act”), 46 U.S.C.  ap@. 1 et
seq., relating to ocean freight feqarders

0
and non-vessel-opemting  eomm  n
carriers (“NVOCCs’). 63 F% 707 O-
70727, December 22,  19981 In a1ition,
the Commission removes @xi&h-#  parts
5 10 and 583. Final@ und@  the _
Commission’s restr@uriI?g  ofi
the new part 515 wdl be i&&d
subchapter B of chapter IV, 46

The Commission received 28
comments on this proceeding from US
Traffic Service, Cargo Brokers
International, Inc (“Cargo Brokers”);
Council of European and Japanese
National Shipowners” Associations
(“CENSA”);  Effective Tariff
Management Corporation (“ETM”);
EuroAmerica  Group Inc.; DITTO; North
American Van Lines, Inc. t/a North
American International (“NAI”):  D.J.
Powers Co., Inc.; Ocean World Lines,
Inc. (“OWL”); Kemper Insurance
Companies: New York/New Jersey
Foreign Freight Forwarders and Brokers
Association (“NY/NJFFFBA”),
American Surety Association and
Intercargo Insurance Company (“ASA/
Intercargo”); National Industrial
Transportation League (“NITL”);  Ocean
Carrier Working Group Agreement
(“OCWG”); International Association of
NVOCCs (’ ‘IANVOCC”) ; Airborne
Express; 1 National Customs Brokers &
Forwarders Association of America, Inc.
(“NCBFAA”); Worldlink Logistics, Inc.
and Worldlink International, Inc.
(collectively “Worldlink”), Charter
Container Line; Yellow Corporation on
behalf of its subsidiary YCS; American
International Freight Association and
Transportation Intermediaries
Association (“AIFA/TIA”);  Distribution-
Publications, Inc. (“DPI”),  British
Association of Removers; National
Association of Transportation
Intermediaries (“NATI”); CA. Shea &
Company, Inc ; Glad Freight Int’l Inc.;
Direct Container Line, Inc. (“DCL”), and
American President Lines, Ltd. and APL
Co., Pte Ltd. (“APL”)
Licensing Requirements

OSRA applies the requirements of
section 19 of the 1984 Act to all “ocean
transportation intermediaries” (“OTIS”)
in the United States. An OTI means an
ocean freight forwarder or an NVOCC as
those terms are defined by the 1984 Act.
OSRA requires that all OTIS in the
United States be licensed by the
Commission. The legislative history of
OSRA directs the Commission to
determine “when foreign-based entities
conducting business in the United
States are to be considered persons in
the United States” for purposes of the
licensing requirements of section 19 of
the 1984 Act. S. Rep No. 105-61,  105th
Cong.. 1st Sess., at 31 (1997) (“Report”).

The proposed rule offered for
comment two alternative definitions of
“in the United States” for purposes of
the licensing requirements of this part.
The Commission received 17 comments

LAirborne  Express adopts m full the comments of
theIANVOCC  and, therefore, ~11 not be referenced
further.

tzause their agents will also be
licensed and bonded and further ’ t no
data support the higher amounts 3p
financial responsibility. NCBFAA f
maintains that this approach is to
narrow but at least gives recogniti%1 to
the “in the United States” languag#.

and APL support the second, 1

logical to draw the distinction in

be too expensive  an
use agents in the United States wh are
not OTIS themselves. NITL suppox
alternative because it appears to

_ this
2

establish a more reasonable boun
the scope of the licensing require

4Yto
- nt

and would be more consistent wit the
deregulatory purposes of OSRA.

4
%

Similarly, AIFA/TIA believes that *is
option is more in line with i
Congressional intent, but supports 1
5 5 15.2 1 (a) (4), which holds forei

DPI does not support S 515.2
because it imposes too much
over NVOCCs
United States

foreign OTIS with minimal contacq in
the United States the option of :
becoming licensed, so that they cad
perform their own services in the !
United States and reduce costs and
increase quality
APL asserts that
find the higher a



those OTIS in the
CENSA and ASALIntereIargo  s#pport

either option. In thi even6  the f

innovations and teo&olo~ca
made in the induste.  There
refer to our discuss&m of this i

IANVOCC and

as it has for freight i@wa$ers,  td
NVOCCs engaged o$y in $he U.?.
export trade, but did not; i&us. ;
IANVOCC and Worftllink Argue pat
Congress intended t+e “inthe UQited
States” phrase to emompaes  for

w
“gn-

based NVOCCs that Qarticipatc  i : the
US foreign commet!ce.  Moreovq,  they

assert that Congress gave the
Commission broad discretion to rely on
its experience and expertise to
determine what it means to be “in the
United States” in regulating the NVOCC
industry. Both suggest a modified
definition of “in the United States”
combining both alternatives. Worldlink
submits that without a broad definition
of “in the United States,”
“unscrupulous, unlicensed foreign
NVOCCs could continually disrupt
shipping markets by engaging in
misdescription or rebate schemes” and,
therefore, proposes the following
definition to provide the broadest
possible licensing coverage:

For purposes of this part, a person is
considered to be “in the United States” if
such person is incorporated in, resident in,
or established under the laws of the United
States, or otherwise maintains a physical
presence in the United States Such indicia
of physical presence may include. but are not
limited to, whether the person holds a
taxpayer identification number, holds or is
legally required to obtam  a state or local
business license, or maintains a mailing
address in the United States Only persons
licensed under this part may furnish or
contract to furnish ocean transportation
fntermediary services m the United States on
behalf of an unlicensed ocean transportation
intermediary

IANVOCC believes that the licensing
requirement should be broad enough to
cover all NVOCCs, whether based in the
United States or foreign countries, that
provide a significant amount of ocean
transportation services in the United
States, and it proposes the same
definition suggested by Worldlink.
IANVOCC also suggests defining “in the
United States” to coincide with the
jurisdictional reach of United States
courts as follows:

For purposes of this part, a person is
considered to be “in the United States” if
such person is resident in or incorporated or
established under the laws of the United
States or would be subject to jurisdiction in
the courts of the United States for any of its
ocean transportatron intermediary activities
in United States commerce.

In addition, IANVOCC notes that if the
Commission is concerned about unfairly
reaching certain foreign-based NVOCCs
who have only minimal contacts in the
United States, it could limit the
definition in the following manner:

Provided that any person handling only
occasional or an insubstantial volume of
shipments in United States trades as an
ocean transportation intermediary shall not
be considered to be “in the United States” for
licensing purposes

EuroAmerica,  DITTO, and ETM object
to the requirement that NVOCCs be
licensed at all, because it represents an

increased regulatory burden.
the requirement that OTIS be lfc
statutorily imposed and cannot b
waived by the Commission. In a

However, this definition is sta&t+ and
cannot be changed. This section hF
been redesignated as S 5 152(t).

The Commission adopts the firs4
proposed definition of what is a
considered to be “in the Unite
for the licensing requirements o
part. Thus, after the first two s
S 5 15 3 is revised to read: ;

1

ocean transportation int

The Commission agrees with the
comments that this approach is th most
fair and equitable.

who are within the Commission’
jurisdictional reach and those
outside of that reach. Moreove

which event the agent would es

bill of lading, tariff and i
financial responsibility i
ensure that the financial



covers the shipmen@  kar&le
bill of lading. For example, “
Freight Hong Kong” hand&es s
from the Far East inbound to
States, and wants to obtain a
and thus establish a lower amo
financial responsibi@y.  Theref

2
e, it

sets up an unincorpbrated  offic = that is

subject to the licendng and fisa)cial
responsibility requaements  appficable
to separately incorp@ratecI  and
unincorporated braBch of&es.

We have limited fhe oplton of&
foreign entity becoming licenser  under
this part to NVOCCs, and not fi-qght
forwarders, becauseIan  “ocean fileight
forwarder” is defin@l in QI 15.2&1)  (1) as
a person who dfapa&hes  shiprn  -

&
ts

“from the United Soates.”  More er, a
freight forwarder has a fidruciary$
relationship with its customer,

$
d a

foreign freight forwarder, by its .ery
nature, would be performing seeices  for
its customers in a foreign coun ’
beyond the reach ofthe Cornmi

.s
ion.

Because this alternative to all *foreign
NVOCCs to seek to kecolrrre licse&ed
under this part was ‘;not  indude

ri!l
in the

proposed rule, interested partb *will
have the opportuniQ  to comrner$  on it,
although it will go into ef&ct as $n
interim final rule.

Section 515.11
ant
ce,
has
OTI
e

transportation interlhediary  se&es.
This provision had been  applic

3
le only

to freight forwarder-4 under 46 C R
S 5 10.11. To effectuate the al
outlined above to a&w foreign
the opportunity to become  lice
under this part, we have amend
5 5 15.11 (a) (1) by adding the folldwing
provision:

Foreign NVOCCs seeing to be  Ifc&sed
under this part must d$monstrate th$t the
qualifying individual has a mEninzu1$3  years’

0
experience in ocean t&spot-ration  :
intermediary activitiesand the net av
character to render ocean transporta  I ont
intermediary services.
This revision removes the “in th@
United States” restrfction on the:
experience requiren$eni, which $e
believe will better a&s&t  those fo$eign

NVOCCs who seek to obtain a license
under this part. We also seek comment
on this modification because it was not
included in the proposed rule. However,
it will go into effect as an interim final
rule

NCBFAA supports applying the
licensing requirements in 5 5 15.11 to all
OTIS,  including those only operating as
NVOCCs. NCBFAA notes that this
requirement is “one of the
Commission’s time proven methods for
making sure that entities providing OTI
services are qualified by character and
experience to conduct business in the
United States ” NCBFAA further
requests that the Commission
specifically affirm the principle that a
qualifying individual is permitted to be
a corporate officer of more than a single
company. Proposed S 5 15.11 (c) , which
was modeled after 46 CFR S 5 10.11 (c),
provides that “the qualifying individual
of one active licensee shall not also be
designated contemporaneously as the
qualifying individual of an applicant for
another ocean transportation
intermediary license.” Thus, as
proposed, an individual could be a
qualifying individual for an
unincorporated, and therefore
unlicensed, branch office, but separate
licensees would not be permitted to
have the same qualifying individual
simultaneously The Commission
recognizes NCBFAA’s  position that
many OTIS are relatively small
companies which provide forwarding
and NVOCC services through separate
corporate entities, and affirms that a
person may be a qualifying individual
for more than one company. To that
end, we have added in the final rule a
qualifying phrase at the end of the above
referenced sentence of S 5 15.11 (c) that
states “except for a separately
incorporated branch office.” Thus,
separately incorporated branch offices
will be permitted to have the same
qualifying individuals for licensing
requirements.

NCBFAA, OWL and NY/NJFFFBA
urge that existing licensees be able to
keep their current license numbers, both
because of the additional cost involved
in printing new stationery with a new
number, as well as because many
forwarders are justifiably proud of their
long period of service in the industry
and of being amongst the Commission’s
first licensees The Commission
recognizes these reasons and will ensure
that existing licensees keep their current
license numbers. The Commission will
issue new licenses which indicate
whether an entity is operating as a
freight forwarder, as an NVOCC, or both,
as requested by several commenters,
and will maintain the current license

numbers for existing licensees,; B
the Commission will be inu
license applications on May 1, 1
licensees will have 90 days fro
date of receipt of the new lice
comply with the requirements of
§ 515.31(b) of this part, if applica .

%Similarly, existing freight forward
will not be required to pay an addaional
license fee, a concern raised by Gl$I
Freight and NCBFAA.

U.S. Traffic Service argue
who perform services exclus
affiliated carriers should not
licensed and instead proposes th
entities establish financial respon
similar to unincorporated branch
offices. Worldlink also opposes 5 35.3
(existing 46 CFR S 5 10.3),  which
requires that separately incorpora _

zbranch offices be licensed, arguin hat
it assumes that the branch offices &ill
be outside of the control of the lit
However, the Commission de&n$

see.
to

adopt these suggestions. As many $f the
commenters have noted, and as wq
considered with reference to the
qualifying individual issue diseus*d
above, many entities choose to be me
separately incorporated for a varie$ of
business or tax reasons. If separate;
incorporations were allowed to po#
financial responsibility at a lower f
amount in conjunction with anothdr
entity, the separate incorporation
would, in effect, be limiting i
to $10,000. It would be more
for a claimant to pierce the corpo
veil and attempt to go after the

continue operating without the rec&isite
three years’ experience and chara+
requirement. DITTO and DPI critic$ze
this date as being unfair to those -
NVOCCs who had complied with :
Commission regulations for becorn&ng
an NVOCC, but had not yet compl~d
the process. DPI provided a list of 1
entities who were either waiting tl-&
thirty days for their tariffs to becon$e
effective or had filed evidence of
financial responsibility with the i
Commission but had not yet filed q
tariff. DITTO and DPI suggested ct+off
dates of January 30 and Februa
1999. respectively. The
originally proposed the
1998 date because it see



arbitrary of any givin dati  ani #ad a
nexus to the rulem&ing  proced
However, in view ctf the cornme@,  any
NVOCC with a tariff and @lnanci)ll
responsibility in ef&ct as af Ap& 30,
1999 (the final day prior go the i
effectiveness of the DSRA ame

~

ents)
will be permitted to continue o rating
without the requisi&  three yea
experience and cha#acter requirfment;
provided, however,that  110  indi idual
may act as a qualify@g  ins&idt for
another company w&ouQthe  nqcessary
experience. In addi$ion, aI1  w CS
must submit applicitions  for a 1Tense
by May 1, 1999.
Exemption From L&en&g
Requirement

administered by theGenera
Administration (“GSA”).  No
were received on tqs proposal, and
accordingly, § 515.qe)  will go ir&o  effect
as proposed. i

Financial Responsibilky Rkq&ii&ments
The Commission proposed  to iefine

The majority of cc+nmer%ters  cjmplain
that the proposed dtiinitien wa+a list
of damages rather t&m act&it&es!
engaged in by OTIS. In pa@ictb! the
commenters object m in

lconversion of cargo
item was in the Rep&n?), tag
and delay of shipmet  in
Kemper and ASA/Iqterc
that these items conflict
Carriage of Goods by Sea Act i
(“COGSA”),  46 U.SC.  app. §§ 1

f
O-

1315. and assert that if the Corn ission

adopts the definition as proposed, it
must clarify that the definition does not
deprive OTIS and financial
responsibility providers of their right to
assert defenses and limitations of
liability consistent with COGSA and
common law.

ASA/Intercargo  states that holding
NVOCCs liable for “breach of fiduciary
responsibility” imputes to NVOCCs a
duty where one does not exist
Moreover, ASAlIntercargo,  NY/
NJFFFBA and OWL assert that “service
contract obligations of an NVOCC, as a
shipper” must be removed from the list
Although the Report specifies that a
bond or other instrument of financial
responsibility covers an NVOCC’s
service contract obligations, the
commenters contend that at the time the
Report was drafted NVOCCs would have
been allowed to enter service contracts
as carriers, and, therefore, the Report
has been superceded and that language
is no longer binding.

The commenters offer varied
suggestions as to what would be a viable
definition of “transportation-related
activities,” ranging from a minimalist
approach to an exclusive, limited list.
NAT1 proposes that the definition be
removed entirely and instead maintains
that what constitutes transportation-
related activities should be determined
on a case-by-case basis IANVOCC
asserts that the proposed definition is
both too narrow, in that it tries to
capture each potential claimant, and too
broad, by defining causes of action
which may not exist under statutory or
common law. Instead, IANVOCC
recommends that the Commission adopt
a more flexible approach and focus on
the necessary and customary activities
performed by NVOCCs in the course of
providing transportation services to
their customers. Such an approach,
IANVOCC avers, would better
accommodate the evolving nature of
NVOCC activities in the future

Yellow and Worldlink also suggest a
definition which is broad enough to
cover all activities performed by OTIS,
but which cannot be construed to cover
matters beyond the OTIS  control.

Any activity performed by an ocean
transportation intermediary that is necessary
or customary in the provision of
transportation services to customers.
Similarly, NCBFAA favors a general
statement that informs parties that the
instrument of financial responsibility is
available to satisfy judgments for a
broad range of transportation-related
liabilities, not just those resulting from
a violation of the Shipping Act. In the
alternative, NCBFAA suggests a caveat
be added to the proposed list indicating

that the list is intended to iimii +~disputes between claimants and ;
financial responsibility providers

t
t I5

not a finding that OTIS are obligat to
perform the listed services. i

Charter suggests the following i ms
0should be included in a definition

leasing containers, contracting for pace
ton vessels, entering into arrangem ts

with origin or destination agents, *d
engaging truckers, consolidators 04
warehouses. APL states that “payr$ent
of ocean freight charges” should
removed from the proposed defi
because it is too restrictive and d
recognize the range of services t
provide, and should be replaced
“payment of port-to-port or m
transportation charges.”

On the other end o
Powers wants a limit
what constitutes “tra
activities.” Similarly,
that the Commission
issue a definition to ‘
under the bond” and fails to do sofvith
the qualifying statement that the E
definition “includes but is not li ed
to” the enumerated activities. AS

of NVOCC services:
$

ch,
Kemper offers the following defin’- on

Non-vessel-operating comm
services refers to the provision
water of cargo between the Unite
a foreign country for compensation w
operating the vessels by which the :
tianspor?ation is provided, which
include but are not limited to the

(1) the purchase of transportation s
from a VOCC and offering such serM
resale to the NVOCC’s shinner-custotn&:

(2) the remitting of law&$  compensa*  to
ocean freight forwarders:

(3) the arrangement of inland i
transportation and the payment of in1
freight charges for through transpomtati
movements as defined by the Act; :

(4) the assumption of responsibihty
safe transportation of cargo shipments
reasonable dispatch,

(5) the issuance of bills of lading or
equivalent documents, and/or

;

(6) the entermg of affreightment i
agreements with underlying shippers. i

ASA/Intercargo proposes a stmi
Qdefinition of non-vessel-operatmg  I

common carrier services:
(1) assuming responsibility for the s$

transportation of cargo shipments by i
reasonable dispatch,

(2) purchasing transportation servic
a VOCC and offering such services for
to other persons;

(3) entering into affreightxnent  agree&nts
with underlying shippers,

(4) issuing bills of lading or equivaie$t
documents,

(5) arranging for inland transportation  and
paying for inland freight charges OR  tb U@
transportation movements as defined the
Act: or



(6) paying lawful c&penmtion tf ocean
freight forwarders.

Both Kemper and ASARnterc@go
suggest that the Co$mission  ad-pt  the
proposed deffnitiori of NVOCC rvices,
or a modified versign,  and thentefine
transportation-relatd  activities @.s
including, but not Umited  to, thf freight
forwarding servicesin 5 515.2(i)=  and
limited to the enutirated  NVOdC
services.

ASA/Intercargo,  gemper
Powers are the only;cclmr&ena
advocate a restrictive def&itiqndIndeed,

related activities” that are covered
the surety bond, thevery  @int bf

by

having a definition of “trzmsporf&ion-
related activities” is m
ineffective in avoid&g
litigation over whatis ‘
related.“’

The Commission finds de
very helpful. The CBmmiSlrion
that although they $e sub@u
the umbrella of “ocqan trcgl
intermediaries,” the indi
definitions of “ocea#  frei@t for$arder”
and “NVOCC,” andsn  fact the :
distinctive activitiedi y the
individual entities, temaia  inta from
the 1984 Act There$ore,  the

Non-vessel-operati$  common czu$er
services refers to the pi~ovision  of i
transportation by wate$ of cage beh$een  the
United States and a fofign cr+untry Qr
compensation withoutjoperatfng  thekessels
by which the transpor&tion  is provided. and
may include, but are not limited to. Qe
following.

(1) Purchasing trans)ortation serv&es from
a VOCC and off&ring such services frjr resale
to other persons;

(2) Payment of port-tro-port  or mul/modal
transportation charges;

(3) Entering into aff&htment agrkments
with underlying shipp$rs:

(4) Issuing bills of Ia$ling or equiv$ent
documents,

(5) Arranging for inl#nd trmsport ‘ion and
paying for inland freight cha@es ond1 rough
transportation movem@s;

(6) Paying lawful compensation tobcean
freight forwarders:

(7) Leasing containers, or
(8) Entering into arrangements with origin

or destination agents

The definition of transportation-
related activities, redesignated
S 5 15.2 (w) , will be revised to read as
follows.

Transportation-related activities which are
covered by the financial responsibility
obtained pursuant to this part include. to the
extent involved in the foreign commerce of
the United States, any activity performed by
an ocean transportation intermediary that is
necessary or customary m the provision of
transportation services to a customer, but are
not limited to the following.

(1) For an ocean transportation
intermediary operating as a freight forwarder,
the freight forwarding services enumerated in
§5152(i),  and

(2) For an ocean transportation
intermediary operating as a non-vessel-
operating common carrier. the non-vessel-
operatmg common carrier services
enumerated in S 515.2(l)

The Commission does not, however,
agree that it was directed to formulate
a restrictive definition Rather, the
Report simply directs the Commission
to define transportation-related
activities and gives as examples a few
items that are covered by the financial
responsibility, including liabilities from
service contract obligations, judgments
and claims resulting from loss or
conversion of cargo, negligence or
complicity of the bonded entity, and
nonperformance of services In
particular, we do not adopt the position
advocated by ASA/Intercargo,  NY/
NJFFFBA, and OWL that “service
contract obligations of an NVOCC, as a
shipper” should not be covered by an
OTI’s financial responsibility. In fact,
courts have recognized that damages
arising from service contract obligations
are covered by an OTI’s financial
responsibility and Congress did not
intend to change this. See P & 0
Containers v. American Motorists Ins.
Co., No. CV-96-5828, 1997 U.S. Dist.
LEXIS  5522 (C.D. Cal. April 15, 1997).
and P & 0 Containers, Ltd v. American
Motorists Ins. Co , 96 Civ. 8244(IFK),
1998 WL 146229 (S.D.N.Y. March 25,
1998) Moreover, the revised definitions
should satisfy the commenters’ concerns
that the proposed definition conflicted
with COGSA.

The point of defining what is
considered “transportation-related
activities” is to ensure that the
instrument of financial responsibility is
used to pay for claims arising out of an
OTI’s transportation-related activities
To that end, in the supplementary
information to the Notice of Proposed
Rulemaking in this proceeding, the
Commission reaffirmed this principle
stating that “someone who operates as

an OTI also provides non-OTI se
~%

&s,
those services would not be cover by
the bond, surety or other insuranc .” 63
FR at 70711. Further, we stated thItt

embrace the approac
IANVOCC that too narrow a
“does not allow for future grow
dynamism of the NVOCC ind
* * * the activities they perfo
NVOCCs  will evolve, which c&l
to new types of claims which
but are not, covered by this [p
definition.”

In a similar vein, ASA/Intercarg  ’
objects to the Commission’s use o4he
phrase “transportation-related f
liabilities” in 5s 515.22(b) and (c). in
view of the changes to the definiti@n  of
“transportation-related activities,‘%e
amend the language in 55  515.22(4  and
(c) to read “damages arising frm %
transportation-related activities.” t
Claims Against an OTIS Financia3
Responsibjlity

The Commission has also propa ’
t

d, at
S 5 15.23, new procedures for purs _ ng
claims against the bond, insurance@
other surety of an OTI. Any party lpay
seek an order for reparation at the ;

inconsistent with the Congres
intent of OSRA because the Se

others injured by the OTI. ASA/
Intercargo wants the Commission t$
qualify “others” by adding “who I
employed the services of the OTI.“i
Leaving “others” undefined, ASAl’
Intercargo maintains, would subje

t
the

surety to any claim, whether or no t
party had privity of contract or an<



relationship to the &r&o r&ov&&nt. The
Commission declirpes  to Hmit “dthers”
as sought. The lang
ASA/Intercargo  cod

Section 5 1523(b)!sets  f&h ad
alternative claim pr$~ceduze  wh$h
provides that upon a &&ant’s  i
notification of its c&im tathe fidancial
responsibility prov&ier,  the fina$cial
responsibility provI#ler  and clai -
can settle the claim*ith  t&e  0
consent, or, if the CI@ Pai& to
to the notice of the claim within;45
days, the financial &sporneibiHt$
provider and claimgrit  can sea&he
claim on their own. If, however&he
parties fail to reach bgree&ent  *thin
ninety (90) days, th#n the-bond, ;
insurance or other @r&y *alI ’
available to pay an$&dgt%enE f

adamages to the exte&t  they arise rom
the transportation-r)lated  activ!$es  of
the OTI.

OCWG argues tha$ the Comm
has proposed proce$lural pqtdr
which unduly inter&e  w&h th+bility

revise S 515.23(b) as:follows: i
If a party does not fiIe a complain&itb  the

intermediary.
In contrast, NCBF+A beHeves  i

5 5 15.23 is a positiv@  chaqe,  bui
recommends that re$ardle+s  of

intendr to parsue  a cl
Commission or J cot.& of la*, it

should first be requi$ed to make a
demand dire&y  wit&~ the OTI. :
Similarly, NAT1  su&orts  the po$sibility
of a settlement bet&en  tb clair#ant
and the financial re$@nsibility  !
provider, but wants to ensure thet valid

notification is established to prevent
any abuse where notice is not received
by the surety. DITTO complains that 90
days is an insufficient amount of time
in which to properly research and
process a claim.

Similarly, ASA/Intercargo and
Kemper contend that while the
Commission may not have the ability to
restrict a claimant’s judicial access, it
has the duty and the authority to require
a claimant to notify both the OTI and
the surety upon the filing of a complaint
against an OTI. ASA/Intercargo insists
that the rules must provide for timely
notice of claims, timely submission of
information necessary to evaluate a
claim, and notice of any request to enter
a judgment Kemper argues that a
claimant must first seek to settle a claim
and objects to the proviso in 5 5 15.23(b)
that prior to seeking payment on a
judgment the claimant shall seek to
resolve its claim with the financial
responsibility provider. Kemper argues
that this language negates the intent of
OSRA, which Kemper asserts is to
require that the parties seek to settle a
claim before obtaining a judgment.

The Commission does not have the
authority to limit or prevent a claimant
from seeking judicial access prior to
pursuing a settlement with the financial
responsibility provider, particularly
where such restrictions could prevent
claimants from filing their actions
within a statute of limitations. However,
under the express language of section
19(b) (2) (C) of OSRA, the Commission
may require the claimant to seek a
settlement with the financial
responsibility provider prior to
enforcing any judgment it has obtained
or will obtain against the OTI; the
statute provides that the financial
responsibility provider has a
“reasonable period of time” within
which to resolve the claim.

Moreover, even if the Commission
were to require in its rules that a
claimant make a demand on the OTI
and financial responsibility provider
prior to seeking relief in an appropriate
court, or notify the financial
responsibility provider when such a
lawsuit is initiated, the Commission
could not provide for any recourse if the
claimant failed to comply. The
Commission cannot nullify a valid court
judgment. Moreover, imposing such an
onerous burden on claimants would
defeat the purpose of the legislation. As
the sureties frequently point out, the
purpose of establishing an alternative
claim procedure is to protect the
interests of the claimants, OTIS and the
financial responsibility providers; this
objective would not be served by
removing the availability of the

scope and finality.
ASA/Intercargo and

that section 19(b) (2) (C)
intended to protect sureties aga

judgments which are void, to revi* a
claim for fraud or collusion, and i$the
case of default judgments, to inqui@
into the merits of the judgment to 4
determine whether it was proper.“]
Further, they state that making a d auh
judgment absolutely binding on a &ty
represents a change in existing
suretyship law. As a consequence,

E

Intercargo wants an express recogt
SA/

tion
in the rules that the sureties retainjtheir
right to refuse to pay an invalid
judgment, suggesting a modificat
which indicates the Commission
restricting a surety’s common la
to review, inquire into the me&s
deny coverage of a claim. Alte
Kemper suggests a modificati
rule requiring sureties to pay only

$
a

claim was contested and its vaHdi
determined on the merits. 1

The Commission declines to
these suggestions, as to do so wo
vitiate the intent of OSRA. The
legislation is not limited to provi g
relief to claimants only where 4
judgments are contested; many cl
against foreign, defunct, or 6J
unscrupulous NVOCCs  are in fact 3
uncontested. We expect that finan al
responsibility providers will take 4 ese
factors into account during the
underwriting process. Similarly,

;

OSRA’s  reliance on court judge
determinative does not
financial responsibility provider
obligations may be aver
financial responsibility provid
to proclaim a judgment invalid.
only caveat on the financial
responsibility provider’s requiremht  to
pay is in section 19(b)(3)-that the!



damages claimed a&se fr&n &OTIS
transportation-relaed  act&hi&

Moreover. 3 671~1  of the Restafement
(Third) of S&ety&p and Gu&ty,
upon which ASA/Istercargo  an4
Kemper rely, is not defin!&ive a.s#to  this
issue. Although the comment u&hat
section states
the probative signific@nce  of a ju
obtained by confessi@, default, Q
much less than that o@a  &xl

its rendition,
Restatement (ThirdE  of Swetyshb and
Guaranty 5 67, cmt. c (19s),  th$
analysis further ex$ains  &at 1

Cases vary widely o@ this poinf  &me hold
that a default jucigmer$  is co@h@ivf as to
the liability of the sec@Iary ebb
(citation omitted). Otl@ hoB th
judgment is prima face evid
secondary obliger’s  li~ilfty
omitted). Still others k@ld  a
is inadmissible again&  the seco
(citation omitted).

was written, and the this Iangurtge
violates the mrndatJ  of section :
19(b) (2) (C). Further, they oontm$ that
this language does not rec@gnize  #he
sureties’ right to refuse payment for void

judgments. In particular, both argue that
the Commission cannot require a surety
to seek to vacate a void judgment in
order to deny liability under its bond.
ASA/Intercargo  points out that sureties
are not ordinarily parties to cases
against OTIS and do not necessarily
have the right to seek to vacate a
judgment in such an action

Section 5 15 23(b) provides 90 days
during which time the financial
responsibility provider may review a
claim and attempt to reach a settlement
with the claimant, regardless of whether
the claimant has sought or will seek a
court judgment; this procedure applies
in either event. (See OSRA sections
19(b) (2) (B) and (C)).  Payment of
damages is due after 90 days As ASA/
Intercargo’s suggestion in this regard is
well taken, the Commission has
amended this provision to clarify that
payment under section 19 (b) (2) (C) need
not be made until after a judgment is
final. Under the proposed procedure,
the financial responsibility provider
would have at least one hundred (100)
days before it is required to pay any
judgment or claim. We believe that
ordinarily this would be sufficient time
to research, review and process a claim.
We recognize, however, that occasions
may arise in which the go-day
negotiation period does not produce a
settlement, and a judgment obtained
after that period may raise issues not
considered upon review of the original
claim. Hence, the Commission amends
the proposed rule to provide that
payment must be made within 30. rather
that 10, days of receipt of a final
judgment. -

Moreover, 5 5 15.23 provides that
ordinarily, the financial responsibility
provider shall pay the judgment within
10 (now 30) days. While the
Commission would intend to report
occasions of delinquent or non-
complying surety companies to the
United States Department of the
Treasury for appropriate action, it
recognizes that on occasion,
extraordinary circumstances may exist
in which the good faith processing of a
judgment may take more than the
prescribed period. To that end, the
Commission had provided ample
periods of time in which the financial
responsibility providers may review
their rights and options regarding the
judgment and take such action as may
be available to them We recognize that
these options may vary by jurisdiction,
and the Commission does not endeavor
to assess the likelihood that a financial
responsibility provider will successfully
vacate (or effect a vacation through an
OTI) a judgment where there are issues
of service or other procedural or

substantive questions. The

except to the extent that the dam
claimed arise from” these activit
(Section 19(b) (3)).
Financial responsibility amounts i

In proposed 5515.21, the C
proposes to establish a range
responsibility requirements
commensurate with the scope of

foreign-based entities that provide @TI
services for transportation to or fr
United States, but are not operatin
the United States” as defined in t

the
“in

At the outset, the Commission
received comments relati
proposal that an OTI op
freight forwarder and an
United States could obtain a sing
instrument of financial respond
the amount of $100,000. AIFA/‘TI
points out that this proposal u
favors those entities who have
combined their freight forwarder a@
NVOCC operations into a single P
company for no apparent reasofi.

2
A/

Intercargo and Kemper submit @ha f
while this type of financial 5
responsibility may reduce the pr
for an OTI. it actually offers no ot
benefits, but in fact, would be ris
the OTI. For example, ASWIn
points out that if an NVOCC’s
were cancelled, this would also
cancellation of the freight forward@
portion of the coverage. In additior$



ASA/Intercargo  coGends,  with t
expressly defined @nits  of cov4age,  the
Commission wouldbe  inereasi the
penalty amount to d lOO,CQO,  fr

difficulty determinbg how the bnd
should be divided.

The Commission-$ecog&zePtzes  t&e
problems presented by it.s$r~ al. We
did not intend to create  the app

f
ante

in favor of OTIS wil$jsin#  apex- ions.
Nor did we anticipdte the‘potenpl  dual
cancellation of the ftnancf-a.I
responsibility cove@ge.  As a :
consequence, in thafinal  rule w# are

rs

operations. Thus, p@posed
5515.21(a)(3)  is ren#oved,  andp~posed
%515.21(a)(4)  andfa)(5) are
redesignated as 5s 35.2  I&) (3)

j

(a) (4). Moreover, ev$n with
individual instruments of finan
responsibility, the ffnancial 1
responsibility provi@ers  a= noti and
will continue to be, faced with t#e
situation where them are multip~
claims on an OTI’
responsibility. The
continue to be requ
apportion the amo
claims presented.

With respect to t& amant of $
financial responsib@ty re+rired+mder
this section, OCWGstatesyfhat  it:
supports the Comm&ion propobal

such that recovery i&poses very i.
significant costs not assocbted  yith
domestic OTIS.

NCBFAA asserts &at thq prop sed
amounts for those @IIs operatin in the

United States are too high and could
present financial burdens for smaller
companies. Further, NCBFAA does not
believe that the higher amounts will
protect the public from unscrupulous
operators who then subject their
customers to carriers’ lien claims and
similar problems Conversely, NCBFAA
supports a higher amount for foreign,
unlicensed OTIS.  Noting that
Commission press releases indicating its
settlements with foreign NVOCCs are in
multiples of $150,000 and given
Commission experience with these
entities, NCBFAA argues that the
$150.000 proposed amount is rather
modest Similarly, IANVOCC proposes a
minimum of $300.000, perhaps higher,
and further suggests subjecting
unlicensed NVOCCs to a branch office
requirement similar to that for U.S.-
based NVOCCs. D.J. Powers also
supports the proposed amount for
foreign OTIS and advocates requiring an
additional amount per branch office,
similar to the U.S. requirement, or
perhaps a per country increase In
contrast, D.J. Powers finds the proposed
amounts applicable to licensed OTIS too
high and opines that the cost would be
prohibitive for small companies.
Worldlink believes that the financial
responsibility requirement proposed for
unlicensed, foreign OTIS is too low.
Arguing that the Commission should
ensure that no legitimate claim against
these entities should go unpaid,
Worldlink submits that an amount less
than $1 ,OOO.OOO  would be insufficient.

AIFA/TIA urges the Commission to
reconsider the proposed amounts,
arguing that they are not supported by
adequate facts or data. AIFAITIA
contends that “high bond amounts
penalize small companies and create
barriers to entry that limit competition”,
and further that some of these
companies “may have to pledge
collateral” for the increased amounts.
AIFA/TIA notes that these proposed
expenses may not have been budgeted
by a number of small companies. OWL
also states that the increased amounts
for foreign OTIS are not substantiated.
OWL suggests instead that adopting a
broad definition of “in the United
States” for licensing purposes and
equalizing the bond amounts between
foreign and domestic entities is the only
way to achieve a proper balance
between the licensing requirements
imposed by Congress and the
circumvention of U S. law enjoyed by
foreign companies. Similarly, NY/
NJFFFBA opines that rather than
increasing financial responsibility
requirements for foreign OTIS,  the
Commission should instead adopt the

broader definition of “in the

other reliable data before implemf$ting
differing amounts of financial
responsibility. The British Assac
of Removers argues that imposfti
the higher guarantee on foreign

shippers and carriers are likely to !
benefit from the increased amoun
they could restrict new companie
entering the OTI business and sat@
others to leave; thus NITL suggesti

requirements and would rather see!!
stepped up enforcement to ensure 3
compliance with the licensing and:
financial responsibility requireme

The Commission adopts in the
rule the amounts of financial I
responsibility set forth in the prop

t
ed

rule, with the exception of theMin<
$100,000 level previously discus+. We
believe that these amounts are ;
consistent with the obligations

e

are an accu

with the scope of their duties. i
In response to comments that thae

amounts could pose a burden on s all
tbusinesses, we believe that the bur en

of securing additional financial g
responsibility, as more fully detail&l in
the Regulatory Flexibility Analysis?
discussed, infra,  is outweighed by he
benefit to the shipping public. The i
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S 515.21 is adopted BS praposedisubject
to the modification telatiq tcrtl$
$100,000 level disct$ssed $arlier(

With respect to bench @Rices APL
contends that the re@trement  t

t
t OTIS

increase their financial  rwonsi  ility by
$10,000 per uninco@oratad  bra$zh
office is unwarrantkl  and ;
counterintuitive. AI!L asserts tiz# there
is no logical correltiion  betwee -the
number of branch c&ices  an OT f4

forwarder rules. T
not specifically soli@  comm
issue, and is r&act&  to addrr APL’s
suggestion without @.s hating b n more
fully address4  by i$dustry

3
I

individually.

ASA/Intercargo  also suggests
amending 5 515.22(d)(5) as follows
515.22-Proof  of financial responsibility
(d)(5) (11)  be for an amount up to the amount
determined in accordance wJth  5 515.21 (b),
taking mto account a member2  individual
financial responsibility coverage already in
place. In the event of a claim against a group
bond, the bond must be replemshed  up to the
original amount of coverage within 30 days
of payment of the claim, and (iii) be in excess
of a member’s mdwidual  financial
responsibility coverage already in place, and

ASA/Intercargo  contends that these
changes are necessary because the
financial responsibility requirements
have already been set forth in S 5 15.2 1.
This section contemplates supplemental
coverage and the suggested language
clarifies that the supplemental amount
allows the member to aggregate coverage
to meet the required limit. Moreover,
the amendment clearly indicates that an
individual’s primary coverage is its
other financial responsibility already in
place and the supplemental coverage is
available after the primary coverage has
been exhausted. The Commission
believes ASAfIntercargo’s suggestions
have merit and adopts them
accordingly. Finally, the Commission
adopts ASAlIntercargo’s  suggestion that
with respect to group bond form FMC-
69, it is more appropriate to use
“Appendix A” to set forth the maximum
limits of liability for each member OTI
and in the aggregate.
Proof of Compliance

Section lO(b)(l  1) of the 1984 Act
prohibits a common carrier from
transporting cargo for an NVOCC unless
that common carrier has determined
that the NVOCC has a tariff and
financial responsibility. In order to aid
the common carriers in complying with
this section, the Commission proposed
in 5 5 15 27(d) to publish at its website
a list of the location of all carrier and
conference tariffs and a list of OTIS who
have furnished evidence of financial
responsibility The Commission
specifically requested comments on this
issue, and as none were received, the
proposed language is carried forward in
the final rule.
Compliance With Higher Bond Amounts

In accordance with 5 5 15 2 1, all OTIS
will need to provide increased financial
responsibility by May 1, 1999. CA.
Shea, an insurance broker who currently
administers over five hundred (500)
bonds filed with the Commission, and
NY/NJFFFBA  contend that there is
insufficient time, between March 1,
1999 and May 1, 1999, in which to
obtain underwriting approval to execute
increased financial responsibility in

accordance with the new re
NY/NJFFFBA  suggests that
allowed to continue to oper
provide the Commission with pr
they have timely applied for the _
increased financial responsibil&y.  C.A.
Shea requests that the Commissiod
“phase in the replacement of the i
existing bonds over a period of tin@,
perhaps on renewal, or by special &let
to alleviate an unnecessary burde ”

The Commission is mindful oft2
expressed concerns, and, thus, all$ws
OTIS and financia

rider to their exist
financial responsi
instrument of fina
shall indicate that
under the instrument of financial ;
responsibility shall be consistent $ith

file the rider with the Comm

Appendices A, B, C and

the OTI and financial responsibili
Pprovider in contracting for financi

responsibility. NVOCCs or freight f
forwarders may use the forms
interchangeably and would choose&
specific form according to the type&f
financial responsibility they obtaid
ASA/Intercargo  2 contends that the:
Commission should adopt differen
surety bond forms for NVOCCs an4

performing or providing.”
The Commission agrees with AS

Intercargo’s suggestion and revises

an NVOCC or

ZC A Shea supports the comments mzde
Kemper and “other sureties” as to the pm
bond language FJ+

i



surety bond forms dropogd t& &SA/
Intercargo further c&tail  the acti@ties of
the OTI, either as ati NVCEC  or
forwarder. The proposed forms t

freight
o

the event that it fails to honor a valid
judgment. Moreover, removing that
language would not prevent a claimant
from doing so. In addition, the
Commission is not prevented from
adding such language in this proceeding
simply because it had not been in the
earlier bond

ordinarily pay the judgment withi 30
days of the final judgment. :

Moreover, Kemper’s complaint at
the surety would consent to beingBued
“in any state” is irrelevant becaus(!
where a complaint may be broughQis
determined by the particular state’@  laws
of jurisdiction. The surety must bd
aware that a court may find it has i
jurisdiction over it based on its co acts
with that state. Any company, ba

4upon the reach of its business, tak the
risk of being sued in a state that it bay
not consider its principal place of :
business That is a risk a company]
assumes, however, and it must pa the
consequences of that risk, includi
being sued in another state. The t3

indicate that the fin%mci~-res
shall be available t@ pay for
arising from “transportation
activities.” As the r&visedde
“transportation-rel$ed  actlvitted,”
S 515.2(w),  clarifies&hat il applits  to the
services

e
of freight forwarders an@

NVOCCs separately-as fur&her  dlfined in
§S 5 15.2(i) and (1) rqpect$vely,  4 is
unnecessary to de&I1  these acti&ies  on
the financial respoqibiliv  for*
themselves. Therefme,  it is suffi@ient to
require that the OTI indic#e  on the
form whether it is an NVCXX  orb
freight forwarder, and it is unne)essary
to create different fmanci+l
responsibility forms for NVOCCi  and
freight forwarders.

ASA/Intercargo atid KeEnper ’ rther
object to the langu e in the sur

“ig
% bond

form FMC-48 whit provides t t the
surety “consents to be sued” in‘$1 e
event that the OTI g sure%  has ot
made payment on a%nal&dgm t.
Neither OSRA nor propos$46 gFR part
5 15, they argue, req$res  t&at b s@ety
consent to being su$d,  an&the 1
Commission has n@ provfcded  a&
justification for add&g th& la@

fFurthermore. thev &ert  &at &
“age.
current

insurance and

Department of the Treasury’s
procedures, under 31 CFR §§ 223.18-
223.22, for complaining against &reties
who fail to honor t@ir  botis. i

bligations arising tlplder
Simply because the Surety, in

“t
nce

and guaranty are different-types
agreements does no0 mean that

i f

claimant who receives a final nt
against an OTI cannot sue a s

Further, the language does not
conflict with the Department of the
Treasury regulations providing
procedures for complaining against a
surety who has failed to honor its
responsibilities under the bond, as
Kemper and ASAflntercargo  argue. Part
223 of 31 CFR ensures that the bond
companies doing business with the
United States government, via
underwriting surety bonds required by
federal law, are in good standing.
Sections 223 18-223 22 of 31 CFR
specifically provide that a federal
agency, not a private claimant, that is
unable to collect on a bond to its
satisfaction may turn the matter over to
the Department of the Treasury by
making a “report” of the claim. The
language in the bond form would not
subvert that process. Therefore, the
Commission declines Kemper and ASA/
Intercargo’s request to remove the above
paragraph from Form FMC-48

Kemper further objects to the
requirement in Form FMC-48 that the
surety must pay on a final judgment
within 10 days. Kemper asserts that
only 10 days after being notified of the
claimant’s judgment the surety consents
to being sued in almost any state, and,
therefore, “[tlhis  language, in addition
to being in direct contrast to the
regulations and the Act itself, defeats
the purpose of providing for the
regulations an alternate procedure
rather than the claimant immediately
seeking judgment.”

Kemper misreads the language as
nullifying the procedure set forth in
5 5 15 23(b), which requires the claimant
to attempt to resolve the claim with the
financial responsibility provider within
90 days prior to seeking payment on a
judgment. This conforms with the
language in Form FMC-48, which states
that the Surety consents to be sued after
claimant has obtained a final judgment
and after claimant has complied with
§515.23(b).  As discussed, supra,  the 10
day period, which is revised to 30 days,
is in addition to the go-day settlement
period However, to the extent that it
may be unclear what the “within 10
[now 301 days” language in Form FMC-
48 modifies, the Commission revises
FMC-48 to remove that phrase. This
modification does not, however, alter
the requirement in S 5 15.23(b)  that the
financial responsibility provider must

Commission has no ability to
surety from being sued in a p
state and, therefore, declines
the rule.

Finally, ASA/Intercargo contenc&  that
the language that a surety’s obl
shall not exceed “the amount
or association of OTIS set forth i
CFR s515.21”  in Fo
also be deleted. The
or association bond form languagefthey
argue, is improper because
5 5 15.22 (d) (6) provides that Form $MC-
69 is the only form a group or
association may use in obtaining

f
r

coverage under a surety bond (unl e
tgroup or association coverage und

insurance or a guaranty). ASA/ i
Intercargo’s comment is well-foun _

it
d,

and, therefore, the Commission re
Form FMC-48 accordingly.

~ ses
;

Duties and Responsibilities of 0
Proposed S 5 15.3 1 set forth th

of freight forwarders and NVOCC
their principal and shipper, f

objected to this rationale for
certain duties to NVOCCs an
that many of these duties shou
applied to NVOCCs at all. OC
however, supports S 5 15.31 in its
entiret

i

NY/icJFFFBA, Worldlink, OWL$AI.
Charter, and D J. Powers contend t

7freight forwarders and NVOCCs ar
separate and distinct legal and ;
commercial entities, regardless of t&reir
common designation as OTIS  and i$e
fact that they would both now be r
licensed by the Commission. Con
intended for freight forwar
NVOCCs to continue to be
such, NY/NJFFFBA,  OWL, f
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Charter argue, and, $heref@re, 1
maintained the sepipate  c&finiti~ns of
freight forwarders ad N@XXs  within

mandated that the Gomm
avoid overly burde@some  re

NY/NJFFFBA,  IANVOCC,
Charter, Yellow, ana D.J. powe4further
argue that an NVOCC is not an

3
ent

who owes a fiduciav duty to its;
shipper-principal, lee a feight ;
forwarder, but ratha the IQIVOCO  is a
principal in its relationshe  to it$
shipper-customer.4 8s such, Ch ’ ter,
IANVOCC and NAI corner&d,  thdI
NVOCC is a carrier and has the
relationship with id shipper as =oes  at

me

vessel-operating cogmon  Carrie .
(“VOCC”).  Thus, I@IVOCC  avet,

Yellow, and NAI ar&e that the

is therefore inappr
7

’ riste and w@ld  be
harmful to an NV0 C’s operaticifis.
Proposed §§ 515.31 &s) and (b) f

IANVOCC and Wprldlink do ’ t
oppose 5 5 15.31 (a), gut contend hat theP
rule should be revised to mquirda
licensee’s number tq appe#r
on a shipping document. This
avoid, they argue, t&neceseary  !
duplication in the c@se  when a i
licensee’s name ap?an  a$ a co
shipper, and notify party @I a
document. Charter i$ the only i
commenter who argues tti the #ection
should be deleted in its entirety ks it
applies to NVOCCs.

Section 5 15.31 (a) remains  ap
to NVOCCs, and
with the commenteES  thata lioer#aed
OTIS license numb@ need only bppear
once on a shipping @ocument. i
Accordingly, s 515.41(a)  iireh
replace the word “[tEi’]herewer” a

:;z

beginning of the second sentence with

regarding the joint inlanckate  set@ a~
s

rity of
the Trans.Atlantic  Confeqnce A@ement

4NA1, NY/N]FFFBA,  a$ IANk%CC  p -
extenswe  law regardtng  L ffeig&t forw
agent of its shipper-ptinclpal  and Its
duties as such

the word “when.” This revision,
however, does not allow a licensee to
provide its license number on only one
document in a single transaction if there
are several shipping documents
processed in the course of that
transaction. Every document where a
licensee’s name appears must also
include the licensee’s license number.

NY/NJFFFBA,  OWL, D J Powers,
Yellow, and NAI argue that
5 5 15.3 1 (b) (2).  the requirement that an
OTIS status as, or affiliation with, a
shipper or seller of goods be identified
on its office stationary and billing forms,
should be removed from the rule as it
applies to NVOCCs. Section 5 15 3 1 (b) (2)
was created, NY/NJFFFBA,  OWL, and
NAI aver, because freight forwarders are
prohibited from collecting
compensation on shipments in which
they have a beneficial interest. They
argue, therefore, that this section has no
applicability to an NVOCC. who does
not collect carrier compensation. Yellow
further avers that it would have the
effect of treating NVOCCs and VOCCs
differently because this duty is not
imposed upon VOCCs, and would thus
hinder competition in contravention of
the intent of OSRA. Worldlink and
IANVOCC, on the other hand, contend
that this section should be revised so
that it is not applicable to NVOCCs
unless they are beneficial owners of
cargo, while Charter argues that the
entire 5 5 15.3 1 (b) should be deleted as
to NVOCCs

The Commission agrees that
5 515.31(b)(2) is meant to address the
prohibition against the collection of
carrier compensation by a freight
forwarder on shipments in which it has
a beneficial interest, as reflected in
section 19(d)(4) of the 1984 Act
(redesignated as section 19(e)(3) in
OSRA). NVOCCs do not collect carrier
compensation and, therefore, the
Commission revises S 5 15.3 1 (b) (2)
accordingly. The Commission, however,
does not agree that 5 5 15.3 1 (b) (1) should
be deleted as it applies to NVOCCs. All
licensees, including NVOCCs, should be
required to imprint their license number
on their office stationary and billing
forms. It serves to notify the public and
shippers that an OTI is licensed by the
Commission. In light of this change,
5 515.31 (b)(l) is redesignated as
5515 31(b), and§515.31(b)(2)  is
redesignated as S 5 15 32(a) of renamed
5 515 32, Freight forwarder duties
Accordingly, proposed S 5 15.32,
Records required to be kept, will be
renumbered as § 5 15.33. and proposed
S 515.33, Regulated Persons Index, will
be renumbered as S 5 15.34

Proposed S 515.31 (e) 1$
The first sentence of 5 5 15.31 (e) i

prohibits licensees from entering a$~y
arrangement or agreement with an;
unlicensed person that confers an fee,
compensation or other benefit up 4 that
unlicensed person. NY/NJFFFBA,  i
AIFA/TIA, APL, Worldlink, Cargo :
Brokers. Charter, D.J. Powers, and $
Yellow oppose this section as it a lies
to NVOCCs, while OWL opposes i as it
applies to all OTIS. They argue th9this
section, read literally, would allo*
licensees only to do business with pther
licensees, thus preventing a licens&
from entering arrangements with i
warehouses, truckers, consolidator$,
container lessors, and others who +e
unlicensed but necessary to an F
NVOCC’s operations.

This regulation was originally i
intended to address the issue of 9
compensation and fee sharing as
relates to freight forwarders.

ii$

Commission did not intend
forwarders from compensat
sales agents for services ren
provided that such services
restricted to soliciting and o
business for the forwarder an
otherwise prohibited by law.” 4 9
18842, May 3, 1984 (Gen. Order 4, i
Revised, Docket No. 84-19. Licens~g of
Ocean Freight Forwarders). While e
Commission believes that this wo%
not adversely affect NVOCCs from 1
entering arrangements with those $
unlicensed persons providing true ‘ng
services and the like, it agrees thatPhe
rule is unnecessary as it applies to %
NVOCCs because they do not coll$t
carrier compensation or forwardi* fees
and thus are not subject to the E
limitations placed on freight forwa@ers
regarding such payments.

The second sentenc
provides that an OTI,
by the agent of the pe
services, must provid
invoice to both the agen
paying for those service
and Worldlink also object to t
language as it applies
is not applicable to NVOCCs, they z
argue, who routinely bill third per&rs
in the course of a shipment. Furthe,
Worldlink asserts that it would be 3
onerous to require NVOCCs to i
“determine which of their custom@ are
simply passing through the ;
transportation charges and which p
ultimately responsible for their
payment.”

The Commission again ret
this regulation was meant to a
freight forwarders and the issues
to fee sharing As NVOCC’s oper
do not encompass these issues, it i!



to NVOCCs and wiU  be r
5 515.32(b).
Proposed 5 515.31&I  and (k) i

NY/NJFFFBA.  IA~OCC,  AIl$/TIA.
OWL, NAI, Charter:D.J.  Powersland
Yellow argue that 5 515.31(g),  w@ch

m

provides that no licinsee #&all  v$thhold
information from it: prinoipal  orl
shipper concerning an OTI  trans@tion
and that such license  must use jlue
diligence to assure &rat informa on is
accurate, should be iemo\sed fi

ii
the

rule as it applies to @VOCCs  A ng
with Cargo Brokersthey  &so av)r  that
5 5 15.3 1 (k), which &quire$  that cl1
licensees, upon the requeSt of t@ir
principals or shippers, shall protide  a
complete breakout @f their  char&s and
any documents pertainingto  614
invoice, should be removed as itlapplies
to NVOCCs APL an&l  Woddlink~upport
these sections only b the extent hat
they require license$s  to a&sum e
accuracy of inform@ion  they prside to
their shippers, but epnter@ that

5

the
extent they prohibii$NVOCCs  fr
withholding inform&ion &om t ir
shippers or require @JVOCCs  to ovide
their shippers a breedown of c
the provisions are tejo broad.

dsges.
’

rather it distributes
which is based on
from its shipper or
NY/NJFFFBA,  IAN
OWL, NAI, Charter, D.J.  Powe%tiellow,
and Worldlink furthier  argue that[ it
would be harmful to an NVOCC’G

nullify NVOCCs’ abflity to enter i
confidential service contracts  as i
shippers with VOCCs.

* The Commission )greesthat
5§515.31@ and (k);weretig
created to apply to i$eight$orw
who, as agents, owea  fidu&a
disclose all pricing $Iformati
shipper-principals. WOCCs,  in i
contrast, are in the same  positlo&  as

carrier-principal, as VOCCs in
relationship to their shippers. Thus, the
traditional duties applicable to freight
forwarders regarding pricing
information cannot be automatically
applied to NVOCCs because each
industry faces a different competitive
environment As the commenters
correctly point out, disclosing such
information would be “commercial
suicide ” Furthermore, these sections
would undermine 0.%4’s  new
confidential service contract
environment. Moreover, NVOCCs would
still be required to impart true and
accurate information to their shipper-
customers regarding any OTI transaction
under proposed 5 5 15 3 1 (I) Deletion of
the duties in 5s 5 15.31 (g) and (k) as they
apply to NVOCCs would, therefore, not
exempt NVOCCs from this obligation
Sections 5 15 3 1 (g) and (k) are revised to
apply only to freight forwarders and are
redesignated as 5s 5 15.32(c) and (d)
respectively.

Proposed §§515.31(4.  (d), (0, @I), 0). 0).
and (1)

Section 515.31(c) prohibits licensed
OTIS from permitting their licenses to be
used by persons not employed by the
OTI. but provides that an
unincorporated branch office may use
its parent’s license name and number if
it reports this information to the
Commission and it is covered by the
requisite increased financial
responsibility. Worldlink seeks to revise
this section to add language that would
allow separately incorporated branch
offices that are wholly owned, directly
or indirectly, by the licensee to use the
license name and number of the parent
corporation Charter opposes this
section as it applies to NVOCCs in its
entirety. As discussed, supra, regarding
§§515 3 and 515 21. separately
incorporated branch offices are required
to obtain their own licenses and
financial responsibility, and, therefore,
Worldlink’s request is denied This
section remains designated as
§515.31(c)

As to §§515.31(d), (f), (l-9,  (0,  (j),
Charter is the only commenter  who
opposes their application to NVOCCs in
their entirety and argues that they
should be removed. IANVOCC and
Worldlink contend that S 5 15 3 1 (d) ,
which limits the arrangements licensees
can make with OTIS whose licenses
have been revoked, is unfair and should
be removed unless the Commission
establishes and publishes a list of those
persons on its website  APL supports
ss515.31  (f) and (h) to the extent that
they prohibit OTIS from providing false
information. Both Charter and NAI
assert that 5 5 15.3 l(l), which requires

each licensee to account to its pri
3

ipal
or shipper for various sums due s I h
principal or shipper due to ;
modifications in monies paid or
received should be removed

;

imposed on VOCCs as well, bu
argues that neither NVOCCs nor
should be subjected to providing
refund to a shipper simply becausd  they
have developed a more cost-effect&e
manner in which to provide their E
services.

Sections 515.31(d), (i),  (h), (i),  (j)’
(1) impose duties upon OTIS that

iand

freight forwarder specific, unless
1 no t

indicated within a specific subsect$on.
(See S 5 15.3 1 (d) (3) (prohibiting a i
licensee from sharing forwarding foes or
freight compensation with an ClTI !
whose license has been revoked)). ;

its website of those persons whose:
licenses have been revoked, beea
under 5 5 15.16 the Commission se

1
s

that information to the Federal Re s&r
quarterly, at the very least, for i
publication in paper format and f
electronic format on the Federd
Register’s website  at www.nara.gof/
fedreg. This method has proven
successful in notifying the public

Proposed S 515.32
Proposed S 5 15.32 set forth the !

recordkeeping requirements of lic&sed
freight forwarders and NVOCCs, w$ich
requires licensees to maintain all I
records and books of account in i
connection with its OTI busines
United States for a period of five
years. NAI and AIFAfTIA obje



requirement as it a&es  &r NV&Cs.
IANVOCC also opposes the rule bs rt
applies to NVOCCs,.except fOF d&e
provision that they $e required t$
maintain a separatefile for each 1
shipment. APL opposes the ruleb  it
applies to all OTIS,  arguing that @t  is
unnecessary for the Eommissior$  to
“micromanage” the$e ent&ies.  i

IANVOCC and NM point out @at  an
NVOCC is not in a fiduciary i
relationship with its shipper lika the
freight forwarder who handles f@nds  in
trust as agent for its shipper-pd
IANVOCC contendsthat “[aIn
does not incur expefises  on b

be an impossibility for NVOCCs  #o
transport those files to the Unfte#l States
for maintenance.

are independent of other fedem1  J
agencies that may have dilferenti
retention requirements that co&l  be

Commission recogn$zes  its own f
requirements for and the indu@

t
‘s

evolution toward elr&tronk r$? a and,
thus, revises propos@d  S 5E5.32 t@

licensed freiqht to
aintain their recor+ls  ele@roai lly if

desire. The dlectr&ic  tedords.
however, must be made raadily 1
available to the Commission in a#usable
form, and it is the li$ewee’s i
responsibility to insure thrtt  tho$
electronic records are no less acdessible

than if they were maintained in paper
form Furthermore, the Commission
revises proposed 5 5 15.32 to incorporate
NCBFAA’s  suggestion to clarify that the
recordkeeping requirements are
independent of the retention
requirements of other federal agencies.
In accordance with the changes to
proposed §515 31.5515  32 will be
redesignated as 3 5 15 33

In a related issue, D J. Powers
contends that the term “agent” should
be defined in the rule because it relates
to proposed §§ 515.31 and 515.32
specifically. The Commission declines
to define the term agent because the
term is used in this part to reflect the
large body of agency law. The
Commission does not want to
inappropriately alter that definition,
thus limiting or conflicting with the law
relied on by the shipping industry in
applying these regulations
In-Plant Arrangements and Electronic
Data Interchange

The Commission codified its decision
in In re: The Impact of Modern
Technology on the Customs and
Practices of the Freight Forwarding
Industry-Petition for Rulemaking or
Declaratory Order, 28 S.R.R. 418 (1998),
with regard to in-plant arrangements
and electronic data interchange (“EDI”)
in proposed %515.41(e)  and 515.42(e),
respectively. Section 5 15.4 1 (e) allows a
licensed freight forwarder to place its
employee on the premises of its
principal as part of a package of services
so long as the arrangement is reduced to
writing in a special contract and it is not
an artifice for payment or other
unlawful benefit to the principal.
Section 5 15 42(e) permits a licensed
freight forwarder to own, operate or
maintain an EDI-based  computer system
in its forwarding business and to collect
carrier compensation if the forwarder
performs value-added services

NCBFAA commends the Commission
for officially recognizing the use of in-
plants and ED1 and asserts that the
rulemaking “correctly endorsed the
provisions of these services to OTI
customers, while providing a structure
that will enable the Commission to
ensure that services are conducted
within the constraints of the Shipping
Act.” NY/NJFFFBA supports the in-
plant rule as it benefits the forwarding
industry and the shippers they serve:
however, it argues that the written
agreement requirement is burdensome,
intrusive and in contravention of the
policies of the 1984 Act and OSRA to
place “a greater reliance on the
marketplace ” The parties should be
allowed to reduce their agreement to
writing, it contends, if they need to do

so, but it should not be ma&at&l
t

the
Commission. APL objects to S 515.*  1
generally and argues the entire se?ion
should be removed.

In deciding whether to recognid the

ommission agrees WI
NCBFAA that S 5 15.4 1 (e) sufficieqy
addresses both of these concerns

%allowing freight forwarders to use -
plants while providing the Commi@sion

permutation of in-plant arrangem ~ ts in
a rulemaking. Therefore, in order3
determine the parameters of a part&&r
arrangement it is necessary for the i
freight forwarders and shippers to ;
reduce the agreement to writing. I
Furthermore, NY/NJFFFBA incorr&ly
argues that the parties should be a e to
decide whether they want to reduI!
their agreement to writing. An in-dant
arrangement is exactly the type of i
arrangement envisioned by prop

Yk5515.32(d)  (requiring that copies _
memorandum of all special ;

its entirety

Final Regulatory Flexibility ha&s
(1) A Succinct Statement of the Ndd for
and Objectives of the Rule

The Commission is adding new i
regulations establishing licensing d
financial responsibility requireme& for
Ocean Transportation Intermediari+s
(“OTIS”)  in accordance with the
Shipping Act of 1984 46 U.S.C. a
1701 et seq., as mod
105-258,  the Ocean
Act of 1998 (“OSRA
of Public Law 105-383, The Cokst  $
Guard Authorization Act of 1998. ’

OSRA amends the Shipping Act bf
1984 in several respects relating toi
Ocean Freight Forwarders (“OPFs’ and
Non-Vessel-Operating Common C iers
(’ ‘NVOCCs”).  The Commission pr

4

%
oses

new regulations, at 46 CFR part 5 1 I to
implement changes effectuated by :
OSRA



OSRA requires t & t all @TIs  14 the
United States be lic$nsed  by the:
Commission. Further. all QTIs ill be
required to establis# their-finan %‘a1‘$1
responsibility before per-fern’

9
any

intermediary servias  in t%e Lln ed
States The bond, surety, or othe#

cover liabilities related toaervici
contract obligations; as well as c#mages
resulting from loss 9r conversb of

acargo, from the negligence  or eo = plicity
of the insured entit$.  and from i
nonperformance of services. At 1)1e
direction of the Report, the final-tile
establishes a range af financial !
responsibility requitements
commensurate with the scope o the
activities conducted by various
and the past fitness of OTh in t

tTIs

performance of intefmeditr
(2) A Summary of the S
Raised by Public Comm
to the Initial Regulaj
Analysis, a Summa&y  uf ti%s
Assessment of such@ues
Statement of any C&urges Madeiin the
Proposed Rule as a Result  of sue%
Comments

In the Initial RegJatoryFlezi ‘ility
Analysis (” IRFA”) Appended to
proposed rule, the C&mm&a&t-i

1he
vited

comments in order @ enswe thTevery
possible aspect of the ecoraclmic tipact

National Industrzl  Transportati  n
League (at p.  S), the National Cu toms
Brokers & Forwardes  Associati 1 of
America, Inc (“NCRFAA“)  (at p’ 5),  and
the American Interi%ltion&  Freikht
Association & Trans@ortation i
Intermediaries Association (at p.36).
commented that th&Rulemaking$ould
pose an undue finakial burden bn
small companies. The Commissi#m
clearly recognizes that the Rub .aking

*
ould aimpose a burden, in vary _ g

degrees, on small OFFS and NVC#CCs.
However, as discussed in the i
Supplementary Inf@motidn  to tl$e  final
rule, the Commission has incorerated
several of the suggediticms in the i
comments to the prdposed rule which

will make the final rule less
burdensome, while still complying with
the spirit of OSRA The Commission
believes that the final rule is justified
and necessary in light of the legislative
requirement to effect the changes, and
because of the benefit to the shipping
public and to carriers gained by
licensing and requiring financial
responsibility of all OTIS.

The American Surety Association/
Intercargo (at p. 36) and Kemper
Insurance Companies (at p.  16)
commented that portions of the
proposed rule duplicated, overlapped,
or conflicted with existing Federal rules,
such as the Carriage of Goods by Sea Act
(“COGSA”)  and Treasury Department
regulations. The Supplementary
Information to the final rule contains a
thorough discussion of how the
Rulemaking does not conflict with
Treasury Department regulations, or any
other relevant Federal, state, or local
government rules Further, the
Supplementary Information discusses
how certain terms contained in the
proposed rule have been amended so as
not to conflict with COGSA.

The NCBFAA (at p 3) commented
that the Commission failed to include
an estimate for the costs associated with
having a new license number printed on
stationery, shipping documents, and
billing forms As discussed in the
Supplementary Information to the final
rule, although new licenses will be
issued to indicate whether operators are
acting as OFFS  or NVOCCs, existing
OFFS  will retain their current license
numbers and will not be required to
reprint their business documents.

Other substantive issues that were
raised to the proposed rule, but which
were not specifically in response to the
IRFA, are thoroughly addressed in the
Supplementary Information to the final
rule.
(3) A Description and an Estimate of the
Number of Small Businesses to which
the Rule Will Apply or an Explanation
of Why No Such Estimate Is Available

To determine whether a business
should be considered a small entity, the
Small Business Administration (“SBA”)
has established regulatory definitions of
small businesses (13 CFR Part 121, FR
January 3 1, 1996). Businesses classified
in the Standard Industrial Classification
code 473 1, including OFFS  and
NVOCCs, are evaluated by their annual
receipts (gross annual revenues). OFFS
and NVOCCs with less than $18.5
million in annual receipts are
considered small businesses by SBA.
The Commission does not have OTI
revenue data readily available, but, in
general, is aware that while most OTIS

are small operators, a few OTIS  ha
Pthe bulk of the intermediary cargo r-the

U.S. trades. Without specific OTI i
revenue data, however, the Corn
assumes that most, if not all,
revenues of less than $18.5 mi
are considered to be small bus
(4) A Description of the
Reporting, Recordkeeping and Ot&r
Compliance Requirements of the ale.
Including an Estimate of the Class&s of
Small Entities that Will Be Subjec$o  the
Requirement and the Types of ;
Professional Skills Necessary for
Preparation of the Report or RecoIf

It is estimated that the final rule#vill
impose, in varying degrees, a repot@@
burden on the entire OTI universe.$Ihe
burden is calculated on the estimaed
amount of cost and time necessarygo
comply with various requirementsgf  46
CFR part 5 15. Calculated
estimated costs resulting
rule Largely because the
contains several substantive
from the proposed rule, some t
estimates presented below differ
those presented in the IRFA.
Cost to the Government c

The Commission does not antic’ ’ ate
hiring any additional staff to admitister
changes occurring from the final r$le.
The additional burden to the :
government, i.e., the Commission, s a

bresult of the final rule will be abso ed
by existing Commission staff. ;
Cost of Filing Time

The final rule changes the $
Commission’s rules by requiring a@
entities to increase their financial $
responsibility. It also requires NV

%
Cs

in the United States to be licensed ith
the FMC. and OFFS  also operatlng
NVOCCs to acquire a separate FM8
license for their NVOCC activities. i

Based on a survey conducted by he
dCommission, it is estimated that t

average hourly labor cost to ffle (o$
amend) an instrument of finan
responsibility, or complete a n
amended) license applicat
Further, it is estimated to take 0
who are new entran
hours to obtain an instrumen
financial responsibility and
new license application at a
labor cost to the respondent
This cost takes into account
gather information and corn
application form, as
comply with the requirements oft*
rules. Since the licensing applieati&r
form and financial responsibility i
procedures will remain substarttiv
unchanged under the final rule, it
estimated that the additional labo



of the final rule for ltach h&O@  in the
United States will be $144 in thd first
year.

Based on the Comn&&an’s  s$vey. it
is estimated that each OFF also !
operating as an NV@X  muld riquire
1.5 hours per year t@ amend its i
application and its %nancisl i
responsibility at an-@ abd cost to
the respondent of 0@2
Further, it would t&e
operating solely as @n
foreign-based IWO%,  0.3
time to increase its @nanclpl :
responsibility at an *Vera

!t
1

the respondent of fig1 In e
The total addltioQ1  lab@ c

final rule is expect+  to reach
in the first year. In s#.ibsec@en
since all operating htities  will
licensed, and wiil h&e increas
financial responsibffity,  the tot
cost is expected to &crease
substantially.
Cost of Licensing Fee

States to file a new jp@ic#ion  t$
become licensed. F&t
operating as NVOC&
amend their licenser& Ho
licensing fees do nd cha
final rule, OFFS  in t&e  U
that are already required
with the FMC will r@X  be
regard. Further, fordgn-base
are not required to be llcessed

rule-specifically, t@e adaion
licensing cost to NVDCCs%n
States and to OFFS &so oprati
NVOCCs-is estimated to be
million.
Cost of Increasing the Findincial  :
Respons ib i l i ty  Reqtirement  i

The final rule raises the finan
responsibility requifement  as
The requirement for OFFs  opera+ing
solely as OFFS  in the US. -gxpo = trade
will increase from @O,OO@  to $5

3
,000,

with $10,000 in add#tiona&  co=#e ge for
each unincorporated branch office.
NVOCCs in the Unikd  Stqtes ~$1 be

$30,000 covering their OFF activity and
$50,000 covering their NVOCC activity.
After considering comments objecting to
the proposal to allow these entities to
establish a single instrument of financial
responsibility to cover both operations
in the amount of $100,000, the
Commission will continue the existing
requirements that entities secure
separate financial responsibility for each
aspect of their operations. Entities
operating as both OFFS  and NVOCCs
will also be required to acquire $10.000
in additional coverage for each
unincorporated branch office.

The final rule also broadens the
option for group bonds to include OFFS
as well as NVOCCs, while raising the
aggregate group requirement from $1
million to $3 million Thus. the amount
required will be the lesser of the amount
required for each individual entity or $3
million aggregate. There are currently
three group bonds on file with the
Commission with a total of 166 NVOCC
members. By posting a group bond, it is
believed that participants save on
premium payments by receiving a group
coverage rate. However, it is difficult to
project how many OFFS  would opt for
a group bond as a result of the final rule
Therefore, it is not feasible to forecast
the potential cost savings to the industry
of modifying the group bond provision
in the final rule. Instead, the
Commission will assume that all OTIS
will post bonds at the higher individual
premium rate.

For individual financial responsibility
coverage, the Commission estimates that
the premium ranges from $800 to $1,200
per year for $50,000 in coverage. The
Commission employed an average
premium cost of $1,000 per year for
$50,000 in financial responsibility
coverage to calculate the cost to OTIS of
the proposed increases in coverage. In
addition, the proportion of OFFS  to
branch offices was applied to estimate
the number of NVOCC unincorporated
branch offices

The Commission estimates that the
average cost to all OTIS of the additional
financial responsibility requirements is
as follows: OFFS  operating solely as
OFFS  in the U S export trade will pay
$897,000 ($578 per entity) more per
year; OFFS  also operating as NVOCCs
will pay $554,000 ($1,078 per entity)
more per year; NVOCCs in the United
States will pay $967,000 ($678 per
entity) more per year; and foreign-based
NVOCCs will pay $1,252,000  ($2,000
per entity) more per year The total first
year cost of increased financial
responsibility requirements for all
entities under the final rule will be $3 7
million.

In some cases, underwriters &ad
require individual OTIS to providef
collateral in order to secure financ$al
responsibility. Collateral accounts 1
typically accrue interest at a risk-f&e
rate until they are claimed or remieed
in full to an OTI. However, when z

funds that are
could be other

requires specific data on indi

However, the Commission does
have that information available.

requirements Since commenters
view this issue as meriting spee
comment, the Commission has ;
concluded that the opportunity co ’
issue is not an issue in this proceex‘ng.
Summary of Costs

In the first year of it
the additional burden
is expected to average
NVOCC in the United
each foreign-based N V
each OFF also operating as an
and $599 for each OFF operatiri
as an OFF in the U.S.
total additional first y
of the final rule is estimated to be $5.3
million.

(5) A Description of the Steps the 4
Agency  Has Taken to Minimize th$
$&&ant Economic Impacts 8n afi
Entities Consistent With the State
Objectives of Applicable Statutes, $
Including a Statement of
Policy and Legal Reasons
the Alternative Adopted 1
Rule, and the Reasons for
Each of the Other Significant
Alternatives

E

Upon a review of the comments j
regarding the proposed rule, the z
Commission significantly modi?fied the
Rulemaking to alleviate the most ;
significant concerns of the comme$ters
while complying with the spirit of;
OSRA. The modifications to the 6

each thoroughly described in the

L P i



SUPPLEMENTARY HF&tf&T&f4 %I
rule.

fie final

This regulatory action is not a:
“major” rule under 5 U.S.C. 80

4
2).

The Commission has rweived;OMB
approval for this coaection  of i
information pursuant to tb
Reduction Act of l!Zl5. as an-&n
accordance with thr# Act,
required to display a

acontrol number. Thg
number for this col$ction  of
information is 3072~0012. ~
Relevant federal ru& that may i
duplicate, overlap, or conflict w&h the
new rule.

The Commission 1s not &ware  bf any
other federal rules @at duplicat&
overlap, or conflict with tbe ned rule
List of Subjects
46 CFR Part 510

Freight forwarden&  Mar&time  +rriers,
Reporting and recotikeep%ng
requirements, Surety bonds. :

46 CFR Part 515
Common carriers,Expo&s,  Fr ’ ght,

Freight fOrWaPdeFS,  tiaritiirte  c-d
Reports and recordkeeping

iers,

requirements, Surev bonds.
:

46 CFR Part 583
Freight, Maritimecarriers,  l& I

and recordkeeping requiremea
bonds

Under the author&y of Pub. L. i105-
258 and as discuss&  in the
the Federal Mar&in?+  Co@nis
proposes to remove $6 CFR p
46 CFR part 583 and add part
subchapter B, chapter IV, of
set forth below.

PART 510-[REMOVED]

1. Remove Part 5 10.

PART 583-[REMOIED]

2. Remove Part 58%
toSe,Rd”‘(.iseE~~~~~~~~~~~~B

OCEAN SHIPPING & FOl%EIGNi
COMMERCE.”

4. Add Part 5 15 a$ follows: i

ubpart A-General

Sec.
515 1 Scope
515.2 Definitions.
5 15.3 License: when required. 1
5 15.4 License: when hot required. ;
5 15.5 Forms and fees.

Subpart B-Eligibility and Procedure for
Lidensing

5 15 11 Basic requirements for licensing,
ellglbihty.

5 15.12 Application for license.
5 15 13 Investigation of applicants.
5 15.14 Issuance and use of license
5 15 15 Denial of license.
5 15.16 Revocation or suspension of license.
5 15.17 Application after revocation or

denial
5 15 18 Changes in organization

Subpart C-Financial Responsibility
Requirements; Claims Against Ocean
Transportation intermediaries
5 15 2 1 Financial responsibility

requirements
5 15 22 Proof of financial responsibility
515.23 Claims against an ocean

transportation intermediary.
515.24 Agent for service of process
5 15 25 Filing of oroof  of financial

responsib%ity’
515.26 Termination of financial

responsibility
515.27 Proof of compliance
Appendix A to Subpart C-Ocean

Transportation Intermediary (OTI) Bond
Form -[Form-481

Aonendix  B to SubDart  C-Ocean
1 * Transportation’Intermediary  (OTI)

Insurance Form [Form-671
Appendix C to Subpart C-Ocean

Transportation Intermediary (OTI)
Guaranty Form [Form-681

Appendix D to Subpart C-Ocean
Transportation Intermediary (OTI) Group
Bond Form [FMC-691

Subpart D-Duties and Responsibilities of
Ocean Transportation Intermediaries;
Reports to Commission
515.31 General duties
5 15 32 Freight forwarder duties.
5 15.33 Records required to be kept
515.34 Regulated Persons Index

Subpart E-Freight Forwarding Fees and
Compensation
5 15 4 1 Forwarder and principal, fees
5 15 42 Forwarder and carrier,

compensation
5 15 9 1 OMB control number assigned

pursuant to the Paperwork Reduction
Act

Authority: 5 U S C. 553,31  U.S.C. 9701; 46
U.sC XJD. 1702, 1707, 1709, 1710,1712,
1714, lii6, and 1718,21 US C 862; Pub L.
105-383. 112 Stat 3411.

Subpart A-General

g 515.1 scope.
(a) This part sets forth regulations

providing for the licensing as ocean
transportation intermediaries of persons
who wish to carry on the business of
providing intermediary services.
including the grounds and procedures
for revocation and suspension of
licenses This part also prescribes the
financial responsibility requirements
and the duties and responsibilities of
ocean transportation intermediaries, and

regulations concerning practf&
4ocean transportation intermedl3ri

with respect to common Carrie=. i
(b) Information obtained under @is

part is used to determine the i

without the proper license ma
subject to civil penalties not to
$5.500 for each such violation unl-
the violation is willfully and kno

the civil penalty may not exceed4
committed, in which case the &no

f@Y
t of

$27,500 for each
violations of the

violation shall constitute a sep&at@
violation.

5 515.2 Definitions.

The terms used in this part are i
defined as follows:

(a) Act means the Shipping Act I#
1984, as amended by the Ocean %
Shipping Reform Act of 1998 and e
Coast Guard Authorization Act of$98.

(b) Beneficial interest inclu
or interest in or right to use, enjo
profit, benefit, or receive any
either proprietary or financial, fr
whole or any part of a shipment
where such interest arises from t
financing of the shipment or by f
operation of law, or by agreement, ?
express or implied. The term “bendficial
interest” shall not include any ’
obligation in favor of an ocean =
transportation intermediary a&in _
solely by reason of the advance of9ut-
of-pocket expenses incurred in
dispatching a shipment.

1

the United States

This term does not include a sep

common c

section.
(e) Commission means the Feder@l

Maritime Commission.
(f) Common carrier means

holding itself out to the gene
to provide transportation by w
passengers or cargo between



7

States and a fareigr&ounEfy  for
compensation that:

(1) Assumes respensibiMty for%he
transportation from $he port or FlJ int of=
receipt to the port & psi&  of I
destination, and

boat, ocean tramp, hernia

agricultural commo@ities.
(i) if the common Carrier and

owner of those com&oditZes are _
owned, directly or ipdfrec&ly, byia
person primarily engaged %n  the i
marketing and distrbutio~  of Eh$se
commodities, and

(ii) only with resplect  to tiose  ;
commodities. f

(g) Compens&fon:mean% pa n$ent by
a common carrier tp a freight i3r@varder
for the performancepf services ;S
specified in 5 515.4!(c).

(h) Freight forwa@ng fe
charges billed by a eeightforw
a shipper, consignei,  sell@,  pur
or any agent thereof; far tb
performance of frei&ht forwardi*
services.

(i) Freight forwar&n~  sh
to the dispatching df ship%le
behalf of others, fn &d@r
shipment by a corn&on  c
may include, but are not
following.

(1) Ordering cargq to poft; i
(2) Preparing andkr pracessiir$  export

declarations; :
(3) Booking, arrar@ng  fm or

confirming cargo sp$ce;
j
i

(4) Preparing or p$oces*g  depry
orders or dock rece’-  ts;

x(5) Preparing and _ r pracessi&  ocean
bills of lading;

(6) Preparing or p$oces&ng  eo&ular
documents or arranding  fc@ theid
certification;

(7) Arranging for waFeh#use
(8) Arrangis  for @go
(9) Clearing shipnjents  $I act

with United States Government fxport
regulations;

(10) Preparing and/or sending i

advanced by shipp
advancing freight o#otheFmoni
credit in connectio$  with the ’
dispatching of shipeents;

(12) Coordinatin&the  m@vem
i

t of
Pshipments from ori@  Eo essel, j nd

(13) Giving expert advice to exporters
concerning letters of credit, other
documents, licenses or inspections, or
on problems germane to the cargoes’
dispatch.

(j) From the United States means
oceanborne export commerce from the
United States, its territories, or
possessions, to foreign countries.

(k) Licensee is any person licensed by
the Federal Maritime Commission as an
ocean transportation intermediary.

(1) Non-vessel-operating common
carrier services refers to the provision of
transportation by water of cargo
between the United States and a foreign
country for compensation without
operating the vessels by which the
transportation is provided, and may
include, but are not limited to, the
following.

(1) Purchasing transportation services
from a VOCC and offering such services
for resale to other persons;

(2) Payment of port-to-port or
multimodal transportation charges;

(3) Entering into affreightment
agreements with underlying shippers;

(4) Issuing bills of lading or
equivalent documents;

(5) Arranging for inland
transportation and paying for inland
freight charges on through
transportation movements,

(6) Paying lawful compensation to
ocean freight forwarders,

(7) Leasing containers; or
(8) Entering into arrangements with

origin or destination agents.
(m) Ocean common carrier means a

vessel-operating common carrier
(a‘vocc”).

(n) Ocean freight broker is an entity
which is engaged by a carrier to secure
cargo for such carrier and/or to sell or
offer for sale ocean transportation
services and which holds itself out to
the public as one who negotiates
between shipper or consignee and
carrier for the purchase, sale, conditions
and terms of transportation.

(0) Ocean transportation intermediary
means an ocean freight forwarder or a
non-vessel-operating common carrier
For the purposes of this part, the term

(1) Ocean freight forwarder means a
person that-

(i) in the United States, dispatches
shipments from the United States via a
common carrier and books or otherwise
arranges space for those shipments on
behalf of shippers; and

(ii) processes the documentation or
performs related activities incident to
those shipments; and

(2) Non-vessel-operating common
carrier [‘NVOCC’Y means a common
carrier that does not operate the vessels
by which the ocean transportation is

provided, and is a shipper in it@
relationship with an ocean comm dlI
carrier.

(p) Person includes individuals, d
corporations, partnerships and
associations existing under or

I
:

authorized by the laws of the
States or of a foreign

IJnit$l

(q)  Principal, exce
Bond Form FMC-48,
Form FMC-69, refers
consignee, seller, or pure
property, and to anyone acting
of such shipper, consignee, se1
purchaser of property, who e
services of a licensed freight fo
to facilitate the ocean transpo

(t) Shipper means:
(1) A cargo owner;
(2) The person for whose accou 4 the

ocean transportation is providea:  2
(3) The person to whom deliveryjis to

be made;

does not exceed the underlyin
carrier’s minimum charge rule. 2

(v) Special contract is a contract #or
freight forwarding services which !

S

reign commerce
es, any activity pe

ocean transportation inter
is necessary or customary in the Z
provision of transportation servic to  a
customer, but are not limited to th
following:

4

(1) For an ocean transportatidn  5
intermediary operating as a Fretghg
forwarder, the freight forwarding -5
services enumerated in S 515.2(i),  +d

(2) For an ocean transportation -
intermediary operating as a non-v+el-
operating common carrier, the fro?
vessel-operating common carriers :
services enumerated in 5515.26).  !

(x) United States includes the se era1
States, the District of Columbia, tht
Commonwealth of Puerto Rico, th&
Commonwealth of the Northern i



Marianas, and all oi$er United $tates
territories and poss&ssions.

9515.3 Licenre;  -II reqrilred.
Except as otherw$se pravided  ’ n this

part, no person in the Uniaed Stb:es may
act as an ocean tra*portation i
intermediary unless that person @olds  a
valid license issued-by the Com@ssion.
A separate license Q required f@ each

0

branch office that isseparately i
incorporated. For pprposas  of ttgs part,
a person is consider@d  to k “in the
United States” if such person is besident
in, or incorporated r$r esta&lishe# under,
the laws of the Uni@d  Sta%es  041~
persons licensed urnler  t&s patiSmay
furnish or contract I$ fur&h QC an

4transportation inter@ediary  se ces in
the United States ol;i behalf of ari
unlicensed ocean tnnsportationf
intermediary.

9 515.4 License; whrn not clqulre#.
A license is not rquired  in th#

following circumstahces:
(a) Shipper. Any person whosj

primary business isthe s&e of ;
merchandise may, witho@  a l&c

$
se,

dispatch and perfom  tiei@ fo arding
services on behalf c# its own shipments,
or on behalf of ship&rents or i
consolidated shiprt$mts  of a par&t,
subsidiary, affiliate.:or  associate@
company. Such per+* s&l1 r&receive
compensation from the conrmo&arrier
for any services rendered in con$ection
with such shipmen@

(b) Employee or bnch office of
licensed ocean tran@part@on  :
intermediary. (1) An inditiual ;
employee or uninc@poraaad  bra&h
office of a licensed $cean  @anap rtation
intermediary is not iequirbd  to 4
licensed in order to +rct  solely foq such
licensee, provided &at  such bragch
offices:

(i) Have been repqrted  te the
Commission in writing; and i

(ii) Are covered bg increased financial
responsibility in accordance  wit)
5515.21(a)(4).

(2) Each licensed pcean  tran&tation
intermediary will bq held striotl  .
responsible for the fts orbmiss

w
ns of

any of its employee* or agtmts-r dered
in connection with $he  conduct $f its
business

(c) Common can-&r.  A comm
$carrier, or agent thereof,  may pe orm

ocean freight forwarding service
without a license or@ly with res

e
Ptct to

argo carried under such  carrier%  own
bill of lading. Charas for such i
forwarding services shall be as&sed in
conformance with the carrier’s z
published tariffs.

(d) Ocean f-i&t Qrokem.  An dcean
freight broker is not required to @e

licensed to perform those services
specified in § 5 15 2(n).

(e) Federal military and civilian
household goods. Any person which
exclusively transports used household
goods and personal effects for the
account of the Department of Defense,
or for the account of the federal civilian
executive agencies shipping under the
International Household Goods Program
administered by the General Services
Administration, or both, is not subject to
the requirements of subpart B of this
part, but may be subject to other
requirements, such as alternative surety
banding, imposed by the Department of
Defense, or the General Services
Administration

J 515.5 Forms and Fees.

(a) Forms License form FMC-18 Rev ,
and financial responsibility forms FMC-
48. FMC-67, FMC-68, FMC-69 may be
obtained from the Commission’s website
at www.fmc gov. the Director, Bureau of
Tariffs, Certification and Licensing,
Federal Maritime Commission,
Washington, D C 20573, or from any of
the Commission’s area representatives

(b) Fees. All fees shall be payable by
money order, certified check, cashier’s
check, or personal check to the “Federal
Maritime Commission ” Should a
personal check not be honored when
presented for payment, the processing of
an application under this section shall
be suspended until the processing fee is
paid. In any instance where an
application has been processed in whole
or in part, the fee will not be refunded.
Such fees are

(1) Application for license as required
byS515.12(a).  $778,

(2) Application for status change or
license transfer as required by
$&515.18(a) and 515 18(b). $362; and

(3) Supplementary investigation as
required by 5 515 25(a) $224.

Subpart B-Eligibility and Procedure
for Licensing

5 515.11 Basic requirements for licensing;
eligibility.

(a) Necessary qualifications. To be
eligible for an ocean transportation
intermediary license, the applicant must
demonstrate to the Commission that:

(1) It possesses the necessary
experience, that is, its qualifying
individual has a minimum of three (3)
years experience in ocean transportation
intermediary activities in the United
States, and the necessary character to
render ocean transportation
intermediary services. A foreign NVOCC
seeking to be licensed under this part
must demonstrate that its qualifying
individual has a minimum 3 years’

experience in ocean transport&of
intermediary activities, and the 1
necessary character to render ace ’
transportation intermediary servic
and

7 ;

(2) It has obtained and filed wit ‘the
4Commission a valid bond, proof o _

insurance, or other surety in
conformance with § 515.21.

(3) An NVOCC with a tar
of financial responsibility i
April 30, 1999, may continu
as an NVOCC without the requisita
three years’ experience and will b”
provisionally licensed while the
Commission reviews its applicatio+.
Such person designated as the i
qualifying individual for a provisidnally
licensed NVOCC may not act as a f
qualifying individual for another

?
ean

transportation intermediary until i has
obtained the necessary three years?
experience in ocean transportatio*
intermediary services.

(b) Qualifying individual. The ;
following individuals must qualify@he
ap

P
licant for a license: *

1) Sole proprietorship. The app&ant
sole proprietor.

(2) Partnership. At least one oft&
active managing partners, but aJ1 4
partners must execute the applica n.

(3) Corporation. At least one of
active corporate officers.

$2

(c) AffiJiates of intermediaries.
independently qualified applicant

Ii
y

be granted a separate license to ca _ on
the business of providing ocean i
transportation intermediary servic$s
even though it is associated with, $nder
common control with, or otherwisd
related to another ocean transport on
intermediary through stock owner

a
ip

or common directors or officers, if uch
applicant submits: a separate :
application and fee, and a valid
instrument of financial responsibiti  in
the form and amount prescribed urfder
S 5 15.2 1. The qualifying individua$of
one active licensee shall not also
designated contemporaneously
qualifying individual of an appli for
another ocean transportation
intermediary license, except for a :
separately incorporated branch off@e.

(d) Common carrier. A common ;
carrier or agent thereof which mee$ the
requirements of this part may be i
licensed to dispatch shipments m

0
ng

on other than such carrier’s own b s of
lading subject to the provisions of
5515.420.

3515.12  Application for license. i
(a) Application and forms. hy :

person who wishes to obtain a li
to operate as an ocean transportat
intermediary shall submit, in du
to the Director of the Commission’d



Bureau of Tariffs, C&tff%c&ioi Ad
Licensing, a cornplaited  applicat&m
Form FMC- 18 Rev. (‘ ‘Ap@icati+  for a
License as an Oceal Tranpportafkon
Intermediary”) accopnpan$ed  by&he fee
required under S 51$.5(b). All i
applications will bdassigaed  an:
application numbed  and &ch al)plicant
will be notified of the number a.$signed
to its application. Notice of fili ’ of
such application sh&ll  be pubRs

0
7ed in

the Federal Registeq and #al
name and address af the appl
the name and addre& of the q
individual. If the applicant is a
corporation or partr$ership, the Ames of
the officers or partners thereof s$all  be
p u b l i s h e d .  -

(b)  Rejection. Any appl&atio+hich

had their applicatiohs  returned $ay
reapply for a 1icensQ  at any time i
thereafter by submiting  asnew i
application, together with the fql
ap

P
lication fee.

c) Investigation. Each qplic
$

t shall
be investigated in accordance w h
5515.13.

(d) Changes in fait. Each appl&ant
and each licensee &all  submit tq the
Commission, in du@licatei  an a nded
Form FMC- 18 Rev. $dvis&g  of
changes in the facts&tbm&ted~  i

y

~

the
original applicatior& with*  th& (30)
days after such char@e(s)  $ccur. n the
case of an applicatim  for & 1iCe ’ e, any
unreported change may d@ay t

3processing and inv*tigat@n  of e
application and ma

%
rest&  in re

it
ction

or denial of the app catiofx NEI e is
required when repo)ting  &an&e to an
application for initirll lice&se unil
section.

: er this

5 515.13 Investigatlc& of a*PI().
The Commission &hall czonduc$ an

investigation of the dpplic@nt’s :
qualifications for a Mcense. St&$
investigations may aiddreso:

(a) The accuracy ajf the &for&ion
submitted in the ap@icati@n; i

*

(b) The integrity ad financial j
esponsibility of thea h&ant; i

(c) The character Qf t e &ppklc$nt  andPR
its qualifying individual;  ad :

(d) The length and natum of tl$s
qualifying individual’s exprien@e  in
handling ocean tradportation  !
intermediary duties.

Q 515.14 issuance and use of license.
(a) Qualification necessary for

issuance. The Commission will issue a
license if it determines, as a result of its
investigation, that the applicant
possesses the necessary experience and
character to render ocean transportation
intermediary services and has filed the
required bond, insurance or other
surety.

(b) To whom issued The Commission
will issue a license only in the name of
the applicant, whether the applicant is
a sole proprietorship, a partnership, or
a corporation. A license issued to a sole
proprietor doing business under a trade
name shall be in the name of the sole
proprietor, indicating the trade name
under which the licensee will be
conducting business. Only one license
shall be issued to any applicant
regardless of the number of names
under which such applicant may be
doing business, and except as otherwise
provided in this part, such license is
limited exclusively to use by the named
licensee and shall not be transferred
without prior Commission approval to
another person.

Q 515.15 Denial of license.
If the Commission determines, as a

result of its investigation, that the
applicant:

(a) Does not possess the necessary
experience or character to render
intermediary services,

(b) Has failed to respond to any lawful
inquiry of the Commission; or

(c) Has made any materially false or
misleading statement to the Commission
in connection with its application; then,
a letter of intent to deny the application
shall be sent to the applicant by
certified U S mail or other method
reasonably calculated to provide actual
notice, stating the reason(s) why the
Commission intends to deny the
application. If the applicant submits a
written request for hearing on the
proposed denial within twenty (20) days
after receipt of notification, such
hearing shall be granted by the
Commission pursuant to its Rules of
Practice and Procedure contained in
part 502 of this chapter. Otherwise,
denial of the application will become
effective and the applicant shall be so
notified by certified U.S. mail or other
method reasonably calculated to
provide actual notice

5515.16 Revocation or suspension of
licsnse.

(a) Grounds for revocation. Except for
the automatic revocation for termination
of proof of financial responsibility
under S 5 15 26, or as provided in
§ 5 15 25(b), a license may be revoked or

suspended after notice and an
opportunity for a hearing for any the
following reasons:

(1) Violation of any provision of&he
Act, or any other statute or Comm ion
order or regulation related to c&g
on the business of an ocean f
transportation intermediary;

(2) Failure to respond to any la :1
$order or inquiry by the Commissi ;

(3) Making a materially false or 4
misleading statement to the Corn sion

din connection with an application r a
license or an amendment to an exi$ting
license:

(4) Where the Commission deter&es
that the licensee is not qualified t$
render intermediary services; or

(5) Failure to honor the license
;

financial obligations to the Corn ion.
(b) Notice of revocation. The f

Commission shall publish in the i
Federal Register a notice of each
revocation.

;

5 515.17 Application after revocatio or
denial.

4

Whenever a license has been rev@ed
or an application has been denied n
because the Commission has foun
licensee or applicant to be not qu
to render ocean transportation

4
the
fied

!
intermediary services, any further
application within 3 years of the
Commission’s notice of revocatio

5
r

denial, made by such former licen?L or
applicant or by another applicant i
employing the same qualifying $
individual or controlled by perso on

%whose conduct the Commission b d
its determination for revocation or 1
denial, shall be reviewed directly t@ the
Commission.

5 515.16 Changes in organization. I
(a) The following changes in an

existing licensee’s organization
prior approval of the Commission
application for such status chang
license transfer shall be made on
FMC- 18 Rev., filed in duplicate
the Commission’s Bureau of Tar
Certification and Licensing, and !
accompanied by the fee required

4
der

55155(b)(2):
(1) Transfer of a corporate licend to

another person: 1:
(2) Change in ownership of a sold

proprietorship;
(3) Addition of one or more partr&rs

to a licensed partnership;
(4) Any change in the business i

structure of a licensee from or to a $ole
proprietorship, partnership, or i
corporation, whether or not such c$ange
involves a change in ownership; i

or
(5) Any change in a licensee s ny

(6) Change in the identity or sta of
the designated qualifying



except as describe&in pamlgrapp (b)
and (c) of this section.

(b) Operation after  death ofs4e
proprietor. In the event the owner  of a
licensed sole proprietorship d+ied. the
licensee’s executor, administrat&,
heir(s), or assign(s) may csntinu&
operation of such pEoprietorski

4
solely

with respect to shipments for w ich the
deceased sole proprietor had
undertaken to act as an ocean

a
transportation intemediary ppr ‘uant to
the existing license, if the-deathts
reported within 30 days to the i
Commission and to all prBnci and
shippers for whom lervices  OR

‘ 3

ch
shipments are to berendeped.  T e
acceptance or solicgation  of an =other
shipments is expre@ly pr@hiblt& until
a new licensehas  biien  itied. f

5515.5(b)(2).
(c) Operation after retir*ent  ;

resignation, or death of qw@fZ *
individual. When a partn&sh@ fr
corporation has been licelised  o the
basis of the qualific@ions  of one

P
r more

of the partners or officers Lhereo, and
such qualifying ind&idua%(s)  n

%Y
onger

serve in a full-time, active capac- with
the firm, the licensee shall rep0
change to the Commission with’
days. Within the same 30-day pI

such
30

iod,
the licensee shall bnish  to the i
Commission the name(s) and de@led
intermediary experience af any ther
active managing pattner(sf or 0dcer(s)
who may qualify th(l lice&e.  Sdch
qualifying individu@(s)  must mt$et the
applicable requiretints  set fort

s

in
§ 5 15.11 (a). The licensee may c tinue
to operate as an ocean transport ion
intermediary while the Commls.#on
investigates the qua@ficat&.m
newly designated p&tner  or

(d) Incorporation @f bra
the event a licensee? vali&y
branch office becomes inmrp
separate entity, the Licensee
continue to operate such off%ze
receipt of a separate’license,
that:

(1) The separately-incorporate#  entity
applies to the Comr$ssion  for it$ own
license within ten (10) days aftef
incorporation, and

(2) While the app@cati&
the continued opera$ion d the

*
arried on as a bon&fide tiFanc

of the licensee, under its f&l
and responsibility, md na8 as a4
operation of the separately incnr@orated
entity.

(e) Acquisition of one or more i
additional licensees. In the even4 a

licensee acquires one or more additional
licensees, for the purpose of merger,
consolidation,  or control, the acquiring
licensee shall advise the Commrssion of
such change within 30 days after such
change occurs by submitting in
duplicate, an amended Form FMC-18,
Rev. No application fee is required
when reporting this change

Subpart C-Financial Responsibility
Requirements; Claims Against Ooean
Transportation intermediaries

5615.21 Financial responsibility
requirements.

(a) Form and amount. Except as
otherwise provided in this part, no
person may operate as an ocean
transportation intermediary unless that
person furnishes a bond, proof of
insurance, or other surety in a form and
amount determined by the Commission
to insure financial responsibility. The
bond, insurance or other surety covers
the transportation-related activities of
an ocean transportation intermediary
only when acting as an ocean
transportation intermediary.

(1) Any person operating in the
United States as an ocean freight
forwarder as defined by 5 515.2(o)(l)
shall furnish evidence of financial
responsibility in the amount of $50,000.

(2) Any person operating in the
United States as an NVOCC as defined
by 5 5 15 2 (0) (2) shall furnish evidence
of financial responsibility in the amount
of $75,000.

(3) Any unlicensed foreign-based
entity, not operating in the United
States as defined in S 5 15.3, providing
ocean transportation intermediary
services for transportation to or from the
United States, shall furnish evidence of
financial responsibility in the amount of
$150,000 Such foreign entity will be
held strictly responsible hereunder for
the acts or omissions of its agent in the
United States.

(4) The amount of the financial
responsibility required to be furnished
by any entity pursuant to paragraphs
(a)(l) or (a) (2) of this section shall be
increased by $10,000 for each of the
applicant’s unincorporated branch
offices

(b) Group financial responsibility.
Where a group or association of ocean
transportation intermediaries accepts
liability for an ocean transportation
intermediary’s financial responsibility
for such ocean transportation
intermediary’s transportation-related
activities under the Act, the group or
association of ocean transportation
intermediaries must file either a group
supplemental coverage bond form,
insurance form or guaranty form, clearly

identifying each ocean transp&
intermediary covered, before
ocean transportation intermed
provide ocean transportation i
intermediary services. In such ca.sQ a
group or association must establis
financial responsibility in an amo$t
equal to the lesser of the amount i
required by paragraph (a) of thb s&ion
for each member or $3,000,000  in i
ag regate.

fc) Common trade name. Wherebore
than one person operates under a f
common trade name, separate pro$  of
financial responsibility is required
covering each corporation or pers*
separately providing ocean ;

Federal milita

administered by the General
Administration, or both, is n
the requirements of subpart C of
part, but may be subject to other 1
requirements, such as alternative

ii
rety

bonding, imposed by the Depm  i t of
Defense, or the General Services i
Administration.

8 515.22 Proof of financial respoWt@y.
Prior to the date it commences *

furnishing ocean transportation
intermediary services, every ocean-
transportation intermediary shall g
establish its financial responsibili . for
the purpose of this part by one oft1e
following methods:

(a) Surety bond, by filing with t&
Commission a valid bond on Form;
FMC-48. Bonds must be issued by@
surety company found acceptable l& the
Secretary of the Treasury; ;

(b) Insurance, by filing with tie Z
Commission evidence of insuranc$on
Form FMC-67. The insurance mu9
provide coverage for damages, :
reparations or penalties arising fro

d
any

transportation-related activities u er
the Act of the insured ocean
transportation intermediary. This
evidence of financial responsibili

%shall be accompanied by: in the ca of
a financial rating, the Insurer’s finz&cial
rating on the rating organization’s i
letterhead or designated form; in t9
case of insurance provided by
Underwriters at Lloyd’s, documen  . tion
verifying membership in Lloyd‘s; 8d in
the case of insurance provided by F
surplus lines insurers, documenta n
verifying inclusion on a current “$ite
list” issued by the Non-Admitted 4
Insurers’ Information Office of the !



f f

National Associatic&  d I&&n
Commissioners. The Insurer
certify that it has s$ficient and f

rating of Class V or higher unded the
Financial Size Cate$ories of A.@ Best &

or equivlent  from an:
acceptable internatikmal  rating
or anization;

72) Underwriters at Lloyd’s; on
(3) Surplus lines hsur

current “white list” issue
Admitted Insurers’ fnforma
the National Association
Commissioners; or

(c) Guaranty, by f$ling with thd
Commission evidence  of waran!& on
Form FMC-68. The guaranty m+t
provide coverage fog damages,
reparations or penaPies arksing  $om any
transportation-related act&it&  @der
the Act of the cover)d  oceen ;
transportation intermedia@.  The
evidence of financi$l responsibi$ty
shall be accompani@  by: ln the Ease of
a financial rating, tk Guarantor’~
financial rating on t@e rating :
organization’s lette&ead  dr d& ‘nated

foform; in the case of $ guamnty p ! vided
by Underwriters at $loyd’s, I
documentation veritytng  me
Lloyd’s; and in the ease of a
provided by surplus lines-&n
documentation veri&ing fncl
current “white Iist”$issued  by t
Admitted Insurers’ &iforrnati
the National Assoc@tion  d Ins
Commissioners. Thd Guarantor must
certify that it has su$ficien$  and !
acceptable assets logated  A the
States to cover all

PjTnited

the transportation-
the covered ocean
intermediary as spqi
The guaranty must be p

(1) A Guarantor h@ving
rating of Class V or higher~un
Financial Size Cate@rbs  &f A.
Company, or equivalent fmm ani
acceptable internattinal  rating i
or anization;

92) Underwriters it Lloyd’s; ori
(3) Surplus lines insure@ narn&“N”a,a

current “white list” Iissued by t
Admitted Insurers’ hfornBstion ffice of

National Associgltion  of Ins4ance
ommissioners;  or
(d) Evidence of fi$ancfal

responsibility of thqtype providd  for
in paragraphs (a), (@ and (c)  oft
section established %rou&  and?

is
iled

with the Commissi&  by a grougor
association of ocean transportatipn

intermediaries on behalf of its members,
subject to the following condmons  and
procedures

(1) Each group or association of ocean
transportation intermediaries shall
notify the Commission of its intention to
participate in such a program and
furnish documentation as will
demonstrate its authenticity and
authoritv to reoresent  its members. such
as articles of incorporation, bylaws, etc.;

(2) Each group or association of ocean
transportation ktermediaries  shall
provide the Commission with a list
certified by its Chief Executive Officer
containing the names of those ocean
transportation intermediaries to which
it will provide coverage; the manner and
amount of existing coverage each
covered ocean transportation
intermediary has, an indication that the
existing coverage provided each ocean
transportation intermediary is provided
by a surety bond issued by a surety
company found acceptable to the
Secretary of the Treasury, or by
insurance or guaranty issued by a firm
meeting the requirements of paragraphs
(b) or (c) of this section with coverage
limits specified above in § 5 15 2 1, and
the name, address and facsimile number
of each surety, insurer or guarantor
providing coverage pursuant to this
section. Each group or association of
ocean transportation intermediaries or
its financial responsibility provider
shall notify the Commission within 30
da s of any changes to its list;

r3) The group or association shall
provide the Commission with a sample
copy of each type of existing financial
responsibility coverage used by member
ocean transportation intermediaries:

(4) Each grouo or association of ocean
transportation  mtermediaries shall be
responsible for ensuring that each
member’s financial responsibility
coverage allows for claims to be made
in the United States against the Surety,
Insurer or Guarantor for any judgment
for damages against the ocean
transportation intermediary arising from
its transportation-related activities
under the Act, or order for reparations
issued pursuant to section 11 of the Act,
or any penalty assessed against the
ocean transportation intermediary
pursuant to section 13 of the Act. Each
group or association of ocean
transportation intermediaries shall be
responsible for requiring each member
ocean transportation intermediary to
provide it with valid proof of financial
responsibility annually,

(5) Where the group or association of
ocean transportation intermediaries
determines to secure on behalf of its
members other forms of financial
responsibility, as specified by this

section, for damages, reparatto@s
%penalties not covered by a met&be .s

individual financial responsibihtyz
coverage, such additional coverag
must:

(i) Allow claims to be made in
UBeUnited States directly against the oup

or association’s Surety, Insurer or 1
Guarantor for damages against eac$
covered member ocean transpwtat$on
intermediary arising from each coufered
member ocean transportation

section 13 of the Act; and f
(ii) Be for an amount up to the ar&munt

determined in accordance with B

and
(iii) be in excess of a member’s t

individual financial responsibility!
coverage already in place; and

(6) The coverage provided by the/
group or association of ocean
transportation interme
of its members shall be provided

(i) in the case of a sur
surety company found
Secretary of the Treasu
such a surety company
69; and

(ii) in the case of insurance and j
guaranty, a firm having a finano
rating of Class V or higher under
Financial Size Categories of A.
Company or equivalent from an
acceptable international rating ’ii
organization, Underwriters at Lloyks, or
surplus line insurers named o ’
current “white list” issued by
Admitted Insurers’ Information
the National Association of Insur
Commissioners and issued by su
firms on Form FMC-67 and F
68, respectively

(e) All forms and documents for ;
establishing financial responsibili ’ of
ocean transportation intermediari 3
prescribed in this section shall be t
submitted to the Director, Bureau I$
Tariffs, Certification and Licensin@
Federal Maritime Commission, =
Washington, DC 20573. Such fad and
documents must clearly identify te
name; trade name, if any: and the h
address of each ocean transportatic@
intermediary



8 515.23 Clailss l ga@#rrh~e&t~
t r a n s p o r t a t i o n  Interm#dlary. 1

The Commission or another p@ty may
seek payment from the bond,
or other surety that is obtafned
ocean transportatiog
pursuant to this se&ion. 1

(a) Payment pursuant to Com+ission
order. If the Commijlsion  &sues $n order
for reparation pursuiant to secti&s 11 or
14 of the Act, or assesses 0 penafty
pursuant to section 13 of the Act,  a
bond, insurance, or other surety shall be
available to pay such order or e@ralty

(b) Payment pursuant to a c&n. (1)
If a party does not fBe a compla
the Commission puFsuant  to se

seeks payment under this sectlo*, it
simultaneously sha@ not@ bat%the
financial responsibffity provideaand  the
ocean transportatiol  intemedia#y of the
claim by certified m@l, re@rn r+eipt
requested. The bond, insWam%  b other
surety may be availqble to pay s@ch
claim if:

(i) The ocean tran$porta&ion :
intermediary consedts to
subject to review by’the financi
responsibility provifler;  or

;
;

(ii) The ocean transport&on  i
intermediary fails ta respond wi@in
forty-five (45) days born the datd of the
notice of the claim tb address th
validity of the claim, and fhe a
responsibility provi(ler  deems t
valid.

(2) If the parties f$l to reach a+
agreement in accord@e  with p
(b) (1) of this sectioqwithin  nin

shall not serve as depository or ;
distributor to third parties of bo
guaranty, or insurance funds in

event of any claim, judgment, or order
for reparation.

9 515.24 Agent for service of process.
(a) Every ocean transportation

intermediary not located in the United
States and every group or association of
ocean transportation intermediaries not
located in the United States which
provides financial coverage for the
financial responsibility of a member
ocean transportation  intermediary shall
designate and maintain a person in the
United States as legal agent for the
receipt of judicial and admimstrative
process, including subpoenas

(b) If the designated legal agent cannot
be served because of death, disability, or
unavailability, the Secretary, Federal
Maritime Commission, will be deemed
to be the legal agent for service of
process. Any person serving the
Secretary must also send to the ocean
transportation intermediary, or group or
association of ocean transportation
intermediaries which provide financial
coverage for the financial
responsibilities of a member ocean
transportation intermediary, by
registered mail, return receipt requested,
at its address published in its tariff, a
copy of each document served upon the
Secretary, and shall attest to that
mailing at the time service is made upon
the Secretary.

(c) Service of administrative process,
other than subpoenas, may be effected
upon the legal agent by mailing a copy
of the document to be served by
certified or registered mail, return
receipt requested Administrative
subpoenas shall be served in accordance
with S 502 134 of this chapter

(d) Designations of resident agent
under paragraphs (a) and (b) of this
section and provisions relating to
service of process under paragraph (c) of
this section shall be published in the
ocean transportation intermediary’s
tariff, when required, in accordance
with part 520 of this chapter.

(e) Every ocean transportation
intermediary using a group or
association of ocean transportation
intermediaries to cover its financial
responsibility requirement under
5 5 15.2 1 (b) shall publish the name and
address of the group or association’s
resident agent for receipt of judicial and
administrative process, including
subpoenas, in its tariff, when required,
in accordance with part 520 of this
chapter.

5 515.25 Filing of proof of financial
responsibility.

(a) Filing of proof of financial
responsibility Upon notification by the
Commission by certified U S. mail or

other method reasonably talc
provide actual notice that the
has been approved for licen
applicant shall file with the
the Commission’s Bureau
Certification and Licensin
financial responsibility in
amount prescribed in 5 5 1
shall be published until a
issued, if applicable, and proo
financial responsibility is provide$  No
license will be issued until the 1

file the requisite proof of financial 3
responsibility within two (2) yea&f
notification, the Commission will 4
consider the application to be inva@d.

(b) Branch offices. New proof of:
financial responsibility, or a rider $, the
existing proof of financial
responsibility, increasing the an-rot&t  of
the financial responsibility in
accordance with 5 5 15.2 1 (a) (4)
filed with the Commission prior
date the licensee commences o
of any branch office Failure to
to this requirement may result in
revocation of the license.

5 515.26 Termination of financial
responsibility.

No license shall remain in effect i
unless valid proof of financial :
responsibility is maintained onfil with
the Commission. Upon receipt of l!itice
of termination of such financial 1
responsibility, the Commission shr#l
notify the concerned licensee by i
certified U S. mail or other
reasonably calculated to provi
notice, at its last know
the Commission shall,
or other proceeding, re
as of the termination d
financial responsibility, unless thei
licensee shall have submitted valic$
replacement proof of financial i
responsibility before such terminat$on
date. Replacement financial
responsibility must bear an effecti
date no later than the ter
of the expiring financial

5515.27  Proof of compliance. i
(a) No common carrier may tra

l-9
art

cargo for the account of a shipper
known by the carrier to be an NV
unless the carrier has



.

the NVOCC has a ta@ a& fiQa&al
responsibility as required by @ions 8
and 19 of the Act.

(b) A common carrier CM obt& proof
of an NVOCC’s  compliance wit the
tariff and financial responsibihx
requirements by:

(1) Reviewing a copy of the ta ” ff
published by the NVOCC  and id-effect
under part 520 of t&s chapter: i

a

(2) Consulting ths CommissioQ to
verify that the NVOCC  has filed f
evidence of its financial respon~bility;
or

(3) Any other appropriate prodedure.
provided that such $rocedure  is get
forth in the carrier’s tariff. :

(c) A common car%ier that has?
employed the proc@ure  prescri)ed  in
either paragraphs (4 (1) OF (b) (2)  bf this
section shall be deetned to have

1”

et its
obligations under s&ion 10(b)  ( 1) of
the Act, unless the iommen co er
knew that such NV@CC  was notjin
compliance with the tariff and f$ancial
responsibil i ty requiiements.  j

(d) The Commissipn  will pub1 sh at
its website,  www.f&.gov,  a l&t f the
locations of aEl  car+ and cod

i

ence
tariffs, and a list of Pcean transp rtation
intermediaries who-have &xnL d the
Commission with evidence of fi$ancial
responsibility, currat  as of the l&t date
on which the list is updated. Th{
Commission will @date  this listjon  a
periodic basis.
Appendix A to Subpa@ C-~&NW iI
Transportation Intern%edfary  (On) fond
Form [Form 48]

Form FMC-48
Federal Maritime Commission

0

(“1984 Act”), 46 U.S.C. app 1702. an$if
necessary, has a valid $ariff  pub&he4
pursuant to 46 CFR pa& 5 15 and S2q and
pursuant to section 19of the 1984 A?. files
this bond with the Commission; i

Now, Therefore, Th&cond&ion  of
f

is
obligation is that the penalty  @noun of this
bond shall be avaflabl&  to pay anyj

f
gment

or any settlement mad@ pursuant to claim

under 46 CFR 5 5 15.23(b) for damages against
the Principal arising from the Principal’s
transportation-related activities or order for
reparations issued pursuant to section 11 of
the 1984 Act, 46 USC. app 1710, or any
penalty assessed against the Principal
pursuant to section 13 of the 1984 Act, 46
US C app. 1712

This bond shall mure to the benefit of any
and all persons who have obtained a
judgment or a settlement made pursuant to
a claim under 46 CFR 5 5 15.23(b) for damages
against the Principal arising from its
transportation-related activities or order of
reparation issued pursuant to section 11 of
the 1984 Act, and to the benefit of the
Federal Maritime Commission for any
penalty assessed against the Principal
pursuant to section 13 of the 1984 Act
However, the bond shall not apply to
shipments of used household goods and
personal effects for the account of the
Department of Defense or the account of
federal civilian executive agencies shipping
under the International Household Goods
Program administered by the General
Services Administration

The liability of the Surety shall not be
discharged by any payment or succession of
payments hereunder, unless and until such
payment or payments shall aggregate the
penalty of this bond, and in no event shall
the Surety’s total obligation hereunder
exceed said penalty regardless of the number
of claims or claimants.

This bond is effective the d a y  o f
and shall

contmue  m effect until discharged or
terminated as herein provided. The Principal
or the Surety may at any time terminate this
bond by written notice to the Federal
Maritime Commission at its office m
Washington, DC. Such termination shall
become effective thirty (30) days after receipt
of said notice by the Commission The Surety
shall not be liable for any transportation-
related activities of the Prmcipal  after the
expiration of the 30-day period but such
termination shall not affect the liability of the
Principal and Surety for any event occurring
prior to the date when said termination
becomes effective

The Surety consents to be sued directly in
respect of any bona fide claim owed by
Principal for damages, reparations or
penalties arising from the transportation-
related activities under the 1984 Act of
Principal m the event that such legal liability
has not been discharged by the Principal or
Surety after a claimant has obtained a final
judgment (after appeal, if any) against the
Principal from a United States Federal or
State Court of competent jurisdiction and has
complied with the procedures for collecting
on such a judgment pursuant to 46 CFR
5 515 23(b), the Federal Maritime
Commission, or where all parties and
claimants otherwise mutually consent. from
a foreign court, or where such claimant has
become entitled to payment of a specified
sum by virtue of a compromise settlement
agreement made with the Principal and/or
Surety pursuant to 46 CFR 5 515.23(b),
whereby, upon payment of the agreed sum,
the Surety is to be fully, irrevocably and
unconditionally discharged from all further

liability to such claimant: provide&
that Surety’s total obligation here&
not exceed the amount set forth in 4
5515  21, as applicable

The underwriting Surety will promp$ly
notify the Director, Bureau of Tariffs, 8
Certification and Licensing, Federal M ‘time
Commission, Washington, DC 20573.
claim(s) against this bond

$any

Signed and sealed this of; day
. !

(Please type name of signer under eacw
signature )

Individual Principal or Partner

Business Address

Individual Principal or Partner i

Busmess  Address

Individual Principal or Partner

Business Address
Trade Name, If Any

Corporate Principal

State of Incorporation
Trade Name, If Any

Business Address

BY

Title
(Affix Corporate Seal)

Corporate Surety

Business Address

BY

Title
(Affix Corporate Seal)

Appendix B to Subpart C-Ocean
Transportation Intermediary (OTI) i
Insurance Form [Form 671
Form FMC-67
Federal Maritime Commission i

Ocean Transportation Intermediary (09
Insurance $

Form Furnished as Evidence of Financi@l
Responsibility

Under 46 U.S.C. app 1718
This is to certify, that the (Name of ;

Insurance Company), (hereinafter ‘Tnst#er”)

regulations, as amended, of the Federalf
Maritime Commission, which provide I



.

compensation for dan&ges,
penalties arising from the transp
related activities of Insured. and ma&e
pursuant to the Shipfig Act of 198

b
, as

amended bv the Ocean Shi~&ne Re rm Act
of 1998 and the Coast Cuar~Au&o$zation
Act of 1998 (“1984 Act”).

Whereas, the Insure$  is or may b ome an
4OTI subject to the 1984 Act, 46 US. . app.

170 1 et seq., and the rJlles arid regt@ions  of
the Federal Maritime Comm@ion,

s
is or

may become a group o& assodlation ! OTIS,
and desires to eatablia$ finar&al I
responsibility in accotiance  farith s tion 19
of the 1984 Act, files with tha Corn$ssion
this Insurance Form ad; evidence of i$s
financial responsibilig  and euideric$  of a
financial rating for th@rsuree of Cl@ V or
higher under the Fin&&l  S&e
A.M Best & Companybr eqt&va
acceptable Internation@  rating
on such organization’t letterhe
designated form, or. inthe ca&e ofi
provided by Underwri$ers at U

Admitted Insurers’ Ini$rmati&n
National Association d Insurance
Commissioners.

iWhereas, the Insuraiace is written
compliance by the Inswed w&h s
the 1984 Act, 46 U.S.q app. L-71
rules and regulations qf the Rd
Commission relating 6 evid

be available to pay an3 judgment Q

1984Act. or order for &prratfons t
nursuant to section 11 of the a984
~J.s.c. app. 1718, or a& pen&v as&ed
against the Insured p&&ant to-see
the 1984 Act. 46 U.S.C;  ann. 1712:
however, that Insurer’4
or association of OTIS
such damages, reparat#ons  or penal
described herein as are not cover
another insurance polfcy.  gum
bond held by the OTI($) against
claim or final judgmeti has been b
that Insurer’s total obl&ation  her
not exceed the amoungper  O?I set
46CFRS515.21orth&amountnet
association of CETIs se{for+.h  in 46 c* -
S515.21 in aggregate.

Whereas, the hsurez certif&s tht *t has
sufficient and accepta@e  assert% ILloea in the
United States to cover+11  lia@hti~  r$f
Insured herein described.  this Insurahce shall

arising from the transportation-related
activrties under the 1984 Act, of Insured in
the event that such legal liability has not
been discharged by the Insured or Insurer
after a claimant has obtained a final judgment
(after appeal, if any) against the Insured from
a United States Federal or State Court of
competent jurisdiction and has complied
with the procedures for collecting on such a
judgment pursuant to 46 CFR 5 5i5 23(b). the
Federal Maritime Commission, or where all
parties and claimants otherwise mutually
consent, from a foreign court, or where such
claimant has become entitled to payment of
a specified sum by virtue of a compromrse
settlement agreement made with the Insured
and/or Insurer pursuant to 46 CFR
5 5 15 23(b), whereby, upon payment of the
agreed sum, the Insurer is to be fully,
irrevocably and unconditionally discharged
from all further liability to such claimant:
provided, however, that Insurer’s total
obligation hereunder shall not exceed the
amount per OTI set forth in 46 CFR 5 5 15 2 1
or the amount per group or association of
OTIssetforthin46CFRS51521.

The liabihty  of the Insurer shall not be
discharged by any payment or succession of
payments hereunder, unless and until such
payment or payments shall aggregate the
penalty of the Insurance in the amount per
member OTI set forth m 46 CFR 5 5 15.2 1 or
the amount per group or association of OTIS
set forth in 46 CFR B 5 15 2 1. reeardless of the
financial responsibility or lackyhereof,  or the
solvency or bankruptcy, of Insured

The insurance evidenced by this
undertaking shall be applicable only in
relation to incidents occurring on or after the
effective date and before the date termination
of this undertaking becomes effective. The
effective date of this undertaking shall be

day of,
,  a n d  s h a l l  c o n t i n u e  i n  e f f e c t  u n t i l
discharged or terminated as herein provided.
The Insured or the Insurer may at any time
terminate the Insurance by filing a notice in
writing with the Federal Maritime
Commission at its office in Washmgton, D C
Such termination shall become effective
thirty (30) days after receipt of said notice by
the Commission. The Insurer shall not be
liable for any transportation-related activities
under the 1984 Act of the Insured after the
expiration of the 30-day period but such
termination shall not affect the liability of the
Insured and Insurer for such activities
occurring prior to the date when said
termination becomes effective.

Insurer or Insured shall immediately give
notice to the Federal Maritime Commission
of all lawsuits filed, judgments rendered, and
payments made under the insurance policy

(Name of Agent)
domiciled in the United States, with offices
located m the United States, at

is hereby designated as
the Insurer’s agent for service of process for
the purposes of enforcing the Insurance
certified to herem.

If more than one insurer joins in executing
this document, that action constitutes joint
and several habihty  on the part of the
insurers.

The Insurer will promptly notify the
Director, Bureau of Tariffs, Certification and

Licensing, Federal Maritime
Washington, D C. 20573, of any cl&
against the Insurance

Signed and sealed this d& of
. 1

Signature of Official signing on behalf ’
Insurer

f
Type Name and Title of signer t

This Insurance Form has been fibd @h
the Federal Maritime Commission. ;

Appendix C to Subpart C-Ocean ’
Transportation Intermediary (OTfl G&a&y
Form [Form 681

Form FMC-68
Federal Maritime Commission

Guaranty in Respect of
Transportation Intermedi
for Damages, Reparations
from Transportation-Related
the Shipping Act of 1984, as am
Ocean Shipping Reform Act of 19
Coast Guard Authortzati

1. Whereas

ight Forwarder]) (he&i
“Applicant”) is or may become an 0
Transportation Intermediary (“OTT”)
to the Shipping Act of 1984, as amqn
the Ocean Shipping Reform Act of 1
the Coast Guard Authorization Act

the rules and regulationsbf the
Maritime Commission I”FMC”). or is mav
become a group or association of OTIs,;Bnd*
desires to establish its financial
responsibility in accordance with secti 19
of the 1984 Act, then, provided that th FMC
shall have accepted, as sufficient fort$t
purpose, the Applicant’s application, 3
supported by evidence of a 8nanciaI

international rating organization 0
rating organization’s letterhead or
form, or, in the case of Guaranty p
Underwriters at Lloyd’s, docurnen
verifying membership in Lloyd’s, or.
case of surplus lines insurers, d
verifying inclusion on a current
issued by the Non-Admitted Insurers’
Information Office of the National 5

against the Principal pursuant to secti 13
of the 1984 Act, 46 U.S.C app. 1712. $



3. The under$igned&uarai&tor  B

activities under the 1
that such legal liabili& has not b&
discharged by the Apglicant  efter ar@ such
claimant has obtaineda final&dpmlnt  (after
appeal, if any) again&the A&li&n#from  a
United States Federal or Stat& Courtbf

e

upon payment of th
Guarantor is to be fully, irrembly

F
d

unconditionally dischftrged  &om ~11~ urther
liability to such claimr@&  In the ca.s@ of a
guaranty covering the Ilability  of
association of OTIS, Guarantor’s
extends only to such &m-rages, rep
penalties described hqein as ar
by another insurance fiolicy, @I
surety bond held by the OTI(s) age
a claim or final judgm@t has been

4 The Guarantor’s Ijabflity under
Guaranty in respect toany clamant
exceed the amount of&e guarrsnty,
aggregate amount of the
u%ef this Guaranty s&all not, excce the
amount oer OTI set foth in 46 CFR 5 15.2 1
or the amount per group or associati$n  of
OTIS set forth in 46 C@R § 5 15.2 1 in ’
aggregate.

5 The Guarantor’s libility  under &is
Guaranty shall attach only in respeci$of such
activities giving rise toa cau* of r&on
against the Applicant, in respect of a#iy of its
transportation-related activitigs umd the
1984 Act, occurring aflIer the Guams has
become effective, and before the whation
date of this Guaranty,
thirty (30) days after t
FMC of notice in writ
Applicant or the G
terminate this G

written notice of cant
6 Guarantor shall npt bec&le br:

payments of any of th@dama@ss, re
$

ations
or penalties hereinbefcke  deskibd hich
arise as the result of aqy tranqportat@n-
related activities of Apglicant  after t$e
cancellation of the Guaranty, as he&n
provided, but such carrcellatinn sh not
affect the liability of the Guanrntor  f

1
the

payment of any such &m-rage& rep tions or
penalties prior to the d&e such cancellation

imit
R
or

to

reason of Applicant’s pansportationfelated
activities,  or its legal r~sponsfbihtie
the 1984 Act and the @es and re@r

P

nder
tions

of the FMC. made by Applicant whiI this

agreement is in effect, regardless of the
financial responsibility or lack thereof, or the
solvency or bankruptcy, of Applicant

8. Applicant or Guarantor shall
immediately give written notice to the FMC
of all lawsuits filed. judgments rendered, and
payments made under the Guaranty.

9 Applicant and Guarantor agree to handle
the processing and adjudication of claims by
claimants under the Guaranty established
herein in the United States, unless by mutual
consent of all parties and clarmants another
country is agreed upon Guarantor agrees to
appoint an agent for service of process in the
United States

10 This Guaranty shall be governed by the
laws m the State of _ to the extent not
mconsrstent  with the rules and regulations of
the FMC

11 This Guaranty is effective the day of

z’rn , standard time at the address of
the Guarantor as stated herein and shall
continue in force until terminated as herem
provided

12. The Guarantor hereby designates as the
Guarantor’s legal agent for service of process
domiciled in the United States
,  w i t h  o f f i c e s  l o c a t e d  i n
the United States at
for the purposes of enforcing the Guaranty
described herein

(Place and Date of Execution)

(Type Name of Guarantor)

(Type Address of Guarantor)
BY

(Signature and Title)

Appendix D to Subpart C-Ocean
Transportation Intermediary (OTI) Group
Bond Form [FMC-691
Form FMC-69
Federal Maritime Commission

Ocean Transportation Intermediary (OTI)
Group Supplemental Coverage Bond Form
(Section 19. Shipping Act of 1984, as
amended by the Ocean Shipping  Reform Act
of 1998 and the Coast Guard Authorization
Act of 1998)

w h e t h e rhndicate
NVOCC or Freight Forwarder], as Prmcipal
(hereinafter “Principal”), and

as Surety (hereinafter ‘Surety”) are held and
firmly bound unto the United States of
America m the sum of
$ for the
payment of which sum we bind ourselves,
our heirs. executors, admmrstrators,
successors and assigns, jomtly and severally

Whereas, (Principal)
operates as a group or association of OTIS in
the waterborne foreign commerce of the
United States and pursuant to section 19 of
the Shipping Act of 1984, as amended by the
Ocean Shipping Reform Act of 1998 and the
Coast Guard Authorization Act of 1998
(“1984 Act”), files this bond with the Federal
Maritime Commission,

Now, therefore, the conditions of this
obligation are that the penalty amount of this

a claim under 4
OTIS enumerate

identified OTIS’ tra
activities under the
170 1 et seq., or orde
pursuant to section
US C app. 1710, or any penalty asses.+d
pursuant to section 13 of the 1984 Act: 6
USC. app. 1712, that are not covered c the
identified OTIS’ individual insurance J
policy(ies).  guaranty(ies) or surety bon’(s).

This bond shall inure to the benefit d any
and all persons who have obtained a i
judgment or made a settlement pursu
a claim under 46 CFR § 5 15.23(b) for
against any or all of the OTIS ide&fie~@ -
Appendix A not covered by said OTIS’ 1
insurance policy(ies),  guaranty(ies)  or +trety
bond(s) arising from said OTIS’ _I
transportation-related activities under e
1984 Act, or order for reparation is&e
pursuant to section 11 of the 1984 Act&md
to the benefit of the Federal Maritime I
Commission for any penalty asse t
said OTIS pursuant to section 13
Act However, the bond shall not a
shipments of used household goods an$l
personal effects for the account of the ;
Department of Defense or the account I$
federal civilian executive agencies shi ing
under the International Household Go s
Program administered by the General
Services Administration.

i

The Surety consents to be sued c&e& in
respect of any bona fide claim owed
or all of the OTIS identified in Appe
for damages, reparations or penaltie
from the transportation-related activi
under the 1984 Act of the OTIS in the @ent
that such legal liability has not been
discharged by the OTIS or Surety
claimant has obtamed a final
appeal, if any) against the OTIS from
States Federal or State Court
Jurisdiction and has complied with
procedures for collecting on such a
pursuant to 46 CFR 5 515.23(b). the
Maritime Commission, or where aU
and claimants otherwise mutual1
from a foreign court, or where s
has become entitled to payment o
sum by virtue of a compromise
agreement made with the OTIS
pursuant to 46 CFR 5 515.23(b).
upon payment of the agreed sum,
is to be fully, irrevocably and 1
unconditionally discharged from al fu@er
liability to such claimant.

. . and$hall
continue in effect until discharged or $
terminated as herein provided. The Prir@ipal



expiration of the 30-d& period, b@
termination shall not &feet  t&e liabi
Principal and Surety il$r  any &an*
related activities of sa@ CFFIf&) oci:
prior to the date whensaid
becomes effective.

signature).

Individual Principal or Partner i

Business Address ;
$

Individual Principal of Partner i

Business Address

Individual Principal OE Partner ’

Business Address
Trade Name, if Any

Corporate Principal

Place of Incorporation

0

Trade Name, if Any

Business Address (A& Corporate *al)

BY

Title

Principal’s Agent for Service of Process
(Required if Principal is not a U S.
Corporation)

Agent’s Address

Corporate Surety

Business Address (Affix Corporate Seal)

BY

Title

Subpart D-Duties and
Responsibilities of Ocean
Transportation Intermediaries; Reports
to Commission

5 515.31 General duties.
(a) License: name and number. Each

licensee shall carry on its business only
under the name in which its license is
issued and only under its license
number as assigned by the Commission.
When the licensee’s name appears on
shipping documents, its Commission
license number shall also be included.

(b) Stationery and billing forms. The
name and license number of each
licensee shall be permanently imprinted
on the licensee’s office stationery and
billing forms. The Commission may
temporarily waive this requirement for
good cause shown if the licensee rubber
stamps or types its name and
Commission license number on all
papers and invoices concerned with any
ocean transportation intermediary
transaction.

(c) Use of license by others;
prohibition. No licensee shall permit its
license or name to be used by any
person who is not a bona fide individual
employee of the licensee
Unincorporated branch offices of the
licensee may use the license number
and name of the licensee if such branch
offices.

(1) have been reported to the
Commission in writing; and

(2) are covered by increased financial
responsibility in accordance with
S515  21(a)(4)

(d) Arrangements with ocean
transportation intermediaries whose
licenses have been revoked. Unless prior
written approval from the Commission
has been obtained, no licensee shall,
directly or indirectly:

(1) Agree to perform ocean
transportation intermediary services on
shipments as an associate,
correspondent, officer, employee, agent,
or sub-agent of any person whose
license has been revoked or suspended
pursuant to §515 16,

(2) Assist in the furtherance of any
ocean transportation intermediary
business of such person;

(3) Share forwarding fees or
compensation with any such

(4) Permit any such person, di

relative to any ocean tr
intermediary transaction.

(fl Errors and omissions of the
prmcipal  or shipper. A licensq w
reason to believe that its principal
shipper has not, with respect to a
shipment to be handled by such

4

United States, or has made a
esentation in, or omi

ion or omission, a
shall decline to participate in any I
transaction involving such do&m t
until the matter is properly and lakully
resolved.

(g) Response to requests of e
Commission. Upon the request of +y
authorized representative of the i
Commission, a 1

order of its principal or shipper
the express written authority of
principal or shipper.

(i) Accounting to principal or sh&per.
Each licensee shall account to &s
principal(s) or shipper(s) for

1

overpayments, adjustments of
reductions in rates, insurance
insurance monies received for c
proceeds of C.O.D. shipments, d
letters of credit, and any other
such principal(s) or shipper(s). 1

9 515.32 Freight forwarder duties. i
(a) Notice of shipper affI&tion.

a licensed freight forwarder is is s
$

per
or seller of goods in internatiordal z

;



commerce or affilir&dw&b  sb
$

an
entity, the licensed freight forw der
shall have the option ofz

(1) Identifying it@ as such
where applicable, Ifsting  &s
its office stationery&d b

(2) Including the folIov&n
such items:

This company is a shipper  or sell . of
goods in internationa&ommerce or

0

iaffiliated with such a~$ entity. Upon equest,
a general statement oflts bu&nes$ a ivities
and those of its afffliaf&s.  along wi

f
a

wrttten list of the names of such affi  iates,
will be provided

person responsible
services, the lfcens

ces; docwnents  a
upon request. Uporrjtht  rque
principal(s), each liaensed fre
forwarder shall pro<ide  a co
breakout of its char&s an&
of any underlying d$cumen
charges pertaining t@ the &ce
freight forwarder’s &voice.  The i
following notice sh@l appear onbach
invoice to a principril:

Upon request. we sl+ll pr
breakout of the comptients
assessed and a true co y of each
document relating to 4ese charges.

0 515.33 Recorde m4jutmd Bs

0

Each licensed fre -i_ ht fo@#v
maintain in an ord3ly and
manner, and keap crhrrent~~a
all records and book& of act
connection with its forwadin
business. These rec.&de  must f

!
ept in

the United States insuch mar-m as to
enable authorized &nmission

$
1

personnel to readily determine the
licensed freight forwarder’s cash

Subpart E-Freight Forwrt& I@& ;
and Compensation I

position, accounts receivable and
accounts payable. The licensed freight 9 515.41 Forwarder and principaf;  &.

forwarder may maintain these records in (a) Compensation or fee
licensed freight forwarder shall seither paper or electronic form, which

shall be readily available in usable form
to the Commission; the electronically
maintained records shall be no less
accessible than if they were maintained
in paper form These recordkeeping
requirements are independent of the
retention requirements of other federal
agencies. The licensed freight forwarder
must maintain the following records for
a period of five years

directly or indirectly, any
or freight forwarding fee

having a beneficial interest
shipment.

(b) Receipt for cargo. Ea
cargo issued by a licensed
forwarder shall be clearly id
“Receipt for Cargo” and be
distinguishable from a bill

(a) General financial data. A current
running account of all receipts and
disbursements, accounts receivable and
payable, and daily cash balances,
supported by appropriate books of
account, bank deposit slips, canceled
checks, and monthly reconciliation of
bank statements

(b) Types of services by shipment. A
separate file shall be maintained for
each shipment Each file shall include a
copy of each document prepared,
processed, or obtained by the licensee,
including each invoice for any service
arranged by the licensee and performed
by others, with respect to such
shipment.

(c) Receipts and disbursements by
shipment. A record of all sums received
and/or disbursed by the licensee for
services rendered and out-of-pocket
expenses advanced in connection with
each shipment, including specific dates
and amounts

(d) Special contracts. A true copy, or
if oral, a true and complete
memorandum, of every special
arrangement or contract between a
licensed freight forwarder and a
principal, or modification or
cancellation thereof. Bona fide shippers
shall also have access to such records
upon reasonable request

§ 515.34 Regulated Persons Index.

The Regulated Persons Index is a
database containing the names,
addresses, phone/fax numbers and
financial responsibility information,
where applicable, of Commission-
regulated entities. The database may be
purchased for $84 by contacting Bureau
of Tariffs, Certification and Licensing,
Federal Maritime Commission,
Washington, DC 20573 Contact
information is listed on the
Commission’s website  at www.fmc.gov.

(c) Special contracts. To
that special arrangements or c

equal terms to other shippers si
situated

(e) In-plant arrangements. A lic+sed
freight forwarder
employee or emp SeS
of its principal as
rendered to such

(1) The in-plant forwarder

details concerning the procureme
maintenance or sharing of office
facilities, personnel, furnishin@, ’
equipment and supplies; descrbe

the licensee’s employee(s) to be
g

1
powers of supervision or overs@ht f

5
exercised by the principal; and de ’ il all
procedures for the administration$
management of in-plant arrangeme&
between the parties; and

(2) The arrangement is not an
for a payment or other unlawful
to the principal.



5 515.42 Forwarder ind catHer;  [
compensation.

(a) Disclosure of principal. T&
identity of the shipper  must al

3
ys be

disclosed in the shipper identi ation
box on the bill of Ming.  The fi
freight forwarder’s 6ame may a
with the name of the shipper, bdt the
forwarder must be klentified as @he
shipper’s a ent.

(b) CertikatIon r&quireP  for :
compensation. A c&mon  cami ’ may
pay compensation 6 a lic&nsed eight
forwarder only pur$uant  &I such!
common carrier’s t&if?  previsiojs.
Where a common c&Tier’s  tarfff;
provides for the paganent  of -

n shall
be paid on any shiptnent  brwa ed on

der has
provided a written eertifieation )s
prescribed in paragraph  (c) of tgs
section and the shipper hw been
disclosed on the bilJ  of 1aBfng  ad
provided for in parwaph  (a) bf #his
section. The commqn
entitled to rely on s$ch
unless it knows thaI! the certific
incorrect. The common c%rrier  s&all
retain such certifications for a p@iod of
five (5) years.

(c) Form of certifkation.  Wher&  a
licensed freight for@arder is entitled to
compensation, the forwarder sh&l
provide the commoC car&r  wit! a
signed certification which in&c@es that
the forwarder has p&formed  the!
required services tksat ent&le it t!
compensation. The !equired ;
certification may btz.placed  on oQe copy
of the relevant bill af lading, a sqmmary
statement from the @warder,  th&
forwarder’s campenbation  invoide,  or as
an endorsement on ihe cafiier’s  :
compensation check. Each forw ’

4
der

shall retain evidencf!  in its ship ent
files that the forwader,  in face. &as
performed the requfied seNices  :
enumerated on the eertifieation. &he
certification shall r&d as follow@

The undersigned h%eby  ceptifies t)lat
neither it nor any holc#ng company, 1
subsidiary, affiliate, oscer, &rector.fagent  or

executive of the undersigned has a beneficial
interest in this shipment, that it is the holder
of valid FMC License No , Issued by the
Federal Maritime Commission and has
performed the followmg services

(1) Engaged, booked, secured, reserved, or
contracted directly with the carrier or its
agent for space aboard a vessel or confirmed
the availability of that space, and

(2) Prepared and processed the ocean bill
of lading.  dock receipt, or other similar
document with respect to the shipment.

(d) Compensation pursuant to tariff
provisions. No licensed freight
forwarder, or employee thereof, shall
accept compensation from a common
carrier which is different from that
specifically provided for in the carrier’s
effective tariff(s). No conference or
group of common carriers shall deny in
the export commerce of the United
States compensation to an ocean freight
forwarder or limit that compensation, as
provided for by section 19 (e) (4) of the
Act and 46 CFR part 535.

(e) Electronic data interchange. A
licensed freight forwarder may own,
operate, or otherwise maintain or
supervise an electronic data
interchange-based computer system in
its forwarding business, however, the
forwarder must directly perform value-
added services as described in
paragraph (c) of this section in order to
be entitled to carrier compensation

(f) Compensation; services performed
by underlying carrier, exemptions No
licensed freight forwarder shall charge
or collect compensation in the event the
underlying common carrier, or its agent,
has, at the request of such forwarder,
performed any of the forwarding
services set forth in 5 5 15.2 (i), unless
such carrier or agent is also a licensed
freight forwarder, or unless no other
licensed freight forwarder is willing and
able to perform such services.

(g) Duplicative compensation. A
common carrier shall not pay
compensation for the services described
in paragraph (c) of this section more
than once on the same shipment

(h) Non-vessel-operating common
carriers; compensation. (1) A licensee

operating as an NVOCC and a
forwarder, or a person related
may collect compensation when,
only when, the following certifi
made together with the certificat
required under paragraph (c) of th$
section:

The undersigned certifies that neith ’ it
0nor any related person has issued a bil of

lading or otherwise undertaken comm&
carrier responsibility as a non-vessel- !
operating common carrier for the ocea&
transportation of the shipment covered@y
this bill of lading.

(2) Whenever a person acts in td
capacity of an NVOCC as to any z
shipment, such person shall not
compensation, nor shall any und
ocean common carrier pay
compensation to such person, for &ch
shipment.

(i) Compensation; b
A licensed freight forwarder m
receive compensation
carrier with respect to
which the forwarder h
interest or with respec
in which any holding company, 1
subsidiary, affiliate, officer, direct z ,
agent, or executive of such forwar$r
has a beneficial interest.

.8 515.91 OMB control number
pursuant to the Paperwork Red

The Commission has received O&4B
approval for this collection of g
information pursuant to the Pape ark

tReduction Act of 1995, as amende . In
accordance with that Act, agencies$are
required to display a currently val#i
control number. The valid control f
number for this collection of -
information is 3072-0012. By the i
Commission.*
Bryant L. VanJSrakle,
Secretary
[FR Dot 99-5263 Filed 3-5-99; 8:45 a&]
BILLING CODE 6730+X-P

* Commissioner Moran voted nay on s 5 1 i.2 1 (a)
and 515 41(e)(l)


