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DUTIE$S FOR OCEAN TRANSPORTATI ON | NTERVEDI ARl ES
Federal Maritine Conm ssion.
Final rule and interimfinal rule.

The Federal Maritinme Conmm ssion adds new regul ati ons

establishing |licensing and financial responsibility

requi rements for ocean transportation internediaries in
accordance with the Shipping Act of 1984, as nodified by
Public Law 105-258 (The GCcean Shipping Reform Act of
1998) and section 424 of Public Law 105-383 (The Coast
Quard Authorization Act of 1998). As part of this rule,

we are adopting as an interimfinal rule a provision that

all ows foreign non-vessel -operating conmon carriers the
opportunity to seek a license wunder the Iicensing
requi rements of this part.

This rule is effective May 1, 1999.

Submt conmments on the interim final rule on or before
[In t date fifteen (15) days after date of publication

n_the FEDERAL REG STER].

Address comments concerning the interimfinal rule to:

Bryant L. VanBrakle, Secretary
Federal Maritime Comm ssion
800 North Capitol Street, N W
Washi ngton, D.C 20573- 0001
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FOR FURTHER | NFORVATI ON CONTACT:
Austin L. Schmtt, Director
Bureau of Tariffs, Certification and Licensing
Federal Maritime Conmm ssion
800 North Capitol Street, N W
Washi ngton, D.C. 20573- 0001
(202) 523-5796
Thomas Panebi anco, General Counsel
Federal Maritime Comm ssion
800 North Capitol St., N W
Washi ngton, D.C. 20573- 0001
(202) 523-5740

SUPPLEMENTARY INFORMATION:

On Decenber 22, 1998, the Federal Maritine Conmm ssion (“EMC”
or "Commi ssion") published a proposed rule to add new regul ati ons
at 46 CFR part 515 to inpl enment changes nade by the Ccean Shi pping
Reform Act of 1998 ("OSRA"), Pub. L. 105-258, 112 Stat. 1902, to
the Shipping Act of 1984 ("1984 Act"), 46 U S . C app. § 1701 et
seqg., relating to ocean freight forwarders and non-vessel -operating
common carriers (“NVOCCs”). 63 FR 70710-70727, Decenber 22, 1998.
In addition, the Conmi ssion renoves existing parts 510 and 583.
Finally, under the Conmmission' s restructuring of its rules, the new
part 515 will be included in subchapter B of chapter 1V, 46 CFR

The Conmission received 28 comments on this proceeding from
US Traffic Service, Cargo Brokers International, Inc. ("Cargo
Brokers"); GCouncil of European and Japanese National Shipowners’
Associ ations (“CENSA”); Effective Tariff Managenment Corporation

("ETM'); EuroAmerica Group Inc.; D TTGQ North Anerican Van Lines,

Inc. t/a North Anerican International (“NAI”); D.J. Powers Co.,
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Inc.; Ccean World Lines, Inc. ("OA"); Kenper |nsurance Conpani es;
New York/New Jersey Foreign Freight Forwarders and Brokers
Associ ation (“NY/NJFFFBA”); American Surety Association and
I nt ercargo | nsurance Conpany (“ASA/Intercargo”); Nat i onal
Industrial Transportation League ("NITL"); GCcean Carrier Wrking
G oup Agreement ("OCOWG'); International Association of NVOCCs
("1 ANVOCC') ;5 Airborne Express;' National Customs Brokers &
Forwarders Association of America, Inc. ("NCBFAA"); Worldlink
Logistics, Inc. and Wrldlink International, 1Inc. (collectively
"Worldlink"); Charter Container Line; Yellow Corporation on behal f
of its subsidiary YCS, Anerican International Freight Association
and Transportation Intermedi aries Association (“AIFA/TIA”);
Di stribution-Publications, Inc. ("DPI"); British Association of
Renovers; National Association of Transportation Internediaries
("NATI"); C.A. Shea & Company, Inc.; dad Freight Int’l Inc.;
Direct Container Line, Inc. (“DCL”); and Anerican President Lines,
Ltd. and APL Co., Pte Ltd. ("APL").
LICENSING REQUIREMENTS

OSRA applies the requirenents of section 19 of the 1984 Act to
all "ocean transportation internmediaries" ("OTlIs") in the United
St at es. An OTl neans an ocean freight forwarder or an NVOCC as

those ternms are defined by the 1984 Act. OSRA requires that all

"Alrborne Express adopts in full the coments of the | ANVOCC
and, therefore, wll not be referenced further.
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OTIs in the United States be l|icensed by the Conm ssion. The
legislative history of OSRA directs the Conm ssion to determne
"when foreign-based entities conducting business in the United
States are to be considered persons in the United States" for
purposes of the licensing requirenents of section 19 of the 1984
Act. S. Rep. No. 105-61, 105th Cong., 1st Sess., at 31 (1997)
("Report™)

The proposed rule offered for coment two alternative
definitions of "in the United States" for purposes of the |icensing
requirements of this part. The Conmm ssion received 17 comments
addressing this issue. D.J. Powers, Yellow, NY/ NJFFFBA, NCBFAA,
and OAL support the first option presented by the Conmm ssion, which
woul d require that foreign-based OTIs use only licensed OTIs in the
United States. D.J. Powers notes that it seldom encounters an
agent who "sinply processes bills of |ading" and does not perform
at least sone sales activities if not nore. Yellow nmintains that
this alternative is the nost fair and equitable, and it wll [evel
t he pl ayi ng field and i ncrease conpetition, which is
"unquestionably the primary goal" of OSRA. OAL suggests |icensing
all 0TIs and then equalizing the bond anounts of foreign and U. S
entities. NY/ NJFFFBA states that under this alternative, foreign-
based OTIs should not have to secure a higher anount of financial
responsibility because their agents wll also be licensed and

bonded and further that no data support the higher anounts of
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financial respansibility. NCBFAA nai ntains that this approach is
too narrow but at |east gives recognition to the "in the United
St at es" | anguage.

Charter, DPI, NTL, AIFA/TIA, NATI, and APL support the
second, less restrictive definition of "in the United States."
Charter asserts that it would be logical to draw the distinction in
the licensing requirenment based on physical presence in the United
States since Congress contenplated that sone OTIs would not be
l'i censed. DPI favors this approach because the first option would
be too expensive and many foreign OTIs use agents in the United

States who are not OTIs thenselves. N TL supports this alternative

because it appears to establish a nore reasonable boundary to the

scope of the licensing requirement and would be nore consistent
with the deregulatory purposes of OSRA Simlarly, AFATIA
believes that this option is nore in line wth Congressional
intent, but supports § 515.21(a)(4), which holds foreign-based OTIs
responsible for the acts or omssions of their agents. In
contrast, DPl does not support § 515.21(a) (4) because it inposes
too nuch regulation over NVOCCs operating outside the United
States. NAT1 maintains that the first approach is restrictive and
woul d unnecessarily prohibit existing business arrangenents from
conti nui ng. APL al so suggests that the Conmm ssion give foreign
OTIs Wth mnimal contacts in the United States the option of

becoming |licensed, so that they can performtheir own services in
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the United States and reduce costs and increase quality control.
In addition, APL asserts that sone foreign OTIs may find the higher
anount of financial responsibility too high and would rather be
licensed and furnish the lesser financial responsibility required
of those 0OTIs in the United States.

CENSA and ASA/Intercargo support either option. In the event
the Conm ssion adopts option two, ASA/Intercargo suggests that the
Commi ssion provide guidance to the public as to what constitutes
"mnimal" services as opposed to a "full spectrunt of OTl services.
The Commi ssion is reluctant to set forth a rigid standard for when
an entity is operating as a freight forwarder or an NVOCC,
particularly in light of the innovations and technol ogi cal advances
made in the industry. Therefore, we refer to our discussion of
this issue in the Notice of Proposed Rul emaking, 63 Fed. Reg. at

70710 (1998), especially pertaining to In Re: The Inpact of Mdern

-— =
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Technol oav on the Custons and Practices of the Frei ght Forwarding

I ndustrv - Petition for Rulemaking: Oder Denving Petition for

Rul emeki nu _or Declaratory O der, 28 S.RR 418 (1998), and

Activities, Filing Practices and Carrier Status of Containerships,

Ilnc., 9 F.MC. 56 (1965).

DCL urges the Conm ssion to reconsider the third alternative
which it rejected at its neeting of Decenber 9, 1998, which would
have licensed any OTl providing services to or from the United

States through an agent physically present in the United States.
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DCL believes that all NVOCCs, whether foreign or donestic, should
be licensed, and maintains that nothing in the |egislative history
precludes this approach. Rather, DCL asserts that the Conm ssion's
overvaluation of the significance of the "in the United States”
[imtation should give way to the interpretation that allows the
greatest fairness to those entities conpeting wth wunlicensed
NVOCCs. In addition, DCL argues, this approach would strengthen
the Conmi ssion's enforcenent capabilities with respect to foreign
entities who elude Commi ssion regulation. Simlarly, dad Freight
supports licensing foreign freight forwarders to lead to better
enf or cenent .

| ANVOCC and Worldlink also support the definition the
Conmi ssion rejected, maintaining that Congress intended that only
“certain" foreign OTIs would not be licensed, and therefore, sone
foreign OTIs would be |icensed. Congress could have limted the
licensing requirenments as it has for freight forwarders, to NVOCCs
engaged only in the U S, export trade, but did not; thus, | ANVOCC
and Worldlink argue that Congress intended the "in the United
States"” phrase to enconpass foreign-based NVOCCs that participate
inthe US. foreign commerce. Mreover, they assert that Congress
gave the Comm ssion broad discretion to rely on its experience and
expertise to determine what it nmeans to be "in the United States”
in regulating the NVOCC industry. Both suggest a nodified

definition of "in the United States" conbining both alternatives.
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Wrldlink submts that without a broad definition of "in the United
States, ” “unscrupulous, unlicensed foreign NVOCCs could continually
di srupt shipping markets by engaging in msdescription or rebate
schenes" and, therefore, proposes the following definition to
provi de the broadest possible |icensing coverage:

For purposes of this part, a person is considered to be
"in the United States" if such person is incorporated in,

resident in, or established under the laws of the United
States, or otherwi se maintains a physical presence in the
United States. Such indicia of physical presence may
include, but are not linmted to, whether the person holds
a taxpayer identification nunber, holds or is legally
reauired to obtain a state or |ocal business |icense, or
maintains a mailing address in the United States. Only
persons |icensed under this part may furnish or contract

to furnish ocean transportation internediary services in
the United States on behalf of an wunlicensed ocean
transportation intermediary.

| ANVOCC believes that the licensing requirenent should be
broad enough to cover all NVOCCs, whether based in the United
States or foreign countries, that provide a significant anount of
ocean transportation services in the United States, and it proposes
the sane definition suggested by Wrldlink. |ANVOCC al so suggests
defining "in the United States" to coincide with the jurisdictiona
reach of United States courts as foll ows:

For purposes of this part, a person is considered to be

"in the United States" if such person is resident in or

i ncorporated or established under the laws of the United

States or would be subject to jurisdiction in the courts

of the United States for any of its ocean transportation

intermediary activities in United States conmerce.

In addition, IANVOCC notes that if the Comm ssion is concerned

about unfairly reaching certain foreign-based NVOCCs who have only

W

T

e

PRI e e,



- 9 -
mnimal contacts in the United States, it could limt the
definition in the follow ng manner:

Provided that any person handling only occasional or an

i nsubstantial volume of shipnments in United States trades

as an ocean transportation internediary shall not be

considered to be "in the United States" for |icensing

pur poses.

EuroBAmerica, DITTO and ETM object to the requirenent that
NvVOCCs be licensed at all, because it represents an increased
regul atory burden. However, the requirenent that OTIs be |icensed
is statutorily inposed and cannot be waived by the Commi ssion. In
a simlar vein, NAT1l objects to the definition of "shipper" in
proposed § 515.2(s) and prefers the previous definition. However ,
this definition is statutory and cannot be changed. This section
has been redesignated as § 515.2(t).

The Conm ssion adopts the first proposed definition of what is

considered to be in the United States® for the licensing

requi rements of this part. Thus, after the first two sentences, §
515.3 is revised to read:
For purposes of this part, a person is considered to be
"in the United States” if such person is resident in, or
i ncorporated or established under, the laws of the United
St at es. Only persons licensed under this part may
furnish or contract to furnish ocean transportation
intermediary services in the United States on behal f of
an unlicensed ocean transportation internediary.
The Conmm ssion agrees with the comments that this approach is the
nost fair and equitable. W believe it is a good step towards

leveling the playing field between OTIs in the United States who

0 B ST e
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are within the Conm ssion's jurisdictional reach and those who are
outside of that reach. Moreover, this definition will increase
conpetition, consistent with the intent of OSRA

The Commission believes that this alternative provides foreign
NVOCCs greater flexibility by presenting them with two options.
First, a foreign NVOCC could use an independently |icensed agent in
the United States, in which event the agent would establish its own
financial responsibility and the foreign NVOCC would be required to
secure the higher anount of financial responsibility applicable to
unlicensed OTIs pursuant to § 515.21(a)(3). Alternatively, a
foreign NVOCC could choose to set up its operations in this country
for licensing purposes in accordance with § 515.3 and establish
financial responsibility applicable to OTIs in the United States.

This alternative accommobdates the suggestion of sonme comenters

that foreign NVOCCs be permitted to seek to becone |icensed under

this part.

The Commission intends that the appropriate instrunent
financial responsibility is available to pay off on clains or
j udgnents agai nst an OTl. Under current practice, the instrunent
of financial responsibility is obtained in the nane of the entity
issuing the bill of lading and publishing the tariff. Thus, the
licensee nmust be the entity on the bill of lading, tariff and
instrunent of financial responsibility in order to ensure that the

financial responsibility covers the shipnents handled on the bil

¥ DIRRE ORI 1L 1



- 11 -
of | ading. For exanple, "ABC Freight Hong Kong" handl es shipnents
fromthe Far East inbound to the United States, and wants to obtain
a |icense, and thus establish a lower anmount of financia
responsibility. Therefore, it sets up an unincorporated office
that is resident in the United States (see § 515.3). W woul d not
consider this unincorporated office to be a separate branch office
subject to additional |Ilicensing and financial responsibility

requi rements of this part. However, in the event that the |icensee

seeks to establish other branch offices in addition to its primary’

United States office, those other offices would be subject to the
licensing and financial responsibility requirenents applicable to
separately incorporated and unincorporated branch offices.

W have |limted the option of a foreign entity becom ng
licensed under this part to NVOCCs, and not freight forwarders
because an "ocean freight forwarder"” is defined in § 515.2(0) (1) as
a person who dispatches shipnents "from the United States.”
Moreover, a freight forwarder has a fiduciary relationship with its
customer, and a foreign freight forwarder, by its very nature,
woul d be performng services for its custoners in a foreign country
beyond the reach of the Conm ssion. Because this alternative to
all ow foreign NVOCCs to seek to beconme |icensed under this part was
not included in the proposed rule, interested parties wll have the
opportunity to comment on it, although it will go into effect as an

interimfinal rule.
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Section 515.11 provides that to be eligible for an OrT
l'icense, an applicant nust possess the necessary experience, that
is, that its qualifying individual has three years' experience in
providing OTl activities in the United States and the necessary
character to render ocean transportation intermediary services.
This provision had been applicable only to freight forwarders under
46 CFR § 510. 11. To effectuate the alternative outlined above to
all ow foreign NVOCCs the opportunity to becone |icensed under this
part, we have anended § 515.11(a) (1) by adding the follow ng
provi sion:

Foreign NVOCCs seeking to be licensed under this part

nmust denonstrate that the qualifying individual has a

mnimum 3 years'  experience in ocean transportation

intermediary activities and the necessary character to

render ocean transportation internediary services.
This revision renoves the "in the United States"” restriction on the
experience requirenent, which we believe wll better assist those
foreign NVOCCs who seek to obtain a license under this part. W
al so seek comment on this nodification because it was not included
in the proposed rule. However, it wll go into effect as an
interimfinal rule.

NCBFAA supports applying the licensing requirenents in §
515.11 to all Orls, including those only operating as NVOCCs.
NCBFAA notes that this requirenent is "one of the Comm ssion's tine

proven nethods for nmaking sure that entities providing OIl services

are qualified by character and experience to conduct business in
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the United States.”™ NCBFAA further requests that the Conmm ssion
specifically affirmthe principle that a qualifying individual is
permtted to be a corporate officer of nore than a single conpany.
Proposed § 515.11(c), which was nodeled after 46 CFR § 510.11(c),
provides that "the qualifying individual of one active |icensee
shall not also be designated contenporaneously as the qualifying
individual of an applicant for another ocean transportation
internediary license.” Thus, as proposed, an individual could be
a qualifying individual for an wunincorporated, and therefore
unlicensed, branch office, but separate |icensees would not be
permtted to have the sane qualifying individual sinmultaneously.
The Conm ssion recognizes NCBFAA’s position that nany OTIs are
relatively small conpanies which provide forwarding and NVOCC
services through separate corporate entities, and affirns that a
person may be a qualifying individual for nore than one conpany.
To that end, we have added in the final rule a qualifying phrase at
the end of the above referenced sentence of § 515.11(c) that states
"except for a separately incorporated branch office." Thus,
separately incorporated branch offices will be permtted to have
the sane qualifying individuals for |icensing requirenents.

NCBFAA, OA and NY/NJFFFBA urge that existing |icensees be
able to keep their current |icense nunbers, both because of the
additional cost involved in printing new stationery with a new

nunber, as well as because many forwarders are justifiably proud of
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their long period of service in the industry and of being anongst
the Comm ssion's first |licensees. The Conmi ssion recogni zes these
reasons and will ensure that existing |icensees keep their current
i cense nunbers. The Conmi ssion will issue new |icenses which
i ndi cate whether an entity is operating as a freight forwarder, as

an NVOCC, or both, as requested by several comenters, and wll

maintain the current license nunbers for existing |icensees.
Because the Commission will be inundated with |icense applications
on May 1, 1999, all licensees wll have 90 days from the date of

receipt of the new license to conply with the requirenents of §
515.31(b) of this part, if applicable. Simlarly, existing freight
forwarders will not be required to pay an additional |icense fee,
a concern raised by dad Freight and NCBFAA.

U S Traffic Service argues that OTIs who perform services
exclusively for affiliated carriers should not have to be |icensed
and instead proposes that these entities establish financial
responsibility simlar to unincorporated branch offices. Wrldlink
al so opposes § 515.3 (existing 46 CFR § 510.3), which requires that

separately incorporated branch offices be licensed, arguing that it

assunmes that the branch offices will be outside of the control of
the licensee. However, the Comm ssion declines to adopt these
suggesti ons. As many of the commenters have noted, and as we
considered with reference to the qualifying individual issue

di scussed above, many entities choose to becone separately
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incorporated for a variety of business or tax reasons. If separate
incorporations were allowed to post financial responsibility at a
lower anount in conjunction with another entity, the separate
incorporation would, in effect, be limting its liability to
$10,000. It would be nmore difficult for a claimant to pierce the
corporate veil and attenpt to go after the assets of the "parent."
This probl em does not occur with the unincorporated branch offices,
because in that scenario, the unincorporated branch office is, by
definition, established by, maintained by, or under the control of

the |icensee.

The Commission proposed that any NVOCC with a tariff and.

evidence of its financial responsibility in effect as of the date
of publication of the proposed rule in the Federal Register,
Decenber 22, 1998, would be permitted to continue operating wthout
the requisite three years' experience and character requirenent.
DITTO and DPlI criticize this date as being unfair to those NvVOCCs
who had conplied with Comm ssion regulations for becom ng an NVOCC,
but had not yet conpleted the process. DPI provided a list of
entities who were either waiting the thirty days for their tariffs
to becone effective or had filed evidence of financi a
responsibility with the Conm ssion but had not yet filed a tariff.
DI TTO and DPlI suggested cut-off dates of January 30 and February 7,
1999, respectively. The Commission originally proposed the

Decenber 22, 1998 date because it seened the |least arbitrary of any
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given date and had a nexus to the rul emaki ng process. However, in
view of the coments, any NVOCC with a tariff and financial
responsibility in effect as of April 30, 1999 (the final day prior
to the effectiveness of the OSRA anendnents) will be permtted to
continue operating without the requisite three years' experience
and character requirenent; provided, however, that no individual
may act as a qualifying individual for another conmpany wi thout the
necessary experience. In addition, all NvOoCCs nust submt
applications for a license by May 1, 1999.

EXEMPTION FROM LICENSING REQUIREMENT

The Conmmi ssion proposed to exenpt from its licensing
requi rements any person which exclusively transports used househol d
goods and personal effects for the account of the Departnent of
Defense ("DOD') or under the International Household Goods Program
adm ni stered by the General Services Admnistration ("GSA') . No
coments were received on this proposal, and accordingly, §°
515.4(e) will go into effect as proposed.

FINANCIAL RESPONSIBILITY REQUIREMENTS

The Commi ssion proposed to define transportation-related
activities, proposed § 515.2(v), to include all of the freight
forwarding activities in proposed § 515.2(i), as well as other
enunerated activities, including sone specified in the Report.
Kenper, ASA/Intercargo, APL, D.J. Powers, Charter, Yellow, DPI,

NY/ NDFFFBA, | ANVOCC, NCBFAA, NATI, Wrldlink and OAL conmment ed on.
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t he proposed definition.

At the outset, many comenters conpl ained that the definition
blurs the distinction between freight forwarders and NVOCCs.
NY/NJFFFBA notes that by conbining freight forwarder services wth
NVOCC services, the Conmm ssion has ignored Congressional intent to
keep these entities separate. To that end, OAL proposes that the
Conmmi ssion promulgate a new section for "NVOCC services" that
parallels the "freight forwarder services" section.

The majority of commenters conplain that the proposed
definition was a |ist of damages rather than activities engaged in
by OTls. In particular, the commenters object to including |oss or
conversion of cargo (even though that item was in the Report),
cargo damage and delay of shipnment in any definition. Kenper and
ASA/ Intercargo point out that these itenms conflict wth the
Carriage of CGoods by Sea Act ("COGSA'"), 46 U.S.C. app. §§ 1300-
1315, and assert that if the Comm ssion adopts the definition as

proposed, it nust clarify that the definition does not deprive OTIs

and financial responsibility providers of their right to assert-

defenses and limtations of liability consistent with COGSA and
common | aw.

ASA/Intercargo States that holding NVOCCs liable for "breach
of fiduciary responsibility" inputes to NVOCCs a duty where one
does not exist. Mbreover, ASA/Intercargo, NY/NJFFFBA and OA

assert that "service contract obligations of an NVOCC, as a

Wi
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shi pper" nmust be renoved from the |list. Al though the Report
specifies that a bond or ot her i nstrument of financia
responsibility covers an NVOCC’s service contract obligations, the
commenters contend that at the tine the Report was drafted NVOCCs
woul d have been allowed to enter service contracts as carriers,
and, therefore, the Report has been superceded and that |anguage is
no | onger bi nding.

The comrenters offer varied suggestions as to what would be a
viable definition of "transportation-related activities," ranging
from a mninmalist approach to an exclusive, limted |ist. NAT1
proposes that the definition be renoved entirely and instead
mai ntains that what constitutes transportation-related activities
shoul d be determined on a case-by-case basis. |ANVOCC asserts that
the proposed definition is both too narrow, in that it tries to
capture each potential claimant, and too broad, by defining causes
of action which may not exist under statutory or commbn |aw
| nst ead, | ANVOCC recommends that the Comm ssion adopt a nore
flexible approach and focus on the necessary and custonary
activities performed by NVOCCs in the course of providing
transportation services to their custoners. Such an approach,
| ANVOCC avers, would better accomopbdate the evolving nature of
NVOCC activities in the future.

Yel | ow and Worl dlink al so suggest a definition which is broad

enough to cover all activities performed by OTls, but which cannot
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be construed to cover matters beyond the OTI’s control:

Any activity perforned by an ocean transportation

intermediary that is necessary or customary in the

provision of transportation services to custoners.

Simlarly, NCBFAA favors a general statenent that inforns parties
that the instrunment of financial responsibility is available to
satisfy judgnents for a broad range of transportation-related
l[iabilities, not just those resulting from a violation of the
Shi ppi ng Act. In the alternative, NCBFAA suggests a caveat be
added to the proposed list indicating that the list is intended to
[imt future di sputes bet ween cl ai mants and financia
responsibility providers but is not a finding that o0TIs are
obligated to performthe |isted services.

Charter suggests the following itens should be included in a
definition: leasing containers, contracting for space on vessels,
entering into arrangenents with origin or destination agents, and
engagi ng truckers, consolidators or warehouses. APL states that
"paynent of ocean freight charges” should be renoved from the
proposed definition because it is too restrictive and does not
recogni ze the range of services that OTIs provide, and should be
replaced with "paynent of port-to-port or nultinodal transportation
charges. "

On the other end of the spectrum D.J. Powers wants a linmted
definition of what constitutes "transportation-rel atedactivities."

Simlarly, Kenper argues that the Comm ssion was directed to issue

Wk
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a definition to "restrict coverage under the bond" and fails to do
so with the qualifying statenment that the definition "includes but
is not limted to" the enunerated activities. As such, Kenper
offers the followi ng definition of NVOCC services:

Non- vessel -onerating common carrier services refers to
the provision of carriage by water of cargo between the
United States and a foreign country for conpensation
Wi t hout operating the vessels by which the transportation
is provided, which may include but are not limted to the
fol | ow ng:

(1) the purchase of transportation services froma VOCC
and offering such services for resale to the NVOCC’s
shi pper - cust oner s;

(2) the remtting of |awful conpensation to ocean freight

f orwar der s;
(3) the arrangenent of inland transportation and the
payment  of inland freight char ges for t hr ough

transportati on novenents as defined by the Act;

(4 the assunption of responsibility for the safe
transportation of cargo shipnments by reasonabl e dispatch
(5) the issuance of bills of Jlading or equivalent
docunents; and/or

(6) the entering of affreightnent agreenents wth
under | yi ng shi ppers.

ASA/Intercargo proposes a simlar definition of non-vessel-
operating conmon carrier services:

(1) assuming responsibility for the safe transportation
of cargo shipnments by reasonabl e dispatch

(2) purchasing transportation services from a VOCC and
of fering such services for resale to other persons;

(3) entering into affreightnent agreenments with
under | yi ng shi ppers;

(4 1issuing bills of lading or equivalent docunents;

(5) arranging for inland transportation and paying for
inland freight charges on through transportation
novenents as defined by the Act; or

(6) paying |awful conpensation to ocean freight
f orwar ders.

Both Kenper and ASA/Intercargo suggest that the Conm ssion
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adopt the proposed definition of NVOCC services, or a nodified
ver si on, and then define transportation-related activities as
including, but not limted to, the freight forwarding services in
§ 515.2(i), and limted to the enunerated NVOCC services.

ASA/ I ntercargo, Kenper and D.J. Powers are the only conmenters
that advocate a restrictive definition. Indeed, Kenper argues that
the Commssion "was directed to issue a definition to restrict

coverage under the bond to the transportation-related activities

arising out of an OTI’s responsibility as an ocean carrier; namely"

provi ding ocean transportation services." Further, Kenper asserts
that “[{bly not including an exclusive list of ‘transportation-
related activities' that are covered by the surety bond, the very
point of having a definition of 'transportation-related activities
is moot and ineffective in avoiding unnecessary litigation over
what is 'transportation-related."’

The Commission finds the coments very helpful. The
Commission is aware that although they are subsunmed under the
unbrell a of "ocean transportation internediaries,” the individua
definitions of "ocean freight forwarder"” and "NVOCC," and in fact

the distinctive activities performed by the individual entities

remain intact fromthe 1984 Act. Therefore, the Conm ssion adopts.

a definition of "NVOCC services" and a revised definition of
"transportation-related activities" culled from the comenters’

suggestions.
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The definition of non-vessel - operati ng common  carrier
services, at § 515.2(1), will be as follows:

Non-vessel-operating conmon carrier services refers to

the provision of transportation by water of cargo between

the United States and a foreign country for conpensation

wi t hout operating the vessels by which the transportation

is provided, and may include, but are not linmted to, the
fol | ow ng:

(1) purchasing transportation services from a VOCC and

of fering such services for resale to other persons;

(2) paynent of port-to-port or nultinodal transportation
char ges;

(3) entering into affreightnent agreenments w th underlying
shi ppers;

(4) issuing bills of lading or equival ent docunents;

(5) arranging for inland transportation and paying for
inland freight charges on through transportation
novenent s;

(6) paying |awful conpensation to ocean freight forwarders;
(7) leasing containers; or

(8) entering into arrangements wth origin or destination
agents.

The definition of transportation-rel ated activities,
redesi gnated § 515.2(w), wll be revised to read as foll ows:

Transportation-related activities which are covered by
the financial responsibility obtained pursuant to this
part include, to the extent involved in the foreign
commrerce of the United States, any activity perfornmed by
an ocean transportation internmediary that is necessary or
customary in the provision of transportation services to
a custonmer, but are not limted to the follow ng:

(1) for an ocean transportation internediary operating as
a freight forwarder, the freight forwarding services
enunerated in § 515.2(i), and

(2) for an ocean transportation internediary operating as
a non-vessel -operating conmon carrier, the non-vessel-
operating comon carrier services enunerated in §
515.2(1).

The Comm ssion does not, however, agree that it was directed

to fornulate a restrictive definition. Rather, the Report sinply
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directs the Commi ssion to define transportation-related activities.
and gives as exanples a fewitens that are covered by the financial,
responsibility, including liabilities from service contract
obligations, judgnents and clainms resulting from|oss or conversion
of cargo, negligence or conplicity of the bonded entity, and
nonper f ormance of services. In particular, we do not adopt the
position advocated by ASA/Intercargo, NY/ NJFFFBA, and OMA that
"service contract obligations of an NVOCC, as a shipper" should not
be covered by an OIl's financial responsibility. In fact, courts
have recognized that danmages arising from service contract

obligations are covered by an OIl's financial responsibility and

Congress did not intend to change this. See P & 0 Containers v.

Anerican Motorists Ins. Co., No. CV-96-5828, 1997 U. S. Dist. LEX S

5522 (C.D. Cal. April 15, 1997), and P_& O Containers, Ltd. V.

Anerican Mtorists Ins. Co., 96 Cv. 8244(JFK), 1998 W. 146229

(S.D.N.Y. March 25, 1998). Moreover, the revised definitions
should satisfy the comenters’ concerns that the proposed
definition conflicted wth COGSA.

The point of defining what is considered “transportation-
related activities" is to ensure that the instrunent of financial
responsibility is used to pay for clains arising out of an OTI’s
transportation-rel ated activities. To that end, in the
suppl enentary information to the Notice of Proposed Rul emaking in

this proceeding, the Comm ssion reaffirmed this principle stating
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that “someone who operates as an OIl also provides non-QTl
services, those services would not be covered by the bond, surety
or other insurance.” 63 FR at 70711. Further, we stated that
prior to paying a judgnent, "the financial responsibility provider
may inquire into the subject matter of the judgnment to ensure that
it is for danages <covered by the instrunment of financial
responsibility - i.e. that it arises from transportation-rel ated
activities.” Id. W enbrace the approach advocated by | ANVOCC
that too narrow a definition "does not allow for future growth and
dynam sm of the NVOCC i ndustry . . . . the activities they perform
as NvOoCCs will evolve, which could lead to new types of clains
which shoul d be, but are not, covered by this [proposed]
definition."

In a simlar vein, ASA/lntercargo objects to the Conm ssion's
use of the phrase "transportation-related Iliabilities" jn §s
515.22(b) and (c). In view of the changes to the definition of
"transportation-related activities,” we anend the |anguage in §§
515.22(b) and (c) to read "damages arising from transportation-
related activities."

Clains aaainst an OTI's financial responsibilitv

The Conm ssion has al so proposed, at § 515.23, new procedures
for pursuing clains against the bond, insurance or other surety of
an Ol . Any party may seek an order for reparation at the

Conmi ssion pursuant to sections 11 or 14 of the 1984 Act, in which
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event the bond, insurance or other surety shall be available to'
pay. Al ternatively, where a clai mant seeks relief in an
appropriate court, the clainmant shall attenpt to resolve its claim
with the financial responsibility provider prior to seeking paynent
on any judgnent it has obtained or will obtain.

The bulk of the comments received on this issue are from
ASA/ I ntercargo and Kenper. At the outset, ASA/Intercargo asserts
that the supplenmentary information pertaining to the financial
responsibility of OTIs is inconplete and inconsistent with the
Congressional intent of OSRA because the Senate Report on which it
relies was witten prior to the final version of OSRA The
suppl enentary information states that the financial responsibility
shall be available to pay for damages suffered by ocean conmon
carriers, shippers and others injured by the OTl. ASA/Intercargo
wants the Commission to qualify "others"” by adding "who enployed
the services of the Orl." Leaving "others" undef i ned,
ASA/ Intercargo naintains, would subject the surety to any claim
whether or not that party had privity of contract or any
relationship to the cargo novenent. The Comm ssion declines to
limt "others" as sought. The |anguage about which ASA/Intercargo
conplains is ta-ken directly fromthe Report and we find no support
for such a limtation. Rather, we note that during the |egislative
process, the objective as to what is covered by the financial

responsi bility obtained under this part has renai ned consistent.
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Section 515.23(b) sets forth an alternative claim procedure
whi ch provides that upon a claimant's notification of its claimto
the financial responsibility provider, the financial responsibility
provi der and clainmant can settle the claimwth the OTI’s consent,
or, if the OIl fails to respond to the notice of the claimwthin
45 days, the financial responsibility provider and clainmnt can
settle the claim on their own. If, however, the parties fail to
reach agreenment within ninety (90) days, then the bond, insurance
or other surety shall be available to pay any judgnment for danages
to the extent they arise from the transportation-related activities
of the QrIl.

OCOWG argues that the Comm ssion has proposed procedural
requi rements which unduly interfere with the ability of carriers
and others to recover damages they have incurred. OCOWG asserts
that there is nothing in OSRA or its legislative history which
requires a party to take additional steps prior to executing a
judgenent it has lawfully obtained, but rather avers that Congress
was concerned that sureties be given adequate notice before they
were required to pay on a claim against an OIl. I ndeed, by
interfering wwth a final judgnent, proposed § 515.23(b) is said to
be wunconstitutional under the "vested rights doctrine.,, OCOWG
proposes to revise § 515.23(b) as foll ows:

If a party does not file a conplaint with the Conm ssion

pursuant to section 11 of the Act, but otherw se seeks to

pursue a claim against an ocean transportation
internediary bond, insurance or other surety for danmages
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arising from its transportation related activities, it

may conmmence  suit before a court of conpet ent

jurisdiction, namng as parties both the financial

responsibility provider and the ocean transportation

i ntermedi ary.

In contrast, NCBFAA believes § 515.23 is a positive change,
but recomends that regardl ess of whether a party intends to pursue
a claimwith the Commssion or a court of law, it should first be
required to make a denmand directly with the OIl. Simlarly, NAT1
supports the possibility of a settlenment between the clainmant and
the financial responsibility provider, but wants to ensure that
valid notification is established to prevent any abuse where notice
is not received by the surety. DI TTO conpl ains that 90 days is an
insufficient amount of tinme in which to properly research and
process a claim

Simlarly, ASA/Intercargo and Kenper contend that while the
Commi ssion may not have the ability to restrict a claimant's
judicial access, it has the duty and the authority to require a
claimant to notify both the OIl and the surety upon the filing of
a conplaint against an OInl. ASA/Intercargo insists that the rules
must provide for tinmely notice of clainms, tinely submssion of
information necessary to evaluate a claim and notice of any
request to enter a judgnent. Kenper argues that a claimant nust
first seek to settle a claim and objects to the proviso in §

515.23(b) that prior to seeking paynent on a judanent the clai mant

shall seek to resolve its claimwth the financial responsibility

o
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provi der. Kenper argues that this |anguage negates the intent of
CSRA, which Kenper asserts is to require that the parties seek to
settle a claim before obtaining a judgnent.

The Commission does not have the authority to limt or prevent
a claimant from seeking judicial access prior to pursuing a
settlenmsntwiththe financial responsibility provider, particularly
where such restrictions could prevent claimants from filing their
actions within a statute of Ilimtations. However, under the
express language of section 19 (b) (2) (C) of OSRA, the Conm ssion may
require the claimant to seek a settlement with the financial
responsibility provider prior to enforcing any judgnent it has
obtained or will obtain against the OIl; the statute provides that
the financial responsibility provider has a "reasonable period of
time,, within which to resolve the claim

Moreover, even if the Comm ssion were to require in its rules

that a clai mant make a demand on the Ol and financial-

responsibility provider prior to seeking relief in an appropriate

court, or notify the financial responsibility provider when such a

lawsuit is initiated, the Conmm ssion could not provide for any-

recourse if the claimant failed to conply. The Conmi ssion cannot
nullify a valid court judgnent. Moreover, inposing such an onerous
burden on claimants woul d defeat the purpose of the |egislation.

As the sureties frequently point out, the purpose of establishing

an alternative claimprocedure is to protect the interests of the
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claimants, OTIs and the financial responsibility providers; this
objective would not be served by renoving the availability of the
financial responsibility from claimnts who are unfamliar with the
instant Conmission regulations at the tine they seek judicial
recourse. The approach we have proposed acconplishes this goal in
a balanced nmanner by ensuring that financial responsibility:
provi ders have a reasonable period of time within which to engage
in a limted review of a judgnent, regardless of when it was
obt ai ned, before being obligated to nake paynent. Mor eover, this
procedure does not add extra steps as OCWs argues, but rather just
provides the financial responsibility provider sufficient tine
within which to review a judgnent for scope and finality.
ASA/Intercargo and Kenper argue that section 19(b)(2)(C of
CSRA was intended to protect sureties against inproperly entered
default judgnents. They also argue that Congress did not restrict
the sureties, ability to contest default judgnents and assert that
"as a matter of suretyship law, sureties have the right to deny
clainms based on judgnents which are void, to review a claim for
fraud or collusion, and in the case of default judgnents, to
inquire into the nerits of the judgment to determ ne whether it was-
pr oper. " Further, they state that naking a default judgnent
absolutely binding on a surety represents a change in existing.

suretyship |aw. As a consequence, ASA/lntercargo wants an express

recognition in the rules that the sureties retain their right to-
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refuse to pay an invalid judgnment, suggesting a nodification which
indicates the Conmission is not restricting a surety's comon |aw
rights to review, inquire into the nmerits, or deny coverage of a
claim Alternatively, Kenper suggests a nodification to the rule
requiring sureties to pay only if a claim was contested and its
validity determined on the nerits.

The Comm ssion declines to adopt these suggestions, as to do
so would vitiate the intent of OSRA The legislation is not
l[imted to providing relief to claimants only where judgnents are
contested; mnmany clains against foreign, defunct, or unscrupul ous
NVOCCs are in fact wuncontested. W expect that financial
responsibility providers wll take these factors into account
during the underwiting process. Simlarly, OSRA’s reliance on
court judgnents as determ native does not envision that a financial
responsibility provider's obligations may be averted should the
financial responsibility provider decide to proclaim a judgnent
i nval i d. OSRA’s only caveat on the financial responsibility

provider's requirement to pay is in section 19(b)(3) - that the

damages clained arise from the OTI’s transportation-related

activities.

Moreover, § 67(c) of the Restatement (Third) of Suretyship and
Quaranty, upon which ASA/lIntercargo and Kenper rely, is not
definitive as to this issue. A though the coment to that section

states
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the probative significance of a judgnent obtained by
confession, default, or the like is nmuch less than that

of a judgnent after trial on the nmerits. . . . Thus, a
judgnent against the principal obligor obtained by
default, ~confession or the like does not create a

presunption in favor of the principal obligor's liability
in the subsequent action by the obligee against the
secondary obligor; rather such a judgnent is evidence
only of its rendition,

Rest atenent (Third) of Suretyship and Guaranty § 67, cm. c (1996),

the analysis further explains that

Cases vary widely on this point. Some hold that a
default judgnent is conclusive as to the liability of the
secondar yobl i gor. (citation omtted). Ohers hold that
a default judgnment is prima facie evidence of the
secondary obligor's liability. (citation omtted).
Still others hold a default judgnent is inadmssible
agai nst the secondary obligor. (citation omtted).

Restatenent (Third) of Suretyship and CQuaranty § 67, cnt. c,
reporter's note c¢ (1996). Because suretyship |aw does not
guarantee to sureties the right to deny or limt liability in cases
of a default judgnent, we decline to adopt such an approach here as
advocated by the sureties, especially where the statute suggests no
such approach

Proposed § 515. 23(b) provi des t hat t he financi al
responsibility provider shall pay a judgnent for danages obtained
in an appropriate court ordinarily within ten (10) days. Bot h
ASAl I ntercargo and Kenper want this rule to clearly state that
paynent need not occur until after a final judgnent. In addition
both comenters assert that 10 days is insufficient time to review

a judgnent and suggest thirty (30) days as nore appropriate.
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Moreover, both object to the provision that paynent shall be nade-
"without inquiring into the validity of the claim,, Bot h ar gue
that the Report |anguage stating "the surety conpany would be
expected to pay the judgnent fromthe bond funds, w thout requiring
further evidence of bills of lading or other docunentation going to
the validity, rather than the subject matter of the claim” is no
| onger valid because OSRA was anended to account for the sureties'
interests after the Report was witten, and thus this |anguage
vi ol ates the mandate of section 19(b)(2) (C. Further, they contend
that this |anguage does not recognize the sureties' right to refuse
paynent for void judgnents. In particular, both argue that the
Conm ssion cannot require a surety to seek to vacate a void
judgnent in order to deny liability under its bond. ASA/Intercargo
points out that sureties are not ordinarily parties to cases
against OTIs and do not necessarily have the right to seek to
vacate a judgnent in such an action.
Section 515.23(b) provides 90 days during which tinme the
financial responsibility provider nmay review a claim and attenpt to

reach a settlenment with the claimnt, regardless of whether the

clai mant has sought or will seek a court judgnent; this procedure
applies in either event. (See OSRA sections 19(b)(2)(B) and (Q)).
Paynent of damages is due after 90 days. As ASA/Intercargo’s

suggestion in this regard is well taken, the Conm ssion has anended

this provision to clarify that paynent under section 19(b)(2)(C
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need not be made until after a judgment is final. Under the
proposed procedure, the financial responsibility provider would
have at |east one hundred (100) days before it is required to pay
any judgment or claim W believe that ordinarily this would be
sufficient time to research, review and process a claim W
recogni ze, however, that occasions nmay arise in which the 90-day
negotiation period does not produce a settlenent, and a judgment
obtai ned after that period may raise jssues not considered upon
review of the original claim Hence, the Conm ssion anends the
proposed rule to provide that paynent nust be made within 30,

rather that 10, days of receipt of a final judgnent.

Moreover, § 515.23 provides that ordinarilv, the financial
responsi bility provider shall pay the judgnment within 10 (now 30)
days. Wiile the Conmi ssion would intend to report occasions of
del i nquent or non-conplying surety conpanies to the United States
Departnment of the Treasury for appropriate action, it recognizes
that on occasion, extraordinary circunstances may exist in which
the good faith processing of a judgnment nmay take nore than the
prescribed period. To that end, the Conmi ssion had provided anple
periods of time in which the financial responsibility providers may
review their rights and options regarding the judgment and take
such action as may be available to them W recognize that these
options may vary by jurisdiction, and the Comm ssion does not

endeavor to assess the likelihood that a financial responsibility
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provider will successfully vacate (or effect a vacation through an
Orl) a judgnent where there are issues of service or other
procedural or substantive questions. The Commission's role is
sinmply to provide a procedure that incorporates adequate tinme for
the providers to take such action as is available to them \here
however, a final judgnent stands, the statute clearly provides that
the bond, insurance or other surety "shall be available to pay any
j udgnent for damages, , against an OTl arising from its
transportation-related activities (section 19(b) (2){C)) (emphasis
added), and that the judgnent "may not be enforced except to the
extent that the damages clainmed arise from, these activities.
(Section 19(b) (3)).
Fi nanci al respansibility anounts

In proposed § 515.21, the Conmm ssion proposes to establish a
range of financial responsibility requirenents comensurate wth
the scope of the activities conducted by the different OTIs and the
past fitness of OTIs in the performance of internediary services.
Report at 31-32. Thus, OTIs operating as freight forwarders in the

United St at es woul d be required to establish fi nanci a

responsi bility in the anmount of $50,000; OTIs operating as NVOCCs.

in the United States in the anount of $75,000; and OTIs operating-

as both freight forwarders and NVOCCs in the United States woul d be
required to establish financial responsibility in the anount of

$100, 000. Unlicensed foreign-based entities that provide OrT

gt TR AT | TR Y

[ R R TR ]

el bl i S



- 35 -

services for transportation to or fromthe United States, but are

T AR v o

not operating "in the United States,, as defined in proposed §:

515.3, would be required to establish financial responsibility in
t he anount of $150, 000. G oups or associations of 0OTIs would be
able to provide financial responsibility for their nenbers with the
maxi mum aggregate anmount of $3,000,000.

At the outset, the Conm ssion received coments relating to
its proposal that an OTl operating as both freight forwarder and an
NVOCC in the United States could obtain a single instrunent of
financial responsibility in the armount of $100, 000. Al FA/ TI A
points out that this proposal unfairly favors those entities who
have conbined their freight forwarder and NVOCC operations into a
singl e conmpany for no apparent reason. ASA/Intercargo and Kenper
submt that while this type of financial responsibility may reduce
the premumfor an OTl, it actually offers no other benefits, but
in fact, would be risky for the OIl. For exanple, ASA/Intercargo
points out that if an NVOCC’s coverage were cancelled, this would
also result in cancellation of the freight forwarder portion of the
cover age. In addition, ASA/Intercargo contends, w thout expressly

defined limts of coverage, the Comm ssion would be increasing the

penal ty anpunt to $100,000, from $50,000 for freight forwarders and.

$75,000 for NVOCCs. Further, ASA/Intercargo maintains that in the
event that conpeting clainms from both freight forwarders and NVOCCs

are made against a bond, the surety would have difficulty
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determ ning how the bond shoul d be divided.

The Comm ssion recognizes the problens presented by its
proposal . W did not intend to create the appearance in favor of
OTIs wWith joint operations. Nor did we anticipate the potentia
dual cancellation of the financial responsibility coverage. &as a
consequence, in the final rule we are renoving the joint coverage
proposal, and instead, OTIs operating in the United States as both
freight forwarders and NVOCCs wll continue to secure separate
instrunments of financial responsibility for their distinct
operations. Thus, proposed § 515.21(a)(3) is renoved, and proposed
§§ 515.21(a)(4) and (a)(5) are redesignated as §§ 515.21(a)(3) and
(a) (4). Moreover, even with respect to individual instrunents of
financial responsibility, the financial responsibility providers
are now, and will continue to be, faced with the situation where
there are multiple clains on an OTI’s financial responsibility.
The providers will continue to be required to fairly apportion the
amount to address the clains presented.

Wth respect to the anmount of financial responsibility
required under this section, OCWs states that it supports the
Commi ssion proposal increasing the required |evels of financial
responsibility, in light of the Conmssion's recognition that an
i ncreasi ng nunber of NVOCCs have gone bankrupt or changed conpany
nanes to avoid their responsibilities. Simlarly, CENSA believes

that the proposed anmounts are consistent with applicable statutory
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requi rements. Yellow supports the proposed anmounts for those OTIs
operating in the United States, but recommends that the anmount for
foreign OTIs be raised to $250,000, "to nore accurately reflect the
risk involved with these entities.,, Yellow maintains that foreign
entities are generally beyond the reach of US. law, requiring
navigation of the "often protectionist shoals of foreign |aws,,,
such that recovery inposes very significant costs not associated
with donestic QOTIs.

NCBFAA asserts that the proposed anounts for those OTIs:
operating in the United States are too high and could present
financial burdens for smaller conpanies. Further, NCBFAA does not.
believe that the higher anounts wll protect the public from-
unscrupul ous operators who then subject their custoners to:
carriers' lien clains and simlar problens. Conver sel y, NCBFAA
supports a higher amount for foreign, unlicensed OIls. Noting that
Commi ssion press releases indicating its settlenments with foreign
NVOCCs are in multiples of $150,000 and given Conmi ssion experience:;
with these entities, NCBFAA argues that the $150,000 proposedii
amount is rather nmodest. Simlarly, |ANVOCC proposes a m ni mum of:
$300, 000, per haps  higher, and further suggests  subjecting
unlicensed NVOCCs to a branch office requirenent simlar to that,
for U S -based NVOCCs. D.J. Powers also supports the proposed
amount for foreign OTIs and advocates requiring an additional

amount per branch office, sinmilar to the US. requirenent, or-
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perhaps a per country increase. In contrast, D.J. Powers finds the
proposed anounts applicable to licensed OTIs too high and opines
that the cost would be prohibitive for small conpanies. VWorldlink
believes that the financial responsibility requirenment proposed for
unlicensed, foreign OTIs is too low Arguing that the Conm ssion
should ensure that no legitimate claim against these entities
should go unpaid, Wrldlink submts that an anmount |ess than
$1,000,000 would be insufficient.

AIFA/TIA urges the Conmssion to reconsider the proposed
anounts, arguing that they are not supported by adequate facts or
dat a. AIFA/TIA contends that "high bond anmounts penalize snal
conpani es and create barriers to entry that limt conpetition,,, and
further that some of these conpanies "may have to pledge
collateral,, for the increased amounts. AIFA/TIA notes that these
proposed expenses may not have been budgeted by a nunber of snal
conpanies. OA also states that the increased amounts for foreign
OTIs are not substanti ated. ONL suggests instead that adopting a
broad definition of "in the United States,, for |icensing purposes
and equalizing the bond anounts between foreign and donestic
entities is the only way to achieve a proper bal ance between the
l'icensing requirenments inmposed by Congress and the circunmvention of
U.S. law enjoyed by foreign conpanies. Simlarly, NY/ NJFFFBA
opines that rather than increasing financial responsibility

requirenents for foreign OTls, the Conm ssion should instead adopt
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the broader definition of "in the United States" to protect the
integrity of the OIl process conpletely. NY/ NJFFFBA furt her.
asserts that the Commssion failed to follow its Congressional
mandate to determne the difference in potential for clains against
unlicensed and licensed OIls, and as such, nust justify the

difference wth historical or ot her reliable data Dbefore

i mpl enenting differing anmounts of financial responsibility. The

British Association of Renpbvers argues that inposition of the

hi gher guarantee on foreign NVOCCs is discrimnatory and would be-

unfair to small volune entities who woul d have trouble neeting the
requirenments.
NITL states that it understands and appreciates the

Conmmi ssion's concern which would justify the proposed increases

but suggests that the increases would appear to inpose substantial

additional costs on many snall business. NI TL further notes that
while shippers and carriers are likely to benefit from the
i ncreased anounts, they could restrict new conpanies from entering
the OTl business and cause others to leave; thus N TL suggests
i mposi ng nore nodest increases.

Direct Container Line stresses that the Conmssion did not
support the "apparent expectation"” that the higher level of
financial responsibility would result in increased enforcenent
action against unscrupul ous foreign-based entities. Simlarly,

Charter contends that the increased amounts wll only serve to-
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puni sh the | aw abi di ng NvVOCCs, benefitting nobody but the insurance
conpani es. dad Freight also lanents the increased financial
responsibility requirenents and would rather see stepped up
enforcenment to ensure conpliance with the licensing and financia
responsibility requirenents.

The Conm ssion adopts in the final rule the anobunts of
financial respansibility set forth in the proposed rule, with the-:
exception of the joint $100,000 |evel previously discussed. e
believe that these anobunts are consistent with the obligations
undertaken by 0OTIs and will better serve the shipping public, whom
they are designed to protect and conpensate for damage. Moreover
t hese anobunts are an accurate reflection of the intent of OSRA to
require OTIs to establish financial responsibility comensurate
with the scope of their duties.

In response to coments that these ampunts could pose a burden

on small businesses, we believe that the burden of securing

addi tional financial responsibility, as nore fully detailed in the"

Regul atory Flexibility Analysis discussed, infra, is outweighed by-

the benefit to the shipping public. The estimated burden per
individual entity is not such that it will preclude from entering

or remaining in the industry, those OTIs who are capable of

satisfying their obligations, which was the goal of the NvoOCC-

bondi ng requirenent when it originated in 1990. See 136 Cong. Rec

E2210 (January 28, 1990) (statement of Rep. Jones). Mreover, when
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NVOCC bonds were inplenented in 1990, Congressman Jones indicated
that the $50,000 level was a starting point, which anmount the'

Conmi ssion has not raised since that tine. Id. Additionally, we

have set forth provisions in the interim portion of this rulemaking

allowng for the licensing of foreign NVOCCs, whose financial
responsibility would, as a consequence, be at the |ower $75, 000~
amount. Therefore, § 515.21 is adopted as proposed, subject to the
nodi fication relating to the $100,000 |evel discussed earlier
Wth respect to branch offices, APL contends that the
requi rement that OTIs increase their financial responsibility by
$10,000 per wunincorporated branch office is unwarranted and
counterintuitive. APL asserts that there is no logical correlation
between the nunber of branch offices an OIl nmaintains and its
propensity to default on its obligations. APL further points out
that it has been a frequent critic of foreign governnental
requi renents which appear protectionist in nature. The provisions
to which APL objects are carried over from existing freight
forwarder rules. The Comm ssion did not specifically solicit
comment on this issue, and is reluctant to address APL's suggestion
wi t hout its having been nore fully addressed by industry
comment ers. Therefore, Dbecause consideration of branch office
financial responsibility obligations is not necessary to the
i mpl enentation -of OSRA, the existing rules will not be anmended in

this regard.
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ASA/Intercargo proposes amending § 515.21(b), relating to the

anmount of financial responsibility required by groups, to read "In

such cases a group or association nust establish financia

responsibility -in an anmount egqual to the lesser of the anount

required by paragraph (a) of this section for each nenber or
$3,000,000 in the aggregate.” W adopt this suggestion in order
to clarify that groups with few nenbers nmay establish an aggregate
anount |less than $3,000,000. This should also address DI TTO s
objection that the $3,000,000 amount wll allow clains to be
i nfl at ed. This anount refers to group bonds, the limts of
liability under which are the same as if the financial
responsibility were secured individually.

AsSA/Intercargo also suggests anmending § 515.22(d)(5) as
fol |l ows:

515.22 - Proof of financial responsibility

(d) (5) (ii) he _for an ampunt up to the anount determ ned
in accordance with § 515.21(b), takina into account a
nenber's individual financial responsibility coverage
alreadv_if place. In the event of a claim against a
group bondl, the bond nust be replenished up to the
ori gi nal amount of coverage within 30 days of paynent of
the claim and

(ii1) be in excess of a nmenber's individual financial
responsibility coverage alreadv in place; and

ASA/Intercargo contends that these changes are necessary
because the financial responsibility requirenents have already been
set forth in § 515.21. This section contenplates supplenenta
coverage and the suggested |anguage clarifies that the suppl enental

anount all ows the nmenber to aggregate coverage to neet the required
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limt. Mor eover, the amendnent clearly indicates that an
individual's primary coverage is its other financial responsibility

already in place and the supplenental coverage is available after

the primary coverage has been exhausted. The Conmi ssion believes-

ASA/Intercargo’s  suggestions have merit and  adopts t hem

accordi ngly. Finally, the Conmm ssion adopts ASA/Intercargo’s-

suggestion that with respect to group bond form FMC-69, it is nore'
appropriate to use "Appendix A' to set forth the maximumlimts of
liability for each nmenber OTl and in the aggregate.

Proof of Conpliance

Section 10(b) (11) of the 1984 Act prohibits a common carrier
from transporting cargo for an NVOCC unless that common carrier has
det er m ned t hat the NVOCC has a tariff and financial
responsibility. In order to aid the common carriers in conplying
with this section, the Commi ssion proposed in § 515.27(d) to
publish at its website a list of the location of all carrier and

conference tariffs and a list of OTIs who have furnished evidence

of financial responsibility. The Conm ssion specifically requested’

coments on this issue, and as none were received, the proposed
| anguage is carried forward in the final rule.

Conpliance with higher bond anounts

In accordance with § 515.21, all OTIs will need to provide
increased financial responsibility by May 1, 1999. C. A Shea, an

i nsurance broker who currently adm nisters over five hundred (500)
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bonds filed with the Comm ssion, and NY/NJFFFBA contend that there
is insufficient tinme, between March 1, 1999 and May 1, 1999, in
which to obtain underwiting approval to execute increased
financial responsibility in accordance with the new regul ations.
NY/ NJFFFBA suggests that OTIs be allowed to continue to operate if
they provide the Commssion with proof that they have tinely
applied for the increased financial responsibility. C A  Shea
requests that the Comm ssion "phase in the replacenent of the
exi sting bonds over a period of time, perhaps on renewal, or by
special rider to alleviate an unnecessary burden.”

The Comm ssion is mndful of the expressed concerns, and,
t hus, allows OTIs and financial responsibility providers to
increase their financial responsibility effective May 1, 1999, by
rider to their existing instruments of financial responsibility.
The rider to the instrunent of financial responsibility shal
indicate that the liability incurred under the instrunment of
financial responsibility shall be consistent with OSRA and 46 CFR
part 515. The financial responsibility provider shall file the
rider with the Conm ssion by May 1, 1999. Financial responsibility
providers shall then issue and file with the Conm ssion new
instrunents of financial responsibility as required by 46 CFR part
515 at the time when the OTIs would ordinarily renew their

instrunents of financial responsibility.

FINANCIAL RESPONSIBILITY FORMS
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Appendi ces A, B, C and D set forth the financial
responsibility forms FMC-48 (surety bond), FMC-67 (insurance), FMC-
68 (guaranty), and FMC-69 (group surety bond), respectively, to be
used by the Ofl and financial responsibility provider in
contracting for financial responsibility. NVOCCs or freight
forwarders may use the forns interchangeably and would choose a
specific form according to the type of financial responsibility
t hey obtai n. ASA/Intercargo? contends that the Comm ssion should
adopt different surety bond fornms for NVOCCs and freight forwarders
because they are distinct entities that are required to obtain

di fferent anounts of coverage. As ASA notes, “[r]lequiring separate

bond forns for each OIl activity will provide the shipping public.

with concise, clean, and unanbiguous fornms that accurately describe
the activities that an OIl is performng or providing."

The Comm ssion agrees with ASA/Intercargo’s suggestion and
revises all four of the financial responsibility forns to require
the OTl to indicate if it is obtaining the financial responsibility
as an NVOCC or a freight forwarder. None of the proposed fornms or
t he suggested surety bond fornms proposed by ASA/Intercargo further
detail the activities of the OTl, either as an NVOCC or a freight
f orwar der. The proposed fornms do indicate that the financial

responsibility shall be available to pay for danmages arising from

’C.A. Shea supports the comments made by Kenper and "ot her
sureties” as to the proposed bond | anguage.
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"transportation-related activities." As the revised definition of
"transportation-related activities," § 515.2(w), clarifies that it
applies to the services of freight forwarders and NVOCCs separately
as further defined in §§ 515.2(i) and (1) respectively, it is:-
unnecessary to detail these activities on the financial
responsibility forns thensel ves. Therefore, it is sufficient to
require that the OTl indicate on the form whether it is an NVOCC or
a freight forwarder, and it is unnecessary to create different’
financial responsibility forns for NVOCCs and freight forwarders.
ASA/Intercargo and Kenper further object to the |anguage in
the surety bond form FMZ-48 which provides that the surety
"consents to be sued" in the event that the OIl or surety has not
made paynent on a final judgnment. Neither OSRA nor proposed 46 CFR
part 515, they argue, requires that a surety consent to being sued,
and the Comm ssion has not provided any justification for adding-
this language. Furthernore, they assert that the current Form FMC-
48 does not contain the "consents to be sued" |anguage, even though
simlar language is contained in the existing insurance and
guaranty forns. The Conm ssion, they contend, cannot add that
| anguage to the surety bond form nerely because it is in the
i nsurance and guaranty fornms, because "these forns of undertaking:
are different than surety undertakings." In addition, other.
government agencies' regulations and bond fornms, they aver, do not

contain such |anguage. ASA/ I ntercargo and Kenper further argue
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that the "consents to be sued" |anguage conflicts with the United
States Departnent of the Treasury's procedures, under 31 CFR §S§
223.18 - 223.22, for conplaining agai nst sureties who fail to honor
their bonds.

While the Comm ssion acknow edges that the relationships and
comm tnents nmade by entering a surety agreenent are separate and
distinct from those made in insurance and guaranty agreenents,
ASA/Intercargo’s argunents to renove the "consents to be sued"
| anguage from Form FMC-48 are unpersuasive. The | anguage does not
alter the surety's obligations arising under the bond. Simply
because the surety, insurance and guaranty are different types of
agreenents does not nean that a claimant who receives a final
j udgnent against an OTl cannot sue a surety in the event that it
fails to honor a valid judgnent. Moreover, renoving that |anguage
would not prevent a claimant from doing so. In addition, the
Commission is not prevented from adding such |anguage in this
proceedi ng sinply because it had not been in the earlier bond.

Further, the |anguage does not conflict with the Departnent of
the Treasury regulations providing procedures for conplaining
against a surety who has failed to honor its responsibilities under
the bond, as Kemper and ASA/ I ntercargo argue. Part 223 of 31 CFR
ensures that the bond conpanies doing business with the United
States governnent, via underwiting surety bonds required by

federal law, are in good standing. Sections 223.18 - 223.22 of 31
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CFR specifically provide that a federal agency, not a private
claimant, that is unable to collect on a bond to its satisfaction
may turn the matter over to the Departnent of the Treasury by
making a "report" of the claim The language in the bond form
woul d not subvert that process. Therefore, the Conmmi ssion declines
Kenper and ASA/Intercargo’s request to renove the above paragraph
from Form FMC- 48.

Kenper further objects to the requirenent in Form FMC-48 that
the surety nmust pay on a final judgnment within 10 days. Kenper
asserts that only 10 days after being notified of the claimant's
judgnent the surety consents to being sued in alnost any state,
and, therefore, “{t]lhis language, in addition to being in direct
contrast to the regulations and the Act itself, defeats the purpose
of providing for the regulations an alternate procedure rather than
the claimant immediately seeking judgnent.”

Kenper m sreads the |anguage as nullifying the procedure set
forth in § 515.23(b), which requires the claimant to attenpt to
resolve the claimwith the financial responsibility provider wthin
90 days prior to seeking paynent on a judgnent. This confornms wth
t he | anguage in Form FMC-48, which states that the Surety consents

to be sued after claimnt has obtained a final judgnent and after

claimant has conplied with § 515.23(b). As discussed, supra, the-

10 day period, which is revised to 30 days, is in addition to the

90-day settlenment period. However, to the extent that it may be

T
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uncl ear what the "within 10 [now 30] days" | anguage in Form FMC- 48
nodi fies, the Conmssion revises FMC-48 to renove that phrase.
This nodification does not, however, alter the requirement in §
515. 23( b) that the financial responsibility provider nust-
ordinarily pay the judgnment within 30 days of the final judgnent.

Moreover, Kenper's conplaint that the surety would consent to
bei ng sued “in any state" is irrelevant because where a conpl aint
may be brought is determned by the particular state's |aws of.
jurisdiction. The surety nust be aware that a court may find it
has jurisdiction over it based on its contacts with that state.
Any conpany, based upon the reach of its business, takes the risk
of being sued in a state that it may not consider its principa
pl ace of business. That is a risk a conpany assunes, however, and
it nmust pay the consequences of that risk, including being sued in
anot her state. The Commi ssion has no ability to protect a surety
from being sued in a particular state and, therefore, declines to-
change the rule.

Finally, ASA/Intercargo contends that the |anguage that a.
surety's obligation shall not exceed "the anmobunt per group or.
associ ation of OTIs set forth in 46 CFR § 515.21" in Form FMC-48
shoul d al so be deleted. The inclusion of group or association bond
form | anguage, they argue, is inproper because § 515.22(d)(6)
provides that Form FMC-69 is the only forma group or association-

may use in obtaining coverage under a surety bond (unlike group or
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associ ation cover age under i nsurance or a guaranty).
ASA/Intercargo’s coment is well-founded, and, therefore, t he

Conmmi ssi on revises Form FMC-48 accordingly.

DUTI ES AND RESHONSIBILITIES OF OTIs

Proposed § 515.31 set forth the duties of freight forwarders
and NVOCCs to their principal and shipper, respectively, and the
Conmi ssion generally. In doing so, the Conm ssion incorporated
many of the duties from46 CFR §§ 510.21 and 510.22 that applied to
freight forwarders and applied themto NVOCCs as well, so that all
i censees would be subjected to the sanme responsibilities. Many
commenters objected to this rationale for applying certain duties
to NVOCCs and argued that many of these duties should not be
applied to NVOCCs at all. OCWG however, supports § 515.31 in its
entirety.

NY/ NDFFFBA, Worldlink, OAN, NAI, Charter, and D.J. Powers
contend that freight forwarders and NVOCCs are separate and
di stinct legal and comrercial entities, regardless of their common
designation as OTIs and the fact that they would both now be
licensed by the Conm ssion. Congress intended for freight
forwarders and NVOCCs to continue to be considered as such,
NY/ NJFFFBA, OAL, NAI, and Charter argue, and, therefore, maintained
the separate definitions of freight forwarders and NVOCCs wthin
the general definition of OIl. As OA contends that "while perhaps

recognizing the 'OTl' as a creature of statutory construction, it
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is nothing nore than a nere unbrella under which the |egal
distinction of both the 'ocean freight forwarder' and '[NVOCC]' are
preserved.”® Furthernore, [|ANVOCC and Charter aver that Congress:
did not mandate that any additional duties be inposed upon NVOCCs,
but rather nmandated that the Comm ssion should avoid overly
burdensone regul ation

NY/NJFFFBA, | ANVOCC, NAI, Charter, Yellow, and D.J. Powers’
further argue that an NVOCC is not an agent who owes a fiduciary
duty to its shipper-principal, like a freight forwarder, but rather
the NVOCC is a principal in its relationship to its shipper-
customer.® As such, Charter, |ANVOCC and NAlI contend, the NVOCC is
a carrier and has the sane relationship with its shipper as does a
vessel -operating conmon carrier (“WOCC”). Thus, | ANVOCC avers,

"whil e NVOCCs have a general duty to act in a |aw abiding fashion,

they are not subject to the fiduciary obligations of an agent.”-

Charter, [ANVOCC, Yellow, and NAl argue that the application of a=

freight forwarder's duties and responsibilities to an NVOCC is-

therefore inappropriate and would be harnful to an NVOCC’s-

oper ati ons.

Pr oposed 515.31(a) and (b

0OWL enphasizes this point by analogizing it to the recent
deci sion of the European Commission regarding the joint inland rate
setting authority of the Trans-Atlantic Conference Agreenent.

‘NAI, NY/NJFFFBA, and |ANVOCC point out the extensive |aw,
regarding the freight forwarder as the agent of its shipper-
principal and its fiduciary duties as such.
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| ANVOCC and Worldlink do not oppose § 515.31(a), but contend
that the rule should be revised to require a licensee's nunber to
appear only once on a shipping docunent. This would avoid, they
argue, unnecessary duplication in the case when a |icensee's nane
appears as a consignee, shipper, and notify party on a single
docunent . Charter is the only commenter who argues that the
section should be deleted in its entirety as it applies to NVOCCs.

Section 515.31(a) remains applicable to NVOCCs, and the
Conmmi ssion agrees with the coomenters that a licensed OTI’s |icense
nunber need only appear once on a shipping docunent. Accordingly,
§ 515.31(a) is revised to replace the word “[w]lherever” at the
beginning of the second sentence with the word "when." Thi s
revi sion, however, does not allow a licensee to provide its |icense
nunber on only one docunent in a single transaction if there are
several shipping docunents processed in the course of that
transacti on. Every document where a |licensee's nane appears nust
also include the licensee's |icense nunber.

NY/ NJFFFBA, OA., D.J. Powers, Yellow, and NAl argue that §

515. 31(b) (2), the requirement that an OTI’s status as, or

affiliation with, a shipper or seller of goods be identified on its

office stationary and billing forns, should be renoved from the

rule as it applies to NVOCCs. Section 515.31(b)(2) was created,

NY/ NJFFFBA, OWE, and NAl aver, because freight forwarders are -

prohibited from coll ecting conpensation on shipnents in which they
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have a beneficial interest. They argue, therefore, that this
section has no applicability to an NVOCC, who does not collect
carrier conpensation. Yellow further avers that it would have the
effect of treating NVOCCs and VOCCs differently because this duty
is not inposed upon VOCCs, and would thus hinder conpetition in
contravention of the intent of OSRA. Worldlink and | ANVOCC, on the
ot her hand, contend that this section should be revised so that it
is not applicable to NVOCCs unless they are beneficial owners of
cargo, while Charter argues that the entire § 515.31(b) should be
del eted as to NVOCCs.

The Conmm ssion agrees that § 515.31(b) (2) is neant to address
the prohibition against the collection of carrier conpensation by
a freight forwarder on shipnments in which it has a beneficia
interest, as reflected in section 19(d) (4) of the 1984 Act
(redesignated as section 19(e)(3) in OSRA). NVOCCs do not coll ect
carrier conpensation and, therefore, the Conm ssion revises §
515.31(b)(2) accordingly. The Conm ssion, however, does not agree
that § 515.31(b) (1) should be deleted as it applies to NVOCCs. Al
i censees, including NVOCCs, should be required to inprint their
license nunber on their office stationary and billing forms. It
serves to notify the public and shippers that an OTl is |icensed by
t he Conmi ssion. In light of this change, § 515.31(b) (1) is-
redesi gnated as-8 515.31(b), and § 515.31(b) (2) is redesignated as

§ 515.32(a) of renamed § 515. 32, Freight forwarder duties.
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Accordingly, proposed § 515.32, Records required to be kept, wll
be renunbered as § 515.33, and proposed § 515. 33, Regul ated Persons
Index, wll be renunbered as § 515. 34.

Proposed § 515, 31(e)

The first sentence of § 515.31(e) prohibits l|icensees from
entering any arrangenent or agreenment with an unlicensed person
that confers any fee, conpensation or other benefit wupon that
unl i censed person. NY/NJFFFBA, AIFA/TIA APL, Worldlink, Cargo
Brokers, Charter, D.J. Powers, and Yellow oppose this section as it
applies to NvocCs, while OAN opposes it as it applies to all OIls.
They argue that this section, read literally, would allow |icensees
only to do business with other |icensees, thus preventing a
licensee from entering arrangenments wth warehouses, truckers,
consolidators, container |essors, and others who are unlicensed but
necessary to an NVOCC’s operati ons.

This regulation was originally intended to address the issue
of conpensation and fee sharing as it relates to freight
f orwar ders. The Conmission did not intend "to prohibit forwarders
from conpensating bona fide sales agents for services rendered,
provided that such services are restricted to soliciting and
obtaining business for the forwarder and are not otherw se
prohibited by law" 49 FR 18842, My 3, 1984 (CGen. Oder 4,

Revi sed, Docket No. 84-19, Licensing of Ocean Freisht Forwarders).

Whil e the Conmm ssion believes that this would not adversely affect
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NVOCCs from entering arrangenments with those unlicensed persons
providing trucking services and the like, it agrees that the rule
IS unnecessary as it applies to NVOCCs because they do not coll ect
carrier conpensation or forwarding fees and thus are not subject to
the limtations placed on freight forwarders regarding such
paynments.

The second sentence of § 515.31(e) provides that an OIl, when
enpl oyed by the agent of the person paying for its services, nust
provide a copy of the invoice to both the agent and the person
payi ng for those services. NY/ NJFFFBA and Worldlink al so object to
this language as it applies to NVOCGCs. This is not applicable to
NVOCCs, they argue, who routinely bill third persons in the course
of a shipnent. Further, Wrldlink asserts that it would be onerous
to require NVOCCs to "determ ne which of their custoners are sinply
passi ng through the transportation charges and which are ultimtely
responsible for their paynent."

The Conm ssion again recognizes that this regulation was neant
to address freight forwarders and the issues related to fee
sharing. As NVOCC’s operations do not enconpass these issues, it
is unnecessary to inpose this regulation on them Ther ef or e,
proposed § 515.31(e) will be renoved as it applies to NVOCCs and
will be redesignated as § 515.32(b).

Proposed § 515.31(g) and (k)
NY/ NJFFFBA, | ANVOCC, AIFA/TIA, OA, NAI, Charter, D.J. Powers,
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and Yell ow argue that § 515.31(g), which provides that no |icensee
shall withhold information fromits principal or shipper concerning
an OTl transaction and that such |icensee nust use due diligence to
assure that information is accurate, should be renoved from the
rule as it applies to NVOCCs. Along with Cargo Brokers, they al so
aver that § 515.31(k), which requires that all |icensees, upon the
request of their principals or shippers, shall provide a conplete
breakout of their charges and any docunents pertaining to the
invoice, should be renoved as it applies to NVOCCs. APL and.
Worldlink support these sections only to the extent that they
require licensees to assure the accuracy of information they
provide to their shippers, but contend that to the extent they
prohi bit NVOCCs from wi thhol ding information fromtheir shippers or
require NVOCCs to provide their shippers a breakdown of charges,
t he provisions are too broad.

Al of the aforenentioned commenters argue that an NVOCC is
not an agent in a fiduciary relationship to its shipper, as is a
freight forwarder, and does not have a duty to inpart this
information to its shippers. An NVOCC does not confer this type of
information to its shipper in the general course of business,
NY/ NJFFFBA and OWN. assert, rather it distributes only a bill of
| ading which is based on information received fromits shipper or
its forwarding agent. NY/ NDJFFFBA, | ANVOCC, AIFA/TIA, OAL, NAI,

Charter, D.J. Powers, Yellow, and Worldlink further argue that it

T,

R D B v

L I S TR TR
g

[ o —



- 57 -

would be harnful to an NVOCC’s business to disclose all of its

i nformati on, i.e., pricing strategies, vendor lists and other
proprietary information. It would put NVOCCs at a conpetitive
di sadvantage with VOCCs, they contend, who would still be allowed

to maintain the confidentiality of that information. Furthernore,
t hey argue such disclosure provisions would nullify NVOCCs' ability
to enter confidential service contracts as shippers with VOCCs.
The Conmmission agrees that §§ 515.31(9) and (k) were
originally created to apply to freight forwarders who, as agents,
owe a fiduciary duty to disclose all pricing information to their
shi pper-principals. NVOCCs, in contrast, are in the same position,
as carrier-principal, as VOCCs in relationship to their shippers.
Thus, the traditional duties applicable to freight forwarders
regarding pricing information cannot be automatically applied to
NVOCCs because each industry faces a different conpetitive
envi ronment . As the commenters correctly point out, disclosing
such information would be "commercial suicide.”" Furthernore, these
sections would underm ne OSRA’s new confidential service contract
envi ronmnent . Moreover, NVOCCs would still be required to inpart
true and accurate information to their shipper-custoners regarding
any OTl transaction under proposed § 515.31(f). Del eti on of the
duties in 8§ 515.31(g) and (k) as they apply to NVOCCs woul d,
t heref ore, not exenpt NVOCCs from this obligation. Secti ons

515.31(g) and (k) are revised to apply only to freight forwarders
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and are redesignated as §§ 515.32(c) and (d) respectively.

Proposed S§§ 518.31(c), (d), (£f), (h), (i), (i), and (1)

Section 515.31(c) prohibits licensed OTIs from permtting
their licenses to be used by persons not enployed by the OTIl, but
provi des that an unincorporated branch office may use its parent's
license name and nunber if it reports this information to the
Commission and it is covered by the requisite increased financia
responsibility. Wrldlink seeks to revise this section to add
| anguage that would allow separately incorporated branch offices
that are wholly owned, directly or indirectly, by the licensee to
use the license name and nunber of the parent corporation. Charter
opposes this section as it applies to NWVOCCs in its entirety. As
di scussed, supra, regarding S§§ 515.3 and 515.21, separately
incorporated branch offices are required to obtain their own
licenses and financial responsibility, and, therefore, Wrldlink's
request is denied. This section remains designated as § 515.31(c).

As to §§ 415.31(d), (f), (h), (i), (j), Charter is the only’
commenter Who opposes their application to NVOCCs in their entirety
and argues that they should be renoved. | ANVOCC and Worldlink
contend that 8 515.31(d), which limits the arrangenents |icensees

can nake with 0TIs whose |icenses have been revoked, is unfair and

shoul d be remowed unless the Conm ssion establishes and publishes

a list of those persons on its website. APL supports §§ 515.31(f)

and (h) to the extent that they prohibit OTIs from providing false
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i nformation. Both Charter and NAl assert that § 515.31(1), which
requires each licensee to account to its principal or shipper for
various suns due such principal or shipper due to nodifications in
moni es paid or received, should be renoved as it applies to NVOCCs.
Charter argues generally that there is no factual basis for
i nposi ng these freight forwarder regulations on NVOCCs, and thus
they should be deleted or at the very l|least the Conmm ssion nust
examne and justify why additional duties should be applied to
NVOCCs. NAI asserts that |ogic suggests that § 515.31(1) should be
i mposed on VOCCs as well, but then argues that neither NVOCCs nor.
VOCCs shoul d be subjected to providing a refund to a shi pper sinply
because they have devel oped a nore cost-effective manner in which
to provide their services.

Sections 515.31(d), (f), (h), (i), (j), and (1) inpose duties

upon OTIs that are not freight forwarder specific, unless indicated

within a specific subsection. (See § 515.31(d)(3) (prohibiting a
licensee fromsharing forwarding fees or freight conpensation wth
an OIl whose |icense has been revoked)). Furthernore, these duties
do not rely on the fiduciary relationship between a freight
forwarder as agent and a shipper as its principal. Therefore, the
objection that these duties are inapplicable to NVOCCs because they
are not the agents of their shippers is inappropriate and, thus,

does not justify renmoving these sections from the final rule as

they apply to NVOCCs. Furthernore, in regard to § 515.31(d), there
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is no need for the Commission to publish a list on its website of

t hose persons whose |icenses have been revoked, because under §

515.16 the Conm ssion sends that information to the Federal
Regi ster quarterly, at the very least, for publication in paper
format and el ectronic format on the Federal Register's website at
www. nar a. gov/ f edr eg. This method has proven successful in

notifying the public of OTIs whose |icenses have been revoked,

thus, the Comm ssion will continue this procedure under the final
rul e. In accordance with the other revisions to § 515.31, S§§
515. 31(f), (h)y, (i), (3j), and (1) wll be redesignated as S§S§

515.31(e), (f), (g), (h), and (i) respectively. Section 515.31(d)
remai ns designated as such.

Proposed § 515. 32

Proposed § 515.32 set forth the recordkeeping requirenments of
l'icensed freight forwarders and NVOCCs, which requires |icensees to
maintain all records and books of account in connection with its
OTl business in the United States for a period of five (5) years.
NAI and AIFA/TIA object to this requirement as it applies to
NVOCCs. IANVOCC al so opposes the rule as it applies to NVOCCs,
except for the provision that they be required to nmaintain a
separate file for each shipnent. APL opposes the rule as it
applies to all Olls, arguing that it is unnecessary for the
Commi ssion to "m cromanage” these entities.

| ANVOCC and NAI point out that an NWVOCC is not in a fiduciary
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relationship with its shipper like the freight forwarder who

handl es funds in trust as agent for its shipper-principal. | ANVOCC

contends that “[aln NVOCC does not incur expenses on behal f of, or

as agent for, it custoners, but rather as principal in the ordinary
course of it comercial operations." As such, |ANVOCC asserts, the
Conmmi ssion has no regulatory concern with the financial aspects of
t he NVOCC’s busi ness. AlFA/ TIA further argues that since nost
NVOCC shipnent files are maintained at the point of origin, which
is generally not the United States, it would alnost be an
inmpossibility for NVOCCs to transport those files to the United
States for maintenance.

Yellow, D.J. Powers, Wrldlink, and NCBFAA do not object to
the recordkeeping requirenent as it applies to NVOCCs. They argue,
however, in conjunction with ANVOCC as the rule applies to freight
forwarders, that the Comm ssion should permt OTIs the option of
mai ntaining their records in electronic formas an alternative to
paper form  NCBFAA al so suggests that the Conm ssion clarify that
t he recordkeeping requirenents of the rule are independent of other
federal agencies that nmay have different retention requirenents
that could be applicable to OIls.

As di scussed, supra, the NVOCC is not in a fiduciary
relationship with its shipper as is the freight forwarder, thus it
is inproper to automatically inpose the duties of freight

forwarders which are necessary to their agency relationship with
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their shippers updn NVOCCs. The Commi ssion does not need to
oversee the financial dealings of NVOCCs, as | ANVOCC argues, and as
such revises proposed § 515.32 to apply only to freight forwarders.
The Commi ssion recognizes its own requirenents for and the
industry's evolution toward electronic nedia and, thus, revises

proposed § 515.32 to enable licensed freight forwarders to maintain

their records electronically if they so desire. The electronic

records, however, nust be nmade readily available to the Conm ssion
in a usable form and it is the licensee's responsibility to insure
that those electronic records are no |ess accessible than if they
were maintained in paper form Furthernore, the Conm ssion revises
proposed § 515.32 to incorporate NCBFAA’s suggestion to clarify

that the recordkeeping requirenments are independent of the

retention requirenents of other federal agencies. In accor dance

with the changes to proposed § 515. 31, § 515.32 wll Dbe
redesi gnated as § 515. 33.

In a related issue, D.J. Powers contends that the term "agent"
should be defined in the rule because it relates to proposed §§
515. 31 and 515.32 specifically. The Conm ssion declines to define
the term agent because the termis used in this part to reflect the
| arge body of agency Iaw. The Conm ssion does not want to
i nappropriately alter that definition, thus limting or conflicting
with the law relied on by the shipping industry in applying these

regul ati ons.
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In-Pl ant arrandements_an | ectroni ata interchange

The Conmi ssion codified its decision in Ln re: The |npact of

Forwardi na I ndustry — Petition for Rulemakina or Declaratoryv O der

28 SRR 418 (1998), with regard to in-plant arrangenents and
el ectronic data interchange (“EDI”) in proposed §§ 515.41(e) and
515.42(e), respectively. Section 515.41(e) allows a |icensed
freight forwarder to place its enployee on the premses of its
principal as part of a package of services so long as the
arrangenent is reduced to witing in a special contract and it is
not an artifice for paynment or other unlawful benefit to the
principal . Section 515.42(e) permts a licensed freight forwarder
to own, operate or maintain an EDI-based conputer system in its
forwarding busfness and to collect carrier conpensation if the
forwarder performs val ue-added services.

NCBFAA commends the Conmmi ssion for officially recognizing the
use of in-plants and ED1 and asserts that the rul emaking "correctly
endorsed the provisions of these services to OIl custoners, while
providing a structure that will enable the Commission to ensure
that services are conducted within the constraints of the Shipping
Act." NY/NJFFEBA supports the in-plant rule as it benefits the
forwarding industry and the shippers they serve; however, it argues
that the witten agreenent requirenment is burdensone, intrusive and

in contravention of the policies of the 1984 Act and OSRA to pl ace
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“a greater reliance on the nmarketplace." The parties should be
allowed to reduce their agreenment to witing, it contends, if they
need to do so, but it should not be nandated by the Conmm ssion.
APL objects to § 515.41 generally and argues the entire section
shoul d be removed.

In deciding whether to recognize the legitimcy of in-plant
arrangenments, the Commi ssion carefully weighed the benefits of
t hese arrangenents to freight forwarders with the prohibitions of
the 1984 Act and acconpanying regul ati ons agai nst conpensati on and
fee sharing. The Commission agrees with the NCBFAA that §
515.41(e) sufficiently addresses both of these concerns by allow ng
freight forwarders to use in-plants while providing the Conmm ssion

the ability to determne if these arrangenents are being

i mpl emented in accordance with the 1984 Act and the accompanying’

regul ations. W believe § 515.41(e) allows freight forwarders far
nore leniency in developing these arrangenents than if the
Conm ssion attenpted to address every possible permutation of in-
pl ant arrangenents in a rulenaking. Therefore, in order to
determine the parameters of a particular arrangenent it is
necessary for the freight forwarders and shippers to reduce the
agreenment to witing. Furthernore, NY/NJFFFBA incorrectly argues
that the parties should be able to decide whether they want to
reduce their agreenent to writing. An in-plant arrangenent is

exactly the type of arrangenent envisioned by proposed § 515.32(d)
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(requiring that copies or nenmorandum of all special arrangenments or
contracts between freight forwarders and their shipper-principals
be maintained by the freight forwarder). The Conm ssion therefore
declines to renove the witing requirement of § 515.41(e) or §
515.41 in its entirety.
Fi nal Regulatexy Flexibility Analysis

1) A succinct statement of the need for and objectives of the rule.

The Commission is adding new regulations establishing

licensing and financial responsibility requirenents for GCcean

Transportation Internediaries ("OTIs") in accordance wth the

Shi ppi ng Act of 1984, 46 U.S.C. app. 1701 et sea. as nodified by

Public Law 105-258, the Qcean Shipping Reform Act of 1998 ("OSRA"),
and section 424 of Publi c Law 105-383, The Coast Quard
Aut hori zati on Act of 1998.

OSRA anmends the Shipping Act of 1984 in several respects

relating to Ccean Freight Forwarders ("OFFs") and Non-Vessel -

Operating Common Carriers (“NVOCCs”). The Comm SSion proposes new
regul ations, at 46 CFR part 515, to inplenment changes effectuated
by OSRA.

CSRA requires that all OTIs in the United States be |icensed
by the Comm ssion. Further, all OTIs will be required to establish
their financial responsibility before performng any internediary
services in the United States. The bond, surety, or other

i nsurance obtained pursuant to this part shall be available to pay
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for damages suffered by ocean common carriers, shippers, and
others, arising from the transportation-related activities of the
covered Olls. S. Rep. No. 105-61, 1105* Cong., 1t Sess., at 31
(1997) ("Report™).

The Report specifically indicates that the bonds, or other
instrunents of financial responsibility, are intended to cover
liabilities related to service contract obligations, as well as
damages resulting from loss or conversion of cargo, from the
negligence or conplicity of the insured entity, and from
nonperformance of services. At the direction of the Report, the
final rule westablishes a range of financial responsibility
requirenents commensurate wth the scope of the activities
conducted by various OTIs and the past fitness of OTIs in the
performance of intermediary duties.

2) A summarv of the significant issues raised by public coments in

response to the-initial reuulatorv flexibilitv analvsis, a sunmarv

of the agency’s assessnent of such issues and a statenent of any

changes nmade in the proposed rule as a result of such comments.

In the Initial Regulatory Flexibility Analysis (“ |RFA")
appended to the proposed rule, the Comm ssion invited coments in
order to ensure that every possible aspect of the econom c inpact
on small businesses would be considered. Specifically, conmments
were solicited regarding the effects of the cost of increased

collateral and prem um requirenments on OTIs in the proposed rule.
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Several commenters to the proposed rule, including the
National Industrial Transportation League (at p. 6), the National
Custons Brokers & Forwarders Association of Anerica, I nc.
(" NCBFAA") (at p. 5), and the Anmerican International Freight
Associ ation & Transportation Internediaries Association (at p. 6),
commented that the Rul emaking could pose an undue financial burden
on small conpani es. The Commi ssion clearly recognizes that the
Rul emaki ng woul d i npose a burden, in varying degrees, on snmall OFFs
and NVOCCs. However, as discussed in the Supplenmentary Information
to the final rule, the Conm ssion has incorporated several of the
suggestions in the comments to the proposed rule which will nake
the final rule less burdensonme, while still conplying with the
spirit of OSRA The Conmi ssion believes that the final rule is
justified and necessary in light of the legislative requirenent to
effect the changes, and because of the benefit to the shipping
public and to carriers gained by licensing and requiring financi al
responsibility of all Orlls.

The American Surety Association/Intercargo (at p. 36) and
Kenper |nsurance Conpanies (at p. 16) commented that portions of
the proposed rule duplicated, overlapped, or conflicted wth
exi sting Federal rules, such as the Carriage of CGoods by Sea Act
("COGSA") and Treasury Department regulations. The Supplenentary
Information to the final rule contains a thorough discussion of how

the Rulemaking does not conflict wth Treasury Departnent

e et Bl 2

o,

[



- 68 -
regul ations, or any other relevant Federal, state, or |ocal
governnent rules. Further, the Supplenentary Information discusses
how certain terns contained in the proposed rule have been anmended
so as not to conflict with COGSA.

The NCBFAA (at p. 3) commented that the Comm ssion failed to
include an estinmate for the costs associated with having a new
license nunber printed on stationery, shipping docunents, and
billing forms. As discussed in the Supplenmentary Information to
the final rule, although new licenses will be issued to indicate
whet her operators are acting as OFFs or NVOCCs, existing OFFs wll
retain their current |icense nunbers and will not be required to
reprint their business docunents.

QO her substantive issues that were raised to the proposed
rule, but which were not specifically in response to the | RFA are
t horoughly addressed in the Supplenentary Information to the final
rul e.

3) A description and an estinmate of the nunber of small businesses

to which the rule will apply or an explanation of why no such

estimate is avail abl e.

To determ ne whether a business should be considered a small
entity, the Small Business Admnistration (“SBA”) has established
regul atory definitions of snall businesses (13 CFR Part 121, FR
January 31, 1996) . Busi nesses classified in the Standard

Industrial Cassification code 4731, including OFFs and NVOCCs, are
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evaluated by the their annual receipts (gross annual revenues).
OFFs and NVOCCs with less than $18.5 mllion in annual receipts are
consi dered small businesses by SBA The Comm ssion does not have
OTl revenue data readily available, but, in general, is aware that
whil e nost OTIs are small operators, a few OTIs handle the bul k of
the intermediary cargo in the U S. trades. Wt hout specific Ol
revenue data, however, the Conm ssion assunmes that nost, if not
all, o0TIs have revenues of Iless than $18.5 mllion, and are
considered to be small businesses.

4) A description of the projected reporting, recordkeeping and

other conpliance requirenents of the rule, including an estimate of

the classes of snall entities that wll be subject to the

requi renent and the tvwes of professional skills necessary for the

prewaration of the report or record.

It is estimated that the final rule will inpose, in varying
degrees, a reporting burden on the entire OIl universe. The burden
is calculated on the estinmated anmount of cost and tine necessary to
conply with various requirenents of 46 CFR part 515. Cal cul at ed
below are the estimated costs resulting from the final rule.
Largely because the final rule contains several substantive changes
from the proposed rule, sone of the cost estimtes presented bel ow
differ fromthose presented in the |IRFA

Cost to the government

The Commi ssion does not anticipate hiring any additional staff
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to admnister changes occurring from the final rule. The
addi tional burden to the governnent, i.e., the Conmssion, as a
result of the final rule will be absorbed by existing Comm ssion
staff.

Cost of filina time

The final rule changes the Commission's rules by requiring all
entities to increase their financial responsibility. It also
requires NVOCCs in the United States to be licensed with the FM
and OFFs al so operating as NVOCCs to acquire a separate FMC |icense
for their NVOCC activities.

Based on a survey conducted by the Conm ssion, it is estinated
that the average hourly labor cost to file (or amend) an instrunent
of financial responsibility, or conplete a new (or anmended) |icense
application, is $41. Further, it is estinated to take OFFs who are
new entrants approximately 3.5 hours to obtain an instrunent of
financial responsibility and conplete a new |icense application at
an average labor cost to the respondent of $144. This cost takes
into account tine to gather information and conplete the
application form as well as tinme to conply with the requirenents
of the rules. Since the licensing application form and financia
responsibility procedures will renmain substantively unchanged under
the final rule, it is estimated that the additional |abor cost of
the final rule for each NVOCC in the United States will be $144 in

the first year.
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Based on the Conmi ssion's survey, it is estimated that each

OFF al so operating as an NVOCC would require 1.5 hours per year to’

amend its application and its financial responsibility at an
average labor cost to the respondent of $62 in the first year.
Further, it would take each entity operating solely as an OFF, and
each foreign-based NVOCC, 0.5 hours of staff tine to increase its
financial responsibility at an average |abor cost to the respondent:
of $21 in the first year.

The total additional |abor cost of the final rule is expected
to reach $280,000 in the first year. I n subsequent years, since
all operating entities will be licensed, and wll have increased
their financial responsibility, the total |abor cost is expected to
decrease substantially.

Cost _of licensing fee

The Commission's current wuser fee for processing a new
application is $778, and $362 for an anmendnent. The final rule
changes the current requirenments by requiring NVOCCs in the United
States to file a new application to becone licensed. Further, OFFs
al so operating as NVOCCs will be required to anend their |icenses.
However, since licensing fees do not change under the final rule,
OFFs in the U S. export trade that are already required to be
licensed with the FMC wll not be affected in this regard.
Further, foreign-based NVOCCs are not required to be |icensed under

the final rule. The total additional licensing cost to OTIs to
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conmply with the final rule -- specifically, the additional
licensing cost to NVOCCs in the United States and to OFFS al so
operating as NVOCCs -- is estimated to be $1.3 million

Cost of increasing the financial responsibility requirenent

The final rule raises the financial responsibility requirenent
as follows. The requirenent for OFFs operating solely as OFFs in
the U.S. export trade will increase from $30,000 to $50,000, with
$10,000 in additional coverage for each wunincorporated branch
of fice. NVOCCs in the United States will be required to increase
their financial responsibility from $50,000 to $75,000 with $10, 000
in additional coverage for each unincorporated branch office.
For ei gn-based NVOCCs will be required to increase their financial
responsibility from $50,000 to $150,000. Entities that operate as
both OFFs and NVOCCs are presently required to have two separate
instruments of financial responsibility, $30,000 covering their OFF
activity and $50,000 covering their NVOCC activity. After
considering coments objecting to the proposal to allow these
entities to establish a single i nstrunent  of financia
responsibility to cover both operations in the anpbunt of $100, 000,
the Conmmssion wll ~continue the existing requirenents that
entities secure separate financial responsibility for each aspect
of their operations. Entities operating as both OFFs and NVOCCs
will also be required to acquire $10,000 in additional coverage for

each unincorporated branch office.
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The final rule also broadens the option for group bonds to

include OFFs as well as NVOCCs, while raising the aggregate group

requirenent from $1 mllion to $3 nillion. Thus, the anount
required will be the lesser of the amunt required for each
individual entity or $3 mllion aggregate. There are currently

three group bonds on file with the Comm ssion with a total of 166

NVOCC nenber s. By posting a group bond, it is believed that

participants save on prem um paynents by receiving a group coverage-

rate. However, it is difficult to project how many OFFs woul d opt
for a group bond as a result of the final rule. Therefore, it is
not feasible to forecast the potential cost savings to the industry
of nodifying the group bond provision in the final rule. I nst ead,
the Commission will assume that all OTIs will post bonds at the
hi gher individual premum rate.

For i ndi vi dual financi al responsibility cover age, t he
Conmi ssion estimates that the premium ranges from $800 to $1, 200
per year for $50,000 in coverage. The Comm ssion enployed an.
average prem um cost of $1,000 per year for $50,000 in financial
responsibility coverage to calculate the cost to OTIs of the
proposed increases in coverage. In addition, the proportion of
OFFs to branch offices was applied to estimte the nunber of NVOCC
uni ncor porated branch offices.

The Conm ssion estimates that the average cost to all OTIs of

the additional financial responsibility requirenents is as follows:
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OFFs operating solely as OFFs in the U S. export trade wll pay
$897, 000 ($578 per entity) nore per year; OFFs also operating as
NVOCCs wi || pay $554,000 ($1,078 per entity) nore per year; NVOCCs
in the United States will pay $967,000 ($678 per entity) nore per
year; and foreign-based NvOCCs wll pay $1,252,000 ($2,000 per
entity) nore per year. The total first year cost of increased
financial responsibility requirements for all entities under the
final rule will be $3.7 million

In sone cases, underwiters may require individual OTIs to
provide collateral in order to secure financial responsibility.
Col l ateral accounts typically accrue interest at a risk-free rate
until they are clainmed or remtted in full to an OIl. However ,
when considering the industry as a whole, funds that are set aside
as collateral could be otherwi se invested in higher earning assets,
such as in an OTI’s business operations, thereby effectively
assessing a cost to OTIs. Calculating the opportunity cost of
increased collateral requires specific data on individual OTI’s
financial and operating riskiness. However, the Conm ssion does
not have that information avail able.

In lieu of such information, and in order to ensure that no
substantial economc inpact is overlooked, the Conmi ssion solicited
coments in the proposed rule concerning the effects of the
opportunity cost of increased collateral and prem um requirenents

on OTIs. MNone of the commenters specifically addressed the issue
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of opportunity cost of increased collateral requirenents. Si nce
comrenters did not view this issue as neriting specific coment,
t he Comm ssion has concluded that the opportunity cost issue is not
an issue in this proceeding.

Summarv of costs

In the first year of its inplementation, the additional burden
of the final rule is expected to average $1,600 for each NVOCC in
the United States, $2,021 for each foreign-based NVOCC, $1,502 for
each OFF also operating as an NVOCC, and $599 for each OFF
operating solely as an OFF in the U S. export trade. The tota
additional first year cost as a result of the final rule is
estimated to be $5.3 mllion.

5) A description of the steps the agencv has taken to minimze the

siqgnificant econom c impacts on small entities consistent with the

stated objectives of applicable statutes, including a statenent of

the factual, wolicv and legal reasons for selecting the alternative-

adopted in the .final rule, and the reasons for reiecting each of-

the other siqgnificant alternatives.

Upon a review of the coments regarding the proposed rule, the

Commi ssion significantly nodified the Rulemaking to alleviate the

nost significant concerns of the conmenters while conplying with-

the spirit of QSRA The nodifications to the proposed rule, the
reasons for selecting alternative approaches, and the reasons for

rejecting certain initial proposals, are each thoroughly described
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in the Supplenentary Information to the final rule.
This regulatory action is not a "major" rule under 5 U S C
804 (2) .
The Comm ssion has received OVB approval for this collection

of information pursuant to the Paperwork Reduction Act of 1995, as

amended. In accordance with that Act, agencies are required to-

display a currently valid control nunber. The valid control nunber
for this collection of information is 3072-0012.

Rel evant federdl rules that mav_duplicate, overlap, or conflict

with the new rule.

The Conmission is not aware of any other federal rules that
duplicate, overlap, or conflict with the new rule.

List of Subjects in 46 CFR part 515

Exports, Freight forwarders, Non- vessel -operating conmmon
carriers, Ccean transportation i nternediaries, Li censi ng
requi renents, Financial responsibility requirenents, Reports and

recor dkeepi ng requirenents.

Under the authority of Pub. L. 105-258 and as discussed in the
preanble, the Federal Maritine Conm ssion proposes to renove 46 CFR
part 510 and 46 CFR part 583 and add part 515 to subchapter B,
chapter IV, of 46 CFR as set forth bel ow
1. Part 510 [ Renoved]

Renmove Part 510
2. Part 583 [ Renoved]

Renmove Part 583
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3. Revise the heading of subchapter B to read "REGULATIONS
AFFECTI NG OCEAN SHI PPI NG I N FOREI GN COMMVERCE. "
4. Add Part 515 as foll ows: :
PART 515 -- LICENSI NG FINANCI AL RESPONSI BI LI TY REQUI REMENTS,
AND GENERAL DUTIES FOR OCEAN TRANSPORTATI ON | NTERVEDI ARl ES
Subpart A -- GCeneral
Sec.
515.1 Scope.
515.2 Definitions.
515. 3 Li cense; when required.
515. 4 Li cense; when not required.
515.5 Forns and fees. ;
Subpart B -- Eligibility and
Procedure for Licensing
515. 11 Basic requirements for |icensing; eligibility.
515.12 Application for I|icense. :
515. 13 I nvestigation of applicants.
515. 14 | ssuance and use of |icense.
515. 15 Deni al of Ilicense,.
515. 16 Revocation or suspension of |icense.
515.17 Application after revocation or denial.
515.18 Changes in organi zati on.
Subpart C -- Financial Responsibility Requirenents;
C ains Against Ccean Transportation Internediaries
515. 21 Fi nanci al responsibility requirenments.
515. 22 Proof of financial responsibility.
515. 23 Cl ai s against an ocean transportation intermnediary.
515. 24 Agent for service of process.
515. 25 Filing of proof of financial responsibility.
515. 26 Term nation of financial responsibility.
515. 27 Proof of conpliance.

Appendix A to Part 515 -Ccean Transportation Internediary (OTl)
Bond Form [Form-48]

Appendi x B to Part 515 -- Ccean Transportation Intermediary (OTl)
I nsurance Form [Form-67]

Appendi x C to Bart 515 --Ccean Transportation Intermediary (OTl)
Guaranty Form [Form-68]
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Appendix D to Part 515 -- Ccean Transportation Internediary (OTl)
G oup Bond Form [FMC-69]

Subpart D -- Duties and
Responsi bilities of QOcean
Transportation Internediaries;
Reports to Conmm ssion

515. 31 Ceneral duties.

515. 32 Frei ght forwarder duties.
515. 33 Records required to be kept.
515. 34 Regul at ed Persons | ndex.

Subpart E -- Freight Forwarding
Fees and Conpensation

515.41 Forwarder and principal; fees.
515. 42 Forwarder and carrier; conpensation.
515.91 OMB dontrol nunber assigned pursuant to the Paperwork

Reducti on Act.
Authority: 5 U S.C 553; 31 US C 9701; 46 U S.C. app. 1702

1707, 1709, 1710, 1712, 1714, 1716, and 1718, as anended by Pub. L.
105-258, 112 stat. 1902, and Pub. L. 105-383, 112 Stat. 3411, 21

U S C 862
Subpart A -- Cenera
§ 515,1 §CQQ§.

(a) This part sets forth regulations providing for the
licensing as ocean transportation internediaries of persons who
wish to carry on the business of providing internediary services,
i ncluding the grounds and procedures for revocation and suspensi on
of l'i censes. This part also prescribes the financial
responsibility requirenents and the duties and responsibilities of
ocean transportation internediaries, and regulations concerning

practices of ogean transportation intermediaries with respect to

conmon carriers.
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(b) Information obtained under this part is used to determne
the qualifications of ocean transportation internediaries and their
conpliance wth shipping statutes and regulations. Failure to
follow the provisions of this part may result in denial, revocation
or suspension of an ocean transportation internediary |icense.
Persons operating wthout the proper |icense nmay be subject to
civil penalties not to exceed $5,500 for each such violation unless

the violation is willfully and knowi ngly conmtted, in which case

the anmount of the civil penalty nmay not exceed $27,500 for each-

violation; for other violations of the provisions of this part, the
civil penalties range from $5,500 to $27,500 for each violation (46
U.s.C. app. 1712). Each day of a continuing violation shal
constitute a separate violation

§ 515.2 Definitions.

The ternms used in this part are defined as foll ows:

(a) Act neans the Shipping Act of 1984, as anended by the
Ccean Shi ppi ng Reform Act of 1998 and the Coast QGuard Aut horization
Act of 1998.

(b) Beneficial interest includes a lien or interest in or

right to use, enjoy, profit, benefit, or receive any advantage

either proprietary or financial, fromthe whole or any part of a-
shi pnent of cargo where such interest arises fromthe financing of
the shipnent or by operation of |aw, or by agreenent, express or

implied. The term "beneficial interest" shall not include any
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ko

obligation in favor of an ocean transportation intermediary arising-

solely by reason of the advance of out-of-pocket expenses incurred
in dispatching a shipnent.

(c) Branch office neans any office in the United States

establi shed by or nmaintained by or under the control of a |licensee

for the purpose of rendering intermediary services, which office is

|ocated at an address different from that of the licensee's

desi gnated hone office. This term does not include a separately
i ncorporated entity.

(d) Brokeraae refers to paynent by a common carrier to an
ocean freight broker for the performance of services as specified
in paragraph (n) of this section.

(e) Commi ssion neans the Federal Maritinme Conm ssion

(f) Comman carrier means any person holding itself out to the

general public to provide transportation by water of passengers or
cargo between the United States and a foreign country for
conpensation that:

(1) Assumes responsibility for the transportation from the
port or point of receipt to the port or point of destination, and

(2) Utilizes, for all or part of that transportation, a
vessel operating on the high seas or the G eat Lakes between a port
in the United States and a port in a foreign country, except that
the term does not include a comon carrier engaged in ocean

transportation byferry boat, ocean tranp, chem cal parcel tanker,.
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or by a vessel when primarily engaged in the carriage of perishable
agricultural conmmodities
(1) if the common carrier and the owner of those commpdities
are wholly-owned, directly or indirectly, by a person primrily
engaged in the marketing and distribution of those commodities, and
(ii) only -with respect to those comoditi es.

(g) Compansation means paynment by a commobn carrier to a

freight forwarder for the performance of services as specified in
§515.42 (c) .

(h) Freight forwardina fee neans charges billed by a freight

forwarder to a shipper, consignee, seller, purchaser, or any agent
thereof, for the performance of freight forwarding services.

(1) Freight forwardina services refers to the dispatching of

shipments on behalf of others, in order to facilitate shipnment by
a comon carrier, which may include, but are not limted to, the
fol I ow ng:

(1) order-ing cargo to port;

(2) preparing and/or processing export declarations;

(3) booking, arranging for or confirmng cargo space;

(4) preparing or processing delivery orders or dock receipts;

(5) preparing and/or processing ocean bills of |ading;

(6) preparing or processing consular docunments or arranging
for their certification;

(77 arranging for warehouse storage;
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(8) arranging for cargo insurance;
(9) ~clearing shipments in accordance with United States
Cover nnent export regul ations;

(10) preparing and/or sending advance notifications of:

oo b e

shi prents or other docunents to banks, shippers, or consignees, as-

required;

(11) handling freight or other nonies advanced by shippers, or

remitting or advancing freight or other nonies or credit in-

connection with the dispatching of shipnents;
(12) coordinating the novenent of shiprments from origin to;
vessel ; and

(13) giving expert advice to exporters concerning letters of

credit, other documents, |licenses or inspections, or on problems.

germane to the -cargoes' dispatch

() From ithe United States neans oceanborne export conmerce

fromthe United.States, its territories, or possessions, to foreign

countri es.

(k) Licenisee is any person licensed by the Federal Maritine.

Conmmi ssion as an ocean transportation internediary.

(1) Non-uessel-operating common carrier services refers to

the provision of transportation by water of cargo between the

United States and a foreign country for conpensation without
operating the vessels by which the transportation is provided, and

may include, but are not limted to, the follow ng:
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(1) purchasing transportation services from a VOCC and

of fering such services for resale to other persons;

(2) paynent of port-to-port or nmnultinodal transportation
char ges;

(3) entering into affreightnent agreenents w th underlying
shi ppers;

(4) issuing bills of lading or equival ent docunents;

(5) arranging for inland transportation and paying for
inland freight charges on through transportation
novenents;

(6) paying |awful conpensation to ocean freight forwarders;
(7) leasing containers; or

(8) entering into arrangenments wth origin or destination
agents.

(m) Ccean conmon carrier means a vessel-operating conmon

carrier (“woCccC™) .

(n) Qcean freiaht broker is an entity which is engaged by a

carrier to secure cargo for such carrier and/or to sell or offer
for sale ocean transportation services and which holds itself out
to the public as one who negotiates between shipper or consignee
and carrier for the purchase, sale, <conditions and terns of
transportati on.

(o) Cceantranswortation internediarv neans an ocean freight

forwarder or a non-vessel-operating comon carrier. For the
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purposes of this part, the term

(1) Ocean freight forwarder neans a person that --

(i) in the United States, dispatches shipnents fromthe United
States via a cammon carrier and books or otherw se arranges space
for those shipnents on behalf of shippers; and

(i) processes the documentation or performs rel ated
activities incident to those shipnents; and

(2) Non-vessel-ooeratina common carrier (“NVOCC”) means a

conmon carrier that does not operate the vessels by which the ocean
transportation is provided, and is a shipper in its relationship
with an ocean common carrier.

(p) Person includes individuals, corporations, partnerships
and associ ations existing under or authorized by the laws of the
United States or of a foreign country.

(gy Principal, except as used in Surety Bond Form FMC-48, and
G oup Bond Form FMC-69, refers to the shipper, consignee, seller,
or purchaser of property, and to anyone acting on behalf of such

shipper, consignee, seller, or purchaser of property, who enploys

the services of a licensed freight forwarder to facilitate the
ocean transportation of such property.

(r) Reducged forwarding fees nmeans charges to a principal for

forwarding services that are below the licensed freight forwarder's

usual charges for such services.

(s) Shipment neans all of the cargo carried under the terns
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of a single bill of I|ading.

(t) Shipder mneans:

(1) a cargo owner;

(2) the person for whose account the ocean transportation is
provi ded;

(3) the person to whomdelivery is to be made;

(4) a shippers’ association; or

(5) a non-vessel-operating comon carrier that accepts
responsibility for paynent of all charges applicable under the
tariff or service contract.

(u) Small shipment refers to a single shipnment sent by one

consignor to one consignee on one bill of |ading which does not
exceed the underlying conmon carrier's mninmm charge rule.

(v) Special contract is a contract for freight forwarding

services which provides for a periodic lunp sum fee.

(W) Transportation-related activities which are covered by

the financial responsibility obtained pursuant to this part
include, to the extent involved in the foreign comerce of the
United States, any activity performed by an ocean transportation
intermediary that is necessary or customary in the provision of
transportation services to a custonmer, but are not limted to the
fol | ow ng:

(1) for an-ocean transportation internediary operating as

a freight forwarder, the freight forwarding services
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enunerated in §515.2(1i), and
(2) for an ocean transportation internediary operating as
a non-vessel -operating conmon carrier, the non-vessel-
operating common carriers services enunerated in

§515.2(1).

(x) Unite@ States includes the several States, the D strict

of Colunbia, the Commonwealth of Puerto Rico, the Commbnweal th of

the Northern Marianas, and all other United States territories and.

possessi ons.
§ 515.3 License: when reauired.

Except as otherwise provided in this part, no person in the
United States may act as an ocean transportation internediary
unl ess that person holds a valid |license issued by the Conmi ssion.
A separate license is required for each branch office that is
separately incorporated. For purposes of this part, a person is
considered to be "in the United States"” if such person is resident
in, or incorporated or established under, the laws of the United.
States. Only persons |licensed under this part may furnish or
contract to furnish ocean transportation internmediary services in
the United States on behalf of an unlicensed ocean transportation
i ntermedi ary.

§ 515.4 Llicense: when not required.

A license is not required in the follow ng circunstances:

(a) Shipper. Any person whose primary business is the sale of
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mer chandi se may, without a license, dispatch and perform freight

[T

forwardi ng services on behalf of its own shipnments, or on behalf of"

shi pments or consolidated shipments of a parent, subsidiary,
affiliate, or associated conpany. Such person shall not receive'
conpensation from the common carrier for any services rendered in

connection wth such shipnents.

(b) _Emplgyee or branch office of li censed ocean
transportation i nt er nedi arv. An i ndi vi dual empl oyee or

uni ncorporated branch office of a licensed ocean transportation
intermediary is not required to be licensed in order to act solely
for such licensee, provided that such branch offices: (1) have been:

reported to the Commission in witing; and (2) are covered by

i ncreased financi al responsibility in accor dance with
§515.21(a) (4). Each licensed ocean transportation internediary
will be held strictly responsible for the acts or om ssions of any

of its enployees or agents rendered in connection with the conduct
of its business.

(c) Commopn carrier. A conmmon carrier, or agent thereof, may

perform ocean freight forwarding services without a license only-

with respect to cargo carried under such carrier's own bill of
| adi ng. Charges for such forwarding services shall be assessed in
conformance with the carrier's published tariffs.

(d) Qcean, freiaht brokers. An ocean freight broker is not

required to be licensed to perform those services specified in
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§515.2(n) .

(e) Federal nmilitary and civilian household aoods. Any person
which exclusively transports used household goods and personal
effects for the account of the Departnent of Defense, or for the
account of the federal civilian executive agencies shipping under
the International Household Goods Program admnistered by the
Ceneral Services Admnistration, or both, is not subject to the

requi rements of subpart B of this part, but nay be subject to other

requirements, such as alternative surety bonding, inposed by the-

Departnent of Defense, or the Ceneral Services Adm nistration.
§ 515.5 Forns a&nd Fees.

(a) Eormsg. License form FMC-18 Rev., and financi al
responsibility forms FMC-48, FMC-67, FMC-68, FMC-69 may be obtai ned
fromthe Conm ssion's website at www. fnt.gov, the Director, Bureau
of Tariffs, Certification and Licensing, Feder al Maritinme
Commi ssi on, Washington, D.C. 20573, or from any of the Conm ssion's
area representatives.

(b) Eees, Al fees shall be payable by noney order, certified
check, cashier's check, or personal check to the "Federal Maritine
Conmmi ssion." Should a personal check not be honored when presented
for paynent, the processing of an application under this section
shall be suspended until the processing fee is paid. In any
i nstance where an application has been processed in whole or in

part, the fee will not be refunded. Such fees are:
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(1) Application for license as required by §515.12(a): $778;
(2) Application for status change or license transfer as'
required by §§515.18(a) and 515.18(b) : $362; and
(3) Supplenmentary investigation as required by §515.25(a):
$224.
Subpart B -- Eligibility and Procedure for Licensing

§ 515.11 Basic reauirenents for licensing; eligibilitvy.

(a) Necessary gualifications. To be eligible for an ocean

transportati on intermediary license, the applicant nust denonstrate
to the Conm ssion that:

(1) It possesses the necessary experience, that is, its
qualifying individual has a mninmum of three (3) years experience
in ocean transportation internediary activities in the United
States, and the necessary character to render ocean transportation-
internmedi ary services. A foreign NVOCC seeking to be I|icensed
under this part nust denonstrate that its qualifying individual has
a mninmm 3 years' experience in ocean transportation internediary
activities, and the necessary character to render ocean
transportation internediary services,; and

(2) It has obtained and filed with the Conm ssion a valid
bond, proof of insurance, or other surety in conformance wth
5515. 21.

(3) An NOCC with a tariff and proof of financial

responsibility in effect as of April 30, 1999, may continue to
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operate as an NVOCC without the requisite three years' experience
and will be provisionally licensed while the Conmmission reviews its
appl i cati on. Such person designated as the qualifying individual
for a provisionally licensed NVOCC nmay not act as a qualifying
i ndividual for another ocean transportation internediary until it
has obtained the necessary three years' experience in ocean
transportation intermediary services.

(b) Qualifvina individual. The follow ng individuals nust

qualify the applicant for a license:

(1) Sole proprietorship. The applicant sole proprietor.

(2) Partnership. At least one of the active managing

partners, but all partners nust execute the application.

(3) Coroaration. At least one of the active corporate

of ficers.

(c) Affiliates of internediaries. An independently qualified

applicant may be granted a separate license to carry on the
busi ness of providing ocean transportation internediary services
even though it is associated with, under common control wth, or
otherwise related to another ocean transportation internediary
t hrough stock ownership or comon directors or officers, if such
applicant submits: a separate application and fee, and a valid
instrunent of financial responsibility in the form and anount
prescri bed under §515.21. The qualifying individual of one active

licensee shall not also be designated contenporaneously as the
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qualifying individual of an applicant for another ocean
transportation internediary |icense, except for a separately’
i ncor porated branch office.

(d) Commdn carrier. A common carrier or agent thereof which
neets the requirenents of this part may be licensed to dispatch

shi pnents noving on other than such carrier's own bills of |ading:

subject to the provisions of §515.42(q).

(a) Applidation and forns. Any person who w shes to obtain a

license to operate as an ocean transportation internediary shal

submit, in duplicate, to the Director of the Comm ssion's Bureau of;
Tariffs, Certification and Licensing, a conpleted application Form
FMC-18 Rev. ("Application for a License as an Ccean Transportation

Internedi ary") 'acconpanied by the fee required under §515.5(b).

Al'l applications will be assigned an application nunber, and each-
applicant wll be notified of the nunber assigned to its.
appl i cati on. 'Notice of filing of such application shall be:

published in the Federal Reaister and shall state the name and
address of the applicant and the name and address of the qualifying:
individual. If the applicant is a corporation or partnership, the

nanes of the officers or partners thereof shall be published.

(b) Rejection. Any application which appears upon its face to:

be inconplete oir to indicate that the applicant fails to neet the:

licensing requirenents of the Act, or the Conmission's regulations,
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shall be returned by certified U S. mail or other nethod reasonably
calculated to provide actual notice to the applicant w thout
further processing, together with an explanation of the reason(s)
for rejection, and the application fee shall be refunded in full
Persons who have had their applications returned may reapply for a
license at any tinme thereafter by submitting a new application,
together with the full application fee.

(c) Investigation. Each applicant shall be investigated in

accordance with 5515. 13.

(d) Changes in fact. Each applicant and each |icensee shall

submt to the Commission, in duplicate, an anended Form FMC-18 Rev.
advising of any changes in the facts submitted in the original
application, within thirty (30) days after such change(s) occur. In
the case of an application for a |license, any unreported change may
delay the processing and investigation of the application and may
result in rejection or denial of the application. No fee is
required when reporting changes to an application for initial
i cense under this section.

§ 515.13 Invesittigation of applicants.

The Conmi ssion shall conduct an investigation of the
applicant's qualifications for a license. Such investigations may
addr ess:

(a) The accuracy of the information submtted in the

appl i cati on;
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(b) The integrity and financial responsibility of the
appl i cant;
(c) The character of the applicant and its qualifying
i ndi vi dual ; and
(d) The length and nature of the qualifying individual's
experience in handling ocean transportation internediary duties.

§ 515.14 Issuance and use of license.

(a) Qualification necessary for issuance. The Conm ssion will"

issue a license if it determines, as a result of its investigation
that the applicant possesses the necessary experience and character
to render ocean transportation internediary services and has filed
the required bond, insurance or other surety.

(b) To whom issued. The Commission will issue a |license only

in the nane of the applicant, whether the applicant is a sole

proprietorship, a partnership, or a corporation. A |license issued
to a sole proprietor doing business under a trade nane shall be in

the name of the sole proprietor, indicating the trade nane under

which the licensee will be conducting business. Only one |icense

shal |l be issued to any applicant regardl ess of the nunber of nanes

under which such applicant nay be doing business, and except as
otherwise provided in this part, such license is Ilimted

exclusively to use by the naned |icensee and shall not be

transferred wi thout prior Comm ssion approval to another person

§ 515.15 Denial of 1license
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| f the Conmmssion determines, as a result of its
i nvestigation, that the applicant:

(a) Does not possess the necessary experience or character to
render internediary services;

(b) Has failed to respond to any lawful inquiry of the

Comm ssi on; or

(c) Has made any materially false or msleading statenent to-

the Commi ssion in connection with its application; then, a letter
of intent to deny the application shall be sent to the applicant by
certified US nmail or other nethod reasonably calculated to
provi de actual notice, stating the reason(s) why the Conm ssion
intends to deny the application. If the applicant submts a witten
request for hearing on the proposed denial within twenty (20) days
after receipt of notification, such hearing shall be granted by the
Commi ssion pursuant to its Rules of Practice and Procedure
contained in part 502 of this chapter. O herwi se, denial of the
application will becone effective and the applicant shall be so
notified by certified US. mil or other nethod reasonably
calculated to provide actual notice.

§ 515.16 Revocation or suspension of license.

(a) Gounds for revocation. Except for the automatic

revocation for termnation of proof of financial responsibility
under 5515.26, or as provided in §515.25(b), a license nay be

revoked or suspended after notice and an opportunity for a hearing
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for any of the follow ng reasons:

(1) Violation of any provision of the Act, or any other
statute or Commi ssion order or regulation related to carrying on
t he business of an ocean transportation internediary;

(2) Failure to respond to any lawful order or inquiry by the
Conmi ssi on;

(3) Making a materially false or msleading statenent to the
Commi ssion in connection with an application for a license or an
anendnent to an existing license;

(4) Were the Conm ssion determnes that the licensee is not
qualified to render internediary services; or

(5) Failure to honor the licensee's financial obligations to
t he Conm ssi on.

(b) Notige of revocation. The Comm ssion shall publish in
the Federal Register a notice of each revocation.

§ 515 .17 Application after revocation or denial.

Wienever a license has been revoked or an application has been

deni ed because the Conm ssion has found the |icensee or applicant

to be not qualified to render ocean transportation internediary

services, any further application wthin 3 years of the"

Conmmi ssion's notice of revocation or denial, nade by such former
licensee or applicant or by another applicant enploying the same
qual i fying individual or controlled by persons on whose conduct the

Comm ssion based its determ nation for revocation or denial, shall
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be reviewed directly by the Conm ssion.

§ 515.18 Chanaes _in_oruani zation.

(a) The followng changes in an existing licensee’s:

organi zation ®#equire prior approval of the Conm ssion, and

application for such status change or license transfer shall be

made on Form FMC-18 Rev., filed in duplicate with the Commission’s

Bureau of Tariffs, Certification and Licensing, and acconpani ed by
the fee required under §515.5(b) (2):

(1) Transfer of a corporate |license to another person;

(2) Change in ownership of a sole proprietorship;

(3) Addition of one or nore partners to a licensed
part ner shi p;

(4) Any change in the business structure of a |icensee from
or to a sole proprietorship, partnership, or corporation, whether
or not such change involves a change in ownership;

(5) Any change in a licensee's nane; or

(6) Change in the identity or status of the designated:
qual i fying individual, except as described in paragraphs (b) and-
(c) of this section.

(b) Operation after death of sole proprietor. |In the event

the owner of a licensed sole proprietorship dies, the licensee's
execut or, adm ni strator, heir(s), or assign(s) may continue
operation of such proprietorship solely with respect to shipnents

for which the deceased sole proprietor had undertaken to act as an
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ocean transportation internediary pursuant to the existing license,"

if the death is reported within 30 days to the Conm ssion and to

all principals and shippers for whom services on such shipnments are

to be rendered.. The acceptance or solicitation of any other
shipnents is expressly prohibited until a new |icense has been
i ssued. Applications for a new license by the executor,

adm ni strator, heir(s), or assign(s) shall be made on Form FMC- 18’
Rev., and shall be acconpanied by the transfer fee required under
§515.5(b) (2).

(c) Opergtion after retirenent, resiunation, or death of

gualifvinu individual. When a partnership or corporation has been

licensed on the basis of the qualifications of one or nore of the-

partners or officers thereof, and such qualifying individual(s) no
| onger serve in a full-tinme, active capacity with the firm the
i censee shall report such change to the Commi ssion within 30 days.
Wthin the same 30-day period, the licensee shall furnish to the
Conmmi ssion the name(s) and detailed internmedi ary experience of any

ot her active managi ng partner(s) or officer(s) who may qualify the

i censee. Such qualifying individual (s) mnmust neet the applicable.

requi rements set forth in §515.11(a). The licensee may continue to
operate as an ocean transportation internediary while the
Conmmi ssion investigates the qualifications of the newly designated

partner or officer.

(d) Igcg&pration of branch office. In the event a licensee's-
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validly operating branch office becones incorporated as a separate
entity, the licensee may continue to operate such office pending
recei pt of a separate |icense, provided that:

(1) The separately incorporated entity applies to the
Commission for its own license wthin ten (10) days after
i ncorporation, and

(2) Wiile the application is pending, the continued operation

of the office is carried on as a hana fide branch office of the

licensee, under its full control and responsibility, and not as an

operation of the separately incorporated entity.

(e) Acqguigition of one or nore additional |icensees In the
event a licensee acquires one or nore additional |icensees, for the
pur pose of nerger, consolidation, or control, the acquiring

Iicensee shall advise the Comm ssion of such change within 30 days

after such change occurs by submitting in duplicate, an amended

Form FMC- 18, Rev. No application fee is required when reporting'
this change.

Subpart C -- Surety Bond Requirenents; dains Against GCcean
Transportation Internediaries

s_515 : L al bil :

(a) Form .and anmpbunt. Except as otherwise provided in this

part, NO person may operate as an ocean transportation intermediary

unl ess that person furnishes a bond, proof of insurance, or other
surety in a form and anmount determ ned by the Comm ssion to insure

financial responsibility. The bond, insurance or other surety
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covers the transportation-rel ated activities of an ocean,
transportation internediary only when acting as an ocean
transportation internediary.

(1) Any person operating in the United States as an ocean-
freight forwarder as defined by §515.2 (o) (1) shall furnish evidence
of financial responsibility in the amount of $50, 000.

(2) Any person operating in the United States as an NVOCC as
defined by §515.2(0)(2) shall furnish evidence of financia
responsibility in the anmount of $75, 000.

(3) Any unlicensed foreign-based entity, not operating in the
United States as defined in §515.3, providing ocean transportation
intermediary services for transportation to or from the United
States, shall furnish evidence of financial responsibility in the
amount of $150, 000. Such foreign entity will be held strictly
responsi bl e hereunder for the acts or omissions of its agent in the
United States.

(4) The amount of the financial responsibility required to be
furni shed by any entity pursuant to paragraphs (a)(l) or (a)(2) of
this section shall be increased by $10,000 for each of the
applicant's unincorporated branch offices.

(b) Group. financial responsibility. Wiere a group or

associ ation of ocean transportation internmediaries accepts
liability for an ocean transportation intermediary's financial

responsibility for such ocean transportation internediary's

-
]

ot AN it e

w9

N R TR N e

A W e W B T A

He0r AP AP R 00 1 BRI 5 S 0 e o

A Ik £ VA NGO B 1

iy 18

T AT

iR

Wi o



- 100 -
transportation-related activities under the Act, the group or
associ ation of ocean transportation internediaries nmust file either
a group supplenental coverage bond form insurance formor guaranty

form clearly identifying each ocean transportation internediary

covered, before a covered ocean transportation internediary may

provi de ocean tiransportation internediary services. |n such cases

a group or association nust establish financial responsibility in-

an anount equal to the lesser of the anount required by paragraph-
(a) of this section for each nenber or $3,000,000 in aggregate.
(c) Common trade nane. Were nore than one person operates:
under a common trade nane, separate proof of financial ;
responsibility :is required covering each corporation or person
separately proaiding ocean transportation internediary services.

(d) Federal military and civilian household goods. Any person

whi ch exclusively transports used household goods and personal
effects for the account of the Departnent of Defense, or for the
account of the -federal civilian executive agencies shipping under
the International Household Goods Program admnistered by the
Ceneral Services Admnistration, or both, is not subject to the
requirements of:subpart C of this part, but may be subject to other
requi rements, such as alternative surety bonding, inposed by the,
Departnment of Defense, or the General Services Adm nistration

§ 515.22: Proof of financial responsibility.

Prior to the date it commences furnishing ocean transportation
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internediary services, every ocean transportation internediary'
shall establish its financial responsibility for the purpose of:
this part by one of the follow ng nethods:

(a) Surety bond, by filing with the Comm ssion a valid bond
on Form FMC-48. Bonds nust be issued by a surety conpany found-
acceptable by the Secretary of the Treasury;

(b} Insurance, by filing with the Conm ssion evidence of
i nsurance on Farm FMC-67. The insurance nust provi de coverage for'
damages, reparations or penalties arising fromany transportation-
related activities under the Act of the insured ocean
transportation intermediary. This evidence of financial-
responsibility shall be acconpanied by: in the case of a financial
rating, the Insurer’s financial rating on the rating organization's
| etterhead or designated form in the case of insurance provided by
Underwiters at Lloyd' s, docunentation verifying nenbership in
Lloyd's; and is the case of insurance provided by surplus lines
insurers, docunentation verifying inclusion on a current "white
list" issued by the Non-Admtted Insurers' Information Ofice of-
the National Association of Insurance Conmissioners. The I nsurer

must certify that it has sufficient and acceptable assets |ocated

in the United States to cover all damages arising from the
transportation-rel ated activities of t he i nsur ed ocean
transportation internediary as specified under the Act. The.

i nsurance nust be placed with:
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(1)  An Insurer having a financial rating of Cass V or higher
under the Financial Size Categories of A M Best & Conpany, or
equi valent from an acceptable international rating organization;

(2) Underwiters at Lloyd's; or

(3) Surplus lines insurers named on a current "white list"
issued by the '"Non-Admitted Insurers’ |Information O fice of the
Nati onal Association of Insurance Conm ssioners; or

(c¢) Quaranty, by filing with the Conmm ssion evidence of
guaranty on Form FMC- 68. The guaranty nust provide coverage for
damages, reparations or penalties arising fromany transportation-
related activities under the Act of the covered ocean
transportation i nternmediary. This evidence of financi al
responsi bility shall be acconpanied by: in the case of a financial
rating, the Quarantor's financi al rating on the rating
organi zation's letterhead or designated form in the case of a
guaranty provided by Underwiters at Lloyd's, docunent ati on

verifying nmenbership in Lloyd's; and in the case of a guaranty

provided by surplus lines insurers, docunentation verifying
inclusion on a current "white list" issued by the Non-Adnmitted
I nsurers’ Information O fice of the National Association of
I nsurance Conmm ssi oners. The Guarantor nust certify that it has

sufficient and acceptable assets located in the United States to
cover al | damages arising from the transportation-related

activities of the covered ocean transportation internediary as
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speci fied under the Act. The guaranty nust be placed wth:
(1) A Quarantor having a financial rating of Cdass V or=
hi gher under the Financial Size Categories of A M Best & Conpany,:

or equivalent from an acceptable international rating organization;

Wi o 1 g
VI s A (MR o, L 0RO P TR skt oA Al b s e

(2) Underwriters at Lloyd's; or

(3) Surplys lines insurers nanmed on a current "white list"-
issued by the Non-Admitted Insurers' Information Office of the
Nati onal Association of Insurance Conm ssioners; or

(d) Evidence of financial responsibility of the type provided
for in paragraphs (a), (b) and (c) of this section established:
through and filed with the Conm ssion by a group or association of
ocean transportation internediaries on behalf of its nenbers,-
subject to the followi ng conditions and procedures:

(1) Each group or association of ocean transportation:

intermediaries shall notify the Conmmssion of its intention to’

=

participate in -such a program and furnish docunentation as wll-

denonstrate its authenticity and authority to represent its:

menbers, such as articles of incorporation, bylaws, etc.;

EC

(2) Each group or association of ocean transportation;

z

intermedi aries shall provide the Conmission with a list certified:
by its Chief Executive Oficer containing the nanes of those ocean:
transportation internediaries to which it wll provide coverage;

the manner and: anobunt of existing coverage each covered ocean

transportation finternediary has; an indication that the existing-
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coverage provided each ocean transportation intermediary is
provided by a surety bond issued by a surety conpany found;
acceptable to the Secretary of the Treasury, or by insurance or
guaranty issued by a firm nmeeting the requirenents of paragraphs
(b) or (c) of this section with coverage limts specified above in
§515.21; and the nanme, address and facsimle nunber of each surety,

i nsurer or guarantor providing coverage pursuant to this section.

Each group or association of ocean transportation intermediaries or-

its financial responsibility provider shall notify the Conm ssion
within 30 days of any changes to its list;

(3 The group or association shall provide the Conmi ssion
with a sanple copy of each type of existing financial
responsibility coverage wused by nenber ocean transportation
i nternmedi ari es;

(4) Each group or association of ocean transportation
internedi aries shall be responsible for ensuring that each nenber's
financial responsibility coverage allows for clains to be nmade in
the United States against the Surety, Insurer or Quarantor for any
j udgnent for danages against the ocean transportation internediary,
arising from itss transportation-related activities under the Act,
or order for reparations issued pursuant to section 11 of the Act,
or any penalty assessed against the ocean transportation
intermediary pursuant to section 13 of the Act. Each group or

association of ocean transportation internmediaries shall be
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responsible for requiring each nmenber ocean transportation
intermediary to provide it wth wvalid proof of financial
responsibility -annually;

(55 Were the group or association of ocean transportation{
intermedi ari es idetermines to secure on behal f of its nembers ot her
forms of finangial responsibility, as specified by this section,
for damages, reparations or penalties not covered by a menber's:
individual financial responsibility coverage, such additional
coverage nust:

(i) Allow clainms to be nade in the United States directly:
agai nst the group or association's Surety, lnsurer or Quarantor forf
damages against each covered nmenber ocean transportation-
intermedi ary arising from each covered nenber ocean transportation-
intermediary's transportation-related activities under the Act, or,
order for reparations issued pursuant to section 11 of the Act, or
any penalty assessed against each covered nenber ocean-
transportation intermediary pursuant to section 13 of the Act; and:

(ii) Be fbr an anmount up to the anmount determned in
accordance with §515.21(b), taking into account a nenber's
i ndi vidual finahcial responsibility coverage already in place. 1In-
the event of a claim against a group bond, the bond nust be
repl eni shed up to the original amunt of coverage within 30 days of
paynment of the claim and

(iii) be in excess of a nenber's individual financia
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responsibility coverage already in place; and

(6) The coverage provided by the group or association of
ocean transportation intermediaries on behalf of its nenbers shall
be provided by:

(i) in the case of a surety bond, a surety conpany found
acceptable to the Secretary of the Treasury and issued by such a:
surety conmpany on Form FMC-69; and

(ii) in the case of insurance and guaranty, a firm having a-
financial rating of Cdass V or higher under the Financial Size.
Categories of A°M Best & Conpany or equivalent from an acceptabl e:
international rating organization, Underwiters at Lloyd's, or
surplus line insurers named on a current "white list" issued by the
Non- Admitted Insurers' Information Office of the National.
Associ ati on of Insurance Conmm ssioners and issued by such firnms on
Form FMC-67 and Form FMC-68, respectively.

(e) Al forms and docunents for establishing financial
responsibility of oceantransportationinternediaries prescribedin
this section shall be submtted to the Director, Bureau of Tariffs,
Certification and Li censi ng, Feder al Maritine Conmi ssi on, :
Washi ngt on, DC 20573. Such forms and docunents nust clearly-
identify the name; trade nane, if any; and the address of each
ocean transportation internediary.

§ 515.23 Cains against an ocean transportation internedi arv.

The Comm ssion or another party may seek paynent from the
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bond, insurance, or other surety that is obtained by an ocean
transportation internediary pursuant to this section.

(a) Payment pursuant to Conmmission order. If the Conmm ssion.

i ssues an order for reparation pursuant to sections 11 or 14 of the

Act, or assesses a penalty pursuant to section 13 of the Act, a

bond, insurance, or other surety shall be available to pay such"

order or penalty.

(b) Pavmenit Pursuant to a claim (1) If a party does not file.

a conplaint with the Conmm ssion pursuant to section 11 of the Act,:

but otherwise seeks to pursue a claim against an ocean

transportation internediary bond, insurance or other surety for.
damages arising from its transportation-related activities, it

shal | attenpt to resolve its claim wth the financial

responsibility provider prior to seeking paynent on any judgment’

for danmages obt ained. Wen a claimant seeks paynent under this :

section, it sinultaneously shall notify both the financial.

responsibility provider and the ocean transportation intermediary’
of the claim by certified mail, return receipt requested. The

bond, insurance; or other surety may be available to pay such claim:

if:
(i) the ocean transportation intermediary consents to paynent,
subject to review by the financial responsibility provider; or
(ii) the dcean transportation internediary fails to respond

within forty-five (45) days from the date of the notice of the

LIRS
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claim to address the validity of the claim and the financial
responsibility provider deens the claimvalid.

(2) If the parties fail to reach an agreenment in accordance
with paragraph (b)(l) of this section within ninety (90) days of
the date of the initial notification of the claim the bond,
i nsurance, or other surety shall be available to pay any judgnent
for damages obtained from an appropriate court. The financi al
responsibility provider shall pay such judgment for damages only to
the extent they arise from the transportation-related activities of
the ocean transportation internediary ordinarily within 30 days,
wi thout requiring further evidence related to the validity of the
claim it may, however, inquire into the extent to which the
j udgnent for damages arises from the ocean transportation
intermediary's transportation-related activities.

(c) The Federal Maritime Comm ssion shall not serve as
depository or distributor to third parties of bond, guaranty, or
i nsurance funds in the event of any claim judgnent, or order for
reparation.

§ 515.24 Agent. for service of process.

(a) Every ocean transportation internmediary not |ocated in
the United States and every group or association of ocean
transportation internediaries not |ocated in the United States

whi ch provides financial coverage for the financial responsibility

of a nenber ocean transportation internediary shall designate and
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maintain a person in the United States as legal agent for the

receipt of judicial and administrative process, including-

subpoenas.

(b) If the designated |egal agent cannot be served because of
deat h, disability, or unavailability, the Secretary, Feder al
Maritime Comm ssion, wll be deened to be the legal agent for
service of proé¢ess. Any person serving the Secretary nust also.
send to the ocean transportation internediary, or group or,
associ ation of ocean transportation internediaries which provide
financial coverage for the financial responsibilities of a menber
ocean transportation internmediary, by registered mail, return:
recei pt requested, at its address published in its tariff, a copy
of each docunment served upon the Secretary, and shall attest to;
that mailing at the tine service is nmade upon the Secretary.

(c) Service of admnistrative process, other than subpoenas,

may be effected upon the legal agent by mailing a copy of the-

docunent to be served by certified or registered mail, return’

recei pt requesged. Adm nistrative subpoenas shall be served in-

accordance with 5502.134 of this chapter.

(d) Designations of resident agent under paragraphs (a) and.

(b) of this section and provisions relating to service of process:

under paragraph (c) of this section shall be published in the ocean!

transportation intermediary’s tariff, when required, in accordance:

with part 520 of this chapter.
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(e) Every ocean transportation internediary using a group or.
associ ation of ocean transportation internediaries to cover its:
financial respohsibility requirenment under §515.21(b) shall publish,
the nane and address of the group or association's resident agent
for receipt of judicial and admnistrative process, including-
subpoenas, in its tariff, when required, in accordance with part-
520 of this chapter.

§ 515.25 Filimg of proof of financial responsibility.

(a} Filing of proof of financial responsibility. Upon

notification by the Commssion by certified US mil or other:
met hod reasonably calculated to provide actual notice that the'
applicant has been approved for licensing, the applicant shall file
with the Drector of the Commission's Bureau of Tariffs,:
Certification and Licensing, proof of financial responsibility in

the form and anmount prescribed in §515.21. No tariff shall be

published until a license is issued, if applicable, and proof of

financial respansibility is provided. No license will be issued-
until the Commission is in receipt of valid proof of financial-
responsibility from the applicant. If nore than six (6) nonths

el apse between issuance of the notification of qualification and:
receipt of the proof of financial responsibility, the Commission.
may, at its dis¢retion, undertake a supplenentary investigation to-
determne the applicant's continued qualification, for which a fee.

is required under §515.5(b) (3). Should the applicant not file the
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requi site proof of financial responsibility within two (2) years of

SR R Yt

notification, the Conmssion will consider the application to be-

Wm0

i nval i d.

v

(b) Branch offices. New proof of financial responsibility, or

a rider to the existing proof of financial responsibility,

o LA AW W (g St

i ncreasing the amount of the financial responsibility in accordance

AN A

with §515.21(a) (4), shall be filed with the Conm ssion prior to the

date the |licensee commences operation of any branch office. %
Failure to adhere to this requirenment may result in revocation of %
the |icense. g
§_515.26 Termimation of financial responsibility. %

No license shall remain in effect wunless valid proof of %
financial respopsibility is maintained on file with the Conm ssi on. ?
Upon receipt of notice of termnation of such financial §

responsibility, the Conm ssion shall notify the concerned |icensee %
by certified U S mil or other nethod reasonably calculated to :

provide actual notice, at its last known address, that the

ST NIYE S

b

Conmmi ssion shall, without hearing or other proceeding, revoke the
license as of the termnation date of the financial responsibility,-

unl ess the licehsee shall have subnmitted valid replacenent proof of

k4 RS Y PRI e RN

financial responsibility before such term nation date. Repl acenent

financial responsibility nust bear an effective date no later than

A R 8

the termnation date of the expiring financial responsibility.

§ 515.27 Proof: of conpliance.
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(a) No cammon carrier may transport cargo for the account of
a shipper known:by the carrier to be an NVOCC unless the carrier has
determ ned that the NVOCC has a tariff and financial responsibility
as required by sections 8 and 19 of the Act.

(b) A conmon carrier can obtain proof of an NVOCC’s conpliance
with the tariff and financial responsibility requirenments by:

(1) Reviewing a copy of the tariff published by the NVOCC and
in effect under part 520 of this chapter;

(2) Consulting the Commission to verify that the NVOCC has
filed evidence -of its financial responsibility; or

(3) Any other appropriate procedure, provided that such
procedure is set forth in the carrier's tariff.

(c) A common carrier that has enployed the procedure
prescribed in either paragraphs (b) (1) or (b)(2) of this section
shall be deened'to have net its obligations under section 10(b) (11)°
of the Act, unless the common carrier knew that such NVOCC was not:
in conpliance wth the tariff and financial responsibility
requirenments.

(d) The Commission W Il publish at its website, www.fmc.gov,-
a list of the lbcations of all carrier and conference tariffs, and
a list of ocean-transportation internediaries who have furnished the
Conmi ssion with evidence of financial responsibility, current as of
the last date on which the list is updated. The Conmm ssion will

update this list on a periodic basis.
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Appendix A t¢ Subpart ¢ of Part 515--Ocean Transportation

Internmediarv (@TI) Bond Form [ Form 481

Form FMC- 48
FEDERAL MARI TI ME COWM SSI ON
Ccean Transportation Internmediary (OTl) Bond (Section 19,
Shi ppi ng Act of 1984, as anended by the Ccean Shipping Reform *
Act of 1998 and the Coast Guard Authorization Act of 1998)

[indicate whether NVOCC or Freiaht Forwarder],:

as Principal (Bereinafter "Principal"), and , ad

Surety (hereingfter "Surety") are held and firmy bound unto tha

United States of America in the sum of $ for the

payment of which sum we bind ourselves, our heirs, executors,
administrators, successors and assigns, jointly and severally.

Whereas, Principal operates as an OTl in the waterborne foreign
commer ce of thai United States in accordance with the Shipping Act
of 1984, as amended by the Qcean Shipping Reform Act of 1998 and the
Coast Quard Authorization Act of 1998 ("1984 Act"), 46 U S.C. app
1702, and, if necessary, has a valid tariff published pursuant ta
46 CFR part 515°‘and 520, and pursuant to section 19 of the 1984 Act,;
files this bond with the Comm ssion;

Now, Therefore, The condition of this obligation is that the
penal ty amount of this bond shall be available to pay any judgnent
or any settlement made pursuant to a claimunder 46 CFR § 515.23(hb):

for darfages against the Principal arising from the Principal's

N ! !
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transportation-related activities or order for reparations issued
pursuant to section 11 of the 1984 Act, 46 U S.C. app. 1710, or any
penal ty assessed against the Principal pursuant to section 13 of the
1984 Act, 46 U.S.C. app. 1712.

This bond shall inure to the benefit of any and all persons who
have obtained a judgnent or a settlenent made pursuant to a claim
under 46 CFR § 515.23(b) for danages against the Principal arising
fromits transportation-related activities or order of reparation
i ssued pursuant to section 11 of the 1984 Act, and to the benefit
of the Federal Maritine Comm ssion for any penalty assessed agai nst
the Principal pursuant to section 13 of the 1984 Act. However, the
bond shall not apply to shipnments of used household goods and
personal effects for the account of the Departnent of Defense or the
account of federal civilian executive agencies shipping under the
International Household Goods Program adnministered by the Genera
Services Adm nistration.

The liability of the Surety shall not be discharged by any
paynment or succession of paynments hereunder, unless and until such
paynment or paynents shall aggregate the penalty of this bond, and
in no event shill the Surety's total obligation hereunder exceed
said penalty regardless of the nunber of claims or clainmants.

This bond is effective the day of ,

, and shall continue in effect until discharged or term nated

as herein provided. The Principal or the Surety may at any tine
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termnate this bond by witten notice to the Federal Maritine
Commi ssion at its office in Washi ngton, DC. Such termnation shalk
beconme effective thirty (30) days after receipt of said notice by
the Conmm ssion. The Surety shall not be liable for any
transportation-related activities of the Principal after the
expiration of the 30-day period but such termnation shall not
affect the liability of the Principal and Surety for any event
occurring prior to the date when said term nation becones effective,

The Surety consents to be sued directly in respect of any bong
fide claimowed by Principal for damages, reparations or penaltieg
arising from thHe transportation-related activities under the 1984
Act of Principal in the event that such legal liability has not been
di scharged by the Principal or Surety after a clainmant has obtained
a final judgnment (after appeal, if any) against the Principal from
a United States Federal or State Court of conpetent jurisdiction and
has conplied with the procedures for collecting on such a judgment:
pursuant to 46 ¢FR § 515.23(b), the Federal Maritinme Conmm ssion, or
where all parties and claimants otherwi se nutually consent, from &
foreign court, or where such claimnt has becone entitled to paynent
of a specified sum by virtue of a conprom se settlenent agreenent
made wth the Principal and/or Surety pursuant to 46 CFR §
515. 23(b), whereby, upon paynment of the agreed sum the Surety is
to be fully, irrevocably and unconditionally discharged from al

further liability to such claimant; provided, however, that Surety's;
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total obligation hereunder shall not exceed the anobunt set forth in
46 CFR § 515.21, as applicable.
The wunderwiting Surety wll pronptly notify the D rector,
Bureau of Tariffs, Certification and Licensing, Federal Maritine
Conmmi ssion, Washington, DC 20573, of any clainm(s) against this bond.

Si gned and sealed this day of ,

(Pl ease type nane of signer under each signature.)

I ndi vidual Principal or Partner

Busi ness Address

Busi ness Address

I ndi vi dual Principal or Partner

Busi ness Address

Trade Nane, |If Any

Cor porate Principa

State of Incorporation

Trade Nanme, |If Any

Busi ness Address

By

Title

(Affix Corporate Seal)

I ndi vidual Principal or Partner-
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Corporate Surety

Busi ness Addr ess

By

Title

(Affix Corporate Seal)

Appendix B td Subpart C of Part 515--Ocean TransportatLoﬁi

| nternedi arv (dTTI) Insurance Form [Form 671

Form FMC- 67
FEDERAL MARI TI ME COW SSI ON
Ccean Txansportation Intermediary (OIl) Insurance
Form Furnished as Evidence of Financial Responsibility
Under 46 U.S.C. app. 1718

This is ta certify, that the (Nane of |nsurance Companv) .

(hereinafter “Insurer”) of (Home O fice Address of Company)

has issued to (OTl _or Group or Association of OQOTIs [indicated

whet her NVOCC (s} or Freiaht Forwarder(s) 1) (hereinafter "lnsured")

of (Address of OIl or Group or Association of OTIs) a policy

or policies of insurance for purposes of conmplying with the
provisions of 46 U S.C. app. 1718 and the rules and regul ati ons, as
anended, of <the Federal Maritime Conm ssion, whi ch provide
conpensati on for damages, reparations or penalties arising from the
transportation- @l ated activities of Insured, and made pursuant to
t he Shipping Act of 1984, as anmended by the Ccean Shipping Reform

Act of 1998 and the Coast @uard Authorization Act of 1998 (“1984

[
i
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Act") .

VWHEREAS, the Insured is or may becone an OTl subject to the
1984 Act, 46 U.$.C. app. 1701 et sea., and the rules and regul ations
of the Federal -Maritime Conmission, or is or may becone a group or
associ ation of Orl s, and desires to establ i sh financiak
responsibility in accordance with section 19 of the 1984 Act, filed
with the Conmmission this Insurance Form as evidence of its financialk
responsibility and evidence of a financial rating for the Insurern
of Class V or higher under the Financial Size Categories of A M -
Best & Conpany or equivalent from an acceptable international rating
organi zati on on such organization's |etterhead or designated form;
or, in the case of insurance provided by Underwiters at Lloyd' s,
document ation verifying nenbership in Lloyd's, or, in the case of
surplus lines insurers, docunentation verifying inclusion on a
current "white list" issued by the Non-Admtted |Insurers
Information Ofice of the National Association of Insurance
Conmi ssi oner s.

WHEREAS, the Insurance is witten to assure conpliance by the
Insured with section 19 of the 1984 Act, 46 U S.C. app. 1718, and
the rules and regulations of the Federal Maritine Commissior
relating to evidence of financial responsibility for OIls, this
I nsurance shall be available to pay any judgnment obtained or any
settlenent made pursuant to a claim under 46 CFR § 515.23(b) for

danmages agai nst t he I nsured arising from the I nsured's
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transportation-related activities under the 1984 Act, or order fof
reparations issued pursuant to section 11 of the 1984 Act, 46
US C app. 1310, or any penalty assessed against the |Insured
pursuant to section 13 of the 1984 Act, 46 U.S.C. app. 1712f
provi ded, however, that Insurer's obligation for a group oz
associ ation of OTIs shall extend only to such damages, reparation3
or penalties described herein as are not covered by another
i nsurance policy, guaranty or surety bond held by the OTI(s) against
which a claimor final judgnent has been brought and that Insurer's
total obligation hereunder shall not exceed the anount per OIl set:
forth in 46 CFR § 515.21 or the anmount per group or association of
OTIs set forth in 46 CFR § 515.21 in aggregate.

VWHEREAS, the Insurer certifies that it has sufficient and
acceptabl e' assets located in the United States to cover all,
liabilities of insured herein described, this Insurance shall inure
to the benefit of any and all persons who have a bona fide claim
agai nst the Insured pursuant to 46 CFR § 515.23(b) arising fromits
transportation-related activities under the 1984 Act, or order of
reparation issued pursuant to section 11 of the 1984 Act, and to the
benefit of the Federal Maritine Conmission for any penalty assessed
agai nst the Insured pursuant to section 13 of the 1984 Act.

The Insurer consents to be sued directly in respect of any bona
fide claim owed by Insured for danmges, reparations or penalties

arising from the transportation-related activities under the 1984
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Act, of Insured in the event that such legal liability has not been
di scharged by the Insured or Insurer after a clainmant has obtained
a final judgnent (after appeal, if any) against the Insured from a
United States Federal or State Court of conpetent jurisdiction and
has conplied with the procedures for collecting on such a judgment
pursuant to 46 CFR § 515.23(b), the Federal Maritinme Comm ssion, of
where all parties and clainmants otherwi se nutually consent, from a
foreign court, or where such claimnt has becone entitled to payment
of a specified sum by virtue of a conprom se settlenent agreenent;
made with the Insured and/or Insurer pursuant to 46 CFR § 515.23(b),
wher eby, upon paynent of the agreed sum the Insurer is to be fully,
irrevocably and wunconditionally discharged from all further
l[iability to such claimant; provided, however, that Insurer's total
obligation hereunder shall not exceed the anount per OIl set forth
in 46 CFR § 515.21 or the anount per group or association of OTIs
set forth in 46 CFR § 515.21

The liabiXity of the Insurer shall not be discharged by any
paynment or succession of paynents hereunder, unless and until such
paynment or paynents shall aggregate the penalty of the Insurance in
t he anount per nmenber OTl set forth in 46 CFR § 515.21 or the anount
per group or association of OTIs set forth in 46 CFR § 515. 21,
regardl ess of the financial responsibility or lack thereof, or the
sol vency or bankruptcy, of Insured.

The insurance evidenced by this undertaking shall be applicable
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only in relation to incidents occurring on or after the effective
date and before the date termnation of this undertaking becomes

effective. The effective date of this undertaking shall be

day of , , and shall continue in effect unti

di scharged or termnated as herein provided. The Insured or the
Insurer may at any tine termnate the Insurance by filing a notice

in witing with the Federal Maritine Commssion at its office in

Washi ngton, D.C. Such termination shall becone effective thirty
(30) days after receipt of said notice by the Conmi ssion. The
Insurer shall not be liable for any transportation-related

activities under the 1984 Act of the Insured after the expiration
of the 30-day :period but such termnation shall not affect the
liability of thie Insured and Insurer for such activities occurring
prior to the date when said term nation becones effective.

Insurer or Insured shall immediately give notice to the Federal
Maritime Commission of all lawsuits filed, judgnments rendered, and
paynments made under the insurance policy.

(Name of Agent) domciled in the United

States, with offices located in the United States, at

is hereby designated as the Insurer's agent for service

of proce-ss for the purposes of enforcing the Insurance certified to
her ei n.

If nore than one insurer joins in executing this document, that

action constitutes joint and several liability on the part of the
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i nsurers.
The Insurer wll pronmptly notify the Director, Bureau of
Tariffs, Certification and Licensing, Federal Maritinme Conm ssion,
Washi ngton, D.C 20573, of any clain(s) against the Insurance.

Signed and sealed this day of ,

Signature of Official signing orn

behal f of | nsurer

Type Nane and Title of signer

This Insurance Form has been filed with the Federal Maritine
Comm ssi on.

Appendix C tg Subpart c of Part 515--Ocean Transportatiod

[ nternediarv (QTI) GQuaranty Form [Form 681

Form FMC- 68
FEDERAL MARI TI ME COW SSI ON
Quaranty in Respect of Ccean Transportation |nternediary
(OTl) Liability for Damages, Reparations or Penalties Arising
from Transportation-Related Activities Under the Shipping Act of
1984, as anended by the Ocean Shipping Reform Act of 1998
and Ghe Coast Guard Authorization Act of 1998

1. WHEREAS (Nane of Applicant [indicate

whet her NVOE€C or Freiaht Forwarder]) (hereinafter "Applicant") is

or may become ah Ccean Transportation Intermediary (“OTI”) subject

to the Shipping-Act of 1984, as anended by the Ccean Shipping Reform
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Act of 1998 and the Coast Guard Authorization Act of 1998 (“198§

Act"), 46 U.s.¢. app. 1701 et sea. and the rules and regulations

of the Federal Maritine Conm ssion (“FMC”), or is or may becone a
group or association of OTls, and desires to establish its financial
responsibility in accordance with section 19 of the 1984 Act, then,
provi ded that the FMC shall have accepted, as sufficient for that
purpose, the Applicant's application, supported by evidence of &
financial rating for the Guarantor of Class V or higher under thd
Fi nanci al Size Categories of A°M Best & Conpany or equivalent from

an acceptable international rating organization on such rating

organi zation's letterhead or designated form or, in the case of
Quaranty provided by Underwiters at Lloyd's, documentation
verifying nmenbership in Lloyd' s, or, in the case of surplus I|ines

insurers, docunmentation verifying inclusion on a current "white
list" issued by:the Non-Admitted Insurers' Information Office of the
Nati onal Association of Insurance Conm ssioners, the undersigned
Guarantor certifies that it has sufficient and acceptable assets
| ocated in the United States to cover all damages arising fromthe
transportationirelated activities of the covered OIl as specified
under the 1984 Act.

2. Now, Therefore, The condition of this obligation is that
the penalty amount of this Quaranty shall be available to pay any
j udgnent obtain& or any settlenent made pursuant to a clai m under

46 CFR § 515.23(b) for damages against the Applicant arising from
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the Applicant's transportation-related activities or order foa
reparations issued pursuant to section 11 of the 1984 Act, 45
U S C app. 1710, or any penalty assessed against the Principal
pursuant to segtion 13 of the 1984 Act, 46 U S.C. app. 1712.

3. The wundersigned Guarantor hereby consents to be sued
directly in respect of any bona fide claim owed by Applicant for
damages, reparations or penalties arising from Applicant's
transportation-related activities under the 1984 Act, in the event
that such legal liability has not been discharged by the Applicant
after any such ¢laimant has obtained a final judgnent (after appeal,"’
if any) against-the Applicant froma United States Federal or State
Court of conpetent jurisdiction and has conplied with the procedures
for collecting on such a judgnment pursuant to 46 CFR § 515.23(b),
the FMC, or where all parties and claimants otherwi se nutually
consent, from a foreign court, or where such clainmant has becone
entitled to payment of a specified sum by virtue of a conprom se
sett| enent agréement made with the Applicant and/or Guarantor
pursuant to 46 CFR § 515.23(b), whereby, upon paynent of the agreed
sum the Quarantor is to be fully, irrevocably and unconditionally
di scharged from:all further liability to such claimant. In the case
of a guaranty aovering the liability of a group or association of
OTl s, Quarantor's obligation extends only to such danmages,
reparations or -penalties described herein as are not covered by

anot her insurance policy, guaranty or surety bond held by the OTI(s):
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against which a claimor final judgnment has been brought.

4, The Cuarantor's liability under this Guaranty in respect
to any claimnt-shall not exceed the anmount of the guaranty; and the
aggregate amount of the Guarantor's liability under this Guaranty
shal | not exceed the anount per OIl set forth in 46 CFR § 515.21 of
t he anmount per group or association of OTIs set forth in 46 CFR &
515.21 in aggregate.

5. The Guhrantor's liability under this GQuaranty shall attach
only in respect of such activities giving rise to a cause of action
agai nst the Applicant, in respect of any of its transportation-
related activities under the 1984 Act, occurring after the Guaranty
has becone effective, and before the expiration date of thig
Quaranty, which shall be the date thirty (30) days after the datd
of receipt by FMC of notice in witing that either Applicant or theg
GQuarantor has elected to termnate this Quaranty. The Guarantozr
and/ or Applicant specifically agree to file such witten notice of
cancel | ati on.

6. Guarantor shall not be liable for paynents of any of the
danmages, reparations or penalties hereinbefore described which arise
as the result of any transportation-related activities of Applicant
after the cancellation of the CGuaranty, as herein provided, but such
cancel | ation shall not affect the liability of the Guarantor for the
paynment of any such damages, reparations or penalties prior to the

date such canceilllation beconmes effective.
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7. Quarantor shall pay, subject to the Iimt of the amount
per OTI Set forth in 46 CFR § 515.21, directly to a dai nant any su@
or suns which Quarantor, in good faith, determines that thg
Applicant has failed to pay and would be held legally liable by
reason of Applicant's transportation-related activities, or itg
legal responsibilities under the 1984 Act and the rules and
regul ati ons of the FMC, nade by Applicant while this agreenent id
in effect, regardless of the financial responsibility or lack
thereof, or the solvency or bankruptcy, of Applicant.

8. Applicant or GQuarantor shall imediately give writteé
notice to the ¥Mc of all lawsuits filed, judgnments rendered, and
paynents made under the Cuaranty.

9. Applicant and Cuarantor agree to handle the processing ané
adj udication of clains by claimants under the QGuaranty established
herein in the Uited States, unless by nutual consent of all parties
and cl ai mants anhother country is agreed upon. Guarantor agrees ta
appoi nt an agent for service of process in the United States.

10. This Guaranty shall be governed by the laws in the Stat%

of to the extent not inconsistent with the rule§

and regul ati ons: of the FMC

11. This CGuaranty is effective__the day of ‘s

, 12:01 a.m, standard tine at the address of the Guarantor;
as stated herein and shall continue in force until termnated as:

herein provided:.
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12. The Guarantor hereby designates as the Quarantor's lega}l

agent for service of process domciled in the United States

, Wwth offices located in the Unitedi

St at es at , for théi

pur poses of enforcing the Quaranty described herein.

(Place and Date of Execution)

(Type Nanme of Quarantor)

(Type Address of Quarantor)

By (Signature and Title)

Appendi x D to; Subpart C of Part 515 -- COcean Transportation

I ntermediarv (dTI) Group Bond Form [FMC-691

Form FMC- 69
FEDERAL MARI TI ME COW SSI ON
Ccean Transbortation Intermediary (OTI) Goup Suppl enent al
Coverage Bond Form (Section 19, Shipping Act of 1984, as anended’
by the Ccean Shipping Reform Act of 1998 and the Coast GCuard
Aut hori zation Act of 1998)

[indicate whether NVOCC or Freightd

Forwarder], as :Principal (hereinafter "Principal"), and

, as Surety (hereinafter "Surety") are held and firmly

bound unto the United States of Anerica in the sum of $:

for the paynent of which sum we bind ourselves, our heirs,;
executors, administrators, successors and assigns, jointly and

several ly.
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WHEREAS, (Principal) operates as a group

or association of OTIs in the waterborne foreign comerce of the
United States and pursuant to section 19 of the Shipping Act of
1984, as anended by the Ccean Shipping Reform Act of 1998 and the
Coast @uard Authorization Act of 1998 ("1984 Act"), files this bond
with the Federal Maritine Comm ssion

NOW THEREFORE, the conditions of this obligation are that the
penalty anmount of this bond shall be available to pay any judgnent
obt ai ned or any settlenent nmade pursuant to a claimunder 46 CFR §
515. 23(b) against the OTIs enunerated in Appendix A of this bond for
danmages arising from any or all of the identified OTIs"
transportation-related activities under the 1984 Act, 46 U S C app.
1701 et _seq., or order for reparations issued pursuant to section
11 of the 1984 Act, 46 U S.C. app. 1710, or any penalty assessed
pursuant to section 13 of the 1984 Act, 46 U S.C. app. 1712, that
are not covered by the identified OTIs' individual insurance
policy(ies), guaranty(ies) or surety bond(s).

This bond shall inure to the benefit of any and all persons who
have obtained a judgment or made a settlenent pursuant to a claim
under 46 CFR § $15.23(b) for damages against any or all of the OTIs
identified in Appendix A not covered by said OTIs’ insurance
policy(ies), guaranty(ies) or surety bond(s) arising from said OTIs’
transportation-related activities under the 1984 Act, or order for

reparation issued pursuant to section 11 of the 1984 Act, and to the
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benefit of the Federal Maritine Comm ssion for any penalty assessed
agai nst said OTIs pursuant to section 13 of the 1984 Act. However, ,
the bond shall not apply to shipnments of used household goods and
personal effects for the account of the Departnent of Defense or the
account of federal civilian executive agencies shipping under the
International Household Goods Program admi nistered by the General
Services Adm nistration.

The Surety consents to be sued directly in respect of any m
fide claimowed by any or all of the OTIs identified in Appendix &
for damages, reparations or penal ties ari sing from thea
transportation-related activities under the 1984 Act of the OTIs in
the event that such legal liability has not been discharged by the
OTIs or Surety after a claimnt has obtained a final judgnent (after
appeal, if any) against the OTIs from a United States Federal or
State Court of conpetent jurisdiction and has conplied with the
procedures for collecting on such a judgnment pursuant to 46 CFR §&
515.23(b), the Federal Maritinme Conmi ssion, or where all parties and
claimants otherwi se nutually consent, froma foreign court, or wherea
such cl ai mant has becone entitled to paynent of a specified sum by
virtue of a conprom se settlenent agreenent nade with the OTIs
and/or Surety pursuant to 46 CFR § 515.23(b), whereby, upon paynent
of the agreed sum the Surety is to be fully, irrevocably and
uncondi tionally discharged from all further liability to such

cl ai mant .
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The liability of the Surety shall not be discharged by anyg
payment or sucdgession of paynents hereunder, unless and until such
paynment or paynents shall aggregate the penalty of this bond, and
in no event shall the Surety's total obligation hereunder exceed thé
amount per memfer OTl set forth in 46 CFR § 515.21 identified in
Appendi x A, or the anount per group or association of OTIs set forth

in 46 CFR § 515.21, regardless of the nunber of OTls, clainms oz

cl ai mant s.
This bond is effective the day of ,
., and shall <continue in effect wuntil discharged or term nated

as herein provided. The Principal or the Surety may at any time
termnate this bond by witten notice to the Federal Maritine
Commi ssion at its office in Washington, DC. Such termnation shall
becone effectivie thirty (30) days after receipt of said notice by
the Commission. The Surety shall not be liable for any
transportation-irelated activities of the OTIs identified in Appendix
A as covered by the Principal after the expiration of the 30-day
period, but such term nation shall not affect the liability of the
Principal and Surety for any transportation-related activities;%
occurring prior'to the date when said term nation becomes effective.'

The Principal or financial responsibility provider will
pronptly notify; the underwiting Surety and the Director, Bureau of
Tariffs, Certification and Licensing, Federal Maritine Comm ssion,;

Washi ngton, DC 20573, of any additions, deletions or changes to the
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OTIs enunerated in Appendix A In the event of additions ta
Appendi X A, coverage Will be effective upon receipt of such notice,
in witing, by the Commission at its office in Washington, DC In
the event of deletions to Appendix A termnation of coverage for
such OTI(s) shall becone effective 30 days after receipt of written
notice by the Conm ssion. Neither the Principal nor the Surety
shall be 1liable for any transportation-related activities of the
OTI(s) deleted from Appendix A after the expiration of the 30—dag
period, but such termnation shall not affect the liability of th§
Principal and Surety for any transportation-related activities of
said OTI(s) occurring prior to the date when said termination
beconmes effective.
The wunderwiting Surety wll pronptly notify the D rector,

Bureau of Tariffs, Certification and Licensing, Federal Maritine

Conmi ssi on, Washi ngton, DC 20573, of any clain(s) against this bond.

Signed and sealed this day of . v
(Pl ease type name of signer under each signature).

I ndi vi dual Principal or Partner

Busi ness Address

I ndi vi dual Principal or Partner

Busi ness Address

I ndi vi dual Principal or Partner

Busi ness Address

%
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Trade Nane, if Any

Cor porate Principal

Pl ace of Incorporation

Trade Nanme, if Any

Busi ness Address (Affix

Cor porate Seal)

BY

Title

Principal's Agent for Service

of Process (Required if Principal is not a U S. Corporation)

Agent's Address

Corporate Surety

Busi ness Address (Affix

Cor porate Seal)

By

Title

Subpart D - Duties and Responsibilities of GOcean Transportation
Internedi aries; Reports to Conm ssion
§_515.31 General duties.

(a) License; nanme and nunber. Each |icensee shall carry on its

busi ness only under the nane in which its license is issued and only
under its licenise nunber as assigned by the Conm ssion. When the

licensee's nane appears on shipping docunments, its Conm ssion
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li cense nunber shall also be included.

(b) Statﬁonerv and billing forns. The nane and |icense nunber

of each licensee shall be permanently inprinted on the |icensee' 4
of fice stationeky and billing forns. The Comm ssion may temporarilé
wai ve this requirement for good cause shown if the |icensee rubber
stanps or typesiits nane and Commi ssion |icense nunber on all paperé
and invoices cdncerned with any ocean transportation intermediarg

transacti on.

(c) Use gg license bv others: prohibition. No |icensee shalé
permt its licdnse or name to be used by any person who is not é
bona fide indikidual enployee of the |icensee. Uni ncor por at ed
branch offices of the |icensee nmay use the |icense nunber and nane
of the licensee if such branch offices:

(1) have b%en reported to the Conmssion in witing; and

(2) are Covered by increased financial responsibility id
accordance with §515.21(a) (4).

(d) Arranements with ocean transportation intermediarieg

whose licenses ihave been revoked. Unless prior witten approvag

fromthe Commission has been obtained, no licensee shall, directly!
or indirectly:

(1) Agree to perform ocean transportation intermediarg
services On shipments as an associate, correspondent, officer,:
enpl oyee, agent, or sub-agent of any person whose |icense has beer

revoked or suspended pursuant to §515.16;
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(2) Assist in the furtherance of any ocean transportation
i ntermedi ary busi ness of such person;

(3) Share forwarding fees or freight conpensation wth any
such person; or

(4) Permit any such person, directly or indirectly, to
participate, through ownership or otherwise, in the control or
direction of the ocean transportation internediary business of the
l'i censee.

(e) False or fraudulent clains, false information. No |icensee

shal |l prepare or file or assist in the preparation or filing of any
claim affidavit, letter of indemmity, or other paper or docunent
concerning an ocean transportation internediary transaction which
it has reason to believe is false or fraudulent, nor shall any such
licensee knowingly inpart to a principal, shipper, conmon carrier
or other person, false information relative to any ocean
transportation internediary transaction

(f) Error-s and omissions of the principal or shipper. A

i censee who has reason to believe that its principal or shipper has

not, Wth respect to a shipment to be handled by such licensee,

complied with the aws of the United States, or has nade any error
or misrepresentation in, or omission from any export declaration,-
bill of lading, affidavit, or other docunent which the principal or
shi pper executes in connection with such shipnent, shall advise its

principal or shipper pronptly of the suspected nonconpliance, error,
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m srepresentation or onmission, and shall decline to participate in
any transaction involving such docunment until the natter is properly
and lawfully resol ved.

(g) Response to requests of Conmm ssion. Upon the request of
any authorized lrepresentative of the Conmi ssion, a |licensee shall
make available pronptly for inspection or reproduction all record%
and books of account in connection with its ocean transportation
internedi ary business, and shall respond pronptly to any lawful
inquiries by such representative.

(h) Expreiss witten authoritv. No licensee shall endorse or

negotiate any draft, check, or warrant drawn to the order of its
princi pal or shipper wi thout the express witten authority of such
principal or shipper.

(1} Accounting to principal or shipper. Each l|icensee shall

account to its principal(s) or shipper(s) for overpaynents,
adjustnments of'charges, reductions in rates, insurance refunds,-
i nsurance nonies received for clains, proceeds of C OD. shipnents,
drafts, letters of credit, and any other sunms due such principal(s)'
or shi pper(s).
§ 515.32 Freight forwarder duties.

(a) No;igé of shipper affiliation. Wen a licensed freight
forwarder is a s$hipper or seller of goods in international commerce
or affiliated with such an entity, the licensed freight forwarder

shal | have the option of:
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(1) Identifying itself as such and/or, where applicable:
listing its affiliates on its office stationery and billing forns,’
or

(2) including the follow ng notice on such itens:

This compainy is a shipper or seller of goods in internationa§
commergce dr is affiliated with such an entitv. Upon request,,
a _general istatement of its business activities and those o

its affilibtes, along with a witten list of the nanes of suc

affiliates. will be provided.
(b) Arrangtements w th unauthorized persons. No |icensed

freight forwarder shall enter into an agreenent or other arrangenenti
(excluding sales agency arrangements not prohibited by law or this
part) with an u&licensed person that bestows any fee, conpensation,’
or other benefit upon the unlicensed person. Wien a |icensed freight
forwarder is eiployed to perform forwarding services by the agenﬁ
of the person responsible for paying for such services, the |icensed
freight forwarder shall also transmit a copy of its invoice for
servi ces rendered to the person paying those charges.

(c) Informihtion provided to the principal. No licensed freighé

f orwar der shalf wi thhold any information concerning a forwardiné
transaction fromits principal, and each |icensed freight forwarder
shall conply with the laws of the United States and shall exercise
due diligence to assure that all information provided to its
principal or paovided in any export declaration, bill of |ading,
affidavit, or dther docunment which the licensed freight forwarder

executes in connection with a shipnent is accurate.
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(d) _Invoices; docunents available upon request. Upon thd

request of its principal(s), each licensed freight forwarder shal@

et

provide a complete breakout of its charges and a true copy of any

il

underlying document or bill of charges pertaining to the Iicensed
freight forwarder's invoice. The following notice shall appear on
each invoice to a principal

Upgn requést, we shall provide a detailed breakout of th
componentd of all charges assessed and a true copy of eac

pertinent idocument relating to these charges.

cQrids

Each licensed freight forwarder shall maintain in an orderly
and systematic nanner, and keep current and correct, all records and
books of account in connection with its forwarding business. Thesg
records nust be kept in the United States in such manner as ta
enabl e authorized Conmi ssion personnel to readily determ ne thd
licensed freight forwarder's cash position, accounts receivable and
accounts payableé. The licensed freight forwarder may maintain these
records in either paper or electronic form which shall be readily
available in usable form to the Commission; the electronically
mai nt ai ned recdrds shall be no |less accessible than if they were
mai ntained in Paper form These recordkeeping requirements are
i ndependent of the retention requirenments of other federal agencies.
The licensed freight forwarder nust maintain the follow ng records
for a period of five years:

(a) General financial data. A current running account of all

§
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recei pts and disbursements, accounts receivable and payable, and
daily cash bal ances, supported by appropriate books of account, bank
deposit slips, canceled checks, and nonthly reconciliation of bank
statements.

(b) Typeg of services bv shipment. A separate file shall bé

mai nt ai ned for each shipnent. Each file shall include a copy of each
docunent prepared, processed, or obtained by the |licensee, including
each invoice for any service arranged by the |icensee and perforned
by others, with respect to such shipnent.

(c) Receﬁpts and di sbursenents bv _shipnment. A record of all

sunms received amd/or disbursed by the licensee for services rendered
and out-of-pocket expenses advanced in connection wth each
shi pnent, including specific dates and anounts.

(d) Special contracts. A true copy, or if oral, a true and

conpl ete memorandum, of every special arrangenment or contract;
between a 1lic¢ensed freight forwarder and a principal, or
nodi fication or cancellation thereof. Bona fide shippers shall alsc
have access to such records upon reasonabl e request.

§ 515.34 Regulated Persons |ndex.

The Regul ated Persons Index is a database containing the nanes,'’
addr esses, phone/fax  nunbers and fi nanci al responsibility
information, where applicable, of Conmssion-regulated entities.
The database may be purchased for $84 by contacting Bureau of

Tariffs, Certification and Licensing, Federal Maritinme Conm ssion,
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Washi ngton, DC 20573. Contact information is Jlisted on the
Commi ssion's website at ww. fnc. gov.

Subpart E -- Freight Forwardi ng Fees and Conpensation

§ 515.41 Forwairder and principal: fees.

(a) Compensation or fee sharing. No licensed freight

forwarder shall share, directly or indirectly, any conpensation or
freight forwarfding fee with a shipper, consignee, seller, or
purchaser, or an agent, affiliate, or enployee thereof; nor wth any
person advancing the purchase price of the property or guaranteeing
paynent therefor; nor with any person having a beneficial interest

in the shipnent.

(b) Receipt for cargo. Each receipt for cargo issued by a
licensed freight forwarder shall be clearly identified as "Receipt
for Cargo,, and be readily distinguishable froma bill of |ading.

(c) Speciial contracts. To the extent that special

arrangenments oxr contracts are entered into by a licensed freight
forwarder, the- forwarder shall not deny equal terns to other
shi ppers similarly situated.

(d) Reduced forwardins fees. No |icensed freight forwarder

shall render, or offer to render, any freight forwarding service
free of charge -or at a reduced fee in consideration of receiving
conpensation from a common carrier or for any other reason.

Exceptign: A licensed freight forwarder may perform freight

forwarding services for recognized relief agencies or charitable

v arnefionebe i Wkt et o]
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organi zati ons, which are designated as such in the tariff of the
common carrier, free of charge or at reduced fees.

(e) _In-plant arrangenents. A licensed freight forwarder may

pl ace an enpl oyee or enployees on the premses of its principal as
part of the services rendered to such principal, provided:

(1) The in-plant forwarder arrangenment is reduced to writing
in the manner of a special contract under §515.33(d), which shal
identify all services provided by either party (whether or not;
constituting a freight forwarding service); state the anount of
conpensation to be received by either party for such services; set
forth all details concerning the procurenent, maintenance or sharing
of office facilities, per sonnel , f ur ni shi ngs, equi pnent  and
supplies; describe all powers of supervision or oversight of the
licensee’s enpl oyee(s) to be exercised by the principal; and detai
all procedures for the admnistration or managenent of in-plant
arrangenents between the parties; and

(2) The arrangement is not an artifice for a paynment or other
unl awf ul benefit to the principal

§ 515.42 Forwarder and carrier: conpensation.

(a) Disclosure of principal. The identity of the shipper nust

al ways be disclosed in the shipper identification box on the bill
of | ading. The licensed freight forwarder's nane nay appear wth
the name of the shipper, but the forwarder nust be identified as the

shi pper' s agent.
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(b) Certiification required for compensation. A commDn carriex

may pay conpensation to a licensed freight forwarder only pursuant
to such comon carrier's tariff provisions. Wiere a commorn
carrier's tariff provides for the paynment of conpensation, such
conpensation shall be paid on any shipment forwarded on behalf oé
others where the forwarder has provided a witten certification asg
prescribed in paragraph (c) of this section and the shipper has been
di scl osed on the bill of lading as provided for in paragraph (a) of
this section. The common carrier shall be entitled to rely on such
certification unless it knows that the certification is incorrect.:
The comDn carrier shall retain such certificationsfor a period of
five (5) years.

(c) Form of certification. Were a licensed freight forwarder

is entitled to conpensation, the forwarder shall provide the common
carrier with a signed certification which indicates that the
forwarder has performed the required services that entitle it to

conpensation. The required certification nmay be placed on one copy

of the relevant bill of lading, a summary statenment from the
f orwar der, the forwarder's conpensation invoice, or as an
endorsenment on the carrier's conpensation check. Each forwarder

shall retain evidence in its shipment files that the forwarder, ir
fact, has performed the required services enunerated on the
certification. The certification shall read as follows:

Thae underiianed herebv certifies that neither it nor any
hokdi na _cémpany, subsidiarv, affiliate, officer, director,

AR gl



om0

I
"

bl ol R ol o ¢

- 142 -
aaent _or ; executive of the undersigned has a beneficial §
interest iin this shipnent; that it is the holder of valid Mg 3
License N¢. , _issued bv the Fedexal %
Maritime Commission and has perforned the followi ng services-4 £
(1) Engaded, booked, secur ed, reserved, or contracted 5
digectly with the carrier or its aaent for space aboard 4 !
vessel or iconfirmed the availabilitv of that space; and .
(2) Prepared and processed the ocean bill of lading, doc
receigtt. «: other similar docunment with respect to thd
shi wment
(d) Compensation pursuant to tariff provisions. No |icensed
freight forwarder, or enployee thereof, shall accept compensation ,
from a common carrier which is different from that specificallé ;
provided for in the carrier's effective tariff(s). N o conferencé%
or group of common carriers shall deny in the export commerce of theg
United States aonpensation to an ocean freight forwarder or limt
that compensation, as provided for by section 19(e) (4) of the Act
and 46 CFR part 535.
(e) Electrpnic data interchange. A licensed freight forwarder
nmay own, operate, or otherw se maintain or supervise an electronic A
dat a i nterchange-based conputer systemin its forwardi ng business;!
however, the fqgrwarder nust directly perform val ue-added service4
as described in paragraph (c) of this section in order to bet

entitled to carrier conpensation

(f) _Compepsation; services performed bv underlving carrierg

exemmt i ans. No |icensed freight forwarder shall charge or collect

conpensation in the event the underlying common carrier, or

agent, has, at the request of such forwarder, perfornmed any of the

£
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forwardi ng services set forth in §515.2(i), unless such carrier oz
agent is also a licensed freight forwarder, or unless no other
licensed freight forwarder is willing and able to perform such
servi ces.

(9) Duplicative compensation. A common carrier shall not pay
conpensation for the services described in paragraph (c) of this
section nore than once on the sane shipnent.

(h) Non-wessel-operating COMMDN _carriers; conpensation. (1)

A licensee opekrating as an NVOCC and a freight forwarder, or a
person related. thereto, may collect conpensation when, and only
when, the following certification is nade together with the
certification required under paragraph (c) of this section:
The undersianed certifies that neither it nor any related
person had issued a bill of lading or otherw se undertaken
common caryier reswonsibilitv as a non-vessel -owerati ng commory

carrier fdr the ocean transportation of the shipnent covere
bv this bill of |adinu.

(2) Wenever a person acts in the capacity of an NVOCC as ta
any shiprment, such person shall not collect conpensation, nor shall:
any underlying ocean conmon carrier pay conpensation to such person,:
for such shipnent.

(1) Compensation; beneficial interest. A licensed freight

forwarder may niot receive conpensation from a common carrier wth
respect to any-shipnment in which the forwarder has a beneficial
interest or with respect to any shipnment in which any holding!

conpany, subsidiary, affiliate, officer, director, agent, or
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executive of such forwarder has a beneficial interest.

§ 515.91 OVB ¢ontrol nunber assigned Pursuant to the Paperwork
Reduction Act.

The Conmi ssion has received OVB approval for this collection
of informati on pursuant to the Paperwork Reduction Act of 1995, as
anended. In accordance with that Act, agencies are required to
display a currently valid control nunber. The valid control nunber

for this collection of information is 3072-0012.

-
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Commission
46 CFR Part 510 et al.
Licensing, Financial Responsibility :
Requirements, and General Duties for’
Ocean Transportation Intermediaries; :
Final and Interim Final Rule
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for / Vol. 64, No. 44/Monday, March 8, 1999/Rules and Regulations

-

Fegeral Re,

FEDERAL Mmmﬁseonm
46 CFR Parts 510,815, and 583

[Docket No. 98-28]

Licensing, Financigl Reagiong : lity
Requirements, anc:Genefal Quiies for
Ocean Transportation infrnmdiaries

AGENCY: Federal Maritime Comrhission.

Q/—\CTION: Final rule and interim ffpal rule.

summary: The Fed&| Maritime;
Commission adds rigw r egulatiofs
establishing licensing and finangial
responsibility requitements far dcean
transportation intermediaries in;
accordance with the Ship gingApt of
1984, as modified by the Ocean i
Shipping Reform Aet of 1998 angl
section 424 of the Cpast Guard .
Authorization Act of 199%. As of
this rule, we are adgpting @s an fnterim
fina rule a provision that allowd foreign
non-vessel-operating cominor: ¢ iers
the opportunity to seek a Hcensgunder
the licensing requirements of this part.
DATES: Thisrule is effective Ma}f 1L,
1999.

Submit comments on the inte
rule on or before March 23. 1999
apbress: Address comments -
concerning the interim final ruleto.
Bryant L. VanBrakle, Secretary, Federal
Maritime Commissign, 808 Na
Capitol Street, NW.; Was&ingﬁo@ D.C.
20573-0001.

FOR FURTHERIHPOR!E\TBN%@Q 'r

Austin L. Schmitt, Birectar, Bardau of
Tariffs, Certificatipn and Licertsing,
Federal Maritime Comnyssionj 800
North Capitol Strget, NW., .
Washington, D.C. 20573-0001; (202)
523-5796

Thomas Panebianca, General Coimsel
Federal Maritime Commissm;}?oo

m final

North Capitol St., N.W.,-Washington.
D.C 20573-000 1, (202) 523-5140

SUPPLEMENTARY INFGRMATIGN: Ori
December 22, 1998, the Federa :
Maritime Commissign (“FMC" of
“Commission”) pubdished a pro osed
rule to add new regulations at 4 CFR
part 515 to implement changes 4 ade by
the Ocean Shipping:Reform Act &f 1998
(“OSRA™), Pub. L. 105-258, 112 Stat.
1902. to the Shipping Act of 19
(1984 Act”), 46 U.S.C. app. §1701 et
seg., relating to ocean freight forgarders
and non-vessel-operating eomngn
‘carriers (“NVOCCs). 63 FR 707 0-
70727, December 22, 19981 In a
the Commission removes existi
5 10 and 583. Finally, undér the .
Commission’s restructurirsg of i rules
the new part 515 will be isclue
subchapter B of chapter IV, 46 CFR

ition,
parts

The Commission received 28
comments on this proceeding from US
Traffic Service, Cargo Brokers
International, Inc (“Cargo Brokers’);
Council of European and Japanese
National Shipowners’ Associations
(“CENSA"); Effective Tariff
Management Corporation (“ETM");
EuroAmerica Group Inc.; DITTO; North
American Van Lines, Inc. t/a North
American Internationa (“NATI); D.J.
Powers Co., Inc.; Ocean World Lines,
Inc. (“OWL"); Kemper Insurance
Companies. New Y ork/New Jersey
Foreign Freight Forwarders and Brokers
Association (“NY/NJFFFBA”),
American Surety Association and
Intercargo Insurance Company (“*ASA/
Intercargo”); National Industrial
Transportation League (“NITL™); Ocean
Carrier Working Group Agreement
(“OCWG"); International Association of
NVOCCs (' ‘IANVOCC") ; Airborne
Express; ! National Customs Brokers &
Forwarders Association of America, Inc.
(“NCBFAA"); Worldlink Logistics, Inc.
and Worldlink Internationa, Inc.
(collectively “Worldlink™), Charter
Container Line; Yellow Corporation on
behalf of its subsidiary YCS; American
International Freight Association and
Transportation Intermediaries
Association (“AIFA/TIA”); Distribution-
Publications, Inc. (“DPI”), British
Association of Removers; National
Association of Transportation
Intermediaries (“NATI"); C.A. Shea &
Company, Inc; Glad Freight Int’'l Inc.;
Direct Container Line, Inc. (“DCL”"), and
American President Lines, Ltd. and APL
Co., PteLtd. (“APL")

Licensing Requirements

OSRA applies the requirements of
section 19 of the 1984 Act to al “ocean
transportation intermediaries’ (*OTIs™)
in the United States. An OTIl means an
ocean freight forwarder or an NVOCC as
those terms are defined by the 1984 Act.
OSRA requires that al OTIs in the
United States be licensed by the
Commission. The legidative history of
OSRA directs the Commission to
determine “when foreign-based entities
conducting business in the United
States are to be considered persons in
the United States’ for purposes of the
licensing requirements of section 19 of
the 1984 Act. S. Rep No. 105-61, 105th
Cong.. 1st Sess., at 31 $1997 (“Report™).

The proposed rule offered for
comment two alternative definitions of
“in the United States’ for purposes of
the licensing requirements of this part.
The Commission received 17 comments

! Airborne Express adopts in full the comments of
the IANVOCC and, therefore, will not be referenced
further.

addressing this issue. D.J. Powers ;
Yellow, NY/NJFFFBA, NCBFAA,

OWL support the first option pres ted
by the Commission, which would :
require that forelgn -based OTIs usg only °
licensed OTlIs in the United StatesZ D.].
Powers notes that it seldom encouditers
an agent who "“simply processes bifls of
lading” and does not perform at lefst
some sales activities if not more. Yellow
maintains that this alternative is

most fair and equitable, and it willilevel

the playing field and increase 3
competition, which is unqueslot?bly
the primary goal” of OSRA. OWL :
suggests licensing all OTIs and thej
equalizing the bond amounts of fodeign
and U S. entities. NY/NJFFFBA st
that under this alternative, forelgr,;}ased
OTIs should not have to secure a
amount of financial responsibility ;
because their agents WIF | also be
licensed and bonded and further
data support the higher amounts
financia responsibility. NCBFAA
maintains that this approach is t
narrow but at least gives recognitign to
the “in the United States’ languag§.

Charter, DPI, NITL, AIFA/TIA, NATI,
and APL support the second, less £
restrictive definition of “'in the Unf§ged
States "’ Charter asserts that it woujd be
logical to draw the distinction in
licensing requirement based orx p!
presence in the United States sinc
Congress contemplated that some @TIs
would not be licensed. DPI favors this
approach because the first optiéen would
be too expensive and many fereig:iOTIs

gher

dat No

ical

use agents in the United States whé are
not OTIs themselves. NITL suppo
aternative because it appears to
establish a more reasonable boun to
the scope of the licensing require ™ nt
and would be more consistent WIB{ the
deregulatory purposes of OSRA.
Similarly, AIFA/TIA believes that jﬁs
option is more in line with
Congressional intent, but supportsg
§51521(a) (4), which holds foreig

based OTIs responsible for the actsfor
omissions of their agents. In contrat,
DPI does not ~support § 515.21(a) (4
because it imposes too muchregulgtion
over NVOCCs operating outside th
United States NATI maintains tha§the
first approach is restrictive and wofild
unnecessarily prohibit existing bu?ness

arrangements from continuing. APE also |

suggests that the Commission give :
foreign OTIs with minimal” contact$ in
the United States the option of -
becoming licensed, so that they cad
perform their own services in the :
United States and reduce costs and
increase quality control. In additiod,
APL asserts that some foreign OTlIsimay
find the higher amount of financia

this 3
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responsibility too lggh arﬁ wl rather
be licensed and furiish the lessqr
financial responsibiity required of
those OTlIs in the Uhited Siates. |
CENSA and ASA/Intercargo sﬁpport
either option. In thi event the :
Commission adoptsioption two, ASA/
Intercargo suggests hat the Cemimission
provide guldance tathe pﬁblic to
what constitutes “‘mjinimal’’ serdices as
opposed to a “full spectrum” of DTI
services. The Commiissiort is relgctant to
set forth a rigid staridard for whén an
entity is operating as a frefght fofwarder
or an NVOCC, partigularly in light of the
innovations and technelogicat aflvances
made in the industry. Thereforejwe
refer to our discussipn of this isdue in
the Notice of Propofied Rule ng, 63
Fed. Reg. at 70710 @ 998), especially
pertaining to In Re::The Imapaet bf
Modern Technology on the Custms and
Practices of the Frelght Farwar g
Industry—Petition for Rulem
Order Denying Petifion for Rulel aking
or Declaratory Order, 28 S.R.R. 418
(1998), and Activitids, Filfng Praftices

and Carrier Status @f Containerships,
Inc., 9 F.M.C. 56 (1965). ;

DCL urges the Copnmission to ;
reconsider the thirdialternative Yhich it

rejected at its meeting of Becemyer 9,
1998, which wouldhave Hcersefl any
OTI providing serviges to or fror the

United States through an ggent ;
physically present ifi the & tates.
DCL believes that all NVQCCs, whether

foreign or domestic should be lifensed,
and maintains that éothirg int
legislative history pfectudies thi
approach. Rather, DEL asserts thit the
Commission'’s overdaluation of the
51gmf1cance of the "“in the Unite
States” limitation sBould give
the interpretation thit allaws thy
greatest fairness to those entittes}
competing with unlfcensel NVQCCs. In
addition, DCL argu@ thissaprgahch
would strengthen the Congmissign's
enforcement capabilities with re§pect to
foreign entities whaielude:Commission
regulation. Similarly,
supports licensing fg reign;fre"
forwarders to lead t@ better enforce
IANVOCC andWaerldlirik alsos
the definition the Cammission réected,
mamtammg that Cohgress intended that
only “certain” foreign OTls wou}d not
be licensed, and therefore, some foreign
OTIs would be licensed. Conggess could
have limited the licénsingirequirements
as it has for freight %maréers. td
NVOCCs engaged osily in the U.3.
export trade, but did not; ¢hus, :
IANVOCC and Workilink argue ¢hat
Congress intended the “in the Ugited
States” phrase to entompass fordign-
based NVOCCs that Participate ih the
US foreign commegce. Moreovef, they

y to

assert that Congress gave the
Commission broad discretion to rely on
its experience and expertise to
determine what it means to be “in the
United States’ in regulating the NVOCC
industry. Both suggest a modified
definition of “in the United States’
combining both aternatives. Worldlink
submits that without a broad definition
of “in the United States,”
“unscrupulous, unlicensed foreign
NVOCCs could continually disrupt
shipping markets by engaging in
misdescription or rebate schemes’ and,
therefore, proposes the following
definition to provide the broadest
possible licensing coverage:

For purposes of this part, a person is
considered to be “in the United States” if
such person is incorporated in, resident in,
or established under the laws of the United
States, or otherwise maintains a physical
presence in the United States Such indicia
of physical presence may include. but are not
limited to, whether the person holds a
taxpayer identification number, holds or is
legally required to obtan a state or local
business license, or maintains a mailing
address in the United States Only persons
licensed under this part may furnish or
contract to furnish ocean transportation
intermediary services 1n the United States on
behalf of an unlicensed ocean transportation
intermediary

IANVOCC believes that the licensing
requirement should be broad enough to
cover al NVOCCs, whether based in the
United States or foreign countries, that
provide a significant amount of ocean
transportation services in the United
States, and it proposes the same
definition suggested by Worldlink.
IANVOCC aso suggests defining “in the
United States’ to coincide with the
jurisdictional reach of United States
courts as follows:

For purposes of this part, a person is
considered to be “in the United States” if
such person is resident in or incorporated or
established under the laws of the United
States or would be subject to jurisdiction in
the courts of the United States for any of its
ocean transportation intermediary activities
in United States commerce.

In addition, IANVOCC notes that if the
Commission is concerned about unfairly
reaching certain foreign-based NVOCCs
who have only minima contacts in the
United States, it could limit the
definition in the following manner:

Provided that any person handling only
occasional or an insubstantial volume of
shipments in United States trades as an
ocean transportation intermediary shall not
be considered to be “in the United States” for
licensing purposes

EuroAmerica, DITTO, and ETM object

to the requirement that NVOCCs be
licensed at al, because it represents an

vein, NATI objects to the definiti
“shipper” in proposed § 515.2(s)
prefers the previous definition.
However, this definition is statutoy and
cannot be changed. This section hgs
been redesignated as § 515.2(t). .

The Commission adopts the firsg
proposed definition of what is ;‘

considered to be “in the United S
ces

waived by the Commission. In afi.ua;

for the licensing requirements of ¢

part. Thus, after the first two sant
§ 515 3isrevised to read:

For purposes of this part, a person i
considered to be “in the United States'#if
such person is resident in, or incorporged or ;
established under, the laws of the Uni
States Only persons licensed under
may furnish or contract to furnish ece
transportation intermediary services i
United States on behalf of an unlicénsi
ocean transportation intermediary.
The Commission agrees with the
comments that this approach is thgimost :
fair and equitable. We believe it is ;
good step towards leveling the plaging
field between OTlIs in the United
who are within the Commission's §
jurisdictional reach and thosewhaolare
outside of that reach. Moreove, ¢
definition will increase compe#iti
consistent with the intent of O%

The Commission believes that
alternative provides foreign NVOCEs
greater flexibility by presenting th
with two options. First, a foreign }
NVOCC could use an independen
licensed agent in the United States§ in
which event the agent would egablish
its own financial responsibility and the
foreign NVOCC would be requiredgo
secure the higher amount of financjal
responsibility applicable to unlicegsed
OTIs pursuant to § 515.21(a)(3).
Alternatively, a foreign NVOCG co%\xd

patt
he

e

¥
increased regulatory burden. I-Bw a'
the requirement that OTIs be licerged is
statutorily imposed and cannot bez

riEiniio

AR g

choose to set up its operations in t
country for licensing purposes in
accordance with § 515.3 and establ§sh
financial responsibility applicable fo
OTls in the United States. This |
alternative accommodates the
suggestion of some commenters th:
foreign NVOCCs be permitted to s
become licensed under this part.
The Commission intends that th
appropriate instrument of finarcial
responsibility is available to pay o
claims or judgments against an 0
Under current practice, the ins@ru
of financial responsibility is obfai
the name of the entity issuing the
lading and publishing the tariff: T
the licensee must be the entity on
bill of lading, tariff and instrumden
financia responsibility in order to §
ensure that the financial responsxbiity

il
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covers the shipmerits hanglled
bill of lading. For example, “A
Freight Hong Kong” hand& es shipments
from the Far East inbound to thd United
States, and wants to obtain alicar:se.
and thus establish a lower amount of
financial responsibflity. Therefafe, it
sets up an unincorporated officd that is
resident in the United States (sep
§515.3). We would not cansider this
unincorporated offige to be a segarate
branch office subject to additionpl
licensing and finan¢ial responsibility
requirements of thig part. Howeter, in
the event that the ligensed seeksito
establish other brangch offices in’
addition to its primary United Sfates
office, those other affices wouldjbe
subject to the licensing and finaAcial
responsibility requirements applicable
to separately incorpbrated and
unincorporated brasich offices.

We have limited ¢he option ofia
foreign entity becoming licensec! under
this part to NVOCCs, and not frefght
forwarders, because an “ocean fgeight
forwarder” is defined in §5 15.2¢) (1) as
a person who dispatches shipménts
“from the United States.” Moreaver, a
freight forwarder has a fiduciary:
relationship with itg customer, ahd a
foreign freight forwarder, by its¢ery
nature, would be performing services for
its customers in a foreign cou:§

the

beyond the reach of the Commisgion.
Because this aternative to allewiforeign
NVOCCs to seek to become licerbed
under this part was not ineluded in the
proposed rule, interested partfesjwill
have the opportunity to cammrerk on it
athough it will go into effect as gn
interim final rule. .

Section 515.11 previdesthat t¢ be
eligible for an OTI license; an applicant
must possess the negessary expetfience,
that is, that its qualifying fndividual has
three years’ experiesce in providing OT|
activities in the Unifed States antl the
necessary character to render océan
transportation interthediary services.
This provision had been applicable only
to freight forwarder-4 under 46 CFR
§ 5 10.11. To effectuate the alternptive
outlined above to allfow foreign §VOCCs
the opportunity to become licenged
under this part, we bave amerxd
§ 5 15.11 () (1) by adding the folldwing
provision:

Forei ﬂn NV OCCsseaking ta be licdnsed
under this part must démonstrate thdt the
qualifying individual has a ménimung 3 years
experience in ocean trgnsporgation :
intermediary activitiestand the necesgary
character to render ocean trarisportation
intermediary services. :

This revision removes the “in thé
United States’ restriction on the!
experience requirentent, which Ve
believe will better assist those foteign

NV OCCs who seek to obtain a license
under this part. We also seek comment
on this modification because it was not
included in the proposed rule. However,
it will go into effect as an interim final
rule

NCBFAA supports applying the
licensing requirementsin § 5 15.11 to all
OTlIs, including those only operating as
NVOCCs. NCBFAA notes that this
requirement is “one of the
Commission’'s time proven methods for
making sure that entities providing OTI
services are qualified by character and
experience to conduct business in the
United States " NCBFAA further
requests that the Commission
specificaly affirm the principle that a
qualifying individual is permitted to be
a corporate officer of more than a single
company. Proposed § 5 15.11 (c) , which
was modeled after 46 CFR § 5 10.11 (c),
provides that “the qualifying individua
of one active licensee shall not aso be
designated contemporaneousy as the
qualifying individual of an applicant for
another ocean transportation
intermediary license.” Thus, as
proposed, an individua could be a
qualifying individua for an
unincorporated, and therefore
unlicensed, branch office, but separate
licensees would not be permitted to
have the same qualifying individual
simultaneously The Commission
recognizes NCBFAA'’s position that
many OTIs are relatively small
companies which provide forwarding
and NVOCC services through separate
corporate entities, and affirms that a
person may be a quaifying individual
for more than one company. To that
end, we have added in the final rule a
qualifying phrase at the end of the above
referenced sentence of § 5 15.11 (c) that
states “except for a separately
incorporated branch office.” Thus,
separately incorporated branch offices
will be permitted to have the same
quaifying individuas for licensing
requirements.

NCBFAA, OWL and NY/NJFFFBA
urge that existing licensees be able to
keep their current license numbers, both
because of the additional cost involved
in printing new stationery with a new
number, as well as because many
forwarders are justifiably proud of their
long period of service in the industry
and of being amongst the Commission’s
first licensees The Commission
recognizes these reasons and will ensure
that existing licensees keep their current
license numbers. The Commission will
issue new licenses which indicate
whether an entity is operating as a
freight forwarder, as an NVOCC, or both,
as requested by several commenters,
and will maintain the current license

-2
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numbers for existing licensees,; use
the Commission will be inundatecdwith :
license applications on May 1, 1998, all
licensees will have 90 days from t

date of receipt of the new license gﬁ
comply with the requirements of

§ 515.31(b) of this part, if applicabje.
Similarly, existing freight forwar

will not be required to pay an additional
license fee, a concern raised by Glgd
Freight and NCBFAA.

U.S. Traffic Service argues that @TIs
who perform services exclusively for
affiliated carriers should not have fo be
licensed and instead proposes thatéthese %
entities establish financial responsfbility
similar to unincorporated branch :
offices. Worldlink also opposes § 515.3
(existing 46 CFR § 510.3), which
requires that separately incorporaty
branch offices be licensed, arguingithat
it assumes that the branch offices will
be outside of the control of the licghsee.
However, the Commission decline§ to
adopt these suggestions. As many ¢f the
commenters have noted, and as we
considered with reference to the
gualifying individual issue discussed
above, many entities choose to bechme
separately incorporated for a variefly of
business or tax reasons. If separate;
incorporations were alowed to post
financial responsibility at a lower .
amount in conjunction with anothdr
entity, the separate incorporation .
would, in effect, be limiting its lialfility
to $10,000. It would be more difficiilt
for a claimant to pierce the corporate
veil and attempt to go after the ass
the “parent.”” This problem doss n
occur with the unincorporated bragch
offices, because in that scenario, th
unincorporated branch office is, b =§
definition, established by, maintaifed =
by, or under the control of the licegsee.

The Commission proposed that gny
NVOCC with a tariff and evidence #§f its
financial responsibility in effect asipf
the date of publication of the propdsed
rule in the Federal Register, Decenfber
22, 1998, would be permitted to
continue operating without the reghisite
three years experience and characfer
requirement. DITTO and DPI critickze
this date as being unfair to those
NVOCCs who had complied with ;
Commission regulations for becomdng
an NVOCC, but had not yet compldked
the process. DPI provided a list of :
entities who were either waiting thi
thirty days for their tariffs to becorge
effective or had filed evidence of i
financia responsibility with the ; %
Commission but had not yet filed &
tariff. DITTO and DPI suggested cuf-off
dates of January 30 and February 7,

1999. respectively. The Commissici

il
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originally proposed the Decemher §2,
1998 date because it seemed the legst
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arbitrary of any givén daté and Had a
nexus to the rulemaking procesy,
However, in view of the cammegnts any
NVOCC with a tariff and financipl
responsibility in effect as of April 30,
1999 (the fina day prior to the .
effectiveness of the OSRA ame ents)
will be permitted to continue operating
without the requisite three yea
experience and chatacter requirdment;
provided, however,.that me ingdividual
may act as a qualifydng individupl for
another company withoutthe n essary
experience. In addition, all NV

must submit applications for a l ense
by May 1, 1999.

Exemption From Licensing
Requirement

The Commission proposed to
from its licensing refjuirements §ny
person which exclusivelytransgorts
used household goods and pegsdnal
effects for the account of the Degartment
of Defense (‘DOD’’)-or under th
International Household Goods Program
administered by theGeneral SerVices
Administration” (“G$A"). Ko corhments
were received on this proposa, 4nd
accordingly, § 515.44e) will go nﬁo effect
as proposed.

Financial Responsibility Requir?ments

The Commission proposed to define
transportation-relatéd activitias, :
proposed §515.2(v), to ing¢lude
freight forwarding activities in
§515.2(i), as well as otherenumgrated
activities, including some speciffed in
the Report. Kemper, ASA/Intercgrgo,
APL, D.]J. Powers, Charter, Yelloy, DPI,
NY/NJFFFBA, IANVOCC, NCB
NATI, Worldlink ard OWL coms#
on the proposed definition. )

At the outset, magly comment
complained that the definition bjurs the
distinction between freigist forwgrders
and NVOCCs. NY/NJFFFBA notds that
by combining freight forwarder fervices
with NVOCC servicgs, theCorairgission
has ignored Congressional inteng to keep
these entities separate. Tothat eigd,
OWL proposes that the Ccm’mﬂ on
promulgate a new séction for "NyVOCC
services' that paral&ls the “‘freight
forwarder services’ section. :

The mgjority of cammenters chpIam
that the proposed definitien wasia |ist
of damages rather than acﬁwttesi
engaged in by OTIs. In pasticulag, the
commenters object to inclading Joss or
conversion of cargo{even though that
item was in the Repért), cargo d#mage
and delay of shipment in any definition.
Kemper and ASA/Imtercargo poift out
that these items conflict with thd
Carriage of Goods by Sea Act
(“COGSA"), 46 U.S.C. app. §§ 1‘?0-
1315. and assert that if the Cornnhission

xempt

il of the
oposed

nted

adopts the definition as proposed, it
must clarify that the definition does not
deprive OTIs and financial
responsibility providers of their right to
assert defenses and limitations of
ligbility consistent with COGSA and
common law.

ASA/Intercargo states that holding
NVOCC:s liable for “breach of fiduciary
responsibility” imputes to NVOCCs a
duty where one does not exist
Moreover, ASA/Intercargo, NY/
NJFFFBA and OWL assert that “service
contract obligations of an NVOCC, as a
shipper” must be removed from the list
Although the Report specifies that a
bond or other instrument of financial
responsibility covers an NVOCC's
service contract obligations, the
commenters contend that at the time the
Report was drafted NVOCCs would have
been allowed to enter service contracts
as carriers, and, therefore, the Report
has been superceded and that language
is no longer hinding.

The commenters offer varied
suggestions as to what would be a viable
definition of “transportation-related
activities,” ranging from a minimalist
approach to an exclusive, limited list.
NATL1 proposes that the definition be
removed entirdly and instead maintains
that what congtitutes transportation-
related activities should be determined
on a case-by-case basis IANVOCC
asserts that the proposed definition is
both too narrow, in that it tries to
capture each potentia claimant, and too
broad, by defining causes of action
which may not exist under statutory or
common law. Instead, IANVOCC
recommends that the Commission adopt
a more flexible approach and focus on
the necessary and customary activities
performed by NVOCCs in the course of
providing transportation services to
their customers. Such an approach,
IANVOCC avers, would better
accommodate the evolving nature of
NVOCC activities in the future

Yellow and Worldlink also suggest a
definition which is broad enough to
cover al activities performed by OTls,
but which cannot be construed to cover
matters beyond the OTT's control.

Any activity performed by an ocean
transportation intermediary that is necessary
or customary in the provision of
transportation services to customers.

Similarly, NCBFAA favors a genera
statement that informs parties that the
instrument of financial responsibility is
available to satisfy judgments for a
broad range of transportation-related
liabilities, not just those resulting from
a violation of the Shipping Act. In the
aternative, NCBFAA suggests a caveat
be added to the proposed list indicating

that the list is intended to limit
disputes between claimants and :
financial responsibility providers tis
not a finding that OTIs are obligat
perform the listed services.

Charter suggests the following ith
should be included in a def|n|t|on
leasing containers, contracting for p)ace
on vessels, entering into arrangem
with origin or destination agents, §1d
engaging truckers, consolidators og
warehouses. APL states that “‘payrgent
of ocean freight charges’ should
removed from the proposed defini#ion
because it is too restrictive and do#gs not
recognize the range of services thag OTls
provide, and should be replaced with
“payment of port-to-port or multimodal
transportation charges.”

On the other end of the spectrung, D.J.
Powers wants a limited definition df
what constituteﬁ“transponation-r
activities” Similarly, Kemper ar;
that the Commission was directed o
issue a definition to “'restrict coverpge
under the bond” and fails to do soith
the qualifying statement that the :
definition “includes but is not limfted
to” the enumerated activities. As sfch,
Kemper offers the following defm fion
of NVOCC services:

Non-vessel-operating common carrid'
services refers to the provision of carridge by
water of cargo between the United Statls and
aforeign country for compensation without
operating the vessels by which the  :
transportation IS provided, whickay |
include but are not limited to the folloing:

(1) the purchase of transportation sedyices
from a VOCC and offering such servic
resaleto the NVOCC' sshipper-custo

(2) the remitting of lawful compensa#
ocean freight forwarders. :

(3) the arrangement of inland
transportation and the payment of inlag
freight charges for through transportati
movements as defined by the Act; :

(4) the assumption of respormbil!ty r the
safe transportation of cargo shipments §
reasonable dispatch, .

(5) the issuance of bills of lading or -
equivalent documents, and/or

(6) the entermg of affrelghtment
agreements with underlying shippers. :

ASA/Intercargo proposes a simi
definition of non-vessel-operating %
common carrier services: f

(1) assuming responsibility for the s@e
transportation of cargo shipments by
reasonable dispatch,

(2) purchasing transportation servic
a VOCC and offering such services for:
to other persons;

(3) entering into affrelghtment agreergents
with underlyi ngﬂ |#)

(4) issuing billso Iadmg or equwaleit
documents,

(5) arranging for inland transportanoi and
paying for inland freight charges on thrbugh
transportation movements as defined b the
Act: or

for
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(6) paying lawful ccinpensation t ocean
freight forwarders.

Both Kemper and ASA/Intercjrgo
suggest that the Coghmission ad¢pt the
proposed definitiory of NVOCC fervices,
or a modified versian, and then #efine
transportation-relatéd activities ps
including, but not limited to, th? frel ght
forwarding servicesin § 515.Z(i); an
limited to the enumterated NVOEC
services.

ASA/Intercargo, Kemper and b.J.
Powers are the only:comrgenterd that
advocate a restrictive definitionjIndeed,
Kemper argues thatthe Cemniis§ion
‘was directed to issjie a definitién to
restrict coverage uriler the boncito the
transportatlon-rela@d activities @rising
out of an OTI's respbnaibiliity ashn
ocean carrier; namegy providingiocean
transportation serviges.” Furthet,
Kemper asserts that™‘[b]y not in¢luding
an exclusive lst of “transgortatibn-
related activities’ that are covergd by
the surety bond, the very point df
having a definition of “‘transperthtion-
related activities’ is mootand ;
ineffective in avoidﬁlg unfecdsspry

litigation over whatis * transp@ tion-
related.”’
The Commission finds deeo ments

very helpful. The Commission igaware
that adthough they are subsumed under
the umbrella of “ocdan tramspertption
intermediaries,” thé individual :
definitions of * ocegl freight forgarder”
and “NVOCC,” andin fact the :
digtinctive activities performed By the
individual entities, gemaia inta from
the 1984 Act Therefore, the |
Commission adopts a defipition pf

“NVOCC services” gnd a eevised
deflmtlon of “‘transgortation-reldted
activities” culled frdm the commenters’
suggestions. :

The definition of pon-vessek

common carrier services, at § 51§
will be as follows.

Non-vessel-operatirgg common caffier
services refers to the pgovision of
transportation by watef of cargo bctvéeen the
United States and a foreign cquntry for
compensation without:operating the vessels
by which the transporftion is provided and
may include, but are not limited to. Qxe
following.

(1) Purchasing transportation servt:es from
a VOCC and offering such services fct resale
to other persons;

(2) Payment of port-to-port or mulﬁmodal
transportation charges;

(3) Entering into affrightment quements
with underlying shippeérs;

(4) Issuing bills of lafling or equivalent
documents,

(5) Arranging for inland transport
paying for inland freight charges on
transportation movements; 1

(6) Paying lawful compensation tosocean
freight forwarders:

3.2(D).
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(7) Leasing containers, or
(8) Entering into arrangements with origin
or destination agents

The definition of transportation-
related activities, redesignated
§515.2 (w) , will be revised to read as
follows.

Transportation-related activities which are
covered by the financial responsibility
obtained pursuant to this part include. to the
extent involved in the foreign commerce of
the United States, any activity performed by
an ocean transportation intermediary that is
necessary or customary 1n the provision of
transportation services to a customer, but are
not limited to the following.

(1) For an ocean transportation
intermediary operating as a freight forwarder,
the freight forwarding services enumerated in
§515.23), and

(2) For an ocean transportation
intermediary operating as a non-vessel-
operating common carrier. the non-vessel-
operatmg common carrier services
enumerated in § 515.2(1)

The Commission does not, however,
agree that 1t was directed to formulate
a restrictive definition Rather, the
Report simply directs the Commission
to define transportation-related
activities and gives as examples a few
items that are covered by the financial
responsibility, including liabilities from
service contract obligations, judgments
and claims resulting from loss or
conversion of cargo, negligence or
complicity of the bonded entity, and
nonperformance of services In
particular, we do not adopt the position
advocated by ASA/Intercargo, NY/
NJFFFBA, and OWL that “service
contract obligations of an NVOCC, as a
shipper” should not be covered by an
OTI's financid responsibility. In fact,
courts have recognized that damages
arising from service contract obligations
are covered by an OTI’s financia
responsibility and Congress did not
intend to change this. See P & 0
Containers v. American Motorists Ins.
Co., No. CV-96-5828, 1997 U.S. Dist.
LEXIS 5522 (C.D. Cal. April 15, 1997).
and P & 0 Containers, Ltd v. American
Motorists Ins. Co , 96 Civ. 8244(JFK),
1998 WL 146229 (SD.N.Y. March 25,
1998) Moreover, the revised definitions
should satisfy the commenters' concerns
that the proposed definition conflicted
with COGSA.

The point of defining what is
considered  “transportation-related
activities” is to ensure that the
instrument of financial responsibility is
used to pay for claims arising out of an
OTI's trangportation-related activities
To that end, in the supplementary
information to the Notice of Proposed
Rulemaking in this proceeding, the
Commission reaffirmed this principle
stating that “someone who operates as

At bt el 2ol

the bond, surety or other insurancé.”
FR at 70711. Further, we stated th
prior to paying a judgment, “the :
financial responsibility provider nfay
inquire into the subject matter of the
Jjudgment to ensure that it is for defnages
covered by the instrument of finariial
responsibility—i e that it arises fr

transportation-related activities.” }d. We
embrace the approach advocated

IANVOCC that too narrow adefini#ion
“does not allow for future growth gnd
dynamism of the NVOCC industry?

* * * the activities they perform 4
NVOCCs will evolve, which cauldflead
to new types of claims whichshou§d be,
but are not, covered by this [propajed]
definition.”

In asimilar vein, ASA/Intercarg
objects to the Commission’s use ofghe
phrase “transportation-related :
liabilities” in §§ 515.22(b) and (c). {n
V|ew of the changes to the definmén of

“transportation-related  activities,’ §We
amend the language in §§ 515. 22(hi
(c) to read “damages arising from
transportation-related activities.” %

Claims Against an OTI’s Fmanciaf‘
Responsibility

The Commission has aso prepo d, a 3
§ 5 15.23, new procedures for pursging
claims against the bond, insurancejor
other surety of an OTI. Any party rinay
seek an order for reparation at the ;
Commission pursuant to sections El or
14 of the 1984 Act, in which event}he
bond, insurance or other surety sh$ll be
available to pay Alternatively, where a
claimant seeks relief in an appropriate
court, the claimant shall attempt t
resolve its claim with the finanmaﬁ
responsibility provider prior to
payment on any judgment it h& f
obtained or will obtain. EH

The bulk of the comments reeei
this issue are from ASA/Interca'go
Kemper. At the outset, ASA/Inter

asserts that the supplementary %

information pertaining to the fiha
responsibility of OTls is mcomple and
inconsistent with the Congresston:
intent of OSRA because the Senate:
Report on which it relies was writt$n
prior to the final version of OSRA. §he
supplementary information states gat
the financial responsibility shall b
available to pay for damages suffe
ocean common carriers, shippers d
others injured by the OTI. ASA/
Intercargo wants the Commission té
quaify “others’ by adding “who §
employed the services of the OTL”
Leaving “others’ undefined, ASA/‘
Intercargo maintains, would subjeq the
surety to any claim, whether or n £
party had privity of contract or any!

3
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relationship to the dargo Movengent. The
Commission declings to Hmit “‘dthers”
as sought. The langhiage about which
ASA/Intercargo codplains is talfen
directly from the Rgport and weifind no
support for such a §mitation. Réther, we
note that during the legiskative grocess,
the objective as to what is covergd by
the financial resporssibility ohtained
under this part has remained comsistent.

Section 515.23(b):sets forth arf
dternative clam prbcedure whiph
provides that upon a claimant’s ;
notification of its cipim tathe fiﬁanmal
responsibility provider, the finahcial
responsibility provitler and clai dhant
can settle the claim-with the O
consent, or, if the 1 fails to regpond
to the notice of the ¢laim within;45
days, the financial aespom%lbxhtj
provider and claimgnt can settlegthe
clam on their own. If, however,jthe
parties fail to reach pgreement within
ninety (90) days, th#n the-bond, ;
insurance or other surety shall
available to pay anyjudgment f
damages to the exteht they arisa_rom
the transportation-r¢lated actlviﬁes of
the OTI.

OCWG argues that the Commijsion
has proposed procegiural gequird@ments
which unduly interfere with thejability
of carriers and othets to rggover :
damages they have fncurréd. QCWG
asserts that there is hothirig ire OBRA or
its legislative histor? wh 3 esa
party to take additignal Steps pr r to
executing a judgemdnt it has lawfully
obtained, but ratherzavers thatCgngress
was concerned that $uretigs be gjven
adequate notice bef@re thay wer
required to pay on gclaim againgt an
OTI. Indeed, by mtéfering with p final
Jjudgment, proposed'§ 515:23(b) & said
to be unconstitutiormal under the:'‘vested
rights doctrine.” OCWG propasep to
revise § 515.23(b) as:follows: .

If aparty does not fife a complaintiwith the
Commission pursuant o section 11 gf the
Act, but otherwise seelts to pursue a Elaim
against an ocean transgortatien interfnediary
bond, insurance or other surety for dhmages
arising from its transp@rtation relate
activities, it may comriience suit befdre a
court of competent jurfsdictian, namjng as
parties both the finarﬁal resgensibifjty
provider and the ocead transportatioh
fntermediary. :

In contrast, NCBFAA believes :
§ 5 15.23 is a positivé charge, bui
recommends that regarelless of whether
a party intendr_to_persue. a. claing with
he Commission or & court of law, it
should first be required to make &
demand directly with the OTI.
Similarly, NATI supg)orts the pogsibility
of a settlement betwien the claixjant
and the financial redponsibility !
provider, but wants to ensure thdt valid
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notification is established to prevent
any abuse where notice is not received
by the surety. DITTO complains that 90
days is an insufficient amount of time
in which to properly research and
process a claim.

Similarly, ASA/Intercargo and
Kemper contend that while the
Commission may not have the ahility to
restrict a claimant’s judicial access, it
has the duty and the authority to require
a claimant to notify both the OTI and
the surety upon the filing of a complaint
against an OTI. ASA/Intercargo insists
that the rules must provide for timely
notice of claims, timely submission of
information necessary to evaluate a
claim, and notice of any request to enter
a judgment Kemper argues that a
clamant must first seek to settle a claim
and objectsto the proviso in § 5 15.23(b)
that prior to seeking payment on a
judgment the claimant shall seek to
resolve its claim with the financial
responsibility provider. Kemper argues
that this language negates the intent of
OSRA, which Kemper asserts is to
require that the parties seek to settle a
clam before obtaining a judgment.

The Commission does not have the
authority to limit or prevent a claimant
from seeking judicia access prior to
pursuing a settlement with the financia
responsibility provider, particularly
where such restrictions could prevent
claimants from filing their actions
within a statute of limitations. However,
under the express language of section
19(b) (2) (C) of OSRA, the Commission
may require the claimant to seek a
settlement with the financial
responsibility provider prior to
enforcing any judgment it has obtained
or will obtain againgt the OTI; the
statute provides that the financia
responsibility provider has a
“reasonable period of time’ within
which to resolve the claim.

Moreover, even if the Commission
were to require in its rules that a
clamant make a demand on the OTI
and financia responsibility provider
prior to seeking relief in an appropriate
court, or notify the financia
responsibility provider when such a
lawsuit is initiated, the Commission
could not provide for any recourse if the
claimant failed to comply. The
Commission cannot nullify a vaid court
judgment. Moreover, imposing such an
onerous burden on claimants would
defeat the purpose of the legidation. As
the sureties frequently point out, the
purpose of establishing an alternative
claim procedure is to protect the
interests of the claimants, OTIs and the
financial responsibility providers, this
objective would not be served by
removing the availability of the

financial responsibility fram c&i
who are unfamiliar with the inst
Commission regulations at the ti

have proposed accomplishes this
a balanced manner by ensuring th.
financial responsibility providers
reasonable period of time within
to engage in a limited review of a {

judgment, regardless of when it wi
obtained, before being obligated t: ke
payment Moreover, this procedurg does
not add extra steps as OCWG argu but
rather just provides the financial ;
responsibility provider sufficient §me
within which to review a Judgme for
scope and finality.

ASA/Intercargo and Kemper argge

that section 19(b) (2) (C) of OSRA
intended to protect sureties agai
improperly entered default judgmgnts.
They also argue that Congress did fiot
restrict the sureties’ ability to contgst
default judgments and assert that ‘%s a
matter of suretyship law, sureties §ave
the right to deny claims based en
judgments which are void, to reviaw a
claim for fraud or collusion, and ir§the
case of default judgments, to inquife
into the merits of the judgment to :
determine whether it was proper.“]
Further, they state that making a d

iAo

judgment absolutely binding on a :y
represents a change in existing  ;
suretyship law. As a consequence, ASA/

Intercargo wants an express recogrigtion
in the rules that the sureties retaintheir
right to refuse to pay an invalid £
judgment, suggesting a modificaticf
which indicates the Commission ignot
restricting a surety’s common law gights
to review, inquire into the merits,

deny coverage of a claim. Alternati¥ely,
Kemper suggests a modificati.on tothe
rule requiring sureties to pay only #f a
clam was contested and its validi
determined on the merits.

The Commission declines to adapt
these suggestions, as to do so wou
vitiate the intent of OSRA. The 3
legidation is not limited to providiag
relief to claimants only where
judgments are contested; many cl
againgt foreign, defunct, or g
unscrupulous NVOCCs are in fact 3
uncontested. We expect that finan al
responsibility providers will take 4 €
factors into account during the
underwriting process. Similarly,
OSRA's reliance on court judgmentgs as
determinative does not envision thijt a
financia responsibility provider’s 1 ;
obligations may be averted should g

ide 4

—

L T

financia respongibility previder d

to proclaim a judgment invalid. O

only caveat on the financia
responsibility provider's reqmrem&xt to
pay is in section 19(b)(3)-that the |

i
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damages claimed afiise frgm thepTI's
transportation-related activities:
Moreover. § 67(c} of the Restatement
(Third) of Suretyship and Guara}
upon which ASA/Intercargo an
Kemper rely, is not definitive asito this
issue. Although the comment toithat
section states

the probative significance of ajudg gent
obtained by confessiof, default, ar the like is
much less than that ofa judm’lent er trial
.on the merits. * * * ‘Ehus, ajudgm

against the principal gbligor @btafnefi by
default, confession orthe like dogs #ot create
a presumption in favaf of the-principal
obligor’s liabilify in tl@ subsgquent jction by
the obligee against the seconglary oifigor;
rather such a judgment is evidence éﬂy of
its rendition,

Restatement (Third} of Sugetyship and
Guaranty § 67, cmt. < (1998), the:
analysis further explains that °

Cases varly widely on this point, Shme hold
that a default judgment iScomelusivd asto
the liability of the secgndary ebligo

(citation omitted). Othiers holkd that default
judgment is prima facke evidence of the

secondary obligor’s ligbilfty. {citz:iazl

=3

omitted). Still others Hold a default
is inadmissible against the secon
(citation omitted).

Restatement (Third)-of Suretysh and
Guaranty § 67, cmt. ¢, reperter’s hote ¢
(1996). Because surétysmg law goes not
guarantee to suretieg the right todeny or
limit liability in casgs of a:defa
judgment, we decline to adopt sfch an
approach here as advocated by the
sureties, especially where the st&ute
suggests no such approacls.

roposed § 515.23(b) prwldes hat the
financial responsibifity previderishall
pay a judgment for damaggs obtdined in
an appropriate court ordirarily within
ten (10) days. Both ASA/Istercadgo and
Kemper want this rile to clearly ptate
that payment need rot occur un 1 after
a final judgment. In addition, bo
commenters assert that 10°days
insufficient time to teview a judgment
and suggest thirty (3D) days as-mpre
appropriate. Moreover, both objegt to
the provxslon that pgymeni shallibe
made “without inqtgriag fato th
validity of the claint,” Both argué that
the Report languagestating ‘“the purety
company would be éxpected te gay the
judgment from the hnd funds, without
requiring further evitlence of l}iliof

dgment
obligor.

lading or other documentation gding to
the validity, rather than the subj

matter of the claim,™ is no longed valid
.because OSRA was amended to gccount
for the sureties’ intefests after thd Report
was written, and thus this Iangusge
wolates the mandaté of section :

19(b) (2) (C). Further, they centendl that

this language does not recégnize khe
sureties’ right to refuse payment for void
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judgments. In particular, both argue that
the Commission cannot require a surety
to seek to vacate a void judgment in
order to deny liability under its bond.
ASA/Intercargo points out that sureties
are not ordinarily parties to cases
against OTls and do not necessarily
have the right to seek to vacate a

JUdgectmt in such an action

ion 5 15 23(b) provides 90 days
during which time the financia
responsibility provider may review a
clam and attempt to reach a settlement
with the claimant, regardless of whether
the claimant has sought or will seek a
court judgment; this procedure applies
in either event. (See OSRA sections
19(b) (2) (B) and (C)). Payment of
damages is due after 90 days As ASA/
Intercargo’s suggestion in this regard is
well taken, the Commission has
amended this provision to clarify that
payment under section 19 (b) (2) (C) need
not be made until after a judgment is
final. Under the proposed procedure,
the financial responsibility provider
would have at least one hundred (100)
days before it is required to pay any
judgment or clam. We believe that
ordinarily this would be sufficient time
to research, review and process a claim.
We recognize, however, that occasions
may arise in which the 90-day
negotiation period does not produce a
settlement, and a judgment obtained
after that period may raise issues not
considered upon review of the origina
clam. Hence, the Commission amends
the proposed rule to provide that
payment must be made within 30. rather
that 10, days of receipt of a fina
judgment.

Moreover, § 5 15.23 provides that
ordinarily, the financial responsibility
provider shal pay the judgment within
10 (now 30) days. While the
Commission would intend to report
occasions of delinquent or non-
complying surety companies to the
United States Department of the
Treasury for appropriate action, it
recognizes that on occasion,
extraordinary circumstances may exist
in which the good faith processing of a
judgment may take more than the
prescribed period. To that end, the
Commission had provided ample
periods of time in which the financia
responsibility providers may review
their rights and options regarding the
judgment and take such action as may
be available to them We recognize that
these options may vary by jurisdiction,
and the Commission does not endeavor
to assess the likelihood that a financial
responsibility provider will successfully
vacate (or effect a vacation through an
OTl) ajudgment where there are issues
of service or other procedura or

Substantive questions. The

Commission’s role is simply to prg¢vide

a procedure that incorporates adeguate
time for the providers to take suc

action as is available to them. Where,
however, a final judgment stands,
statute clearly provides that the band,
insurance or other surety “shall bd
avallable to pay any Judgment for
aamages agamst an Ull arxsmg fpm its
transportation-related activities (s%:ion
19(b}(2) (C)) (emphasis added), and$

the judgment ““may not be enfmceg
except to the extent that the dama
clamed arise from” these activitie}
(Section 19(b) (3)).

Financial responsibility amounts :

In proposed §515.21, the Comn;i;sion

proposes to establish a range of finfncial
responsibility  requirements i
commensurate with the scope of te
activities conducted by the differest
OTIs and the past fitness of OTls i the
performance of intermediary servides.
Report at 31-32. Thus, OTlIs operafing
as freight forwarders in the Unite

States would be required to estpbligh
financial responsibility in the amofint of
$50,000; OTIs operating as NVOCGs in
the United States in the amount of §
$75,000, and OTlIs operating as-bo
freight forwarders and NVOCCs inghe
United States would be required t
establish financial responsibility id the
amount of $100,000. Unlicensed
foreign-based entities that provide TI
services for transportation to or frofn the
United States, but are not operating “in
the United States’ as defined in - §
proposed §515.3, would be requir
establish financial responsibility i the
amount of $150,000. Groupsor
associations of OTIs would be abl
provide financial responsibility fo heir
members with the maximum aggr
amount of $3.000.000.

At the outset, the Commission :
received comments relating to its
proposa that an OT| operating as Hpth
freight forwarder and an NVOCC irj the
United States could obtain a singles
instrument of financia respondbil
the amount of $100,000. AIFA/TI
points out that this proposa urffai
favors those entities who have 3
combined their freight forwarder a
NVOCC operations into asingle %
company for no apparent reason. ApA/
Intercargo and Kemper submit that:
while this type of financial
responsibility may reduce the pre um
for an OTI. it actudly offers no oth
benefits, but in fact, would be riskytfor
the OTI. For example, ASA/Intercaggo
points out that if an NVOCC’s covegage
were cancelled, this would alsoresjilt in
cancellation of the freight forwarde
portion of the coverage. In additiorg
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ASA/Intercargo cox;tends, with
expressly defined lgmits of covetage, the
Commission wouldibe ingreasing the
pendty amount to § 100,000, frof
$50,000 for freight forwarders agd
$75,000 for NVOCGCs. Furﬂ'ler,%
Intercargo maintaing that in the bvent
that competing claigns from betH freight
forwarders and NVQCCs are matle
against a bond, the ;uretyfwoelcg have
difficulty determinbg how the Bond
should be divided.

The Commission fecogrizes the
problems presented by itspropasal. We
did not intend to create the appdarance
in favor of OTIs with jeint operations.
Nor did we anticipdte the potential dual
cancellation of the financial
responsibility covesage. As a -
conseguence, in the:final rule wg are
removing the joint doverage progosal,
and instead, QTIs operating in tHhe
United States as both freight forwarders
and NVOCCs will céntinue to sefure
separate instruments of fimancial
responsibility for their distinct
operations. Thus, proposed :
§515.21(a)(3) is rerdioved, and pioposed
§§515.21(a)(4) and fa)(5) are  :
redesignated as §§ $15.2 1) (3) o
(@) (4). Moreover, even with resp ct to
individua instruments of finandal
responghility, the financial
responsibility provigers are newi and
will continue to be, faced with the
situation where there are multiple
clams on an OT!"s financfal
responsibility. The g roviders wifl
continue to be required to-fairly :
apportion the amount to addressithe
claims presented.

With respect to the amount of :
financial respensibility requiredjunder
this section, OCWG states¢hat it!
supports the Commissien propogal
increasing the requited levels of {
financial responsibility, in light bf the
Commission’s recoghition that a
increasing number af NVGCCs hive
gone bankrupt or cmngedeomp ny
names to avoid theig respansibiilities.
Similarly, CENSA b#lieves that the
proposed amounts afe corsisteng with
applicable statutory requigementp.
Yellow supports the:propased arhounts
for those OTIs operating ir the United
States, but recommends thiat the hmount
for foreign OTIs be rhised to $254,000,
“‘to more accuratelyveflect the rigk
involved with these entities.” Yeflow
maintains that foreign entities
generally beyaond the reach of U.

equiring navigatiorr of the “‘often
protectionist shoals of foreign laWS,
such that recovery isnposes very ;
significant costs not ‘assoctated vthth
domestic OTls.

NCBFAA asserts that the propgsed
amounts for those OTlIs operating in the

. law,

United States are too high and could
present financial burdens for smaller
companies. Further, NCBFAA does not
believe that the higher amounts will
protect the public from unscrupulous
operators who then subject their
customers to carriers lien claims and
similar problems Conversely, NCBFAA
supports a higher amount for foreign,
unlicensed OTIs. Noting that
Commission press releases indicating its
settlements with foreign NVOCCs are in
multiples of $150,000 and given
Commission experience with these
entities, NCBFAA argues that the
$150.000 proposed amount is rather
modest Similarly, IANVOCC proposes a
minimum of $300.000, perhaps higher,
and further suggests subjecting
unlicensed NV OCCs to a branch office
requirement similar to that for U.S.-
based NVOCCs. D.J. Powers aso
supports the proposed amount for
foreign OTIs and advocates requiring an
additional amount per branch office,
similar to the U.S. requirement, or
perhaps a per country increase In
contrast, D.J. Powers finds the proposed
amounts applicable to licensed OTIs too
high and opines that the cost would be
prohibitive for small companies.
Worldlink believes that the financial
responsibility requirement proposed for
unlicensed, foreign OTIs is too low.
Arguing that the Commission should
ensure that no legitimate claim against
these entities should go unpaid,
Worldlink submits that an amount less
than $1 ,000,000 would be insufficient.

AIFA/TIA urges the Commission to
reconsider the proposed amounts,
arguing that they are not supported by
adequate facts or data. AIFA/TIA
contends that “high bond amounts
penalize small companies and create
barriers to entry that limit competition”,
and further that some of these
companies “may have to pledge
collateral” for the increased amounts.
AIFA/TIA notes that these proposed
expenses may not have been budgeted
by a number of small companies. OWL
also states that the increased amounts
for foreign OTIs are not substantiated.
OWL suggests instead that adopting a
broad definition of “in the United
States’ for licensing purposes and
equaizing the bond amounts between
foreign and domestic entities is the only
way to achieve a proper baance
between the licensing regquirements
imposed by Congress and the
circumvention of U S. law enjoyed by
foreign companies. Similarly, NY/
NJFFFBA opines that rather than
increasing financial responsibility
requirements for foreign OTIs, the
Commission should instead adopt the

broader definition of “in the Unit
States”” to protect the integrity of the
OTI process completely. NY/NJFFFBA
further asserts that the Comrmissiot
failed to follow its Congressional :
mandate to determine the différenge in
potential for claims against unticefsed
and licensed OTlIs, and as such,

justify the difference with historicgl or
other reliable data before implemehting
differing amounts of financial
responsibility. The British Assecidkion
of Removers argues that impositiog of
the higher guarantee on foreign N¢OCCs §
is discriminatory and would be urfair to ;
small volume entities who would Bave
trouble meeting the requirements. ;

NITL states that it understands
appreciates the Commission'’s ¢on m
which would justify the proposed ;
increases, but suggests that the-in
would appear to impose substanti
additional costs on many small :
business. NITL further notes that vihile
shippers and carriers are likely to *
benefit from the increased amoungé
they could restrict new companiesifrom
entering the OTI business and cauge
others to leave; thus NITL suggests
imposing more modest increases. }

Direct Container Line stresses thit the
Commission did not support the : ]
“apparent expectation’ that the higher
level of financial responsibility walild
result in increased enforcement acffon
against unscrupulous foreign-base
entities. Similarly, Charter contends that
the increased amounts will only sefve to }
punish the law-abiding NVOCCs, ;
benefitting nobody but the insurange
companies. Glad Freight also lamegts
the increased financial responsibil
requirements and would rather see
stepped up enforcement to ensure 3
compliance with the licensing andg
financiad responsibility requirem

The Commission adopts in the fi
rule the amounts of financial i
responsibility set forth in the proy?sed
rule, with the exception of the joing
$100,000 level previoudy discussedl. We
believe that these amounts are  °©
consistent with the obligations
undertaken by OTIs and will better:
serve the shipping public, whom tHey
are designed to protect and compefsate
for damage. Moreover, these amou
are an accurate reflection of the intgnt
of OSRA to require OTIs to establi
financial responsibility commensugate
with the scope of their duties.

In response to comments that th@e
amounts could pose a burden on srhall
businesses, we believe that the burgen
of securing additional financial  ;
responsibility, as more fully detail&! in
the Regulatory Flexibility Andysis?
discussed, infra, is outweighed by i'le
benefit to the shipping public. The -
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estimated burden ;Er m@tdﬁ entity
is not such that it will préctude from
entering or remainifg in the indjstry,
those OTIs who areicapabile of sitisfying
their obligations, which was thefgoal of
the NVOCC bonding requiremert when
it originated in 1998. See 136 Cgng. Rec.
E2210 (January 28, 1990) {stater§ent of
Rep. Jones). Moreover, when CC
bonds were implentented in 199D,
Congressman Jones indicated t| t the
$50,000 level was astartimg poi

which amount the Commissian as not
raised since that tirge. Id. Addit nally
we have set forth provisions in

interim portion of this ruhmdugg
allowing for the licansing of ferdign
NVOCCs, whose financial respofisibility
would, as a consequence, be at the
lower $75,000 amosnt. T!aereﬁor@

§ 515.21 is adopted as praposed;subject
to the modification telating to-t
$100,000 level disctissed earlier;

With respect to beanch offices| APL
contends that the refjuirement tliat OTlIs
increase their finangial responsipility by
$10,000 per unincogporated bzaﬁch
office is unwarranted and
counterintuitive. AFL asserts ehgt there
isno logica correlation betweenjthe
number of branch offices an OTE
maintains and its pfopensity to default
on its obligations. APL further ppints
out that it has been a frequent critic of
foreign governmentdl requiremefts
which appear prote¢tionist in nagure.
The provisions to which APL objects are
carried over from existingfreigh
forwarder rules. Thd Comgnissioh did
not specifically soligit comment pn this
issue, and is reluctaht to addresgAPL’s
suggestion without #s hating begén more
fully addressed by industry :
commenters. Therefpre, because
consideration of br@ch office ﬁ@anmal
responsibility obliggtions is net
necessary to the imglemeﬁtaneniof
OSRA, the existing fules will aa{ be
amended in this regjrd.

ASA/Intercargo pfoposes argefjding
§515.21(b), relatingo the:amaust of
financial respensibliity requirédby
groups, to read “In such cases a
or association must stablish fin
responsibility in ansamouit eq
Iesser of the amountrequited By
paragraph (a) of this:sectian for
member or $3,000,080 in the
We adopt this suggedtion #n ortd
clarify that groups with few me
may establish an agg

than $3,000,000. Thi
.address DITTO's objection that the
$3,000,000 amount will allow cl§ims to
be inflated. This améunt réfers td group
bonds, the limits of fiability undér
which are the same #s if the finagcial
responsibility were secured :
individually.

ASA/Intercargo also suggests
amending § 515.22(d)(5) as follows

515.22—Proof of financial responsibility
(d)(5) (1) be for an amount up to the amount
determined in accordance with § 515.21 (b),
taking mnto account a member's individual
financial responsibility coverage already in
place. In the event of a claim against a group
bond, the bond must be replenished up to the
original amount of coverage within 30 days
of payment of the claim, and (1ii) be in excess
of a member's individual financial
responsibility coverage already in place, and

ASA/Intercargo contends that these
changes are necessary because the
financial responsibility requirements
have already been set forthin § 5 15.21.
This section contemplates supplemental
coverage and the suggested language
clarifies that the supplemental amount
alows the member to aggregate coverage
to meet the required limit. Moreover,
the amendment clearly indicates that an
individual’s primary coverage is its
other financia responsibility aready in
place and the supplemental coverage is
available after the primary coverage has
been exhausted. The Commission
believes ASA/Intercargo’s suggestions
have merit and adopts them
accordingly. Finaly, the Commission
adopts ASA/Intercargo’s suggestion that
with respect to group bond form FMC-
69, it is more appropriate to use
“Appendix A” to set forth the maximum
limits of liability for each member OTI
and in the aggregate.

Proof of Compliance

Section 10(b)(1 1) of the 1984 Act
prohibits a common carrier from
transporting cargo for an NVOCC unless
that common carrier has determined
that the NVOCC has a tariff and
financia responsibility. In order to aid
the common carriers in complying with
this section, the Commission proposed
in § 5 15 27(d) to publish at its website
alist of the location of all carrier and
conference tariffs and a list of OTIs who
have furnished evidence of financial
responsibility The Commission
specificaly requested comments on this
issue, and as none were received, the
proposed language is carried forward in
the find rule.

Compliance With Higher Bond Amounts

In accordance with § 5 15 21, al OTlIs
will need to provide increased financia
responsibility by May 1, 1999. C.A.
Shea, an insurance broker who currently
administers over five hundred (500)
bonds filed with the Commission, and
NY/NJFFFBA contend that there is
insufficient time, between March 1,
1999 and May 1, 1999, in which to
obtain underwriting approval to execute
increased financial responsibility in

3’
accordance with the new regl i
Tis

NY/NJFFFBA suggests that
allowed to continue to operate if they
provide the Commission with prodf that
they have timely applied for the :
increased financial responsibility. C.A.
Shea requests that the Commissiod
“phase in the replacement of the :
existing bonds over a period of tinde,
perhaps on renewal, or by specia tider
to alleviate an unnec burde "
The Commission is mindful of
expressed concerns, and, thus, all
OTIs and financial responsibility .
providers to increase their financig
responsibility effective May 1, 199§, by
rider to their existing instruments f
financial responsibility The rider
instrument of financial responsibiljty
shdl indicate that the liability incirred
under the instrument of financial ;
responsibility shall be consistent Qlth
OSRA and 46 CFR part 515. The :
financial responsibility provider siall
file the rider with the Commissiontby
May 1, 1999. Financial responsibi
providers shall then issue and file fvith
the Commission new instruments
financial responsibility as requiredby
46 CFR part 515 at the time when the
OTls would ordinarily renew theirs
instruments of financial responsxbilty

Financial Responsibility Forms .
Appendices A, B, C and D set foth
the financial responsibility forms BMC-
48 (surety bond), FMC-67 (insurarie),
FMC-68 (guaranty), and FMC-69 @roup

surety bond), respectively, to be uspd by

the OTI and financial responsibili
provider in contracting for financig
responsibility. NVOCCs or freight :
forwarders may use the forms )
interchangeably and would choose&
specific form according to the type&f
financial responsibility they obtain}
ASA/Intercargo 2 contends that the;
Commission should adopt different
surety bond forms for NVOCCs ancg
freight forwarders because they aref
distinct entities that are required té
obtain different amounts of coverage. As
ASA notes, “[r]equiring separate bgnd
forms for each OTI activity will prgvide
the shipping public with concise, ean,
and unambiguous forms that accurgtely
describe the activities that an OTI &
performing or providing.”

The Commission agrees with AS§/
Intercargo’s suggestion and revisesail
four of the financial responsibility
to require the OTI to indicate if it i§
obtaining the financial responstbilify as
an NVOCC or a freight forwarder. None
of the proposed forms or the sugge

2C A Shea supports the comments made
Kemper and “other sureties” as to the pm
bond language
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surety bond forms gropossd tey ‘SA/
Intercargo further detail the acti¥ities of
the OTI, either as an NVQCC org freight
forwarder. The proposed forms
indicate that the financial respohsibility
shall be available ta pay for da
arisng from “transportation-reldted
activities” As the revised definition of
“transportation-related activitied,”
§ 515.2(w), clarifies& hat it appliés to the
services of freight forwarders andl
.NVOCCS separately-as further défmed in
§§ 5 15.2(i) and (1) respectively, ‘z
unnecessary to detall these activities on
the financia resporssibility for
themselves. Therefare, it $s suffitient to
require that the OTI indicate on ihe
form whether it is an NVOCC orja
freight forwarder, and it is unnegessary
to create different financial :
responsibility forms for NVOCC§ and
freight forwarders.

ASA/Intercargo and Kemper fiirther
object to the language in the surdty bond
form FMC-48 whic prowdes t the
surety “consents to be sued” in the
event that the OTI ar surety has ot
made payment on afinal judgm
Neither OSRA nor groposed 46 FR part
5 15, they argue, reggiires that & spirety
consent to being sudd, an&the i
Commission has not provided y
justification for addéng this lamgi age.
Furthermore. thev, assert that ¢he current
F orm FMC-48 doesinot cantain the

“consents to be sued” laniuag ven
though similar langg@age is contaj ed in
the existing insurarge and guar:
forms The Commission, they ¢ tend,
cannot add that language to the qurety
bond form merely bécausae it i i the
msurance and guaranty forms, bgcause

“these forms of undertaking are :
different than surety undertakings.” In
addition, other government agenties’
regulations arid bon#l forms, they aver,
do not contain suchelanguage. A$A/
Intercargo and Kemper fugther e
that the “consents t@ be sued”” lahguage
conflicts with the United $tates :
Department of the Treasury’s
procedures, under 31 CFR §§ 224.18-
223.22, for complaining against gureties
who fa|I to honor their boads.

While the Commigsion acknowledges
that the relationships and co tments
made by entering a gurety agreergent are
separate and distinct fromethose fnade
in insurance and gugranty agréefents,
ASA/Intercargo’s argumerits to r¢move
the “‘consents to be gued” langudge from
Form FMC-48 are uhpersaasive.: The

anguage does not alter the surety’s
obligations arising under the borid.
Simply because the Surety, in nce
and guaranty are different-types ¢f
agreements does no0 mean that ai
clamant who receives a final fu
against an OTI cannot sue a suret

ment
in

the event that it fails to honor a valid
judgment. Moreover, removing that
language would not prevent a claimant
from doing so. In addition, the
Commission is not prevented from
adding such language in this proceeding
simply because it had not been in the
earlier bond

Further, the language does not
conflict with the Department of the
Treasury regulations providing
procedures for complaining against a
surety who has failed to honor its
responsibilities under the bond, as
Kemper and ASA/Intercargo argue. Part
223 of 31 CFR ensures that the bond
companies doing business with the
United States government, via
underwriting surety bonds required by
federa law, are in good standing.
Sections 223 18-223 22 of 31 CFR
specifically provide that a federal
agency, not a private claimant, that is
unable to collect on a bond to its
satisfaction may turn the matter over to
the Department of the Treasury by
making a “report” of the claim. The
language in the bond form would not
subvert that process. Therefore, the
Commission declines Kemper and ASA/
Intercargo’s request to remove the above
paragraph from Form FMC-48

Kemper further objects to the
requirement in Form FMC-48 that the
surety must pay on a fina judgment
within 10 days. Kemper asserts that
only 10 days after being notified of the
clamant’s judgment the surety consents
to being sued in aimost any state, and,
therefore, “[tlhis language, in addition
to being in direct contrast to the
regulations and the Act itself, defeats
the purpose of providing for the
regulations an alternate procedure
rather than the claimant immediately
seeking judgment.”

Kemper misreads the language as
nullifying the procedure set forth in
§ 5 15 23(b), which reguires the claimant
to attempt to resolve the claim with the
financial responsibility provider within
90 days prior to seeking payment on a
judgment. This conforms with the
language in Form FMC-48, which states
that the Surety consents to be sued after
claimant has obtained a fina judgment
and after claimant has complied with
§515.23(b). As discussed, supra, the 10
day period, which is revised to 30 days,
is in addition to the 90-day settlement
period However, to the extent that it
may be unclear what the “within 10
[now 30] days’ language in Form FMC-
48 modifies, the Commission revises
FMC-48 to remove that phrase. This
modification does not, however, alter
the requirement in § 5 15.23(b) that the
financial responsibility provider must

ordinarily pay the judgment with:é 30
days of the fina judgment.

Moreover, Kemper's complaint that
the surety would consent to bel ngued

“in any state” is irrelevant becausq
where a complaint may be broughtis
determined by the particular stated laws
of jurisdiction. The surety must bef
aware that a court may find it has :
jurisdiction over it based on its cogtacts
with that state. Any company, b
upon the reach of its business, takds the
risk of being sued in a state that it fnay
not consider its principa place of :
business That is arisk a company]
assumes, however, and it must pey the
consequences of that risk, includi
being sued in another state. The
Commission has no ability to protdct a
surety from being sued in a partic@lar
state and, therefore, declinesta chidnge
the rule.

Finaly, ASA/Intercargo com:ené that
the language that a surety’s obligatfon
shal not exceed “the amount per group
or association of OTlIs set farth in
CFR §515.21"" in Form FMC-48 shpuld
also be deleted. The inclusion ef gloup
or association bond form languagefthey
argue, is improper because
§ 5 15.22 (d) (6) provides that Form BMC-
69 is the only form a group or H
association may use in obtaining
coverage under a surety bond (unl
group or associaion coverage un
insurance or a guaranty). ASA/  :
Intercargo’s comment is well-founided,
and, therefore, the Commission redises
Form FMC-48 accordingly. I

Duties and Responsibilities of OTg,

Proposed § 5 15.3 1 st forth the disties
of freight forwarders and NVOCCs o
their principal and shipper, H
respectively, and the Commission i
generally. In doing so, the Commisgion
incorporated many of the duties frgm 46
CFR §§510.21 and 510.22 that appied
to freight forwarders and applidd tfem
to NVOCCs as well, so that all licesees
would be subjected to the same  :
responsibilities. Many commenter
objected to thisrationale for applyipg
certain duties to NVOCCs and arguied
that many of these duties should nit be
applied to NVOCCs at al. OCWG, ;
however, supports § 5 15.31 inits }
entiret :

NY/I}\,IJFFFBA Worldlink, OWL, }JAI
Charter, and D ]. Powers contend tHat
freight forwarders and NVOCCs ar
separate and distinct legal and :
commercia entities, regardless of their
common designation as OTIs and the
fact that they would both now be :
licensed by the Commission. Congd
intended for freight forwarders an
NVOCCs to continue to be consideged as
such, NY/NJFFFBA, OWL, NAI a
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Charter argue, and, therefére, |
maintained the separate definitigns of
freight forwarders and NVIOCCs within
the general definitian of OTI. A§OWL
contends that “while perfaps
recognizing the "OTI" as a creatfire of
statutory constructign, it is nothing
more than a mere umbrella unddr which
the legal distinction of both the jocean
freight forwarder” and “[NVOCG]" are

preserved.” 3 Furthermeore, 1A CC
and Charter aver thgt Congress did not
mandate that any additional duties be

imposed upon NVOCCs, but ra
mandated that the Gommission §hould
avoid overly burdensome regulagion.
NY/NJFFFBA, IANVOCC, NA
Charter, Yellow, and D.J. Powerifurther
argue that an NVOCC is not an , ent
who owes a fiduciagy duty to itsi
shipper-principal, 1fke a freight ;
forwarder, but rather the NVOC{ is a
principa in its relationship to it§
shipper-customer.4 As such, Charter,
IANVOCC and NAI contend, thei
NVOCC isacarrier and has the
relationship with it§ shipper as dces a
vessel-operating coghmon carrie
("'vOCC”). Thus, IANVOCC avei
“while NVOCCs hate a general duty to
act in a law-abiding#ashian, they are
not subject to the fiduciary oblightions
of an agent.” Charter, IANVOCC,
Yellow, and NAI argue that the _
application of a freight forwardet
duties and responsibilities to an VOCC
is therefore inapprobriate and wpuld be
harmful to an NVOQC's operatiohs.

Proposed §§ 515.31 &) and (b)

IANVOCC and Werldlink dartot
oppose § 5 15.31 (a), but conterx that the
rule should be revised to requirefa
licensee's number t@ appear Oaleiome
on a shipping document. Thiswbuld
avoid, they argue, uhinecessary °
duplication in the case when a :
licensee's name appears as a Covfignee,
shipper, and notify party en asikgle
document. Charter # the gnly
commenter who argues that the fection
should be deleted in its entirety hs it
appliesto NVOCC:s.

Section 5 15.31 (&) remnains gp jicable
to NVOCCs, and the Commission agrees
with the commentess that a licerjsed
OTI's license numbgr need only pppear
once on a shipping dlocument. :
Accordingly, § 515.31(a) i revis d to
replace the word “‘[W]herever” 4 the
beginning of the second sentencé with

30WL emphasizes this point by analog
the recent decision of the Europedn Col
regarding the jointinlancirate setting au
the Trans-Atlantic Confeqnce Agreement,

4NAI NY/NJFFFBA, anid IANVOCC pofht out the
extensive law regarding tife freight forwardier as the
agent of itsshipper-princfpal and its fidudiary
duties as such

ing it to
ission
rity of

the word “when.” This revision,
however, does not alow a licensee to
provide its license number on only one
document in a single transaction if there
are severa shipping documents
processed in the course of that
transaction. Every document where a
licensee's name appears must also
include the licensee's license number.

NY/NJFFFBA, OWL, D J Powers,
Yellow, and NAI argue that
§515.3 1 (b) (2), the requirement that an
OTI's status as, or affiliation with, a
shipper or seller of goods be identified
on its office stationary and billing forms,
should be removed from the rule as it
appliesto NVOCCs. Section 51531 (b) (2)
was created, NY/NJFFFBA, OWL, and
NAI aver, because freight forwarders are
prohibited from collecting
compensation on shipments in which
they have a beneficia interest. They
argue, therefore, that this section has no
applicability to an NVOCC. who does
not collect carrier compensation. Yellow
further avers that it would have the
effect of treating NVOCCs and VOCCs
differently because this duty is not
imposed upon VOCCs, and would thus
hinder competition in contravention of
the intent of OSRA. Worldlink and
IANVOCC, on the other hand, contend
that this section should be revised so
that it is not applicable to NVOCCs
unless they are beneficial owners of
cargo, while Charter argues that the
entire§ 5 15.31 (b) should be deleted as
to NVOCCs

The Commission agrees that
§ 515.31(b)(2) is meant to address the
prohibition against the collection of
carrier compensation by a freight
forwarder on shipments in which it has
a beneficial interest, as reflected in
section 19(d)(4) of the 1984 Act
(redesignated as section 19(e)(3) in
OSRA). NVOCCs do not collect carrier
compensation and, therefore, the
Commission revises §5 15.3 1 (b) (2)
accordingly. The Commission, however,
does not agree that § 5 15.3 1 (b) (1) should
be deleted as it applies to NVOCCs. All
licensees, including NVOCCs, should be
required to imprint their license number
on their office stationary and hilling
forms. It serves to notify the public and
shippers that an OTI is licensed by the
Commission. In light of this change,
§515.31 (b)(l) is redesignated as
§515 31(b), and §515.31(b)(2) is
redesignated as § 5 15 32(a) of renamed
§ 515 32, Freight forwarder duties
Accordingly, proposed § 5 15.32,
Records required to be kept, will be
renumbered as § 5 15.33. and proposed
§ 515.33, Regulated Persons Index, will
be renumbered as§ 5 15.34

e
wnm‘wwwmm v

Proposed § 515.31 (€)
Thefirst sentence of § 5 15.31 (e)
prohibits licensees from entering g:y
arrangement or agreement with anj
unlicensed person that confers an fee,

compensation or other benefit up 4, that -

unlicensed person. NY/NJFFFBA,
AIFA/TIA, APL, Worldlink, Cargo i
Brokers. Charter, D.J. Powers, and £
Yellow oppose this section as it applies
to NVOCCs, while OWL opposesi#ias it
applies to al OTIs. They argue thaf this
section, read literally, would aHowg
licensees only to do business with pther
licensees, thus preventing a licensde
from entering arrangements with
warehouses, truckers, consolidator$,
container lessors, and others who dre
unlicensed but necessary to an  °
NVOCC's operations.

This regulation was originally
intended to address the issue of
compensation and fee sharing asit!
relates to freight forwarders. The j
Commission did not intend *“to prghibit
forwarders from compensating borf fide
sales agents for services rendered, :
provided that such servicesare
restricted to soliciting and obtaini:
business for the forwarder and are hot
otherwise prohibited by law.” 49
18842, May 3, 1984 (Gen. Order 4.
Revised, Docket No. 84-19. Llcensing of
Ocean Freight Forwarders). While
Commission believes that this wor
not adversely affect NVOCCs from :
entering arrangements with those i
unlicensed persons providing trucking
services and the like, it agrees that3he
rule is unnecessary as it appliesto {

NV OCCs because they do not collét
carrier compensation or forwardin‘ fees
and thus are not subject to the H
limitations placed on freight forwé‘ders
regarding such payments.

The second sentence of §515.31{)
provides that an OTI, when emploged
by the agent of the person paying
services, must provide a copy of
invoice to both the agent and tl’ge‘%inﬂ
paying for those services. NY/NJF
and Worldlink also object to this
language as it applies to NVOCCs.
is not applicable to NVOCCs, they :
argue, who routinely bill third perdons
in the course of a shipment. Furthef,
Worldlink asserts that it would be ;
onerous to require NVOCCs to :

“determine which of their customefs are |

simply passing through the
transportation charges and which dre
ultimately responsible for their =
payment.”

The Commission again recogni
this regulation was meant to addr
freight forwarders and the issues rdgated
to fee sharing As NVOCC's operatipns
do not encompass these issues, it 1

that
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unnecessary to impse this r
on them. Therefore, propased
§515.31(e) will be removed as ijapplies
to NVOCCs and will be redesignhted as
§ 515.32(b). )

Proposed § 515.31(g) and (k)

NY/NJFFFBA, IANVOCC, AIFA/TIA,
OWL, NAI, Charter, D.]. Pewers,;and
Yellow argue that § 515.31(g), which
provides that no licénsee shall withhold
information from it principal on
shipper concerning an OTI transhction
and that such licensee must use Hue
diligence to assure that informatjon is
accurate, should be femovued frof the
rule as it applies to NVOCCs Aléng
with Cargo Brokers, they also avér that
§515.3 1 (k), which requires that 11
licensees, upon the request of thiir
principals or shippers, shall provide a
complete breakout af theie char&s and
any documents pertainingto thei
invoice, should be removed as itlapplies
to NVOCCs APL ant Worddlinkisupport
these sections only to the extertthat
they require licensebs to agsure the
accuracy of information they pravide to
their shippers, but contend that fo the
extent they prohibitNVOCCs fr
withholding inform&ion from their
shippers or require NVOCCs to grovide
their shippers a bregkdown of charges.
the provisions are t@o broad.

All of the aforementionged
commenters argue that an NVO(QC is not
an agent in a fiducigry relationsHip to its
shipper, as is a freight forwarderj and
does not have a duty to impart tHis
information to its siippers. An NVOCC
does not confer thistype af infognation
to its shipper in thegeneral coure of
business, NY/NJFFEBA and assert,
rather it distrfbutes only a bill-ofjlading
which is based on igformation Arxeived

from its shipper or #s forwarding agent.
NY/NJFFFBA, IANVOCC, AIFAATIA,
OWL, NAI, Charter, D.J. Pawets, {Yellow,
and Worldlink further argue thaf it
would be harmful ta an NVOCC's
business to disclose-all of its  °
information, i.e., pricing strategi¢s,
vendor lists and other propriet
information. It would put NVO
competitive disadvantage with
they contend, who would stilt
allowed to maintairethe cenfidegtiality
of that information. Furthérmore they
argue such disclosute provisiong would
nullify NVOCCs' abflity to enter ;
confidential service contracts as
shippers with VOCGCs. .
. The Commission dgrees that |
§§515.31(g) and (k) were ériginajly
created to apply to feight forwagders
who, as agents, owe-a fidueiary duty to
disclose dl pricing Information o their
shipper-principals. NVOCCs, in
contrast, are in the same position, as

T |

carrier-principal, as VOCCs in
relationship to their shippers. Thus, the
traditional duties applicable to freight
forwarders regarding pricing
information cannot be automaticaly
applied to NVOCCs because each
industry faces a different competitive
environment As the commenters
correctly point out, disclosing such
information would be “commercial
suicide ” Furthermore, these sections
would undermine OSRA’s new
confidential service contract
environment. Moreover, NVOCCs would
till be required to impart true and
accurate information to their shipper-
customers regarding any OTI transaction
under proposed § 5153 1 (f) Deletion of
the dutiesin §8 5 15.31 (g) and (k) as they
apply to NVOCCs would, therefore, not
exempt NVOCCs from this obligation
Sections 5 15 3 1 (g) and (k) are revised to
apply only to freight forwarders and are
redesignated as§§ 5 15.32(c) and (d)
respectively.

Proposed §§515.31(c), (d), (), (h), (i), ().
and (1)

Section 515.31(c) prohibits licensed
OTlIs from permitting their licenses to be
used by persons not employed by the
OTI. but provides that an
unincorporated branch office may use
its parent’s license name and number if
it reports this information to the
Commission and it is covered by the
requisite increased financia
responsibility. Worldlink seeks to revise
this section to add language that would
allow separately incorporated branch
offices that are wholly owned, directly
or indirectly, by the licensee to use the
license name and number of the parent
corporation Charter opposes this
section as it applies to NVOCCs in its
entirety. As discussed, supra, regarding
§§515 3 and 515 21. separately
incorporated branch offices are required
to obtain their own licenses and
financia responsibility, and, therefore,
Worldlink's request is denied This
section remains designated as
§515.31(c)

As to §§515.31(d), (O, (h), (), (),
Charter is the only commenter who
opposes their application to NVOCCs in
their entirety and argues that they
should be removed. IANVOCC and
Worldlink contend that § 515 3 1 (d) ,
which limits the arrangements licensees
can make with OTIs whose licenses
have been revoked, is unfair and should
be removed unless the Commission
establishes and publishes a list of those
persons on its website APL supports
§§515.31 (f) and (h) to the extent that
they prohibit OTIs from providing false
information. Both Charter and NAI
assert that § 5 15.3 I(1), which requires

each licensee to account to its prirgipal
or shipper for various sums due suth
principal or shipper due to
modifications in monies paid or -
received. should be removed as it ;
applies to NVOCCs. Charter argu
generally that there is no factudl bgpis
for imposing these freight forward,
regulations on NVOCCs, and thus fhey
should be deleted or at the very legst the
Commission must examine and jusgify
why additional duties should be agplied
to NVOCCs. NAl asserts that logic 3
suggests that §515.31(1) should be }
imposed on VOCCs as well, but t
argues that neither NVOCCs nor V@CCs
should be subjected to providing a:
refund to a shipper simply becausd they
have developed a more cost-effect& e
manner in which to provide their *
Services. .
Sections 515.31(d), ). (h), @), () and
(1) impose duties upon OTIs that afe mot
freight forwarder specific, unless °
indicated within a specific subsection.
(See § 515.3 1 (d) (3) (prohibiting a 3
licensee from sharing forwarding foes or
freight compensation with an OTI ¢
whose license has been revoked)). :

Furthermore, these duties do net rély on

the fiduciary relationship between
freight forwarder as agent and a shipper
as its principal. Therefore, the objeftion

=

of their shippers is inappropriate
thus, does not justify removing th
sections from the final rule as they:
apply to NVOCCs. Furthermore, in}
regard to § 515.31(d), there is ne nded
for the Commission to publish a lig on
its website of those persons whose:

licenses have been revoked, beeani

that these duties are inapplicable t§
NVOCCs because they are not the ggents :
d,

under § 5 15.16 the Commission sel
that information to the Federal R
quarterly, at the very least, for
publication in paper format and -
electronic format on the Federal
Register's website at www.nara.go¥/
fedreg. This method has proven
successful in notifying the public %

]
ster

OTIs whose licenses have been revbked,
thus, the Commission will cantinug this
procedure under the final rule. In |
accordance with the other revision§ to
§515.31, §§515.31(f), (h), (). (j}, arkd (1)
will be redesignated as §§ 515.31(e}, (),
{g). (h), and (i) respectively. Seetio
515.31(d) remains designated as suth.

Proposed § 515.32

Proposed § 5 15.32 set forth the
recordkeeping requirements of licepsed
freight forwarders and NVOCCs, which
requires licensees to maintain al :
records and books of account in -
connection with its OTI business ig the
United States for a period of five(li

years. NAl and AIFA/TIA object tojthis

[
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requirement as it a@ltes ta NVQCCs.
IANVOCC also opposes the rule fas 1t
appliesto NVOCCs, except for the
provision that they be required tb
maintain a separatefile for each °
shipment. APL opposes the rulejas it
applies to al OTIs, arguing that §t is
unnecessary for the Commissmri to
“micromanage” these entities.

IANVOCC and NAI point out ﬂqat an
NVOCCisnotin afiduciary |
relationship with its shipper lik¢ the
freight forwarder who handles fgnds in
trust as agent for its shipper-prirfcipal.
IANVOCC contendsthat “‘[a]n NWOCC
does not incur expehses on behalf of, or
as agent for, its custbmers, but rdther as
principal in the ordi_nary course pf its
commercial operatidns.” As such,
IANVOCC asserts, the Coramissibn has
no regulatory concegn with the financial
aspects of the NVOGC's basinesd. AIFA/
TIA further argues that since mapt
NVOCC shipment fHes are mainfained
at the point of origisi, which is ggnerally
not the United Stataes, it would aimost
be an impossibility for NVOCCs o
transport those files to the Unitefl States
for maintenance.

Yellow, D.J. Powers, Worldlink, and
NCBFAA do not object to the .
recordkeeping requirement as it épphes
to NVOCCs. They afgue, howev
conjunction with I OCC as the rule
applies to freight foswarders, tha the
Commission should;permit OTIsithe
option of maintainifg thefr recodds in
electronic form as af alterhative }o
paper form. NCBFAA alsosugge$ts that
the Commission cla#ify that the }
recordkeeping requirements of tﬁe rule
are independent of other federal |
agencies that may have different;
retention regquirements that coul be
applicable to OTIs.

As discussed, supra, the NVO Cis
not in a fiduciary rejationship with its
shipper as is the frejght forwarddgr, thus
it is improper to autpmatiéally pose
the duties of freight forwatders which
are necessary to thefr agency  ©
relationship with thiir shippers fipon
NVOCCs. The-Commissiof does hot
need to oversee the financial degjings of
NVOCCs, as IANVALC argues, ahd as
such revises praoposéd § 5?5‘ 32 tb apply
only to freight forw#rders. The :
Commission recognfzes its own
requirements for ang the indugtr
evolution toward el§ctronic medja and
thus, revises proposed § 5§5.32 tp

enable licensed freight forwarde
.mai ntain their recortls eleetroni ]Iy it

they so desire. The €électranic redords,
however, must be made readily |
available to the Commission in alusable
form, and it is the ligensee’s :
responsibility to insure that thosk
electronic records are no less acde551b1e

than if they were maintained in paper
form Furthermore, the Commission
revises proposed § 5 15.32 to incorporate
NCBFAA's suggestion to clarify that the
recordkeeping requirements are
independent of the retention
requirements of other federal agencies.
In accordance with the changes to
proposed § 515 31, §515 32 will be
redesignated as§ 5 15 33

In arelated issue, D J. Powers
contends that the term “agent” should
be defined in the rule because it relates
to proposed §§ 515.31 and 515.32
specificaly. The Commission declines
to define the term agent because the
term is used in this part to reflect the
large body of agency law. The
Commission does not want to
inappropriately alter that definition,
thus limiting or conflicting with the law
relied on by the shipping industry in
applying these regulations

In-Plant Arrangements and Electronic
Data Interchange

The Commission codified its decision
inIn re The Impact of Modern
Technology on the Customs and
Practices of the Freight Forwarding
I ndustry-Petition for Rulemaking or
Declaratory Order, 28 SR.R. 418 (1998),
with regard to in-plant arrangements
and electronic data interchange (“EDI'")
in proposed §§515.41(e) and 515.42(g),
respectively. Section 5 15.41 (e) dlowsa
licensed freight forwarder to place its
employee on the premises of its
principal as part of a package of services
s0 long as the arrangement is reduced to
writing in a specia contract and it is not
an artifice for payment or other
unlawful benefit to the principa.
Section 5 15 42(e) permits a licensed
freight forwarder to own, operate or
maintain an EDI-based computer system
in its forwarding business and to collect
carrier compensation if the forwarder
performs value-added services

NCBFAA commends the Commission
for officialy recognizing the use of in-
plants and ED1 and asserts that the
rulemaking “correctly endorsed the
provisions of these services to OTI
customers, while providing a structure
that will enable the Commission to
ensure that services are conducted
within the constraints of the Shipping
Act.” NY/NJFFFBA supports the in-
plant rule as it benefits the forwarding
industry and the shippers they serve:
however, it argues that the written
agreement requirement is burdensome,
intrusive and in contravention of the
policies of the 1984 Act and OSRA to
place “a greater reliance on the
marketplace ” The parties should be
allowed to reduce their agreement to
writing, it contends, if they need to do

0, but it should not be mandated the
Commission. APL objectsto § 515.
generaly and argues the entire seciion
should be removed.

In deciding whether to recogmzé the
legitimacy of in-plant arrangementh, the
Commission carefully weighed th
benefits of these arrangements to fgeight
forwarders with the prohibitions of the

1984 Act and accompanying regulgtions ;

against compensation and fee sharfng.
The Commission agrees with the
NCBFAA that § 5 15.4 1 (e) sufficiendly
addresses both of these concerns
allowing freight forwarders to use
plants while providing the Commiﬁsion
the ability to determine if these |
arrangements are being implementgd in
accordance with the 1984 Act and the
accompanying regulations. We belfeve
§515.41(e) allows freight forwardefs far
more leniency in developing these:
arrangements than if the Commiissi
attempted to address every possib.
permutation of in-plant arrangem
a rulemaking. Therefore, in order
determine the parameters of a partficular
arrangement it is necessary for the ;
freight forwarders and shippers to :
reduce the agreement to writing. |
Furthermore, NY/NJFFFBA incorrdctly
argues that the parties should be a§le to
decide whether they want to redu

their agreement to writing. An in- ;jant

arrangement is exactly the type of : i

ftsin

arrangement envisioned by prop
§515.32(d) (requiring that copi
memorandum of all special :
arrangements or contracts betweerx
freight forwarders and their shippe-
principals be maintained by the freéight
forwarder). The Commission therefore
declines to remove the writing

requirement of §515.41(e) or § 515:41 in

its entirety
Final Regulatory Flexibility Analyi}is

(1) A Succinct Statement of the Néd for
and Objectives of the Rule

The Commission is adding new § *
regulations establishing licensing d#nd
financial responsibility requweme% for
Ocean Transportation Intermediarigs
(*OTIs”) in accordance with the
Shipping Act of 1984 46 U.S.C. .
1701 et seqg., as modified by PubliclLaw
105-258, the Ocean Shipping Refo
Act of 1998 (“OSRA”’), and sectioni424
of Public Law 105-383, The Coast }
Guard Authorization Act of 1998. °

OSRA amends the Shipping Act of
1984 in several respects relating to:
Ocean Freight Forwarders (“OFFs'3 and
Non-Vessel-Operating Common Cagriers
(' 'NVOCCs'). The Commission pr
new regulations, at 46 CFR part 51
implement changes effectuated by =
OSRA

ARV
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OSRA requires t&t al @Tls if the
United States be licensed by the:
Commission. Further. al OTIs will be
required to establis§ their finandial
responsibility before perfqrm&?%any
intermediary services in the
States The bond, surety, er othef
insurance obtained pursuant to ghis part
shall be available to-pay fer damiages
suffered by ocean common catrigrs,
shippers, and others, arising from the
transportation-related activitias éf the
covered OTIs. S. Rep. No. 105-6], 105th
Cong., 1st Sess., at 31 (1997) (“Report”).

The Report speciﬁcally indicages that
the bonds, or other instruments ¢f
financial responsibility, are intefided to
cover liabilities related to servicé
contract obligations; as well as dhmages
resulting from loss er conversto ~ of
cargo, from the negligence or eog plicity
of the insured entity, and from ;
nonperformance of services. At the
direction of the Report, the firalirule
establishes a range af financial :
responsibility requitements
commensurate with the scope oftthe
activities conducted by various @Tls
and the past fitness of OTIs in t
performance of intefmediary dufies

(2) A Summary of the Significant Issues
Raised by Public Camments in Rgsponse
to the I nitial Regulatory Flexibilly
Analysis, a Summaty of the Agehcy's
Assessment of suchiissues and a
Statement of any CHanges Made'in the
Proposed Rule as a Result of such
Comments

In the Initial Regudatory. FlexiHility
Anaysis ("' IRFA”) appended to the
proposed rule, the Commission fvited
comments in order to ensare that every
possible aspect of the economic fmpact
on small businesses- would be  :
considered. Specifigally, commehts
were solicited regarding the effeqts of
the cost of increased collateral agd
premium requirements on: OTls in the
proposed rule. Sevetal commentprs to
the proposed rule, including the:
Nationa Industrial Transportatgn
League (at p. 6), the National Cugtoms
Brokers & Forwardess Assaciation of
America, Inc (‘NCBFAA") (at pi 5). and
the American Interriational Frei
Association & Trangportation  :
Intermediaries Association (at p.;6),
commented that the‘Rulemakingicould
pose an undue finaricial burden ¢n
small companies. The Commigsipn
clearly recognizes that the Rub jaking

’would impose a burden, in varya g
degrees, on small OFFs and NVQCCs.
However, as discussed in the
Supplementary Infogmation to tHe final
rule, the Commission has incarpprated
severd of the suggestions in the !
comments to the prdposed rule which

i

3 s i

will make the fina rule less
burdensome, while still complying with
the spirit of OSRA The Commission
believes that the fina rule is justified
and necessary in light of the legidative
requirement to effect the changes, and
because of the benefit to the shipping
public and to carriers gained by
licensing and requiring financia
responsibility of al OTlIs.

The American Surety Association/
Intercargo (at p. 36) and Kemper
Insurance Companies (at p. 16)
commented that portions of the
proposed rule duplicated, overlapped,
or conflicted with existing Federd rules,
such as the Carriage of Goods by Sea Act
("COGSA™) and Treasury Department
regulations. The Supplementary
Information to the final rule contains a
thorough discussion of how the
Rulemaking does not conflict with
Treasury Department regulations, or any
other relevant Federal, state, or local
government rules Further, the
Supplementary Information discusses
how certain terms contained in the
proposed rule have been amended so as
not to conflict with COGSA.

The NCBFAA (at p 3) commented
that the Commission failed to include
an estimate for the costs associated with
having a new license number printed on
stationery, shipping documents, and
billing forms As discussed in the
Supplementary Information to the fina
rule, athough new licenses will be
issued to indicate whether operators are
acting as OFFs or NVOCCs, existing
OFFs will retain their current license
numbers and will not be required to
reprint their business documents.

Other substantive issues that were
raised to the proposed rule, but which
were not specifically in response to the
IRFA, are thoroughly addressed in the
Supplementary Information to the fina
rule.

(3) A Description and an Estimate of the
Number of Small Businesses to which
the Rule Will Apply or an Explanation
of Why No Such Estimate I's Available

To determine whether a business
should be considered a small entity, the
Small Business Administration (“SBA”)
has established regulatory definitions of
small businesses (13 CFR Part 121, FR
January 3 1, 1996). Businesses classified
in the Standard Industrial Classification
code 473 1, including OFFs and
NVOCCs, are evauated by their annual
receipts (gross annual revenues). OFFs
and NVOCCs with less than $18.5
million in annual receipts are
considered small businesses by SBA.
The Commission does not have OTI
revenue data readily available, but, in
generdl, is aware that while most OTlIs

are small operators, a few OTIs h
the bulk of the intermediary cargoin the
U.S. trades. Without specific OTI :
revenue data, however, the Cor ion
assumes that most, if not all, OTIs have
revenues of less than $18.5 millior§ and
are considered to be small busines§es.

(4) A Description of the PI‘Q]EC[ECI
Reporting, Recordkeeping and Otlgr
Compliance Requirements of the Rule,
Including an Estimate of the Class#s of
Small Entities that Will Be Subjectito the 1
Requirement and the Types of 3
Professional Skills Necessary for £
Preparation of the Report or Recog

It is estimated that the final ruledwill
impose, in varying degrees, a repoging
burden on the entire OTI universe.:The
burden is calculated on the estimaed
amount of cost and time necessaryio
comply with various requirementsiof 46
CFR part 5 15. Calculated below arg the %
estimated costs resulting from the final
rule Largely because the final rule?
contains several substantive chan
from the proposed rule, some of thi cost
estimates presented below differ frbm
those presented in the IRFA.

Cost to the Government

The Commission does not antic’ ipate
hiring any additiond staff to admigister
changes occurring from the final rdle.
The additional burden to the : ]
government, i.e., the Commission, &s a 3
result of the final rule will be absogbed
by existing Commission staff.

Cost of Filing Time

The fina rule changes the
Commission’s rules by requiring ag
entities to increase their financial 2
responsibility. It also requires NVGCCs
in the United States to be licensed vith
the FMC. and OFFs aso operating
NV OCCs to acquire a separate FM
license for their NVOCC activities. §

Based on a survey conducted by the
Commission, it is estimated that t
average hourly labor cost to fila (orf
amend) an instrument of financial §
responsibility, or complete a new (§r
amended) license application, is $41.
Further, it is estimated to take OF
who are new entrants approximat
hours to obtain an instrument af
financia responsibility and compléte a
new license application at an averdge
labor cost to the respondent of $14§.
This cost takes into account time t
gather information and cornplete tH
application form, aswell as time ta
comply with the requirements of t&e
rules. Since the licensing applicatign
form and financia responsibility :
procedures will remain substal‘ftiv%y

ki e
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of the final rule for each NVOEQ in the
United States will be $144 in the first

ear.
Y Based on the Commissien’s survey, it
is estimated that ea¢h OFF also ¢
operating as an NVQCC weuld réquire
1.5 hours per year te amend its :
application and its financial
responsibility a an-verage labof cost to
the respondent of $&2 in the firs{ year.
Further, it would t&e each enti
operating solely as @n OFF, arxd gach
foreign-based NVOGC, 0.5 hoursjof staff
time to increase its financtal .
responsibility at an hverge labot cost to
the respondent of $31 In the firsf year

The total additiorial |ab@ castiof the
final rule is expectefl to reach $280,000
in the first year. In sibseqient years,
since all operating entities will
licensed, and will hfive increased their
financial respensibdlity, the totaflabor
cost is expected to decrease  °
substantially.

Cost of Licensing Fee

The Commission’s currént usef fee for
processing a new application is §778,
and $362 for an ame@ndment. Th¢ final
rule changes the cufrent requirefents
by requiring NVOCEs in the Unifed
States to file a new gpplication td
become licensed. Fyrther, OFFs flso
operating as NVOCGs wilkbe required to

amend their license$. However, gince
licensing fees do nat change undgr the
fina rule, OFFs in the U.S. expaft trade

that are aready required to be ligensed
with the FMC will riot be #ffectedl in this
regard. Further, foreign-based NYOCCs
are not required to ke licemsed uhder the
final rule. The total additional li¢ensing
cost to OTIs to comply with the final
rule-specifically, the addition
licensing cost to NVIDCCs-n the United
States and to OFFS also operating as
NVOCCs-is estimated to be $1.
million.

Cost of Increasing the Financial :
Responsibility Requirement :

The final rule raises the finandjal
responsibility requifement asfolows.
The requirement for OFFs operafing
solely as OFFs in the US. expe trade
will increase from $30,008 to $5 000,
with $10,000 in additional cove; ge for
each unincorporated branch offige.
NVOCCs in the United States will be
required to increase-their financfal
responsibility from $50,000 to-$35,000

with $10,000 in addjtional covespge for
‘each unincorporated branch offige.

Foreign-based NVOECs will be required
to increase their findncial resporsibility
from $50,000 to $15D,000. Entitigs that
operate as both OFFs and NVOCEs are
presently required th have two s§parate
instruments of finaricial responsibility,

$30,000 covering their OFF activity and
$50,000 covering their NVOCC activity.
After considering comments objecting to
the proposal to alow these entities to
establish a single instrument of financia
responsibility to cover both operations
in the amount of $100,000, the
Commission will continue the existing
requirements that entities secure
separate financia responsibility for each
aspect of their operations. Entities
operating as both OFFs and NVOCCs
will also be required to acquire $10.000
in additional coverage for each
unincorporated branch office.

The final rule also broadens the
option for group bonds to include OFFs
as well as NVOCCs, while raising the
aggregate group requirement from $1
million to $3 million Thus. the amount
required will be the lesser of the amount
required for each individua entity or $3
million aggregate. There are currently
three group bonds on file with the
Commission with atotal of 166 NVOCC
members. By posting a group bond, it is
believed that participants save on
premium payments by receiving a group
coverage rate. However, it is difficult to
project how many OFFs would opt for
a group bond as a result of the fina rule
Therefore, it is not feasible to forecast
the potential cost savings to the industry
of modifying the group bond provision
in the final rule. Instead, the
Commission will assume that al OTIs
will post bonds at the higher individual
premium rate.

For individual financial responsibility
coverage, the Commission estimates that
the premium ranges from $800 to $1,200
per year for $50,000 in coverage. The
Commission employed an average
premium cost of $1,000 per year for
$50,000 in financial responsibility
coverage to calculate the cost to OTls of
the proposed increases in coverage. In
addition, the proportion of OFFs to
branch offices was applied to estimate
the number of NVOCC unincorporated
branch offices

The Commission estimates that the
average cost to all OTlIs of the additional
financia responsibility requirements is
as follows: OFFs operating solely as
OFFs in the U S export trade will pay
$897,000 ($578 per entity) more per
year; OFFs also operating as NVOCCs
will pay $554,000 ($1,078 per entity)
more per year; NVOCCs in the United
States will pay $967,000 ($678 per
entity) more per year; and foreign-based
NVOCCswill pay $1,252,000 ($2,000
per entity) more per year The total first
year cost of increased financia
responsibility reguirements for all
entities under the final rule will be $3 7
million.

In some cases, underwriters 'ma)ii
require individual OTIs to provide:
collateral in order to secure financfal
responsibility. Collateral accounts :
typically accrue interest at a risk-feee
rate until they are claimed or remigted
in full to an OTI. However, when :
considering the industry as a wholg,
funds that are set aside as collater:
could be otherwise invested in higher
earning assets, such as in an OTI's§

business operations, thereby effectfvely
assessing a cost to OTls. Calculatirgg the
opportunity cost of increased collaeral
requires specific data on individu

OTT's financial and operating riskifiess.

However, the Commission does n
have that information available. 3
In lieu of such information, and n
order to ensure that no substantial #
economic impact is overlooked, t

Commission solicited comments i the

proposed rule concerning the effects of
the opportunity cost of increased i
collateral and premium requiremesjts on

OTlIs. None of the commenters
specifically addressed the issue of
opportunity cost of increased collﬁral
requirements Since commenters
view this issue as meriting speeifid
comment, the Commission has
concluded that the opportunity co #
issue is not an issue in this proceeing.

Summary of Costs

In the first year of its implemen §tion,
the additional burden of the firial rile
is expected to average $1,600 for egch

NVOCC in the United States, $2.021 for
each foreign-based NVOCC, $1,50&far
each OFF also operating as an NVQCC,

and $599 for each OFF operating slely
as an OFF in the U.S. export trade.fThe
total additional first year cost as a %sult
of the final rule is estimated to be $5.3
million.

(5) A Description of the Steps the
Agency Has Taken to Minimize th
Significant Economic | mpacts en
Entities Consistent With the Stat
Objectives of Applicable Statutes, *
Including a Statement of the Factugl,
Policy and Legal Reasons for Selecling
the Alternative Adopted in the Fi
Rule, and the Reasons for Rejecting
Each of the Other Significant N
Alternatives ’

Upon a review of the comments :
regarding the proposed rule. the :
Commission significantly modﬁiecf the
Rulemaking to alleviate the most
significant concerns of the commesiters
while complying with the spirit of;
OSRA. The modifications to the :
proposed rule, the reasons for seledting

al]

alternative approaches, and the redgons

for rejecting certain initial proposa§s, are

each thoroughly described in the
!
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SUPPLEMENTARYMFijTSN to i‘le fina
rule.

This regulatory action is not a
“major” rule under 5 U.S.C. 80 2).

The Commission has regeivediOMB
approval for this collection of |
information pursuant to the Papgrwork
Reduction Act of 1995, as aménded. In
accordance with that Act, ageacfes are
required to display a currently vilid
control number. The valid contrel
nurmaiber for this colkection of
information is 3072~0012.

Relevant federd rules that may :
duplicate, overlap, or conflict with the
new rule.

The Commission is not aware ibf any
other federal rules that duplicatd,
overlap, or conflict with the new rule

List of Subjects
46 CFR Part 510

Freight forwarders, Maritime @rriers,
Reporting and recordkeeping
requirements, Surety bonds.

46 CFR Part 515

Common carriers, Exports, Fr ght,
Freight forwarders, Maritiine carlers,
Reports and recordkeeping
requirements, Surety bonds.

46 CFR Part 583

Freight, Maritime carriers, Regorting
and recordkeeping requirements; Surety
bonds :

Under the author&y of Pub. L.i105-
258 and as discussesl in the preajnble,
the Federa Maritime Commissi
proposes to remove 46 CFR part §10 and
46 CFR part 583 and add part 515 to
subchapter B, chapter IV, of 48 GFR as
set forth below.

PART510—[REMOYED]
1. Remove Part 5 10.

PART583—[REMOVED]

2. Remove Part 583.

3 Revise the heading of subc
to read “REGULATIDNS AFFE
OCEAN SHIPPING BN FOREIGN:
COMMERCE."

4. Add Part 5 15 a$ follows:

PART 515—LICENGING,
RESPONSIBIKITY
AND GENERAL D

j pter B

1AL

TS,
AN
RIES

ubpart A-Generaf

Sec.

515 1 Scope

515.2 Definitions.

5 15.3 License: when required. :
5154 License: when hot required. :
5155 Forms and fees.

Subpart B-Eligibility and Procedure for
Lidensing

51511 Basic requirements for licensing,
eligibility.

51512 Application for license.

51513 Investigation of apPhcants.

515.14 Issuance and use of license

51515 Denid of license.

515.16 Revocation or suspension of license.

51517 Application after revocation or
demal

51518 Changes in organization

Subpart C-Financial Responsibility
Requirements; Claims Against Ocean
Transportation intermediaries

51521 Financia responsibility
requirements

51522 Proof of financial responsibility

515.23 Claims against an ocean
transportation intermediary.

515.24 Agent for service of process

51525 Filing of proof of financial
responsibility

515.26 Termination of financial
responsibility

515.27 Proof of compliance

Appendix A to Subpart C-Ocean
Transportation Intermediary (OTI) Bond
Form [Form-48]}

Appendix B to Subpart C-Ocean
Transportation Intermediary (OTI)
Insurance Form [Form-67]

Appendix C to Subpart C-Ocean
Transportation Intermediary (OTI)
Guaranty Form [Form-68]

Appendix D to Subpart C-Ocean
Transportation Intermediary (OTI) Group
Bond Form [FMC-69]

Subpart D-Duties and Responsibilities of
Ocean Transportation Intermediaries;
Reports to Commission

515.31 General duties

51532 Freight forwarder duties.

515.33 Records required to be kept

515.34 Regulated Persons Index

Subpart E-Freight Forwarding Fees and

Compensation

51541 Forwarder and principal, fees

51542 Forwarder and carrier,
compensation

51591 OMB control number assigned
pursuant to the Paperwork Reduction
Act

Authority: 5 U S C. 553, 31 U.S.C. 9701; 46

U.S C app. 1702, 1707, 1709, 1710, 1712,

1714, 1716, and 1718, 21 US C 862; Pub L.

105-383, 112 Stat 3411.

Subpart A-General

§ 515.1 scope.

(@) This part sets forth regulations
providing for the licensing as ocean
transportation intermediaries of persons
who wish to carry on the business of
providing intermediary services.
including the grounds and procedures
for revocation and suspension of
licenses This part aso prescribes the
financial responsibility requirements
and the duties and responsibilities of
ocean transportation intermediaries, and

regulations concerning practicds
ocean transportation intermediari
with respect to common carriegs. -

(b) Information obtained under éns
part is used to determine the
qualifications of ocean transportatipn
intermediaries and their complian
with shipping statutes and regulatipns.
Failure to follow the provisions of his
part may result in denial, revocatign or
suspension of an ocean transpartagon
intermediary license. Persons aperjting
without the proper license may be}
subject to civil penalties not to excked
$5.500 for each such violation unl
the violation is willfully and kaow§ngly
committed, in which case the & t of
the civil penalty may not exceed
$27,500 for each violation; for ethg
violations of the provisions of this bart,
the civil penalties range from $5,540 to
$27,500 for each violation (46 U.S.E.
app. 1712). Each day of a continui
violation shall constitute a separaté
violation.

§ 515.2 Definitions.

The terms used in this part are
defined as follows: )

() Act means the Shipping Act #
1984, as amended by the Ocean :
Shipping Reform Act of 1998 and
Coast Guard Authorization Act of §998.

(b) Beneficial interest includes afien
or interest in or right to use, enjoy,.:
profit, benefit, or receive any advagjtage,
gither proprietary or financial, frorh the
whole or any part of a shipment offargo
where such interest arises from the
financing of the shipment or by :
operation of law, or by agreement
express or |mpl|ed The term beniﬁcial
interest” shall not include any
obligation in favor of an ocean ;
transportation intermediary arising}
solely by reason of the advance of ¢ut-
of-pocket expenses incurred in =
dispatching a shipment. )

(c) Branch office means any offidg in
the United States established by or:
maintained by or under the controfof a
licensee for the purpose of renderi
intermediary services, which officq is
located at an address different fronf that
of the licensee’s designated home dffice.
This term does not include a separjtely
incorporated entity.

(d) Brokerage refers to payment
comman. carrier to an ocean freighi/
broker for the performance of servifes as
specified in paragraph (n) of this
section.

(e) Commission means the Federal
Maritime Commission.

(f) Common carrier means any
holding itself out to the generakp hc
to provide transportation by water pf
passengers or cargo between the Ugited

R
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States and a foreigrgcountry for
compensation that:

(1) Assumes respensibility forithe
transportation from the port or A_)int of
receipt to the port ot peint of |
destination, and

2) Utilxzes for al} or part of tHat

transportation, a vegsel operating on the
high seas or the Greht Lakes between a
port in the United States and a pbrt in

a foreign country, except that th¢ term
does not include a gomman ¢ T
engaged in ocean tr@gnsporation py ferry
boat, ocean tramp, chemical pargel
tanker, or by a vessé&l when primrily
engaged in the carrigge of perishhble
agricultural commodlities.

(i) if the common Carrier and tix‘f
owner of those commodities are Wwholly-
owned, directly or ipdirectly, byja
person primarily engaged in the ;
marketing and distrfbution of th§se
commodities, and

(i) only with respect to those
commodities.

(g) Compensatiorrmeans pa nient by
a common carrier ta a freight érﬁvarder
for the performancepf services ap
specified in § 515.43(c).

(h) Freight forwarding fee me
charges hilled by aﬁeightiorw
a shipper, consigned, selldr, pur
or any agent thereof; for the ;
performance of frelglt forwardug
services.

(i) Freight forwarding sefvices efers
to the dispatching of shipments én
behalf of others, in d@rder to faeilftate
shipment by a comrion casriet, which
may include, but are not limitedito, the
following.

(1) Ordering carga to port; ¢

(2) Preparing andkr praCessmﬁ export
declarations, 7

(3) Booking, arrargmg foror :
confirming cargo sphce H

(4) Preparing or pzocessiﬂg de#lvery
orders or dock receipts,

(5) Preparing andZor processir; ocean
bills of lading;

(6) Preparing or processing co*sular
documents or arranging far their;
certification;

(7 Arrang| ng for warehguse sgrage

er to
aser,

(8) Arranging for gargo Esurarjce

(9) Clearing shiprdents in accokdance
with United States Government fxport
regulations;

(10) Preparing and/or sending i
advance notiftcations of skipmegts or
other documents to barks; shippkrs, or

consignees, as requ&ed :
‘ (11) Handling freight or- other fnonies
advanced by shippets, or gemittihg or
advancing freight oéother—monir or
credit in connectior with the
dispatching of shipshents;

(12) Coordinatingthe mpvem

shipments from origin Eo vessel, {

t of
nd

(13) Giving expert advice to exporters
concerning letters of credit, other
documents, licenses or inspections, or
on problems germane to the cargoes
dispatch.

(i) From the United States means
oceanborne export commerce from the
United States, its territories, or
possessions, to foreign countries.

(K) Licensee is any person licensed by
the Federal Maritime Commission as an
ocean transportation intermediary.

(1) Non-vessel-operating common
carrier services refers to the provision of
transportation by water of cargo
between the United States and a foreign
country for compensation without
operating the vessels by which the
transportation is provided, and may
include, but are not limited to, the
following.

(1) Purchasing transportation services
from a VOCC and offering such services
for resale to other persons;

(2) Payment of port-to-port or
multimodal transportation charges;

(3) Entering into affreightment
agreements with underlying shippers;

(4) Issuing hills of lading or
equivalent documents,

(5) Arranging for inland
transportation and paying for inland
freight charges on through
transportation movements,

(6) Paying lawful compensation to
ocean freight forwarders,

(7) Leasing containers; or

(8) Entering into arrangements with
origin or destination agents.

(m) Ocean common carrier means a
vessel-operating common carrier
{("VOCC").

(n) Ocean freight broker is an entity
which is engaged by a carrier to secure
cargo for such carrier and/or to sell or
offer for sale ocean transportation
services and which holds itself out to
the public as one who negotiates
between shipper or consignee and
carrier for the purchase, sae, conditions
and terms of transportation.

(o) Ocean transportation intermediary
means an ocean freight forwarder or a
non-vessel-operating common carrier
For the purposes of this part, the term

(1) Ocean freight forwarder means a
person that-

() in the United States, dispatches
shipments from the United States via a
common carrier and books or otherwise
arranges space for those shipments on
behalf of shippers; and

(i) processes the documentation or
performs related activities incident to
those shipments; and

(2) Non-vessel-operating common
carrier (“NVOCC’’) means a common
carrier that does not operate the vessels
by which the ocean transportation is

provided, and is a shipper in its 3
relationship with an ocean commc&m
carrier.

(p) Person includes |nd|V|duaIs
corporations, partnerships and
associations existing under or
authorized by the laws of the Umtid
States or of a foreign country. H

(g) Principal, except as used in
Bond Form FMC-48, and Group Bénd
Form FMC-69, refers to the shippdf,
consignee, seller, or purchaser of
property, and to anyone acting on
of such shipper, consignee, seller, §r
purchaser of property, who emplo
services of a licensed freight forw 3
such propert i

to facilitate the ocean. transportatick

charges to a principal for forward
services that are below the licens
freight forwarder’s usual charges fdr
such services. i

(s) Shipment means all of thec
carried under the terms of a sn%li%ﬂl
of lading.

(t) Shipper means:

(1) A cargo owner;

(2) The person for whose acceur? the
ocean transportation is provided;

(3) The person to whom dehveryixs to
be made;

(4) A shippers’ association; or

(5) a non-vessel-operating com
carrier that accepts responsibility
payment of all charges applicable
the tariff or service contract. %

(r) Reduced forwarding fees me:?

der

(u) Small shipment refers to a sifgle
shipment sent by one consignor topne
consignee on one bill of lading whigh §
does not exceed the underlying coghmon i
carrier’s minimum charge rule.  :

(V) Special contract is acontract for
freight forwarding services which :
provides for a periodic lump sum fe. :

(w) Transportation-related activities
which are covered by the finaneial:
responsibility obtained pursuant tg this
part include, to the extent involved in
the foreign commerce of the Unit
States, any activity performed by
ocean transportation intermediary ghat
iS necessary or customary frrthe
provision of transportation servicego a
customer, but are not limited to the
following: :

(1) For an ocean transportatlon H
intermediary operating as a Freighé
forwarder, the freight forwarding %
services enumerated in § 515.24), §1d

(2) For an ocean transportatian
intermediary operating as a non-Vekel-
operating common carrier, the nong i

E

ORIt

vessel-operating common carriers :
services enumerated in §515.2¢). *

(X) United States includes the segeral
States, the District of Columbia, th
Commonweslth of Puerto Rico, thed
Commonwedth of the Northern
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Marianas, and al oher United States
territories and possessions.

§515.3 License; when reqalred

Except as otherwise pravided in this
part, no person in the United Stdtes may
act as an ocean trangportation  :
intermediary unless that person tholds a
valid license issued-by the Comiussion
A separate license is required fot each
branch office that isseparately :

.incorporated. For purposes of this part,

aperson is considered to be “in the
United States’ if such person is kesident
in, or incorporated ér establishefl under,
the laws of the United States Orly
persons licensed undler this partimay
furnish or contract € furnish ec¢an
transportation intermediary cesin
the United States ori behalf of arg
unlicensed ocean transportation:
intermediary.

§ 5154 License; when not uqulre?

A license is not required in thé
following circumstahces: :

(&) Shipper. Any person whesg
primary business isthe sale of -
merchandise may, without a lic
dispatch and perforn freight fo ardlng
services on behalf of its own shipments,
or on behalf of ship&rentsor  :
consolidated shipments of a pargnt,
subsidiary, affiliate,or associatedl
company. Such person shall mt%ecelve
compensation from the c@nmon,camer
for any services rendered in congection
with such shipments.

(b) Employee or btanch office bf
licensed ocean transportation °
intermediary. (1) An individual :
employee or unincafporatad bra& h
office of a licensed @cean &anspdrtation
intermediary is not tequired to
licensed in order to -act solely fog such
licensee, provided that su¢h bradch
offices.

(i) Have been reparted te the
Commission in writing; and :

(if) Are covered by increased financial
responsibility in aceordance W|t)
§515.21(a)(4).

(2) Each licensed pcean transpprtatmn
intermediary will bg held strictll
responsible for the dcts or ‘omissfons of
any of its employee* or agents repdered
in connection with #he conduct gf its
business

(c) Common carrier. A comm
carrier, or agent thereof, nay
ocean freight forwarging serviee!
.\c,vithout a license ondy with respéct to

orm

argo carried under such carrier'’s own
bill of lading. Charges for such °
forwarding services shall be assepsed in
conformance with the carrier's |
published tariffs.
(d) Ocean freight brokers. An chan
freight broker is not required to he

licensed to perform those services
specifiedin§ 5 15 2(n).

(e) Federal military and civilian
household goods. Any person which
exclusively transports used household
goods and personal effects for the
account of the Department of Defense,
or for the account of the federal civilian
executive agencies shipping under the
International Household Goods Program
administered by the General Services
Administration, or both, is not subject to
the requirements of subpart B of this
part, but may be subject to other
requirements, such as aternative surety
banding, imposed by the Department of
Defense, or the General Services
Administration

§ 5155 Forms and Fees.

(a) Forms License form FMC-18 Rev
and financia responsibility forms FMC-
48. FMC-67, FMC-68, FMC-69 may be
obtained from the Commission’s website
a www.fmc gov. the Director, Bureau of
Tariffs, Certification and Licensing,
Federal Maritime Commission,
Washington, D C 20573, or from any of
the Commission’s area representatives

(b) Fees. All fees shall be payable by
money order, certified check, cashier's
check, or persona check to the “Federa
Maritime Commission ** Should a
personal check not be honored when
presented for payment, the processing of
an application under this section shal
be suspended until the processing fee is
paid. In any instance where an
application has been processed in whole
or in part, the fee will not be refunded.
Such fees are

(1) Application for license as required
by §515.12(a). $778,

(2) Application for status change or
license transfer as required by
$8515.18(a) and 515 18(b). $362; and

(3) Supplementary investigation as
required by § 515 25(a) $224.

Subpart B-Eligibility and Procedure
for Licensing

§515.11 Basic requirements for licensing;
eligibility.

(a) Necessary qualifications. To be
eligible for an ocean transportation
intermediary license, the applicant must
demonstrate to the Commission that:

(1) It possesses the necessary
experience, that is, its qualifying
individual has a minimum of three (3)
years experience in ocean transportation
intermediary activities in the United
States, and the necessary character to
render ocean transportation
intermediary services. A foreign NVOCC
seeking to be licensed under this part
must demonstrate that its qualifying
individual has a minimum 3 years

experience in ocean transport& of
intermediary activities, and the .
necessary character to render oce
transportation intermediary servéis
and

(2) It has obtained and filed wit I the
Commission a valid bond, proof o4
insurance, or other surety in
conformance with § 515.21.

(3) An NVOCC with atariff and groof
of financia responsibility in effectias of
April 30, 1999, may continue to oferate
as an NVOCC without the requisitq
three years experience and will be
provisionaly licensed while the °
Commission reviews its apphcatio@.
Such person designated as the :
qualifying individud for a provisxénally
licensed NVOCC may not act as a;
qualifying individual for another
transportation intermediary until i has
obtained the necessary three years?
experience in ocean transportation:
intermediary  services. .

(b) Qualifying individual. The ;
following individuals must qualifyéthe
applicant for a license:

1) Sole proprietorship. The appicant
sole proprietor.

(2) Partnership. At least one oft&
active managing partners, but all 3
partners must execute the appllca n.

(3) Corporation. At least one of
active corporate officers.

(c) Affiliates of intermediaries.
independently qualified applicartimay
be granted a separate license to carfy on
the business of providing ocean :
transportation intermediary servicds
even though it is associated with, qnder
common control with, or otherwisd
related to another ocean transport on
intermediary through stock owner ip
or common directors or officers, i uch
applicant submits: a separate
application and fee, and a vaid
instrument of financial responsibilfty in
the form and amount prescribed urider
§515.21. The qualifying individuaid
one active licensee shall not also bé
designated contemporaneously as i.
quaifying individual of an applicaft for
another ocean transportation
intermediary license, except for a :
separately incorporated branch offé:e

(d) Common carrier. A common -
carrier or agent thereof which meet the
requirements of this part may be
licensed to dispatch shipments ng
on other than such carrier’s own b#ls of
lading subject to the provisions of
§515.42(g).

§515.12 Application for license. .

(a) Application and forms. Any
person who wishes to obtain a licefise
to operate as an ocean transportati
intermediary shall submit, in duplffate,
to the Director of the Commission’s

sonfgdhimimidfoh
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Bureau of Tariffs, Certification %}d
Licensing, a compléted applicatjon
Form FMC- 18 Rev. (' ‘Applicatidn for a
License as an Ocean Trangportation
Intermediary”)” accagmpanted by khe fee
required under § 51$.5(b). All  :
applications will beiassigeed ani
application number; and each agplicant
will be notified of the number agsigned
to its application. Notice of filhg of
such application shiil be published in
.the Federal Register and shall sthte the

name and address of the @plkit and
the name and address of the qualifying
individual. If the applicant is a }
corporation or partriership, the riames of
the officers or partners thereof shall be
published.

(b} Rejection. Any applicationiwhich
appears upon its fage to be incohplete
or to indicate that tHe applicant fails to
meet the licensing réquirementsjof the
Act, or the Commission’s regulafions,
shall be returned by certiffed U.$. mail
or other method reagonably calcg lated
to provide actual natice tg the agplicant
without further progessing, together
with an explanatiors of the reasofi(s) for
rejection, and the agplication feg shall
be refunded in full. Persols whg have
had their applicatiobs returned ay
reapply for a licensé at any time -
thereafter by submitting anew :
application, together with the fu,ll
application fee,

) Investigation. Each applicaht shall
be investigated in accordance wikth
5515.13.

(d) Changesin fact Each appl{cant
and each licensee shall submit tq the
Commission, in dugdicate; an nded
Form FMC- 18 Rev. advisilg of any
changes in the facts submigted irf the
original application, withia thirty (30)
days after such charjge(s) éccur.jn the
case of an applicatidn for & lice " e, any
unreported change fhay delay t
processing and investigatian of3 e
application and may resul in reiction
or denial of the apgication. No fee is
required when repotting changeq to an
application for initidl licefse unéler this
section. :

- H

§ 515.13 Investigatian of agplica

The Commission shall cenduct an
investigation of the applicant’s -
qudifications for a Hcense. Suchs
investigations may dddress: ;

(@ The accuracy of the Eaform;uon
submitted in the apglicatien; :

(b) The integrity ahd financial ;
esponsibility of the:«apglieant

(c) The character ¢f the appHcént and
its qualifying indiviglual; and

% The length and nature of thie
qualifying individual’s experienge in
handling ocean tran$portation !
intermediary duties.

§ 515.14 issuance and use of license.

(@ Qualification necessary for
issuance. The Commission will issue a
license if it determines, as a result of its
investigation, that the applicant
possesses the necessary experience and
character to render ocean transportation
intermediary services and has filed the
required bond, insurance or other
surety.

(b) To whom issued The Commission
will issue a license only in the name of
the applicant, whether the applicant is
a sole proprietorship, a partnership, or
a corporation. A license issued to a sole
proprietor doing business under a trade
name shall be in the name of the sole
proprietor, indicating the trade name
under which the licensee will be
conducting business. Only one license
shall be issued to any applicant
regardless of the number of names
under which such applicant may be
doing business, and except as otherwise
provided in this part, such license is
limited exclusively to use by the named
licensee and shall not be transferred
without prior Commission approval to
another person.

§ 515.15 Denial of license.

If the Commission determines, as a
result of its investigation, that the
applicant:

(a) Does not possess the necessary
experience or character to render
intermediary services,

(b) Has failed to respond to any lawful
inquiry of the Commission; or

(c) Has made any materidly fase or
miseading statement to the Commission
in connection with its application; then,
a letter of intent to deny the application
shall be sent to the applicant by
certified U S mail or other method
reasonably calculated to provide actual
notice, stating the reason(s) why the
Commission intends to deny the
application. If the applicant submits a
written request for hearing on the
proposed denial within twenty (20) days
after receipt of notification, such
hearing shall be granted by the
Commission pursuant to its Rules of
Practice and Procedure contained in
part 502 of this chapter. Otherwise,
denia of the application will become
effective and the applicant shall be so
notified by certified U.S. mail or other
method reasonably calculated to
provide actual notice

§515.16 Revocation or suspension of
license.

(@ Grounds for revocation. Except for
the automatic revocation for termination
of proof of financia responsibility
under § 5 15 26, or as provided in
§ 5 15 25(b), alicense may be revoked or

suspended after notice and an
opportunity for a hearing for any df the
following reasons.

(1) Violation of any provision ofihe
Act, or any other statute or Commigsion
order or regulation related to c g
on the business of an ocean
transportation  intermediary;

(2) Failure to respond to any | 1
order or inquiry by the Commissi

3) Making a materidly false or 3
misleading statement to the Commnission
in connection with an application¥or a i
license or an amendment to an ex1§ting
license: ;

(4) Where the Commission deterfnines 3
that the licensee is not qualified tos ;
render intermediary services, or

(5) Failure to honor the licensee
financia obligations to the Cornmigsion.

(b) Notice of revocation. The 1§
Commission shall publish in the
Federal Register a notice of each *
revocation. :

§ 515.17 Application after revocatloréor
denial.

Whenever a license has been revpked
or an application has been denied }
because the Commission has found the
licensee or applicant to be not quakfied
to render ocean transportation
intermediary services, any further
application within 3 years of the i
Commission’s notice of revocation®
denial, made by such former licengee or
aopllcant or by another applicant :
employing the same qualifying
individual or controlled by person§on
whose conduct the Commission baged
its determination for revocation or j
denial, shall be reviewed directly By the
Commission. *

|

§ 515.16 Changes in organization.

(& The following changes in an :
existing licensee's organization reghiire
prior approva of the Commission, and
application for such status change gr
license transfer shall be made on Fgrm
FMC- 18 Rev., filed in duplicate w
the Commission’s Bureau of Tariff:
Certification and Licensing, and

§515.5(b)(2):

(1) Transfer of a corporate 11cens§ to
another person:

(2) Change in ownership of a soli
proprietorship;

(3) Addition of one or more partéexs
to a licensed partnership;

(4) Any change in the business i
structure of a licensee from or to a §ole
proprietorship, partnership, or :
corporation, whether or not such c§ange 3
involves a change in ownership;

(5) Any change in alicensee s ngne
or

(6) Change in the identity or st of
the designated qualifying mdwidﬂi

accompanied by the fee required u§der ;

™
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except as describe&in paeagraphs (b)
and (c) of this section.

(b) Operation after death of s@e
proprietor. In the event the own¢r of a
licensed sole proprietorship dies, the
licensee's executor, administratgr,
heir(s), or assign(s) may centinué
operation of such proprietorshig solely
with respect to shipments for which the
deceased sole proprietor had
undertaken to act as an ocean
transportation intermediary purguant to
the existing license, if the-deathis
reported within 30 days to the :
Commission and to al princi and
shippers for whom dervices OR ch
shipments are to berendered. T e
acceptance or solicifatian of a0, lather
shipments is expresbly prahxbitéj until
anew license has bden issued. ;
Applications for a @w license
executor, administritor, heir(s),
assign(s) shall be méde onn Form F#¥MC-

18 Rev., and shall be accompanigd by
the transfer fee required under
§515.5(b)(2). -

(c) Operation after retirgment, :
resignation, or death of qualifyin,
individual. When a partnership ér
corporation has been licensed } the
basis of the qualifications of onejor more
of the partners or officers thereof, and
such qualifying ind#vidual(s) noflonger
serve in a full-time, active capacfty with
the firm, the licensee shall report such
change to the Commission withih 30
days. Within the same 30-day pekiod,
the licensee shall furnish to the:
Commission the name(s) and defailed
intermediary experience of any %ther

Y the

active managing pattner(s] or offfcer(s)
who may qualify thé licensee. Sgch
qualifying individudl(s) must mget the
applicable requirements set forth in
§ 5 15.11 (). The licensee may cohtinue
to operate as an ocean transportation
intermediary while the Cammi
investigates the quatifications ofithe
newly designated pdrtner or offiger.

(d) Incorporation of branch office. In
the event a licensee? validly apdrating
branch office becomes incarparated as a
separate entity, the Bcensee may:
continue to operate $uch office: ;tnding
receipt of a separate-license, provided
that:

(1) The separately-incorporatedl entity
applies to the Commission for it§ own
license within ten (10) days after
incorporation,

2 E/Vhl le the appﬁcatioﬂ is p dmg
the continued operation of the office is

.carrled on as a boné fide branc:h bffice

of the licensee, under its fall corfrol
and responsibility, and nat asani
operation of the separately incorporated

entity.
(e Ach|S|t|on of one or more :

additional licensees. In the event
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licensee acquires one or more additional
licensees, for the purpose of merger,
consolidation, or control, the acquiring
licensee shall advise the Commussion of
such change within 30 days after such
change occurs by submitting in
duplicate, an amended Form FMC-18,
Rev. No application fee is required
when reporting this change

Subpart C-Financial Responsibility
Requirements; Claims Against Ooean
Transportationintermediaries

§515.21 Financial responsibility
requirements.

(@) Form and amount. Except as
otherwise provided in this part, no
person may operate as an ocean
transportation intermediary unless that
person furnishes a bond, proof of
insurance, or other surety in a form and
amount determined by the Commission
to insure financial responsibility. The
bond, insurance or other surety covers
the transportation-related activities of
an ocean transportation intermediary
only when acting as an ocean
transportation  intermediary.

(1) Any person operating in the
United States as an ocean freight
forwarder as defined by § 515.2(0)(1)
shdl furnish evidence of financial
responsibility in the amount of $50,000.

(2) Any person operating in the
United States as an NVOCC as defined
by § 515 2 (o) (2) shall furnish evidence
of financia responsbility in the amount
of $75,000.

(3) Any unlicensed foreign-based
entity, not operating in the United
States as defined in § 5 15.3, providing
ocean transportation intermediary
services for transportation to or from the
United States, shall furnish evidence of
financid responsibility in the amount of
$150,000 Such foreign entity will be
held strictly responsible hereunder for
the acts or omissions of its agent in the
United States.

(4) The amount of the financia
responsibility required to be furnished
by any entity pursuant to paragraphs
@) or (a) (2) of this section shall be
increased by $10,000 for each of the
applicant’s unincorporated branch
offices

(b) Group financial responsibility.
Where a group or association of ocean
transportation intermediaries accepts
liability for an ocean transportation
intermediary’s financia responsibility
for such ocean transportation
intermediary’s  transportation-related
activities under the Act, the group or
association of ocean transportation
intermediaries must file either a group
supplemental coverage bond form,
insurance form or guaranty form, clearly

intermediary covered, beforeaco
ocean transportation mtermedtaxyi’nay
provide ocean transportation
intermediary services. In such eas
group or association must establis]
financial responsibility in an amoygnt
equal to the lesser of the amount :
required by paragraph (a) of thb s&lon
for each member or $3,000,000 in :
ag% egate.

¢) Common trade name. Where -%nore
than one person operates under a :
common trade name, separate prog of
financial responsibility is require
covering each corporation or persol
separately providing ocean .
transportation intermediary servicg

(d) Federal mifitary and civilian;
household goods. Any person whi
exclusively transports used houseHold
goods and personal effects for the :
account of the Department of Defesdse,
or for the account of the federal civiilian
executive agencies shipping underithe
International Household Goods Pr m
administered by the General Serviges ;
Administration, or both, is not sugct to
the requirements of subpart C of tl
part, but may be subject to other ¢
requirements, such as dternative s
bonding, imposed by the Departm
Defense, or the General Services i H
Administration. ) 4

§515.22 Proof of financial rospoflsilility.

Prior to the date it commences
furnishing ocean transportation
intermediary services, every ocean’
transportation intermediary shall :
establish its financial responsibilitg for
the purpose of this part by one ofthe
following methods:

(8 Surety bond, by filing with ttﬁ
Commission a valid bond on Ferm:
FMC-48. Bonds must be issued by ]
surety company found acceptable Ey the
Secretary of the Treasury;

(b) Insurance, by filing with the 3
Commission evidence of msurmc§0n
Form FMC-67. The insurance mus¢
provide coverage for damages,
reparations or penalties arising frzg any
transportation-related activities ugler
the Act of the insured ocean
transportation intermediary. This

evidence of financial responsibili%

4

rety
t of

shal be accompanied by: in the of
a financia rating, the Insurer’'s finaghcial
rating on the rating organization’s -
letterhead or designated form; in t}?
case of insurance provided by h
Underwriters at Lloyd's, documenthition
verifying membership in Lloyd's; ahd in
the case of insurance provided by :
surplus lines insurers, documen
verifying inclusion on a current “white
list” issued by the Non-Admitted §
Insurers Information Office of the ?

o
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National Assaciatigh of Ifsurgn
Commissioners. The Insurer mu$t
certify that it has sufficient and §
acceptable assets logated in the Ynited
States to cover all dhmages arisikg from
the transportation-rélated-activifjes of
the insured ocean tsansportatio
intermediary as spetified under the Act.
The insurance must be placed with:

(1) An Insurer having a financjal
rating of Class V or higher undes the
Financial Size Categories of A.M. Best &
Company, or equivalent from an:
acceptable internatibnal rating -
org anization; )

2) Underwriters at Lloyd's; or

(3) Surplus lines insurers named on a
current “white list” issued by thg Non-
Admitted Insurers Information @ffice of
the National Association of Insutance
Commissioners; or )

(c) Guaranty, by fgling with thé
Commission evidence of guarangy on
Form FMC-68. The guaranty must
provide coverage fot damages, .
reparations or penalties arising ffom any
transportation-related activities finder
the Act of the covered ocean
transportation intermediaty. Thib
evidence of financidl respensibility
shell be accompanied by: in the Ease of
a financial rating, the Guaranter's
financid rating on the rating
organization’s letterhead dr designated
form; in the case of 4 guaranty pdovided
by Underwriters at Eloyd's, :
documentation verifying membekship in
Lloyd's, and in the ease of aguadanty
provided by surplus linesinsurefs,
documentation verifying inclusibn on a
current “white list" issued by thg Non-
Admitted Insurers Information @ffice of
the National Association of |nsuance
Commissioners. Thé Guarantor thust
certify that it has suffficient and :
acceptable assets logated A the Ynited
States to cover &l dgmages arisidg from
the transportation-rélated activiges of
the covered ocean tfansportatior]
intermediary as spegified under the Act.
The guaranty must e placed wi

(1) A Guarantor having a finangial
rating of Class V or higher underjthe
Financial Size Categories of A.M Best &
Company, or equivaent from an:
acceptable international rating
org anization; )

2) Underwriters at Lloyd's. or:

(3) Surplus lines insuregs namgd on a
current “white lit” issued by the Non-
Admitted Insurers’ Enformation Qffice of
the National Associdtion df Insufance
‘Commissioners; or ’

(d) Evidence of financial
responsibility of thqtype provided for
in paragraphs (a), (b and €c) ofthis
section established threugh and filed
with the Commission by a groupior
association of ocean transportation

intermediaries on behalf of its members,
subject to the following conditions and
procedures

(1) Each group or association of ocean
transportation intermediaries shal
notify the Commission of its intention to
participate in such a program and
furnish documentation as will
demongtrate its authenticity and
authoritv to represent its members. such
as articles of incorporation, bylaws, etc.;

(2) Each group or association of ocean
transportation intermediaries shall
provide the Commission with a list
certified by its Chief Executive Officer
containing the names of those ocean
transportation intermediaries to which
it will provide coverage; the manner and
amount of existing coverage each
covered ocean transportation
intermediary has, an indication that the
existing coverage provided each ocean
transportation intermediary is provided
by a surety bond issued by a surety
company found acceptable to the
Secretary of the Treasury, or by
insurance or guaranty issued by a firm
meeting the requirements of paragraphs
(b) or (c) of this section with coverage
limits specified abovein§ 515 21, and
the name, address and facsimile number
of each surety, insurer or guarantor
providing coverage pursuant to this
section. Each group or association of
ocean transportation intermediaries or
its financial responsibility provider
shal notify the Commission within 30
deys of any changes to its ligt;

3) The group or association shall
provide the Commission with a sample
copy of each type of existing financial
responsibility coverage used by member
ocean transportation intermediaries.

(4) Each group or association of ocean
transportation intermediaries shall be
responsible for ensuring that each
member’s financial responsibility
coverage alows for claims to be made
in the United States against the Surety,
Insurer or Guarantor for any judgment
for damages against the ocean
transportation intermediary arising from
its transportation-related activities
under the Act, or order for reparations
issued pursuant to section 11 of the Act,
or any penalty assessed against the
ocean transportation intermediary
pursuant to section 13 of the Act. Each
group or association of ocean
transportation intermediaries shall be
responsible for requiring each member
ocean transportation intermediary to
provide it with valid proof of financia
responsibility annualy,

(5) Where the group or association of
ocean transportation intermediaries
determines to secure on behalf of its
members other forms of financial
responsibility, as specified by this

section, for damages, reparatioss
penalties not covered by a membefs
individual financial responsibility:
coverage, such additional coverag
must:

(i) Allow claims to be made in
United States directly against the ggoup
or association’s Surety, Insurer or 3
Guarantor for damages against each
covered member ocean transpona$n
intermediary arising from each covered
member ocean transportation :
intermediary’s transportation-relat}
activities under the Act, or order fi
reparations issued pursuant to secfon
11 of the Act, or any penalty assesfed
against each covered member oce
transportation intermediary purmﬁxt to
section 13 of the Act; and :

(i) Be for an amount up to the aghount
determined in accordance with
§515 21(b), taking into account a :
member’s individual financial H
responsibility coverage already in place.
In the event of a claim against a gr¢up
bond, the bond must be replenishefl up
to the original amount of coverage :
wiéhin 30 days of payment of the daim;
an

(iii) be in excess of a member’'s ;
individual financia responsibility!
coverage aready in place; and

(6) The coverage provided by thé
group or association of ocean
transportation intermediaries on béhalf
of its members shall be provided b¥:

(i) in the case of a surety bond, a;
surety company found acceptable § the
Secretary of the Treasury and issudki by
such a surety company on Form FHIC-
69; and i

(ii) in the case of insurance and }
guaranty, a firm having a financial }
rating of Class V or higher under t
Financia Size Categories of A.M.
Company or equivalent from an *
acceptable internationa rating  §
organization, Underwriters at Lloyq'’s, or
surplus line insurers named ona :
current “white list” issued by the
Admitted Insurers’ Information: O
the National Association of Insuragce
Commissioners and issued by suc
firms on Form FMC-67 and Form
68, respectively .

(e) All forms and documents for ;
establishing financia responsibiliigy of
ocean transportation intermediarig
prescribed in this section shall be:
submitted to the Director, Bureau df
Tariffs, Certification and Licensin,
Federal Maritime Commission,
Washington, DC 20573. Such formg and
documents must clearly identify t
name; trade name, if any: and the ;
address of each ocean transportatign
intermediary

(st&
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§515.23 Claims gafnstarFocedn]

transportation intermediary. :
The Commission or another pgrty may

seek payment from the bond, ingurance,

or other surety that is obtained by an

ocean transportation intermedi

pursuant to this section. .

(a) Payment pursuant to Comthission
order. If the Commission issues an order
for reparation pursuant to sectiofis 11 or
14 of the Act, or assesses & penaky
pursuant to section 13 of the Ac{, a
bond, insurance, or other surety shall be
available to pay such order o pehalty

(b) Payment pursuant to a:g. 1)
If aparty does not file a complaipt with
the Commission pugsuant to jon 11
of the Act, but otheswise seeks t§ pursue
a claim against an ogean transpoftation
intermediary bond, insurance orjother
surety for damages grising from
transportatiorr-relatad activities, jit shall
attempt to resolve ifp claim withithe
financial responsibility provideriprior to
seeking payment on any jadgrneft for
damages obtained. When a claimjant
seeks payment under this sectios, it
simultaneously shall notify bathithe
financial responsibility providerjand the
ocean transportatios interthediafy of the
claim by certified miail, return repeipt
requested. The bond, insurance, or other
surety may be availgble to pay sdch
clam if: :

(i) The ocean trangportation |
intermediary consests to gayrm:jt.
subject to review by the fimanci
responsibility provigler; or :

ii) The ocean tramsportation ;
intermediary fails ta respond within
forty-five (45) days from the datq of the
notice of the claim to addeess tfv}l

validity of the claim, and the fingncial
responsibility provider deems the claim
valid.

(2) If the parties f&il to reach ah
agreement in accordence with pdragraph
(b) (2) of this sectiorgwithin ninety (30)
days of the date of the initlal
notification of the chaim, the bo
insurance, or other gurety shall
available to pay anyjjudgnaent f
damages obtained from arzappr
court. The financial respofisibili
provider shall pay siich juglgmergt for
damages only to the:extent thay §rise
from the transportation-related aftivities
of the ocean transportation interinediary
ordinarily within 3@ days, withajit
requiring further evidence relatefl to the
validity of the claing, it may, however,
inquire into the exta@nt to which the
‘judgment for damages arises frorh the

ocean transportatiori intermediagy’s
transportation-related activities. :

(¢) The Federal Maritime Cominission
shall not serve as depository or
distributor to third parties of borid,
guaranty, or insurance funds in the

riate

ifi;ibi

event of any claim, judgment, or order
for reparation.

§ 515.24 Agent for service of process.

(a) Every ocean transportation
intermediary not located in the United
States and every group or association of
ocean transportation intermediaries not
located in the United States which
provides financial coverage for the
financial responsibility of a member
ocean transportation intermediary shall
designate and maintain a person in the
United States as legal agent for the
receipt of judicial and administrative
process, including subpoenas

(b) If the designated legal agent cannot
be served because of death, disahility, or
unavailability, the Secretary, Federal
Maritime Commission, will be deemed
to be the legal agent for service of
process. Any person serving the
Secretary must also send to the ocean
transportation intermediary, or group or
association of ocean transportation
intermediaries which provide financial
coverage for the financia
responsibilities of a member ocean
transportation intermediary, by
registered mail, return receipt requested,
at its address published in its tariff, a
copy of each document served upon the
Secretary, and shall attest to that
mailing at the time service is made upon
the Secretary.

(c) Service of administrative process,
other than subpoenas, may be effected
upon the legal agent by mailing a copy
of the document to be served by
certified or registered mail, return
receipt requested Administrative
subpoenas shall be served in accordance
with § 502 134 of this chapter

(d) Designations of resident agent
under paragraphs (a) and (b) of this
section and provisions relating to
service of process under paragraph (c) of
this section shall be published in the
ocean transportation intermediary’s
tariff, when required, in accordance
with part 520 of this chapter.

(e) Every ocean transportation
intermediary using a group or
association of ocean transportation
intermediaries to cover its financia
responsibility requirement under
§ 5 15.2 1 (b) shall publish the name and
address of the group or association’s
resident agent for receipt of judicia and
administrative process, including
subpoenas, in its tariff, when required,
in accordance with part 520 of this
chapter.

§ 515.25 Filing of proof of financial
responsibility.

(@) Filing of proof of financial
responsibility Upon notification by the
Commission by certified U S. mail or

other method reasonably calcméat

the Commission’s Bureau of Tari
Certification and Licensing, proof
financia responsibility in the for
amount prescribedin § 5 15.21. N
shall be published until alicense
issued, if applicable, and proof of :
financial responsibility is provided. No
license will be issued until the
Commission is in receipt of valid groof |
of financial responsibility from th :
applicant. If more than six (6) morgkhs
elapse between issuance of the
notification of qualification and regeipt
of the proof of financial responsibigity,
the Commission may, at its diseretjon,
undertake a supplementary 3 3
investigation to determine the !
applicant’s continued qualificatior, for
which a fee is required under |
§515.5(b)(3). Should the applicantinot

file the requisite proof of financid §
responsibility within two (2) yearsbf
notification, the Commission will }
consider the application to be inva}id.

(b) Branch offices. New proof of:
financial responsibility, or a rider # the
existing proof of financial
responsibility, increasing the amo@t of
the financial responsibility in
accordance with § 5 15.2 1 (8) (4). sh#l be
filed with the Commission prior togthe
date the licensee commences operdion
of any branch office Failure to adlere
to this requirement may result in
revocation of the license.

ge]
g
<.
o
@D
8
c
(VR
>
e
—
o
2
—
>0
@

bl
-] L&

3 =1
UM RE oo TRkl

§ 515.26 Termination of financial
responsibility. )
No license shall remain in effect 3
unless vdid proof of financial :
responsibility is maintained on figwith
the Commission. Upon receipt of nbtice
of termination of such financial |
responsibility, the Commission sh&t
notify the concerned licensee by
certified U S. mail or other metho
reasonably calculated to provide agual
notice, at its last known address, tiat
the Commission shall, without heafing
or other proceeding, revoke the-licgnse
as of the termination date of the £
financial responsibility, unless the:
licensee shall have submitted vali
replacement proof of financial
responsibility before such terminatjon
date. Replacement financial

responsibility must bear an effectiw§

TTPRPIPR

te
ty.

date no later than the termination
of the expiring financial responsibi

L

§515.27 Proof of compliance. 3

(8) No common carrier may trangport
cargo for the account of a shipper
known by the carrier to be an NVOEC
unless the carrier has determined that
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the NVOCC has a tariff and finagcial
respongibility as required by sections 8
and 19 of the Act. ;

(b) A common carrier cM obtdin proof
of an NVOCC’s compliance withthe
tariff and financia responsibih
requirements by: ]

(1) Reviewing a copy of the teadi ff
published by the NVOCC and irseffect
under part 520 of this chapter: :

(2) Consulting the Commissioh to

.verify that the NVOCC hes filed

evidence of its financial responsdbility;
or

(3) Any other appropriate prodedure,
provided that such procedure is set
forth in the carrier’s tariff. :

(c) A common carrier that has-
employed the procerdure prescribed in
either paragraphs (& (1) or (b) (2) pf this
section shall be deegned to have jnet its
obligations under section 10(t){#1) of
the Act, unless the commen carder
knew that such NVQCC was notéin
compliance with the tariff and fihancial
responsibility requifements. ;

(d) The Commissipn will publish at
its website, www.friic.gov; a list pf the
locations of all carrier and codefence
tariffs, and a list of dcean transpurtation
intermediaries who-have furnisHed the
Commission with evidence of fidancial
responsibility, current as of the lpst date
on which the list is updated. Thé
Commission will ugdate this liston a
periodic basis. )
Appendix A to Subpagt C—Qeean |
Transportation Intermedtary: (On) fond
Form [Form 48}

Form FMC-48
Federal Maritime Commission

Ocean Transportatidn Intex;nedlm?a(OTI)
Bond (Section 19, Shiiping Act of 1984, as
amended by the Ocears Shipping
of 1998 and the Coast Guard Authori
Act of 1998) .
whether NVOCC or Frijight Ferwardi
Principal {(hereinafter *Principal’},
,-as Surety (hespinafter
“Surety’’) are held and:firmly bouhdiunto the
United States of Amer#ca in the sum bf
$ 1 for the paymént of
which sum we bind odrselves, our heirs,
executors, administratérs, suecessar% and
assigns, jointly and severally. :

Whereas, Priricipal gperates as an bTI in
the waterborne foreign:commarce of the
United States in accordance with thel
Shipping Act of 1984, as amended by the
Ocean Shipping Reform Act of 1998 pnd the
Coast Guard Authorization Act of 1998
(1984 Act”), 46 U.S.C. app 1702, ard, if
necessary, has a valid tariff publisheg
pursuant to 46 CFR pat#t 5 15 and 520§ and
pursuant to section 19of the 1984 Adt, files
this bond with the Commission; H

Now, Therefore, The condition ofz'xis
obligation is that the penalty smoengof this
bond shall be availabl€ to pay any juflgment
or any settlement made pursuant to g claim

under 46 CFR § 5 15.23(b) for damages against
the Principal arising from the Principal’s
transportation-related activities or order for
reparations issued pursuant to section 11 of
the 1984 Act, 46 USC. app 1710, or any
penalty assessed against the Principal
pursuant to section 13 of the 1984 Act, 46
US C app. 1712

This bond shall 1nure to the benefit of any
and all persons who have obtained a
judgment or a settlement made pursuant to
a claim under 46 CFR § 5 15.23(b) for damages
against the Principal arising from its
transportation-related activities or order of
reparation issued pursuant to section 11 of
the 1984 Act, and to the benefit of the
Federal Maritime Commission for any
penalty assessed against the Principal
pursuant to section 13 of the 1984 Act
However, the bond shall not apply to
shipments of used household goods and
personal effects for the account of the
Department of Defense or the account of
federal civilian executive agencies shipping
under the International Household Goods
Program administered by the General
Services Administration

The liability of the Surety shall not be
discharged by any payment or succession of
payments hereunder, unless and until such
payment or payments shall aggregate the
penalty of this bond, and in no event shall
the Surety’s total obligation hereunder
exceed said penalty regardless of the number
of claims or claimants.

This bond is effective thed a y o f

and shall

continue 1n effect until discharged or
terminated as herein provided. The Principal
or the Surety may at any time terminate this
bond by written notice to the Federal
Maritime Commission at 1its office 1n
Washington, DC. Such termination shall
become effective thirty (30) days after receipt
of said notice by the Commission The Surety
shall not be liable for any transportation-
related activities of the Principal after the
expiration of the 30-day period but such
termination shall not affect the liability of the
Principal and Surety for any event occurring
prior to the date when said termination
becomes effective

The Surety consents to be sued directly in
respect of any bona fide claim owed by
Principal for damages, reparations or
penalties arising from the transportation-
related activities under the 1984 Act of
Principal 1n the event that such legal liability
has not been discharged by the Principal or
Surety after a claimant has obtained a final
judgment (after appeal, if any) against the
Principal from a United States Federal or
State Court of competent jurisdiction and has
complied with the procedures for collecting
on such a judgment pursuant to 46 CFR
§ 515 23(b), the Federal Maritime
Commission, or where all parties and
claimants otherwise mutually consent. from
a foreign court, or where such claimant has
become entitled to payment of a specified
sum by virtue of a compromise settlement
agreement made with the Principal and/or
Surety pursuant to 46 CFR § 515.23(b),
whereby, upon payment of the agreed sum,
the Surety is to be fully, irrevocably and
unconditionally discharged from all further

liability to such claimant: provided, h@wever,
that Surety’s total obligation hereuhde#shafl
not exceed the amount set forth in 46 GFR
§515 21, as applicable .

The underwriting Surety will prompgly
notify the Director, Bureau of Tariffs,
Certification and Licensing, Federal M
Commission, Washington, DC 20573.
claim(s) against this bond .

Signed and sealed this of: ___ day

itime
§ any

s

(Please type name of signer under éach%
signature )

Individual Principal or Partner

Business Address

Individual Principal or Partner

Business Address

Individual Principal or Partner

Business Address
Trade Name, If Any

Corporate Principal

State of Incorporation
Trade Name, If Any

Business Address

By

Title
(Affix Corporate Seal)

Corporate Surety

Business Address

By

il

Title
(Affix Corporate Seal)

Appendix B to Subpart C-Ocean
Transportation Intermediary (OTI)
Insurance Form [Form 67]

Form FMC-67
Federal Maritime Commission

Ocean Transportation Intermediary (O’Ejl)
Insurance H

Form Furnished as Evidence of Financihl
Responsibility -

Under 46 U.S.C. app 1718

This is to certify, that the (Name of :
I nsurance Company), (hereinafter *“Insigrer’}
of (Home Office Address of Company)
issued to (OTI or Group or Association pf
OTIs [indicate whether NVOCC(s) ar Frgight
Forwarder(s})]) (hereinafter “‘Insured’’)
(Address of OTI or Group or Assackatiaf of
OTIs) a policy or policies of insurance fpr
purposes of complying with the provisipns of
46 U S C. app. 1718 and the rules and 3
regulations, as amended, of the Federal?
Maritime Commission, which provide :
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compensation for danfages, reparatigns or
penalties arising from the transp ion-
related activities of Insured. and made
pursuant to the Shipping Act of 1984, as
amended bv the Ocean Shipging Reform Act
of 1998 and the Coast Guard Authorfzation
Act of 1998 (“1984 Act").
Whereas, the Insuredl is or may b ome an
OTI subject to the 1984 Act, 46 US4 . app.
170 1 et seq., and the rules and regulftions of
the Federal Maritime Commission, o is or
may become a group of assodiationdf OTIs,
and desires to establish financial
responsibility in accostlance with segtion 19
of the 1984 Act, files With tha Comission
this Insurance Form ag evidence of #s
financial responsibility and evidehcg of a
financial rating for the:Insurer of Claés V or
higher under the Finagcial Sie Catejgories of
A.M Best & Company-or equivalent from an
acceptable internatiorsl rating or zation
on such organization’t letterlead or §
designated form, or. ir%the case of 1
provided by Underwriters at Lloyd’
documentation verifyihg membership in
Lloyd's, or, in the casefof surplus lings

urance

insurers, documentatien verifying irfrlusion
on a current “white li#" tssuled by te Non-
Admitted Insurers’ Informatién of the

National Association af Insurance
Commissioners.
Whereas, the Insurance is written
compliance by the Insgred w&h
the 1984 Act, 46 U.S.G app. 1718,
rules and regulations @f the Federsl
Commission relating t@ eviderice of
responsibility for OTIg, thds Iisuran
be available to pay anyg judgment ob!
any settlement made pursuarg to a
under 46 CFR § 515 23%(b) for damag,

the Insured arising froin the Insured
transportation-related activities undgr the

1984 Act, or order for geparations 4
pursuant to section 11 of the 1984
U.S.C. app. 1716, or a& penalty assdssed
against the Insured p&&ant to secti$n 13 of
the 1984 Act. 46 U.S.C. app. 1712; pfovided,
however, that Insurer’s obligation fog a group
or association of QTIs $hall extend ohly to
such damages, reparatfons or penalties
described herein as ar& not covered
another insurance policy, guaran surety
bond held by the OTI(#) against whigh a
claim or final judgmerkt has been brojight and
that Insurer’s total obligation hereunfler shall
not exceed the amoung per OTI set fdrth in
46 CFR §515.21 or the;amount pet gjoup or
association of OTIs seeforth in 46 CH
S515.21 in aggregate. .
Whereas, the Insures certifies that jt has

sufficient and acceptalile assert% located in the
United States to cover-ll liahilities

Insured herein described, this Insurdnce shall
1nure to the benefit of gny and all pegsons

who have a bona fide glaim against the
Insured pursuant to 4&CFR §515.23fb)
arising from its transp4grtation-relate
activities under the 1984 Act, or ordgr of
reparation issued pursfiant ta-sectdorf 11 of
the 1984 Act, and to the benefit of
Federal Maritime Comgnission for
penalty assessed agairn$t the lsuréd pursuant
to section 13 of the 1984 Act. i

The Insurer consents to be gued:difectly in
respect of any bona fide claira owéd by
Insured for damages, réparatiens ar genalties

i

arising from the transportation-related
activities under the 1984 Act, of Insured in
the event that such legal liability has not
been discharged by the Insured or Insurer
after a claimant has obtained a final judgment
(after appeal, if any) against the Insured from
a United States Federal or State Court of
competent jurisdiction and has complied
with the procedures for collecting on such a
judgment pursuant to 46 CFR § 515 23(b). the
Federal Maritime Commission, or where all
parties and claimants otherwise mutually
consent, from a foreign court, or where such
claimant has become entitled to payment of
a specified sum by virtue of a compromise
settlement agreement made with the Insured
and/or Insurer pursuant to 46 CFR

§ 5 15 23(b), whereby, upon payment of the
agreed sum, the Insurer 1s to be fully,
irrevocably and unconditionally discharged
from all further liability to such claimant:
provided, however, that Insurer’s total
obligation hereunder shall not exceed the
amount per OTI set forthin 46 CFR§5152 1
or the amount per group or association of
OTIs set forth in 46 CFR § 515 21.

The liability of the Insurer shall not be
discharged by any payment or succession of
payments hereunder, unless and until such
payment or payments shall aggregate the
penalty of the Insurance in the amount per
member OTI set forth in 46 CFR § 5 15.2 1 or
the amount per group or association of OTIs
set forth in 46 CFR § 5 15 2 1. regardless of the
financial responsibility or lack thereof, or the
solvency or bankruptcy, of Insured

The insurance evidenced by this
undertaking shall be applicable only in
relation to incidents occurring on or after the
effective date and before the date termination
of this undertaking becomes effective. The
effective date of this undertaking shall be
. day of

and shall continue in effect until
discharged or terminated as herein provided.
The Insured or the Insurer may at any time
terminate the Insurance by filing a notice in
writing with the Federal Maritime
Commission at its office in Washmgton, D C
Such termination shall become effective
thirty (30) days after receipt of said notice by
the Commission. The Insurer shall not be
liable for any transportation-related activities
under the 1984 Act of the Insured after the
expiration of the 30-day period but such
termination shall not affect the liability of the
Insured and Insurer for such activities
occurring prior to the date when said
termination becomes effective.

Insurer or Insured shall immediately give
notice to the Federal Maritime Commission
of all lawsuits filed, judgments rendered, and
payments made under the insurance policy

(Name of Agent)
domiciled in the United States, with offices
located 1n the United States, at
is hereby designated as
the Insurer’s agent for service of process for
the purposes of enforcing the Insurance
certified to herein.

If more than one insurer joins in executing
this document, that action constitutes joint
and several Irability on the part of the
insurers.

The Insurer will promptly notify the
Director, Bureau of Tariffs, Certification and

Licensing, Federal Maritime Commniis:
Washington, D C. 20573, of any claim(;
against the Insurance .
Signed and sealed this dgy of
H

Signature of Official signing on behalfff
Insurer )

o

Type Name and Title of signer £
This Insurance Form has been fiked &ith
the Federal Maritime Commission.

Appendix C to Subpart C-Ocean H

Transportation Intermediary (OTI) G@nmty

Form [Form 68] N

Form FMC-68
Federal Maritime Commission

Guaranty in Respect of Ocean
Transportation Intermediary (OTT) Lialjlity
for Damages, Reparations or Penalties

from Transportation-Related Activiti nder
the Shipping Act of 1984, as amended §y the
Ocean Shipping Reform Act of 1998 aril the
Coast Guard Authorization Act of F99&

1. Whereas

(Name of Applicant [indicate whether 3
NVOCC or Freight Forwarder]) (hereingfter
“Applicant™) is or may become an Oc
Transportation Intermediary (“OTI") sibject
to the Shipping Act of 1984, as amenddi by
the Ocean Shipping Reform Act of 199§ and
the Coast Guard Authorization Act of 1§98
(1984 Act™), 46 U S.C. app. 1701 et se§., and
the rules and regulations of the Federa

Maritime Commission (“FMC™). or is of may
become a group or association of OTIs, &nd
desires to establish its financial :
responsibility in accordance with secti§n 19

of the 1984 Act, then, provided that thgFMC
shall have accepted, as sufficient forthit
purpose, the Applicant’s application, 3
supported by evidence of a financial rafing
for the Guarantor of Class V or higher upder
the Financial Size Categories of A.M. Bpst &
Company or equivalent from an acceptgble
international rating organization On su

rating organization’s letterhead or desighated
form, or, in the case of Guaranty provided by
Underwriters at Lloyd’s, docurnentatio
verifying membership in Lloyd’s, or. i

case of surplus lines insurers, documerfation
verifying inclusion on a current “whiteflist™
issued by the Non-Admitted Insurers’ ;
Information Office of the National :
Association of Insurance Commissionegs, the

undersigned Guarantor certifies that it Ras
sufficient and acceptable assets locateddin the
United States to cover all damages aris:

from the transportation-related activitids of

the covered OTI as specified under the 984
Act.

2. Now, Therefore, The condition of this
obligation is that the penalty amount offthis
Guaranty shall be available to pay any &
Judgment obtained or any settlement
pursuant to a claim under 46 CFR §51%23(h)
for damages against the Applicant arisi
from the Applicant’s transportatiorrel
activities or order for reparations issue
pursuant to section 11 of the 1984 Act,
U.S C app. 1710, or any penalty asse:
against the Principal pursuant to secti
of the 1984 Act, 46 U.S.C app. 1712.
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3. The undersignedsiﬂuara&or hedpby
consents to be sued directly #n respedct of any
bona fide claim owed by Applicant for

damages, reparations gr penalties arfsing
from Applicant’s trangportation-relafed
activities under the 1884 Act, in thejevent
that such legal liability has not beer:
discharged by the Apglicant after such
claimant has obtained:a final-judgmént (after
appeal, if any) againstithe Applicangéfrom a

United States Federal or State Courtiof
competent jurisdictioss and hiss camplied
with the procedures far collecting of such a
Judgment pursuant to 46 CFR § 515.23(b), the
FMC, or where all paries and claimgnts
otherwise mutually cansent, frone a foreign
court, or where such claimargt has bgcome
entitled to payment of a specified sufn by
virtue of a compromisé settlement agreement
made with the Applicint and/or Gui:antor
pursuant to 46 CFR § §15.23(), wheteby,
upon payment of the agreed sum,

Guarantor is to be fully, irrevacably §
unconditionally dischigrged from allg urther
liability to such claimant. In the casq of a
guaranty covering the liability of a gtoup or
association of OTls, Guarantor’s obligation
extends only to such damages, reparftions or
penalties described hetein as are notcovered

by another insurance golicy, guara:g/ or

surety bond held by the OTI(s) againkt which
a claim or final judgm#nt has been bfought.

4 The Guarantor’s ability under
Guaranty in respect to-any claimant §hall not
exceed the amount of&e guaranty, #nd the
aggregate amount of the Guarantot’s §iability
under this Guaranty sHall not, excced the
amount per OTI set foth in 46 CFR §515.21
or the amount per grodp or associatién of
OTIs set forth in 46 CFR§515.21in "~
aggregate.

5 The Guarantor’s liability under this
Guaranty shall attach only in respec§of such
activities giving rise tera cause of actfon
against the Applicant, in respect of ély of its
transportation-related activities umdgr the
1984 Act, occurring affer the Guara has
become effective, and before the expiration
date of this Guaranty, which shall bgthe date
thirty (30) days after thie date of recefpt by
FMC of notice in writifg that either :
Applicant or the Guargntor has electgd to
terminate this Guaranty. The Guarangor and/
or Applicant specifically agree to fxl § such
written notice of cancellation. :

6 Guarantor shall ngt be lisble Eor
payments of any of thedamages, repgrations
or penalties hereinbefdre deseribed vhich
arise as the result of argy transportatibn-
related activities of Applicant after the
cancellation of the Guaranty, as herein
provided, but such carcellatigm shalf not
affect the liability of the Guarantor fgr the
payment of any such damages, repardtions or
penalties prior to the date such canc.llation
becomes effective.

7 Guarantor shall psy, subject td the limit
of the amount per OTIset forth in 4 FR
§515.21, directly to a ¢laimarit any
sums which Guarantor, in goed faith]
determines that the Agiplicant has f: ed to
pay and would be held legally liable}
reason of Applicant’s transportatlon%elated
activities, or its legal réspensibilitiestunder
the 1984 Act and the riles and regulftions
of the FMC. made by Applicant while this

agreement is in effect, regardless of the

financial responsibility or lack thereof, or the

solvency or bankruptcy, of Applicant
8. Applicant or Guarantor shall
immediately give written notice to the FMC

of all lawsuits filed. judgments rendered, and

payments made under the Guaranty.

9 Applicant and Guarantor agree to handle

the processing and adjudication of claims by
claimants under the Guaranty established
herein in the United States, unless by mutual
consent of all parties and claimants another
country is agreed upon Guarantor agrees to
appomnt an agent for service of process in the
United States

10 This Guaranty shall be governed by the
laws in the State of __ to the extent not

inconsistent with the rules and regulations of

the FMC
11 This Guaranty is effective the day of

12:01 a m, standard time at the address of
the Guarantor as stated herein and shall
continue in force until terminated as herein
provided

12. The Guarantor hereby designates as the
Guarantor’s legal agent for service of process
domiciled in the United States

with offices
the United States at
for the purposes of enforcing the Guaranty
described herein

located in

(Place and Date of Execution)

(Type Name of Guarantor)

(Type Address of Guarantor)
By

(Signature and Title)

Appendix D to Subpart C-Ocean
Transportation Intermediary (OTI) Group
Bond Form [FMC-69]

Form FMC-69
Federal Maritime Commission

Ocean Transportation Intermediary (OTI)
Group Supplemental Coverage Bond Form
(Section 19. Shipping Act of 1984, as
amended by the Ocean Shipping Reform Act
of 1998 and the Coast Guard Authorization
Act of 1998)

w h e t _[indicate e r
NVOCC or Freight Forwarder], as Principal
(hereinafter “Principal”’), and

as Surety (hereinafter ‘Surety”) are held and
firmly bound unto the United States of
America 1n the sum of
$ for the
payment of which sum we bind ourselves,
our heirs. executors, administrators,
successors and assigns, jomtly and severally
Whereas, (Principal)

operates as a group or association of OTIs in
the waterborne foreign commerce of the
United States and pursuant to section 19 of
the Shipping Act of 1984, as amended by the
Ocean Shipping Reform Act of 1998 and the
Coast Guard Authorization Act of 1998
(1984 Act”), files this bond with the Federal
Maritime Commission,

Now, therefore, the conditions of this
obligation are that the penalty amount of this

bond shall be available to pay any judg
obtained or any settlement made pinrs
a claim under 46 CFR §515.23(b) agair§s 3
OTIs enumerated in Appendix A of thf bond
for damages arising from any or all of the
identified® OTIs” transportation-related :
activities under the 1984 Act, 46 U.S.G app.
170 1 et seq., or order for reparations i ed
pursuant to section 11 of the 1984 Act,

U.S C app. 1710, or any penalty asses?d
pursuant to section 13 of the 1984 Act,

U.S.C. app. 1712, that are not covered Ry the
identified OTIs’ individual insurance :
policy(ies), guaranty(ies) or surety bou(s).

This bond shall inure to the benefit gf any
and all persons who have obtained a
judgment or made a settlement pursuagt to
a claim under 46 CFR §5 15.23(b) for ages
against any or all of the OTIs identifiedin
Appendix A not covered by saidt? OTIs” §
insurance pohcy(les) guaranty (ies} or ixrety
bond(s) arising from said OTIs’ i
transportation-related activities undergx
1984 Act, or order for reparation iskue
pursuant to section 11 of the 1984 Act,jand
to the benefit of the Federal Maritime :
Commission for any penalty assessed against
said OTIs pursuant to section 13 of the$l 984
Act However, the bond shall not applytto
shipments of used household goods and
personal effects for the account of the :
Department of Defense or the account g
federal civilian executive agencies shij
under the International Household Go
Program administered by the General
Services Administration.

The Surety consents to be sued direcfly in
respect of any bona fide claim owed bydany
or all of the OTIs identified in Append§k A
for damages, reparations or penalties ing
from the transportation-related activiti
under the 1984 Act of the OTlIs in the eyent
that such legal liability has not been
discharged by the OTIs or Surety after §
claimant has obtamed a final judgment;
appeal, if any) against the OTIs from a
States Federal or State Court of compe
Jurisdiction and has complied with th
procedures for collecting on such aju
pursuant to 46 CFR § 515.23(b). theFe
Maritime Commission, or where alk p:
and claimants otherwise mutually go:
from a foreign court, or where suchecl:
has become entitled to payment of a s
sum by virtue of a compromise settle
agreement made with the OTIs and/or
pursuant to 46 CFR § 515.23(b). where
upon payment of the agreed sum, the
1s to be fully, irrevocably and
unconditionally discharged from al fuiher
liability to such claimant.

The liability of the Surety shall not bé
discharged by any payment or successi§n of
payments hereunder, unless and until duch
payment or payments shall aggregate
penalty of this bond, and in no event sHall
the Surety’s total obligation hereuntder
exceed the amount per member OTI se
in 46 CFR §515.21 identified in Appe
or the amount per group or association
OTIs set forth in 46 CFR § 515.21, regarflless
of the number of OTIs, claims or claimaghnts

This bond is effective the daypf
and ghall
continue in effect until discharged or
terminated as herein provided. The Prigcipal

ing
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or the Surety may at @y timétershifate this
bond by written noticg to the Federd
Maritime Commissiorat its gffice irj
Washington, DC. Such termigiation
become effective thirty (30) days &ft
of said notice by the Commission,
shall not be liable for gny transp
related activities of the OTIs identif}
Appendix A as coverel by th Prin
the expiration of the 3p-day period,
termination shall not #ffeet the liabf
Principal and Surety for any transp
related activities occufring psior to
when said terminatiod becories efft

The Principal or finfincial gesp
provider will prompti§ netiffthe: |
underwriting Sarety ahd the 8ireet
of Tariffs, Certificatiosf and Ligengi
Federal Maritime Confmissiofi, Whs
DC 20573, of any additions, dsle
changes to the OTIs edumerated in
A. In the event of add#fions té Appe:
coverage will be effecve upén rece
such notice, in writing by the Co!
at its office in Washin!ton. DC, I
of deletions to Appendix A, rmihafi
coverage for such QTI&) shall beco
effective 30 days after receipéof wri
notice by the Commisgion. Néither
Principal nor the Surefy shal} be Ha
any transportation-reldted activities
OTI(s) deleted from Appendix A aft
expiration of the 30-d&y period, but
termination shall not dffect the liabi
Principal and Surety fér any tean:
related activities of safid OTI(#®) occ
prior to the date whernrsaid terminatfon
becomes effective. :

The underwriting Syrety will prorhptly
notify the Director, Bufeau of Tar#fs;
Certification and Licedsing, Bederal
Commission, Washingfon, DC 2037
claim(s) against this bdnd.

Signed and sealed tHis

aritime
; of any

dayigf

(Please type name of sfgner under e%h
signature).

Individual Principal og Partner

Business Address §

Individual Principal of Partner

Business Address

Individual Principal og Partner

Business Address
Trade Name, if Any

Corporate Principal

Place of Incorporation
Trade Name, if Any

Business Address (Afffx Corporate Sgal)

By

Title

it

3
e,
¢
m)
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Principal’s Agent for Service of Process
(Required if Principal is nota U S.
Corporation)

Agent’s Address

Corporate Surety

Business Address (Affix Corporate Sedl)

By

Title

Subpart D-Duties and
Responsibilities of Ocean
Transportation Intermediaries; Reports
to Commission

§515.31 General duties.

(@ License: name and number. Each
licensee shall carry on its business only
under the name in which its license is
issued and only under its license
number as assigned by the Commission.
When the licensee’'s name appears on
shipping documents, its Commission
license number shall also be included.

(b) Stationery and hilling forms. The
name and license number of each
licensee shal be permanently imprinted
on the licensee's office stationery and
billing forms. The Commission may
temporarily waive this requirement for
good cause shown if the licensee rubber
stamps or types its name and
Commission license number on all
papers and invoices concerned with any
ocean transportation intermediary
transaction.

(c) Use of license by others;
prohibition. No licensee shall permit its
license or name to be used by any
person who is not a bona fide individual
employee of the licensee
Unincorporated branch offices of the
licensee may use the license number
and name of the licensee if such branch
offices.

(1) have been reported to the
Commission in writing; and

(2) are covered by increased financial
responsibility in accordance with
§515 21(a)(4)

(d) Arrangements with ocean
transportation intermediaries whose
licenses have been revoked. Unless prior
written approva from the Commission
has been obtained, no licensee shall,
directly or indirectly:

(1) Agree to perform ocean
transportation intermediary services on
shipments as an associate,
correspondent, officer, employee, agent,
or sub-agent of any person whose
license has been revoked or suspended
pursuant to §515 16,

(2) Assigt in the furtherance of any
ocean transportation intermediary
business of such person;

(3) Share forwarding fees or fre
compensation with any such pers

(4) Permit any such person, dir
indirectly, to participate, through :
ownership or otherwise, in the co
or direction of the ocean transpo!
intermediary business of the li¢e .

(e) False or fraudulent claims, f4ise
information. No licensee shall pre|
or file or assist in the preparation

indemnity, or other paper or decu
concerning an ocean transportatio:

reason to believe is false or fraud
nor shall any such licensee knowi
impart to a principal, shipper, co
carrier or other person, false info
relative to any ocean transportatio
intermediary transaction.
(f) Errors and omissions of the §
principal or shipper. A licensee
reason to believe that its principal gr
shipper has not, with respect to a :
shipment_ta be handled by such

licensee, complied with the laws o the
United States, or has made any errdr or
m

has

misrepresentation in, or omission from,

any export declaration, bill of lad

affidavit, or other document whicH the

principal or shipper executes in  ;

connection with such shipment, siall

advise its principal or shipper proiptly
ar,
t

of the suspected noncompliance,
misrepresentation or omission, an
shal decline to participate in any :
transaction involving such decam
until the matter is properly and |
resolved.

(g) Response to requests of
Commission. Upon the request of ahy
authorized representative of the ;
Commission, a licensee shall mak
available promptly for inspection
reproduction all records and bml;}gf

o

Fully

i e

account in connection with its oc
transportation intermediary busingss,
and shall respond promptly to any}
lawful inquiries by such represen
{(h) Express written authority. N
licensee shall endorse or negotiate finy
draft, check, or warrant drawn to t|
order of its principat or shipperw:
the express written authority ofsu
principal or shipper. :
(i) Accounting to principal or shfpper.
Each licensee shall account to its :
principal(s) or shipper(s) for :
overpayments, adjustments of charkes,
reductions in rates, insurancerefugds,
insurance monies received for claishs,
proceeds of C.O.D. shipments, dr.
letters of credit, and any other su
such principal(s) or shipper(s).

ive.

out

due

§ 515.32 Freight forwarder dutiea.

(a) Notice of shipper affiliatian.
a licensed freight forwarder is & s
or seller of goods in international

per
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commerce or affilisted wikh s&
entity, the licensed freight forw der
shdl have the option of:

(1) Identifying itself as sucha d/or
where applicable, listing its affifiates on
its office stationery&d bitling fprms, or

(2) Including the following nmce on
such items:

This company is a shipper or seII of
goods in internationakcommasrce pr
affiliated with such arf entity. Upenkequest,

.a general statement ofits bustnesg adtivities
and those of its affiliates, along wi
written list of the names of such aff}
will be provided

(b) Arrangements; with unautHorized
persons. No licenseq! freight faréJarder
shall enter into an agreermsnt er bther
arrangement (excluding siles aggncy
arrangements not p@l’ﬁbiﬁd by jaw or
this part) with an uglicenged pefson
that bestows any fed, compensatjon, or
other benefit upon the unhcers
person. When a licensed freight }
forwarder is employed to perfor
forwarding setvicesl)y the agentjof the
person  responsible for paying fof such
services, the Ifcensaid freight forwarder
shall also transmit & capy of its #hvoice
for services renderetl to the pa on
paying those charges. i

2(,:) Information provided to
principal. No licensed freight fofwarder
shall withhold any information |
concerning a forwasding transacfion
from its principal, ahd each licegised
freight forwarder shpll comply
laws of the United States and shéll

iates,
K

of ladmg affidavit, or other dac
which the licensed freight forwafder
executes in connection withas pment
is accurate.

(d) Invoices, documents avaﬂ le
upon request. Uporkthe regquest §f its
principal(s), each lidensed frek
forwarder shell prodide a complgte
breakout of its char&s anda teu§ copy
of any underlying décument ar Hill of
charges pertaining t® the Hcenseg
freight forwarder's ipvoice. The :
following notice shdll appear OﬂieaCh
invoice to a principal: -

Upon request. we shill provide a :ietalled

breakout of the compahents of all chjrges

assessed and a true copy of each perfinent

document relating to these charges. :

H

§ 51533 Records required 1o ba kept.

Each licensed frexight foswartlef shall
maintain in an ordegly andsystefnatic
manner, and keep ctarrent-and cdrrect,

al records and books of aecount n
connection with its forwaedin
business. These recgrds must
the United States in‘such smannef
enable authorized Commission |

ept in
asto

personnel to readily determine the
licensed freight forwarder’s cash
position, accounts receivable and
accounts payable. The licensed freight
forwarder may maintain these records in
either paper or electronic form, which
shal be readily available in usable form
to the Commission; the electronicaly
maintained records shall be no less
accessible than if they were maintained
in paper form These recordkeeping
requirements are independent of the
retention requirements of other federa
agencies. The licensed freight forwarder
must maintain the following records for
a period of five years

(a) General financial data. A current
running account of al receipts and
disbursements, accounts receivable and
payable, and daily cash balances,
supported by appropriate books of
account, bank deposit dips, canceled
checks, and monthly reconciliation of
bank statements

(b) Types of services by shipment. A
separate file shall be maintained for
each shipment Each file shall include a
copy of each document prepared,
processed, or obtained by the licensee,
including each invoice for any service
arranged by the licensee and performed
by others, with respect to such
shipment.

(c) Receipts and disbursements by
shipment. A record of al sums received
and/or disbursed by the licensee for
services rendered and out-of-pocket
expenses advanced in connection with
each shipment, including specific dates
and amounts

(d) Special contracts. A true copy, or
if ora, a true and complete
memorandum, of every specia
arrangement or contract between a
licensed freight forwarder and a
principal, or modification or
cancellation thereof. Bona fide shippers
shall also have access to such records
upon reasonable request

§ 515.34 Regulated Persons Index.

The Regulated Persons Index is a
database containing the names,
addresses, phone/fax numbers and
financid responsibility information,
where applicable, of Commission-
regulated entities. The database may be
purchased for $84 by contacting Bureau
of Tariffs, Certification and Licensing,
Federal Maritime Commission,
Washington, DC 20573 Contact
information is listed on the
Commission's website at www.fmc.gov.

Subpart E-Freight Forwnrﬁri
and Compensation

§515.41 Forwarder and principal; fé‘

(8 Compensation or fee shapmg §No
licensed freight forwarder shal shilire,
directly or indirectly, any compengatian
or freight forwarding fee with a shippet,
consignee, seller, or purchaser, or
agent, affiliate, or employee there
with any person advancing the p!
price of the property or guaranteeifig
payment therefor; nor with any pefson
having a beneficia interest in the !
shipment. ]

(b) Receipt for cargo. Each rece1§f0r
cargo issued by a licensed freight
forwarder shall be clearly i dentifidl as
“Receipt for Cargo” and bereadil
distinguishable from a bill of lddi

(c) Special contracts. To the extdnt
that special arrangements or Contrdcts
are entered into by a licensed freight
forwarder, the forwarder shall not fieny
equal terms to other shippers similprly
situated :

(d) Reduced forwarding fees. No}
licensed freight forwarder shall refder, ¢
or offer to render, any freight farwirding -
service free of charge or at a reducdd fee |
in consideration of receiving
compensation from a common
for any other reason. Exceptiori A
licensed freight forwarder may pe!
freight forwarding services for
recognized relief agencies or charifible
organizations, which are designatefi as
such in the tariff of the common cdrier,
free of charge or at reduced fees.

(e) In-plant arrangements. A licqased
freight forwarder may placean
employee or employees on the pre
of its principal aspart of the servi
rendered to such principal, provi

(1) The in-plant forwarder
arrangement is reduced to writinilgn the &

T ar

T

ises

[y

manner of a special contract under:
§515.33(d), which shall identify
services pravided by either party :
{(whether or not constituting a freight
forwarding service); state the amout of
compensation to be received by either
party for such services; set forth al
details concerning the procuremeng,
maintenance or sharing of office 1
fecilities, personnel, furnishings,
equipment and supplies; describe
powers of supervision or oversight f

the licensee’'s employee(s) to be = ;
exercised by the principa; and d
procedures for the administration
management of in-plant arrangémehts
between the parties; and

(2) The arrangement is not anardfice 1§
for a payment or other unlawful behefit

il all

to the principal.

[P R
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§ 515.42 Forwarder ind carrer; :
compensation.

(a) Disclosure of principal. The
identity of the shipper must a  ys be
disclosed in the shipper identi3 ation
box on the bill of lagling. The licknsed
freight forwarder's mame may %ear
with the name of the shipper, byt the
forwarder must be identified as the
shippeers agerit.

b) Certification required for :
compensation. A caimmon carrigr may
pay compensation 6 a licensedreight
forwarder only pursuant to suché
common carrier’s tariff provisioss.
Where a common carrier’s tariff .
provides for the payment of
compensation, suclt compensatibn shall
be paid on any shipment fo ed on
behalf of others whdre the forwafder has
provided a written gertification #s
prescribed in paragraph (C) of this
section and the shipper has been
disclosed on the bill of lading as
provided for in paragraph (a) of this
section. The commgn carrier shdll be
entitled to rely on skich certification
unless it knows that the certificaion is
incorrect. The common carrier shall
retain such certifications for a périod of
five (5) years. .

(c) Form of certiffeation, Where a
licensed freight forwarder is entitled to
compensation, the forwarder shdil
provide the common carrier with a
signed certification which indicgtes that
the forwarder has performed the:
required services that entitle it to
compensation. The fequired .
certification may be.placed on oge copy
of the relevant bill gf lading, a symmary
statement from the forwarder, the
forwarder’s compenkation invoide, or as
an endorsement on the carrier’s :
compensation check. Each forw = der
shall retain evidence in its ship, ent
files that the forwardler, in face. Has
performed the requfred services ;
enumerated on the gertification. {The
certification shall read as follow$:

The undersigned heseby certifies that
neither it nor any holding company, :
subsidiary, affiliate, officer, director,;agent or

xegsg‘ /Vol.

executive of the undersigned has a beneficial
interest in this shipment, that it is the holder
of valid FMC License No , 1ssued by the
Federal Maritime Commission and has
performed the followmg services

(1) Engaged, booked, secured, reserved, or
contracted directly with the carrier or its
agent for space aboard a vessel or confirmed
the availability of that space, and

(2) Prepared and processed the ocean bill
of lading, dock receipt, or other similar
document with respect to the shipment.

(d) Compensation pursuant to tariff
provisions. No licensed freight
forwarder, or employee thereof, shall
accept compensation from a common
carrier which is different from that
specifically provided for in the carrier's
effective tariff(s). No conference or
group of common carriers shall deny in
the export commerce of the United
States compensation to an ocean freight
forwarder or limit that compensation, as
provided for by section 19 (e) (4) of the
Act and 46 CFR part 535.

(e) Electronic data interchange. A
licensed freight forwarder may own,
operate, or otherwise maintain or
supervise an electronic data
interchange-based computer system in
its forwarding business, however, the
forwarder must directly perform value-
added services as described in
paragraph (c) of this section in order to
be entitled to carrier compensation

{f) Compensation; services performed
by underlying carrier, exemptions No
licensed freight forwarder shal charge
or collect compensation in the event the
underlying common carrier, or its agent,
has, at the request of such forwarder,
performed any of the forwarding
services set forthin§ 5 15.2 (i), unless
such carrier or agent is also a licensed
freight forwarder, or unless no other
licensed freight forwarder is willing and
able to perform such services.

{g) Duplicative compensation. A
common carrier shall not pay
compensation for the services described
in paragraph (c) of this section more
than once on the same shipment

(h) Non-vessdl-operating common
carriers, compensation. (1) A licensee

operating as an NVOCC and afreight
forwarder, or a person related thergto,
may collect compensation when, ghd
only when, the following Certificzion is
made together with the certificatiqg
required under paragraph (c) of thi
section:

The undersigned certifies that neithef it
nor any related person has issued a bil§of
lading or otherwise undertaken comm@
carrier responsibility as a non-vessel-
operating common carrier for the ocead
transportation of the shipment coverediby
this bill of lading. ;

(2) Whenever a person acts in thg
capacity of an NVOCC astoany :
shipment, such person shall not cdlect
compensation, nor shall any undedlying
ocean common carrier pay
compensation to such person, for such
shipment. i

(i) Compensation; beneficial intdrest.
A licensed freight forwarder may rjpt
receive compensation from a comron
carrier with respect to any shipmest in
which the forwarder has a beneficigl
interest or with respect to any shi
in which any holding company, -
subsidiary, afiliate, officer, directdr,
agent, or executive of such forwar;r
has a beneficial interest.

ent

§ 515.91 OMB control number asaig
pursuant to the Paperwork ReductiondAct

The Commission has received OMB
approva for this collection of
information pursuant to the Paperdork
Reduction Act of 1995, as amen In
accordance with that Act, agenciesiare
required to display a currently val
control number. The valid controfl :
number for this collection of :
information is 3072-0012. By the :
Commission.*

Bryant L. VanBrakle,

Secretary )
[FR Doc 99-5263 Filed 3-5-99; 8:45 ar]
BILLING CODE 6730-01-P

*Commissioner Moran voted nay on §§ 5 15.2 1(a)

and 515 41(e)(l)
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