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DOCKET NO. 98-30

SERVI CE CONTRACTS SUBJECT TO THE SHI PPI NG ACT OF 1984

AGENCY:

ACTION:

SUMMARY :

Federal Maritime Commi ssion.

Confirmation of interimfinal rule with changes.

This rule <confirmse as final the Federal Maritine
Conmi ssion's interim rule governing service contracts
bet ween shi ppers and ocean conmon carriers to inplenent
changes made to the Shipping Act of 1984 ("Act") by the
Ccean Shipping Reform Act of 1998 (“OSRA”). Part 530
i npl ements section 8(c) of the Act. The interim fina

rul e adding 46 CFR part 530, which was published at 64 FR
11185-215 on March 8, 1999, is adopted as a final rule
with certain changes. The final rule: revises the
Conmi ssion's definition of "notor vehicle" in accordance
with its regulation governing Carrier Automated Tariff

Systens (Docket No.98-29) 46 CFR part 520; adds a limted
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exception to the filing requirements in cases of the

Commission's electronic filing systens' mal f uncti on;

revises the requirenents for registration for filing and

cross-referencing for clarity; revises the regulation on

ET publication to clarify where those for nmultiple
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carrier parties must appear; and carries forward certain
exenptions fromthe requirenents of the regulation which
the Conm ssion had granted in former part 514 of this
chapter, but which had been inadvertently omtted from
the interimfinal rule. The final rule also corrects a
par agraph nunbering error nmade in § 530.12.

DATES: Effective date May 1, 1999.
FOR FURTHER | NFORVATI ON CONTACT:

Austin L. Schmtt

Di rector

Bureau of Tariffs, Certification and Licensing
Federal Maritime Comm ssion

800 North Capitol Street, N W

Washi ngton, D.C. 20573-0001

(202) 523-5796

Thomas Panebi anco

Ceneral Counsel

Federal Maritinme Comm ssion
800 North Capitol Street, N W
Washi ngton, D.C. 20573-0001
(202) 523-5740

SUPPLEMENTARY | NFORVATI ON:

On Decenber 17, 1998, the Federal Maritime Conmm ssion
(“Commission” or “FMC”) issued a notice of proposed rulemaking
(“"WPR”) to inplenment changes to the Shipping Act of 1984 ("Act")
mandat ed by the Ccean Shi pping Reform Act of 1998 (“OSRA”), Pub. L.
No. 105-258, 112 Stat. 1902, enacted on Cctober 14, 1998. 63 FR
71062- 76 (Decenber 23, 1998). On March 1, 1999, the Conmi ssion
issued an interimfinal rule (“IFR”) which made significant changes

to the proposed rule. 64 FR 11185-215 (March 8, 1999). T h
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Conmi ssion held the interimfinal rule open for coment until April
1, 1999.

The Comm ssion received comments on the IFR from Wallenius

. Li nes ("Wl l enius") ; Effective Tariff Managenent ("ETM);
Departnment of the Arny, Mlitary Traffic Managenent Conmmand
("MIMC') ; the United States Postal Service ("USPS'); the Council of
Eur opean and Japanese National Shi powners' Associations ("CENSA");
the Anmerican Association of Exporters and Inporters ("AAEl"); P&
Nedlloyd ("P&0J'); the International Longshore and Warehouse Union
AFL-CIO ("ILWJ'); the Ccean Carrier Wrking Goup Agreenent
("OOWG'); the National Industrial Transportation League ("N TL");
Sea- Land Servi ce, I nc. (individually, concurring in the US.
Industry Interests coments) ("Sea-Land"); E. I. du Pont de Nenours
and Conpany ("DuPont"); and joint comrents from American President
Lines, Ltd., Sea-Land Service, Inc., Crowey Maritinme Corporation
Farrell Lines Inc., Lykes Lines, Ltd., LLC, the Transportation
| nstitute, the Anerican Maritinme Congress, and the Maritine
Institute for Research and Industrial Developnent ("U S. Industry
Interests”).
A General Conments

The coments generally agree with the Commssion's re-

assessnent of the filing systens and the nore innovative approach

‘.. of the IFR
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B. § 530.3(m) -- Definitions -- notor vehicle

The Comm ssion received coments from Wallenius on the IFR’s
definition of "notor vehicle." W adopt the sane anal ysis as set

forth in Docket No. 98-29, Carrier Automated Tariff Svstens (46 CFR

part 520) and, accordingly, revise the definition of "notor
vehicle."
C §530.4 -- Confidentiality

Section 530.4 of the IFR maintains that all service contracts
filed with the Commssion will be confidential; however, such
confidentiality from the public does not preclude the Conm ssion
from providing service contract information to another agency of
t he Federal governnent. In order to address certain comenters'
concerns about public disclosure of service contract information
that could result from sharing such information with other Federal
agencies, the Conmission wll require an agency requesting the
information to enter a Menorandum of Understanding ("MOU') with the
Commi ssion, stating that such information is necessary to jts
statutory functions and agreeing to protect the confidentiality of
the information it receives.

MIMC and the U S. Industry Interests are the only parties that
filed corments on this section. MIMC states that it is the Arny
conponent of the United States Transportation Comrand. It is
responsible for providing ocean and internodal transportation

services and related support services to Departnent of Defense
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(“DOD”) components during peace, war and national energencies.
MIMC explains that it solicits ocean and internodal transportation
in the U S and abroad. It procures transportation services by
soliciting rates for fixed periods from operators of U S -flag
vessels for DOD cargo novenents between the continental U S. and
wor |l dwi de points, as well as between foreign points. Such DOD
cargo is transported, MIMC states, in comercial carriers'
regul arly scheduled comercial routes, in the same vessels and on
the sane schedule as any other commrercial cargo. MIMC furt her
points out that its worldwmde solicitations may result in the
acceptance of nore than one carrier's offer in order to fulfill DOD
transportation requirenents.

MIMC agrees wth the Conmssion's assessnent that the
| egislative history of OSRA indicates that confidentiality accorded
to service contract filings my not be used to prevent other
Federal agencies (particularly DOD) from performing their statutory
duties. The Cargo Preference Act of 1904, 10 U S.C. § 2631, and
the Conpetition in Contracting Act, 10 U S.C. § 2302, et sea., MIMC
argues, are two statutes whose requirenments MIMC can fulfill only
by having access to service contract information. The Cargo
Preference Act, asserts MIMC, requires DOD to use U S -flag vessels
for the transportation of Armed Forces' supplies unless "the
freight charged by those vessels is excessive or otherw se

unreasonable,” and prohibits the operators of those vessels from
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charging rates that are "higher than the charges nmade for
transporting like goods for private persons.” MIMC at 5 (quoting
10 U S.C. § 2631(a)). Further, MIMC explains that the law requires
that the government purchase supplies and services at "fair and
reasonable" prices. Id. (citing 10 U S.C. §§ 2304, 2305).

MIMC asserts that it "relies upon access to tariff and service
contract information to fulfil its statutory responsibilities with
regard to the Cargo Preference Act of 1904 and other related

government acquisition |aws, and, thus, it is "vital that
government agenci es procuring ocean transportation services
have access to service contract information concerning comodities,
vol unes, routing, service conmtments and rates.” Id. MIMC argues
that examnation of publicly available tariff rates is less
relevant than the examnation of service contract rates in
determning fair and reasonable rate levels in a trade |Iane,
because the wvast mjority of international cargo noves under
service contracts. MIMC also notes that the legislative history of
CSRA includes several assurances that governnent agencies would
have access to service contract information. MIMC at 6 (citing 144
Cong. Rec. S$3320, and 144 Cong Rec. at S11302).

Finally, MIMC asserts its intention to formally request an MU
under which the Conmmi ssion would release confidential service

contract information which MIMC will hold in confidence and wll

use only for the purposes of enforcing the Cargo Preference Act and

Sy o
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for fulfilling the requirenents of the Conpetition in Contracting
Act .

The U.S. Industry Interests initially incorporate into their
comments by reference the argunents set forth in their coments
filed on January 22, 1999, in response to the NPR The U.S.

Industry Interests then argue that nmaking service contracts

avail able to MIMC and ot her Federal agencies will ensure that such
information is nmade available to government procurenment officials
responsi ble for the contracts with carriers. Such disclosure, the
US Industry Interests assert, would be inconsistent with the
policies underlying QOSRA nanel y, that carriers "need the
flexibility to keep service contract terns confidential from a
shi pper who mght use such information to seek better terns for
itself." U S Industry Interests at 3.

Assum ng, however, that the legislative history does justify
di scl osure of confidential service contract information to other
governnent officials in order to nonitor conpliance with the Cargo
Preference Act, the U S I ndustry Interests claim that the
monitoring function should be perforned only by those officials who
are independent of the procurenment activity.

If the Comm ssion decides to defer the resolution of the
aforenentioned issues, the US.  Industry Interests wurge the
Commi ssion to add the followi ng sentence to § 530.4: "Before doing

so, the Commssion will enter into a Menorandum of Understandi ng
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(MU) with such agency setting forth the terns and conditions for
use of such information or contracts, and before executing any such
MU will publish it in proposed form for public conmment." U S.
Industry Interests at 3-4. The U S. Industry Interests argue that
“[s]luch notice and comment is both appropriate and required given
the potential substantive inpacts of interagency disclosure of
confidential service contract information, and also given the
prohibitions of the Trade Secrets Act, 18 U S C § 1905 " US.

Industry Interests at 4 & n.4 (citing Revnolds Metals Co. V.

Runsfeld. 564 F.2d 663, 669 (4th Gr. 1977), and Chem Serv., Inc.

v. Environnental Mnitorina Svstens of EPA, 12 F.3d 1256, 1267 (3d

Gr. 1993)).

The U S. Industry Interests argue in a footnote that, under
the Trade Secrets Act, confidential information such as service
contracts can only be disclosed if they are "authorized by |aw"
US Industry Interests at 4 n.5. At a mninmum the US. Industry
Interests assert, OSRA only allows the Commission to disclose
service contract information to other Federal agencies for the
purposes of the Cargo Preference Act.' However, the U S. Industry
Interests aver that assumng, argquendo, that other disclosures
woul d be "authorized by law," any MU nust be adopted in accordance

with Adm nistrative Procedure Act (“*aPA”), 5 U.S.C. § 501, et sea.,

' However, the U S. Industry Interests refer to their January
22, 1999 conments to reiterate that they believe the Conm ssion
does not have the authority to do this.
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notice and conment procedures. Id. (citing _Chrysler Corp. V.

Brown, 441 U.S. 281, 302 (1979) (finding that when a Federal agency

is relying on a federal requlation as authorization to disclose

confidential information to another Federal agency under the
exception to the Trade Secrets Act that such disclosure be

"authorized by |aw, such authorization nust be based on a

substantive agency regulation that has the force and effect of
law) .?

The Federal Reports Act, 44 U S. C § 3501, et seg. (which is
part of the Paperwork Reduction Act), governs the disclosure to
ot her Federal agencies of information obtained fromthe public by
agency collection, while the Trade Secrets Act, 18 U.S.C. § 1905,
governs the disclosure by Federal enployees of confidential
information generally.

One of the main purposes of the Federal Reports Act is to

mnimze the paperwork burden on the public by maximzing "the

2 The U.S. Industry Interests cite this case in support of
their position that the MOU be adopted in accordance with notice
and comment procedures; however, this case is inapposite because
it speaks to what type of law is sufficient to satisfy the
"authorized by |law' exception to the Trade Secrets Act. The
Court found that the |law nmust be substantive, and therefore a
procedural rul emaking pronul gated by an agency that was not
noticed for public conmrent would be insufficient. In the instant
proceeding, as discussed infra, the Commission is relying on
OSRA, the Cargo Preference Act, and the Competition in
Contracting Act as its authorization for disclosing service
contract information to other Federal agencies. Mor eover, the
case does not state that the MOU itself is innately substantive
and nust be noticed for public coment, as the U S. Industry

I nterests suggest.
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utility of information created, collected, naintained, used, shared
and dissem nated by or for the Federal Government." 44 U.S.C. §§
3501 (1), (2). In order to acconplish this purpose, the Federa
Reports Act encourages the sharing of information between Federa
agenci es by providing that "an agency may nake avail able to another
agency, information obtained by a collection of information if the
disclosure is not inconsistent with applicable law" 44 U S.C s
3510( a) . The House Report reiterates this intention: *‘The Act
pronmotes sharing and disclosure of information for purposes of
maximzing the utility of information to users, both governnenta

and non-government al . Sharing of information anong Governnent
agencies also serves the goal of mnimzing the burden inposed on
the public by CGovernnent collection of information.” H R Rep. No.

104- 37, 104t h Cong., 1st Sess. 31 (1995), reprinted in 1995

US CCAN 164, 194.°

The only limtation Congress placed on inter-agency disclosure
of information is when such disclosure is "inconsistent wth
applicable law" 44 US.C § 3510(a). Section 3510 was unchanged

by the 1980 and 1986 anendnents, “"except for word changes for

3 "To the extent the legislation is a restatenment of the 1980

[ Paperwor k Reduction] Act, as anended in 1986, the scope,
underlyi ng purposes, basic requirenents, and legislative history
of the |aw are unchanged. To the extent legislation nodifies
provisions in current law, the anendnents are nmade strictly for
t he purposes described in this report, and in order to further

t he purposes of the original law" HR Rep. No. 104-37 at 2,
1995 U.S.C.C A N at 165.



-11-
pur poses of consistency and clarity,” (H R Rep. No. 104-37 at 53,
1995 U SSCC.AN at 216); thus, the Commission can rely on the
legislative history from the previous anendnents in order to
determ ne what Congress intended by "inconsistent with applicable
law." The Senate Report states that

for the sharing of data to be inconsistent wth
applicable law, the applicable law nust prohibit the
sharing of data between agencies or nust totally prohibit
the disclosure to any one outside the agency. A mere
prohibition on disclosure to the public would not be
inconsistent with sharing the data wi th another agency
unl ess the sharing would inexorably lead to a violation
of that prohibition.

S. Rep. No. 96-930, 96th Cong., 2d Sess. 50 (1980), reprinted in

1980 U.S.C.C. A N 6241, 6290.

Section 8(c) (1) of OSRA states that "service contracts shal
be filed confidentially with the Conmmission.” As was delineated in
the NPR (63 FR at 71064-65) and the IFR (64 FR at 11188), the
Commi ssion has found that Congress intended that such service

contract information would be held confidential by the Comm ssion

from the public, not other Federal agencies.’ The |egislative
hi story indi cates  that the drafters i nt ended t hat t he
4 In the IFR, the Comm ssion addressed and rejected the U S.

Industry Interests' argunment that the colloquy between Senators
McCain and Hutchison is of limted value for the purpose of

| egislative history because it followed, rather than preceded,

the adoption of the bill which became OSRA 64 FR at 11188. The
U.S. Industry Interests seek to incorporate that argunment by
reference in their comments nmade in response to the IFR Because
no new argunents were made in regard to that issue, it is
unnecessary for the Conmm ssion to address that argunent again.

o PRI
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confidentiality provision not hanper other Federal agencies which
have legitimate needs to access service contract information in
order to carry out their statutory duties. The Comm ssion 1is
required to protect information filed <confidentially f r o
di sclosure to the public, but it is not precluded from disclosing
such information to other Federal agencies where clearly warranted
and justified. Moreover, Congress did not attenpt, through OSRA,
to renove other Federal agencies' access to pricing information
necessary for the admnistration of the Cargo Preference Act and
the Conpetition in Contracting Act. All three statutes nust be
read together to give each validity. Therefore, the Comm ssion
declines to read OSRA as repudiating the responsibilities assigned
ot her agencies by those statutes.

As OSRA intended service contract information to be Kkept
confidential from the public and not from other Federal agencies,
the disclosure of such information to other Federal agencies is not
"inconsistent with applicable |aw" Furthernore, sharing such
information with another Federal agency would not "inexorably |ead
to a violation® of the prohibition against disclosure to the
publi c, because, as the Comm ssion stated in the |FR  such
information would only be disclosed to an agency which enters an
MU wi th the Comm ssion assuring that such information is necessary
to the fulfillment of its statutory functions and that it wll

protect the confidentiality of such information. 64 FR at 11188.

7 W RN 1) T
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Therefore, disclosure of service contract information to other
Federal agencies wll not jeopardize the statutory aim of non-
di scl osure of confidential service contract information to non-
governnental entities.

The U S. Industry Interests argue that disclosing confidential
service contract information to other Federal agencies would
violate the Trade Secrets Act. It is unclear, however, whether the
Trade Secrets Act is applicable to the disclosure of confidential
service contract information between Federal agencies. Two cases
have addressed whether inter-agency disclosures of confidential
information are governed by the Federal Reports Act or the Trade

Secrets Act: Shell Gl Co. v. Department of Enerqgv, 477 F. Supp.

413 (D. Del. 1979), aff'd 631 F.2d 231 (34 Cr. 1980), cert.

deni ed 450 U. S. 1024 (1981), and Enerson FElectric Co. V.

Schl esinger, 609 F.2d 898 (8th Cr. 1979). In Shell Ql, the

District Court of Delaware, affirmed by the Third Crcuit, held
that the Trade Secrets Act applies to inter-agency disclosures, 477

F.2d at 432, while the Eighth Grcuit found in Enmerson Electric

that because the Federal Reports Act controls the exchange of
informati on between Federal agencies, the Trade Secrets Act applies
only to the public disclosure of trade secret material, 609 F.2d at
907. The Suprenme Court has yet to specifically address this
conflict anmong the circuits. Thus, while it is debatable whether

the Trade Secrets Act applies, we wll assume it does for the
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pur poses of this discussion.

The Trade Secrets Act prohibits Federal enployees from
di scl osing trade secret information unless "authorized by law " 19
UuS C § 1905. The U S. Industry Interests argue that such
di scl osure of confidential service contract information to other
Federal agencies is not authorized by |aw because there is no
| anguage in OSRA specifically granting that authority and the
legislative history relied on by the Conmm ssion followed, rather
than preceded, the adoption of S. 414, the Senate bill which becane
OSRA. As was discussed, supra, this argunent is unconvincing
because section 8(c)(2) renained unchanged in the final version of
OSRA, and the statenents were made on the sane day the Senate
passed S. 414.

Furthernore, the Cargo Preference Act requires DOD to use
U S -flag vessels to transport supplies unless "the freight charged
by those vessels is excessive or unreasonable,” and prohibits those
vessel operators from charging rates that are "higher than the

charges made for transporting like goods for private persons.” 10

U S C § 2631(a) (enphasis added). Mreover, the Suprene Court has
recogni zed that the Conpetition in Contracting Act requires that
the governnent be charged "fair and reasonable" prices for the

purchase of supplies and services. Paul v. United States, 371 U S.

245 (1963); see also 10 U S.C §§ 2304, 2305. These statutes

appear prem sed on the assunption that certain pricing information
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will be nmade available to the rel evant agenci es.

The Cargo Preference Act entitles DOD to the sane rates that
ot her commercial shippers are charged for the transportation of
i ke goods.” As the mgjority of international cargo will be noving

under service contracts, we agree with MTMC’s argunent that the

exam nation of publicly available tariff rates wll be |ess

indicative of what are fair and reasonable rate |evels than the

exam nation of service contract rates. As tariff and service

contract rates could vary significantly, DOD would need to have

access to such service contract rate information to ensure that it

is being offered equivalent rates for |ike services and thus

fulfill its statutory nmandate. Moreover, Federal agencies may

require access to such service contract rate information in order
to conply with the requirenent of the Conpetition in Contracting
Act that they purchase fair and reasonable rates.

Therefore, OSRA and the acconpanying |egislative history, the
Cargo Preference Act, and the Conpetition in Contracting Act all
authorize the disclosure of confidential service contract
information filed with the Comm ssion to other Federal agencies.

The U S. Industry Interests, however, further argue that, assum ng

> The U.S. Industry Interests point out that the Cargo
Preference Act does not require that the governnent be given
rates lower than commercial shippers. Neither MIMC nor the

Conmmi ssion has proffered this argument, and in fact we agree that
the statute only requires that the governnent receive equival ent
rates for |ike goods.

s i s b
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that the legislative history authorizes the disclosure of

confidenti al service contract information to other Federal
agencies, such disclosure would be limted to fulfilling the
requirements only of the Cargo Preference Act. As di scussed,

supra, the legislative history only prohibits disclosure to the
public and reflects that any Federal agency that requires access to
confidential service contract information as necessary to its
statutory functions may be entitled to it. Because the legislative
history of OSRA indicates that Congress did not wish to limt the
agencies with which the Comm ssion should cooperate, but instead
used the term "other federal agencies,” the Conmmission interprets
this to include agencies other than DOD, as well as |aws other than
the Cargo Preference Act of 1904. Therefore, these regulations do
not attenpt to define every situation in which the requested
information is relevant to the purposes of the requesting agency.
The U S. Industry Interests also assert that disclosing
service contract information to other Federal agencies would
necessarily guarantee that an agency's procurenent official would
use that information to seek better terns for the agency. Assum ng
that another Federal agency is entitled to such information in
order to nonitor conpliance with the Cargo Preference Act, the US
Industry Interests argue that only an enployee at the requesting
agency who is independent of the procurenent process should have

access to the information for such nonitoring. Thus, the U'S
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Industry Interests' suggestion would conpel the Commission to
di ctate by MOU how DOD conducts its procurenment procedures in order
to obtain service contract information. The Comm ssion will not
attenpt to dictate internal DOD procedures or policy. Furthermore,
this issue is beyond the scope of this proceeding.

Finally, the U S Industry Interests request that t h e
Conmi ssion add |anguage to § 530.4 to require it to enter an MOU
with any agency to which it discloses confidential service contract
information and, prior to execution of such MU, to publish it for
public comrent. The US. Industry Interests argue that because of
the "potential substantive inmpact” of such an MMJ, it nust be
adopted in accordance with notice and comment procedures under the
Apa. W disagree. An MU can be forrnmulated in the course of a
rul emaki ng proceeding, but it need only be subjected to notice and
comment procedures if it nakes a substantive inpact on individua

rights and obligations. 5 U.S.C. §§ 551(4), b553; see alsq

Paral vzed Veterans of America v. Wst, 138 F.3d 1434, 1436 (Fed.

Cr. 1998); Cohem Serv., Inc. v. Environnental Monitoring Systens of

EPA, 12 F.3d 1256, 1267 (3d Cr. 1993); and Reynolds Metal Corn. V.

Rumsfeld, 564 F.2d 663, 669 (4th Cr. 1977). Thus, the MU would
have to either dimnish or increase the rights or obligations of
the parties to a service contract in order to be considered

subst anti ve. See Revnolds Metal Corn., 564 F.2d at 669.

The parties to a service contract nust file the service



._18._.

contract confidentially with the Comm ssion. Because DOD or other
Federal agencies are authorized to collect the same information in
order to conply with the Cargo Preference Act and the Conpetition
in Contracting Act (as authorized by the Federal Acquisition
Regul ations, 48 CFR parts 9, 15), the service contract parties'
right to confidentiality would not be dimnished by disclosing this
informati on pursuant to an MOU. A Federal agency that needs
service contract information to fulfill its statutory functions
woul d appear to be entitled to such infornmation already. As such,
even if an MOU were promulgated by a rulemaking, it would be
procedural wunder § 553 of the APA, not subject to notice and
coment . The Conmmi ssion declines to add |anguage to § 530.4 to
require rulemaking or notice and comment procedures before it can
execute an MOU with another Federal agency.

Moreover, the Conmssion is not inclined to add |anguage to
the rule itself requiring that it enter an MOU.  Such | anguage was
not noticed in the rule for public coment, and therefore, is
beyond the scope of this proceeding. As we have already stated in
the supplenentary information section of the IFR

the Comm ssion shall require a requesting federal agency

to enter into a Menorandum of Understanding that it wll

protect the <confidentiality of any information it

receives from the Conm ssion and that such information is
necessary to its statutory functions, and adopts as final

the language in § 530.4 of the proposed regul ations.

64 FR at 11188. The Conmm ssion therefore adopts as final the

| anguage of § 530.4 as it appeared in the IFR

AP S 1
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D. §8 530.5¢a), (b) -- Duty to file and filing by agents

M TL supports the Commission's regulations placing the duty to
file upon the carrier party (§ 530.5(a)), but allowi ng the service
contract to be filed by a "duly agreed upon agent as the parties to
the service contract nay designate, and subject to conditions as
the parties may agree." § 530.5(b). NI TL points out that this
clarification is inportant due to the changes nade by OSRA which
aut hori ze individual contracting by nenbers of carrier agreenents
and which allow for confidentiality of contract ternms. NITL
asserts that the language of the rule properly provides for
flexibility, and leaves the nmatter appropriately as one to be
decided by the parties to the contract. Because the use of an
agent for filing may increase risks to confidentiality, N TL points
out, some shippers may legitimately prefer that an agent not be
used, and insist on a provision against such use of agents in their
service contracts.

NITL’s commentary does not request any further clarification
or change to the Commission's |IFR This section of the IFR is

confirmed as final.

E. § 530.6 -- Shipper status certifications
1. Extending provisions to groups of two or nore unrelated
shi ppers.

Sections 530.6(a) and § 530.8(b)(9) of the Comm ssion's |IFR

carry over an exception for shippers' associations to the

J i bW ks 0
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requirement that all shippers list their names and addresses and
that all shippers certify their status in their service contracts.
DuPont reconmends that the Comm ssion extend these provisions for
shippers' associations to include wunrelated groups of shippers
which choose to enter into a single service contract, and make
conform ng changes to § 530.9(e) (2) for this expansion. DuPont
asserts that the exception for shippers' associations was created

in response to "marketplace realities" and that it "hel ps protect E
the integrity of the shippers’ association wthout undul vy
interfering with the ability of the FMC to enforce the law"
DuPont at 2. Extending this provision to unrelated groups of
shippers which enter into service contracts, DuPont argues, would
result in “more equitable treatnent”™ of shippers which join
together to enter into service contracts, whether as nenbers of
associ ations or as unrelated groups.

This request was not raised in coments responding to the NPR
and the Conm ssion declines now to expand its treatment of
shi ppers' associations to unrelated groups of shippers. Asofyet,
the Commission has had little indication, besides DuPont's brief
and rather general comments, of how unrelated groups of shippers
will cone together to enter into service contracts. Furthermore,
there is difficulty in expanding the treatnent of shippers
associations to wunrelated shippers groups: while shippers

associ ations generally can provide a list of nenbers who are
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legally obligated to fulfill the terms of a service contract,
shi ppers who are unrelated may not be able to provide such a list,

because one shipper cannot inpose such obligations on other,

unrel ated shi ppers who have not signed the service contract. \Wen
the shipper status «certification was first introduced, t he
Commi ssion found that the requirenment of section 10(b) (15) of the
Act (certification) (renunbered as section 10(b) (12) by GCSRA)

required that "such certification should enconpass not only the
signatory shipper, but any affiliates or nenbers of the shippers’

associ ations entitled to ship under the service contract."” 56 FR
1496. Therefore, DuPont's request is denied.

2. Shipper status certifications generally

NITL reiterates the comments it nmade to the Conmmi ssion in
response to the NPR nanely that the shipper status certification
IS unnecessary and that its purpose is unclear. NI TL argues that
because parties are free to conplain to the Commssion if they
believe they ware treated in an illegal fashion, and because OSRA
has narrowed the discrimnation prohibitions, the Comm ssion shoul d
conduct investigations on a case-by-case basis rather than take the
IFR’s nonitoring approach, to justify the status certification
requiremnent. NI TL at 9.

The Comm ssion has examned this comment previously and
rejected it. Wien the Comm ssion exam ned the predecessor of §

530.5 (originally § 581.11) in 1991, it found that this approach
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woul d give the Conmission "the opportunity to closely nonitor al
service contracts to ensure that they are not inproperly used by

NVOCCs not in conpliance with the Act." Docket 91-1, Bonding of

Non- Vessel -Qperatins Conmon _ Carriers, 56 FR 51987, 51992. W

reiterate that the shipper status certification requirenment serves
both to remnd shippers in what capacity they may enter into
service contracts, and to assist carriers to ensure they enter into
a service contract only with conpliant NVOCCs.

Sea-Land, OCWG and N TL take exception to the follow ng
statenment in the supplenentary information section of the |IFR which
was part of the Comm ssion's reasoning behind a requirenent that a
shi pper status certification be filed with each service contract:

OSRA prohibits discrimnation and refusals to deal based

on anything other than valid transportation factors (such

as volunes) and the regulation as proposed intends to

guard agai nst such discrimnation, prohibited by section

10 (b) (10) of the Act.

64 FR at 11190. The comments maintain that this |anguage
msinterprets the scope of the prohibited acts under the OSRA.  The
three commenters conplain first, that the Comm ssion inproperly
confused refusals to deal and negotiate with discrimnation, and
second, t hat the statenent incorrectly expands the Act's
prohi bitions on discrimnation

NI TL asserts that the Commi ssion's statement is an over-broad

characterization of the discrimnation prohibitions of the Act

whi ch have been substantially narrowed by OSRA with respect to

MRS 0
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service contracts. NTL urges the Commission to clarify the

application of the discrimnation prohibitions wth regard to
service contracts. Sea-Land also requests that the Conm ssion
clarify that service contracting discrimnation prohibitions are
limted to sections 10(b)(5), 10(b)(9), 10(c)(7) and 10(c) (8).
Concurring with Sea- Land' s coment s, OCWG  argues t hat
differentiating service contract rates and terns between shippers
for any reasons other than those prescribed in sections 10(c) (7)
and (8) is entirely lawful in joint service contracts offered by
ocean common carriers. OCWG at 3-4

We concede that in our effort to be succinct, the statenent
objected to by the comenters was over-broad and unclear. OSRA
does retain prohibitions against refusals to deal and negotiate as

wel | as against discrimnation in certain circunstances in section

10.% Sections 10(b) (5), 10(b) (9), 10(c) (7) and 10(c) (8) of the Act

¢ Section 10 of the Act reads, in pertinent part,

(b) Common carriers. No common carrier, either alone

or in conjunction with any other person, directly or
indirectly, may --

* Kk K

(5) for service pursuant to a service contract, engage
in any unjustly discrimnatory practice in the matter
of rates or charges with respect to any port;

* ok %

(9) for service pursuant to a service contract, give
any undue or unreasonable preference or advantage or
i npose any undue or unreasonable prejudice or
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refer to discrimnation; section 10(b) (10) of the Act prohibits
unreasonable refusals to deal; and section 10(c)(l) prohibits
concerted action resulting in unreasonable refusals to deal.
Further clarification is unnecessary.
F. §&530.7 -- Duty to Labor Organizations

| LWU comments that the incorporation of the word "ordinarily"
into the regulation‘s definition of "reasonable period of tine" to
respond to a |labor request, "invites a delayed response from the
carriers, and inevitably raises a host of tangential issues that

will have to be investigated and perhaps even litigated." | LM

di sadvantage with respect to any port.

* x X

(10) unreasonably refuse to deal or negotiate;

L 4

(c) Concerted action. No conference or group of two
or nore common carriers may --

(1) boycott, or take any other concerted action
resulting in an unreasonable refusal to deal.

* kK

(7y for service pursuant to a service contract, engage
in any unjustly discrimnatory practice in the matter
of rates or charges with respect to any locality, port,
or persons due to those persons' status as shippers'
associ ations or ocean transportation internediaries; or

(8) for service pursuant to a service contract, give
any undue or unreasonable preference or advantage or

i mpose any undue or unreasonabl e prejudice or

di sadvantage with respect to any locality, port, or
persons due to those persons' status as shippers’
associ ations or ocean transportation internediaries.
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urges the Conm ssion to avoid this potential waste of resources by
deleting "ordinarily" fromthe definition of "reasonable period of
tinme."

W find no reason to revise the approach taken by the
Commission in the IFR only experience under this new statutory
provision wll reveal whether nore stringent regulations are
warranted. The Conm ssion reiterates its expectation that carriers
will conply with the spirit of the | egislation and respond pronptly
to requests from | abor organi zations for information.

G §930.8 -- Filing of Service Contracts
1. Transition Issues and Contingency Plans

OCWG, CENSA and NI TL express concern about the Conmm ssion's
filing systens' abilities to accommodate the rush of filings they
predict to occur early in Muy. NI TL supports the Comm ssion's
decision to accept before May 1, 1999, service contracts in the new
system effective on or after My 1, 1999. This, NTL asserts,
shoul d avoid an anticipated rush of filings on May 1 and |ikew se
avoid overburdening the internet-based system on My 1. CENSA
comments that, because neither of the proposed electronic systens
are currently operational, in the event the internet-based system
is not available at least ten days prior to May 1, 1999 (which is
April 21, 1999), filers should be permtted to file in the current
paper format until the systemis operational, and should be granted

a grace period after the systemis operational (inplicitly also 10

g e
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days) before filers will be required to use the new system

Simlarly, OCWs urges the Commssion to adopt a contingency
plan for the filing of service contracts in the event that the
i nternet-based system is not available for filing by April 20,
1999. OCWG asserts that thousands of service contracts wll be
filed for effect on May 1, and as such, the volunme of filings both
before and after May 1 will be enornous. OCWG suggests that the
Comm ssion allow for paper or diskette filing beginning April 20
and continuing until 30 days after the internet-based filing system
becones avail abl e. This, OCWs argues, would allow both the
i ndustry and the Conmm ssion to nmake a nore gradual transition, and
is simlar to the approach the Conmm ssion took when it made the
transition from paper tariffs to the Conm ssion's Autonmated Tariff
Filing Information ("ATFI") system Finally, OCWs comments that it
woul d not object if those service contracts filed in paper format
during the transition period were required to be re-filed via the
internet system at a l|later date, provided there was a reasonabl e
period allowed for making such refilings. Such a contingency plan,
OCWG suggests, would provide for a snooth transition to electronic
filing while ensuring there is no commercial disruption due to the
unavail ability of the internet-based system

The Comm ssion's |IFR introduced two service contract filing
syst ens: option 1 ("internet-based") and option 2 ("dial-up").

Presently, the Comm ssion is confident that both systenms wll be



4 DR

-27-
avai l able on May 1. Indeed, the internet-based system will accept
filings on April 26. In addition, as announced in press releases
and on the Commssion's website, the Conmission's Ofice of
Informati on Resources Managenent (“OIRM”) conducted «certification
sessions for the dial-up systemin which filers test their filing
software on April 22 and 23.

The Comm ssion has taken other steps to help filers be
prepared to file as soon as the Commssion's systems are
oper ati onal . On April 8, 1999, ORM sent letters to entities
currently registered to do batch filing in the ATFI system
requesting an indication of their intent to register in the new
systens. Another rem nder of the registration requirenent was al so
pl aced on the Conmm ssion's website by O RM Based on all of the
above preparations, therefore, a transitional alternative filing
plan is not deenmed necessary.

As for the ongoing contingency plans suggested by t he
coments, the Comm ssion is confident that the systens will be able
to receive a large volune of filings in the early days of My.

Both systens will be available to receive filings 24 hours each day

and 7 days per week. Therefore, the tines that filing will be
unavai lable to filers would appear to be rare. 0] cour se, t here
may be mnutes or hours in which either of the systenms wll be
"down" and wll be unavailable to receive filings, whether for

schedul ed maintenance or for wunscheduled interruptions due to

| P e
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tel ephonic or other systemic problems. Contrary to the comenters’
concerns, however, the Comm ssion does not anticipate that these
brief periods of wunavailability wll create interruptions of
conmmercial transactions on the scale inplied by the conments.

However, the Commi ssion w shes to further allay concerns as to
the capability of the systens to accept the ampunt of filings that
may occur around May 1, or at sone tine in the future, by providing
for a suspension of the timeliness requirenent of the rules in the
event that the filing systens malfunction. The Conmi ssi on
therefore has adopted a limted exception fromthe requirenments of
§§ 530.8(a) and 530.14(a) (that the service contract nust be filed
before any cargo nay be carried under it) in situations in which
the Commission's filing systens are unavailable for twenty-four
(24) consecutive hours or nore. This linmted exception requires
filing to be done at the latest by twenty-four (24) hours after the
systemreturns to service. Aso, this limted exception will only
arise in situations where the Conm ssion has verified that the
filing systemis unavailable to all filers, and not, for instance,

when the filer's own conputers or comunications systens are non-

functional . -The Conm ssion therefore adds paragraph (e) to §
530. 8.
2. Appendix A -- Registration

Wiile the Commission received no formal comments on the

matter, several informal requests for information indicate that
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there is some confusion over registration for filing under both
i nternet-based and dial-up systens. First, all of a carrier's,
conference's or agreenent's service contracts nust be filed in one
and only one of the systens. Second, while a carrier, conference
or agreenent may only be registered to file in one of the systens,
a publisher which files on behalf of many carrier parties, nay be
registered in both systens. However, the regulation requires that
a publisher nust file an entity's service contracts in only one of
the systens. Therefore, to make this clear, we revise Appendix A
paragraph 1., Registration, Log-on ID and Password.
H & 530.8(e¢)(2) - CGoss-referencing

As it appears in the IFR § 530.8(c) reads,

(c) Cexrtainty of terns. The terms described in

par agraph (b) of this section may not:

(1) be wuncertain, vague or anbiguous; or

(2) make reference to ternms not explicitly contained in

the service contract filing itself, unless those terns

are contained in a publication widely available to the
public and well known within the industry.

CENSA is concerned that the revision of § 530.8(c) (2) may confuse
filers and lead them to m stakenly conclude that a service contract
may not refer to a tariff or a service contract register filing.
CENSA points out that, as originally proposed by the Comm ssion in
the NPR, § 530.8(c) (2) specifically permtted cross-referencing to
tariff publications. OCW5 also coments that in revising §
530.8(c) (2), the Conm ssion inadvertently omtted |anguage which

woul d have allowed «cross-referencing to tariffs and service
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s e



_30_
contract registers. Both CENSA and OCWs suggest that the
Conmmi ssion revise the provision to read as foll ows:
make reference to terns not explicitly contained in
the service contracts filing itself, unless those terns
are contained in: (i) a tariff publlcation in accordance
with the requirenents of 46 CFR part 520; or (ii) a

service contract register filed with the Conm ssion; or

(iii) a publication widely available to the public and
well known within the industry.

P&0O supports the OCWs comments on this section. P&O requests
that the Commi ssion also clarify that service contracts may cross-
reference their own or their conference tariff; their service
contract register; or publications that are widely available to the
public and well known within the industry (including, for exanple,
whet her published as a tariff relating to hazardous materials or
privately published as a register for internodal equipment).
Further, P& argues that cross-referencing will be an essential
element in nulti-trade service contracts, and the Conm ssion nust
ensure that its regulations on cross-referencing do not preclude
carriers from maki ng such multi-trade contracts in a "commercially
acceptable manner." P&0O does not elaborate with particularity on
how such multi-trade contracts m ght be affected.

In its NPR which proposed only one filing system nodel ed on
ATFI, the Comm ssion specifically solicited comments from the
i ndustry on whether the provision of a ‘service contract register,”
in which service contract boilerplate may be filed, would be

desirabl e. The coments were generally positive, and the
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Conm ssion determned that the first proposed system ("dial-up")
woul d have the capability of such register filings. There were few
other details given in the |IFR regarding register filings. 64 FR
at 11197.

There is a dichotony between the two filing systens due to
their technol ogical configurations and their distinct approaches to
filing: the dial-up system requires an "organizational record"
filing which has the ability to also accept "register” filings; the
i nt ernet - based system has nei t her "organi zat i onal record"”
requi rements nor provisions for “register” filings. Wth the ngjor
revisions made in the IFR, the technol ogi cal question of whether
such a "register" would be part of the internet-based system was
not specifically discussed.

The guiding concept of the internet-based filing system was
principally that the carrier party to the service contract woul d be
able to file the conplete, comrercial agreenent it had entered into
with the shipper party. The matter of a register was not
specifically considered for the internet-based system because that
system in contrast to the dial-up system would allow "free text"
and not require the nore rigidly formatted line itens of the dial-
up system For the internet-based system the principle was that
the filer would sinply transmt the contract as agreed to by the
parties and executed by them via the internet and into the

Comm ssion's database. In other words, whatever docunent the
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parties had signed would be identical to the docunment transmtted

to the Conmi ssion. All the "boilerplate" of such contracts would

be included in them thereby elimnating any necessity for a
"register” filing. Indeed, such "register" filings would appear to
i mpose additional burdens of multiple filings for what could now
easily be acconplished in a single filing.

Furthernore, the Commission is concerned that adopting
| anguage suggested by the three aforenentioned commenters may | ead
to situations in which shippers are party to service contracts
referring to boilerplate which is filed in a service contract
regi ster which the shipper nmay have never read, and to which it
woul d necessarily have no access fromthe Conm ssion after filing.
Therefore, the Comm ssion has added a caveat to the allowance for
cross-referencing material contained in a service contract
register: the material filed in the service contract register and
referred to in the service contract nust be available to the other
parties to the contract. Further, we wish to nmake it absolutely
clear that changes to boilerplate which affect service contracts
must be treated as anmendnents, and as such, subject to the nutua
agreenent of the parties. Such “registers” will only be avail able
in the dial-up system

Finally, because tariffs are published and w dely avail abl e,
cross-referencing to those publications in service contracts does

not appear to pose any new issues. The Conmi ssion notes,

t he
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therefore, that a tariff published pursuant to part 520 of the
Commission’s regulations will be considered "a publication wdely
avai l able and well known within the industry"” for the purposes of
cross-referencing in service contracts.

The Comm ssion therefore revises § 530.8(c) to clarify its
approach to cross-referencing, particularly references to "service
contract register” filings.

l. & 430.10 -- Cancellation
AAEI comments that § 530.10 directly contradicts section 13(f)

of Act as revised by OSRA.” AAEl asserts that § 530.10 inposes the

followng choice on parties to service contracts: that they
contenplate a shortfall (i.e. a failure to neet mninmm cargo
commtnents) with a |iquidated danmages provision or they wll be

subject to § 530.10(d), which states that further or continued
i npl ementation of the service contract is prohibited; and that the
cargo previously carried under it is to be re-rated at otherw se
applicable tariff rates. AAEI doubts the legality of this
provision, and asserts that it contradicts the "black and white
letter of the law in section 112(c)(3)" of OSRA AAEl furt her

states that the failure of a contract to include a |iquidated

7 Section 13(f) reads, in pertinent part,
Nei t her the Comm ssion nor any court shall order any
person to pay the difference between the anmount billed
and agreed upon in witing with a comon carrier or its
agent and the anount set forth in any tariff or service
contract by that common carrier for the transportation
servi ce provided.
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damages cl ause does not render the contract illusory. AAEl asks
the Conm ssion to consider whether it "nakes sense" for exanple, to

require the re-rating of 9,900 FEUs of cargo which has al ready been
shi pped when there has been a shortfall of only 100 FEUs in a
service contract commtnent for 10,000 FEUs. Finally, AAEl asserts
that the proper penalty for fraudulent msrepresentation by a
shipper is the inposition of nonetary penalties, not the re-rating
of previously carried cargo.
DuPont conments that the Comm ssion's proposed "sol ution

is worse than the original problemit sought to cure." DuPont at

5. DuPont, relying on its “vast experience in the field of

transportation contracting” asserts that "no matter how expert,

conpl ete and thorough negotiations are, the parties will inevitably
experience barriers to fulfilling all of their obligations."
DuPont at 5. Mandating re-rating, 1in situations in which the

parties in good faith cannot neet their contractual obligations and
elect to nutually termnate, is inappropriate in DuPont's
estimation.

DuPont therefore urges the Conmission to revise § 530.10(d)(2)
to make re-rating pernissible, but not mandatory, subject to
Commi ssi on order, and proposes the provision read as foll ows:

In the event of cancellation as defined in § 530.10(a)(3)

. (i) the cargo previously carried under the

contract . . . may, pursuant to order by the FMC based

upon its finding of a purposeful violation of applicable

regul ation, be re-rated according to the otherw se
applicable tariff provisions.

W
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This provision, DuPont asserts, would permt nore |enient treatnent

of the "unsophisticated, small, or first time shipper (or carrier)

rhaninirts

for its lack of foresight or experience" and re-rating would only

be inposed if the Commi ssion found an intent to defraud or avoid
conpl i ance. DuPont at 6.

AAEI appears to have msread both the Conmission's
suppl ementary information and the text of the IFR itself. The
suppl ementary information makes it clear that other provisions
(i.e. not only liquidated damages provisions) can ensure that the
service contract has a fall-back rate for shortfalls. 64 FR at
11204. The text of the regulation itself defines cancellation as

an event which is unanticipated by the service contract,

in liquidated danages or otherwise, and is due to the

failure of the shipper party to tender m nimum cargo as

set forth in the contract, unless such tender was nade

i npossible by an action of the <carrier party. §
530.10(a) (3) (emphasis added).

The regulation, rather than being a penalty provision, is a nethod
by which the "applicable rate" can be determined, and is invoked
only when the parties have chosen not to make other provisions.
DuPont's recommendation that the re-rating provision

subject to Conmm ssion order, not automatic, and optional for the
Conmmi ssion to inpose, may create uncertainty in the industry.
DuPont's comment indicates its belief that this requirenent is a
penal ty provision. Again, the requirenent in § 530.10 for re-
rating is only a last resort neans of determ ning the applicable

rate when the contract parties make no other provision and fail to

be
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amend the contract.
“Penaligzing” shippers for operating under unfiled service contracts

NI TL states that it is wunfair to "penalize" shippers for
violations of §§ 530.8(a) or 530.14(a) (which require that a
service contract or amendment be properly filed with the Conm ssion
before cargo moves under it) when they have no control over the
tinmeliness or nethod of such filing or ensuring that the filing is
not defective. NI TL asserts that shippers which tender cargo for
carriage under a service contract which they believe to have been
filed, should not be subject to such violations. Nl TL descri bes a
scenario in which an innocent shipper may have been told by its
carrier that the service contract has been filed, and then would be
subject to penalties for violation of Conmm ssion regulations. N TL
conplains that it is not clear what the consequences for a shipper
woul d be in such a case, and requests that the Conmi ssion clarify
that it will not hold a shipper liable for penalties and wll
protect the shipper fromre-rating in such a situation

DuPont expresses concern about shipper parties not receiving
i ndependent, witten confirmation of service contract and amendnent
filings, but facing re-rating or penalties, as well as |egal
defense costs for failure to file or inproper filing. To eliminate
this potential problem therefore, DuPont urges the Commission to
provi de shipper parties with witten (or electronic) notice when

service contracts or amendnents are filed or rejected within 5
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wor king days of the filing or rejection. Thi s approach, DuPont
suggests, would elimnate the potential for a recreation of the
notor carrier filed rate problem In the alternative, DuPont
proposes that shippers be held harm ess and permtted to carriage
pursuant to an otherwise valid contract which the carrier either
failed to file or failed to notify the shipper if rejected by the
Commi ssi on

There are several reasons why the Conmi ssion declines to adopt
DuPont’s suggestion either to hold shippers harmess from such
failures to file or to require that the Commssion send
confirmation of filing to the shipper as well as to the carrier.
First, the filing requirement has been part of the Act and
Conmi ssion regulation since 1984, and we are unaware of any shipper
havi ng been held to have violated section 10(a) (1) of the Act when
it had a reasonable belief that the carrier had duly filed the
service contract. Second, we note that shippers may require
confirmation of filing from their carrier as part of the
negoti ation process, if they wish to do so. Third, the shipper may
have some indication of whether or not a service contract has been
duly filed by verifying that the ET for that service contract has
been published by the carrier. Finally, wth respect to NITL’s
scenario, the Conm ssion's position can only be determned in the
course of proceedings with parties in interest arguing the facts

before an administrative law judge. W note only that while it is
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not the shipper party who has the obligation to file under
Conmmi ssion regulations, if it operates under an unfiled service
contract, it may violate section 10(a) (1) of the Act. That section
only applies to knowing and willful actions, however, rather than
a question of absolute liability, and would therefore not apply to
a shipper unknowingly victimzed by a carrier's failure to file.
Furthernore, there is nothing in the legislation which suggests
that the Conm ssion can imunize shippers from the assessnent of
civil penalties. However, under section 13(f), a shipper’
culpability is part of any consideration in an assessnent of civil
penal ti es.

In response to DuPont's coments, and as the Conmm ssion has
al ready discussed in the IFR section 13(f) would appear to protect
a shipper against a claimby a carrier for undercharges. 64 FR at
11204. The Comm ssion has already stated its position in the IFR
nanmely that section 13(f) does not operate to nullify section 10
requi rements; that the Act nust be read so that every section is

gi ven neaning and harnonizes wth the others;' that section 13(f)

8 As stated in Sutherland on Statutorv Construction at § 46.05
at 103:
A statute is passed as a whole and not in parts or
sections and is aninmated by one general purpose and
intent. Consequently, each part or section should be
construed in connection wth every other part or
section so as to produce a harnoni ous whol e. Thus, it
is not proper to confine interpretation to the one
section to be construed.
The Comm ssion nust "strive to inplenent the policy of the
| egi sl ature and harnonize all provisions of the statute." Id. at

1 4
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should not be interpreted so as to make service contracts illusory,
or allow parties to take advantage of service contract rates
wi t hout being bound to a contract;’ and that the Conm ssion's
provi si ons for maxi mum flexibility (e.dq., amendnent s,
contingencies, and |iquidated damages) are adequate nmethods by
which the parties may avoid the application of § 530.10 and protect
their commercial interests. Therefore, the Conm ssion makes no
revision to this section and adopts it as final as it appeared in
the I FR
J. § 530.12 -- Publication

P&O, ETM OCWG and CENSA comment that the IFR is unclear as to
whet her the statenments of essential terns of service contracts
(hereinafter “ETs”), currently required to be filed in the ATFI
system wll remain adequate for conpliance with § 530.12 after My
1, 1999. ETM urges that the publication of ETs in ATFl be

sufficient for publication under the new regul ations, and further

104.

® Section 10(b) (1) reads, in pertinent part:
No comon carrier . . . may allow any person to obtain
transportation for property at less than the rates or
charges established by the carrier inits . . . service
contract by neans of . . . any other unjust or unfair
devi ce or neans;
(2) provide service in the liner trade that - - (A

is not in accordance with the rates, charges,
classifications, rules, and practices contained in a .
. . service contract entered into under section 8 of
this Act
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that such ETs not be required to be "re-published" in a new private

system.

ETM argues that ETs of service contracts effective prior to

May 1, 1999 were filed in ATFI for two reasons: to neet the filing

requirements of the Act and to allow for public notice of the

eligibility period for "me-too" shippers. As for the "ne-too"

aspect of the publication, P& and ETM assert that because no

further "ne-too" eligibility is required after the end of the

eligibility period, and because the ETs are available to interested

parties (presumably in the then-historical ATFI system), to require

the re-publishing of such ETs would provide no benefit

to anyone

and woul d inpose a substantial burden on carriers. ETM appears to

assert that service contracts filed effective prior to May 1, 1999

may have an eligibility period which runs beyond May 1, 1999, and

that this may be a problem for simlarly situated shippers

accessing the privately maintained Carrier Automated Tariff Systens

("CATS") pursuant to Conm ssion regulations at part 520 after My

1, rather than ATFI.

Further, ETM argues, requiring such re-publication would be

duplicative and burdensone; the FMC staff would be inundated wth

review ng re-published ETs as well as new ETs and determ ni ng which

publication required a sinultaneous filing and which did not. ETM

also argues that the filing requirenents of OSRA are net if service

contracts effective prior to May 1, 1999 are electronically filed
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by use of ATFlI, and, therefore, further filing or re-publication of
either ETs or the service contracts thenselves should not be
required. ETM proposes that the Conmm ssion issue the follow ng
guidelines for the transition period:

1. Except for anended service contracts, all service
contracts with an effective date prior to May 1, 1999 and
with an eligibility period that expires no l|ater than
April 3Q, 1999, shall not require re-publication of
essential terns or re-filing of the contract on or after
May 1, 1999;

2. Anended service contracts with an effective date
prior to May 1, 1999 and with an eligibility period that
expires no later than April 30, 1999 shall not require
re-publication of essential terms or re-filing of the
contract on or after May 1, 1999;

3. Anended service contracts with an effective date
prior to May 1, 1999 but with an eligibility period that
expires no later than April 30, 1999 shall not be re-
filed but the essential terns are to be re-published in
the Carrier's Automated Tariff System and reference to
the eligibility period should be stated in the duration
cl ause;

4, Al'l service contract amendnents with an effective
date of May 1 or later shall be filed in accordance with
the provisions of 46 CFR part 530 and the essential terns
shall be re-published in the Carrier's Autonated Tariff
System

CENSA al so asserts that requiring the re-publication of ETs of
"carry over" service contracts will not benefit the carriers, their
customers or the Comm ssion. CENSA points out that many service
contracts will continue. P&O, CENSA and OCW5 urge the Comm ssion
to grant a blanket exenption from such republication; or in the
alternative, give carriers and conferences a period of time over
which to re-publish these ETs in their CATS.

P& agrees with CENSA and ETM that ETs previously published in

P e
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ATFI should not be required to be republished in CATS by My 1,
1999, because there is little regulatory purpose in such a
requirement and because republication is tine-consuming and
expensive.'® Furthernore, P&O argues, republication wll create

confusi on because new service contract nunbers will have to be

assigned to such re-published ETs. P& suggests the Conmi ssion

grant a blanket exenption, or alternatively that it extend the tine
for republication to the date of amendment of the ETs or October 1,
1999, whi chever comes first.

OCW5 al so comments that existing service contract ETs, which
are published in the Commssion's ATFI system should not be
required to be published again in a private tariff publication

after May 1, 1999. OCWG asserts that it represents carriers which

collectively will have thousands of service contracts which would
be affected by such a requirenent. Such republication, OCWG
asserts, would be burdensone and will have no little or no benefit
because there will be no right to "ne-too" after May 1. Instead of

requiring republication as of May 1, OCWs contends, the Conm ssion
should require ETs for contracts in effect prior to May 1 be
republished the first time the contract is anended after May 1, or
by Cctober 1, whichever is later.
1. HEigibility for “Me-Tooing”

First, with regard to eligibility periods for "ne-too" rights,

% P&O comments that it will have 350 such service contracts.
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it is clear that OSRA conpletely elimnates "me-tooing" of service
contracts. OSRA is effective May 1, 1999, and therefore, no
shi pper can assert "nme-too" rights after May 1, 1999, regardless of
what the eligibility period of the service contract may have been
under the Act prior to OSRA’s effective date.

2. Acacessability to and Miintenance of ATF

Second, regarding accessability and content in the ATF

dat abase, the Commi ssion reiterates that it will maintain ATFlI for
hi storical information only, and access to ATFI will continue as it

has been done in the past, by registration, log on and password.

ATFl w Il beconme exclusively historical on April 30, 1999, as
filers will cease to have the ability to file and anend ETs, but
Wil continue to be able to retrieve them

3. Republication

OSRA requires that "when a service contract is filed
confidentially wth the Commssion, a concise statenent of
essential terms . . . shall be published and nade available to the
general public in tariff format." Section 8(c)(3). The Conmm ssion
has determned that the sinplest and |east burdensone way for
filers to conply with this requirenent of the Act is to require
publication of ETs as part of the privately published tariff
syst ens. This publication requirenment ensures that the shipping
public has access to certain very general information on service

contracts filed with the Conmm ssion. However , for service
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contracts currently in effect, ETs of such service contracts may
not be as readily accessible to the extent that they are still in
the ATFI system  Allowing currently effective service contracts'

ETs to appear in tw places (i.e. the ATFI historical database and

the active CATS publication) may add a degree of conplexity for
those seeking access to the ETs, but any confusion would be
mnimal, especially as conpared to the cost and burden on the
filers if republication were required.

Ther ef ore, the Conmssion wll not require that ETs for
service contracts previously filed in the ATFI system but which
continue in effect after May 1, be published in the CATS system
However, the Conm ssion w shes to nmake it clear that pre-My 1
service contracts which are anended after May 1 wll require
republication of ETs as soon as possible after the filing of the
amendnent (comporting with the requirement of § 530.12(qg))
regardl ess of whether or not the four essential terns are affected
by the anmendnent.

K.~ Arendnent filing

Al t hough the Comm ssion received no formal comment on this
matter, several informal inquiries have indicated that filers need
further guidance as to how pre-May 1 service contracts are to be
anended after My 1. The internet filing systemw |l not require
the re-filing of the original service contract. The dial-up

system however, wll require that the filer re-file a restatenent
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of the service contract. This is due to the fact that the dial-up
system requires a data file wth which anendnments nust be
associ ated; amendnments may not stand on their own. In the dial-up
system all reissued service contracts will be required to:
(1) have a current effective date which is no earlier than the
system assigned filing date (Appendix to Part 530, section II. H
2);
(2) enploy an anendnent code of "I" and an anendnent nunber of
"nul " or "0" (§ 530.10(b)(2) and Appendix to Part 530, section II
D.)s
(3) contain all twelve mandatory terns and the exact termtitles
(Appendi x to Part 530, section |IV. (Format Requirenents));
(4) reflect the latest version of each mandatory term optiona
term and any Register Rules for each pre-OSRA term and rule; and
(5) state at term 12 that the service contract was "reissued" and
cross-reference the FMC File Nunber of the pre-OSRA filing of the
ET filing(s) in ATFI.
L. §530.12 (c) -- Miltiple carrier party contracts-publication of
ETs

CENSA characterizes § 530.12(c) as giving multiple carrier
parties the option of publishing either in their individual tariffs
or in a conference tariff, which CENSA asserts is "logical and
reasonabl e." CENSA believes, however, that the rule's |anguage is

contradicted by the |anguage of the supplenentary information,
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which requires that "essential ternms of an individual service
contract entered into by nultiple carrier parties to a conference
must be filed in the conference tariff.” CENSA wurges the
Conmmi ssion to revise the supplenentary information to confirmthat
carriers wuld have an option of where to publish the ETs of a
multi-carrier contract. CENSA asserts that this flexibility would
not hinder the Comm ssion's ability to carry out its regulatory
responsi bilities.

OCWG urges the Commission to revise § 530.12 (c) as follows:

(c) Location. The statement of essential terms shall be

published in an automated tariff publication in

accordance wth 520.12(c) (1) through (4 and in
conformance with the format requirenents set forth in

part 520 of this chapter. The statenment of essenti al
terns may be published in the follow ng | ocations:

(1) Conference service contracts. In the conference
tariff(s).

(2) I ndi vidual service contracts. In the carrier's
i ndi vi dual tariff publication or in the tariff

publication of a conference of which the carrier is a
menber, at the carrier's option

(3) Multi-partv contracts. For a multi-party individual
service contract entered into pursuant to the authority
of a conference agreenent, in each of the participating
carriers' individual tariff publications or in the tariff
publication of the conference, at the carriers' option.
(4) All other service contracts. In the individua
tariffs of the participating carrier(s).

The foregoing | anguage, OCWG asserts, would increase carrier
flexibility by giving the nenbers of a conference the choice of
where to publish. It would also, OCWs asserts, make clear that
i ndi vidual carrier menbers of conferences nmay have their own tariff

in which they may publish ETs even if they participate in a
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conference rate tariff. OCWs argues that this may be necessary to
comply with the |egal requirenents of other jurisdictions,
particularly those of the European Union. G@ving carriers these

options, OCWG argues, would not inhibit or discourage individual
contracting, nor would it conplicate the Conm ssion's conpliance
noni t ori ng. ETs bel onging to carriers/conferences and
i ndi vi dual / agreenent service contracts but published in the sane
tariff, OCWG asserts, wll be easily distinguished because the ET
must contain the FMC agreenent nunber for conference and non-
conference agreenent service contracts. OCW5 al so conpl ai ns that
al lowing agents to file, but restricting who the carrier party may
appoint to publish "makes little sense.” OCWs at 8. They argue
that because carriers are "very unlikely to permt anyone other
than their enployees or their tariff publisher to access their
tariff publication," the approach of the IFR "effectively prohibits
carriers fromusing an agreenent secretariat to publish the ETs of
their individual service contracts.” OCW at 8.

W agree wWith CENSA that there appear to be conflicting
approaches to publishing between the text of the rule itself and
t he | anguage of the supplenentary infornmation. The suppl enentary
i nformation included a discussion of the conpeting interests behind
the publication requirenent for nultiple carrier service contracts:
on the one hand avoi ding confusion to the public and ensuring that

ETs can be |located by the public, and on the other, mnimzing the
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burden on the publishing carriers. 64 FRat 111200-201.

Despite OCWG’s and CENSA’s argunments regarding flexibility for
publication of multi-party ETs, however, the Conm ssion has revised
t he | anguage of the regulation to nake it clear that conference ETs
must appear with the conference tariff; individual ETs nust appear
with the individual tariff; and non-conference agreenent ETs nust
appear with each of the individual carriers' tariffs. Where non-
conference agreenent or conference ETs nay appear is not optional
Wile allowing such options would give carriers "increased
flexibility," we are not persuaded that doing so has the sane
inmplications as those for filing of confidential terns, and
therefore it appears not to be particularly relevant whether or not
it is "entirely consistent with the approach the Conm ssion has
taken with respect to the filing of service contracts.” OCWG at 8.

OSRA clearly distinguishes filing from publication. The
publication of ETs is required in order that the information is
reasonably available to the public. If the Commi ssion were to
all ow the option suggested by these comments, the public may only
with significant difficulty ever be able to find non-conference
agreenent ETs or conference ETs. This would not appear consistent
with the statutory requirement that the ETs be "nmade available to
the public.”

The Commission has already determned that having ETs

publ i shed alongside the carrier party's CATS is the sinplest and
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| east duplicative approach to such publication. As the Comm ssion
stated in the IFR the statenent of essential terns of

[iIndividual carrier service contracts are to be

publ i shed al ongside that carrier's tariff matter .

Multi-party service contracts entered into under the

authority of a conference nust be published al ongside the

conference tariff, and not in the individual menber's

tariff . . . . For service contracts jointly entered

into by nultiple parties of a non-conference agreenent,

the publication of the statenent of essential ternms wll

be published as for individual service contracts [i.e. in

each of the individual carrier's tariffs] but note nust

be made of the rel evant FMC-desi gnated Agreenent nunber.
64 FR at 11200- 201.

For i ndependent individual service contracts entered into by
a conference nenber, therefore, ETs nust be published with the
i ndi vi dual carrier's tariff publication, and not wth the
conference's tariff. As the Commission previously found,
“[a]llowing such would lead to public confusion.” 64 FR at 11201.
For multi-party service contracts, the |IFR appears to allow non-
conference agreenents a choice as to where their ETs could be
published (i.e. in a conference's tariff or in an individual
tariff). The language of § 530.12(c) (2)is revised to clarify that
for non-conference agreenent service contracts, the ETs mnust be
published in each of the individual participating carriers'
tariffs, noting the FMC-assigned agreenment nunber pursuant to which
the service contract is entered.

CENSA alternatively asserts that the Conm ssion should permt

non-conference agreenents to "create a tariff in which the ETs of
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the service contracts of its nenbers nay be published either by
thenselves in their own tariffs, or through an agreenent
secretariat created for that purpose.” CENSA at 2. Such an
approach, CENSA argues, would neither hinder individual contracting
nor conprom se the confidentiality of contract terms. Furthernore,

CENSA comments, such an approach could enhance the Conm ssion's
ability to determine the level of contracting taking place pursuant
to a non-conference agreenent, because the ETs would all be
published in a single tariff.

Al'l owi ng non-conference agreenents to publish tariffs may be
conveni ent; however, sections 3(7) and 8(a) of the Act reserve the
ability to publish a tariff solely for "carriers and conferences."
Non- conf erence agreenents are precluded from publishing tariffs by
the statute. If the IFR’s approach to the publication of ETs for
non-conference agreenents or for individual carrier nmenbers of
conferences becones overly burdensone or confusing to the public,
and another approach is therefore warranted, the Conm ssion nmay
then revise the regulations to address such concerns. Bef ore
having had experience with the practices of the industry and the
concerns of the public, however, it appears to be nore prudent to
| eave this approach in place. Therefore, the Conm ssion has
revised the | anguage of § 530.12(c) (2) to clarify with which tariff
system multiple carrier service contracts nmust be filed and to

correct a nunbering error which appeared in the IFR
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Al t hough the Commi ssion received no formal comments on the
provi sion, there has been informal inquiry about the neaning of the
provision of § 530.12 which requires that ETs "be published as a
separate part in the filer's automated tariff publication
conformng to the format requirenments of part 520 of this chapter.”
As this language was nerely intended to indicate that ETs be
located in the carrier's automated tariff system the Comm ssion
has del eted the phrase "conformng to the format requirenents of
part 520 of this chapter,” and to change the term "publication” to
"system" The bal ance of the paragraph adequately indicates that
ETs must be published in the carrier's automated tariff system
Therefore, § 530.12(c) is revised to address both the issues
concerning multiple carrier party service contract filing and
format requirenents.
M & 530.13 -- Exceptions and Exenptions

USPS urges the Conm ssion to continue a specific exenption to
the requirenents of this part for the transportation of rmail
between the United States and foreign countries. USPS reconmends
that § 530.13(a) be revised to include an exenption to the
requirements of the regulation for mail. USPS points out that mail
had been granted an exenption in 1976 (Docket No. 75-41, June 22,
1976) to the tariff filing requirenents and further argues that

this exenption should be carried forward for service contract
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filing as well. Nor, USPS asserts, did the order find that such
an exenption would deprive the shipping public of a nmeans for
determning the rates for the carriage of mail, because, wth
respect to mail, there is no "shipping public" other than foreign
governments which set the rates applicable to the transportation of
their mail. Finally, USPS notes that the 1976 exenption order
recogni zed that under 39 U S.C. § 5005(b) (3), USPS contracts for
the carriage of nmail are available for inspection by the genera
publi c.

USPS cites 46 CFR § 514.3(b)(2) of the Commi ssion's forner

regul ations to support its proposition that service contracts for

the carriage of mail in the U S -foreign trade are exenpt from both

tariff and service contract filing requirenents. Under current
practice, furthernore, carriers under contract with the USPS do not
file their service contracts with the Conm ssion. USPS argues that
there is nothing contained in OSRA which would require a change
fromcurrent practice. For the foregoing reasons, therefore, USPS
urges the Conm ssion to carry forward the exenption for mail to the

Conmi ssion's regulation on service contracts.'?

"1n that order the Comm ssion found that, while it nay nove in
foreign commerce, mail is not a US. export or an item of trade

between countries, and thus it is apparent that the exenption
woul d not be detrinental to the comrerce of the United States.

2.USPS also argues that the current regulations, 46 CFR §
514.3(b)(2) indicate that the Comm ssion recognizes that mail
transportation is exenpt fromthe Act itself, as well as fromjts
i npl ementing regul ati ons. Further, USPS argues, the Posta

£ g

TR - rleh L T s



_53._

USPS  conmment was the only comment regarding section 16
exenptions the Conm ssion received, with the exception of the
Househol d Goods Forwarders Association of Anerica' s comments to the
proposed rule. USPS did not comment on the NPR, and the Conmm ssion
did not consider in the |IFR whether exenptions which had appeared
in the conmbined tariff and service contract part of the
Commission's forner regulations (part 514) would continue to have
appl i cation.

The Conmi ssion's regulations on tariffs and service contracts
were originally contained in separate parts of the CFR
Subsequent |y, however, when the ATFI filing system was adopted to
accept ETs, the Conm ssion conbined its service contract and tariff
regulations into one part. As USPS' comment has brought to the
Conmi ssion's attention that it had inadvertently failed to consider
in the IFR the extension of certain exenptions which had been
contained in the conbined tariffs/service contract rule, the
Conm ssion wll carry forward the section 16 exenptions the
Conmmi ssi on had previously granted and which have rel evance for the
service contract filing requirenments of this part. The Conmi ssion

has therefore revised § 530.13 to include the rel evant Comni ssi on

Reor gani zati on Act not only preenpts the application of the
Shipping Act to mail transportation, but further exenpts nai
transportation by the USPS from all other federal contract |aws
except those listed in 39 US. C § 410(b). 39 US C § 5001 et
seg. Finally, USPS contends, mail is not cargo, and for that
reason the Conmi ssion's requirements do not apply to contracts
for its nmovenent.
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exenptions, and further to indicate that ternms not particularly
defined in this section will have the sanme neaning they have as
defined by the Act itself or by 46 CFR part 520 (Carrier Automated
Tariff Systens).

As the Comm ssion previously noted in the IFR which it now
confirns as final, it has received approval from the Ofice of
Managenent and Budget for this collection of information pursuant
to the Paperwork Reduction Act of 1995, as anmended. Al so as noted
in the IFR in accordance with that Act, agencies are required to
display a currently valid control nunber. The valid control nunber

for this collection of information is 3072-0065. 64 FR 11206.

Li of subiects for 4 R par 14 an
Frei ght, Maritinme carriers, Reporting and r ecor dkeepi ng
requirenments

Accordingly, the interimfinal rule anending 46 CFR part 530
whi ch was published at 64 FR 11185-215 on March 8, 1999, is adopted
as a final rule wth the foll ow ng changes:
PART 530 -- SERVI CE CONTRACTS SUBJECT TO THE SHI PPI NG ACT OF 1984
1. The authority citation for part 530 continues to read as
fol | ows:
Aut hori ty: 46 U.S.C App. 1704, 1705, as anended by Pub. L. 105-
258, 112 Stat. 1902

2. Amend § 530.3 by revising paragraph (m to read as follows:
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§ 530.3 Definitions

* * % *
*

(m Motor vehicle neans a wheel ed vehicl e whose primary purpose is

ordinarily the non-conmercial transportation of passengers,
including an autonobile, pickup truck, minivan or sport utility

vehi cl e.

3. Amrend § 530.8 by revising paragraph (c) and addi ng paragraph
(e) to read as follows:

§ 530.8 Service contracts.

* %
***

(c) Certaintv of ternms. The terns described in paragraph (b) of

this section nmay not:

(1) be uncertain, vague or anbi guous;

(2) nake reference to terns not explicitly contained in the service
contract itself unless:

(i) those terns are contained in a publication wdely available to
the public and well known within the industry; or

(i) those terns are contained in a service contract register
filing duly filed in the Commssion's dial-up filing system and are
available to all parties to the service contract. Service contract
register filings are subject to the sane requirenents of this part

as service contracts and amendnents.
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* ok ok Kk %

(e) Exception in case of malfunction of Comm ssion filing svstem

(1) In the event that the Commission's filing systens are not
functioning and cannot receive service contract filings for twenty-
four (24) continuous hours or nore, affected parties wll not be
subject to the requirenents of §§ 530.8(a) and 530.14(a) that a
service contract be filed before cargo is shipped under it.

(2) However, service contracts which go into effect before they
are filed, pursuant to paragraph (e)(l) of this section, nust be
filed within twenty-four (24) hours of the Commssion's filing
systens' return to service.

(3) Failure to file a service contract that goes into effect
before it is filed, pursuant to paragraph (e)(l) of this section
within twenty-four (24) hours of the Commission's filing systens'
return to service will be considered a violation of Conm ssion

regul ati ons.

4, Amend § 530.10 by revising subparagraph (d)(l) to correct a
citation error to read as foll ows:
1 n n [r ion_an ncel | ion.

* * % * %

(d) Cancellation. (1) An account may be adjusted for events and

damages covered by the service contract. This shall include

adj ust nent necessitated by either liability for |iquidated damages
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appearing in the service contract as filed with the Conm ssion
under § 530.8(b)(7), or the occurrence of an event described bel ow

in paragraph (d)(2) of this section.

* * * * *

5. Amend § 530.12 by revising paragraphs (c), (d), (e), (f), (g)
and (h) to read as foll ows:

§ 530.12 Publication.

*****

(c) Location. (1) Cenerallv. The statenent of essential terns

shall be published as a separate part of the individual carrier's
automated tariff system

(2) Multi-party service contracts. For service contracts in which

nore than one carrier participates or is eligible to participate,
the statenment of essential terns shall be published:

(i) if the service contract is entered into under the authority of
a conference agreenent, then in that conference's automated tariff
system

(i) if the service contract is entered into under the authority
of a non-conference agreement, then in each of the participating or
eligible-to-participate carriers' i ndi vidual automated tariff
systems, clearly indicating the relevant FMC assigned agreenent
nunber .

(d) References. The statenent of essential terns shall contain a
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reference to the "SC Nunber" as described in §530.8(d) (1).

(e) Ternms. (1) The publication of the statenment of essential terns
shall accurately reflect the ternms as filed confidentially wth the

Conmi ssi on
(2) If any of the published essential terns include information not
required to be filed with the Conm ssion but filed voluntarily, the

statenent of essential terns shall so note.

(f) Aaents. Conmon carriers, conferences, or agreenents nay use

agents to neet their publication requirenments under this part.

(g) Conmission listing. The Comm ssion will publish on its website,

www.fmc.gov, a listing of the locations of all service contract

essential ternms publications.

(h)_Updatina statenents of essential terns. To ensure that the

information contained in a published statenment of essential terns
is current and accurate, the statenent of essential terns
publication shall include a promnent notice indicating the date of
its nost recent publication or revision. Wen the published
statement of essential ternms is affected by filed anmendnents,

corrections, or cancellations, the current terns shall be changed
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and published as soon as possible in the relevant statenent of

essential terns.

6. Amend § 530.13 by revising it to read as foll ows:

§ 530. 13. Exceptions _and exenptions.

(a) Statutorv exceptions. Service contracts for the novenent of

the following, as defined in section 3 of the Act, § 530.3 or §
520.1 of part 520 of this chapter, are excepted by section 8(c) of
the Act from the requirenments of that section, and are therefore
not subject to the requirenments of this part:

(1) bulk cargo

(2) forest products;

(3) recycled netal scrap;

(4) new assenbl ed notor vehicles; and

(5) waste paper or paper waste.

(b) Conmi ssion exenptions. Exenptions from the requirenments of

this part are governed by section 16 of the Act and Rule 67 of the
Commission's Rules of Practice and Procedure, § 502.67 of this
chapter. The following cormmodities and/ or services are exenpt from
the requirenents of this part:

(1) Mail in foreign commerce. Transportation of nmil between the

United States and foreign countries.

(2) Department of Defense cargo. Transportation of U. S. Departnent

of Defense cargo noving in foreign conmerce under terns and
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conditions negotiated and approved by the MIlitary Transportation
Managenment Conmand and published in a universal service contract.
An exact copy of the universal service contract, including any
amendnents thereto, shall be filed wth the Comm ssion as soon as
it,becomes avail abl e.

(c) lnclusion of excepted or exenpted matter

(1) The Commission will not accept for filing service contracts
whi ch exclusively concern the comobdities or services listed in
paragraphs (a) or (b) of this section

(2) Service contracts filed with the Conm ssion nmay include the
commodities or services listed in paragraphs (a) or (b) of this
section oniy if:

(i) there is a tariff of general applicability for the
transportation, which contains a specific commodity rate for the
comodity or service in question; or

(ii) the service contract itself sets forth a rate or charge which
will be applied if the contract is canceled, as defined in
§530.10(a) (3) .

(d) Waiver. Upon filing a service contract pursuant to paragraph
(c) of this section, the service contract shall be subject to the

sane requirenments as those for service contracts generally.

7. Amend Appendix A to part 530 by revising the introductory text,

paragraph A under the heading REG STRATION, LOG- ON | D AND PASSWORD
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and by adding paragraph D under the same heading to read as

foll ows:
APPENDI X A - - I NSTRUCTIONS FOR THE FI LI NG OF SERVI CE CONTRACTS

Service contracts shall be filed in accordance with one of the
nmet hods described in this Appendix, at the filer's option.
Carriers, conferences, and agreenments nmay only be registered to
file in one system at a particular tine. Publ i shers may be
registered in both systens, but nust file each carrier, conference
or agreenent service contracts into only one system
. REG STRATION, LOG ON I D AND PASSWORD.

A To register for filing, a carrier, conference, agreenent
or publisher nust submt the Service Contract Registration Form
(Form FMC-83) to BTCL. A separate Service Contract Registration
Form is required for each individual that wll file service
contracts. However, each organization certified prior to My 1,
1999 to perform batch filing of Essential Terms Publications in the
Conm ssion's former Automated Tariff Filing Information ("ATFI")
system will be issued a new |og-on ID and password for access to
file service contracts. Filers who wish a third party (publisher)
to file their service contracts must so indicate on Form FMC 83.
Authority for organizational filing can be transferred by
submtting an anmended registration form requesting the assignnent
of a new |log-on ID and password. The original log-on ID will be

cancel ed when a replacenent log-on ID is issued.

* * *x % *

D A carrier, conference, or agreenent my be registered to

| TR L 1

kil
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file its service contracts in only one of the Commssion's filing
systems at any given time. A publisher which files on behal f of
many carriers, conferences or agreenents may be registered to file
into both systems sinmultaneously, however, each of its clients'
service contracts nust be filed in only one system For exanpl e,
a publisher who files for carrier X and conference Y may file al
of carrier X's service contracts into the option 1 (internet-based)
filing system, and all of conference Y's service contracts into the
option 2 (dial-up) filing system but cannot file some of carrier
X' s service contracts in the option 1 filing system and sone of

carrier X's service contracts in the option 2 filing system

By the Comm ssion.

P _—
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Bryant anBraklé
Secretary
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FEDERAL MARITIME COMMISSION
46 CFR Ch. IV
Unified Regulatory Agenda

AGency: Federal Maritime Commission.
AcTioN: Semiannual regulatory agenda.

SUMMARY: Pursuant to section 4(b) of
E.O. 12886 and theRegulatory
Flexibility Act (5 U.S.C. 60! et seq.), the
Commission anticipites having under
consideration, durfng the period from
April 1, 1999, to March 31, 2606,
actions in the area# listed below.

FOR FURTHER INFORMATION CONTACT: For
further information concerning

Commission rulemaking proceedings or
the status of any matter listed below,
contact: Bryant L. VanBrakle, Secretary,
800 North Capitol Street NW.,
Washington, DC 20573, (202) 523-5725.

SUPPLEMENTARY INFORMATION: Section
602 of the Regulatory Flexibility Act (5
U.S.C. 602) requires the publication of
an agenda of items for which regulatory
agencies may propose or promulgate a
rule which is likely to have a significant
economic impact on a substantial
number of small entities. Section 4(b) of
Executive Order 12866 also requires
agencies to publish a regulatory agenda.
The agendas include information on
regulatory activities being conducted or

Final Rule Stage

reviewed during the succeeding 12
months by the Commission.

The following is the Commission’s
unified regulatory agenda. The ageada
does not necessarily include all
petitions for rulemakings which are
under staff review.

In addition, the Commission
maintains a compilation of the status of
pending rulemaking proceedings and a
listing of rules that have become final
since the publication of the most recent
regulatory agenda. This will be made
available to the public, including the
press and interested persons.

Bryant L. VanBrakle,
Secretary

Regulation
Sﬁgrt:%r;e Title Identifier
Number
4281 Licensing, Financial Responsibility Requrrements, and General Duties for Ocean Transportation Intermediaries
(DocketNo. 98-28)......... .. ... . . . e s 3072-AC06
4282 Carrier Automated Tariff Systems (Docket No 98 29) ..... 3072-AC07
4283 Service Contracts Subject to the Shipping Act of 1984 (Docket No 98-30) 3072-AL08
Long-Term Actions
Sguerse Coguger
umber Number
4284 Coloading Practices and Possible Section 16 Exemptton for Coloading (Docket Nos. 93-22 and 94-26) . . . .. . 3072-AB75
4285 Financial Responsibility Requrrements for Nonperformance of Transporfatron and Inquiry Into Alternative Forms
(Docket No. 94-06, Further Notice of Proposed Rulemaking) L 3072-AB80
4286 Port Restrictions and Requirements in the United States/Japan Trade (Docket No 96- 20) 3072-AB97
Completed Actions
Regulafion
Sﬁqu%"ce Title Identifier
umber Number
4287 Inquiry Into Automated Tanff Fiing Systems as Proposed by the Pending Ocean Shlpplng Reform Act of 1998
(Docket N0, 98-10) . . ............ . .. o 3072-AC00
4288 Miscellaneous Amendments to Rules of Practlce and Procedure (Docket No 98-21) 3072-AC02
4289 Amendments to Regulations Governing Restrictive Foreign Shipping Practices and New Regulatnons Governlng
Control&d Carders (Decket No. 98-25) . ... ... oL oo 3072-AC03
4290 Ocean Common Cafrier and Manne Terminal Operator Agreements Subject to the Sh|ppmg Act of 1984 (Docket
No. 98-26) ....... ... ... ....... 3072-AC04
4291 Marlne Termlnal Operator Schedules (Docket No 98 -27) . 3072-AC05
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Final Rule Stig%

4281. o LICENSING, PINANGIAL
RESPONSIBILITY REQUIREMENTS,
AND GENERAL:DYTHES OCEAN

TRANSPORTAMON INTERMEDIARIES
(DOCKET NO. $8-28)

Priorlty: Substantive, Nonsignificant

Legal Authoritys 5 USC 533; 21 USC
862; 31 USC 9701; 46 USC appl 702;
46 USCapp 170%; 46 USC agp 1709
t01710; 46 USCapp 1712; 4B USC app
1714; 46 USCapp1716; 46 USC app
1718

CFR Citation: 48 CFR510;46 CFR 515;
46 CFR583

Legal Deadline: Final, Statutory, March
1, 1999.

Abstract: The FMC proposes to add
new regulations establishing licensing
and financial regponsibility
requirements for‘ocean tramsportation
intermediaries (6TIs) in accogdance
with the Shippimg Act of 1984, as
modified by the Ocean Shipping
Reform Act of 1998 and the Coast
Guard Authorization Act of 1898. The
rule proposes a s§iding-scale bond
amount for diffegent categorias of OTIs,
establishes certain requirements for
making claims against & sutety,
specifies what wll*be #acludgd in the
term ““transportation-related activities”
that are covered by a bead, anad solicits
views on differemit options for what
would qualify for OTI eperations “in
the United States.”” This latteg point is
relevant since only OTIs in the U.S.
must be licensed.

Timetable:
Action Date FR Cite
NPRM 12/22/98 83 FR 70710
NPRM Comment 01/21/99
Period End ,
Final Rule and interira 03/08/98 64 FR 1 1156
Final Rule
Comments on Interim 03/23/99
Rule Due
Final Action 04/00/99

Final Action Effectiva” 05/08/99

Regulatory Flexilility Analysis
Required: Yes

Small Entitles Atfectad: Businesses
Government Levdls Affected: None

Agency Contact: Austin L. Schmitt,
Director, Bureau &f Tariffs,

Certification, and Licensing, Federal

Maritime Commisgion, 800 North

Capitol Street NW., Washington, DC

20573

Phone: 202 523-5796

Fax. 202 523-5830
Email: austins@fmc.gov

RIN: 3072—-AC06

4282. . CARRIER AUTOMATED
TARIFF SYSTEMS (DOCKET NO. 98-

29)
Priority: Substantive, Nonsignificant

Legal Authority: 5 USC 553; 46 USC
app 1701 to1702; 46 USC app 1707
t0 1709; 46 USCapp 1712; 46 USC app
1716; PL105-258; PL105-383, sec424

CFR Citatton: 46 CFR514; 46 CFR 520

Legal Deadline: Final, Statutory, March
1, 1999.

Abstract: The FMC proposes to add
new regulations establishing the
requirements for carrier automated
tariff systems in accordance with the
Shipping Act of 1984, as modified by
the Ocean Shipping Reform Act of 1998
and the Coast Guard Authorization Act
of 1998. The rule sets forth the
requirements for publishing automated
tariff systems that are accurate and
accessible. At the same time, the FMC
is repealing its current rules regarding
tariffs and service contracts.

Timetable:
Action Date FR Cite
NPRM 12/21/98 63 FR 70368

Correction to
Proposed Rule
NPRM Comment
Penod End
Final Rule and Interim 03/08/99 64 FR 11218
Final Rule
Comments on Interim 03/23/99
Final Rule Due
Final Action
Final Action Effective

01/15/99 64 FR 2615

01/20/99

04/00/99
05/00/99

Regulatory Flexibility Analysis
Required: No

Government Levels Affected: None

Agency Contact: Austin L. Schmitt,
Director, Bureau of Tariffs,
Certification, and Licensing, Federal
Maritime Commission, 800 North
Capitol Street NW., Washington, DC
20573

Phone: 202 523-5796

Fax: 202 523-5830

Email: austins@fmc.gov

RIN: 3072-ACo07

4283.. SERVICE CONTRACTS. <
SUBJECT TO THE SHIPPING ACT QF £
1984 (DOCKET NO. 98-30)

Priority: Substantive, Nonsignifieant

Legal Authority: 46 USC app1704 to
1705; PL 105-258

CFR Citation: 46 CFR514; 46 CFR530 :

Legal Deadline: Final, Statutory, March :
1, 1999.

Abstract: The FMC proposes to revise
its regulations governing service
contracts between shippers and ¢cean
common carriers to reflect changes
made to the Shipping Act of 1984 (1984
Act), as modified by the Ocean
Shipping Reform Act of 1998 and the
Coast Guard Authorization Act of 1998.
Specifically, the FMC proposes to
revise its regulations implementipg
section 8(c} of the 1984 Act and ¢reate
a new regulation which would ggvern
only service contract filings. The FME -
proposes to establish new rules for i
service contract filing and essen; ‘
terms publication, revise its re tions :
to include the newly permitted
agreement and multiple shipper-party
service contracts, and make other
conforming changes. The FMC is also
proposing an electronic filing system
for service contracts, which is m&nded
to reduce the filing burden on patties :
and accommodate the efficient
processing and review of what is
predicted to be a large number of-filed
contracts.
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Timetable:
Action Date FR.Cite
NPRM 12/23/98 6 3 FR71062
NPRM Comment 01/22/99

Period End

Interim Final Rule 03/08/99 64 FR 11186
Comments on interim 04/01/99
Final Rule Due
Final Action 04/00/99
Final Action Effective 05/00/99

Regulatory Flexibility Analysis
Required: No

Government Levels Affected: Noae

Agency Contact: Austin L. Schmitt,
Director, Bureau of Tariffs,
Certification, and Licensing, Fedesal
Maritime Commission, 800 North
Capitol Street NW., Washington, BC
20573

Phone: 262 523-5796

Fax: 202 523-5830

Email: austins@fmc.gov

RIN: 3072-ACo08
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