ORIGINAL

(s E R V E D)

{ AUGUST 18 1999
(FEDERAI, MARITIME COVM SS| ON:

FEDERAL MARI TI ME COWM SSI ON

DOCKET NO. 98-28

LI CENSI NG  FI NANCI AL RESPONSI Bl LI TY REQUI REMENTS, AND GENERAL
DUTI ES FOR OCEAN TRANSPORTATI ON | NTERVEDI ARIES - PETITIONS OF THE
AVERI CAN SURETY ASSCCI ATI ON AND KEMPER NATI ONAL | NSURANCE
COVPANI ES FOR RECONSI DERATI ON OF THE FI NAL RULE

ORDER DENYI NG PETI TION I N PART AND GRANTI NG PETITION IN PART

On March 29, 1999, the Anerican Surety Association (“ASA”) and
Kenper Nat i onal | nsurance Conpani es (" Kenper") (jointly

"Petitioners") filed Petitions for Reconsideration of the Final

Rule in Docket No. 98-28, Licensinag, Financial Responsibilitvy
Requirements, and  CGeneral Duties f or OCcean Transwortation

Internediaries. ASA is an association of surety conpanies and
agents which provide insurance products and services, and Kenper is
a provider of ocean freight forwarder and non-vessel-operating
comon carrier (‘NVOCC') bonds through its wholly owned subsidiary,

American Mdtorists Insurance Conpany.

On March 8, 1999, the Federal Maritinme Conmm ssion published a
final rule and interimfinal rule to add new regul ations at 46 CFR
part 515 to inplenent changes made by the OGcean Shi ppi ng Ref orm Act

of 1998 (“OSRA”), Pub. L. 105-258, 112 Stat. 1902, to the Shi pping

Act of 1984 ("1984 Act"), 46 U.S.C. app. § 170L et seq., relating
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to ocean freight forwarders and NVOCCs as ocean transportation
internediaries (‘OTIls"). 64 Fed. Reg. 11156-11183. Pursuant to
Rules 261 and 51 of the Commssion's Rules of Practice and
Procedure, 46 CFR §§ 502.261 and 502.51, Petitioners are seeking
reconsi deration of the procedure for collecting on a court judgnent
obt ai ned against an OTl, the "consents to be sued" |anguage in Bond
Form FMC-48, and the definitions of "freight forwarding services,"”
“NVOCC services" and "transportation-related activities." A reply
to the Petitions was filed by the Ccean Carrier Wrking G oup
Agreenment ("OCWG'). The final rule has since gone into effect on
May 1, 1999. Errata to the Petitions were filed by ASA and Kenper
on May 17, 1999 and May 19, 1999, respectively.

POSI TI ONS OF THE PARTI ES

A. Petitioners?

1. Section 515.23(h)

Petitioners object to § 515.23(b)(2), which sets forth the
procedures for collecting on a court judgnent obtained against an
Orl after attenpts to settle the claim have failed to produce a
resol ution. They argue that the rule does not adequately protect
sureties from default judgnents. Specifically, they contend that
the |anguage of section 19(b) (3) of OSRA, which states that the

Commi ssion shall pronmulgate regulations to protect "the interests

' Petitioners set forth essentially the sanme argunents;
therefore, we wll address them together, and delineate when
their argunents diverge.



3

of claimants, ocean transportation internediaries, and surety
conpanies with respect to the process of pursuing clains against
ocean transportation internediary bonds, insurance or sureties
through court judgnents,” was neant to protect sureties from
default judgnents, i.e., judgnents that are not defended.

Petitioners argue that, in order to protect the financial
responsibility providers, the regulations should require claimnts
to notify the financial responsibility provider of any |awsuit
commenced against its principal OIl. Kenper contends that such a
requirement is appropriate because a "surety would have the right
to raise the defenses of the bond principal in any action,
especially pursuant to its contractual relationship with that bond
principal in the event the bond principal fails to respond to
notice of the claim" Kenper Petition at 8.  ASA points out that
the Commssion's failure to include such a requirenent denies the
financial responsibility provider the ability to intervene in a
lawsuit as it is happening, "which increases the risks to sureties
whi ch increases potential costs to sureties, [and] which ultimately
i ncreases costs to the OIl." ASA Petition at 13. Kenper agrees,
arguing that any attenpt to open a default judgnment in order to
contest it would place a substantial admnistrative burden on a
financial responsibility provider, a burden which ultimtely would
be passed on to the QOrIl. Kenper even suggests that the Comm ssion

make such a notice requirenent a condition precedent to the
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financial responsibility provider's liability under the instrunent
of financial responsibility. Such a requirenent, Petitioners
assert, would afford the financial responsibility provider the
opportunity to be heard and contest any invalid clains in court,
thus protecting itself from a default judgnment.

Kenper further argues that the Comm ssion's rationale in the
suppl enentary information, that requiring notice of a conplaint is
"onerous and unenforceable,” is incorrect. Kenper Petition at 9.
The cost of supplying notice of a conplaint is neither expensive
nor burdensone, Kenper contends, and a notice requirement is "no
nore unenforceable than the FMC’s requirenment that a clai mant shal
provide witten notice of the claimto the Ol and its surety by
certified mail, return receipt requested." Kenper Petition at 9

Furthermore, ASA argues that the Commssion has failed to
provide financial' ' responsibility providers adequate protection from
the running of the statute of limtations to challenge a default
j udgnment obtai ned against an OIl. The lack of a tinely notice
requi renent, ASA contends, denies the financial responsibility
provider the ability to contest a default judgnent that is obtained
by a claimant who does not notify the financial responsibility
provider of the default judgnent wuntil after the statute of
linitations to challenge a default judgment has run. The financia
responsibility provider, ASA asserts, "may be foreclosed from

pursuing any process to vacate that default judgnent." ASA



Petition at 5.

Petitioners also specifically object to the second sentence of
§ 515.23(b)(2),% arguing that it is inconsistent with a floor
anendnment by Senator Hutchison which they contend states that
“Jalnv claim based upon a judagment shall be payable subject to the
l[imtation that the damages clained arise fromthe transportation-
related activities of the insured ocean transportation internediary
as defined by the Commi ssion.”™ AsSA Petition at 5; Kenper Petition
at 12. They assert that Congress intended for this |anguage to
protect the sureties from default judgnents by allowing them to
review the clains underlying such judgnents to determne if they
are transportation-rel ated. Petitioners argue, however, that the
rule as witten prevents the financial responsibility providers
from doing so because § 515.23(b)(2) prohibits the financial
responsibility providers from "requiring further evidence related
to the validity of the claim"”

In addition, Petitioners assert that because Senator
Hut chi son's fl oor amendnent was added to OSRA after the issuance of

the Senate Report, S. Rep. No. 105-61, 105th Cong., 1st Sess.

> That sentence reads:

"The financial responsibility provider shall pay such
judgnent for danages only to the extent they arise from the
transportation-related activities of the ocean transportation
internediary ordinarily within 30 days, wthout requiring further
evidence related to the validity of the claim it may, however,
inquire into the extent to which the judgnent for danages arises
from the ocean transportation internediary's transportation-
related activities."
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(1997) ("Senate Report"), it thus nodifies certain statenments of
the Senate Report. Specifically, they contend that the |anguage in
the Senate Report limting a financial responsibility provider's
ability to review the "validity" of a claimunderlying a judgnent
is superseded by the Hutchison floor anmendnment and, therefore, is
inproperly relied on by the Conm ssion.

Petitioners further assert that reading OSRA to allow
financial responsibility providers the opportunity to review the
validity of the clains underlying a judgnent is consistent with the
process afforded financial responsibility providers under section
19(b) (2) (B) of OSRA That section, they aver, provides the
financial responsibility provider the ability to deema claimvalid
after the OIl has failed to respond to a claim Petitioners thus
assert that Congress nust have intended for the financial
responsibility provider to have the right to deem a claim
underlying a Jjudament valid as well. A different reading,
Petitioners argue, would negate the requirenment that the damages
claimed arise from the transportation-related activities of the
arl . As ASA contends, the financial responsibility provider
purportedly could not "determne if the 'claim based upon a
judgnent' and the 'danmages clained are subject to paynent or fall
within the scope of the bond if [it] is not able to review the
"validity' of the claimor the 'damages clained."' ASA Petition at

7; accord Kenper Petition at 12.
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Petitioners maintain that the "limted" review of a judgnent
afforded by the rule, i.e., "to the extent to which the judgnent
for danmages arises from the [OTI"s] transportation-related
activities," and for finality, does not sufficiently protect the
financial responsibility providers from default judgnents. By
denying the ability to review default judgnents, Petitioners
contend, the Conmmssion is in effect recognizing default judgnents
as binding and "conclusive on the nerits,” in favor of the mnority
position delineated in Restatenent (Third) of Suretyship and
Guaranty. ASA Petition at 8; Kenper Petition at 13. ASA further
avers that the Conm ssion msunderstood section 67(c) of the
Restatenent (Third) of Suretyship and Guaranty regarding a surety's
common | aw protections fromdefault judgnments when it stated in the
suppl ementary information that ““OSRA’s reliance on court judgnents
as determnative does not envision that a financial responsibility
provider decide to proclaim a judgnment invalid. "' [sic]® ASA
Petition at 8 (quoting 64 Fed. Reg. at 11161). ASA argues that a
surety does not "proclaint a judgnent invalid, but rather reviews
the facts underlying a default judgnment and applies them to the

applicable law that would have been applied by the court but for

3 ASA omtted part of the Conmmission's statenent, which actually
reads: “OSRA’s reliance on court judgnents as determ native does

not envision that a financial reswonsibilitv wovider's

obliaations may be averted should the financial responsibflity
provi der decide to proclaima judgnent invalid." 64 Fed. Reg. at

11161 (enphasi s added).
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the default of the 0TI, and then "determ nes whether a claim ‘is
valid and takes appropriate legal action, if necessary." ASA
Petition at 9. ‘The invalidity o;f clainms, ASA contends, may be
based on the fact that the default judgnment did not consider any
[imtations of liability, that the damages fell outside the scope
of the bond, or that the damages were not caused by the OTI’'s
activities.

Moreover, ASA argues that the Conm ssion's position on default
judgnments will have the greatest negative inpact on OIls. The
Conmmi ssion, ASA asserts, states that financial responsibility
providers can protect thenselves by refusing to underwite a bond
for an Ol who has an unstable background with respect to default
j udgnent s. ASA contends, however, that the Conm ssion incorrectly
assunes that default judgnents are only a result of financial
instability, lack of experience, or the unscrupul ous activities of
an OTl. This is unfair to OIls, ASA avers, who default because
they were inproperly served, overlooked or |ost the summons and
complaint, or "forgot" to tinely respond to a sumons and
conpl ai nt. Because the Comm ssion finds such default judgnents
bi nding and conclusive, ASA asserts, financial responsibility
providers will not be able to review those judgnents, and as a
result will have to charge prohibitive bond premuns to OTIs to
cover such | osses.

Finally, ASA argues that § 515.23(b) should require claimnts
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tinmely submi t al pertinent docunents to financia

responsibility providers and cooperate in good faith during the 90

day claimreview period and the 30 day judgnent review period.?

4

ASA proposes the follow ng | anguage:

(b) Paynment pursuant to a claim (1) If a party does not
file a conplaint with the Comm ssion pursuant to section 11
of the Act, but otherw se seeks to pursue a claim against an
ocean transportation internmediary bond, insurance, surety,
or other financial responsibility provider for danmages
arising from transportation-related activities, it shal
attenpt to resolve its clains with the financia
responsibility provider prior to seeking paynent on any

j udgnent for danages obtai ned. As a condition precedent to
seeking wavinent under this section, a claimnt nust send a
copv of its claim against the ocean transwortation
internediarv, along Wth supporting docunentation, to the
financial resoonsibilitv provider bv certified nail return
receipt reguested, at the sane tinme as, or bv no later than
ten (10) davs after, it files or is reguired to file its
claim with the ocean transportation internediarv. |f
already filed, the docunents submtted with the claim shall
include a copv of the comMaint filed in anv action to
enforce the claim if filed after the claimis submtted to
the suretv, the claimant shall wovide a copv of the
comMaint at the sane tine that it is filed. Thereafter,
the claimant shall provide to the financial resoonsibilitv
provider, in a tinelv fashion, such other docunents or
information as may be reasonably requested by the financial
reswonsibilitv wovider for the ourwose of evaluating the
claim or protecting its rights in anv legal action to
enforce the claim The bond, insurance, or other surety

i nstrument shall be available to pay such claimif:

(i) the ocean transportation internediary consents to
payment, subject to review and approval by the financi al
responsibility provider; or

(ii) the ocean transportation internmediary fails to respond
within 45 days fromthe date of notice of the claimto
address the validity of the claim and the financia
responsibility provider deens the claim valid based on
documentarv evidence provided by the claimant at the reguest
of the financial reswonsibilitv wovider within 30 davs of
the financial reswonsibilitv wovider's reuuest therefor.

Kenper proposes the 'follow ng |anguage:
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2. "Consents to be sued" language in Bond Form FMC- 48

Petitioners oppose the inclusion of |anguage in Bond Form FMC-
48, Appendix A to subpart C of the rule, that states that the
surety "consents to be sued directly in respect of any bona fide
claim” This |anguage, ASA argues, in conjunction wth the
Commi ssion's refusal to require claimants to provide notice to
financial responsibility providers of a |lawsuit commenced agai nst

an OTl, denies the sureties "effective process with respect to bond

(b) Paynment pursuant to a claim (1) If a party does not
file a Conplaint wwth the FMC pursuant to section 1 [sic] of
the Act, but otherw se seeks to pursue a claim against an
ocean transportation internmediary bond, insurance, surety or
other financial responsibility provider prior to seeking
paynment on any judgnent for danmages obtained. Prior to
seeking wavnent under this section, a clainmant nust send a
copy_of its claim against the ocean transwortation
internediary to the financial reswonsibilitv provider bv
certified mail, return receipt reouested, at the sane tine
as, or bv no later than ten davs after, it files or is
required to file a claimwth the ocean transwortation
provider, along with documentarv evidence of its claimand a
copv of anv commMaint filed prior to the sending of the
claimto the suretv. The claimant shall thereafter send to
the surety, in a tinelv fashion, a coov of anv comw ai nt
filed wior to the sending of the claimto the suretv. The
claimant shall thereafter send to the suretv, in a tinelv
fashion, a copv of anv complaint filed after notification of
the claim anv other docunments of information which mav
reasonablv be requested by the suretv. The bond, insurance,
or other surety instrunent shall be available to pay such
claimif:

(i) the ocean transportation internediary consents to
paynment, subject to review and approval by the financia
responsibility provider; or

(i1) the ocean transportation internediary fails to

respond within 45 days from the date of notice of the
claimto address the validity of the claim and the
financial responsibility provider deens the claim

val i d.
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clains pursued through court judgments.”® ASA Petition at 12-13.
ASA further contends that

[sluch a rule not only encourages unnecessary litigation

on clainms denied in good faith (because all clainmnts

think they have a bona fide clain), but also ignores pre-

exi sting adm nistrative process, and denies a surety the

ability to deny, short of litigation, a claimthat, for

exanple, may be fraudulent, contains a mstake or error

or is based on a default judgnent that may be invalid or

awar ds damages that are beyond the scope of the bond.
ASA Petition at 13. Kenper agrees, arguing that the |anguage wll
only invite a claimant to prematurely sue the surety
notw t hst andi ng OSRA’ s "alternative di spute resol uti on"
procedures.®

Petitioners further mai nt ai n t hat t he Conm ssion's
justification for including the "consents to be sued" |anguage is
arbitrary and capri ci ous. Kenper argues that the "consents to be
sued" | anguage does not appear in OSRA, but was taken nerely from
t he | anguage of the guaranty and insurance forns. However, Kenper
asserts, the "relationships and comm tnents" nmade under a surety

agreenent are distinct and separate from those nmde under an

i nsurance agreenent or guaranty, whi ch Kenper contends the

S ASA asserts that “[a]l]ll'sureties provide in their contracts
with bond principals a provision setting forth the surety's right
to defend, conprom se, settle, or defend [sic] any claimor |ega
action." ASA Petition at 13.

¢ Kenper notes that although the current regulations and bond
formstate that a claimis not ripe until it is predicated on a
judgnent or order for reparations, a claimant unfamliar with the
Commi ssion's regulations will prematurely sue the surety,
resulting in additional admnistrative and judicial costs.
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Comm ssi on acknow edged in its rul emaking.

Moreover, Petitioners aver that such |anguage conflicts with
the Departnment of Treasury ("Treasury") procedures, at 31 CFR §§
223.18 - 223.22, for reporting sureties who fail to honor their
bonds. ASA disagrees with the Commssion's position that the
| anguage does not conflict with Treasury regul ations "since federal
agencies, not private claimants, can only nake a conplaint to the
[Treasury]." ASA Petition at 14 (citing 64 Fed. Reg. at 11165).
The Comm ssion msinterpreted the regulations, ASA argues; it
clainms that the Comm ssion “fail[ed] to recogni ze that the rel evant
Treasury rules provide that an agency nmay nake a conplaint on the
basis of complaints it receives from private claimants at the
Commission,” and therefore private claimants can avail thenselves
of the Treasury procedures. ASA Petition at 14; accord Kenper
Petition at 5. Thus, ASA contends, retaining the "consents to be
sued" |anguage woul d underm ne the Treasury procedures.’

Petitioners therefore request that the Conm ssion delete the

"consents to be sued" |anguage from Bond Form FMC-48. However, ASA

7 ASA also maintains that the Conmi ssion contradicts itself by
stating, in reference to § 515.31(d), that it is sufficient
notice to have the Federal Register publish quarterly the

Commi ssion's list of those persons whose OIl |icenses have been
revoked, while concurrently stating that notice of the clains
procedure in § 515.23 by publication in the Federal Register is

i nadequate and thus "the Conmm ssion excuses 'claimants who are
unfamliar with the instant Conm ssion regulations at the tine
they seek judicial recourse."' ASA Petition at 15 & n.8 (quoting
64 Fed. Reg. at 11161).
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requests in the alternative that, should the Conmi ssion decline to
renmove such language, it should at the very least require a
claimant to notify the surety of any lawsuit comenced against its

bond pri nci pal .

3. The definitions of “freight forwarding services,"
"NVOCC services" and "transportation-related activities"

ASA commends the Conmission's adoption of separate definitions
of the ternms "freight forwarding services," "NVOCC services," and
"transportation-related activities" and separate instrunments of
financial responsibility for freight forwarders and NVOCCs in the
final rule; however, ASA argues that the Conm ssion has not
sufficiently clarified that non-freight forwarding services and
non- NVOCC services will not be covered by the freight forwarder's
or NVOCC’s financial responsibility, respectively. The rule, ASA
cont ends, exposes the financial responsibility providers to
liability for activities that are not "necessary or customary" OTl
servi ces. Since the list of transportation-related activities in
§ 515.2(w), freight forwarding services in § 515.2(i), and NVOCC
services in § 515.2(1) "include, but are not limted to" the
services |listed, ASA argues that when those sections are read

together as directed by the Conmission, a freight forwarder's or an

NvocC’s liability is not Ilimted only to freight forwarding
services or NVOCC services respectively. In addition, ASA contends
that the use of such language in all three definitions is

r edundant . ASA requests that the Conm ssion renove the offending
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| anguage and rewite § 515.2(w) as follows:

Transportation-related activities which are covered by
the financial responsibility obtained pursuant to this
part include, to the extent involved in the foreign
commerce of the United States, any activity performed by
an ocean transportation internediary that is necessary or
customary in the provision of its transportation services
to a customer as those services are defined for
forwarders in § 515.2(i) and for NVOCCs in § 515.2(1).

ASA Petition at 19-20.

4, Pavnent of clains on final judaments

Al t hough the  Conm ssion stated in the supplenentary
information to the final rule that only final judgnents, L.e.,
judgnents after appeal, are subject to paynent against financial
responsibility, ASA asserts that the Comm ssion failed to add the
word “final” in § 515.23(b)(2) as it did in the financial
responsibility forns. ASA contends that because the Conmm ssion
intended to require that paynment be nade only on final judgnents,
the term "final" should be added to § 515.23(b)(2) to prevent
conf usi on.

B. OCQWG

1. Section 515.23(h)

OCOWG urges the Commission to decline to adopt Petitioners'
proposed changes to § 515.23(b). OCWG argues that Petitioners'
suggested |anguage to anend § 515.23(b) would nake it nore
difficult for claimants to collect on judgnents for danmages,
contraveni ng the purpose of the financial responsibility

requirement to protect shippers and carriers who engage the
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services of an OTl.

In fact, OCWs contends that the final rule "materially
prejudice[s] claimants by putting them to an extraordi nary expense
to recover danmmges incurred by them" OCWs at 3. OCWG ar gues t hat
the Comm ssion should adopt a rule that would elimnate the
requi renent that the claimant attenpt to settle the claimwth the
Orl and financial responsibility provider prior to seeking paynent,
and rather, sinply require a claimant to nanme the financial
responsibility provider as a defendant in any lawsuit it commences
against an OTl. The financial responsibility provider, OCW avers,
woul d therefore be able to defend the claimin the event the OIl
fails to do so. OCWG thus requests that the Comm ssion adopt this
| anguage to amend § 515, 23(b):

If a party does not file a conplaint with the Comm ssion

pursuant to section 11 of the Act, but otherw se seeks to

pursue a claim against an ocean transportation
internediary bond, insurance or other surety for damages

arising fromits transportation related activities, it
myv commence sui t before a court of competent
jurisdiction, naming as parties both the financial

resoonsibilitv provider and the ocean transportation
i nternediarv.

OCWG at 3.
2. "Consen lanquage” in Bond Form FMZ4
OCWG opposes Petitioners' request to renove the "consents to
be sued" |anguage from Bond Form FMC- 48. The Comm ssion, OCOWS
ar gues, fully considered and rejected these argunents by

Petitioners in the proposed and final rule, and Petitioners fail to
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advance a new argunent or identify any m stake of |aw or fact which
woul d warrant such renoval. Therefore, OCWG asserts, the request

must be deni ed.

D SCUSSI ON

A, St andards of | aw

Petitioners filed their Petitions for Reconsideration pursuant
to Rule 261 of the Comm ssion's Rules of Practice and Procedure, 46
CFR § 502.261.% Sections § 502.26l1(a) (1) and (a)(3) are plainly
i napposite to Petitioners' argunents because they do not contend
that there has been a change in material fact or in applicable |aw
since the issuance of the final rule, nor do they address a
finding, conclusion or other matter upon which they did not have
the opportunity to comment or which was not addressed in the
coments of any party. Petitioners' argunments can only be based on
§ 502.261(a)(2), which requires Petitioners to prove that there is

a substantive error in nmaterial fact in the final rule. W will

¢ That section reads in part:
(a) . . . A petition will be subject to summary rejection
unl ess it:
(1) Specifies that there has been a change in material fact
or in applicable law, which change has occurred after
i ssuance of the decision or order;
(2) Identifies a substantive error in material fact
contained in the decision or order; or
(3) Addresses a finding, conclusion or other nmatter upon
which the party has not previously had the opportunity to
comrent or which was not addressed in the briefs or
argunents of any party. Petitions which nerely elaborate
upon or repeat argunents nade prior to the decision or order
will not be received.
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address Petitioners' argunents under this standard.

Petitioners request, in the alternative, that if the
Comm ssion finds that their Petitions would have been nore
appropriately filed under Rule 51 of the Commssion's Rules of
Practice and Procedure, "Initiation of procedure to issue, anend,
or repeal a rule,” 46 CFR § 502.51,' then the Comm ssion should
consider- their Petitions filed as such and evaluate them
accordingly. Rule 51 necessarily assunmes that the rule upon which
the Petition is filed is in effect. ASA and Kenper filed their
Petitions on March 29, 1999, but the rule did not go into effect
until My 1, 1999. As a matter of course, the Conmm ssion could
reject the Petitions because the issue was not ripe for review at
the tine the Petitions were filed. However, since the rule is now

in effect we wll assune, arauendo that the issue is ripe for

revi ew and consi der the Petitions under Rule 51 as seeking to anend
a valid rule.

B. The errata

As an initial matter, we will address ASA and Kenper's errata

to their Petitions. Petitioners filed virtually identical errata,

°® This section reads in part:
Any interested party may file with the Conm ssion a petition
for the issuance, anendnent, or repeal of a rule designed to
inplement, interpret, or prescribe law, policy,
organi zation, procedure, or practice requirenments of the
Conmmi ssi on. The petition shall set forth the interest of
the petitioner and the nature of the relief desired, shal
include any facts, views, argunents, and data deened
rel evant by petitioner, and shall be verified.
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almost two nonths after they initially filed their Petitions, to
correct a citation for certain |anguage they rely on throughout
their Petitions. Kenper and ASA cited the follow ng |anguage in
their Petitions as being from section 19(b)(2)(C of OSRA
The Comm ssion shall prescribe regulations for the
purpose of protecting the interests of claimnts, ocean
transportation internediaries, and surety conpanies wth
respect to the process of pursuing clains against ocean

transportation internmedi ary bonds, insurance or sureties
t hrough court judgnments. Any claim based upon a iudanent

shall be pavable subject to the limtation that the
damages* claimed arise from the transportation-rel ated
activities of t he i nsured ocean transportation

internmedi ary, as defined by the Conmm ssion.
See ASA Petition at 6 n.4; Kenper Petition at 11 (enphasis added).
In their errata they claim that this |anguage was actually from
Senator Hutchison's March 4, 1998 floor anendnent’ to section
19 (b) (2)(C), which they attached as an exhibit. ASA and Kenper
argue in their Petitions that this is relevant because this
amendnment, which is significantly different from the original
version of the bill, was nade after the Senate Report was issued,
and therefore the Conmission incorrectly relied on the Senate
Report in drafting the rule. Petitioners assert that this |anguage
was then further amended, resulting in the final version of OSRA as
section 19(b)(3), which they argue only differs in the second
sentence as follows:

The Commission shall prescribe regulations for the

purpose of protecting the interests of clainmants, ocean

transportation internediaries, and surety conpanies with

respect to the process of pursuing clains against ocean
transportation intermedi ary bonds, insurance or sureties
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t hrough court judgnents. The requlations shall provide

that a judament for nonetarv danages nmav _not be enforced
except to the extent that the damages clained arise from

the transportation-related activities of the insured
ocean transportation internediary, as defined by the
Commi ssi on. (enphasi s added).

Wiile Petitioners are correct that the anmended |anguage is the
final version of section 19(b) (3) adopted by Congress, their claim

that their originally offered |anguage was the Mrch 4 floor

amendnent of section 19(b)(2)(C) by Senator Hutchison, is
erroneous. The | anguage they rely on was never presented as part
of the bill or as an anmendnent at any stage of the legislative

process.?® The floor anendnent, nunber 1689, presented by Senator
Hut chi son on March 4, 1998, was ultimately passed by the Senate on
April 21, 1998, and is the final version of section 19(b)(3) of
OSRA. Therefore, inasnmuch as Petitioners' argunents are based on
what they mstakenly believe is the floor anmendnent, but is
actually draft |anguage, they are without nerit. This issue wll

be further addressed, infra, as such argunents are considered

C The nerits

Wth the passage of OSRA on COctober 14, 1998, the Conm ssion

published a notice of proposed rulenmaking for, inter alia, the

financial responsibility requirenments of OTIs. 63 Fed. Reg. 70710-

o The |l anguage they rely on was actually the March 4, 1998

draft redline version of the bill, as presented by the Senate
Commttee on Conmerce, Science, and Transportation; however, such
| anguage was not incorporated into Senator Hutchison's floor
anendnent nunber 1689, or any other anmendnent.
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70727 (Decenber 22, 1998). The Conm ssion received 28 coments
from the industry, including fromPetitioners ASA and Kenper. The
Commi ssion considered all of the comments and anmended the rule in
accordance with many of them thus creating the final rule which is
the basis of ASA’s and Kemper’s Petitions. Petitioners primrily
oppose § 515.23(b) and Bond Form FMC-48, while ASA also objects to
the definitions of "freight forwarding services,“ "NVOCC services"”
and "transportation-related activities."

1. Section 515. 23(hb)

Section 19(b)(2) of OSRA sets forth the process by which
claimants nmay make a claim against a bond, insurance or other
surety, and collect on a claim or judgnent obtained, for danmages
arising from the transportation-related activities of an OIl. In
section 19(b)(3) of OSRA, Congress also directed the Comm ssion to
establish rules to effect section 19(b)(2); the rules are to
pr ot ect the interests of claimnts, O0TIs, and financial
responsibility providers in the process of pursuing clains against
an OTI’s financial responsibility through court judgnents, and are
to provide that a "judgnent for nonetary damages"” can be enforced
only to the extent the "damages clained" arise from the
transportation-related activities of the OIl. The Senate Report
suppl ements this directive from OSRA, by requiring the Conmm ssion
to "add an alternative process for resolving clains against" an

OoTI’s financial responsibility, to be used in addition to a
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claimant's obtaining a court judgnent. Senate Report at 26. The
Senate Report nandates that the financial responsibility cover
judgnents and valid clainms arising fromthe transportation-rel ated
activities of the O, and that the financial responsibility
provider is expected to pay on a court judgnent "w thout requiring
further evidence of bills of lading or other docunmentation going to
the validity, rather than the subject matter, of the claim" Id.
As a result, the Comm ssion inplenmented § 515.23(b):

Paynment pursuant to a claim (1) If a party does not file

a conplaint with the Comm ssion pursuant to section 11 of

the Act, but otherw se seeks to pursue a claim against an

ocean transportation internediary bond, insurance or
other surety for danmages arising fromits transportation-
related activities, it shall attenpt to resolve its claim
with the financial responsibility provider prior to
seeki ng paynent on any judgnent for danages obtained.
Wen a clainmant seeks paynent under this section, it

si nul t aneousl y shal | notify bot h t he financi a
responsibility provider and the ocean transportation
internmediary of the claim by certified mail, return

recei pt requested. The bond, insurance, or other surety
may be available to pay such claimif:

(i) the ocean transportation internediary consents to
paynent, subject to review by t he financi a
responsi bility provider; or

(ii) the ocean transportation internmediary fails to
respond within forty-five (45) days fromthe date of the
notice of the claimto address the validity of the claim
and the financial responsibility provider deens the claim
val i d.

(2) If the parties fail to reach an agreenent in
accordance with paragraph (b)(l) of this section within
ninety (90) days of the date of the initial notification
of the claim the bond, insurance, or other surety shal

be available to pay any judgnent for danages obtained
from an appropriate court. The financial responsibility
provi der shall pay such judgnent for damages only to the
extent they arise from the transportation-related



22

activities of the ocean transportation internediary

ordinarily within 30 days, wthout requiring further

evidence related to the validity of the claim it may,
however, inquire into the extent to which the judgnent

for damages arises from the ocean transportation

internediary's transportation-related activities.

Petitioners contend that the Conmssion has failed to wite
regulations to correctly inplenent the intention of Congress,
either by requiring t hat a claimnt provi de financi al
responsibility providers notice of any |awsuit brought against its
Orl, or by allowing financial responsibility providers the ability
to review the validity of the clains underlying a judgnent for
damages against its OIl.

Congress intended, Petitioners argue, to protect financial
responsibility providers from default judgnents uncontested by
their OTl principals. By not requiring claimants to give notice of
awsuits to financial responsibility providers as well as OTIs,
Petitioners assert that the Conmssion has failed to protect
financial responsibility providers from the process of pursuing
clains "through court judgments" as required by Congress in section
19(b) (3) of OSRA Wthout notice of a lawsuit, Petitioners
contend, the financial responsibility providers will not be able to
intervene and defend against the actions should the OTIs fail to
defend thensel ves. Furthernore, attenpting to open a default
judgnment after the fact, Petitioners argue, wuld place an

adm ni strative burden on the financial responsibility providers

that would be passed on to the OTIs. OCWG agrees that the
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Commi ssion should require a claimant to name the financial
responsibility provider as a defendant in any lawsuit it brings
agai nst the OrIl, but argues that such a requirenment should be in
lieu of the requirenent that clainmants attenpt to settle clains
with the OIl and financial responsibility provider prior to seeking
payment.!!

We disagree with Petitioners' contention that the provision
conpl ai ned of violates Congress' intent to protect the interests of
the financial responsibility providers. Rather, § 515.23(b)
represents the statutorily mandated bal ancing anong the interests
of the claimants, OTIs, and financial responsibility providers. As
the Conm ssion explained in the final rule, it does not have the
authority to place any limtations on a claimant's right to
commence a lawsuit against an OIl prior to attenpting to settle
such a claim with the financial responsibility provider and the
arl . 64 Fed. Reg. at 11161. Not only could such a restriction
prevent a claimant from filing its action within an applicable
statute of limtations, but "the Comm ssion could not provide for
any recourse if the claimant failed to conply" because it "cannot
nullify a valid court judgnent." Id.

We further disagree with Kemper’s argunment that the Conmi ssion

I OCWG’s request to repeal the requirenment that clainmants
attenpt to settle clains with the OIl and financia

responsibility provider prior to seeking paynent would contravene
the statutory nmandate of section 19(2)(b) of OSRA
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incorrectly found that such a notice requirenment would be onerous
and unenforceabl e. Kenper asserts that supplying notice to the
financial responsibility provider is inexpensive and that a notice
requirement is "no nore unenforceable than the FMC’s requirenent
that a claimant shall provide witten notice of the claimto the
Orl and its surety by certified mail, return receipt requested."
Kenper Petition at 9. However, in describing the burden of
providing notice of a lawsuit to a financial responsibility
provi der as "onerous," the Conm ssion was not referring to cost,

but rather to the burden of having to attenpt to settle a claim
before the running of the statute of I|imtations. Mor eover,

requiring notice of commencenment of a |lawsuit against an OIl to the
financi al responsibility provider is not analogous to the
requirement in § 515.23(b) (1), that when a claimant seeks paynent
on a claimor judgnment it shall notify the financial responsibility
provider and the OIl by certified mail, return receipt requested.

In the latter instance, the Conm ssion is sinply assuring that the
noti ce made by a claimant in seeking paynent on a claimor judgnent
is actual, whereas in the forner instance, the Conmm ssion would be
attenpting to dictate what constitutes adequate notice or service
of process with respect to a claimant's lawsuit and resulting
judgnent. This is within the jurisdiction only of the court where
such a suit is filed and judgnent obtained, not the Conm ssion.

The Conmi ssion also does not have the authority to require



25

tinely notification to the financial responsibility provider of a
default judgnment that has been obtained against an OIl, as ASA
requests. ASA argues that without a requirenent that the cl ai mant
notify the financial responsibility provider of a default judgment
Wthin a certain period of tinme fromreceipt of that judgnent, the
claimant can withhold notification until the statute of limtations
to challenge default judgnents has expired, thus barring the
financial responsibility provider from "pursuing any process to
vacate that default judgnent.” ASA Petition at 5. VWiile the
Commi ssion would not want to encourage claimants from w thhol di ng
such notification, it does not have the authority to interfere in
state court procedural matters or |imt a claimant's right to
pursue a claim

The Comm ssion is charged with protecting the interests of
claimants, OTIs and financial responsibility providers, not sinply
the OTIs and financial responsibility providers. Furthermore, it
is inperative that the Commssion be careful not to place
oppressi ve burdens on the clainants, because nmany are shippers who
are not regulated entities and would not necessarily be aware of
the claim procedures in the shipping statutes or Conmm ssion
regul ati ons. The claimant may very well be oblivious even to the
exi stence of a bond, in which case it would likely take the only
expected course of action, i_e., suing the OIl in state court. In

contrast, the sureties wllingly avail t hensel ves of t he
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Comm ssion's, and Treasury's, regulations in order to participate
in the Commission's financial responsibility program If the
Comm ssion were to add a notice requirenent, claimnts who are
unaware of the regulations and obtain a judgnment w thout notifying
the financial responsibility provider would be foreclosed from
collecting on a valid judgnent. Congress did not intend OSRA to
further hinder a claimant's ability to obtain relief. The
procedure in § 515.23(b) balances the interests of the claimnts,
OTIs and financial responsibility providers and fully conplies with
OSRA.

Petitioners have not argued a m stake of fact. Fur t her nor e,
there is no evidence that Congress intended the rules to require
claimants to give notice to financial responsibility providers of
any | awsuit commenced agai nst an OTl. If financial responsibility
provi ders have the legal ability to represent their OTl principals
in court, as Petitioners suggest, then financial responsibility
providers can require their OTIs to either provide them notice of

any |lawsuits or nake them agents for service of process as part of

their agreenment to provide financial responsibility. Wiile the
Commission wll not dictate how the financial responsibility
providers conduct their business, neither wIll we penalize

cl ai mants because financial responsibility providers refuse to take
reasonable action to protect their own interests. Ther ef or e,

Petitioners' request to amend § 515.23(b) to require that claimnts
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provide an OIl and financial responsibility provider notice of any
| awsuit commenced agai nst an OTl is deni ed.

Petitioners also argue that Congress intended to further
protect financial responsibility providers from default judgnments
by allowing themto review the clainms underlying default judgnments.
At the direction of OSRA and the Senate Report, the Conmm ssion
prohibited a financial responsibility provider from "requiring
further evidence related to the wvalidity of the claimt when
reviewing a judgnment for danmages except for the extent to which it
“arises from t he ocean transportation internediary's
transportation-related activities." 46 CFR § 515.23(b)(2); see
also Senate Report at 26. Petitioners contend that the rule is
inconsistent with the intent of Congress based on what they present
as the floor amendnent of Senator Hutchison

As discussed, supra, the statenment Petitioners attribute to
Senator Hutchison was never presented as part of the bill or any
ot her anendnment to OSRA and is inproperly relied on by Petitioners.
Furthernore, while section 19(b)(3) of OSRA was added after the
Senate Report was issued, it remains consistent with the Senate
Report and the intent of Congress in requiring the Conmm ssion to
create an alternative claim procedure, and directing that a
judgnment for danmages be enforced only to the extent it arises from
the transportation-related activities of the OIl. As Senat or

Hut chi son stated when S. 414, as anended by fl oor anmendnent nunber
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1689, was adopted and passed by the Senate:

Al though a substitute anmendnent to the Commerce Conmittee

reported version of S. 414 has been adopted by the

Senate, the legislative history for section 6(g) and

other sections of the 1984 Act affected by S 414

contained in the Commttee report remains intact, to the

extent that the Conmttee reported provisions of S. 414

are not substantively amended by the substitute

anendnment, or the Conmittee report legislative history is

not superseded by the bel ow coments.

144 Cong. Rec. 83306, S3319 (daily ed. April 21, 1998) (statenent
of Sen. Hutchison). The section on OTIs in the Senate Report was
not superseded by any of the comments which followed; therefore

the Conm ssion properly relied on the Senate Report in prohibiting
financial responsibility providers from conducting de novo reviews
of the validity of clains underlying a court judgnent.

Petitioners rely on what they erroneously believe is the floor
anendnent | anguage to argue further that Congress nust have
intended for financial responsibility providers to review the
validity of clainms underlying a judgnent for danages, because that
woul d be consistent with the ability provided financia
responsi bility providers under section 19(b)(2)(B) of OSRA to deem
a claim valid after the OIl has failed to respond to a claim
Petitioners contend that this is the only reading of OSRA that
woul d allow the financial responsibility provider to "determne if
the 'claim based upon a judgnment' and the 'damages clained are

subject to paynent or fall within the scope of the bond." ASA

Petition at 7; accord Kenper Petition at 12. W disagree that
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Congress intended sections 19(b)(2)(B), 19(b)(2)(C and (b)(3) of
OSRA to be read as Petitioners claim As discussed, supra,
Congress did not intend for financial responsibility providers to
review the validity of the claim underlving a iudunent: the
financial responsibility provider's role is Ilimted to determning
if the judgnent arises from the transportation-related activities
of the OTl. See Senate Report at 26.

Nor did Congress intend for the review procedures of sections
19 (b) (2)(B), 19(b)(2)(c) and (b)(3) of OSRA to be fungible. In
section 19(b) (2) (B), Congress provided an alternative claim
procedure that would allow claimants to attenpt to settle a claim
against an OIl wthout having to obtain a court judgnment. Id.
That procedure provides that the financial responsibility provider
may be available to pay a claim when the OIl fails to respond to
notice of the claimand the financial responsibility provider deens
the claimvalid;, thus, only that infornmal, pre-iudgnment settlenent
procedure envisions that the financial responsibility provider
assess the validity of a claim In contrast, the procedure set
forth in section 19(b) (2)(C), as nodified by section 19(b)(3),
provides that the financial responsibility shall be available to
pay a iudunent for damages against an OTl, |limted only to the
extent that it arises fromthe transportation-related activities of
the OTl. Congress drew a distinction between the review procedures

for a claimand those for a judgment, and § 515.23(b) reflects that
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di stinction.

Petitioners further argue that by denying financial
responsibility providers the ability to review default judgnents
for validity, and by limting review of a judgnent only to whether
the damages clainmed arise from the transportation-related
activities of the OInl and for finality, the Conmssion is
recogni zing default judgnents as binding and "conclusive on the
merits," thus failing to protect financi al responsibility
provi ders. Such a position, ASA argues, is a virtual adoption of
the mnority position delineated in Restatenent (Third) of
Suretyship and Guaranty. However , Petitioners inaccurately
interpret the Comm ssion's |anguage. In the supplenentary
information of the final rule, the Conm ssion acknow edged the
Restatenent's discussion relating how jurisdictions vary in their
treatnment of default judgnents as either conclusive, prima facie
evidence, or inadmssible as to the liability of a secondary
obligor (the surety). 64 Fed. Reg. at 11162. The Conmi ssion did
not specifically adopt any position, but rather rejected as
incorrect Petitioners' claimthat as a matter of suretyship |aw,
sureties are guaranteed the right to deny or limt liability in
cases of default judgments.!® Id. at 11161-62.

AsA further asserts that the Conmm ssi on m sunderstood section

12 Mbreover, beyond Petitioners' unsupported assertions, there
is nothing in the Restatenment to indicate which treatnent of
default judgnments is the "mnority" or "majority" position.
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67(c) of Restatenment (Third) of Suretyship and Guaranty regarding
a surety's common |aw protections from default judgnents. ASA
contends that the Commssion stated in the supplenentary
information that “YOSRA’s reliance on court j udgnments as
determ native does not envision that a financial responsibility
provi der decide to proclaima judgnment invalid."'" ASA Petition at
8 (purporting to quote 64 Fed. Reg. at 1161). Such a statenent is
i naccurate, ASA avers, because a surety does not proclaim a
judgnment invalid, but rather reviews the facts underlying a default
judgnent, applies them to the applicable law, then "determ nes
whether a claimis valid and takes appropriate legal action, if
necessary." ASA Petition at 9. The claim may be invalid, ASA
asserts, based on facts not related to finality or the limtation
of transportation-related activities.

Not only is ASA’s argunent unpersuasive and contradictory to
the direct nandate of Congress, but it also msquotes the
Comm ssi on. The Conm ssion actually stated that “OSRA’s reliance
on court judgnents as determnative does not envision that a

financial responsibility provider’s obligations may be averted

should the financial responsibility provider decide to proclaim a

judgnment invalid." 64 Fed. Reg. at 11161 (enphasis added).
Moreover, AsA fails to understand that the Conmmssion is not
[imting a surety conpany's ability to challenge default judgnents;

rather, a surety's ability to challenge default judgnents is based



32

on state | aw See Restatenent (Third) of Suretyship and Quaranty
§ 67, reporter's note c (1996). W are prohibiting a surety
conpany from del ayi ng paynment on a final judgnment while it reviews
that final judgnent in order to make its own assessnment of its
validity. Congress specifically directed in sections 19(b)(2) (0

and 19(b)(3) of OSRA that a bond, insurance or other surety shall
be available to pay any judgnent for damages as long as the
claimant has first attenpted to resolve the claim under section
19(b) (2)(B) and it arises from the transportation-related
activities of the OIl. The Comm ssion cannot further limt a
claimant's access rights to a surety bond by creating additiona

procedural barriers to paynent.

ASA also objects to the Conmission's contention that financial
responsibility providers <can protect thenselves from default
judgnments by refusing to underwite a bond for an OIl who has an
unst abl e background. Such a position will have the greatest
negative inpact on OIls, ASA nmaintains, because the Conmm ssion
fails to realize that OTIs may default, not because they are
financially unstable or unscrupul ous, but because they were either

i mproperly served, overlooked or |ost the sumons or conplaint, or

"forgot" to tinely respond. Since financial responsibility
providers will not be able to review such default judgnments, ASA
avers, they will have to charge prohibitive premuns to OTIs to

cover for such | osses.
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ASA’s concerns were previously addressed in the rul enaking
process. The Comm ssion recognized in the final rule that
extraordinary circunstances, such as inproper service, nay exist
whi ch woul d prevent a financial responsibility provider from paying
on a judgnent in the allotted 30 day period. In such instances the
Conmi ssion indicated its intention to be nore flexible. However ,
overl ooking or losing the sumons, or "forgetting,, to respond, are
the responsibility of a defendant, and neither the Conmm ssion nor
the claimant should be responsible for protecting OTIs fromtheir
own negligence or inconpetence.

Furthernmore, even under the regulations in effect prior to
i ssuance of the final rule, financial responsibility providers
could not review default judgments for validity. Petitioners'
argunent that the final rule will conpel financial responsibility
providers to charge prohibitive premiuns to OTIs is therefore
unf ounded. The Conm ssion expects financial responsibility
providers to factor what could give rise to a default judgnment into
its charges, because the costs can reasonably be expected to
reflect the risks. 64 Fed. Reg. at 11161. Moreover, the cost of
such financial responsibility instruments 1is not currently
prohibitive, and the final rule does not inpose greater financial
risks or burdens on financial responsibility providers that would
likely increase those costs. [f anything, OSRA and the final rule

hel p to prevent the advent of charging prohibitive prem uns because
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t hey encourage claimants and financial responsibility providers to
settle claims out of court. The Commission has created a fair rule .
that protects the interests of claimants, OIls, and financial

responsibility providers with respect to the process of pursuing
clainms against an OTI’s financial responsibility through court

judgnents, as nmandated by OSRA Thus, Petitioners' request to
anend § 515.23(b) to allow financial responsibility providers to
review the validity of a valid judgnment is denied.

Finally, we disagree with ASA’s request to anend § 515.23(b)
to require claimants to tinely submt all pertinent documents to
financial responsibility providers and cooperate in good faith
during the 90-day claim period and the 30-day judgment review
peri od. It is inplicit in section 19(b) of OSRA that a clai mant
must act in good faith when attenpting to settle a claim and
collect on a judgment. Therefore, Petitioners' request to add such
| anguage is deni ed.

2. "Consents to be sued,, |anguage in Bond Form FMC- 48

In this rul enaking, the Conm ssion revised the four financial
responsibility fornms for consistency and to conply with the new

requi rements of OSRA The Conmi ssion, inter alia, added |anguage

to surety bond form FMC-48, Appendix A to subpart C, already
existing in both the insurance and guaranty fornms, FMC-67 and FMC-
68 respectively, stating that

[tlhe Surety consents to being sued directly in respect
of any bona fide claimowed by the Principal for danages,
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reparations or penalties arising from the transportation-
related activities under the 1984 Act of Principal in the

event that such legal liability has not been discharged
by the Principal or Surety after a claimant has obtai ned
a final judgnment (after appeal, if any) against the

Principal froma United States Federal or State Court of
conmpetent jurisdiction and has conplied wth the
procedures for collecting on such a judgnment pursuant to
46 CFR § 515.23(b), the Federal Maritinme Conmm ssion, or
where all parties and claimants otherwise nutually
consent, froma foreign court, or where such clainmnt has
beconme entitled to paynent of a specified sum by virtue
of a conpromse settlenent agreement made wth the
Principal and/or Surety pursuant to 46 CFR § 515.23(b),

wher eby, wupon paynment of the agreed sum the Surety is to
be fully, irrevocably and unconditionally discharged from
all  further liability to such claimnt; provi ded,

however, that Surety's total obligation hereunder shall

not exceed the anmount set forth in 46 CFR § 515.21, as
appl i cabl e.

64 Fed. Reg. at 11178.

Petitioners oppose the inclusion of this Ilanguage in the
surety bond form FMC-48, arguing that it wll deny sureties
effective due process of default judgnents, particularly in |ight
of the Commssion's refusal to require claimants to notify
financial responsibility providers of |awsuits comrenced agai nst
Olls. ASA contends that this provision will encourage litigation
of clainms denied by sureties in good faith. Furthernore, ASA
asserts, the l|anguage denies sureties "the ability to deny, short
of litigation, a claim that, for exanple, may be fraudulent,
contains a mstake or error, or is based on a default judgnent that
may be invalid or awards damages that are beyond the scope of the
bond. , , ASA Petition at 13. Kenper agrees, asserting that

cl ai mant s unfam liar with  Conm ssion regul ations may sue
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prematurely despite OSRA’s alternative claim procedure.

W di sagree. The bond form sets forth the steps a clai nant
must follow in order to sue the surety if it has failed to pay on
the bond. The procedure allows the claimant to sue the surety only
after it has conplied with all applicable Comm ssion regul ations,
including the alternative claimprocedures in § 515.23(b) .*® Again,
Petitioners incorrectly argue that they nmay deny clains based on
defaul t judgnents. Petitioners may chall enge default judgnments in
state court, but they can deny a claim based on a default judgnent
only if it is not final or the damages do not arise from the
transportation-related activities of the OIl. Al other argunents
are not within the Commssion's jurisdiction, but rather are for
the state courts to decide. If a court determnes that the
activities of the OIl are transportation-related, and thus the
claimant is entitled to damages, the financial responsibility
provi der cannot deny the cl aimbecause it independently decided the
court was in error. Moreover, as the Conm ssion explained in the
suppl enentary information of the final rule, the |anguage neither
alters the surety's obligations arising under the bond nor grants
claimants a heretofore nonexistent right. 46 Fed. Reg. at 11165.

Petitioners further argue that adding the "consents to be

3 \Wiile claimants may be ignorant of Conmm ssion regul ations
when seeking judicial redress against an OIl, the clainmant wll
necessarily know about the bond if it is seeking paynent on it
and will in that instance be expected to conply with Conmm ssion
regul ations to collect on a bond.
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sued,, language to Bond Form FMC-48 is arbitrary and capricious,
considering that the |anguage does not appear in OSRA and was
nmerely copied from the insurance and guaranty fornmns. This is
i nproper, Kenper contends, because of the distinct and separate
rel ati onships and commtnents nade under a surety agreenent as
opposed to an insurance or guaranty agreenent. However, the
Comm ssion added the "consents to be sued,, l|language in order to
provide claimants with information regarding their rights wth
respect to bonds, to the same degree as is provided with respect to
i nsurance and guaranty forns. Moreover, as the Conm ssion stated
in the supplenentary information of the final rule, the "consents
to be sued,, |anguage does not alter the different relationships and
comm tnents of surety agreenents. Such agreenents do not prevent
a claimant from suing a surety who does not honor a final court
judgnent. Id. |In an attenpt to argue that the differences between
i nsurance agreenents and surety agreenents dictate that the
"consents to be sued,, |anguage should be excluded from FMC-48, ASA,
inits coiments to the proposed rule, clained that while insurance
is for the benefit of the insured and involves only two parties, a
surety bond is for the benefit of third party clainmants, and
[alt no tinme does, or can, a bond principal receive any
proceeds from a surety bond. Under a surety bond, the
bond principal is not entitled to indemity, and the
surety is not obliged to defend the bond princi pal
Moreover, the surety may conpel the bond principal to
pay an obligation when due, and is entitled to

rei mbursenent of any claimpaid under the bond, plus the
expense of resolving the claim
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ASA Comments at 2 n.l. ASA’s argument illustrates that a surety
may be entitled to reinbursenent of the bond anount from the
princi pal should a claimbe nmade agai nst the bond; however, it does
not support the argunent that the relationships and conmtnents
attendant to a surety agreenment would prevent a claimant from being
able to sue the surety conpany directly should it fail to honor its
bond.

Petitioners finally contend that the "consents to be sued,,
| anguage conflicts with Treasury procedures, under 31 CFR §§ 223.18
- 223.22, for conplaining against sureties who fail to honor their
bonds. In their comments to the proposed rule, ASA and Kenper both
argued that the |anguage conflicts with the Treasury regul ations,
because there is already a procedure "in place that governs the
conplaint process against a sureties' [sic] failure to honor
clains, and the Treasury Departnent's authority to renobve a surety
from the Treasury's approved list after an opportunity for the
conpl ai nant and surety to be heard.,, ASA Comments at 38-39; Kenper
Comments at 18, 21. Petitioners further averred that the
Commi ssion's concern about sureties failing to honor clains can be
al | ayed because "state law bad faith clains, conplaints pursuant to
Treasury Departnent regul ations, and the renoval or possibility of
being renmoved from the Treasury Departnent's approved list of
sureties,, will provide adequate assurance that sureties wll honor

clains. Asa Comments at 40; Kenper Comments at 22. The Conmi ssion
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found in the supplenentary information of the final rule that the
"consents to be sued,, |anguage does not conflict with the Treasury
regul ati ons, because it does not subvert the process whereby a
federal agency may nake a report against a surety who fails to
honor its bonds. 46 Fed. Reg. at 11165.

ASA clains that the Comm ssion msinterpreted the regul ations
as allowing only federal agencies to make conplaints to Treasury.
ASA contends that private claimants can avail thenselves of the
Treasury procedures because the regul ations provide that "an agency

may nake a conplaint on the basis of complaints it receives from

private clainmants at the Comm ssion.,, ASA Petition at 14; accord

Kenper Petition at 5.

W reaffirm the position we adopted in the final rule, that
the "consents to be sued,, |anguage does not conflict wth the
Treasury procedures. 46 Fed. Reg. at 11165. In order to ensure
that bond conpanies doing business wth the United States
Governnent neet their responsibilities, the Treasury regulations
afford federal agencies the ability to report to Treasury when they
are unable to collect on a bond to their satisfaction. Id. Upon
recei pt of such a report, Treasury gives the surety an opportunity
to respond,” and then nakes a decision either to dismss the

conplaint, or preclude renewal of or revoke the surety's

* The regulations provide that the surety may respond in
witing or may request an informal hearing. 31 CFR §§ 223.18(b)
and 223.19(a).
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certificate of authority, which is the certification that allows
sureties to do business with the United States. 31 CFR § 223. 20.
This is not a process, however, whereby Treasury attenpts to nake
a claimant whole by finding that the surety nust honor its bond;
the Treasury procedures are directed at nmaintaining a |ist of
qualified sureties, not at resol vi ng i ndi vi dual cl ai ns.
Petitioners' argunent that the Commssion msinterprets the
regul ati ons because federal agencies can nake a report to Treasury
based on conplaints from private clainmants, not just the
government, is therefore inapposite. A claimnt suing a surety for
its failure to honor a bond neither subverts nor duplicates
Treasury's ability to revoke a surety's certificate of authority
for its failure to keep and performits contracts. See 31 CFR §
223. 18.

Thus, we agree with OCOWG that the Comm ssion fully considered
and rejected these argunents in the final rule, and that
Petitioners did not present a mstake of fact as required by Rule
261. W are not persuaded by Petitioners' reiteration of their
previous argunments and, thus, Petitioners' request to renove the
"consents to be sued,, |anguage from Bond Form FMC-48 is deni ed.

3. The def| nitions of “freight forwarding serV| ces.
“NVOCC semcess2’ant—transportation——Tetlated—met]
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The Conmmission, at the direction of OSRA with guidance from
the Senate Report, and in accordance with the coments to the

proposed rule, defined "freight forwarding services,,, 46 CFR §
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515.2(i),* "NVOCC services,,, 46 CFR § '%515.2(1), and

' The definition of freight forwarding services renains
unchanged and continues as it was, pre-OSRA, as foll ows:
‘ (1) Freight forwarding services refers to the dispatching of

shi pnrents on behalf of others, in order to facilitate
shi prent by a common carrier, which may include, but are not
l[imted to, the follow ng:
(1) ordering cargo to port;
(2) preparing and/or processing export declarations;
(3) booking, arranging for or confirmng cargo space;
(4) preparing or processing delivery orders or dock
receipts;
(5) preparing and/ or processing ocean bills of I|ading;
(6) preparing or processing consular docunments or arranging
for their certification;
(7) arranging for warehouse storage;
(8) arranging for cargo insurance;
(9) clearing shipnents in accordance with United States
Gover nnent export regul ations;
(10) preparing and/or sending advance notifications of
shi pnents or other docunents to banks, shippers, or
consi gnees, as required,
(11) handling freight or other nonies advanced by shippers,
or remtting or advancing freight or other nonies or credit
in connection with the dispatching of shipnents;
(12) coordinating the novenent of shipnments fromorigin to
vessel ; and
(13) giving expert advice to exporters concerning letters of
credit, other docunents, licenses or inspections, or on
probl ens germane to the cargoes' dispatch

¢ That section reads:

(1) Non-vessel -oweratina conmon carrier services refers to
the provision of transportation by water of cargo between
the United States and a foreign country for conpensation
W t hout operating the vessels by which the transportation is
provided, and may include, but are not limted to, the
fol | ow ng:
(1) purchasing transportation services froma VOCC and
of fering such services for resale to other persons;
(2) paynent of port-to-port or nultinodal transportation
char ges;

[ ' (3) entering into affreightnment agreenments w th underlying
shi ppers;
(4) issuing bills of lading or equival ent docunents;
(5) arranging for inland transportation and paying for
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"transportation-related activities,,, 46 CFR § 515.2(w),* in the
final rule. As ASA notes, the Conm ssion adopted separate
definitions for freight forwarders and NVOCCs in recognition of the
distinct activities perforned by the individual entities. ASA
Petition at 17; see also 64 Fed. Reg. at 11160. The Conmi ssi on
al so adopted a definition of "transportation-related activities,
enconpassi ng a broad enough range of freight forwarding and NVOCC
services to ensure that those activities intended to be covered by
the instrunment of financial responsibility be fully covered. Id.
However, the Conm ssion reaffirmed that any non-OIl services would
not be covered by the OTI’s financial responsibility. Id.

ASA argues that by referring to "non-OIl services,,, rather

t han di stingui shing between freight forwardi ng and NVOCC servi ces,

inland freight charges on through transportati on novenents;
(6) paying |awful conpensation to ocean freight forwarders;
(7) leasing containers; or

(8) entering into arrangenents with origin or destination
agents.

7 That section reads: .
(w) Iranswortation-related activities which are covered by
the financial responsibility obtained pursuant to this part
include, to the extent involved in the foreign commerce of
the United States, any activity performed by an ocean
transportation internediary that is necessary or customary
in the provision of transportation services to a custoner,
but are not limted to the follow ng:
(1) for an ocean transportation internediary operating as a
freight forwarder, the freight forwarding services
enunerated in §515.2(i), and
(2) for an ocean transportation internediary operating as a
non-vessel -operating comon carrier, the non-vessel-
operating conmon carriers services enunerated in §515.2(1).
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the Comm ssion failed to sufficiently clarify what woul d be covered
by the freight-forwarder's or NVOCC’s respective financial
responsibility. By conbining freight forwarding and NVOCC services
under the definition of "transportation-related activities,,, and
not limting them ASA contends that a freight forwarder's or
NvOocC’s financial responsibility will not be limted to freight
forwarding or NVOCC services respectively. In addition,
Petitioners aver that the |anguage is redundant.

W agree with Petitioners that the result which they fear
stens fromthe rule | anguage is to be avoi ded, but we di sagree that
such an interpretation actually derives from the rule as
pr onul gat ed. The financial responsibility fornms in the rule,
Appendi x A to subpart C, require the applicant to identify whether
it is operating as a freight forwarder or an NvVOCC.'®* By
di stingui shing which type of OTI the applicant is, a claimant wll
only be able to seek damages related' to the transportation-rel ated
activities of the OIl as a freight forwarder or an NVOCC, in
accordance with the applicant's delineation on the instrunment of
financial responsibility against which the claimis nade. Even if

the OTl is operating as both a freight forwarder and an NVOCC, the

8 |n the proposed rule, the Conmm ssion set forth financial
responsibility forns for OTIs that did not distinguish between
freight forwarders and NVOCCs. In response to Petitioners'
coments that freight forwarders and NVOCCs are distinct entities
and thus need separate financial responsibility forns, the

Commi ssi on changed the fornms accordingly.
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claimant, as a basis for recovery, wll have to indicate in which
capacity the OIl was providing services to the claimant. This wl|
protect an OIl who operates as both a freight forwarder and an
NVOCC and keep its instrunents of financial responsibility
separ at e.

As Petitioners did not present a mstake of fact, and we
otherwise find their argunents unpersuasive, Petitioners' request
to further clarify the distinction between the definitions of
"freight f orwar di ng services," " NVOCC services, , and

"transportation-related activities,, is denied.

4, Paynent of clainms on final judgments

ASA asserts that, while the Conmssion stated in the
suppl enent ary i nformation t hat paynent agai nst financi a
responsibility should only be made on "final,, judgnments, it failed
to include the word "final,, in § 515.23(b)(2). This was an
oversight and Petitioners' request to add the word "final,, to §
515.23(b)(2) is granted. In order to preserve resources, this

oversight will be corrected in Docket No. 99-10 - (Qcean Common
Carriers Subiject to the Shipping Act of 1984, a rul emaking which is
anendi ng 46 CFR part 515, in other respects.
CONCLUSI ON
Petitioners have not presented any m stakes of fact.
Petitioners' argunents to anmend § 515.23(b), Bond Form FMC-48, or

the definitions of "freight forwarding services,,, "NVOCC services,
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and "transportation-rel ated activities" are unper suasi ve.
Therefore, the Petitions of ASA and Kenper are denied, except to
add the word "final" as described above.
THEREFORE, IT IS ORDERED  That t he Petitions for

Reconsi deration of the Final Rule in Docket No. 98-28, Licensing,

Fi nancial Responsibility Requirenents, and CGeneral Duties for Qcean

Transportation |Internediaries, are denied to the extent that

American Surety Association and Kenper National |nsurance Conpanies
seek to anend the procedure for collecting on a court judgnent
obt ai ned agai nst an OTl, the "consents to be sued" |anguage in Bond
Form FMC-48, and the definitions of "freight forwarding services,"
"NVOCC services" and "transportation-related activities;" and

IT IS FURTHER ORDERED, That the Petitions are granted to the
extent Anerican Surety Association and Kenper National |nsurance
Conpanies seek to add the word "final" to § 515.23(b) (2).

By the Conm ssion.

/-

Bryant L. VanBrakle
Secretary



