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FEDERAL MARI TI ME COWM SSI ON
46 CFR PART 535 and 572
[ DOCKET NO 98- 26 |
OCEAN COVMON CARRI ER AND MARI NE TERM NAL OPERATOR
AGREEMENTS SUBJECT TO THE SHI PPI NG ACT OF 1984

AGENCY: Federal Maritinme Comm ssion.

ACTI ON: Proposed Rul e.

SUMVARY: The Federal Maritine Conmm ssion proposes to anend its
regul ati ons governing agreenents anobng ocean conmon
carriers and marine termnal operators to reflect changes
made to the Shipping Act of 1984 by the recently enacted
Ccean Shipping Reform Act of 1998, P.L. 105-258. 1In
accordance with that Act, the Comm ssion is proposing to
establish new rules for ocean carrier agreenents
regarding carriers' service contracts wth shippers,
anend the scope of marine term nal agreenents subject to
the Act, establish rules for agreements on freight
f orwarder conpensati on, reduce the mandatory notice
period for carriers' independent action on tariff rates,
and make other conform ng changes. The Commission is
al so proposing to delete nmuch of its format requirenents
for filed agreenents, clarify the definition of "ocean
comon carrier”, and make other technical amendnents to
the filing rules for clarity and admnistrative

ef ficiency.
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DATES: Comments due [INSERT DATE 30 DAYS AFTER DATE OF

PUBLI CATI ON I N THE FEDERAL REG STER].

ADDRESS: Send comments (original and fifteen copies) to:
Joseph C. Pol king, Secretary
Federal Maritime Conm ssion
800 North Capitol Street, N.W Room 1046
Washi ngton, D.C 20573- 0001

FOR FURTHER | NFORMATI ON CONTACT:

Thomas Panebi anco, General Counsel
Federal WMaritine Commi ssion

800 North Capitol Street, N W
Washi ngton, D.C. 20573- 0001

(202) 523-5740

Austin L. Schmtt, Director

Bureau of Economics and Agreenment Analysis
Federal Maritinme Comm ssion

800 North Capitol Street, N W

Washi ngton, D.C 20573- 0001

(202) 523-5787

SUPPLEMENTARY | NFORVATI ON:

Backar ound

On Cctober 14, 1998, the Ccean Shipping Reform Act, P.L. 105-
258, 112 Stat. 1902, (“OSRA”) was signed into law. That |aw makes
several changes to the Federal Maritine Conmission's (“FMC” or
"Commi ssion”) authorities and responsibilities under the Shipping
Act of 1984, 46 U S. C app. 1701 et seq. ("1984 Act"). I'n
particular, in an effort to foster conpetition and other ains,
Congress made a nunber of changes regarding the treatnent of
agreenments between and anong vessel -operating conmon carriers and

marine termnal operators, which are subject to Conm ssion

wer
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over si ght. Section 203 of OSRA requires that “[n]ot later than
March 1, 1999, the Federal Maritime Conmi ssion shall prescribe
final regulations to inplenent the changes made by this Act."

On Novenber 13, 1998 the President signed the Coast @uard
Aut horization Act of 1998, 1999 and 2000, P.L. 105-383, 112 Stat.
3411 (Novenber 13, 1998). That Act also included anendnents to the
Shi ppi ng Act of 1984. Accordingly, the Conm ssion now proposes to
update its agreenent-related regulations to conformwi th these new
l aws. The Conmmi ssion is also proposing to amend its rules to
elimnate certain unnecessary formal requirenents and nake other
clarifications and changes.

OSRA Changes to FMC Aareenment Oversi sht

The nost notable feature made to the 1984 Act by OSRA invol ves
ocean carrier agreenents and service contracting. Specifically,
OSRA anends section 5 of the 1984 Act to provide that ocean common
carrier agreenents may not prohibit or restrict nenbers from
negotiating service contracts with one or nore shippers, and nay
not require nenbers to disclose the terms and conditions of a
service contract or a negotiation on a service contract. Inits
report on OSRA, the Senate Commerce, Science, and Transportation
Conmittee stated that "the right of individual and independent
service contracts is the nost inportant change made by the bill"
the change was nmade "to foster intra-agreenment conpetition, pronote

ef ficiencies, nodernize ocean shipping arrangenents, and encourage

ik s e
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i ndi vidual shippers and carriers to devel op econom c partnerships
that better suit their business needs." S. Rep. No. 2, 105th Cong.
1st Sess. 16-17 (1997). Under the new law, ocean conmon carrier
agreenents are prohibited from adopting mandatory rules or
requi rements affecting a nmenber's right to negotiate and enter into
service contracts. OSRA does provide, however, that an agreenent
may issue voluntary guidelines relating to the ternms and procedures
of nenbers' service contracts, if they state that nenbers are not
required to follow the guidelines. Agreement guidelines are
required to be submitted confidentially to the FMC

G her notable changes in OSRA include reducing the notice
period for independent action on tariff rates and service itens
fromten cal endar days to five, and establishing that the right of
i ndependent action applies to all rates and charges fixed by a
conference. In addition, OSRA (while it elimnates many of the
Act's prohibitions on discrimnatory treatnent) adds new sections
10(c) (7) and (8) applying to service contract carriage, barring
carrier groups from subjecting shippers' associations or ocean
transportation intermediaries to unjust di scrimnation or
unreasonabl e prejudice or disadvantage based on their status as
associ ations or internediaries. This section shows Congress's
recognition that these "mddlenen" are an inportant part of the
market's conpetitive structure and are worthy of special

protections.
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The standards in section 16 for granting exenptions from
requirements of the Act also have been liberalized. Mai nt ai ni ng
effective FMC regul ation and averting unjust discrimnation are no
| onger part of the analysis. The Commi ssion now nust establish
only that an exenption will "not result in substantial reduction in

conpetition or be detrinental to commerce.”!

6@025’

The new law also rectifies anmbiguity that arose in the wake of
the 1995 repeal of the Shipping Act, 1916 (which applied to
donesti c wat erborne comerce; see P.L. 104-88, 109 Stat. 803) as to
the scope of the Commssion's authority over nmarine term nal
operations involving donestic conmerce. CSRA changes the
definition of “marine term nal operator” (fornmerly section 3(15),
now 3(14)) to make clear that it applies to the furnishing of
termnal facilities not just in connection with "comon carriers”
(i.e., wholly international commerce), but also in connection wth
"a common carrier and a water carrier subject to subchapter |1 of
chapter 135 of title 49, United States Code." Put another way, the
definition of marine term nal operator (and thus, our jurisdiction)

now extends to term nal operations involving both international and

"Wiile the grant of particular exenptions under the new
standard is beyond the scope of this proposed rule, the Conm ssion
will entertain coments on whether any classes of agreenments woul d
be appropriate for full or qualified exenption under the new test.
Such comments, if neritorious, may form the basis for future
pr oceedi ngs.

LA S
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donestic waterborne commerce, but not to terminal operations
i nvol ving solely donestic transport.

A corresponding change is nmade in section 4(b) of the 1984
Act, which specifies the types of agreenents subject to the Act.
The anended Shipping Act thus will apply to agreenents anong
term nal operators to discuss, fix or regulate rates or services
applicable to both international and donestic comerce. However ,
agreenments involving termnal operators to “engage in exclusive
preferential, or cooperative working arrangenents” wll only be
subject to the Act "to the extent such agreenents involve ocean
transportation in the foreign commerce of the United States.”

Wiile OSRA nade no changes to the general econom c standard
for evaluating agreenents in section 6(g) of the Act, t he
legislative history explains that evolving narket conditions
require the Comm ssion to take a nore vigorous and forward-| ooking
approach to enforcing the general standard. The Conmttee stated,
in part:

[Ilnternational liner shipping is becomng a nore
concentrated industry. The Conmittee is concerned that
trade-wi de agreenents established by the potential
ol i gopoly of nega-carriers and gl obal strategic
al liances, conposed of fewer and more honpgeneous mnenbers

than are today's agreenents, may effectively dom nate the
major U S. trade lanes in the near future.
*

The section contenplates the use of reasoned projections
and forward-| ooking anal yses by the agency, based on its
substantial industry expertise. It appears that the FMC
thus far has given the section a restrictive reading,

suggesting that an injunction cannot be won wthout
direct evidence of actual comercial harm suffered by
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shippers as a result of agreenent activity. Wile
evidence of shipper harm may indeed be relevant in
certain cases, a blanket requirement for such evidence is
not consistent with the text of the statute, and would
undermine the agency's ability to take necessary
preventive action. Indeed, the Conmttee directs the
agency not to allow the disruption of ocean borne
commerce while it seeks to quantify such disruption for
evi dentiary purposes.

S. Rep. No. 2,105th Cong., 1st Sess. 8-9 (1997).

The Conmittee also set forth a detailed analytical approach to
t he section, devel oped in cooperation with the Comm ssion and ot her
interested parties. Wile no specific changes on the Comm ssion's
rules appear to be warranted to inplenment these policies, the
Commission will be tailoring and refining its agreenment analysis to
conformwith the Conmttee' s adnonitions.

The Proposed Rul e

The proposed rule redesignates the Conmm ssion's agreenent
rules, fornerly 46 CFR part 572, as part 535, and nmakes changes to
its authority citations to reflect OSRA’s passage. Ref erences in
the followi ng discussion will be to the redesignated part nunber.

The following discussion first covers the three groups of
proposed rule anendnents that require a degree of detailed
expl anation: (1) changes regarding service contracts; (2) changes
in agreement form and (3) a revised definition of ocean common
carrier. Following those three matters is a discussion of the
remai nder of the proposed changes, in the order they appear in the

rule.
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Proposed Anendnments Regardi ng Service Contracts

A new policy statenent is added in § 535.103 to reflect the
Act's new limts on carrier agreenments affecting service contracts.
The definitions of *"service contract” and "shipper" in §
535.104 (cc) and (dd) are changed to reflect changes in the Act.
Also, to conformwith OSRA, the fornmer reference to regul ating and
prohibiting service contracts in the list of agreements subject to
the Act (§ 535.201(7)) is changed to "discuss and agree to any
matter related to service contracts.”

Section 535.802 is entirely new It reflects the new
provisions in section 5{(c) (1) and (2) of the Act barring carriers
from collectively agreeing to prohibitions or restrictions on
service contract negotiations, or requirenents for disclosure of
contract terns or negotiations. It nmakes <clear that these
prohibitions in section 5(c) (1) and (2) apply whether or not the
carriers' agreed-upon prohibitions, restrictions, or requirenents
are legally enforceable or backed by sanctions or penalties.

Wil e OSRA bars carrier groups from establishing binding rules
for contracts, it allows them to adopt voluntary guidelines to
guide menbers in their contract dealings wth shippers. Section
535.802(c) reflects the Act's new section 5(c)(3) barring carriers
from collectively adopting mandatory rules or requirenents for
contracts. Section 535.802(d-g) addresses the use of voluntary

service contract guidelines. The term "voluntary guidelines" is
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defined to clarify that it applies to the terns of service
contracts and the procedures carriers follow in their dealing with
shi pper custoners, and not to procedures for carriers' discussions
or decision neking anong thenselves, which would effectively
restrict independent service contracting. The rule also nakes
clear that use of such guidelines nust be wholly at the option of
the individual carrier.

Section 535.802(f) states that voluntary guidelines nmay not
include procedures whereby carriers agree to disclose service
contract ternms or negotiations, pre-clear proposed service
contracts, submt to conpliance checks or are subject to sanctions
for non-conpliance. Such "guidelines" would be inconsistent with
the voluntariness requirenent in the statute, the Act's prohibition
on disclosure requirements and agreenent restrictions on service
contracting, and would undermne Congress's intent to elimnate
collective control of service contracting.

A new § 535.802(h) is added in recognition that, inasnuch as
the Act allows nulti-carrier agreenents, carriers nust agree anong
t hemsel ves on procedures for entering into and adm nistering such
contracts. Such procedures nust be reflected in the carriers'
filed agreenent.

Anot her new section, § 535.803, is added reflecting the new
statutes' mandate that carriers may not agree to limt freight

forwarder conpensation to less than 1.25 percent of charges, and
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nmust be allowed to take independent action on freight forwarder
conpensation on not nore than five days' noti ce.

Proposed Chanaes Reaardins Form of Agreenents

The Conmission at this time also is proposing to elimnate
many of the form and manner requirenents for agreements set forth
in Subpart D. Wile Congress did not address this matter directly
in OSRA, both the law and the legislative history nake it clear
that Congress intended that the industry be afforded nore
admnistrative flexibility to respond to the narketplace. For
exanpl e, OSRA provides carriers substantially nore flexibility in
structuring tariffs. Also, in its discussion of agreenents, the
Commerce Committee Report enphasized "pronpt agreenment review,
m nimal government intervention, and continued flexibility in
structuring agreenents."” In light of these factors it does not
seem appropriate to continue the requirenent that carriers
structure their agreenments to accord with a highly structured,
tariff-type form

Therefore, § 535.402(a) is anended to renove paper size and
margin requirenents, and clarify that agreenents in other |anguages
must include a translation. The title page requirement in §
535.402(b) is nodified slightly. In addition, a revised §
535.402(d) clarifies that agreenents are signed by each individual
contracting party or its designated agent, as opposed to a single

official or agent of the group as a whole, ensuring that filed

w1
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agreenments conport with general statute of frauds principles and
indicate on their face the assent of each individual party.
Anot her amendnent to section 535.402(d), permtting faxed or
phot ocopi ed signatures, wll mnimze any adm nistrative del ay.

The ordering and pagi nation requirenents in §§ 535.402(e) and
403 are alnost entirely renoved. Only those requirenments necessary
to the processing and oversight of the agreenent are retained.
Thus, agreenents nust either include or be acconpanied by a table
of contents, and by information such as contact nanes, addresses,
and specific geographic scope involved. O course, in deleting the
form requirenents, the Commission is in no way indicating that
particul ar agreenent provisions are no longer required to be filed;
indeed, the conpleteness requirenent of 5535.407 is unchanged.
Rather, it is the Commssion's intent that parties be free to draft
their arrangenents to best suit their conmercial objectives.

Section 535.404 is revised to delete the requirenent that
conference-specific agreenment |anguage be ordered in a particular
fashi on. However, the content requirenments, which track section 5
of the 1984 Act's provisions, are largely retained.

The agreenent nodification section, § 535.405, is sinplified.
The Conm ssion wi shes the anmendnment process to be as expedi ent and
practical as possible. Therefore, it is continuing the customary
practice of allowing changes to existing |anguage to be nade

through the submission of "revised pages," wth acconpanying
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mar ked-up pages submitted for illustration purposes. Al so, the
elimnation of the formrequirenents inplicitly provides carriers
nore flexibility to amend their understandings by filing additional
agr eenent pages or sections. Mandatory republication is
elimnated, replaced with a new § 535.405(e), providing that the
Conmmi ssi on may nmandate republication when it is deemed necessary to
maintain the clarity of an agreenent. In addition, the waiting
period exenption for mscellaneous anendnents, set forth in §
535.309, is anended to renove specific form requirenents.

Proposed Revised Definition of Ccean Conmpn Carri er

An anended definition of "ocean common carrier” is proposed to
resol ve uncertainty generated by the 1984 Act's definition, which
is sinply "a vessel -operating common carrier." At issue is part of
the regulatory dividing |ine between ocean common carriers and non-
vessel -operating common carriers (“NVOCCs”). The distinction,
which was first codified in 1984, has significant inplications for
the regulatory schene, inasmuch as the 1984 Act afforded ocean
carriers, but not NVOCCs, antitrust inmmunity and other rights and
responsibilities under the 1984 Act. The need for clarity in this
area is continued by OSRA, which continues to differentiate between
vessel -operating and non-vessel operating lines with regard to
service contracting and ot her areas.

At first glance, it is difficult to see the anbiguity in the

phrase "vessel-operating." However, the Comm ssion staff has
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encountered a nunber of conplex or debatable admnistrative issues
regardi ng where and when vessels are operated, and what types of
vessel s are involved. The staff has |long taken a position (albeit

an uncodified one) in its dealings with the industry that an "ocean

common carrier” is a common carrier that, in providing a conmon
carrier service, operates a vessel calling at a U S. port. If a
carrier is an ocean commobn carrier in one trade, it has been
reasoned, it is an ocean common carrier for all trades. For

exanple, if a carrier operates vessels fromthe U S East Coast to
northern Europe, it has the legal "status" of ocean common carrier
to enter into space charter agreenents for any U S.-foreign trade.

The proposed definition would codify the staff's approach. It
woul d continue the practice of determning status on a nulti-trade
basis (i.e., an ocean conmobn carrier in one trade has that status
inall trades). Any interpretation of the statute requiring status
determnations to be nade on a trade-by-trade basis would be
adm ni stratively inpractical and likely would pronpt |ess than
efficient redeploynment of vessels in the US. trades for purely
| egal purposes.

The proposed definition would also clarify the issue whether

conpanies that operate vessels only outside the US -- i.e., if
they have no vessel operations to U S. ports -- can be deened
“ocean common carriers." Wile the staff's view has been negative

the lack of precedent or formal guidance on this issue warrants

it s ok i b st s



- 14 -
that the issue now be resolved by the Commssion after an
opportunity for interested parties to be heard.

It appears that the legislative intent of the 1984 Act was to
vi ew vessel operators as those whose vessels call at U S. ports and
to classify all other common carriers in US. comerce as non-
vessel -operating comon carriers. For exanple, in its report on
the 1984 Act, the Senate Conmerce, Science, and Transportation
Conm ttee observed:

The Conmittee strongly believes that it is in our nationa

interest to permt cooperation anobng carriers serving our

foreign trades to permt efficient and reliable service.

Qur carriers need; a stable, predictable, and profitable
trade with a rate of return that warrants reinvestnent and a

commtment to serve the trade; greater security in investnent

S. Rep. No. 3, 98th Cong., 1st Sess. 9 (1983). Accordingly, we do
not believe that Congress intended to provide special privileges or
protections to carriers that have not nmade the financial commtnent
to providing vessel service to the United States.

A definition of ocean comon carrier that enconpassed
conpanies that operate vessels only in foreign-to-foreign trades
woul d substantially broaden the scope of antitrust imunity
potentially to include a nunber of snmall operators whose wholly

foreign vessel operations would be difficult for the Comm ssion to

Vo
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monitor or verify. Such a finding would renove such conpanies from
t he scope of the Act's NVOCC bondi ng requirenents, even though they
have no vessels or assets in the United States that can be attached
to satisfy a Commission or US. court judgnent; it would renove
them from OSRA’s |icensing requirenents as well. Such an approach
woul d al so seem to contravene the |ongstanding judicial policy of

narrowWy construing antitrust exenptions. See, e.g., Feder al

Maritinme Commission V. Seatrain Lines, lnc., 411 U S. 726, 733

(1973). In addition, fromthe text of the Act it appears likely
that when Congress wused the wunadorned term "vessel" in the
definition of ocean common carrier, it was referring to the vessels
specified in the definition of common carrier, i.e., those that

operate on the high seas or Geat Lakes between the United States
and a foreign country.

The proposed definition would continue the policy that the
vessels in question nust be used in a common carrier service. If
an NVOCC operates tankers, tranps, or cruise ships wholly apart
fromits conmon carrier service, it does not secure ocean conmmon
carrier status from those vessel operations.

O her _Proposed Chanaes

Redesignated § 535.102 is anmended to reflect that nmarine
term nal agreenments are no longer limted to solely international

conmer ce.
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The definition of "common carrier” in § 535.104(f) is anmended
to reflect changes nade in the 1984 Act by section 424(d) of the
Coast (Quard Authorization Act. That act inserted a qualified
exception in the definition for certain vessels carrying perishable
agricultural conmmodities.

The definition of "conference agreenent,” in redesignated §
535.104(g) is changed to clarify that the term (and the rule
sections that apply it, such as the nandatory independent action
requi rements) extends only to ocean common carrier conferences, and
not to marine termnal conferences, which are defined el sewhere in
this part. The definition is also changed to elimnate two
seem ngly superfluous elements that do not appear to correspond
with the statutory text: (1) the requirenment that, to be a
conf er ence, carriers nust agree to collective admnistrative
affairs, and (2) the statement that carriers may have a common
tariff and nust participate in sone tariff. The definition is also
anended to reflect that an agreenent nay offer agreenent service
contracts w thout being designated a conference.

The definition of "effective agreenment” in redesignated §
535.104(j) is changed to renove references to the Shipping Act,
1916, and the definition of "information form in paragraph (n) is
anmended to clarify that it extends to sone types of agreenent
nodi fi cati ons. "Marine termnal operator” is redefined in

paragraph (q) to accord with the new definition in OSRA as
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di scussed above, and the definition of NVOCC is renoved, as it no
| onger appears in this part.

OSRA’s changes regarding jurisdiction over marine term nal
operators are also reflected in redesignated §535.201, the |ist of
agreements subject to the Act. Also in that section, the reference
to cooperative working agreenents with non-vessel -operating conmon
carriers, which the Conmssion has always found to be
irreconcilable with the service contract requirenments of the Act,
is deleted in accordance with OSRA. Also, references to NVOCC and
freight forwarder agreenents are renoved from the non-subject
agreenents section, redesignated § 535.202(f) and (g).

The exenption provisions in redesignated § 535.301 are changed
to comport with the new laws nore liberal standard. The exenption
procedures are being noved to a general (i.e., not agreements-
specific) exenption section in the Comm ssion's Rules of Practice
and Procedure.

In the marine termnal agreenents exenption, redesignhated §
535. 307, the definition of "marine term nal conference” in
paragraph (b) is anmended to reflect that such agreenents do not
have to involve solely international conmerce. Al so, t he
extraneous references to collective admnistrative affairs and
tariff filing are renoved (as with the definition of "conference
agreement” in redesignated § 535.104(Qg)). In the marine termna

services exenption in redesignated § 535.310, a definition of
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marine termnal services is incorporated in paragraph (a), and
paragraph (a) (2), which excepts previously filed agreenents from
the exenption, is renoved.

Redesi gnated § 535.501(a) is anended, and a new § 535.503(b)
is added to nmake clear that agreenent nodifications that expand the
geogr aphi ¢ scope or change the class designation of the underlying
agreenent mnust be acconpanied by an appropriate information form
Also, redesignated § 535.706(c) (1) is amended to accord with OSRA’s
changed tariff requirenents.

The rmandatory provi si ons for i ndependent action for
conferences in redesignated § 535.801 are changed to reflect that
shortened notice period, fromten to five days. Also, the rules
are anended to reflect the statutory change that conferences nust
al | ow i ndependent action on all rates and service itens, not just
those required to be included in tariffs. That is, if a conference
fixes a rate on a commodity exenpt from tariff publication, for
exanple, waste paper, it nust allow nenbers to take independent
action on the waste paper rates. If the conference publishes a
waste paper rate in its tariff (it does not have to, but it can do
so voluntarily), then it nust publish the nenber's I A waste paper
rates as well. Section 535.801(i), a transitional provision that
applied to the 90-day period imediately after the 1A rules were

adopted, is deleted.
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The Conmission is also proposing to add a new reporting
requirement to Appendices A, C and D, to effectively inplenent
OSRA’s new prohibitions in section 10(c) (7-8), discussed above,
barring discrimnation against ocean transportation intermnediaries
and shi ppers' associations based on status. The anmendnent woul d
requi re each nenber of an agreenent to provide sunmmary statistics
on its service contract activities, by class of shipper. The
report would be required for both the benchmark information form
filed with Cass A/B agreenents, and for the ongoing quarterly
nmonitoring reports filed for Cass A and B agreenents. It is
i ncunbent upon the Conmission to actively nonitor these practices,
as violations of the new 10(c) (7-8) nmay well go undiscovered by
affected parties, given the new confidentiality of service
contracts.

The reporting, recordkeeping and disclosure requirenents
contained in this proposed rule have been submitted to the Ofice
of Managenent and Budget (QVB). Thi s proposed regul ation reduces
the overall public burden of collection of information by 4.57%
The proposed regulation would reduce the average personhours per
response from 43.3 to 41.3. These estimates include, as
applicable, the tine needed to review instructions, develop
acquire, install, and utilize technology and systems for the
purposes of collecting, validating, and verifying information,

processing and nmaintaining information, and disclosing and
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providing information; adjust the existing ways to conply with any
previously applicable instructions and requirenents; train
personnel to respond to a collection of information, search
exi sting data sources, gathering and maintain the data needed, and
conplete and review the collection of information; and transmt or
ot herwi se disclose the information

Send conments regarding the burden estimates to the Ofice of
Information and Regulatory Affairs, Ofice of Mnagenent and
Budget, Attention Desk O ficer for the Federal Maritime Comm ssion
New Executive Ofice Building, 725 17th Street, N W, Wishington,
D.C. 20503 within 30 days of publication in the Federal Register

The FMC would also like to solicit coments to: (a) evaluate
whet her the proposed collection of information is necessary for the
proper performance of the functions of the agency, including
whet her the information will have practical utility; (b) evaluate
the accuracy of the Comm ssion's burden estinmates for the proposed
collection of information; (c) enhance the quality, utility, and

clarity of the information to be collected; and (d) mnimze the

mnimze the burden of the collections of information on
respondents, including through the use of automated collection
techniques or other fornms of information technol ogy. Comment s
submtted in response to this proposed rulemaking wll be
summari zed and/or included in the final rule and will becone a

matter of public record.
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The Chairman certifies, pursuant to section 605 of the

Regul atory Flexibility Act, 5 US.C 605 that the proposed rules

will not, if pronulgated, have a significant inpact on a
substantial nunber of small entities. The affected universe of
parties is limted to ocean comon carriers, passenger vessel
operators, and marine termnal operators. The Comm ssion has

determined that these entities do not conme under the prograns and
policies mandated by the Small Business Regulatory Enforcenent
Fairness Act as they typically exceed the threshold figures for
nunber of enployees and/or annual receipts to qualify as a snal

entity under Small Busi ness Adm nistration Quidelines.

Li st of Subjects in 46 CFR Part 535 and 572
Adm nistrative practice and procedure; Maritinme carriers;

Reporting and recordkeepi ng requirenents.

Ther ef ore, for the reasons set forth above, Part 572,

Subchapter C of Title 46, Code of Federal Regul ations, is proposed
to be redesignated and anended as foll ows:
PART 572 [ REDESI GNATED AS PART 535 AND AMENDED] -- AGREEMENTS BY
OCEAN COMMON CARRI ERS AND OTHER PERSONS SUBJECT TO THE SHI PPI NG ACT
OF 1984

1. The authority citation for part 572 [redesignated as part

535] is anended to read as foll ows:
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AUTHORITY: 5 U S.C. 553, 46 U S. C app. 1701-1707, 1709-

1710, 1712 and 1714-1717, Pub. L. 104-88, 109 Stat. 803.

2. Redesi gnate part 572 as part 535 of subchapter B, chapter
IV of 46 CFR
3. Revi se redesignated § 535.101 to read as follows:

§ 535.101 Authority.

The rules in this part are issued pursuant to the authority of
section 4 of the Admnistrative Procedure Act (5 U S C 553),
sections 2, 3, 4, 5, 6, 7, 8, 10, 11, 13, 15, 16, 17 and 19 of the
Shi pping Act of 1984 ("the Act"), and the Ccean Shipping Reform Act
of 1998, Pub. L. 104-88, 109 Stat. 803.

4. Anend redesignated section 535.102 to renpve the
parenthetical phrase "(to the extent the agreenents involve ocean
transportation in the foreign conmerce of the United States)."

5. Amend redesignated section 535.103 to add paragraph (h)
to read as follows:

§ 535.103 Policies.

* * * * *

(h) In order to pronote conpetitive and ef ficient
transportation and a greater reliance on the marketplace, the Act
places limts on carriers' agreenents regarding service contracts.
Carriers may not enter into an agreenment to prohibit or restrict
menbers from engaging in contract negotiations, may not require

menbers to disclose service contract negotiations or terns and
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conditions (other than those required to be published), and nay not
adopt nmandatory rules or requirenments affecting the right of an
agreenment nmenber or agreenent nenbers to negotiate and enter into
contracts. However , agreenment nenbers may adopt voluntary
gui del ines covering the terns and procedures of nenbers' contracts.

6. Anmend redesignated § 535.104 as follows: paragraphs (f),
(g), (j), (mM and (q) are revised, paragraph (u) is renoved,
paragraph (v) is redesignated (u) and revised, paragraphs (w, (x),
(y), (z), (aa), (bb) and (cc) are redesignated (v), (W), (x), (y),
(z), (aa) and (bb), paragraph (dd) 1is redesignated (cc) and
revised, par agr aph (ee) is redesignated (dd), redesignated
paragraph (dd) is revised, paragraphs (££), (gg9), t(hh), (ii),
(53), and (kk) are redesignated (ee), (ff), (gg), (hh), (ii) and
(33), as follows:

§ 535.104 Definitions.

* * * *

(f) Common carrier means a person holding itself out to the

general public to provide transportation by water of passengers or
cargo between the United States and a foreign country for

conpensation that:

(1) Assunes responsibility for the transportation from the
port or point of receipt to the port or point of destination; and
(2) utilizes, for all or part of that transportation, a

vessel operating on the high seas or the Great Lakes between a port

o
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in the United States and a port in a foreign country, except that
the term does not include a conmmon carrier engaged in ocean
transportation by ferry boat, ocean tranp, or chemcal parcel
tanker, or by a vessel when prinmarily engaged in the carriage of
peri shable agricultural comodities:

(1) if the comon carrier and the owner of those
commodities are wholly owned, directly or indirectly, by a person
primarily engaged in the marketing and distribution of those
commodi ties and

(ii) only with respect to those conmodities.

(g9) Conf erence aareenent neans an agr eement bet ween or anong

two or nore ocean comon carriers which provides for the fixing of
and adherence to uniform tariff rates, charges, practices and
conditions of service relating to the receipt, carriage, handling
and/ or delivery of passengers or cargo for all nenbers. The term
does not include joint service, pooling, sailing, space charter, or
transshi pnment agreenents.

* * * * *

(7) Effective aareenment neans an agreenent effective under

the Act.

(m) Information form neans the form containing economc

information which nust acconpany the filing of certain kinds of

agreenents and agreenent nodifications.

BT LY W—
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(g) Marine termnal operator neans a person engaged in the

United States in the business of furnishing wharfage, dock,
war ehouse, or other terminal facilities in connection wth a common
carrier, or in connection with a common carrier and a water carrier
subject to subchapter Il of chapter 135 of Title 49 US. C This
term does not include shippers or consignees who exclusively
furnish marine termnal facilities or services in connection with
tendering or receiving proprietary cargo from a comon carrier or

water carrier.

* * * *
*

(u) OQcean common carrier mneans a comon carrier that
operates, for all or part of its common carrier service, a vessel
on the high seas or the Great Lakes between a port in the United
States and a port in a foreign country, except that the term does
not include a conmon carrier engaged in ocean transportation by
ferry boat, ocean tranp, or chem cal parcel-tanker.

(v) * *

(W) * *

(x) * * *

(y) * * *

(z) * * =

(aa) * * *

(bb) * * *

vy Sl 0
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(cc) Service contract neans a witten contract, other than a

bill of lading or a receipt, between one or nore shippers and an
i ndi vidual ocean conmon carrier or an agreenment between or anong
ocean common carriers in which the shipper or shippers nmake a
commtnent to provide a certain volune or portion of cargo over a
fixed time period, and the ocean common carrier or the agreenent
commits to a certain rate or rate schedule and a defined service
| evel -- such as assured space, transit tine, port rotation, or
simlar service features. The contract may al so specify provisions
in the event of nonperformance on the part of any party.

(dd) Shipper neans:

(1) a cargo owner

(2) the person for whose account the ocean transportation is
provi ded;

(3) the person to whom delivery is to be nade;

(4) a shippers' association; or

(5) a non-vessel-operating comon carrier (i.e., a conmon
carrier that does not operate the vessels by which the ocean
transportation is provided and is a shipper in its relationship
with an ocean common carrier) that accepts responsibility for
paynent of all charges applicable under the tariff or service
contract.

(ee) * * *

(ff) * % *
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(gg) * = =
(hh) * * *
(ii) * *» =
(33) » * *
7. Amend redesignated § 535.201 to revise paragraphs (a)(5),

(a) (6), (a)(7) and (b) to read as follows:

§ 535 201 Subject aqgreenents.

(a) * * *

(5) Engage in exclusive, preferential, or cooperative working
arrangenments anong thenselves or with one or nbre nmarine termna
operators;

(6) Control, regulate, or prevent conpetition in internationa
ocean transportation; or

(7) Discuss and agree on any natter related to service

contracts.

(b) Marine term nal operator aureenents. This part applies

to agreenents anong marine term nal operators and anong one or nore
marine termnal operators and one or nore ocean carriers to:

(1) Di scuss, fix, or regulate rates or other conditions of
service; or

(2) Engage in exclusive, preferential, or cooperative working
arrangenents, to the extent that such agreenents involve ocean

transportation in the foreign comerce of the United States.

A s bbb 1
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8. Amend redesignated § 535.202 to revise paragraphs (d) and (e)

and to renove paragraphs (f) and (g) to read as foll ows:

§ 535.202 Non-subject aqreenents.

* * ok Kk ok

(d) Any agreenent anobng common carriers to establish,
operate, or maintain a marine termnal in the United States; and

(e) Any agreenent anong narine termnal operators which
exclusively and solely involves transportation in the interstate

commerce of the United States.

9. Amend § 535.301 to revise paragraphs (a) and (c), to renove

paragraphs (d) and (e), and to redesignate paragraph (f) as

paragraph (d) to read as foll ows:

§ 535. 301 Subiject aareenents.

(a) Authoritv. The Conmi ssion, upon application or its own

notion, may by order or rule exenpt for the future any class of
agreenments between persons subject to the Act from any requirenent
of the Act if it finds that the exenption will not result in

substantial reduction in conpetition or be detrinentalto comerce.

* * k * %

A e |

AP

TR



, — 29 -

(c) Application for exenption. Applications for exenptions

shall conformto the general filing requirenents for exenptions set
forth at § 502.67 of this title.

(d) Retention of agreenent bv parties. Any agreenent which

has been exenpted by the Conm ssion pursuant to section 16 of the
Act shall be retained by the parties and shall be avail abl e upon
request by the Bureau of Economics and Agreenent Analysis for
inspection during the term of the agreenent and for a period of

three years after its termnation

10. Amend redesignated § 535.307 to revise paragraph (b) to read

as foll ows:

§ 535.307 Marine terninal aareenents - - exenption

*

(b) Marine term nal conference agreenent neans an agreenent
bet ween or anong two or nore marine term nal operators and/ or ocean
common carriers for the conduct or facilitation of marine term nal
operations which provides for the fixing of and adherence to
uniformmaritinme termnal rates, charges, practices and conditions
of service relating to the receipt, handling, and/or delivery of

passengers or cargo for all nenbers.
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11. Amend redesignated § 535.309 to revise paragraphs (a)(2)(i),

(a) (2)(ii), and (a) (2) (iii) to read as foll ows:

§ 535.3009. M scell aneous nodifications to aareements - -

exenptions.

* * %

(a)

(2) Any nodification to the foll ow ng:

(i) Parties to the agreenent (limted to conference
agr eement s, voluntary ratemaking agreenents having no other
anticonpetitive authority (e.g., pooling authority or capacity
reduction authority), and discussion agreenents anong passenger
vessel operating common carriers which are open to all ocean common
carriers operating passenger vessels of a class defined in the
agreenents and which do not contain ratenaking, pooling, joint
service, sailing or space chartering authority).

(ii) Oficials of the agreenent and del egati ons of authority.

(iii) Neutral body policing (limted to the description of

neutral body authority and procedures related thereto).

* * * %
*

12.  Anmend redesignated § 535.310 by revising paragraph (a) to read
as follows:

§ 535.310 Marine termnal services aureenents - - exenptions.
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(a) Marine termnal services agreenent means an agreenent,

contract, understanding, arrangenent or association, witten or
oral (including any nodification, cancellation or appendi x) between
a marine termnal operator and an ocean comon carrier that applies
to marine termnal services, including checking; dockage; free
tine; handl i ng; heavy lift; | oading and unloading; termnal
storage; usage; wharfage; and wharf demurrage and including any
marine termnal facilities which may be provided incidentally to
such marine termnal services) that are provided to and paid for by
an ocean conmon carrier. The term "marine termnal services
agreenent" does not include any agreenent which conveys to the
invol ved carrier any rights to operate any marine termnal facility
by neans of a |ease, license, permt, assignnent, land rental, or

simlar other arrangement for the use of marine terminal facilities

or property.

* k k K* Kk

13. Amend redesignated § 535.402 to revise paragraphs (a), (b)
introductory text,(d) and (e) and renove paragraphs (f) and (g) to

read as foll ows:

. 402 Form of aar nt

R

e #

e et BT ) i



e

- 32 -

* ok ok ok Kk

(a) Agreements shall be <clearly and legibly witten
Agreements in a | anguage other than English shall be acconpani ed by
an English translation.

(b) Every agreenent shall include or be acconpanied by a

title page indicating:

* x ok Kk %

(d) Each agreenment and/or nodification filed will be signed

in the original by an official or authorized representative of each

of the parties and shall indicate the typewitten full name of the
signing party and his or her position, including organizationa
affiliation. Faxed or photocopied signatures will be accepted if

replaced with an original signature as soon as practicable before

the effective date.

(e) Every agreenment shall include or be acconpanied by a
Table of Contents providing for the location of all agreenent

provi si ons.

14. Revi se redesignated § 535.403 to read as foll ows:

§ 535.403 Aareenent provisions.
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If the following information (necessary for the expeditious
processing of the agreenment filing) does not appear fully in the
text of the agreenent, it shall be indicated in an attachment or
appendi x to the agreenent, or on the title page:

(a) Details resardina parties. Indicate the full I|egal name

of each party, including any FMC assigned agreenent nunber
associated with that nane; and the address of its principal office
(to the exclusion of the address of any agent or representative not
an enpl oyee of the participating carrier or association).

(b) Ceographic scope of the agreenent. State the ports or

port ranges to which the agreenent applies and any inland points or
areas to which it also applies with respect to the exercise of the
collective activities contenplated and authorized in the agreenent.

(c) Oficials of the agreenent and del egations of authoritv.

Speci fy, by organizational title, the admi nistrative and executive
officials determned by the parties to the agreenent to be
responsible for designated affairs of the agreenent and the
respective duties and authorities delegated to those officials. At
a mninmum specify:

(1) The officials wth authority to file agreenents and
agreenent nodifications and to submt associated supporting
materials or with authority to delegate such authority; and

(2) a statenent as to any designated U S. representative of

the agreenent required by this chapter.

e
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15. Revi se redesignated § 535.404 to read as foll ows:

§ 535. 404 Or aani zati on  of conf er ence and i nt erconf erence

| s s WSRO

agreenents.

(a) Each conference agreenent shall include the follow ng:

(1) Neutral bodv policing. State that, at the request of any

nmenber, the conference shall engage the services of an independent
neutral body to fully police the obligations of the conference and
its menmbers. Include a description of any such neutral body
authority and procedures related thereto.

(2) Prohibited acts. State affirnatively that the conference

shall not engage in conduct prohibited by section 10(c) (1) or
10(c) (3) of the Act.

(3) Consultation: Shippers' requests and conplaints. Specify

the procedures for consultation with shippers and for handling
shi ppers' requests and conplaints.

(4) Independent action. I ncl ude provisions for independent

action in accordance with § 535.801 of this part.

(b) (1) Each agreenment between carriers not nenbers of the
sanme conference nust provide the right of independent action for
each carrier

(2) Each interconference agreenent mnust provide the right of
i ndependent action for each conference and specify the procedures

t her ef or.
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16. Anmend redesignated § 535.405 by revising paragraphs
(a), (b), (c), (d) and (e), and renoving paragraphs (f) and (g) to

read as foll ows:

§ 535.405 Mbdification of agreenents.

* ok ok K %k

(a) Agreenment nodifications shall be: filed in accordance
with the provisions of 535.401 and in the format specified in
535. 402.

(b) Agreenent nodifications shall be nade by reprinting the
entire page on which the matter being changed is published
("revi sed pages"). Revi sed pages shall indicate the consecutive
denom nation of the revision (e.g., "1lst Revised Page 7").
Additional material may be published on a new original page. New
pages inserted between existing pages shall be nunbered with an
appropriate suffix (e.g., a page inserted between page 7 and page
8 shall be nunbered 7a, 7.1, or simlarly).

(c) If the nodification is made by the use of revised pages,
the nodification shall be acconpanied by a page, submtted for
illustrative purposes only, indicating the |anguage being nodified
in the follow ng manner (unless such marks are apparent on the face

of the agreenent):
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(1) Language being deleted or superseded shall be struck
t hr ough; and,

(2) New and initial or replacenment |anguage shall imediately
foll ow the | anguage being superseded and be underli ned.

(d) If a nodification requires the relocation of the
provi sions of the agreenent, such nodification shall be acconpani ed
by a revised Table of Contents page which shall report the new
| ocation of the agreenent's provisions.

(e) When deened necessary to ensure the clarity of an
agreenent, the Comm ssion nmay require parties to republish their
entire agreenment, incorporating such nodifications as have been
made. No Information Form requirenments apply to the filing of a

republ i shed agreenent.

17. Revi se redesignated § 535.501 paragraph (a) to read as

foll ows:

§ 535.501 Ceneral requirenents.

(a) Certain agreenment filings nust be acconpanied with an
Informati on Form setting forth information and data on the filing
parties' prior cargo carryings, revenue results and port service

patterns.
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18. Amend redesignated § 535.502 by revising paragraphs (a)(l),

(a) (3), (a) (4), (a) (5), (b) (1), and (b)(2) to read as foll ows:

§ 535.502 Subiect agreenents.

* * K *x %

(1) A rate agreenent as defined in § 535.104(aa);

(3) A pooling agreenent as defined in § 535.104(x);

(4) An agreenent authorizing discussion or exchange of data
on vessel -operating costs as defined in § 535.104(33); or

(5) An agreenent authorizing regulation or discussion of
service contracts as defined in § 535.104 (cc).

(b) * * *

(1) A sailing agreenent as defined in § 535.104 (bb); or

(2) A space charter agreenent as defined in § 535.104 (gg).

19. Amend redesignated § 535.503 by redesignating the introductory
par agr aph as paragraph (a) and by addi ng new paragraph (b) to read

as foll ows:

bR 1y ¢
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§ 535.503 Infornation form for C ass A/ B adgreenents.

(a) * * *
(b) Modifications to Cass A/B agreenents that expand the
geographic scope of the agreement or nodifications to Cass C
agreenments that change the class of the agreenment from C to A/B
nmust be acconpanied by an Information Form for ddass A/B

agreenents.

20. Anend redesignated § 535.706 by revising paragraph (c)(l) to

read as foll ows:

§ 535.706 Filing of mnutes - - including shippers' redquests and

complaints, and consultations.

* * * * %

(c) *» * *
(1) Rates that, if adopted, would be required to be published
in the pertinent tariff except that this exenption does not apply
to discussions limted to general rate policy, general rate
changes, the opening or closing of rates, or service or tine/volune

contracts; or

[ L
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21. Anend Subpart H - - Conference Agreenents by revising the
title to read as foll ows:

Subpart H - - Mandatorv _and Prohi bited Provisions

22. Amend redesignated § 535.801 by: revi sing paragraphs (a),
(b)(l), (d), (e), the final sentence of paragraph(f)(l), and
(£) (2); renoving paragraph (i); and redesignating paragraphs (j) as

(i) and (k) as (j), to read as follows:

1 1n ndent action.

(a) Each conference agreenent shall specify the independent
action ("IA") procedures of the conference, which shall provide
that any conference nenber may take independent action on any rate
or service item upon not nore than 5 cal endar days' notice to the
conference and shall otherwise be in conformance wth section
5(b)(8) of the Act.

(b) (1) Each conference agreenent that provides for a period
of notice for independent action shall establish a fixed or nmaxi mum
period of notice to the conference. A conference agreement shall

not require or pernt a conference nenber to give nore than 5

B sy et !
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cal endar days' notice to the conference, except that in the case of

a new or increased rate the notice period shall conform to the

tariff publication requirenents of this chapter

* ok ok kK

(d) A conference agreenent shall not require a nenber who
proposes independent action to attend a conference neeting, to
submt any further information other than that necessary to
acconplish the publication of the independent tariff item or to
conmply with any other procedure for the purpose of explaining,
justifying, or conprom sing the proposed independent action.

(e) A conference agreenent shall specify that any new rate or
service item proposed by a nenber under independent action (except
for exenpt commodities not published in the conference tariff)
shall be included by the conference in its tariff for use by that
menber effective no later than 5 cal endar days after receipt of the
noti ce and by any other nenber that notifies the conference that it
elects to adopt the independent rate or service item on or after
its effective date.

(£) (1) * * = Additionally, if a party to an agreenent
chooses to take on an | A of another party, but alters it, such
action is considered a new | A and nust be published pursuant to the

I A publication and notice provisions of the applicable agreenent.

RIS S
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(2) An A TVR published by a nmenber of a ratemaki ng agreenent
may be adopted by another nenber of the agreenment, provided that
t he adopting menber takes on the original A TVR in its entirety
wi t hout change to any aspect of the original rate offering (except
begi nning and ending dates in the tinme period) (i.e., a separate
TVR with a separate volunme of cargo but for the same duration).
Any subsequent |IA TVR offering which results in a change in any
aspect of the original A TVR, other than the name of the offering
carrier or the beginning date of the adopting IA TVR is a new
i ndependent action and shall be processed in accordance with the
provi sions of the applicable agreenent. The adoption procedures
di scussed above do not authorize the participation by an adopting
carrier in the cargo volunme of the originating carrier's A TVR
Menber |ines may publish and participate in joint IA TVRs, if
permtted to do so under the terns of their agreenent; however, no
carrier may participate in an IA TVR already published by another

carrier.

* Kk Kk Kk *x

23. Amend redesignated § 535.802 by revising it to read as

foll ows:

Ly
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§ 535.802 Service contracts.

(a) Carriers may not agree anong thenselves (whether on an
enforceabl e basis or otherwise) to prohibit or restrict thenselves
from engaging in negotiations for service contracts with one or
nore shippers, and may not adopt any policy, practice, or
procedures that have the effect of prohibiting or restricting such
negoti ati ons.

(b) Carriers may not agree anong thenselves (whether on an
enforceabl e basis or otherwise) to require thenselves to disclose
a negotiation on a service contract, or the terns and conditions of
a service contract, other than those terns or conditions required
by the Act to be published, and may not adopt any policy, practice,
or procedures that have the effect of requiring such disclosures.

(c) Carriers may not adopt mandatory rules or requirenents
affecting their rights to negotiate or enter into service
contracts.

(d)y Carriers may adopt voluntary guidelines for service
contracts. Voluntary guidelines are non-binding policies,
outlines, directions or nodels for:

(1) the contract terns a carrier or carriers nmay include in
the texts of their individual contracts; or

(2) the procedures that a carrier or carriers may follow in
negotiating, nodifying, or termnating contracts wth shipper

custoners.

o

JFETNATUIPS ¥ S



- 43 -

(e) Carriers may consult voluntary guidelines as guidance for
negotiating and considering service contracts. Whet her vol untary
guidelines are utilized shall be wholly at the option of the
negotiating carrier. Vol untary guidelines nust state explicitly
the right of nenbers of the agreement not to follow these
gui del i nes.

(f) Voluntary guidelines may not include conmtnents,
policies, or procedures for: auditing by or reporting to agreenent
officials or other carriers regarding conpliance wth guideline
ternms or procedures; notification or pre-clearance of negotiations
or proposed service contract terns with other carriers or agreenent
officials; or inposition or acceptance of any liability or sanction
what soever for non-conpliance wth guideline terns.

(g) Voluntary guidelines shall be submtted to the Director
Bureau of Economcs and Agreenent Analysis, Federal Maritine
Comm ssi on, Washington, DC 20573. Use of voluntary guidelines
prior to their submssion is prohibited. Vol untary guidel i nes
shall be kept confidential in accordance with section 535.608 of
this part.

(h) Carriers may adopt procedures for discussing, voting
on, and admnistering agreement-wide or nulti-carrier service
contracts (and negotiations therefor). Such provisions shall be

included in the parties' agreenent filing with the Conm ssion
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24. Amend Subpart H - - Mandatory and Prohibited Provisions by

adding new § 535.803 to read as foll ows:

§ 535.803 Ccean freisht forwarder conpensation.

No conference or group of two or nbre ocean conmon carriers
may

(a) deny to any nenber of such conference or group the right,
upon notice of not nore than 5 cal endar days, to take independent
action on any level of conpensation paid to an ocean freight
forwarder; or

(b) agree to limt the paynent of conpensation to an ocean
freight forwarder to less than 1.25 percent of the aggregate of al
rates and charges applicable under the tariff assessed agai nst the

cargo on which the forwarding services are provided.

25. Amend Part | X of Appendix A to Part 535 - -
Federal Maritinme Comm ssion Information Formfor Certain Agreenents

by or anong Ccean Common Carriers, by redesignating it as Part X

26. Anend Appendix A to Part 535 by adding new Part I X to read as

foll ows:
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Part 1X

For each agreenent nenber line that served all or any part of
t he geographic area covered by the entire agreenent during all or
any part of the nost recent 12-month period for which conplete data
are available, state the total nunber of service contract requests
received, the total nunber adopted, and the total nunber denied. O
the total nunber of service contract requests received, adopted and
denied, state how many were for Beneficial Cargo Omers, how nmany
were for Ccean Transportation Internediaries (fornerly NVOCCs), how
many were for Shippers' Associations, and how many were for any
ot her shipper designation. The information should be provided in

the format bel ow

0 gy
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Time Period
[Sane as that used in responding to Part V]

Carrier A
RequestgalAdoptedlDenied

Beneficial Cargo Owner
Ocean Transportation
I nt er nedi ary
(formerly NVOCCs)
Shi ppers' Associ ation
O her*
Tot al

*Identify type

Carrier B

RequesteqiédoptediDenied

Beneficial Cargo Oaner
Ocean Transportation
I nt er nedi ary
(formerly NVOCCs)
Shi ppers' Associ ati on
Gt her *
Tot al

*Identifv tvpe

27.  Amend Appendix C to Part 535 - - NMbnitoring Report
A Agreenents Between or Anmong OCcean Common Carriers

redesignating Part X as Part Xl.

28.  Anmend Appendix C to Part 535 - - Monitoring Report

A Agreenents Between or Anong Ocean Common Carriers FORM

new Part X to read as foll ows:

Part X

for C ass

FORM by

for d ass

by addi ng

LIS )
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For each agreement nenber line, state the total nunber of
service contract requests received, the total nunber adopted, and
the total nunber denied during the calendar quarter. O the total
nunber of service contract requests received, adopted and denied
during the calendar quarter, state how many were for Beneficial
Cargo Omers, how many were for Ccean Transportation Internediaries
(fornmerly NVOCCs), how many were for Shippers' Associations, and
how many were for any other shipper designation. The information

shoul d be provided in the format bel ow

CALENDAR QUARTER

Carrier A
Re@gstgg!AdgpteqlDenied

Beneficial Cargo Owner
Ocean Transportation
I nt ernedi ary
(formerly NVOCCs)
Shi ppers' Associ ation
O her *
Tot al

*| dentify type

Carrier B
ReqﬁuestredlAdoptedlDenied

Beneficial Cargo Owner
Ocean Transportation
I ntermediary
(fornmerly NVOCCs)
Shi ppers' Associ ation
O her*
Tot al

*|dentify type

W e

i

o bl

bt



- 48 -
29. Amend Appendix D to Part 535 - - Mnitoring Report for d ass
B Agreenents Between or Anong Ocean Common Carriers [FORM, by

redesignating Part VI as Part VII.

30. Amend Appendix D to Part 535 - - Monitoring Report for d ass
B Agreenents Between or Among Ccean Conmon Carriers [FORM], by

adding new Part VI to read as follows:

Part Vi

For each agreenment nenber line, state the total nunber of
service contract requests received, the total nunber adopted, and
the total nunber denied during the calendar quarter. O the total
nunber of service contract requests received, adopted and denied
during the calendar quarter, state how many were for Beneficial
Cargo Omners, how many were for Ccean Transportation Internediaries
(formerly NVOCCs), how many were for Shippers' Associations, and
how many were for any other shipper designation. The information

shoul d be provided in the format bel ow

CALENDAR QUARTER

Carrier A

Requesteglédopted!Denied
Benefi‘ci‘al> Cargo Owmner-

Ocean Transportation
I nt ernedi ary
(fornmerly NVOCCs)
Shi ppers' Associ ati on
Q her*
Tot al

*Identify type
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Carrier B
RequestedlAdoptedr)eni ed

Benet i ci al Cargo Owner
Ocean Transportation
‘ I nt er medi ary
(formerly NVOCCs)
Shi ppers' Associ ation
Q her *
Tot al

*Identify type

By the Comm ssion.

e el

seph C. Polking
Secretary
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and the State of California entered Into
a Federal Facilities Agreement FFA) to
coordinate envirogmental activities at
HPS. In 1991, the BOD desiggated HPS
for closure as an aétive military base
under its Base Reaklignment and Closure
(BRAC) program.

The Navy carried out a preliminary
assessment/site inspection (PA/SI) of
potential source areas on Parcel A that
had been identified daring the Navy's
previous investigations. Soils at some
sites contained semivelatile arganic
compounds (SVOCG), pesticides,
polychlorinated biphenyls (PCB), total
petroleum hydrocarbans {TPH), metals,
volatile organic compounds (VQC), and
herbicides. In the progess of conducting
the Remedial Investigation (RI),
contaminated soils in these limited
areas were excavated. disposed of off-
site, and replaced with clean soil. At the
completion of the RI, the Navy
determined that all necessary response
actions had been t&en for Parcel A
soils.

As part of the Parcel A RI.
groundwater was also investigated. The
RI concluded that the only
contamination concern was from motor
oil (a form of TPH). Due to low well
yield, lack of historical use of Parcel A
groundwater, and the matyre of this
bedrock aquifer, it was concluded that
no complete pathway for exposure to
Parcel A groundwater exists.
Furthermore, motor oil is not specified
as a hazardous substance under
CERCLA, and the State does not Intend
to require further action on this release.
As requested by the Regional Water
Quiality Control Board (RWQCB),
however, Parcel A will be subject to a
deed notification sa that future users
will be informed that motor oil was
detected in groundwater.

In addition to evaluating human
health issues, en Ecelogical Risk
Assessment was corducted. The
Ecological Risk Asséssmernt concluded
that, due to the limifed availability of
habitat, the scarcity of potential
receptors, and the lowleval of
contaminants detected on Parcel A of
HPS, the risks to ecological receptors
from Parcel A are minimal.

After the RI, the Navy, EPA, and Cal/
EPA concurred that no further action is
necessary on Parcel A. The proposed
plan for this portion of HP$ was
released for public comment in August
1995. After reviewing cominents and
determining that no significant changes
to the preferred remedy were required,
the Navy, in concurrence with EPA and
Cal/EPA, issued a “no action” Record of
Decision (ROD) in November 1995.
Since hazardous substances are not
present at Parcel A at concentrations

above acceptable risk levels, the five
year review requirement of CERCLA
section 121(c) is not applicable.

Community |nvolvement

In the late 1980s, the Navy formed a
Technical Review Committee (TRC),
consisting of community members and
representatives of regulatory agencies, to
discuss environmental issues pertaining
to HPS. In 1993, pursuant to the Defense
Environmental Restoration Program, 10
U.S.C. 2705(d), the TRC was replaced by
a Restoration Advisory Board (RAB), at
which representatives from the Navy,
the local community, and regulatory
agencies meet monthly to discuss
environmental progress at HPS.

The draft RI report and proposed plan
for Parcel A were released to the public
in the summer of 1995. The proposed
plan was mailed to stakeholders
involved with HPS. Notice of
availability of the proposed plan was
published in local newspapers. The
Parcel A ROD summarizes comments
received during the subsequent public
meeting and 30 day public comment
period. These community participation
activities fulfill the requirements of
section 113(k)(2)(B)}(i-v) and section
117(a)(2) of CERCLA. In addition to this,
the Navy publishes an HPS-specific
quarterly newsletter for the local
community entitled Environmental
Clean-Up News.

Current Status

One of the three criteria for site
deletion specifies that EPA may delete
a site from the NPL if “responsible
parties or other parties have
implemented all appropriate response
actions required.” EPA, with the
concurrence of the State of California,
believes that this criterion for this
partial deletion has been met. The State
of California concurs with the proposed
partial deletion of Parcel A of the
Treasure Island Naval Station-Hunter’s
Point Annex Site. Subsequently, EPA is
proposing partial deletion of this Site
from the NPL.

Laura Yoshi,

Acting Regional Admunistrator, Region 9
[FR Doc. 9&-32989 Filed 12-14-98; 8.45 am]
BILLING CODE 6560-60-P

FEDERAL MARITIME COMMISSION

46 CFR Parts 535 and 572
[Dogket No.98-26}

Ocean Common Carrier and Marine
Terminal Operator Agreements Subject
to the Shipping Act of 1984

acency: Federal Maritime Commuission.

ACTION: Proposed rule.

SUMMARY: The Federal Maritime
Commission proposes to amend its
regulations governing agreements
among ocean common carriers and
marine terminal operators to reflect
changes made to the Shipping Act of
1984 by the recently enacted Ocean
Shipping Reform Act of 1998, Pub. L.
105-258. In accordance with that Act,
the Commission is proposing to
establish new rules for ocean carrier
agreements regarding carriers’ service
contracts with shippers, amend the
scope of marine terminal agreements
subject to the Act, establish rules for
agreements on freight forwarder
compensation, reduce the mandatory
notice period for carriers’ independent
action on tariff rates, and make other
conforming changes. The Commission is
also proposing to delete much of its
format requirements for filed
agreements, clarify the definition of
“ocean common carrier”, and make
other technical amendments to the filing
rules for clarity and administrative
efficiency.

DATES: Comments due January 14, 1989.
ADDRESS: Send comments (original and
fifteen copies) to: Joseph C. Polking,
Secretary, Federal Maritime
Commission, 800 North Capitol Street,
NW, Room 1046, Washington, DC
20573-0001.

FOR FURTHER INFORMATION CONTACT:
Thomas Panebianco, General Counsel,
Federal Maritime Commission, 800

North Capitol Street, NW,
Washington, DC 20573-0001 (202)
523-5740

Austin L. Schmitt, Director, Bureau of
Economics and Agreement Analysis,
Federal Maritithe Commission, 800
North Capitol Street, NW.,
Washington, DC 20573-0001 (202)
523-5787

SUPPLEMENTARY INFORMATION:

Background

On October 14.1998, the Ocean
Shipping Reform Act, Pub. L. 105-258,
112 Stat. 1902, (““OSRA""} was signed
into law. That law makes several
changes to the Federal Maritime
Commission’s (“FMC” or
“Commission”) authorities and
responsibilities under the Shipping Act
of 1984, 46 U.S.C. app. 1701 et seq.
(“1984 Act”). In particular, in an effort.
to foster competition and other aims,
Congress made a number of changes
regarding the treatment of agreements
between and among vessel-operating
common carriers and marine terminal
operators, which are subject to
Commussion oversight. Section 203 of
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OSRA requires that “[nlot later than
March 1, 1999, the Federal Maritime
Commission shall prescribe final
regulations to implement the changes
made by this Act.”

On November 13, 1998 the President
signed the Coast Guard Authorization
Act of 1998, 1998 and 2000, Pub. L
105-383, 112 Stat. 3411 (Navember 13,
1998). That Act also included
amendments to the Shipping Act of
1984. Accordingly, the Commission
now proposes to update its agreement-
related regulations to conform with
these new laws. The Commission is also
proposing to amend its rules to
eliminate certain unnecessary formal
requirements and make other .
clarifications and changes.

OSRA Changes to FMC Agreement
Oversight

The most notable feature made to the
1984 Act by OSRA invelves ocean
carrier agreemertts and service
contracting. Spegifically, OSRA amends
section 5 of the 1984 Att to provide that
ocean common earrier agreements may
not prohibit or restrict membars from
negotiating service eontracés with one or
more shippers, and may not require
members to disclose the terms and
conditions of a service con&act or a
negotiation on a service coatract. In its
report on OSRA, the Senate Commerce,
Science, and Transportation Committee
stated that “the tight of individual and
independent service cantracts is the
most important ¢change made by the
bill”; the changewas made “to foster
intra-agreement €ompetition, promote
efficiencies, modernize ocean shipping
arrangements, and encourage individual
shippers and carriers to develop
economic partnerships that better suit
their business needs.” 8. Rep. No. 2,
105th Cong., 1st Sess. 16-17 (1997).
Under the new bw, ocean common
carrier agreements are prohibited from
adopting mandatory rules er
requirements affecting-a member’s right
to negotiate and-enter into se#vice
contracts. OSRA does provido. however,
that an agreement may issue voluntary
guidelines relating to the terms and
procedures of members’ service
contracts, if they state fhat members are
not required to follow the guidelines.
Agreement guidslines are ired to be
submitted confidentiaBy ta the FMC.

Other notable-changes in GSRA
include reducing the notice period for
independent action on tariff zates and
service items fram ten calendar days to
five, and establishing that the right of
independent acon applies te all rates
and charges fixd by &-conference. In
addition, OSRA: (while it eliminates
many of the Act’s prohibitions on

discriminatory treatment) adds new
sections 10(c) (7) and (8) applying to
service contract carriage, barring carrier
groups from subjecting shippers’
associations or ocean transportation
intermedsaries to unjust discrimination
or unreasonable prejudice or
disadvantage based on their status as
associations or intermediaries. This
section shows Congress’s recognition
that these “middlemen” are an
important part of the market’s
competitive structure and are worthy of
special protections.

The standards in section 16 for
granting exemptions from requirements
of the Act also have been liberalized.
Maintaining effective FMC regulation
and averting unjust discrimination are
no longer part of the analysis. The
Commission now must establish only
that an exemption will “not result in
substantial reduction in competition or
be detrimental to commerce.” 1

The new law also rectifies ambiauitv
that arose in the wake of the 1995 “repeal
of the Shipping Act, 1916 (which
applied to domestic waterborne
commerce; see Pub. L. 104-88, 109 Stat.

authority over marine terminal
operations involving domestic
commerce. OSRA changes the definition
of “marine terminal operator” (formerly
section 3(15), now 3(14)) to make clear
that it applies to the furnishing of
terminal facilities not just in connection
with “common carriers” (i.e., wholly
international commerce], but also in
connection with “a common carrier and
a water carrier subject to subchapter li
of chapter 135 of title 49, United States
Code.” Put another way, the definition
of marine terminal operator (and thus,
our jurisdiction) now extends to
terminal operations involving both
international and domestic waterborne
commerce, but not to terminal
operations involving solely domestic
transport.

A corresponding change is made in
section 4(b) of the 1984 Act, which
specifies the types of agreements subject
to the Act. The amended Shipping Act
thus will apply to agreements among
terminal operators to discuss, fix or

803) as to the scope of the Commissioris/

regulate rates or services applicable to \\

both international and domestic
commerce. However, agreements
involving terminal operators to “engage
in exclusive, preferential, or cooperative

1 While the grant of particular exemptions under
the new standard is beyond the scope of this -
proposed rule, the Commission will entertain
comments 0N Whether any classes of agreements
would be appropriate for full or qualified )
exemption under the new test. Such comments, if
meritorious, may form the basis for future
proceedings.

working arrangements” will only be
subject to the Act “to the extent such
agreements involve ocean transportation
in the foreign commerce of the United
States.”

While OSRA made no changes tg the
general economic standard for
evaluating agreements in section 6fg) of
the Act, the legislative history expbins

that evolving market conditions reguire “ -

the Commission to take a more vigerous
and forward-looking approach to
enforcing the general standard. The
Committee stated, in part:

« * o [IInternational Liner shipping is
becoming a more concentrated industry. The
Committee is concerned that trade-wide
agreements established by the potential
oligopoly of mega-carriers and-global
strategic alliances, composed of fewer gnd
more homogeneous members than are taday's
agreements, may €effectively dominate the
major U.S. trade lanes in the near future.

The section contemplates the use of
reasoned projections and forward-looking
analvses by the agency. based on its
substantial industry expertise. It appears that
the FMC thusfar has given the section-a
restrictive reading, suggesting that an
injunction cannot be won without direct
evidence of actual commercial harm s@ffered
by shippers as aresult of agreement activity.
While evidence of shipper harm may indeed
be relevant in certain cases, a blanket
requirement for such evidence is not
consistent with the text of the statute, and
would undermine the agency’s ability to take
necessary preventive action. Indeed, the
Committee directs the aaency not to aow
the disruption of ocean borne commerge
while it seeks to quantify such disrupfion for
evidentiary purpdses.

S. Rep. No. 2, 105th Cong., 1st Sess.
8-Q (1997).

The Committee also set forth a
detailed analytical approach to the
section, developed in cooperation:with
the Commission and other interested
parties. While no specific changegon
the Commission’s rules appear to be
warranted to implement these policies,
the Commission will be tailoring §nd
refining its agreement analysis to
conform with the Committee’s
admonitions.

The Proposed Rule
The proposed rule redesignatesthe

Commission’s agreement rules, {fotmerly

46 CFR part 572, as part 535, and tnakes
changes to its authority citations @
reflect ISRA’s passage. References in the
following discussion will he to the
redesignated part number.

The following discussion first covers
the three groups of proposed rule
amendments that require a degree of
detailed explanation: (1) changes
regarding service contracts; (2) changes
in agreement form; and (3) a reviskd
definition of ocean common carrier.
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Following those three matters is a
discussion of the remainder of the
proposed changes, in the order they
appear in the rule.

Proposed Amendments Regarding
Service Contracts

A new policy statement is added in
§ 535.103 to reflect the Acfs néw-limits
on carrier agreements affecting service
contracts. The definftions of “service
contract” and “shipper” in § 535.104
(cc) and (dd) are changed to refleet
changes in the Act. Also, @ corfarm
with OSRA, the formger reference Eo
.regulating and prohfbiting service

contracts in the list of agreements
» subject to the Act (§ $35.201(7)) is
changed to “discuss and aggee to any
matter related to service comtraets.”
Section 535.802 is entirely new, It
reflects the new prowisionsin section
5(c) (1) and (2} of the Aet barring
carriers from collectively agreeing to
prohibitions or restrictiens-on service
contract negotiations or requirements
for disclosure of confract terms or
negotiations. It makes clear that these
prohibitions in section ${c) (1) and (2)
apply whether or not the carriers’
agreed-upon prohibitions, restrictions,
or requirements are legally enforceable
or backed by sanctions or penalties.

While OSRA bars earrfer groups from
establishing binding rules fer contracts,
it allows them to adapt voluntary
guidelines to guide meenibess in their
contract dealings with shippers. Section
535.802(c) reflects tha Act’snew section
5(c)(3) barring carriers from collectively
adopting mandatory rules or
requirements for contracts. Section
535.802 (d)-(g) addresses the use of
voluntary service contract guidelines.
The term “voluntary guidelines"” is
defined to clarify that it applies to the
terms of service contracts and the
procedures carriers follow in their
dealing with shipper customers, and not
to procedures for carriers’ discussions or
decision making among themselves,
which would effectively restrict
independent service eontracting. The
rule also makes clear that use of such
guidelines must be wholly at the option
of the individual carrier.

Section 535.802(f) states that
voluntary guidelines may not include
procedures whereby carriers agree to
disclose service contract terms or
negotiations, pre-clear proposed service
contracts, submit to compliance checks
or are subject to sanctions for non-
compliance. Such “guidelines” would
be inconsistent with the voluntariness

quirement in the statute, the Aet’s

ohibition on disclosure requirements
and agreement restrictions on service
contracting. and would undermine

Congress’ intent to eliminate collective
control of service contracting.

A new §535.802(h) is added in
recognition that, inasmuch as the Act
allows multi-carrier agreements, carriers
must agree among themselves on
procedures for entering into and
administering such contracts. Such
procedures must be reflected in the
carriers’ filed agreement.

Another new section. & 535.803. is
added reflecting the new statutes”
mandate that carriers may not agree to
limit freight forwarder compensation to
less than 1.25 percent of charges, and
must be allowed to take independent
action on freight forwarder
compensation on not more than five
days’ notice.

Proposed Changes Regarding Form of
Agreements

The Commission at this time also is
proposing to eliminate many of the form
and manner requirements for
agreements set forth in Subpart D. While
Congress did not address this matter
directly in OSRA, both the law and the
legislative history make it clear that
Congress intended that the industry be
afforded more administrative flexibility
to respond to the marketplace. For
example, OSRA provides carriers
substantially more flexibility in
structuring tariffs. Also, in its
discussion of agreements, the Commerce
Committee Report emphasized “prompt
agreement review, minimal government
intervention, and continued flexibility
in structuring agreements.” In light of
these factors it does not seem
appropriate to continue the requirement
that carriers structure their agreements
to accord with a highly structured,
tariff-type form.

Therefore, § 535.402(a) is amended to
remove paper size and margin
requirements, and clarify that
agreements in other languages must
include a translation. The title page
requirement in § 535.402(b) is modified
slightly. In addition, a revised
§ 535.492(d) clarifies that agreements
are signed by each individual
contracting party or its designated agent,
as opposed to a single official or agent
of the group as a whole, ensuring that
filed agreements comport with general
statute of frauds principles and indicate
on their face the assent of each
individual party. Another amendment
to section 535.492(d), permitting faxed
or photocopied signatures, will
minimize any administrative delay.

The ordering and pagination
requirements in §§ 535.402(e) and 403
are almost entirely removed. Only those
requirements necessary to the
processing and oversight of the

agreement are retained. Thus,
agreements must either include or be
accompanied by a table of contents, ag§d
by information such as contact names,
addresses, and specific geographic
scope involved. Of course, in deleting
the form requirements, the Commissian
is in no way indicating that particular
agreement provisions are no longer
required to be filed; indeed, the
completeness requirement of § 535.407
is unchanged. Rather, it is the
Commission’s intent that parties be free
to draft their arrangements to best suit
their commercial objectives.

Section 535.404 is revised to delete
the requirement that conference-specific
agreement language be ordered in a
particular fashion. However, the content
requirements, which track section 5 of
the 1984 Act’s provisions, are largely
retained.

The agreement modification section,
§ 535.495, is simplified. The
Commission wishes the amendment
process to be as expedient and practical
as possible. Therefore, it is continuing
the customary practice of allowing
changes to exist language to be made
through the submission of “revised
pages,” with accompanying market-up
pages submitted for illustration
purposes. Also, the elimination of the
form requirements implicitly provides
carriers more flexibility to amend their
understandings by filing additional
agreement pages or sections. Mandatory
republication is eliminated, replaced
with a new § 535.405(e), providing that
the Commission may mandate
republication when it is deemed
necessary to maintain the clarity of an
agreement. In addition, the waiting
period exemption for miscellaneous
amendments, set forth in § 535.309, is
amended to remove specific form
requirements.

Proposed Revised Definition of Ocean
Common Carrier

An amended definition of “ocean
common carrier” is proposed to resolve
uncertainty generated by the 1984 Act’s
definition, which is simply “a vessel-
operating common carrier.” At issue is
part of the regulatory dividing line
between ocean common carriers and
non-vessel-operating common carriers
(“NVOCCs™). The distinction, which
was first codified in 1984, has
significant implications for the
regulatory scheme, inasmuch as the
1984 Act afforded ocean carriers, but
not NVOCCs, antitrust immunity and
other rights and responsibilities under
the 1984 Act. The need for clarity in this
area 1s continued by OSRA, which
continues to differentiate between
vessel-operating and non-vessel
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operating Imes with regard to service
contracting and other areas.

At first glance, it is difficult to see the
ambiguity in the phrase “vessel-
operating.” However, the Commission
staff has encountered a number of
complex or debatable administrative
issues regarding where and when
vessels are operated, and what types of
vessels are involved. The staff has long
taken a position (albeit an uucodified
one) in its dealings with the industry
that an “ocean common carrier” is a
common carrier that, in providing a
common carrier service, operates a
vessel calling at a U.S. port. If a carrier
is an ocean common carrier in one
trade, it has been reasoned, it is an
ocean common carrier for all trades. For
example, if a carrier operates vessels
from the U.S. East Coast to northern
Europe, it has the legal “status” of ocean
common carrier to enter into apace
charter agreements for any U.S.-foreign
trade.

The proposed definition would codify
the staffs approach. It would continue
the practice of determining status on a
multi-trade basis (i.e., an ocean common
carrier in one trade has that status in all
trades). Any interpretation of the statute
requiring status determinations to be
made on a trade-by-trade basis would be
administratively impractical and likely
would prompt leas than efficient
redeployment of vessels in the U.S.
trades for purely legal purposes.

The proposed definition would also
clarify the issue whether companies that
operate vessels only outside the U.S.—
i.e., if they have no vessel operations to
U.S. ports-can be deemed “ocean
common carriers.” While the staffs
view has been negative, the lack of
precedent or formal guidance on this
issue warrants that the issue now be
resolved by the Commission after an
opportunity for interested parties to be
heard.

It appears that the legislative intent of
the 1984 Act was to view vessel
operators as those whose vessels call at
U.S. ports and to classify all other
common carriers in U.S. commerce as
non-véssel-operating common carriers.
For example, in its report on the 1984
Act, the Senate Commaerce, Science, and
Transportation Committee observed:

The Committee strongly believes that it is
in our national interest to permit cooperation
among carriers serving our foreign trades to
permit efficient and reliable service ** o .
Our carners need; a stable, predictable, and
profitable trade with a rate of return that
warrants reinvestment and a cemsuitment to
serve the trade; greater security in investment

S. Rep. No. 3, 98th Cong., 1st Sess. 9
(2983). Accordingly, we do not believe

that Congress intended to provide
special privileges or protections to
carriers that have not made the financial
commitment to providing vessel service
to the United States

A definition of ocean common carrier
that encompassed companies that
operate vessels only in foreign-to-
foreign trades would substantially
broaden the scope of antitrust immunity
potentially to include a number of small
operators whose wholly foreign vessel
operations would be difficult for the
Commission to monitor or verify. Such
a finding would remove such companies
from the scope of the Act’'s NVOCC
bonding requirements, even though they
have no vessels or assets in the United
States that can be attached to satisfy a
Commission or U.S. court judgment; it
would remove them from OSRA’s
licensing requirements as well. Such an
approach would also seem to
contravene the longstanding judicial
policy of narrowly construing antitrust
exemptions. See, e.g., Federal Maritime
Commission v. Seatrain Lines, Inc., 411
U.S. 726, 733 (1973). In addition, from
the text of the Act it appears likely that
when Congress used the unadorned
term “vessel” in-the definition of ocean
common carrier, it was referring to the
vessels specified in the definition of
common carrier, i.e., those that operate
on the high seas or Great Lakes between
the United States and a foreign country.

The proposed definition would
continue the policy that the vessels in
guestion must be used in a common
carrier service. If an NVOCC operates
tankers, tramps, or cruise ships wholly
apart from its common carrier service, it
does not secure ocean common carrier
status from those vessel operations.

Other Proposed Changes

Redesignated § 535.102 is amended to
reflect that marine terminal agreements
are no longer limited to solely
international commerce.

The definition of “common carrier” in
§ 535.104(f) is amended to reflect
changes made in the 1984 Act by
section 424(d) of the Coast Guard
Authorization Act. That act inserted a
qualified exception in the definition for
certain vessels carrying perishable
agricultural commodities.

The definition of “conference
agreement,” in redesignated § 535.104(g)
is changed to clarify that the term (and
the rule sections that apply it, such as
the mandatory independent action
requirements) extends only to ocean
common carrier conferences, and not to
marine terminal conferences, which are
defined elsewhere in this part. The
definition is also changed to eliminate
two seemingly superfluous elements

that do not appear to correspond with
the statutory text: (1) the requirement
that, to be a conference, carriers must
agree to collective administrative affairs,
and (2) the statement that carriers may
have a common tariff and must
participate in some tariff. The definition
is also amended to reflect that an
agreement may offer agreement service
contracts without being designated a
conference.

The definition of “effective
agreement” in redesignated § 535.104(j)
is changed to remove references to the
Shipping Act, 1916, and the definition
of “information form” in paragraph (m)
is amended to clarify that it extends to
some types of agreement modifications.
“Marine terminal operator” is redefined
in paragraph (qg) to accord with the new
definition in OSRA, as discussed above,
and the definition of NVOCC is
removed, as it no longer appears in this

part.

OSRA’s changes regarding
jurisdiction over marine terminal
operators are also reflected in
redesignated § 535.201, the list of
agreements subject to the Act. Also in
that section, the reference to cooperative
working agreements with non-vessel-
operating common carriers, which-the
Commission has always found to be
irreconcilable with the service contract
requirements of the Act, is deleted in
accordance with OSRA. Also, references
to NVOCC and freight forwarder
agreements are removed from the non-

subject agreements section, redesignated .

§535.202 () and (g).

The exemption provisions in
redesignated § 535.301 are changed to
comport with the new law’s more liberal
standard. The exemption procedures are
being moved to a general (i.e., not
agreements-specific) exemption section
in the Commission’s Rules of Practice
and Procedure.

In the marine terminal agreements
exemption, redesignated § 535.301. the
definition of “marine terminal
conference” in paragraph (b) is
amended to reflect that such agreements
do not have to involve solely
international commerce. Also, the
extraneous references to collective

administrative affairs and tariff fidng are

removed (as with the definition of

“conference agreement” in redesignated

§ 535.104(g)). In the marine terminal
services exemption in redesignated
§ 535.310, a definition of marine
terminal services is incorporated in
paragraph (a), and paragraph (a)(Z),
which excepts previously filed
agreements from the exemption, is
removed.

Redesignated § 535.501(a) is
amended, and a new § 535.503(b) is
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added to make clear that agreement

modifications that expand the

geographic scope or change the class
designation of the anderlying agreement
must be accompanied by an appropriate
information form. Also, redesignated
§535.706(c)(1) is amended to accord
with OSRA'’s changed tariff
requirements.

The mandatory provisions for
independent action for conferences in
redesignated § 535.601 are changed to
reflect that shortened notice period,
from ten to five days. Also, the rules are
amended to reflect the statutory change
that conferences must allow
independent action on all rates and
service items, not just those required to
be included in tariffs. That is, if a
conference fixes a rate on a commodity
exempt from tariff publication, for
example, waste paper, it must allow
members to take independent action on
the waste paper rates. If the conference
publishes a waste paper rate in its tariff
(it does not have to, but it can do so
voluntarily), then it must publish the
member’s |A waste paper rates as well.
Section 535.801(i), a transitional
provision that appHed to the 90-day
period immediately after the A rules
were adopted, is deleted.

The Commission is also proposing to
add a new reporting requirement to
Appendices A, C and D, to effectively
implement OSRA’s new prohibitions in
section 10{c)(7-8), discussed above,
barring discrimination against ocean
transportation intermediaries and
shippers’ associations based on status.
The amendment would require each
member of an agreement to provide
summary statistics on its service
contract activities, by class of shipper.
The report would be required for both
the benchmark information form filed
with Class A/B agreements, and for the
ongoing quarterly monitoring reports
filed for Class A and B agreements. It is
incumbent upon the Commission to
actively monitor these practices, as
violations of the new 10(c}(7-8) may
well go undiscovered by affected
parties, given the new confidentiality of
service contracts.

The reporting, recordkeeping and
disclosure requirements contained in
this proposed rule have been submitted
to the Office of Management and Budget
(OMB). This proposed regulation
reduces the overall public burden of
collection of information by 4.57%. The
proposed regulation would reduce the
average personhours per response from
43.3 to 41.3. These estimates include, as

.pplicable, the time needed to review

nstructions, develop, acquire, install,
and utilize technology and systems for
the purposes of collecting, validating,

and verifying information, processing
and maintaining information, and
disclosing and providing information;
adjust the existing ways to comply with
any previously applicable instructions
and requirements; train personnel to
respond to a collection of information,
search existing data sources, gathering
and maintain the data needed, and
complete and review the collection of
information: and transmit or otherwise
disclose the information.

Send comments regarding the burden
estimates to the Office of Information
and Regulatory Affairs, Office of
Management and Budget, Attention
Desk Officer for the Federal Maritime
Commission, New Executive Office
Building, 725 17th Street, NW,
Washington, DC 20503 within 30 days
of publication in the Federal Register.

The FMC would also like to solicit
comments to: (a) evaluate whether the
proposed collection of information is
necessary for the proper performance of
the functions of the agency, including
whether the information will have
practical utility; (b) evaluate the
accuracy of the Commission’s burden
estimates for the proposed collection of
information; (c) enhance the quality,
utility, and clarity of the information to
be collected: and (d) minimize the
burden of the collections of information
on respondents, including through the
use of automated collection techniques
or other forms of information
technology. Comments submitted in
response to this proposed rulemaking
will be summarized and/or included in
the final rule and will become a matter
of ¥ublic record.

he Chairman certifies, pursuant to
section 605 of the Regulatory Flexibility
Act, 5 U.S.C. 605, that the proposed
rules will not, if promulgated, have a
significant impact on a substantial
number of small entities. The affected
universe of parties is limited to ocean
common carriers, passenger vessel
operators, and marine terminal
operators. The Commission has
determined that these entities do not
come under the programs and policies
mandated by the Small Business
Regulatory Enforcement Fairness Act as
they typically exceed the threshold
figures for number of employees and/or
annual receipts to qualify as a small
entity under Small Business
Administration Guidelines.

List of Subjects in 46 CFR Parts 535 and
572

Administrative practice and
procedure, Maritime carriers, Reporting
and recordkeepmg requirements

Therefore, for the reasons set forth
above, Title 46. Code of Federal

Regulations, is proposed to be amended
as follows:

PART 572—AGREEMENTS BY OCEAN
COMMON CARRIERS AND OTHER °
PERSONS SUBJECT TO THE
SHIPPING ACT OF 1994

1. The authority citation for part 572
is revised to read as follows:

Authority: 5 U.S.C. 553; 46 U.S.C. app.
1701-1707, 1709-1710, 1712 and 1714-1717;
Pub.)L. 104-88, 109 Stat. 803, (49 U.S.C. 101
note).

2. Redesignate part 572 as part 535 of
subchapter B, chapter IV of 46 CFR.

3. Revise redesignated § 535.101 to
read as follows:

§535.101 Authority.

The rules in this part are issued
pursuant to the authority of section 4 of
the Administrative Procedure Act (5
U.S.C. 553), sections 2, 3, 4,5, 6,7, 8,
10, 11, 13, 15, 16, 17 and 19 of the
Shipping Act of 1984 (“the Act”), and
the Ocean Shipping Reform Act of 1998,
Pub. L. 104—-88, 109 Stat. 803.

4. Amend redesignated section
535.102 to remove the parenthetical
phrase “(to the extent the agreements
involve ocean transportation in the
foreign commerce of the United
States)*.

5. Amend redesignated section
535.103 to add paragraph (h) to read as
follows:

§ 535.103 Policies.

* * * * *

(h) In order to promote competitive
and efficient transportation and a
greater reliance on the marketplace, the
Act places limits on carriers’ agreements
regarding service contracts. Carriers may
not enter into an agreement to prohibit
or restrict members from engaging in
contract negotiations, may not require
members to disclose service contract
negotiations or terms and conditions
(other than those required to be
published), and may not adopt
mandatory rules or requirements
affecting the right of an agreement
member or agreement members to
negotiate and enter into contracts.
However, agreement members may
adopt voluntary guidelines covering the
terms and procedures of members’
contracts.

6. Amend redesignated § 535.104 as
follows. paragraphs (f}, (g). (j), (m) and
(9) are revised, paragraph (u) is
removed, paragraph (v) is redesignated
(u) and revised, paragraphs (w). (),
(y).(z), (aa), (bb) and (cc) are
redesignated (v}, (w), (x), (y), (2), (aa)
and (bb), paragraph (dd) is redesignated
(cc) and revised, paragraph (ee) is
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redesignated (dd) and revised,
paragraphs (ff), (gg}, (hh}, (ia), (jj), and
(kk) are redesignated (ee}, (ff}, (gg). (hh},
(n) and (jj}, as follows:

§ 535.104 Definitions.
* *

* * *

(f) Common carrier means a person
holding itself out to the general public
to provide transportation by water of
passengers or cargo between the United
States and a foreign country for =
compensation that:

(1) Assumes responsibility for the
transportation from the port or point of
receipt to the port or point of
destination; and

(2) Utilizes, for all or Part of that
transportation, a vessel operating on the
high seas or the Great Lakes between a
port in the United States and a port in
a foreign country, except that the term
does not include a common carrier
engaged in ocean transportation by ferry
boat, ocean tramp, or chemical parcel
tanker, or by a vessel when Primarily
engaged in the carrigge of perishable
agricultural commodities:

(i) If the common carrier and the
owner of those commodities are wholly
owned, directly or indirectly, by a
person primarily engaged in the
marketing and distribution of those
commodities and

{(xi) Only with respect to those
commodities.

(g) Conference agreement means an
agreement between or among two or
more ocean common carriers which
provides for the fixing of and adherence
to uniform tariff rates, charges, practices
and conditions of serviee relating to the
receipt, carriage, handling and/or
delivery of passengers or cargo for all
members. The texm does not include
joint service, poeling, sailing, space
charter, or transshipment agreements.

=o0 Effective agreement means an
agreement effective under the Act.
p=J . =4 x

(m) Information form means the form
containing economic information which
must accompany the filing of certain
kinds of agreements and agreement
modifications.
p=J * p=J .

(q) Marine terminal operator means a
person engaged in the United States in
the business of furnishing wharfage,
dock, warehouse, or other terminal
facilities in connection with a common
carrier, or in connection with a common
carrier and a water carrier subject to
subchapter 1l of chapter 135 of Title 49
U.S.C. This term does not include
shippers or consignees who exclusively
furnish marine terminal facilities or

sarvices 1n connection with tendering or
receiving proprietary cargo from a
common carrier or water carrier

* * * * *

(u} Ocean common carrier means a
common carrier that operates, for all or
part of its common carrier service, a
vessel on the high seas or the Great
Lakes between a port in the United
States and a port in a foreign country,
except that the term does not include a
common carrier engaged in ocean
transportation by ferry boat, ocean
t*ramp; or chmic*aI par*cel-tanker.

(cc) Service contract means a written
contract, other than a bill of lading or
a receipt, between one or more shippers
and an mdividual ocean common
carrier or an agreement between or
among ocean common carriers in which
the shipper or shippers make a
commitment to provide a certain
volume or portion of cargo over a fixed
time period, and the ocean common
carrier or the agreement commits to a
certain rate or rate schedule and a
defined service level-such as assured
space, transit time, port rotation, or
similar service features. The contract
may also specify provisions in the event
of nonperformance on the part of any
party.
(dd) Shipper means:

(1) A cargo owner;

(2) The person for whose account the
ocean transportation 1s provided,;

(3) The person to whom delivery is to
be made;

(4) A shippers’ association; or

(5) A non-vessel-operating common
carrier (i.e., a common carrier that does
not operate the vessels by which the
ocean transportation is provided and is
a shipper in its relationship with an
ocean common carrier) that accepts
responsibility for payment of all charges
applicable under the tariff or service

contract.
* *

*
*

7. Amend redesignated § 535.201 to
revise paragraphs (a)(5}, (a)(6), (a)(7) and
(b} to read as follows:

§535.201 Subject agreements.

(a * ok *

(5) Engage in exclusive, preferential,
or cooperative working arrangements
among themselves or with one or more
marine terminal operators;

(6) Control, regulate. or prevent
competition in international ocean
transportation: or

(7) Discuss and agree on any matter
related to service contracts.

(b) Marine terminal operator
agreements. This part applies to
agreements among marine terminal

operators and among one or more
marine terminal operators and one or
more ocean carriers to

(1) Discuss, fix. or regulate rates or
other conditions of service, or

(2) Engage in exclusive, preferential,
or cooperative working arrangements, to
the extent that such agreements invdve
ocean transportation in the foreign
commerce of the United States.

8. Amend redesignated § 535.202 to
revise paragraphs (d) and (e) and to
remove paragraphs (f) and (g) to read as
follows:

§535.202 Non-subject agreements.

* * * * *

(d) Any agreement among common
carriers to establish, operate, or
maintain a marine terminal in the
United States; and

{e) Any agreement among marine
terminal operators which exclusively
and solely involves transportation in the
interstate commerce of the United
States.

9. Amend § 535.301 to revise
paragraphs (a) and (c), to remove
paragraphs (d) and (e), and to
redesignate paragraph (f) as paragraph
{(d) and revise it to read as follows:

§ 535.301 Exemption procedures.

(a) Authority. The Commission, upon
application or its own motion, may by
order or rule exempt for the future any
class of agreements between persons
subject to the Act from any requirement
of the Act if it finds that the exemption
will not result in substantial reduction
in competition or be detrimental to
commerce.
= . =4 *

(c) Application for exemption.
Applications for exemptions shall
conform to the general filing
requirements for exemptions set forth at
§ 502.67 of this title.

(d) Retention of agreement by parties.
Any agreement which has been
exempted by the Commission pursuant
to section 16 of the Act shall be retained
by the parties and shall be available
upon request by the Bureau of
Economics and Agreement Analysis for
inspection during the term of the
agreement and for a period of three
years after its termination.

10. Amend redesignated § 535.307 to
revise paragraph (b)j to read as folbws:

§535.307 Marine terminal agreements—
exemption.

* - * * *

{b) Marine terminal conference
agreement means an agreement between ¢
or among two or more marine terminal
operators and/or ocean common carriers :
for the conduct or facilitation of marine
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terminal operations which provides for
the fixing of and adherence to uniform
maritime terminal mates, charges,
practices and conditions if setvice
relating to the receipt, handling, and/or
delivery of passengers or cargo for all
members.

. * %* . .

11. Amend redesignated § 535.309 to
revise paragraphs (a)(2)(i). (a){2)(ii), and
(a){2)(iii) to read as follows:

§535.309. Miscellaneous modifications to
agreements—exemptions.

(a) * . *

(2) Any modification to the following:

(i) Pa&es to the agreement (limited to
conference agreements, voluntary
ratemaking agreements having no other
anticompetitive authority (e.g., pooling
authority or capacity reduction
authority), and discussion agreements
among passenger vessel operating
common carriers which are open to all
ocean common carriers operating
passenger vessels of a elass defined in
the agreements and which do not
contain ratemaking, pooling, joint
service, sailing or space chartering
authority.

(ii) Officials of the agreement and
delegations of authority.

(iii) Neutral body policing (limited to
the description of neutral body
authority and procedures related
thereto).

* . * * *

12. Amend redesignated § 535.310 by

revising paragraph (a) to read as follows:

§535.310 Marine terminal services
agreements—exemptions.

(a) Marine terminal services
agreement means an agreement,
contract, understanding, arrangement or
association, written or oral (including
any modification, cancellation or
appendix) between a marine terminal
operator and an ocean common carrier
that applies to marime terminal services,
including checking; dockage; free time;
handling; heavy lift; loadiag and
unloading; terminal storage; usage;
wharfage; and wharf demurrage and
including any marine terminatl facilities
which may be provided incidentally to
such marine terminal services) that are
provided to and paid for by an ocean
common carrier. The term “marine
terminal services agreement” does not
include any agreement which conveys
to the involved carrier any rights to
operate any marine terminal facility by
means of a lease, license, permit.
‘assignment, land rental, or similar other
arrangement for the use of marine
terminal facilities or property.

=4

. *

13. Amend redesignated § 535.402 to
revise paragraphs (a), (b) introductory
text, (d) and (e) and remove paragraphs
(f) and (g) to read as follows:

§535.402 Form of agreements.
* * *

*
*

(a) Agreements shall be clearly and
legibly written. Agreements in a
language other than English shall be
accompanied by an English translation.

(b) Every agreement shall include or
be accompanied by a title page
indicating:

(d) Each agreement and/or
modification filed will be signed in the
original by an official or authorized
representative of each of the parties and
shall indicate the typewritten full name
of the signing party and his or her
position, including organizational
affiliation. Faxed or photocopied
signatures will be accepted if replaced
with an original signature as soon as
practicable before the effective date.

(e) Every agreement shall include or
be accompanied by a Table of Contents
providing for the location of all
agreement provisions.

14. Revise redesignated § 535.403 to
read as follows:

§ 535.403 Agreement provisions.

If the following information
(necessary for the expeditious
processing of the agreement filing) does
not appear fully in the text of the
agreement, it shall be indicated in an
attachment or appendix to the
agreement, or on the title page:

(a) Details regarding parties. Indicate
the full legal name of each party,
including any FMC-assigned agreement
number associated with that name; and
the address of its principal office (to the
exclusion of the address of any agent or
representative not an employee of the
participating carrier or association).

{b) Geographic scope of the
agreement. State the ports or port ranges
to which the agreement applies and any
inland points or areas to which it also
applies with respect to the exercise of
the collective activities contemplated
and authorized in the agreement.

(c) Officials of the agreement and
dekgations of authority. Specify, by
organizational title, the administrative
and executive officials determined by
the parties to the agreement to be
responsible for designated affairs of the
agreement and the respective duties and
authorities delegated to those officials.
At a minimum, specify:

(1) The officials with authority to file
agreements and agreement
modifications and to submit associated

supporting materials or with authority
to delegate such authority; and

(2) A statement as to any designate@
U.S. representative of the agreement -
required by this chapter.

15. Revise redesignated § 535.404 to
read as follows:

§535.404 Organization of conference and
interconference  agreements.

(a) Each conference agreement shall
include the following:

(1) Neutral body policing. State that,
at the request of any member, the
conference shall engage the services of
an independent neutral body to fully
police the obligations of the conference
and its members. Include a description
of any such neutral body authority and
procedures related thereto.

(2) Prohibited acts. State affirmatively
that the conference shall not engage in
conduct prohibited by section 10(c)()
or 10(c)(3) of the Act.

(3) Consultation: Shipper&requests
and complaints. Specify the procedures
for consultation with shippers and for
handling shippers’ requests and
complaints.

(4) Independent action. Include
provisions for independent action in
accordance with § 535.801 of this part.

(b) (1) Each agreement between
carriers not members of the same
conference must provide the right of
independent action for each carrier.

(2) Each interconference agreement
must provide the right of independent
action for each conference and specify
the procedures therefor.

16. Amend redesignated § 535.405 by
revising paragraphs (a), (b, (c), (d) and
(e), and removing paragraphs (f} and (g)
to read as follows:

§535.405 Modification of agreements.

(a) Agreement modifications shall he:
filed in accordance with the provisions
of § 535.401 and in the format specifisad
in §535.402.

(b) Agreement modifications shall be
made by reprinting the entire page on
which the matter being changed is
published (“revised pages”). Revised
pages shall indicate the consecutive
denomination of the revision (e.g., “1st
Revised Page 7). Additional material
may be published on a new original
page. New pages inserted between
existing pages shall be numbered with
an appropriate suffix (e.g., a page
inserted between page 7 and page 8
shall be numbered 7a, 7.1, or similarly).

(c) If the modification is made by the
use of revised pages, the modification
shall be accompanied by a page,
submitted for illustrative purposes only,
indicating the language being modified
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1n the following manner (unless such
marks are apparent on the face of the
agreement)

(1) Language being deleted or
superseded shall be struck through: and.

2) New and initial or replacement
language shall immediately follow the
language being superseded and be
underlined.

(d) If a modification requires the
relocation of the provisions of the
agreement, such modification shall be
accompanied by a revised Table of
Contents page which shall report the
new location of the agreement’s
provisions.

(e) When deemed necessary to ensure
the clarity of an agreement, the
Commission may require parties to
republish then entire agreement,
incorporating such modifications as
have been made. No Information Form
requirements apply to the filing of a
republished agreement.

17. Revise redesignated § 535.501(a)
to read as follows.

§535.501 General fequirements.

(a) Certain agreement filings must be
accompanied with an Information Form
setting forth information and data on the
filing parties’ prior cargo carryings,
revenue results and port service

patterns.
* * *
* *

18. Amend redesignated § 535.502 by
revising paragraphs (8)(1), (a)(3), (a)(4),
@)(5), (b)(1), and (b)}(2) to read as
follows:

§ 535.502 Subject sgreements.
* * * *

*

a * % *
(1} A rate agreement as defined in
§ 535.104(aa);

2 * Kk K

(3) A pooling agreement as defined in
§535.104(x};

(4) An agreement authorizing
discussion or exchange of data on
vessel-operating costs as defined in
§535.104(j); or

(5) An agreement authorizing
regulation or discussion of service
contracts as defined in § 535.104(cc).

(b] * k *

(1) A sailing agreement as defined in
§ 535.104(bb); or

(2) A space charter agreement as
defined in § 535.104(gg}).

19. Amend redesignated § 535.503 by
redesignating the text as one paragraph
(a) and by adding new paragraph {b) to
read as follows:

§535.503 Information form for Class A/B
agreements.

(a) * ok %

(b) Modifications to Class A/B
agreements that expand the geographic

.
o
»

scope of the agreement or modifications
to Class C agreements that change the
class of the agreement from C to A/B
must be accompanied by an Information
Form for Class A/B agreements

20 Amend redesignated § 535 706 by
revising paragraph (c)(l) to read as
follows

§535.706 Fiirng of minutes—inciuding
shippers’ requests and complamts, and

consultations
* * * *

(C) * ok %

(1) Rates that, if adopted, would be
required to be published in the
pertinent tariff except that this
exemption does not apply to
discussions limited to general rate
policy, general rate changes, the
opening or closing of rates, or service or
t*ime/¥olum*e con}racts;* or

21. Amend Subpart H-Conference
Agreements by revising the title to read
as follows.

Subpart H-Mandatory and Prohibited
Prouisions

22. Amend redesignated § 535.801 by.
revising paragraphs (a), (b)(l), (d}, (e},
the final sentence of paragraph (f)(l),
and (f)(2}; removing paragraph (i}; and
redesignating paragraphs (;) as (i) and
(k) as (j), to read as follows:

§535.801 independent action.

(a) Each conference agreement shall
specify the independent action (“IA”)
procedures of the conference, which
shall provide that any conference
member may take independent action
on any rate or service item upon not
more than 5 calendar days’ notice to the
conference and shall otherwise be in
conformance with section 5(b)(8) of the
Act.

{b){1) Each conference agreement that
provides for a period of notice for
independent action shall establish a
fixed or maximum period of notice to
the conference. A conference agreement
shall not require or permit a conference
member to give more than 5 calendar
days’ notice to the conference, except
that in the case of a new or increased
rate the notice period shall conform to
the tariff publication requirements of
this chapter.

* * * *

(d) A conference agreement shall not
require a member who proposes
independent action to attend a
conference meeting, to submit any
further information other than that
necessary to accomplish the publication
of the independent tariff item, or to

*

purpose of explaining. Justifying, or
compromising the proposed
Independent action

(e) A conference agreement shall
specify that any new rate or service item
proposed by a member under
independent action (except for exempt
commodities not published in the
conference tariff) shall be included by
the conference in its tanff for use by that
member effective no later than 5
calendar days after receipt of the notice
and by any other member that notifies
the conference that 1t elects to adopt the
independent rate or service item on or
after its effective date

(H(1) . * * Additionally, if a party to
an agreement chooses to take on an 1A
of another party, but alters it, such
action is considered a new |A and must
be published pursuant to the 1A
publication and notice provisions of the
applicable agreement.

2) An IA TVR published by a member
of a ratemaking agreement may be
adopted by another member of the
agreement, provided that the adopting
member takes on the original IA TVR in
its entirety without change to any aspect
of the original rate offering (except
beginning and ending dates in the time
period) (i.e., a separate TVR with a
separate volume of cargo but for the
same duration). Any subsequent IA TVR
offering which results in a change in
any aspect of the original 1A TVR, other
than the name of the offering carrier or
the beginning date of the adopting IA
TVR, is a new independent action and
shall be processed in accordance with
the provisions of the applicable
agreement. The adoption procedures
discussed above do not authorize the
participation by an adopting carrier in
the cargo volume of the originating
carrier’s IA TVR. Member lines may
publish and participate in joint IA
TVRs, if permitted to do so under the
terms of their agreement: however, no
carrier may participate in an 1A TVR
alread*y pukllisheg by a*nother carrier.

23. Revise redesignated § 535.802 to
read as follows:

§ 535.802 Service contracts.

(a) Carriers may not agree among
themselves (whether on an enforceable
basis or otherwise) to prohibit or restrict
themselves from engaging in
negotiations for service contracts with
one or more shippers, and may not
adopt any policy, practice, or
procedures that have the effect of
prohibiting or restricting such
negotiations.

) Carriers may not agree among
themselves (whether on an enforcdable

comply with any other procedure for the basis or otherwise) to require
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themselves to discbse a negotiation on
a service contract, or the terms and
conditions of a seryice cantract, other
than those terms oz candftiorss tequired
by the Act to be published, and may not
adopt any policy, practice, or
procedures that have the effect of
requiring such disclosures.

(c) Carriers may not adopt mandatory
rules or requirements affécting their
rights to negotiate or enter into service
contracts.

(d) Carriers may adopt voluntary
guidelines for service contracts.
Voluntary guidelines are non-binding
policies, outlines, directions or models
for:

(1) the contract terms a carrier or
carriers may include in the texts of their
individual contracts; or

(2) the procedures that a carrier or
carriers may follow in negotiating,
modifying, or terminating contracts with
shipper customers.

(e) Carriers may consult voluntary
guidelines as guidance for negotiating
and considering service contracts.
Whether voluntary guidelines are
utilized shall be wholly at the option of
the negotiating carrier. VVoluntary
guidelines must state explicitly the right
of members of the agreement not to
follow these guidelines.

(f) Voluntary guidelines may not
include commitments, palicies, or
procedures for: auditing by or reporting
to agreement officials or other carriers

regarding compliance with guideline
terms or procedures: notification or pre-
clearance of negotiations or proposed
service contract terms with other
carriers or agreement officials: or
imposition or acceptance of any liability
or sanction whatsoever for non-
compliance with guideline terms.

(9) Voluntary guidelines shall be
submitted to the Director, Bureau of
Economics and Agreement Analysis,
Federal Maritime Commission,
Washington, DC 20573. Use of voluntary
guidelines prior to their submission is
prohibited. Voluntary guidelines shall
be kept confidential in accordance with
section 535.608 of this part.

, (h) Carriers may adopt procedures for
discussing, voting on, and administering
agreement-wide or multi-carrier service
contracts (and negotiations therefor)
Such provisions shall be included in the
parties’ agreement filing with the
Commission.

24. Amend Subpart H-Mandatory
and Prohibited Provisions by adding
new § 535.803 to read as follows:

8535.803 Ocean freight forwarder
campeneation.

No conference or group of two or
more ocean common carriers may

(a) deny to any member of such
canference or group the right, upon
notice of not more than 5 calendar days,
to take independent action on any level

TIME PERIOD
[Same as that used in responding to Part V]

of compensation paid to an ocean
freight forwarder: or

(b) agree to limit the payment of
compensation to an ocean freight
forwarder to less than 1.25 percent af
the aggregate of all rates and charges
applicable under the tariff assessed
against the cargo on which the
forwarding services are provided.

25. Amend Part IX of Appendix A--to
Part 535-Federal Maritime
Commission Information Form for
Certain Agreements by or among Ocsean
Common Carriers, by redesignating # as
Part X.

26. Amend Appendix A to Part 535 by
adding new Part 1X to read as follows:

Part IX

For each agreement member line that
served all or any part of the geographic
area covered by the entire agreement
during all or any part of the most recent
12-month period for which complete
data are available, state the total number
of service contract requests received, the
total number adopted, and the total
number denied. Of the total number of
service contract requests received,
adopted and denied, state how many
were for Beneficial Cargo Owners, how
many were for Ocean Transportation
Intermediaries (formerly NVOCCs), how
many were for Shippers’ Associations,
and how many were for any other
shipper designation. The information
should be provided in the format bebw:

] Carrier A
[ Requested Adopted Denied
Beneficial Cargo OWNEr ... ..o v s o
Ocean Transportation Intermedlary (formerly NVOCCs)
Shippers’ Association
Other* . ... .. .0 e
Total oo er——— '
* ldentify type
| Carrier B ‘
! Requested Adopted ‘ Denied

Beneficial Cargo Owrer .

Ocean Transportation In'ermednary (formerly NVOCCs) I

Shippers’ Associaticn
Oiner”

Total-

* |dentify type

~

' 27. Amend Appendix C to Part 535—  Agreements Eetween cr Among Ocean Common Carriers FORM. vy

Monwroring Report for Class A

redssignating Part X as Part XI

W

L8 T P R

L

i o

avn

T

[T




[OSE——

Federal Register / Vol 63, No 240 / Tuesday.

December 15.

1998 /Proposed Rules 69643

Monrtoring Report for Ciass A
Agreements Between or Among Ocean

28. Amend Appendix C to Part 535—  Part X

Common Carrniers FORM, by adding new
Part X to read as follows.

For each agreement member hne, state
the total number of service contract
requests received, the tota number
adopted, and the total number denied

during the calendar quarter Of the total
number of service contract requests
received, adopted and denied during the

CALENDAR QUARTER

calender quarter, state how many were
for Beneficial Cargo Owners, how many
were for Ocean Transportation
Intermediaries (formerly NVOCCs), how
many were fcr Shippers Associations,
and how many were for any other
shipper designation. The mformation
should be provided in the format below.

Carrier A
Requested Adopted Demed
Beneficial Cargo Owner . .
Ocean Transportation lntermedaary (formerly NVOCCs)
Shippers’ Association
Other* ....... oiiih e
Total oo e
* Identify type
‘ Carrier B
] Requested Adopted Denied

Beneficial Cargo Owner .

Ocean Transportation Intermedlary (formerly NVOCCs)
Shippers’ Association
Other’

TOtal . e e e veraease ‘

. ldentify type

29. Amend Appendix D to Part 535—
Monitoring Report for Class B
Agreements Between or Among Ocean
Common Carriers [FORM], by
redesignating Part VI as Part VII.

30. Amend Appendix D to Part 535—
Monitoring Report for Class B
Agreements Between or Among Ocean

Part VI

Common Carriers [FORM], by adding
new Part VI to read as follows:

For each agreement member line, state
the total number of service contract
requests received, the total number
adopted, and the total number denied
during the calendar quarter. Of the total

number of service contract requests

CALENDAR QUARTER

received, adopted and denied during the
calendar quarter, state how many were
for Beneficial Cargo Owners, how many
were for Ocean Transportation
Intermediaries [formerly NVOCCs), how
many were for Shippers’ Associations,
and how many were for any other
shipper designation. The information
should be provided in the format below:

Carrier A
Requested Adopted Denied
Beneficial Cargo OWNEr ...,
Ocean Transportatian Intermedlary (formerly NVOCCs)
Shippe:s’ Association ............
Other’ ..o
L0 = OO TSP
- Identify type
‘ Carrier B
l Requested Adopted Denied

Beneficial Cargo OWNEr .........cccocuviiiiiiiiiniiiecie s
Ocean Transportatitm Intermediary (formerly NVOCCs)
Shippers’ Association
Other’

‘Identify type
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By the Commission
Joseph C. Poking,
Secretary.
[FR Doc. 98- 33182 Filed 12-14-98; 8:45 am]
BILLING CODE 6730-01—P
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