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LA TORRE’S ENTERPRISES, CESAR LA TORRE, KASKAMACH SRL,
JAIME LA TORRE, and JENNEFIR LA TORRE

V.

NATURAL FREIGHT LTD./SKYTRUCK AGILITY LOGISTICS, and
HANSA TRANSPORTS SAC

NOTICE OF ASSIGNMENT and
ORDER TO SUPPLEMENT THE RECORD

On March 19, 2009, the Secretary received a complaint from complainants LA Torre’s
Enterprises, Cesar La Tormre, Kaskamach SRL, Jaime La Torre, and Jennefir La Torre
(Complainants). The complaint alleges that Respondents Natural Freight Ltd./Skytruck Agility
Logistics (Natural Freight) and Hansa Transports SAC (Hansa) violated the Shipping Act of 1984
while handling the shipment of two containers from California to Callao, Peru. Complainants
requested informal adjudication of the complaint pursuant to 46 C.F.R. Part 502, Subpart S.

On June 9, 2009, Respondent Natural Freight filed an answer and a statement that it did not
consent to informal adjudication pursuant to Subpart S. On July 31,2009, the Secretary referred this
matter to the Office of Administrative Law Judge. See Memorandum dated July 31, 2009, from the
Secretary to the Administrative Law Judge. See also 46 C.F.R. § 502.304(f) (“If the respondent
refuses to consent to the claim being informally adjudicated pursuant to this subpart, the claim will
be considered a complaint under § 502.311 and will be adjudicated under Subpart T of this part.”).
The undersigned judge will conduct such hearings and conferences as may be necessary to resolve
the issues in this proceeding and to issue an Initial Decision or dispositive ruling.



ORDER TO SUPPLEMENT THE RECORD

Subpart of the Commission’s rules governing discovery is not applicable to proceedings
under Subpart T; therefore, there is no formal discovery in this proceeding. While there is no formal
discovery, the parties are urged to cooperate and voluntarily produce information requested by other
parties.

The Rules do provide that “[t]he administrative law judge may require the submission of
additional affidavits, documents, or memoranda from complainant or respondent.” 46 C.F.R.
§ 502.314. Accordingly, I am requiring the parties to submit additional materials described below.
Furthermore, if a party is unable to obtain information from another party by voluntary means, on
or before December 16, 2009, the party seeking the information may file a request that the
administrative law judge require submission of the information pursuant to Rule 314. The request
shall explain why the information is relevant to this proceeding, what attempts have been made to
obtain the information voluntarily, and why the information cannot be obtained in some other
manner. Such request will be served electronically on other parties. In addition to hard copies filed
with the Commission pursuant to Rule 320, 46 C.F.R. § 502.320, the requesting party shall send the
request electronically to the Commission at the following email address: secretaryr@ime.gov. A
party opposing the request shall serve and file its response within five days of service of the request.
Inaddition to hard copies filed with the Commission pursuant to Rule 320, the responding party shall
send the response electronically to the Commission at the following email address:
secretaryasfine.gov. It is hoped that the parties have no need to make such a request.

To prevail in this proceeding, Complainants have the burden of proving by a preponderance
of the evidence that Respondents violated the Act. 5 U.S.C. § 556(d) (“Except as otherwise provided
by statute, the proponent of a rule or order has the burden of proof.””); 46 C.F.R. § 502.155; Boston
Shipping Ass 'n, Inc. v. FMC, 706 F.2d 1231, 1239 (1st Cir. 1983); California Shipping Line, Inc.
v. Yangming Marine Transport Corp.,25 S.R.R. 1213, 1222 (1990) (FMC Report and Order). “[A]s
of 1946 the ordinary meaning of burden of proof was burden of persuasion, and we understand the
APA’s unadomed reference to ‘burden of proof” to refer to the burden of persuasion.” Director,
Office of Workers’ Compensation Programs v. Greenwich Collieries, 512U.8.267,276(1994). The
party with the burden of persuasion must prove its case by a preponderance of the evidence.
Steadman v. SEC, 450 U.S. 91, 102 (1981). “[W]hen the evidence is evenly balanced, the [party
with the burden of persuasion] must lose.” Greenwich Collieries, 512 U.S. at 281, It is appropriate
to draw inferences from certain facts when direct evidence is not available, and circumstantial
evidence alone may even be sufficient; however, such findings may not be drawn from mere
speculation. Waterman Steamship Corp. v. General Foundries, Inc., 26 SR.R. 1173, 1180 (ALJ
1993), adopted in relevant part, 26 S.R.R. 1424 (1994).

A. Complainants’ Proposed Findings of Fact, Supporting Evidence, and Brief.

On or before January 8, 2010, Complainants shall file the following documents:




Complainants’ Proposed Findings of Fact. This document shall set forth
proposed findings of fact in numbered paragraphs. Each paragraph shall be
limited as nearly as practicable to a single factual proposition. Each factual
proposition shall be followed by an exact citation to evidence that
Complainants contends will support the proposed finding of fact.' The
parties can see an example of the format required for the Proposed Findings
of Fact at http://www.fime.vov/reading/Dockets.asp in the proceeding Clutch
Auto, Ltd v. International Touch Consolidator, Inc., FMC No. 1880(F),
(“Served October 4, 2007, Procedural Order, Attachment A Administrative
Law Judge Tentative Findings of Fact”). Complainants shall provide to
Respondents and fo the Commission an electronic copy of Complainants’
Proposed Findings of Fact with the hard copy of Complainants’ Proposed
Findings of Fact. The electronic copy shall be in a word-processing format
{e.g., Microsoft Word 2003 or earlier or WordPerfect 10 or earlier) and
provided by compact disk or email.

As Complainants is seeking reparations for alleged violations of the Shipping
Act, Complainants shall include with its proposed findings of fact proposed
findings regarding damages with proof of the pecuniary loss it alleges it
suffered as a proximate cause of the alleged violations. See James J.
Flanagan Shipping Corp. v. Lake Charles Harbor and Terminal Dist., 30
S.R.R. 8, 13 (2003) (“As the Federal Maritime Board explained long ago: *(a)
damages[’] must be the proximate result of violations of the statute in
question; (b) there is no presumption of damage; and (c) the violation in and
of itself without proof of pecuniary loss resulting from the unlawful act does
not afford a basis for reparation.””y; Tractors and Farm Equipment Ltd. v.
Cosmos Shipping Co., Inc., 26 S.R.R. 788, 798-799 (ALJ 1992) (“The
statements of the Commission in [California Shipping Line, Inc. v. Yangming
Marine Transport Corp.,25 S.R.R. 1213 (Oct. 19, 1990)] and the other cited
cases are in the mainstream of the law of damages as followed by the courts,
for example, regarding the principles that the fact of injury must be shown
with reasonable certainty, that the amount can be based on something less
than precision but something based on a reasonable approximation supported
by evidence and by reasonable inferences, the principle that the damages
must be foresceable or proximate or, in contract law, within the

! Parties must designate specific facts and provide the court with their location in the record.
Orrv. Bank of Am., NT & SA4, 285 F.3d 764, 775 (9th Cir. 2002). “General references [to evidence]
without page or line numbers are not sufficiently specific.” S. Cal. Gas Co. v. City of Santa Ana,
336 F.3d 885, 889 (9th Cir. 2003).

? Reparations under the Shipping Act and damages are synonymous. See Federal Maritime
Com'n v. South Carolina State Ports Auth., 535 U.S. 743, 775 (2002) (Breyer, J., dissenting).
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contemplation of the parties at the time they entered into the contract, the fact
that speculative damages are not allowed, and that regarding claims for lost
profits, there must be reasonable certainty so that the court can be satisfied
that the wrongful act caused the loss of profits.”).

Complainants’ Appendix. The evidence on which Complainants’ Proposed
Findings of Fact are based shall be included in the Appendix described
below.

Complainants’ Brief. Complainants shall file a brief meeting the
requirements of Commission Rule 221, 46 C.F.R. § 502.221, with the
exception that the proposed findings of fact required by section 502.221(d)
shall be included in Complainants’ Proposed Findings of Fact described
above.

B. Respondents’ Responses to Complainants’ Proposed Findings of Fact,
Respondents’ Proposed Findings of Fact, Respondents’ Appendices, and
Respondents’ Briefs.

On or before February 12, 2010, Respondents shall file the following documents:

1.

Respondents’ Replies to Complainants’ Proposed Findings of Fact. This
document shall set forth verbatim each proposed finding of fact in
Complainants’ Proposed Findings of Fact, then admit or deny the proposed
finding. Each proposed finding of fact that Respondents deny shall be
followed by an exact citation to evidence that Respondents contend will rebut
the evidence Complainants claims supports the proposed finding of fact.
Respondents shall provide to Complainants and fo the Commission an
electronic copy of Respondents’ replies to Complainants’ Proposed Findings
of Fact with the hard copies of Respondents’ replies to Complainants’
Proposed Findings of Fact. The electronic copy shall be in a word-processing
format (e.g., Microsoft Word 2003 or earlier or WordPerfect 10 or earlier)
and provided by compact disk or email.

Respondents’ Proposed Findings of Fact. This document shall set forth
proposed findings of fact in numbered paragraphs. Each paragraph shall be
limited as nearly as practicable to a single factual proposition. Each factual
proposition shall be followed by an exact citation to evidence that
Respondents contend will support the proposed finding of fact. Respondents
shall provide to Complainants and fo the Commission an electronic copy of
Respondents’ Proposed Findings of Fact. The electronic copy shall be in a
word-processing format (e.g., Microsoft Word 2003 or earlier or WordPerfect
10 or earlier) and provided by compact disk or email.
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brief.

format;

Respondents’ Appendices. The evidence on which Respondents rely for
Respondents’ replies to Complainants’ Proposed Findings of Fact and
Respondents’ Proposed Findings of Fact shall be included in the Appendix
described below.

Respondents’ Briefs. Respondents shall file briefs meeting the requirements
of Commission Rule 221, 46 C.F.R. § 502.221, with the exception that the
proposed findings of fact required by section 502.221(d) shall be included in
Respondents’ Proposed Findings of Fact described above.

Respondents may, but are not required to, file a joint reply, proposed findings, appendix, and

C. Complainants’ Replies.

On or before March 5, 2010, Complainants shall file the following documents:

1.

Complainants’ Replies to Respondents’ Proposed Findings of Fact. This
document shall set forth verbatim each proposed finding of fact in
Respondents’ Proposed Findings of Fact, then admit or deny the proposed
finding. Each proposed finding of fact that Complainants denies shall be
followed by an exact citation to evidence that Complainants contends will
rebut the evidence Respondents claim supports the proposed finding of fact.
This evidence shall be included in Complainants’ Supplemental Appendix.

Complainants’ Reply to Respondents® Briefs. Complainants may (but is
not required to) file a reply to Respondents’ Briefs.

D. Appendices.

The parties shall prepare the appendices required by the above paragraphs in the following

a. The cover of the appendix shall identify the party or parties that prepared the appendix;
e.g., “Complainants’ Appendix ” or “Natural Freight Ltd./Skytruck, Agility Logistices

Appendix”;

b. The pages of the appendix shall be numbered sequentially;

c. The appendix must begin with a table of contents identifying the page at which each
individual document begins;




d. Each party shall ensure that all documents in its appendix are legible.

e. The parties are instructed to cite to a document in an appendix already in the record rather
than include the same document in its own appendix. For instance, if Respondents contend
that a document included in Complainants’ appendix rebuts the evidence Complainants
claims supports a proposed finding of fact, Respondents shall cite to Complainants’ appendix
rather than include a second copy of the same document in its own appendix.

The parties can see an example of the format required for the appendix at
http://www.fime.gov/reading/Dockets.asp in the proceeding Clutch Auto, Ltd. v. International Touch
Consolidator, Inc., FMC No. 1880(F), (“Served October 4, 2007, Procedural Order, Attachment A
Administrative Law Judge Tentative Findings of Fact, Appendix”™).

E. Service and Filing,.

The parties are directed to serve and file hard copies of the documents required by the order
by overnight delivery service,

The parties are directed to consult with each other to determine the most practicable way to
send electronic copies of documents in a word-processing format to each other. The parties are
directed to send the electronic copy in a word-processing format of required documents to the
Commission at the following email address: secretarv/@time.gov.

F. Documents in Foreign Languages.
The parties are reminded that:

Every document, exhibit, or other paper written in a langnage other than English and
filed with the Commission or offered in evidence in any proceeding before the
Commission under this part or in response to any rule or order of the Commission
pursuant to this part, shall be filed or offered in the language in which it is written
and shall be accompanied by an English translation thereof duly verified under oath
to be an accurate translation.

46 C.F.R. § 502.7.
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Clay G. Guthridge
Acting Chief Administrative Law Judge




