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MEMORANDUM AND ORDER CONSOLIDATING PROCEEDINGS

On June 14 2006 complainant Clutch Auto Ltd Clutch Auto commenced Informal

Docket No 18801 by filing an informal complaint under subpan S of the Commission Rules of

Practice and Procedure 46 U S c 41301 a 46 C FR Subpart S Clutch Auto identified



International Touch Consolidator Inc International Touch MacAndrews and Company Ltd

MacAndrews Rosmarine Shipping Private Limited Rosmarine and Hi LOS Liner Agency Private

Limited Hitos as respondents International Touch FMC Organization No 014239 FMC License

No 014239N is a freight forwarder and non vessel operating common canier incorporated in

Jamaica New York Clmch Auto Complaint Exhibit 1 1 FMC 011 List available at

hHp llwww3Jmc gov oti nvos listing asp visitedApril 9 2007 46 CF R 502 226 official notice

of records Rosmminc incorporated in India is a Finn engaged in transportation of goods from

India to overseas destinations and is an overseas agent in India for International Touch Clutch

Auto Complaint Exhibit Ill Fax dated August 10 2006 from Intell1ational Touch Consolidator

Inc to Venetia D Bell FMC Settlement Officer MacAndrews is a vessel operating common

carrier FMC Organization No 019093 Clutch Auto Complaint Exhibit III FMC Links to

Tani ffs avai lable at hnpllwww3 fmc gov fmcfrm I scnptsfExtReports asp taJiffClass vocc visited

April 9 2007 46 C ER S 502 226 Respondent Hitos incorporated in India is the agent in India

for MacAndrews Clutch Auto Complaint Exhibit Ill

A Commission Settlement Officer was appointed to handle Clutch Auto s informal

complaint On July 6 2006 the Settlement Officer served the complaint and Notice ofFiling and

Assignment on Intemational Touch and MacAndrews The Settlement Officer inadvenently did not

serve the complaint on Rosmmine or Hitos

On September 18 2006 MacAndrews filed an Opposition to Infonnal Procedure See

46 CER 502 304 e Within twenty five 25 days from the date of service of the claim the

respondent ghall serve upon the claimant and file with the Commigsion its response to the claim

together with an indication in the form prescribed in Exhibit No 2to this subpart as to whether the

informal procedure provided in this subpart is consented to Failure of the respondent to indicate
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refusal or consent in its response will beconcusiveJy deemed to indicme such consent 46 CPR

502304 f If he respondent refuses to consenl lO lhe claim bejng informally ldjudic ueJ

pursuan L lO Lhis subpart thc c1ai m wi It be considered a complaint under 502 311 and wi 11 be

adjuJicaled under Suhpalt T of his palt Therefore the Commissjon convencd CllJch Amo s

comp Iint to I formI proceeding under Subpart T of rhe Commission s Rule of Practice nnd

PlOcedure 46 CF R SubparlT The Commission changed the docket number lO I 880 F 46 C P R

3U llld transfened he procecding to the Office of Adminislnuive L w Judge

Briefly summmiz d Clu ch Auto s complain alleges that CIUlch Auto allempled to ship a

cOnlaincr ofau omoti vc paris from India to D W Clutch nd Brke 0 W in Bllti more Maryland

Cl ulch AulO arranged he shipmcn through Rosmnrine ClUlch Autoc l irns Lhal Rosmaline i ued

an Internalional Touch to order housc bi 11 of lading for the shi pment indicating lhat freighl charges

and inland handl i rlg charges had been prepaid Thls bi I of lading i denti ries Cl uLch A UlQ a he

exporter Clutch Auto allcgcl that HiOs thcn issued a MacAndrews ocean bj IJ of lading for lhe

shipment identifying Rosmarine OlS rhe shipper When D W suhmiued the Imcrnarional Touch bill

of lading to secure reJease of the cOnlainer MacAndrews refLl ed to release the container because

Rosmari ne would nor release rhe M cA ndrews ocean bll 1 of ladi ng Clutch Au o al leges he

Rosmarine reru e to release thi s bi 11 of ladi ng 0 coerce payment for shi pmens unrelatcd o he one

at i ssue MacAndrcws has refused o release theconrainer to D W wirhout refeiptor the oce n bill

of ladi ng held by Rosmarinc

On Scplembcr 6 2006 D W submined an informal complaint o rhe Settlemenr Officer

containing al Icga ions subs antially identical to hose in the Clutch Aurocomplaint 0 W idcntif cd

International TOLlCh MacAndrews and Rosmarjne IS respondems This complOlint was not served

but was m de pnl of lhe record in the CluEch Auto proceeding rnformal Docket No l880 F On
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Apri 1 3 2007 I removed he D W complaint from rhe Cl LHch Aula record and refened l to the

OfFice of the Sefretary which a si gneJ Tn rormal Docket No 1 885I to the complaint and served

rhe COlllplilinl on lntematiomtl TOllc h MacAnJrews and Ro marine The D W complaint wag

flssigned to me for adj udicati on purSU l nt to Subp 1t s all fpri I 3 2007 the COlTIlniSSfon also

served he Clutch Auto complai nt Informal Docket No 1880F on Rosmarine and Hitos

The Clutch AUlo complaint Informal Docket No 18801 and he D W complaint

fnrornwl Docket No 18851 concem shipment of rhe same cont i nerof automotive pal1s from India

1O Baltimore Maryland Three of rhe four respondents in 1880 F are also respond ems in 1885I

The cases have common indeed subSL mlillly i denlical i sues of law Ind facL

Rule 14R ofthe Comm i ssion RuteofPractice and Procedureprovides that tJhc Commission

orthe Chief Judge or designee mtly order twoor more proceedings which involve substalHially the

same issues consolidated no helrd logerher 46 C FR 502 148 The Commission Rules provide

that Rule 148 does not apply in proceedings under Subpart S 46 C F R S 502 305 or Suhpar T

46 CF R 50232LIt i oS wet1 reeo gnized h0wevcr hat a nial court ha in herem power La con Lro I

he sequence in which it hears mmtcrs on irs calendar and to decide wheLher to consolidate the

proceedings on motions Uniled Slmes v Western Elec Co Inc 46 F3d 198 120811 7 D c

Or 1995 citing Landil I North American Co 299 U S 248 254 L936 Cf South Carolina

Marilime Sen1ices v 50wh Carolina State Pons Auth 28 S RR 1489 1490 AU 2000 Ciw

power to smy proceedings i So i ncidelllalw Lhe power inherent in every coun to control he disposition

of the caue on i l dockel wiLh economy of time and effort for itself for counsel and for litigants

How Lhis can heSl be done cllls for the exercise of judgment wh ich must weigh compc ing imcresls

and maintain an even balance quoting Landis 299 U S a 254 Thc concnt of he parties is

not required by Fed 1Civ P 42J Ra hcr i il for he court to weigh the sOlvlng of time md effon
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thut consolidation would produce against any incollvenience del ay Orexpense that ir would causc

WrighE MiHer Federal Practice oml Prcedure Civil 2d 2383 1995

1 fi nd that i would be cont I ry LO udminiSLrati ve economy and convenience to adjudicate

these two complai IUS i nvolving subsranlilll y the same panieand concerni ng the same shipment of

autorhotive pa11s ilS separate proceedings COllsolidalion would save timc and dfOIt for Iw parties

with J inle or no i ne011 Vell ience deby Or ex pense Therefore I am consolidating he two

proceedingi sua sponrt

Consolidation of these two proceeJings is complicated bul onJy slightly by the facl that the

two cases currently are on separate plOcedural lracb wilh the CluLch Auto complaint being

adjudicated pursuant to Subp lt T and the 0 W complai nl being adjudicated pursuanL to S uhpln

S with both cases bei ng assigned ro me W hi Ie a ronsolidaLionorder may resu II in a single uni

of litigation such an order docs not creatc a single case for j Llfisdiction purposes Cella v Togum

ConSlnfcteur Ensembleier 11 lmlulrie Alimemaire l73 F 3d 909 912 3d Or 199Y citing

Johnson v MUI1Jw ltm R Co 289 US 479 496 97 1933 New ound Mwwgemenl Corp v

Lewi 131 F3d 108 116 3d Cir1997 As his Colilthas previously recognized Johnson remains

the authorilOllive statement on lhe law or consolidation
W

9 WrighE Miller Federal Practice

and Procedure Civil 2 2382 1995 The two subpans provide similar mechanisms Lhat will

permit me to develop the record as necessary Compare 46 CFR 502304 e The Settlement

Officer may request the respondent to furnish such funher documents or information as deemed

necessary or he or she may require he clai mam to reply to rhe defenses raj sed by the respondent

with 46 CER S 502314 The adminis lrative law judge may require the submission ofadditiollal

affidavil docurncms Or mcmoranda from complainam or respondent Accordingly abiCnl an

objecLion from one Of more of Lhe respondellts ill the D W proceeding Infonnal Dorket No
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18851 see 46 CF R 502 304 e and I supra the D W complaint will be adjudicated

pursual1l to SUbpat1 S and the Clutch Auto complaint will be adjudicated pursuant to Subpart T

ORDER

It is hereby

ORDERED that Clutch Auto Ltd v Intemational Touch COlIsolidalOr Inc MacAndrews

alld Company Ltd Rosmarille Shipping Private Limited and Hitos Liner Agency Private Limited

Infonmll Docket No 1880 F and D HI Clurch and Brake v International Touch Consolidator

Illc MacAndreHls and CompanLtd and Rosmarinc Shipping Private Limited Informal Docket

No 1885 1 he consolidated

4fp
Clay G Guthl dge
Acting Chief Administrative Law Judge
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