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A7arine Terminal Agrecnent Exemption

Dcar SccretFiry Grcgory

Thc National Industrial Transportation League League herehy submits its comments in suppoe4
ofthc Federal Maritime CommissionsProposal to repeal un existing exemption from the 45dny
aaiting period applicable to certain marine tenninal operator MTO agreements The FMCs
proposnl vns pttblishecl as a Notice afProposed Rulemaking NPRM on July 2 2009 in the
Fcderal Registcr 74 Pcd Rcg 31666

The Ceague is a national association that represents approximately 700 memUer companies diat
tender goods to carriers for transportation in interstate nnd international commerce or that arrnnge or

perform transportation services The Leaguesmembership includeslrge multinational and national

corporations as well as small and mediumsized companies The majority ofthe Leagues members
are companies that own or control the goods being transported and deliveredieslippers and
rcccivers offreiglit The Leaguesshipper members span a muttitude ofindustries such as retail
nutomotivc petrolcum chemicals paper computer and electronics arrtong others and use all
modes ofhansportation for the shipment ofraw materizisand finished products As many League
members arc US importcrs and cxporters ccrtain marinc terrninal operator agreements have an

impact on the shipment oftheir goods

In 1987 the Fr1C issued the exemption for MTO agreements which is the subject of thc instnnt
NPRM finding that the exemption woutd not substlntially impair effective regulation by he
Commission be unjustly discriminatory or detrimental to commerce nor result in a substantial
reductionofcompetition See FMC Docket 8510dlarine Terminalitgreements 24SRR 192
1934 The FMC nlsobanted the exemption based on the desire to reJuce rebnilatory delys for

largely routine operational agreements Sre id

The existing exemption applies to future activities among the parties to the agrcements which
involve marine teminal facilities andlor services but does not apply to marine terminal conference
intcrconferencc nr discussion agreements T7ie exemption is pubiished at 4G CFR 535308 and
stntes in relevant part

aMrine terminnl agreement means an agreement understanding or

association written or oral including any modification or appenJix
that applics to futurc prospcctivc activitics bctvecnor among the

parties and Uiat rclatcs solely to marine tcnninal tacilities Andor
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serviccs among marine terminal operators and amaig one or more

mrinc tcrminal opcrators and onc or morc ocean common carriers thnt

completely sets forUi ihe applicable rates charges tenns and

conditions agreed to by the parties for the facilities andor senices

proidcd for undcr the agrccmcnt The tcnn docs not includc a joint
venturc arrangcment among marine tertninal operutors to estublish a

sePratedistinet entity that fixes its own rates and publishes its own

tarift

e All marine terminal abreements as defined in 535308a with

the exception ofmarine terminal conference marine terminal

interconference and marine terminal discussion agreements us defined

in 535308bc and d are exempt from die waiting period
requiremcnts ofthe Act and this part and vill accordingly be

effective on tiling with the Commission

By allowing MTO agrecments within the scope of section 535308aro take effect upon their filing
vidi the FMC suchaeements among hvo or more MTOs are afforded antitrust immunity vithout

being subject to FMC nnalysis or public review and comment Although the exenption has not

proven problematic in the past the League fully agrees with the Commission that in recent years

some MTO agreements have become more compiex and broader in scopc with catcr potential for

anticompctitive impncts on the shipping public and other operators at the ports This has created a

legitimate concern as to whether such MTO agreements should be granted immuniry from the

untitrust laws immediately upon their filing with the Commission

An examPle afan unconventional MTO Agreement filed under Ihe exemption which resulted in

sinificant impacts on the industry vas Marine Tenninal Operator Agreement No 201 96 filed in

September 2008 by the City ofLos Angetes and the City ofLong Beach Agreement No 201196

sought to implement aspects ofa comprehensive and controversial Clean Truck Program at the ports

ofLos Angeles and Long Beach and sctforth the terms by which drayage trucks are permitted
access to Port owned anJ controlled properties for the puoseof a improving Portrelated

transportation infrastnctureb increasing cargo movement efficiencies and Port capacities c
improving tle satety and security of Port terminals and prorerties and ddecreasing Portrelated air

pollution emissions in the San Pedro Bay area See MTO Agreement No 201196 Art2Purpose
ofAgeement TheAeement also set forth specific activities to be undertaken by the parties to

the a6Teement including the requirement for terminal operators to deny access to draynse trucks that

failcd to mcct detined cquipment and emissions stnndards and establishcd various fees ro be paid by
cargo owncrs and drayage operators among othcr requiremenis MTOAbrecment No 20l 196 Art

4 AbTCement Applicahility

The scope and complexity ofMTO Agreement No 201196 which delves into matters far

bcyond the traditional andlorcitenunt MTO agreements filed ith the FMC demonstrates the necd

Indeed anothcr 9T0 agreemrm relared to the Clcan Truck Program Agreement No 201170 that was filed with the

Fb1C by the Cities oLos Angeles and Long f3each Uut vas not subject to lhe exitingexemption was challenged by he

F11C as an anticompetitieagreement undcr Section 6gof the Shipping Act of 1984 coditied at 46 USC C 41307
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tirgreater scrutiny and public review of such agreements Uefore they are permitted to take eftcet
Tbe removal of the existing exemption and reinstitution ofthe 4Sday waiting period would provide
thc FMC and the public widi an opportunity to rcvic and nnalyzc the impacts ofsuchayecments

including potential anticompetitive conseyuences betire any potentilhann occurs Advance

revicw ofjoint MTO agrcements vould perniit the agency to obtain valuable input from the industry
and to scck additional information about anarecment whcn necessary to ensurc that it fulty
understands the impacts Moreover because the tools ofthe FMC fur addressing anticumpetitive
agreements are limited nnd costly once the agreement has taken effectie the commcncement ofn

legal challenge in couR ro enjoin thc agreement under 46USC

5 41307 applying thc 45day waiting pcriod would Providc an opportunity firpotcntial concems

with antRCement to be corrccted before more drastic measures nmst be undertaken

Accordingly the League snpports thc praposal ofthe FMC to repea the existing exemption
from the45day wniting period for MTO Agreements published at 46 CP2

535308

Respectfully submitted

LCCac1l
BnceJ Carlton

President CEO
TleNational Industrial Transportation League

See nlso Marinn TeminalOperator Agreemen No 20120 tiltd by he Pon of Oakland on June 22009 Marine

Temiinal Operawr Agreement No 201143005 3rd lidiinn iled by the West Coas Marinelemiinal Agreement on

March I G 2005


