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BEFORE	THE	FEDERAL	MARITIME	COMMISSION		
	

DOCKET	NUMBER	16-12	
	
	
PRO	TRANSPORT,	INC.,	
PRO	TRANSPORT	JACKSONVILLE,	INC.,	
PRO	TRANSPORT	SAVANNAH,	INC.,	and	
PRO	TRANSPORT	CHARLESTON,	INC.	
	
	 Plaintiffs	/	Complainants,	
	
vs.	
	
SEABOARD	MARINE	OF	FLORIDA,	INC.,	and	
SEABOARD	MARINE	LTD.,	INC.	
	
	 Defendants	/	Respondents.	
__________________________________________________/	
	

MEMORANDUM	IN	OPPOSITION	TO	RESPONDENT’S	MOTION	TO	DISMISS		
AND	REQUEST	FOR	ORAL	ARGUMENT		

	
Plaintiffs,	 PRO	 TRANSPORT,	 INC.,	 PRO	 TRANSPORT	 JACKSONVILLE,	 INC.,	 PRO	

TRANSPORT	 SAVANNAH,	 INC.,	 and	 PRO	 TRANSPORT	 CHARLESTON,	 INC.	 (herein	 “Pro	

Transport”),	by	and	through	their	undersigned	counsel,	and	in	accordance	with	46	C.F.R.	§	

502.69-.70,	 respond	 to	 the	Motion	 to	Dismiss	 filed	 by	 SEABOARD	MARINE	OF	 FLORIDA,	

INC.,	and	SEABOARD	MARINE	LTD.,	INC.	(herein	“Seaboard”),	on	September	16,	2016,	and	

state	as	follows:	

Overview	

Pro	Transport	 filed	 the	Amended	Complaint	on	September	2,	2016,	 in	 accordance	

with	the	Order	of	August	16,	2016,	which	stated	in	pertinent	part:	

The	Complaint	provides	no	details	from	which	it	can	be	determined	whether	
Complainants	 contend	 that	Respondents	operated	 the	vessels	on	which	 the	
shipments	were	transported	by	water	between	a	foreign	port	and	the	United	
States,	 operated	 as	 agent	 for	 ocean	 common	 carriers	 that	 transported	 the	
shipments,	 operated	 the	 marine	 terminal	 at	 which	 the	 shipments	 were	
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loaded	or	discharged,	or	operated	as	one	of	these	entities	on	some	shipments	
and	entities	on	other	shipments.	…	
	
Complainants	 allege	 that	 they	 provide	 transportation	 and	 transportation	
services	 to	 and	 from	commercial	 ports	 and	act	 as	 a	motor	 carrier	 for	 their	
customers	 in	 the	 transportation	 of	 cargo	 off-loaded	 from	 and	 loaded	 onto	
ocean	 carriers.	 Complainants	 do	 not	 allege	 and	 do	 not	 provide	 any	 details	
from	which	 it	 can	be	determined	 that	 they	provided	 this	 transportation	 for	
the	 inland	portions	 of	 international	 shipments	 pursuant	 to	 through	bills	 of	
lading	 that	 originated	 at	 a	 foreign	 port	 or	 point	with	 delivery	 at	 an	 inland	
point	in	the	United	States,	for	the	inland	portions	of	international	shipments	
pursuant	 to	 through	bills	of	 lading	 that	originated	at	an	 inland	point	 in	 the	
United	States	with	delivery	at	a	 foreign	port	or	point,	or	solely	pursuant	 to	
domestic	bills	of		lading.	

	
Therefore,	on	or	before	September	2,	2016,	Complainants	are	ordered	to	file	
an	 amended	 complaint	 containing	 a	 clear	 and	 concise	 factual	 statement	
sufficient	 to	 inform	 each	Respondent	 and	 the	 Commission	with	 reasonable	
definiteness	of	the	acts	or	practices	alleged	to	be	in	violation	of	the	law,	and	a	
statement	showing	that	Complainant	is	entitled	to	relief.	
	
The	 Amended	 Complaint	 satisfactorily	 addressed	 the	 first	 concern	 by	 explaining	

that	Seaboard	operates	 the	marine	 terminal	 at	 the	Port	of	Miami	 to	and	 from	where	Pro	

Transport	 transported	 Seaboard’s	 intermodal	 containers.1	 The	 seminal	 issue,	

notwithstanding	the	arguments	in	Seaboard’s	Motion	to	Dismiss,	is	whether	the	Amended	

Complaint	satisfactorily	addressed	the	second	concern,	by	providing	details	“from	which	it	

can	be	determined	 that	 they	 (Pro	Transport)	 provided	 this	 transportation	 for	 the	 inland	

portions	of	international	shipments	pursuant	to	through	bills	of	lading	that	originated	at	a	

foreign	port	or	point	with	delivery	at	 an	 inland	point	 in	 the	United	States,	 for	 the	 inland	

portions	of	international	shipments	pursuant	to	through	bills	of	lading	that	originated	at	an	

inland	point	in	the	United	States	with	delivery	at	a	foreign	port	or	point,	or	solely	pursuant	

to	domestic	bills	of		lading.”	

	
																																																													
1	Amended	Complaint,	¶¶3,	4,	5,	7,	and	10.	
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Seaboard	 would	 have	 this	 body	 believe	 that	 a	 trucking	 company	 such	 as	 Pro	

Transport	has	no	business	 invoking	 the	 jurisdiction	of	 the	Federal	Maritime	Commission	

(FMC).	As	a	trucking	company	that	transports	international	shipments	from	domestic	ports	

to	destinations	within	the	United	States,	or	to	international	destinations,	Pro	Transport	is	

an	integral	component	of	international	shipping,	and	thus	falls	under	the	provisions	of	the	

statutory	scheme	upon	which	the	FMC	was	created	to	regulate	and	enforce.2	

Within	 the	 Amended	 Complaint	 was	 Composite	 Exhibit	 1,	 which	 are	 the	 five	 (5)	

Statements	of	Account	 that	 itemize	 the	128	 invoices	 that	Seaboard	has	 refused	 to	pay.	 It	

would	have	been	 extremely	burdensome	 to	 attach	 all	 128	 invoices	 to	 the	originally	 filed	

Complaint	and	to	the	Amended	Complaint.3	Each	invoice	consists	of	multiple	pages,	some	

exceeding	30	pages.	Within	each	and	every	invoice	is	a	booking	confirmation	generated	and	

printed	 by	 Seaboard,	 bills	 of	 lading,	 and	 emails	 confirming	 Seaboard’s	 request	 to	 Pro	

Transport	 to	 transport	 the	 containers.	As	 an	example,	 and	as	 a	proffer	of	 evidence	 to	be	

considered	by	this	body,	Invoice	numbers	83980,	84113,	84579,	32861,	and	34011	are	

attached	to	this	pleading	(Composite	Exhibit	1).		

	

																																																													
2	See	e.g.	Kawasaki	Kisen	Kaisha	Ltd.	v.	Regal-Beloit	Corp.,	561	U.S.	89,	130	S.Ct.	2433,	177	
L.Ed.2d	424	(2010),	holding	“The	Board	itself	has	concluded	that	ocean	carriers	providing	
intermodal	 transportation	 jointly	 with	 inland	 rail	 and	 motor	 carriers	 are	 subject	 to	 the	
FMC's	 jurisdiction	 rather	 than	 its	 own.	 See	 Improvement	 of	 TOFC/COFC	 Regulations,	 3	
I.C.C.2d	869,	883	(1987).”	Pro	Transport	is	not	an	ocean	carrier,	but	Seaboard	arguably	is	
given	 that	 it	 operates	 a	 marine	 terminal	 at	 the	 Port	 of	 Miami	 as	 well	 as	 vessel(s)	 that	
transport	intermodal	containers	such	as	the	ones	transported	by	Pro	Transport.	
	
3	As	explained	in	Tellabs,	Inc.	v.	Makor	Issues	&	Rights,	Ltd.,		551	U.S.	308,	127	S.Ct.	2499,	168	
L.Ed.2d	179	 (2007),	 “Courts	must	 consider	 the	 complaint	 in	 its	 entirety,	 as	well	 as	other	
sources	 courts	 ordinarily	 examine	 when	 ruling	 on	 Rule	 12(b)(6)	 motions	 to	 dismiss,	 in	
particular,	documents	incorporated	into	the	complaint	by	reference,	and	matters	of	which	a	
court	may	take	judicial	notice.	See	5B	Wright	&	Miller	§	1357	(3d	ed.2004	and	Supp.2007).”	
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The	following	summary	about	each	Invoice	may	be	helpful:		

Invoice	#83980:	The	“Seaboard	Marine	Booking	Confirmation”	for	invoice	number	
83980	 shows	 that	 the	 Port	 of	 Loading	 is	 Miami,	 Port	 of	 Discharge	 is	 Rio	 Haina,	
Dominican	Republic,	and	the	Destination	is	Rio	Haina,	Dominican	Republic.	The	Bill	
of	Lading	shows	the	Consignor	is	Horizon	Logistics	of	Lexington,	North	Carolina,	and	
the	Consignee	is	Seaboard	Marine	in	Miami,	Florida.	
	
Invoice	#84113:	The	“Seaboard	Marine	Booking	Confirmation”	for	invoice	number	
84113	shows	that	the	Port	of	Loading	is	Port	Everglades	(Florida),	Port	of	Discharge	
is	 Rio	 Haina,	 Dominican	 Republic,	 and	 the	 Destination	 is	 Rio	 Haina,	 Dominican	
Republic.	 The	 Bill	 of	 Lading	 shows	 the	 Consignor	 is	 Seaboard	 Marine,	 and	 the	
Consignee	is	Key	Largo	Marine	in	Jacksonville,	Florida.		
	
Invoice	#84579:	The	“Seaboard	Marine	Booking	Confirmation”	for	invoice	number	
84579	shows	that	the	Port	of	Loading	is	Port	Everglades	(Florida),	Port	of	Discharge	
is	Georgetown,	Grand	Cayman,	and	 the	Destination	 is	Georgetown,	Grand	Cayman.	
The	Bill	of	Lading	shows	the	Consignor	is	Proctor	&	Gamble,	Union	City,	Georgia,	and	
the	Consignee	is	Pro	Transport	in	Medley,	Florida.	

	
Invoice	#32861:	The	“Seaboard	Marine	Booking	Confirmation”	for	invoice	number	
32861	 shows	 that	 the	 Port	 of	 Loading	 is	 Port	 of	 Miami,	 Port	 of	 Discharge	 is	
Manzanillo,	Panama,	and	the	Destination	is	Manzanillo,	Panama.	The	Bills	of	Lading	
show	various	Consignors	and	Consignees.4	
	
Invoice	#34011:	The	“Seaboard	Marine	Booking	Confirmation”	for	invoice	number	
34011	shows	that	the	Port	of	Loading	is	Port	of	Miami,	Port	of	Discharge	is	Kingston,	
Jamaica,	 and	 the	Destination	 is	Port	Au	Prince,	Haiti.	The	Bills	of	Lading	show	the	
Consignors	 were	 Lozier	 Corp.	 of	 Scottsboro,	 Alabama,	 and	 Pro	 Transport,	
Jacksonville,	Florida,	and	the	Consignees	were	FEC	Jacksonville,	Florida,	and	Lozier	
Corp.	of	Scottsboro,	Alabama,	respectively.5	
	
If	 Seaboard	 wishes	 to	 review	 the	 remaining	 123	 invoices,	 they	 will	 be	 produced	

during	discovery.	Or,	 if	 this	body	wishes	 to	review	these	123	other	 invoices,	 they	will	be	

produced	 as	 directed.	 These	 other	 invoices	 will	 further	 demonstrate	 the	 international	

																																																													
4	 Please	 refer	 also	 to	 Pages	 18	 and	 26	 of	 28	 of	 this	 Invoice,	 which	 include	 interchange	
tickets	from	Florida	East	Coast	Railway,	identifying	the	Shipper	as	Seaboard.	
	
5	 The	 Booking	 Confirmation	 for	 this	 Invoice	 shows	 that	 the	 Shipper	 is	 Seaboard.	 Please	
refer	also	to	Page	7	of	10	of	this	Invoice,	which	is	an	interchange	ticket	from	Florida	East	
Coast	Railway,	also	identifying	the	Shipper	as	Seaboard.	
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nature	of	Pro	Transport’s	services	to	Seaboard.	

Seaboard,	 as	 a	 marine	 terminal	 operator	 at	 the	 Port	 of	 Miami,	 and	 as	 a	 shipper,	

engages	 in	 international	 shipping.	 As	 explained	 in	 the	 Memorandum	 from	 Miami-Dade	

County,	 dated	May	 20,	 2008	 (Exhibit	 2),	 which	was	 generated	 as	 a	 result	 of	 Seaboard’s	

request	to	extend	its	lease	of	land	at	the	Port	of	Miami6:	

- Seaboard	averages	70	monthly	sailings	from	the	Port	of	Miami,	by	far	the	most	of	
any	cargo	carrier	at	the	Port	

- Seaboard’s	 emphasis	 on	 exports	 has	 helped	 create	 and	 maintain	 a	 healthy	
balance	of	trade	between	the	Port	and	Latin	America	

- Approximately	60	%	of	all	exports	at	the	Port	of	Miami	are	handled	by	Seaboard	
	

The	Amended	Complaint,	which	includes	the	128	invoices	that	Seaboard	has	refused	

to	 pay,	 clearly	 demonstrates	 that	 Pro	 Transport	 has	 satisfactorily	 addressed	 the	

requirements	set	forth	in	the	Order	of	August	16,	2016.	

Seaboard’s	position	 is	 that	 the	FMC	 lacks	 jurisdiction	over	 this	action	because	Pro	

Transport	 is	 not	 an	 entity	 entitled	 to	 protection	 under	 the	 FMC.	 That	 is	 not	 the	 correct	

analysis	 for	 this	 body.	 The	 proper	 analysis	 is	 whether	 Seaboard	 is	 subject	 to	 the	

jurisdiction	of	the	FMC,	which	it	clearly	is.	Once	that	threshold	has	been	reached,	the	focus	

shifts	 to	whether	 Pro	 Transport	 has	 sufficiently	 plead	 allegations	 that	 Seaboard	 violated	

certain	 prohibited	 conduct	 as	 set	 forth	 by	 statute.	 As	 explained	 below,	 Pro	 Transport	

believes	 it	has	sufficiently	plead	such	allegations	so	as	to	withstand	Seaboard’s	Motion	to	

Dismiss.	

Standard	of	Review	

As	explained	by	 the	Court	 in	Crowley	Liner	Services,	 Inc.	 v.	Transtainer	Corp.,	2007	

WL	433352	(S.D.	Fla.	Feb.	6,	2007),	the	standard	of	review	for	a	federal	court	when	ruling	

																																																													
6	See	footnote	3	
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upon	a	motion	to	dismiss	is:	

A	 complaint	 should	 not	 be	 dismissed	 for	 failure	 to	 state	 a	 claim	 unless	 it	
appears	beyond	a	doubt	 that	 claimant	 can	prove	no	 set	of	 facts	 that	would	
entitle	 it	 to	 relief.	Bradberry	v.	Pinellas	County,	789	F.2d	1513,	1515	 (11th	
Cir.1986).	In	ruling	on	a	motion	to	dismiss,	a	court	must	view	the	complaint	
in	 the	 light	most	 favorable	 to	 the	 claimant	 and	 take	 its	 allegations	 as	 true.	
Hishon	 v.	 King	&	 Spalding,	 467	U.S.	 69,	 73	 (1984).	 Finally,	 the	 issue	 is	 not	
whether	 the	 claimant	 will	 ultimately	 prevail,	 but	 “whether	 the	 claimant	 is	
entitled	to	offer	evidence	to	support	the	claims.”	Scheuer	v.	Rhodes,	416	U.S.	
232,	 236	 (1974),	 overruled	 on	 other	 grounds	 by	Davis	 v.	 Scherer,	 468	U.S.	
183	(1984).7	
	
The	Supreme	Court	of	the	United	States	in	Ashcroft	v.	 Iqbal,	556	U.S.	662,	129	S.Ct.	

1937,	173	L.Ed.2d	868	(2009)	further	explained	the	pleading	requirements	to	withstand	a	

motion	to	dismiss.		

Under	 Federal	 Rule	 of	 Civil	 Procedure	 8(a)(2),	 a	 pleading	 must	 contain	 a	
“short	 and	 plain	 statement	 of	 the	 claim	 showing	 that	 the	 pleader	 is	 *678	
entitled	to	relief.”	As	the	Court	held	in	Twombly,	550	U.S.	544,	127	S.Ct.	1955,	
167	L.Ed.2d	929,	 the	pleading	standard	Rule	8	announces	does	not	 require	
“detailed	 factual	allegations,”	but	 it	demands	more	 than	an	unadorned,	 the-
defendant-unlawfully-harmed-me	 accusation.	 Id.,	 at	 555,	 127	 S.Ct.	 1955	
(citing	Papasan	v.	Allain,	478	U.S.	265,	286,	106	S.Ct.	 2932,	92	L.Ed.2d	209	
(1986)).	 A	 pleading	 that	 offers	 “labels	 and	 conclusions”	 or	 “a	 formulaic	
recitation	of	 the	elements	of	a	cause	of	action	will	not	do.”	550	U.S.,	at	555,	
127	S.Ct.	1955.	Nor	does	a	complaint	suffice	if	it	tenders	“naked	assertion[s]”	
devoid	 of	 “further	 factual	 enhancement.”	 Id.,	 at	 557,	 127	 S.Ct.	 1955.	 To	
survive	 a	 motion	 to	 dismiss,	 a	 complaint	 must	 contain	 sufficient	 factual	
matter,	 accepted	 as	 true,	 to	 “state	 a	 claim	 to	 relief	 that	 is	 plausible	 on	 its	
face.”	 Id.,	 at	 570,	 127	 S.Ct.	 1955.	 A	 claim	 has	 facial	 plausibility	 when	 the	
plaintiff	pleads	factual	content	that	allows	the	court	to	draw	the	reasonable	
inference	that	the	defendant	is	 liable	for	the	misconduct	alleged.	Id.,	at	556,	
127	 S.Ct.	 1955.	 The	 plausibility	 standard	 is	 not	 akin	 to	 a	 “probability	
requirement,”	but	 it	asks	 for	more	than	a	sheer	possibility	that	a	defendant	
has	acted	unlawfully.	 Ibid.	Where	a	complaint	pleads	 facts	 that	are	 “merely	
consistent	 with”	 a	 defendant's	 liability,	 it	 “stops	 short	 of	 the	 line	 between	
possibility	 and	 plausibility	 of	 ‘entitlement	 to	 relief.’	 ”	 Id.,	 at	 557,	 127	 S.Ct.	
1955	(brackets	omitted).8	

																																																													
7	2007	WL	433352	at	*2	
	
8	These	recited	standards	apply	to	FMC	proceedings,	as	explained	in	Maher	Terminals,	LLC	
v.	The	Port	Authority	of	New	York	and	New	Jersey,	2015	WL	9426189	(FMC	Dec.	18,	2015).	
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In	considering	a	motion	to	dismiss,	the	FMC	must	draw	all	reasonable	inferences	in	

favor	of	the	non-moving	party.	See,	e.g.	Maher	Terminals,	LLC	v.	The	Port	Authority	of	New	

York	and	New	Jersey,	2015	WL	9426189	*	15	(FMC	Dec.	18,	2015).	

The	Amended	Complaint	surpasses	these	threshold	pleading	requirements.	

Analysis	of	Jurisdiction	and	Alleged	Violations	of	the	Shipping	Act	

Pro	 Transport	 alleged	 that	 the	 FMC	 has	 jurisdiction	 over	 this	 action	 due	 to	 the	

Seaboard’s	 alleged	 violations	 of	 the	 Shipping	 Act	 (the	 Act).	 Pro	 Transport	 alleged	 in	 the	

Amended	Complaint	that	it	is	a	common	carrier	as	defined	by	46	U.S.C.	§	40102(6).	It	may	

well	be	that	Pro	Transport	is	not	a	common	carrier	as	defined	by	the	Act.	That	would	be	of	

no	consequence.	

The	decision	Transpacific	Westbound	Rate	Agreement	v.	Federal	Maritime	Com'n,	951	

F.2d	 950	 (9th	 Cir.	 1991)	 is	 instructive.	 In	 this	 decision,	 the	 Court	 initially	 explained	 the	

authority	and	responsibilities	of	the	FMC.		

The	Act,	46	U.S.C.App.	§§	1701–1719,	authorizes	the	Commission	to	regulate	
ocean	 shipping	 lines	 operating	 between	 the	 United	 States	 and	 foreign	
countries.	 The	 Commission	 is	 responsible	 for	 monitoring	 agreements	
between	 ocean	 common	 carriers	 concerning	 rates,	 sailings,	 conditions	 of	
service,	 and	 similar	 matters,	 and	 also	 for	 enforcing	 a	 number	 of	
prohibitions	 against	 discriminatory	 and	 unreasonable	 rates	 and	
practices.	See	Act	§§	5,	6,	8,	10;	46	U.S.C.App.	§§	1704,	1705,	1707,	1709.	All	
filed	agreements	are	immune	from	the	antitrust	laws.	Id.	§	7(a),	46	U.S.C.App.	
§	1706(a).	(emphasis	added)9	
	
The	decision	went	on	the	explain	the	Act’s	definition	of	a	common	carrier.	

The	 Commission	 rejected	 this	 interpretation,	 stating	 that	 “as	 a	 matter	 of	
common	sense	and	rational	regulation,	there	must	be	some	geographic	limit	
to	 the	 Commission's	 [regulatory]	 authority.”	 The	 argument	 is	 persuasive.	
There	 is	 nothing	 in	 the	 history	 or	 structure	 of	 the	 Act	 to	 suggest	 that	
Congress	 intended	 the	 Commission	 to	 engage	 in	 worldwide	 regulation.	 To	

																																																													
9	951	F.2d	at	951	
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the	contrary,	the	Committee	reports	on	the	Act	state	that	“[the]	definition	[of	
common	 carrier]	 applies	 only	 to	 the	 extent	 the	 passengers	 or	 cargo	
transported	are	loaded	or	discharged	at	a	U.S.	port.”	S.Rep.	No.	3,	98th	Cong.,	
1st	 Sess.	 19	 (1983)	 (emphasis	 added).	 We	 therefore	 conclude	 that	 the	
Commission's	 narrow	 interpretation	 of	 common	 carriage	 “is	 based	 on	 a	
permissible	construction	of	the	statute.”	Chevron,	467	U.S.	at	843,	104	S.Ct.	at	
2781–82.10	
	
Because	Pro	Transport	is	involved	in	the	transport	of	cargo	loaded	or	discharged	at	

a	U.S.	port	that	is	involved	in	international	maritime	commerce,	then	it	may	be	very	well	be	

a	common	carrier	as	defined	by	the	Act.11	But	the	FMC’s	jurisdiction	over	this	action	does	

not	rise	or	 fall	on	whether	Pro	Transport	 is	a	common	carrier	as	defined	by	the	Act.	The	

FMC’s	 jurisdiction	comes	from	the	fact	that	Seaboard	is	a	“marine	terminal	operator”	and	

that	it	may	also	be	an	“ocean	common	carrier”.	

46	U.S.C.	§	40102(14)	defines	a	Marine	terminal	operator	as:	

(14)	Marine	terminal	operator.--The	term	“marine	terminal	operator”	means	
a	person	engaged	in	the	United	States	in	the	business	of	providing	wharfage,	
dock,	warehouse,	 or	 other	 terminal	 facilities	 in	 connection	with	 a	 common	

																																																													
10	Id.,	at	953.	
	
11	See	e.g.	Non-Vessel	Carriers	–	Applicability	of	Section	15	 to	Common	Carriers	By	Water	–	
Status	of	Express	Companies,	Truck	Lines	and	Other	Non-Vessel	Carriers,	1961	A.M.C.	1024	
(1961),	 holding	 “Motor	 truck	 companies,	 freight	 forwarders	 and	express	 companies	who	
undertake	 to	 ship	 personal	 property	 and	 household	 goods	 overseas,	 assuming	
responsibility	 door-to-door,	 are	 common	 carriers	within	 Section	 15	 of	 the	 Shipping	 Act.	
Hence,	 agreements	 between	 such	 carriers	 inter	 sese	 fixing	 prices	 which	 are	 filed	 and	
approved	by	the	F.M.B.	are	valid	and	excepted	from	anti-monopoly	restraint	of	trade	laws.	
However,	 a	 company	which	did	not	assume	 full	 responsibility	 to	 the	 shipper	 for	 the	 safe	
water	 transportation	 of	 his	 goods	 found	 a	 freight	 forwarder	 and	 not	 a	 common	 carrier	
entitled	to	Section	15	protection.”	
	
	Pro	Transport	may	also	be	a	common	carrier	under	a	more	general	definition.	A	common	
carrier	 in	 common	 law	 countries	 (corresponding	 to	 a	public	 carrier	 in	 civil	 law	 systems,	
usually	called	simply	a	carrier)	is	a	person	or	company	that	transports	goods	or	people	for	
any	person	or	company	and	 that	 is	 responsible	 for	any	possible	 loss	of	 the	goods	during	
transport.	https://en.wikipedia.org/wiki/Common_carrier		
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carrier,	or	in	connection	with	a	common	carrier	and	a	water	carrier	subject	
to	subchapter	II	of	chapter	135	of	title	49.	
	
Seaboard	does	not	deny	that	it	is	a	marine	terminal	operator.	

46	U.S.C.	§	40102(17)	defines	an	Ocean	common	carrier	as:	

(17)	 Ocean	 common	 carrier.--The	 term	 “ocean	 common	 carrier”	 means	 a	
vessel-operating	common	carrier.12	
	
Seaboard	does	not	deny	that	it	is	an	ocean	common	carrier	or	a	common	carrier.		

Because	 Seaboard	meets	 these	 definitions,	 the	 FMC	 has	 jurisdiction	 to	 determine	

whether	 Seaboard’s	 actions,	 as	 alleged	 by	 Pro	 Transport	 in	 the	 Amended	 Complaint,	

constitute	 violations	 of	 several	 prohibitions	 and	 penalties	 set	 forth	 in	 the	 Act.	 Pro	

Transport	has	alleged	that	if	Seaboard	is	deemed	to	be	a	marine	terminal	operator,	 it	has	

violated	46	U.S.C.A.	§	4110613,	which	provides:	

A	marine	terminal	operator	may	not—	
	
																																																													
12	 Because	 of	 the	 incorporation	 of	 the	 term	 “common	 carrier”	 the	 Act’s	 definition	 of	
common	carrier	should	be	referenced.		
(6)	Common	carrier.--The	term	“common	carrier”--	
(A)	means	a	person	that--	
(i)	holds	itself	out	to	the	general	public	to	provide	transportation	by	water	of	passengers	or	
cargo	between	the	United	States	and	a	foreign	country	for	compensation;	
(ii)	assumes	responsibility	 for	 the	 transportation	 from	the	port	or	point	of	 receipt	 to	 the	
port	or	point	of	destination;	and	
(iii)	uses,	 for	all	or	part	of	 that	 transportation,	a	vessel	operating	on	 the	high	seas	or	 the	
Great	Lakes	between	a	port	in	the	United	States	and	a	port	in	a	foreign	country;	but	
(B)	does	not	include	a	carrier	engaged	in	ocean	transportation	by	ferry	boat,	ocean	tramp,	
or	 chemical	 parcel-tanker,	 or	 by	 vessel	 when	 primarily	 engaged	 in	 the	 carriage	 of	
perishable	agricultural	commodities--	
(i)	 if	 the	 carrier	 and	 the	 owner	 of	 those	 commodities	 are	 wholly-owned,	 directly	 or	
indirectly,	 by	 a	 person	 primarily	 engaged	 in	 the	 marketing	 and	 distribution	 of	 those	
commodities;	and	
(ii)	only	with	respect	to	the	carriage	of	those	commodities.	
	
13	Pro	Transport	withdraws	its	allegation	that	Seaboard	violated	46	U.S.C.	§41106(1),	but	
maintains	that	Seaboard	violated	46	U.S.C.	§41106(2)-(3).	
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…	
(2)	give	any	undue	or	unreasonable	preference	or	advantage	or	impose	any	
undue	 or	 unreasonable	 prejudice	 or	 disadvantage	 with	 respect	 to	 any	
person;	or	
(3)	unreasonably	refuse	to	deal	or	negotiate.	
	
And,	 if	 Seaboard	 is	 deemed	 to	 be	 an	 (ocean)	 common	 carrier,	 it	 has	 violated	 46	

U.S.C.A.	§	41104,	specifically	subsection	(10)14,	which	provides:	

A	 common	 carrier,	 either	 alone	 or	 in	 conjunction	 with	 any	 other	 person,	
directly	or	indirectly,	may	not--	

	
(10)	unreasonably	refuse	to	deal	or	negotiate.	
	

	 Contrary	 to	 Seaboard’s	 assertions,	 there	 is	 nothing	within	 this	 statutory	 language	

that	excludes	companies	like	Pro	Transport	from	seeking	the	protection	and	jurisdiction	of	

the	 FMC	 when	 a	 company	 such	 as	 Seaboard	 has	 conducted	 itself	 as	 alleged	 by	 Pro	

Transport.15	 In	fact,	part	of	this	statutory	 language	prohibits	certain	conduct	against	“any	

person”.	

	 Admittedly,	 there	 is	 a	 dearth	 of	 case	 law	 on	 these	 statutes.	 Under	 section	 41104,	

there	are	only	 two	 reported	decisions,	 one	dealing	with	 loyalty	 contracts,	 the	other	with	

tariffs	and	fees.	Under	section	41106,	there	are	likewise	only	two	reported	decisions.		

The	authority	relied	upon	by	Seaboard	does	not	appear	to	be	persuasive	given	the	

limited	descriptions	provided	 in	 the	Motion	 to	Dismiss.16	Moreover,	 those	decisions	cited	

																																																													
14	Pro	Transport	withdraws	its	allegation	that	Seaboard	violated	46	U.S.C.	§41104(5)	and	
(9),	but	maintains	that	Seaboard	violated	46	U.S.C.	§41104(10).	
	
15	 Seaboard	 claims	 that	 the	 pending	 state	 court	 action	 is	 the	 “appropriate	 forum	 for	
resolution”.	Page	3,	Motion	to	Dismiss.	That	claim	was	already	rejected	by	this	body	when	
Seaboard’s	Motion	for	a	Stay	was	denied.	
	
16	 American	 Union	 Transport,	 Inc.	 v.	 Italian	 Line,	 2	 U.S.M.C.	 553	 (USMC	 1941),	 Sea-Land	
Dominicana	v.	Sea-Land	Service,	Inc.,	26	S.R.R.	578	(FMC	1992),	and	Joseph	Singer	v.	Trans-
Atlantic	Passenger	Conf.,	1	U.S.S.B.B.	520	(1936).	
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by	Seaboard	do	not	even	appear	in	the	United	State	Code	Annotated	under	the	sections	Pro	

Transport	 alleges	 Seaboard	 violated,	 and	 cannot	 be	 located	 by	 the	 undersigned	 on	

Westlaw.	Pro	Transport	would	submit	that	Seaboard	is	grasping	for	relevant	jurisprudence.	

The	 apparent	 absence	 of	 jurisprudence,	 however,	 does	 not	mean	 there	 is	 an	 absence	 of	

jurisdiction.	

The	fact	is	that	the	FMC	may	not	have	previously	been	asked	to	assess	violations	of	

the	 Act	 by	 a	 company	 such	 as	 Pro	 Transport	 against	 a	 company	 such	 as	 Seaboard.	 The	

statutory	language	is	straightforward.	A	marine	terminal	operator	may	not	give	any	undue	

or	unreasonable	preference	or	advantage	or	impose	any	undue	or	unreasonable	prejudice	

or	 disadvantage	 with	 respect	 to	 any	 person	 and/or	 unreasonably	 refuse	 to	 deal	 or	

negotiate.	 And	 a	 common	 carrier,	 either	 alone	 or	 in	 conjunction	with	 any	 other	 person,	

directly	or	 indirectly,	may	not	unreasonably	 refuse	 to	deal	or	negotiate.	These	are	broad	

terms,	 but	 they	 are	not	 ambiguous.	 Pro	Transport	 alleges	 that	 Seaboard’s	 refusal	 to	pay,	

and	 that	 manner	 and	 method	 in	 which	 it	 has	 refused	 to	 pay,	 is	 unreasonable	 and	

prejudicial.	

This	is	a	matter	of	simple	statutory	interpretation.	As	explained	in	United	States	v.	

DBB,	Inc.,	180	F.3d	1277	(11th	Cir.	1999):	

There	 are	 several	 canons	 of	 statutory	 construction	 that	 guide	 our	
interpretation	 of	 the	 statute.	 The	 starting	 point	 for	 all	 statutory	
interpretation	 is	 the	 language	 of	 the	 statute	 itself.	 See,	 e.g.,	Watt	 v.	 Alaska,	
451	U.S.	 259,	 265,	 101	S.Ct.	 1673,	 1677,	 68	L.Ed.2d	80	 (1981).	We	assume	
that	 Congress	 used	 the	 words	 in	 a	 statute	 as	 they	 are	 commonly	 and	
ordinarily	understood,	and	we	read	the	statute	to	give	full	effect	to	each	of	its	
provisions.	United	States	v.	McLymont,	45	F.3d	400,	401	(11th	Cir.1995)	(per	
curiam).	We	do	not	look	at	one	word	or	term	in	isolation,	but	instead	we	look	
to	 the	 entire	 statutory	 context.	 United	 States	 v.	 McLemore,	 28	 F.3d	 1160,	
1162	(11th	Cir.1994)	(citation	omitted).		We	will	only	look	beyond	the	plain	
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language	 of	 a	 statute	 at	 extrinsic	materials	 to	 determine	 the	 congressional	
intent	if:	(1)	the	statute's	language	is	ambiguous;	(2)	applying	it	according	to	
its	 plain	 meaning	 would	 lead	 to	 an	 absurd	 result;	 or	 (3)	 there	 is	 clear	
evidence	of	contrary	legislative	intent.	See	Consolidated	Bank,	N.A.	v.	Office	of	
Comptroller	of	Currency,	118	F.3d	1461,	1463–64	(11th	Cir.1997)	(citations	
omitted).	
	

	 The	Prohibitions	and	Penalties	set	forth	in	the	Act	are	not	ambiguous	at	all.	Applying	

sections	41104	and/or	41106	 to	 this	 action	would	not	 lead	 to	 an	 absurd	 result,	 because	

clearly	 Pro	 Transport	 is	 involved	 in	 the	 type	 of	 international	 ocean	 commerce	 the	 FMC	

regulates.	And	 there	 is	 no	 clear	 evidence	of	 a	 contrary	 legislative	 intent.	 If	 Congress	had	

intended	 to	 limit	 the	 prohibited	 conduct	 to	 a	 certain	 class	 of	 entities,	 then	 additional	

language	was	required	in	these	statutes.	The	fact	that	Congress	uses	the	term	“any	person”	

–	at	least	within	46	U.S.C.	§	41106(2)	--	means	that	these	prohibited	practices	were	meant	

to	 apply	 broadly	 and	 to	 essentially	 anyone	 involved	 with	 an	 entity	 subject	 to	 the	

jurisdiction	and	regulation	of	the	FMC.	

	 Additionally,	the	Complaint	and	Amended	Complaint	filed	by	Pro	Transport	against	

Seaboard	was	pursuant	to	46	U.S.C.	§	41301,	which	provides:	

(a)	 In	general.--A	person	may	 file	with	 the	Federal	Maritime	Commission	a	
sworn	complaint	alleging	a	violation	of	this	part,	except	section	41307(b)(1).	
If	 the	 complaint	 is	 filed	 within	 3	 years	 after	 the	 claim	 accrues,	 the	
complainant	may	seek	reparations	for	an	injury	to	the	complainant	caused	by	
the	violation.	
(b)	 Notice	 and	 response.--The	 Commission	 shall	 provide	 a	 copy	 of	 the	
complaint	 to	 the	person	named	 in	 the	 complaint.	Within	 a	 reasonable	 time	
specified	 by	 the	 Commission,	 the	 person	 shall	 satisfy	 the	 complaint	 or	
answer	it	in	writing.	
(c)	 If	 complaint	 not	 satisfied.--If	 the	 complaint	 is	 not	 satisfied,	 the	
Commission	 shall	 investigate	 the	 complaint	 in	 an	 appropriate	manner	 and	
make	an	appropriate	order.	(emphasis	added)	
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This	statute	authorizing	the	filing	of	a	complaint	uses	the	term	“a	person”,	and	does	

not	 use	 additional	 language	 limiting	 the	 class	 of	 persons	 who	 may	 file	 a	 complaint,	 as	

intimated	by	Seaboard.	

	

WHEREFORE,	Pro	Transport	requests	that	Seaboard’s	Motion	to	Dismiss	be	denied	

and	further	requests	an	Oral	Argument	on	Seaboard’s	Motion.	

	 DATED	this	29th	day	of	September,	2016.	
	
	 	 	 	 	 	 Respectfully	submitted		

THE	SHELLEY	LAW	FIRM,	LLC,	

	 	 	 	 	 	 /s/__________________________	
	 	 	 	 	 	 MICHAEL	SHELLEY	
	 	 	 	 	 	 Florida	Bar	No.	999016	
	 	 	 	 	 	 Mailing:	 500	South	Pointe	Drive	Suite	140	
	 	 	 	 	 	 	 	 Miami	Beach,	FL	33139	
	 	 	 	 	 	 Email:	Michael@shelleylawfirm.com	
	 	 	 	 	 	 Tel:	 305-798-5522	
	

CERTIFICATE	OF	SERVICE	
	
		 I	HEBERY	CERTIFY	that	on	this	29th	day	of	September,	2016,	a	true	and	correct	copy	
of	the	foregoing	pleading	was	served	via	email	to:	
	
	 Wayne	Rohde	
	 Cozen	O’Connor	
	 1200	19th	Street	N.W.	
	 Washington,	D.C.	20036	
	 wrohde@cozen.com		
	
	 	 	 	 	 	 /s/__________________________	
	 	 	 	 	 	 MICHAEL	SHELLEY	
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~=:~:o~ Memorandum &l!ID 
May 20, 2008 

Honorable Chairman Bruno A. Barreiro and Members, Agenda Item No. 14(A)(7) 
Board of County Commissioners 

George M. Burgess@ 
County Manage~~ Resolution No. R-599-08 

Resolution Authorizing Execution ot"9.mended and Restated Terminal Agreement 
between Miami-Dade County and Seaboard Marine, Ltd. 

RECOMMENDATION 
It is recommended that the Board approve the accompanying resolution authorizing the 
execution of an Amended and Restated Terminal Agreement ("Agreement") between Miami­
Dade County ("County") and Seaboard Marine, Ltd., ("Seaboard") for marine terminal operations 
at the Port of Miami ("Port"). 

SCOPE 
The Port of Miami is located within District 5 - Chairman Bruno A. Barreiro. The impact of this 
agenda item is countywide as the Port of Miami is a regional asset and generates employment 
for residents throughout all of Miami-Dade County. 

FISCAL IMPACT/FUNDING SOURCE 
This Agreement will generate approximately $13 million in annual revenues to the Port, of which 
$9.6 mlllion will be guaranteed. Current annual revenues from Seaboard to the Port are 
approximately $9 million, of which only $3.2 million are guaranteed. The guaranteed revenues 
shall increase annually at a weighted average rate of 4.1 % throughout the Agreement's tvventy­
year initial term. This rate takes into consideration increases in Seaboard's annual 
commitments, based on the County's ability to meet its development obligations under the 
Agreement. The guaranteed revenues are a function of land rent and cargo throughput pledge. 

Additionally, should the Board approve this Agreement, Seaboard will pay the County a one-time 
payment of $15,000 per acre for Parcels A, B1, and B2, as shown on attached "Exhibit s·, for a 
total of $1,150,350, plus a one-time payment of $500,000 to settle outstanding/disputed 
balances dating back to 1997. Over the life of the Agreement; the County is committing up to 
$26 million in capital improvements to Seaboard's terminal area. These improvements are 
included in the Port's Five Year Capital Improvement Program. Funding for this commitment will 
come from future borrowings (to be paid from the additional revenues generated from this 
Agreement) and from federal and state grants. 

Seaboard shall abide by Section 38 of the Agreement related to the County's Inspector 
General's review of this Agreement. However, it shall be exempt from the one quarter (1/4) of 
one percent (1%) fee assessment as this is considered a revenue generating contract. 

TRACK RECORD/MONITOR 
The Seaport Department staff members responsible for monitoring the Agreement are Juan 
Kuryla, Assistant Port Director, Maritime Services and Kevin Lynskey, Manager, Business 
lnitiatiyes. Should the Board approve this Agreement and Seaboard pays the aforementioned 
$500,000 settlement for disputed charges, Seaboard's accounts receivable will be current. 

BACKGROUND 
In 1983, Seaboard was formed for the purpose of providing ocean transportation services. Since 
its establishment, Seaboard has grown from 2 vessels serving Central America, to 40 vessels 

f 
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serving nearly 40 ports in more than 25 countries in the Caribbean, the United States, and 
Central and South America. 

Seaboard's relationship at the Port began in 1987, with less than 20 acres of terminal space; 
and, from that time, Seaboard has continued to increase its cargo throughput in Miami. In 1998, 
the Board approved a 10 year (with two five year renewal options) volume-driven terminal 
agreement with Seaboard, which among other things, provided for (i) discounted tariff rates per 
each TEU in exchange for minimum guaranteed yearly throughput; (ii) approximately 55 acres of 
sub-conditioned land on the Port's south side as well as an additional 14 acres sublet from an 
existing cargo operator; (ill) preferential berthing along bays 148-172; and (iv) construction by 
the Port of certain capital improvements within Seaboard's terminal area to improve several 
acres of land. The Port has largely not lived up to its prior commitment to fund or effectuate 
terminal area improvements for Seaboard. 

Seaboard averages 70 monthly sailings from the Port of Miami - by far the most of any cargo 
carrier at the Port. Since execution of the 1998 agreement, Seaboard's volumes have increased 
by almost 50% from 2.2 million tons (approx. 247,000 twenty foot equivalent unit ("TEU") 
containers to over 3.1 million tons (approx. 360,000 TEUs). These numbers represent more than 
40% of the Port's cu(Tent total cargo throughput. Seaboard's emphasis on exports has helped 
create and maintain a healthy balance of trade between the Port and Latin America and the 
Caribbean. This is an important factor toward the generation of jobs in the South Florida region. 
Approximately 60% of all exports at the Port of Miami are handled by Seaboard. 

As the 1998 agreement is reaching conclusion of its initial ten year term (November 2008), and 
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in an effort to avail Seaboard of the required space and infrastructure necessary to significantly · · \ 
grow its business at the Port, the parties wish to extend its relationship via the proposed J 
Agreement. The term of the Agreement shall be for an initial twenty (20) year period, with two (2) 
five (5) year renewal options. Each renewal option shall be subject to a reappraisal of the land 
by independent appraisers using Florida's five (5) busiest container ports as comparables. 
Should the land appraisal determine an Increase In the rental rate from the Year 20 or Year 25 
rate, Seaboard shall commit to the new rate for the upcoming renewal period, plus up to 3% 
annual increases commencing on the first day of year two of the renewal option period. Should 
the appraisal determine a decrease in the land rental rate from Year 20 or Year 25, then 
Seaboard commits to continue paying the existing year's rent for the first year of the renewal 
option period plus up to 3% annual increases as stated above. 

Such renewal optlon(s) shall be at Seaboard's election provided (i) their aggregate average TEU 
throughput per throughput acre for the final five (5) fiscal years of the initial term (for the first 
renewal option) or for the five (5) years of the first renewal option period (for the second renewal 
option) exceeds the aggregate average per acre TEU throughput for all Port cargo terminal 
operators combined during those same five (5) fiscal years or (ii) provided they have generated 
combined revenues to the Seaport of at least $110 million during years 16-20 (for the first 
renewal option) and $128 million during years 21-25 (for the second renewal option). Revenues 
from land rent, TEU throughput, harbor fees, and any new fees, if imposed on Seaboard .. 
throughout the term of the Agreement, shall count toward the $11 O and $128 million sums. 
Revenues from these sources for FY 08-09 are estimated at $11.45 million. Total revenues for 
FY 08-09 are estimated at $13 million; of which $9.6 million will be guaranteed. Crane and 

. refrigerated plug usage fees as well as any utility or future capital development reimbursements, 
if any, shall not count toward the $110 and $128 million sums, as these fees may be reduced at 
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any time during the Agreement should Seaboard choose to utilize only their cranes or install 
their own refrigerated plugs. 

The above $110 and $128 million thresholds were negotiated to protect the County during the 
out years of the Agreement, should significant, unforeseen changes in the industry occur and 
Seaboard's financia l contribution to the Seaport turn downward toward their minimum 
guaranteed levels. These thresholds were calculated by escalating $11.45 million by 4.1 % 
compounded annually for twenty and twenty-five years. When compounded, the sum of the 
revenues for years 16-20 is $113 million, while the sum for years 21-25 is $138 million . Through 
negotiations, the parties agreed on $110 and $128 million , respectively. In effect, this 
mechanism requires Seaboard to generate at least 15% more revenue to the Port than its 
guarantee during the last five years of the Agreement and 10% more during the first renewal 
period for them to have unilateral renewal options . Shou ld Seaboard not meet these revenue 
thresholds, the option(s) would then be exercised upon mutual consent and either party may 
terminate or endeavor to renegotiate any terms of the Agreement. Should the latt~r oCClJr, the 
.renegotiated agreement would be brought back for the Board's consideration. During the Initial 
20 year tenn and each renewal period , if exercised, Seaboard agrees to abide by the terms and 
rates shown on "Exhibit A". 

Additionally, among other things, the Agreement provides for Seaboard to: 

• Commit to an annual minimum throughput guarantee of 4,000 TEUs per acre with 2% 
(non-compounded) yearly growth, except for years six (6) through fifteen (15) of the 
Agreement as a stabilization period, after which the growth percentage resumes. 
However, almost concurrent with the commencement of this stabilization period, 
Seaboard's annual minimum throughput guarantee shall increase by 18% as the · 
improvements to the land defined as Parcels B1 and B2 on "Exhibit B" are anticipated to 
be completed; thereby providing for the designation of such land as throughput acres and 
increa~ing the total throughput acres from 65 to 76 .69. This stabilization period was 
agreed to by the Port as a result of the high initial throughput commitment agreed to by 
Seaboard. The 4,000 TEU per acre throughput guarantee is close to 80% of Seaboard's 
existing volume at the Port and significantly exceeds similar industry pledges which are 
closer to 60% of actual volumes. Notwithstanding this, the Port will still be guaranteed 
growth throughout this period as a result of the aforementioned conversion of 11.69 acres 
of current non-usable land to throughput acres. Presently, Seaboard greatly exceeds its 
minimum 2,000 TEU per acre guarantee . For FY 2007, Seaboard averaged 
approximately 5,100 TEUs per acre on its approximate 70 acres of land. This throughput . 
figure is the highest at the Port of Miami; 

• Pay the following per TEU throughput rates for dockage and wharfage combined: $24.00 
for the first 4,000 TEUs per acre, $15.00 for TEUs 4,001 - 5,000, $12.00 for TEUs 5,001 -
6,000, and $10.00 for all TEUs above 6,000 TEUs per acre. These rates will escalate at a 
rate of 3% compounded annually commencing on October 1, 2009, as shown on "Exhibit 
N . This tier structure provides rate incentives for Seaboard to handle additional volume 
through its Miami terminal as it will generate additional revenues for them and the Port. 
These rates, in conjunction with the capital improvements committed under this 
Agreement will position both parties for significant growth and maximum utilization of the 
land; 

- • Pay $1.00 land rent per square foot throughout its terminal area for Parcels A, B1, B2, and 
C as defined on "Exhibit B". This rate shall esca late up to 3% compounded yearly 
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commencing on October 1, 2009, through the 20111 year of the Agreement. This 
component of the deal is the largest concession gained by the Port during negotiations 
and will account for more than 90% of the additional revenues generated under the terms 
of this Agreement. In return for this new recurring revenue, and due to the existing 
condition of the terminal area, the Port agreed to the length of the initial term and to fund 
the infrastructure improvements listed on "Exhibit C". Seaboard currently does not pay 
land rent; 

• Contribute up to $5 million towards the improvements defined on "Exhibit C", as well as 
other capital projects to be paid solely by Seaboard such as maintenance and repair 
buildings and cargo inspection facilities; 

• Pay the Port a one-time infrastructure improvement fee of $15,000 per acre for 76.69 
acres for Parcels A, B1, and 82 shown on "Exhibit B" for a total of $1,150,350; 

• Pay a termination fee of $20 million should Seaboard desire to terminate the Agreement 
on or before September 30, 2013; $15 million should ·they desire to terminate after 
September 30, 2013, but on or before September 30, 2028; or $9 million should they 
desire to terminate after September 30, 2028. The County, however, does· not have a 
reciprocal provision within the Agreement; 

• Pay an assignment fee of $250,000 for each year remaining on the Agreement and any 
renewal period(s} should Seaboard elect to assign this Agreement to an entity that is 
neither a wholly-owned subsidiary nor affiliate of Seaboard. Such transfer or assignment 
shall require written consent by the County, which shall not be unreasonably withheld. 
Should Seaboard elect to assign this Agreement to a wholly-owned subsidiary or affiliate, 
it may do so upon notice to, but without prior consent of, the County; and without any 
assignment fee; 

• At the County's request, reduce its terminal area if Seaboard's aggregate actual TEU 
throughput for three years falls short of its aggregate minimum guaranteed TEU 
throughput for those three years for reasons other than force majeure as described on the 
Agreement or an action by the County that is reasonably judged by the Port Director to 
have reduced by 10% or more Seaboard's ability to meet its minimum annual TEU 
guarantee. Should such a reduction take place, the minimum guaranteed TEU throughput 
shall be adjusted downward and the land rent shall not be payable for that land which was 
removed from their terminal area; and 

• Pay $1.35 per day for each County refrigerated container outlet (112 total} within their 
terminal area - whether utilized or not up until such time the outlets are removed. 

Furthermore, Seaboard agrees to pay the Port $500,000 to settle disputed/undocumented 
charges dating back from 1997 through December 31, 2007, and related late fees through the 
effective date of the Agreement. These charges amount to approximately $970,000, of which 
more than $200,000 was incurred between 1997 and 1999. To avoid the reoccurrence of 
disputed charges reaching existing levels, the parties have agreed to create a joint accounts 
receivable committee to review this account on a bi-monthly basis. 

In return, the County agrees to: 

• Make available 81.19 acres of terminal area as shown on "Exhibit B"; 
• Provide preferential berthing rights for bays 149 to 182, as well as 1,000 feet of gantry 

berth space west of bay 135, provided Seaboard utilizes at least one operable and 
available gantry crane; 
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• Construct certain infrastructure improvements as defined on "Exhibit C", in accordance 
with the funding schedule also shown on same; and 

• Allow for the establishment of a rent credit mechanism and a reduction of project funding 
by Seaboard should the Port not meet its construction commitments in accordance with 
the schedule shown on "Exhibit C"; as well as a pro-rata reduction of Seaboard's annual 
minimum throughput guarantee and temporary waiver of any land rent resulting from any 
force majeure act mentioned in Section 28 of the Agreement. Although the terms of the 
force majeure provision in the Agreement are consistent with those In similar Port 
contracts, it does provide, however, for the temporary reduction of Seaboard 's annual 
commitments should any of the force majeure events occur, which includes any event 
beyond Seaboard's reasonable control. Likewise, th is provision also affords the County 
relief from its obligations should any event beyond the County's control occur. 

Should the County complete. each phase of the improvements by its target date indicated in 
"Exhibit C", Seaboard agrees that it will pay the County $1 million for each phase upon fina l 
acceptance of the work by both · parties for that defined phase. Should the County fail to 
complete any phase by its target date indicated in "Exhibit C", then Seaboard will reduce· its $1 
million payment by $100,000 for every month past the target date the respective phase remains 
uncompleted. If any phase is completed more than ten (10) months past its target date, then 
Seaboard wili not make any payment towards the respective phase. 

Failure by the County to complete construction of any phase by its target date as indicated in 
"Exhibit C" will trigger a temporary land rental rate reduction for the impacted acreage until 
improvements are completed as follows: a thirty-three percent (33%) rent reduction for a phase 
completed up to ten (10) months after its target date. a sixty-six percent (66%) rent reduction for 
a phase completed up to twenty (20) months after its target date, and a one hundred percent 
(100%) rent reduction for a phase completed up to thirty (30) months after its target date. In 
addition to these land rental rate reductions, failure by the County to complete construction of 
any phase Indicated in "Exhibit C" within thirty (30) months of its target date will reduce the 
acreage upon which the minimum guaranteed TEU throughput is calculated for the uncompleted 
portion of the phase. The land rental rate reduction and the reduction of acreage from the 
minimum guaranteed TEU throughput calculation will remain in place until such time as 
individual phases are completed or until the County has completed its obligation as described in 
Section 7 of the Agreement, whichever occurs first. 

The County has also committed to complete construction of a bulkhead adjacent to Seaboard's 
terminal area between bays 155 and 160 by December 31, 2010. Should the bulkhead project 
not be completed by June 30, 2011, the County commits to increase its maximum $21 million 
contribution for the improvements shown on "Exhibit C' by $1 million, plus additional $1 million 
increments for every additional six month period which the project completion date is delayed, 
up to a maximum of $5 million. These funds will only be utilized if the costs for the "Exhibit C" 
improvements exceed the $21 million cap; potentially increasing the County's maximum 
contribution to $26 million. To ensure adherence with the construction deadline for the bulkhead 
and "Exhibit C" projects, the Port will assign an existing senior level person to track and 
expedite, on a full-time basis, the progress of these projects. 

It is worth noting that the majority of the projects in "Exhibit C" are the improvements which the 
Port committed to construct under the 1998 Agreement; and, as previously stated, were not 
completed. These types of infrastructure improvements (drainage, paving, RTG runways) as 
well as waterside enhancements, such as the bulkhead project. are typically funded by landlord 
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ports as is the case with the Port of Miami. Portions of the new land rent generated under this 
Agreement as well as anticipated grants will be utilized to fund these budgeted capital costs. 
The $1.00 per square foot land rent is approximately twice the amount generated at competing 
ports for similar type land utilized for container handling terminal operations. Upon completion of 
these improvements, the Seaboard terminal area will be in similar condition than that of the 
other two terminal operators at the Port and allow Seaboard to increase its throughput capacity 
by stacking containers higher and wider. Any additional throughput will directly increase 
Seaboard's revenues to the County. 

Should the Board approve this Agreement, the Seaport will generate an additional $3.53 million 
annually in land rent. Additionally, under the proposed agreement, all other Port charges, 
including crane rental rates, will be at Port of Miami Terminal Tariff No. 010 rates. This will 
eliminate Seaboard's current crane rentals discount of approximately twenty percent (20%) from 
the Tariff rate and generate an additional $220,000 based on their existing crane rental usage. 
Additionally, the Port may implement a reasonable security fee on Seaboard, but only if the 
security fee is equitably implemented on all other Port cargo terminal operators whose terminals 
are fifteen (15) acres in size or greater. The security fee shall not be applied to Seaboard if the 
Port's operating security budget for any one fiscal year does not exceed $22,000,000, 
compounded five percent (5%) annually at the start of each fiscal year commencing on October 
1, 2008. The above provision also protects the County throughout the entire term of the 
Agreement in the event the Port incurs substantial increases in security costs; as has occurred 
following the events of September 11, 2001. Since FY 2001, the Port's operating security costs 
have increased from approximately $4.1 million to $20.1 million ($19.3 million for FY 08-09) as a 
result of new security requirements imposed by federal and state agencies. 

As a point of reference, it is also important to note that the term of suG,h.terminal agreements in 
the maritime industry is determined by taking into consideration several factors including a 
terminal operator's operational requirements and the amount of funds it plans to spend for 
capital investment in leasehold improvements as well as the ability of a port to manage its 
capacity and long term development. One of the recent practices of the industry has been for 
major financial institutions, as well as investment/infrastructure firms, to buy into long term 
leases at major ports for the steady returns achieved through these types of operations. It has 
also been common practice over the last 20-25 years for terminal operators to enter into long 
term lease agreements with ports in order to conduct their cargo handling operations. Terminal 
operators with lease agreements containing terms of at least twenty-four years include Crowley 
(Port Everglades), APM Terminals (Jacksonville and Los Angeles), Maersk Contain.er Service 
Company (Port Authority of New York and New Jersey), Seaboard Marine (Ports of New 
Orleans and Houston), CMA CGM (Port of Mobile), and many others. Leases of twenty plus 
years are desired by terminal operators as they generally are responsible for solely funding 
related long-term assets such as gate and security structures, maintenance and repair facilities, 
and in-terminal aanes or handling equipment as will be the case with Seaboard. 

The term of the negotiated Agreement provides for (i) certainty and predictability regarding the 
utilization of the Port's facilities and income streams; (ii) a continuous revenue stream that will 
assist the Port in its efforts to borrow money to finance capital improvement projects (the 
dependable revenue flow provides lenders more confidence that the Port has a stable and 
reliable financial base); and (iii) the tenant's (in this case Seaboard) eventual consent to 
contribute funds towards infrastructure and capital improvement projects to enhance their cargo 
handling operations in their terminal area - easing the investment burden on the Port. 
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A possible drawback to a port entering into a long tenn terminal agreement is that it could be 
locked in, for an extended period of time, with an income stream that may not reflect future 
market conditions. However, this possibility would only occur if the escalation clauses in the long 
term agreement were too low and did not allow for prudent periodic market rate adjustments .­
The Agreement has addressed this concern by providing competitive annual rate adjustments as 
follows: (i} minimum throughput guarantee (2% increase - except for the stabilization period 
during years six through fifteen, after which the growth percentage resumes}; (ii} TEU 
throughput rates for dockage and wharfage combined (3% Increase compounded annually­
commencing on October 1, 2009}; and (iii) land rent (up to 3% increase compounded annually} 
plus the conversion of 11.69 acres of marginal land to productive land requiring Seaboard's 
annual TEU throughput commitment to increase by 18%, likely in 2013 . Equally important, the 
Agreement provides for Seaboard to remain on Tariff for other Port charges, such as harbor fees 
and crane rentals (crane increases capped at 4% compounded annually) and allows for the Port 
to institute a security fee should a major unforeseen incident occur in the future. As previously 
stated, over the Agreement's twenty-year initial term, these escalation clauses will enable the 
Port's guaranteed revenues from Seaboard to increase annually at a weighted average rate of 
4.1%. As a result, whenever the industry experiences a prolonged period of growth and 
profitability, the Agreement's annual rate escalations will further enable the Port to share in the 
upside of the business benefits reaped by Seaboard; while at the same time, safeguard the 
Port's revenue stream in the event of a downturn in the industry. The inclusion of the above 
provisions, along with the minimum revenue thresholds established to effectuate the renewal 
options, provide for a very solid business deal for the County, both in the short and long term. 
Approval of this Agreement will provide the Seaport with approximately $4 million in additional 
annual revenues and the necessary financial incentives for Seaboard to increase its cargo 
volume at the Port of Miami. These additional funds will be critical in balancing the Port's 
budget for FY 2008-09 and beyond. Furthermore, this Agreement will also serve as the base for 
future port terminal agreements. whereby additional revenues from those existing today will be 
sought. 

For 25 years Seaboard has maintained its headquarters in Miami-Dade County and currently 
employs more than 295 employees at its office in Medley, 396 employees at its Port facility, and 
contracts approximately 230,000 hours of annual longshoreman labor . In addition to these 
direct employment opportunities, Seaboard, with its focus on the Caribbean Basin and Latin 
America, has been a catalyst among the local freight forwarding, shipping, and international 
trade communities in making Miami the trade center it is today . It is estimated that Seaboard 
has a total economic impact of $5 billion annually in Miami-Dade County. Seaboard's local 
economic impact and market placement makes them an extremely valuable business partner. 

DELEGATION OF AUTHORITY 
In accordance with Section 2-8 .3 of the Miami-Dade County Code related to identifying 
delegation of Board authority, there are no authorities beyond those specified ii the resolution. 
Although the Agreement provides for renewal option(s) and cancellation provisions, those are 
solely at Seaboard's election provided that they meet certain revenue thresholds as noted within 
this memorandum. Additionally, the Port Director may authorize adjustments to the boundaries 
of Seaboard's terminal area (not to exceed ten (10} acres} during and subsequent to the 
construction of improvements related to the Port Tunnel (Section 4 - Subsection G}. 
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