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UNITED STATES DISTRICT COURT
DISTRICT OF MARYLAND 

Baltimore Division 

UNITED ST A TES OF AMERICA 

V. 

COMP AÑIA SUD AMERICANA 
DE V APO RES S.A., 

Defendant. 

Criminal No.: G L R- 14 -0100 
Filed: 

Violation: 15 U.S.C. § 1 (Sherman Act) 

INFORMATION 

THE UNITED STATES OF AMERICA, THROUGH ITS ATTORNEYS, CHARGES: 

I. From at least January 2000 to September 2012 ("the relevant period"), Compaiiia 

Sud Americana de Vapores S.A. ("defendant") was a corporation organized and existing under 

the laws of Chile, with its principal place of business in Valparaiso, Chile. During the relevant 

period, the defendant's U.S. subsidiary also had offices in Jersey City and Iselin, New Jersey. 

During the relevant period, the defendant was engaged in the business of providing international 

ocean shipping services for roll-on, roll-off cargo to and from the United States and elsewhere. 

Roll-on, roll-off cargo is non-containerized cargo that can be both rolled onto and rolled off of an 

ocean-going vessel. Examples of such cargo include new and used cars and trucks and 

construction and agricultural equipment. 

2. The Port of Baltimore, located in this District, is one of the largest ports in the 

United States for the import and export of new automobiles. During the relevant period, the 

defendant or its co-conspirators exported new cars and trucks affected by the offense charged 

herein from the Port of Baltimore. 
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3. Other corporations and individuals, not made defendants in this Information, 

participated as co-conspirators in the offense charged in this Information and performed acts and 

made statements in furtherance of it. 

4. Whenever in this Information reference is made to any act, deed, or transaction of 

any corporation, the allegation means that the corporation engaged in the act, deed, or transaction 

by or through its officers, directors, employees, agents, or other representatives while they were 

actively engaged in the management, direction, control, or transaction of its business or affairs. 

Description of the Offense 

5. During the relevant period, the exact dates being unknown to the United States, 

the defendant entered into and participated with its co-conspirators in a combination and 

conspiracy to suppress and eliminate competition by allocating customers and routes, rigging 

bids, and fixing prices for international ocean shipping services for roll-on, roll-off cargo, such 

as cars and trucks, to and from the lJpited States and elsewhere. The combination and 

conspiracy engaged in by the defendant and its co-conspirators was in unreasonable restraint of 

interstate and foreign trade and commerce in violation of Section 1 of the Sherman Antitrust Act, 

15 U.S.C. § I. 

6. The charged combination and conspiracy consisted of a continuing agreement, 

understanding, and concert of action among the defendant and its co-conspirators, the substantial 

terms of which were to allocate customers, rig bids, and to fix, stabilize, and maintain prices for 

international ocean shipping services for roll-on, roll-off cargo, such as cars and trucks, to and 

from the United States and elsewhere. 

Means and Methods of the Conspiracy 

7. For purposes of forming and carrying out the charged combination and 

conspiracy, the defendant and/or its co-conspirators did those things that they combined and 

conspired to do, including, among other things: 
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(a) attended meetings or otherwise engaged in communications regarding 

certain bids and tenders for international ocean shipping services for roll-on, roll-

off cargo; 

(b) agreed during those meetings and other communications to allocate 

customers by not competing for each other's existing business for certain 

customers on certain routes; 

(c) agreed during those meetings and other communications not to compete 

against each other on certain tenders by refraining from bidding or by agreeing on 

the prices they would bid on those tenders; 

( d) discussed and exchanged prices for certain customer tenders so as not to 

undercut each other's prices; 

(e) submitted bids in accordance with the agreements reached; and 

(f) provided international ocean shipping services for certain roll-on, roll-off 

cargo to and from the United States and elsewhere at collusive and non-

competitive prices. 

Trade and Commerce 

8. Over the past forty years, the number of automobiles imported into, and exported 

from, the United States has increased substantially. The business of shipping those automobiles 

(as well as other types of roll-on, roll-off cargo) across an ocean from one country to another has 

therefore grown as well. During the relevant period, the defendant and its co-conspirators 

provided international ocean shipping services for roll-on, roll-off cargo imported into, and 

exported from, the United States. Substantial quantities of such cargo, as well as payments for 

such services, traveled in interstate and foreign commerce. The business activities of the 

defendant and its co-conspirators in connection with the international ocean shipment of roll-on, 

roll-off cargo to and from the United States were within the flow of, and substantially affected, 

interstate and foreign trade and commerce. 
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9. The international ocean shipment of roll-on, roll-off cargo as used herein is 

defined as deep-sea or trans-ocean transportation and does not include short-sea or coastal water 

freight transportation between the contiguous and non-contiguous states and territories of the 

United States. 
Jurisdiction and Venue 

10. The combination and conspiracy charged in this Information was carried out 

within the District of Maryland, at least in part, within the five years preceding the filing of this 

Information. 

ALL IN VIOLATION OF TITLE 15, UNITED STATES CODE, SECTION L 

Dated: 

William J. Baer 
Assistant Attorney General 
Antitrust Division 
United States Depa ent of Justice 

Brent Snyd 
Deputy Assistant Attorney General 
Antitrust Division 
United States Department of Justice 

Marvin N. Price Director of Criminal Enforcement 
Antitrust Division 
United States Department of Justice 

Lisa M. Phelan
Chief, National Criminal Enforcement Section 
Antitrust Division 
United States Department of Justice 

 

Jon B. Jacobs 
Carsten M. Reichel 
United States Department of Justice 
Attorneys, Antitrust Division 
United States Department of Justice 
450 5th Street, N.W., Suite 11300 
Washington, D.C. 20530 
(202) 514-5012 
jon.jacobs@usdoj.gov 

4 



Case 1:14-cr-00449-GLR   Document 1   Filed 09/26/14   Page 1 of 4



Case 1:14-cr-00449-GLR   Document 1   Filed 09/26/14   Page 2 of 4



Case 1:14-cr-00449-GLR   Document 1   Filed 09/26/14   Page 3 of 4



Case 1:14-cr-00449-GLR   Document 1   Filed 09/26/14   Page 4 of 4



. U.S Off/LED
UNITED STATES DISTRICT C~/CT b~/f,~~~?'(UlR~

DISTRICT OF MARYLAND 1I ArW
Baltimore Division 20fE,DEC29 PN 1:26

CLERK'S OFF/CE
AT BAlT! 10RE

UNITED STATES OF AMERICA
.---DEPUTY Gte -/1..0/;;<'

Filed:

Violation: 15 U.S.C. S 1 (Sherman Act)

C. . 1~Tnmma 1'l ••

Defendant.

v.

)
)
)
)
)

NIPPON YUSEN KABUSHIKI KAISHA )
)
)
)

INFORMATION

THE UNITED STATES OF AMERICA, THROUGH ITS ATTORNEYS, CHARGES:

1. From at least February 1997 to September 2012 ("the relevant period"), Nippon

Yusen Kabushiki Kaisha ("defendant") was a corporation organized and existing under the laws

of Japan, with its principal place of business in Tokyo, Japan. During the relevant period, the

defendant's U.S. subsidiary was headquartered at offices in Secaucus, New Jersey. During the

relevant period, the defendant was engaged in the business of prov~ding international ocean

shipping services for roll-on, roll-off cargo to and from the United States and elsewhere. Roll-

on, roll-off cargo is non-containerized cargo that can be both rolled onto and rolled off of an

ocean-going vessel. Examples of such cargo include new and used cars and trucks and

construction and aglicultural equipment.

2. The Port of Baltimore, located in this District, is one of the largest ports in the

United States for the import and export of new automobiles. During the relevant period, the

defendant or its co-conspirators exported new cars and trucks affected by the offense charged

herein from the Port of Baltimore.

3. Other corporations and individuals, not made defendants in this Information,

participated as co-conspirators in the offense charged in this Information and performed acts and

made statements in furtherance of it.

Case 1:14-cr-00612-GLR   Document 1   Filed 12/29/14   Page 1 of 4



4. Whenever in this Information reference is made to any act, deed, or transaction of

any corporation, the allegation means that the corporation engaged in the act, deed, or transaction

by or through its officers, directors, employees, agents, or other representatives while they were

actively engaged in the management, direction, control, or transaction of its business or affairs.

Description of the Offense

5. During the relevant period, the exact dates being unknown to the United States,

the defendant entered into and participated with its co-conspirators in a combination and

conspiracy to suppress and eliminate competition by allocating customers and routes, rigging

bids, and fixing prices for international ocean shipping services for roll-on, roll-off cargo, such

as cars and trucks, to and from the United States and elsewhere. The combination and

conspiracy engaged in by the defendant and its co-conspirators was in unreasonable restraint of

interstate and foreign trade and commerce in violation of Section I of the Sherman Antitrust Act,

15 U.S.C. S 1.

6. The charged combination and conspiracy consisted of a continuing agreement,

understanding, and concert of action among the defendant and its co-conspirators, the substantial

terms of which were to allocate customers, rig bids, and to fix, stabilize, and maintain prices for

international ocean shipping services for roll-on, roll-off cargo, such as cars and trucks, to and

from the United States and elsewhere.

Means and Methods of the Conspiracy

7. For purposes of forming and carrying out the charged combination and

conspiracy, the defendant and/or its co-conspirators did those things that they combined and

conspired to do, including, among other things:

(a) attended meetings or otherwise engaged in communications regarding

certain bids and tenders for international ocean shipping services for roll-on, roll-

off cargo;

2

Case 1:14-cr-00612-GLR   Document 1   Filed 12/29/14   Page 2 of 4



(b) agreed during those meetings and other communications to allocate

customers by not competing for each other's existing business for certain

customers on certain routes;

(c) agreed during those meetings and other communications not to compete

against each other on certain tenders by refraining from bidding or by agreeing on

the prices they would bid on those tenders;

(d) discussed and exchanged prices for certain customer tenders so as not to

undercut each other's prices;

(e) submitted bids in accordance with the agreements reached; and

(t) provided international ocean shipping services for certain roll-on, roll-off

cargo to and from the United States and elsewhere at collusive and non-

competitive prices.

Trade and Commerce

8. Over the past forty years, the number of automobiles imported into, and exported

from, the United States has increased substantially. The business of shipping those automobiles

(as well as other types of roll-on, roll-off cargo) across an ocean from one country to another has

therefore grown as well. During the relevant period, the defendant and its co-conspirators

provided international ocean shipping services for roll-on, roll-off cargo imported into, and

exported from, the United States. Substantial quantities of such cargo, as well as payments for

such services, traveled in interstate and foreign commerce. The business activities of the

defendant and its co-conspirators in connection with the international ocean shipment of roll-on,

roll-off cargo to and from the United States were within the flow of, and substantially affected,

interstate and foreign trade and commerce.

9. The international ocean shipment of roll-on, roll-off cargo as used herein is

defined as deep-sea or trans-ocean transportation and does not include short-sea or coastal water

3
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freight transportation between the contiguous and non-contiguous states and territories of the

United States.
Jurisdiction and Venue

10. The combination and conspiracy charged in this Information was carried out

within the District of Maryland, at least in part, within the five years preceding the filing of this

Information.

ALL IN VIOLATION OF TITLE 15, UNITED STATES CODE, SECTION 1.

Dated:

William J. Ba r ~
Assistant At orney General
Antitrust Division
United States Department of Justice

~L-Brent Snyder
Deputy Assistant Attorney General
Antitrust Division
United States Department of Justice

2o~212-JJ
Marvin N. Price Z/
Director of Criminal Enforcement
Antitrust Division
United States Department of Justice

~- ;1;( < fJtvL
Li~n
Chief, National Criminal Enforcement Section
Antitrust Division
United States Department of Justice

Jon . Jacobs
Craig Y. Lee
Richard A. Hellings, Jr.
Carsten M. Reichel
Emma M. Burnham
Kevin B. Hart
United States Department of Justice
Attorneys, Antitrust Division
United States Department of Justice
450 5th Street, N.W., Suite 11300
Washington, D.C. 20530
(202) 514-5012
jon.jacobs@usdoj.gov
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UNITED STATES DISTRICT COURT
DISTRICT OF MARYLAND

Baltimore Division

L~~TEDSTATESOFAMERICA

v.
COMPANIA SUD AMERICANA
DE VAPORESS.A.,

Defendant.

j
)
)
)
)
)
)
)
)

Criminal No.: &{JH4-10D
Filed:

Violation: 15 U.S.C. S 1(Sherman Act)

PLEA AGREEMENT

The United States of America and Compania Sud Americana de VaporesS.A.

("defendant"), a corporation organized and existing under the laws of Chile, hereby enter into the

following Plea Agreement pursuant to Rule 11(c)(I)(C) of the Federal Rules of Criminal

Procedure ("Fed. R. Crim. P."):

RIGHTS OF DEFENDANT

1. The defendant understands its rights:

(a) to be represented by an attorney;

(b) to be charged by Indictment;

(c) as a corporation organized and existing under the laws of Chile, to decline

to accept service of the Swnmons in this case, and to contest the jurisdiction of the

United States to prosecute this case against it in the United States District COUItfor the

District of Maryland;

(d) to plead not guilty to any criminal charge brought against it;

(e) to have a trial by jury, at which it would be presumed not guilty of the

charge and the United States would have to prOve'every essential element of the charged

offense beyond a reasonable doubt for it to be found guill)';
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, .

(1) to confront and cross-exanlinewitnesses against it and to subpoena

witnesSes in its defense at trial;

(g) to appeal its conviction if it is found guilty; and

(h) to appeal the imposition of sentence against it.

AGREEMENT TO PLEAD GUlL TY
AND WAIVE CERTAIN RIGHTS

2. The defendant knowingly and voluntarily waives the rights set out in Paragraph

1(b)-(g) above. The defendant also knowingly and voluntarily waives the right to file any

appeal, any collateral attack, or any other writ or motion, including but not limited to an appeal

under] 8 U.S.C. 9 3742, that challenges the sentence imposeJ by the Court if that sentence is

consistent with or'below the recommended sentence in Paragraph 9 of this Plea Agreement,

regardless afhow the sentence is detennined by the Court. This agreement does not affect the

rights or obligations of the United States as set forth in 18 U.S.c. 9 3742(b) or (e). N<:>thingin

this paragraph. however. wiJl act as a bar to the defendant perfecting any legal remedies it may

othelwise have on appeal or collateral attack respecting claims of ineffective assistance of

counselor prosecutorial misconduct. The defendant agrees that there is currently no known

evidence of ineffective assistance of counselor prosecutorial misconduct Pursuant to Fed. R.

Crim. P. 7(b), the defendant will waive indictment and plead guilty to a one-count Information to

be filed in the United States District Court for the District of Maryland. The InformationwilJ

charge the defendant with participating in a combination and conspiracy, with Its participation

starting from at least as early as January 2000 and continuing until at least September 20]2, to

suppress and eliminate competition by allocating customers and routes, rigging bids, and fixing

prices for intenHitionai ocean shipping services for rol1"on,roll-off cargo, such as cars and

trucks, to and frOI11 tbe Utlite<JStates and elsewhere, in violation oftlie Sherman Antitrust Act,

] 5 U.S.c. S 1.

2
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3. The defendant will plead guilty to the criminal charge described in Paragraph 2

above pursuant to the telms of this Plea Agreement and will make a factual admission of guilt to

the Court in accordance with Fed. R. Crim. P. 11, as set forth in Paragraph 4 helow.

FACTUAL BASIS FOR OFFENSE CHARGED

4. Had this case gone to trial, the United States would have presellted evidence

sufficient to prove the following facts:

(a) For purposes ofthis Plea Agreement, the "relevant period" is that period

from at least as early as 1anuary 2000 and continuing until at least September 2012.

During the reJevaIlt period, the defendant was a corporation organized and existing under

the laws of Chile. Defendant had its principal place of business in Valparaiso, Chile. Its

U.S. subsidiary also had offices in Jersey City and Iselin, New Jersey. During the

relevant period, the defendant was engagedio the business. of providing international

ocean shipping services for roll-on, roll-off cargo to and from the United Slates and

elsewhere. Roll-on., roll-off cargo is 1l0n-containerized cargo that can be both rolled onto

and rolled off of an ocean-going vessel. EXaIl1plesof such cargo include new and used

cars and trucks, as well as construction, mining, and agricultural equipment. The

international ocean shipment of roll-oo, roll-off cargo as used herein is defmed as deep-

sea ortrans-ocean transportation and does ndt include short-sea or coastal water freight

transportation between the contiguous and non-contiguous states and territories of the

United States. During the relevant period, defejldant h~d more than 50 employees, and

its sales for international oceall shipping services for ne,\' cars and trucks exported from

the United States tbatwere affected hy the conspiracy were more than $63,658,000.

(b) During the relevant period, the defendant, through certain employees in

both Chile and the United States, including an individual with substantial authority within

the company, participated in a conspiracy among ocean calTiers of roll-on, roll-off cargo,

the primary purpose of which was to suppress and eliminate competition by allocating

3
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the defendant knowingly became a member of the conspiracy; and

. -

customers and routes, rigging bids, and fixing prices for international ocean shipping

services for roll-on, rollcoff cargo, such as cars and-trucks, -to and from the United States

and elsewhere, in violation of tile Shennan Antitrust Act, 15USc. 9 1. 1n furtherance

of the conspiracy, the defendant, through certain employees, engaged in discussiOlis and

attended meetings with representatives of other ocean carriers of roll-on, roll-off cargo_

Duri"ng lbese discuSsions and meetiligs, agreements were reached tb allocate certain

customers and routes, rig certain bidS, alid to fix, stabilize and maintain the prices for

certain international ocean shipping services for roll-on, roll-off cargo to and from the

United States and elsewhere. Affected customers included certaln U.S.-based

manufacturers of cars and trucks.

(c) Dunngthe relevant period, roll-on, roll-offcatgo shipped by one or more

of the e-onspirator-frmls, as well as payments for international oe-ean shipping services of

sue-hcargo, traveled in interstate and foreign conimerce. The bUSiness-activities of the

defendant and its co-e-onspirat6rs in connce-lion with the international-ocean shipping

services for roll-on, roll-off cargo to and from the United States were wilbin the flow of, -

and substantially affected, interstate and foreign trade and commerce.

(d) Acts in furtherance of this conspiracy were earned out within the District

of Maryland, Baltimore Division. The Port of Baltimore is one of the largest ports in the

United States for the ihiport and export of new automobiles. During the relevant period,

the defendant or its co-conspirators exported roll-on, roll-off cargo affected by the

conspiracy from the Port of Baltimore.

ELEMENTS OF THE OFFENSE

5. The elements of the charged offense are that:

(a) the conspiracy described in the Information existed at or about the time

alleged;

(b)

4

Case 1:14-cr-00100-GLR   Document 12   Filed 04/24/14   Page 4 of 17



(e) the conspiracy described in the Information either substantially affected

interstate commerce in goods or services or occurred within the flow of interstate

commerce ill goods and .services.

POSSIBLE .MAXIMUM SENTENCE

6. The defendant uilderstands that the statutory max:imum penalty which may he

imposed against .itupon conviction for a violation of Section Oiieofthe Shennan Antitrust Act is

a fine in an amouiit equal to the greatest of:

(a) $100 million (15 U.S.C. Ii 1);

(b) twice the gross pecuniary gain the cOllSpirators derived from the crime (18

V.S.c.!i 3571(c) and (d)); or

(c) twice the gross pecuniary loss caused to the victims of the crime by tbe

conspirators (18 V.S.c. * 3571(c) and Cd)).

7. In addition, the defendant understands that:

(a) pursuant to 18 U.S.C. * 3561(c)(1), the Cowt may Impose a term of

probation of at least one year, but not more than five years;

(b) pursuant to !i8Bl.l oftheVnited States Sentencing Guidelines

("V.S.S.G.," "Sentencing Guidelines," or "Guidelines") or 18 V.S.c. * 3563(b)(2) or

3663(a)(3), the Court may order it to pay restitution to the victims oftbe offense; and

(c) pursuant to 18 V.S.c. Ii 30I3(a)(2)(B),the Court is required to order the

defendant to pay a $400 special assessment upon conviction for the charged crime.

SENTENCING GUIDELINES

8. TI,e defendant understands that the Sentencing Guidelines are advisory, not

mandatory, but that the Court must consider, .indetetmining and imposing tile sentence, the

Guidelines Manual in effect on the date of sentencing, unless that Manual provides for greater

pWlishment than thc Manual in effect on the last date the offense of conviction was committed,

5
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in which case the COUli must consider the Guidelines Manual in effect on the last date that the

offense of conviction was committed. The paliies agree there is no ex-post- facto issue under the

November 1,2013 Guidelines Manual. 11,e Court must also consider the othet factors set forth

in 18 U.S.c. 9 3553(a), in determining and imposing sentence. The defendant understands that

the Guidelines determinations wil1 be made by the Court by a preponderance of the evidence

standard. The defendant understands that, although the Court, is not ultimately bound to impose

a Bentence within the applicable Guidelines range, its sentence must be reasonable based upon

,consideration afan relevant sentencing factors set forth in 18 U.S ,C. 93553(a).

SENTENCING AGREEMENT

9. Pursuant to Fed. R. Crinl. P. l1(c)(I)(C) and subject to the full,truthful, and

continuing cooperation of the defendant and its subsidiaries, as defined in Paragraph 13 of this

Plea Agreement, the United States and the defendanLagree that the appropriate disposition of this

case is, and agree to recommend jointly that the Court impose, a sentence requiring the defendant

to pay to the United States a crimilial fine of $8.9 million, payable without interest pursuant to 1g

U.S.C. 9 3612(f)(3)(A) ill four annual installments (of $2.25 mil1ion in each of the first three

years and a final instal1ment payment of $2.15 miilion in the fourth year) starting the fifteenth

(15th) day aner the date. of judgment, and no order of restitution ("the recommended sentence;').

The parties agree that there exists no aggravating or mitigating circumstance of a kind, or to a

degree, not adequately taken into consideration by the U.S. Sentencing Commission in

formulating the Sentencing Guidelines justifying a departure pursuant to U.S.S.G. 95K2.0. The

parties agree not to seek at the sentencing hearing any sentence 'outside of the Guidelines range

nor any Guidelinesadjustrnent for any reason that is'not set forth 'in this Plea Agreement. The

parties further agree that the recOlhmended sentence set forth In this Plea Agreement is

reasonable.

6
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(a) The defendant understands that the Court willorder it to pay a $400

special assessment, pursuant to J 8 U.S.C. 9 30 13(a)(2)(8), in addition to any fine

imposed.

(b) In light of the civil cases filed against the defendant, which potentially

provide for a recovery of a multiple of actual damages, the recommended sentence does

not iilclude a restitution cirder fodhe offense charged in the Information.

(c) 80thparties will recommend that no term of pro hat ion be imposed, bui the

defendant understands that the COUlt's denial of this request will not void this Plea

Agreement.

(d) The United States and the defendant jointly submit that this Plea

Agreement, together with ihe record that will be created by the United States and the

defendant at the plea and sentencing hearings, and the further disclosure' described in

Paragraph 11, will provide sufficient infortnation concerning the defendant, the crime

charged inth.is case, ahd the defendant's role in the crime to enable the meaningful

exercise of senteneing authority by theCciurt under 18 U.S.C. S 3553. The United Stites

and the defendant agree to request jointly that the Courtaeeept the defendant'sguilty plea

and impose sentenee on an expedited schedule as early as the date of arraignment, based

upon the reeord provided by the defendant and the United States, under the. provisions of

Fed. R. Crim. P. 32(e)(l)(A)(ii), V.S8.G. S6Al.1; and Rule 32. 1(h) of the Criminal

Local Rules. The Co~rt.'s denial oftbe request to impose sentence on an 'expedited

schedule will not void this Plea Agreement.

10. The United Stites and the defendant agree that the applicable Guidelines fine

range exeeeds the fine' contained in the recommended sentence. set out in Paragraph 9 above.

Subject to the full, truthful, and continuing cooperation of the defendant and its subsidiaries, as

defined in Paragraph 13 of this Plea Agreement, and prior to sentencinginthis case, the United

Stmes 'agrees that itwill.makc a motion, pursuant to U.S.S.O. S8C4.1, for a downward departure

7
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from the Guidelines fine range and will request that the Court impose the recommended sentence

set out in Paragraph 9 of this Plea Agreement because ofthe defendant's. and itssllbsic1iaries'

substantial assistance in the government's investigation and prosecutions of violations offederal

antitrust laws involving international ocean shipping services.for r01l-on, roll-offcargo.

J I. Subject to the full, truthful, and continuing cooperation of the defendant and its

subsidiaries, as defined in Paragraph 13 of this Plea Agreement, and prior to .senteneing in this

case, the United States will fully advise the Court and the Probation Office of the fact; manner,

and extent ofthe defe.ndant's and its subsidiaries' cooperation and their commitment to

prospective cooperation with the United States' investigation and prosecutions, all material facts

relating to the defendant's involvement in the charged offense, and all OUlerrelevant conduct.

12. TIle United States and the defendant understand that the Court retains complete

discretion to accept or reject the recommended sentence provided for in Paragraph 9 of this Plea

Agreement.

(a) [fthe Comt does not accept the recommended sentence, the Unitcd States

and the defendant agree that this Plea Agreement, except for Paragraph 12(b) below,

will be rendered void.

(b) If the COUltdoes noi accept the recommended sentence; the defendant ",'ill

be free to withdraw its guilty plea (Fed'. R. Cnm. P. Il(c)(5) and (d)). If the defendant

withdraws its plea of guilty, this Plea Agreemcnt, the guilty plea, and any statement

made in the course of aily proceedings under Fed. K Crim. P, 11 reg~rding the guilty

plea or this Plea Agreement or made in the course of plea discussions with an attorney

for the government will not be admissible against the defendant in any criminal or

civil proceeding, except as otherwise provided in fed. R. Evid. 410. In addition, the

defendant agrees that, if it withdraws jtBguilty plea pursuant to this subparagraph of

this Plea Agreement, the statute of limitations period for all)' otfense refened to iii

Paragraph 15 of this Plea Agreement will be tolled for the period between the date of

8

Case 1:14-cr-00100-GLR   Document 12   Filed 04/24/14   Page 8 of 17



the sig~ature of this Plea Agreement and the date the defendant withdrew its guilty

plea or for a period of sixty (60) days after the dateoftbe signature oftbls Plea

Agreement, whicbever period is greater.

DEFENDANT'S COOP.ERATION

13. The defendant and its subsidiaries will cooperate fully and truthfully with the

United States in the prosecution of this case, the current federal investigation of violations of

federal antitrust laws involving international.ocean shipping services for rolJ-on, roll.off cargo,

any federal investigation resulting therefrom, and any litigation or other proceedings arising or

resulting from any such investigation to which the United States is.a party (collectively "Federal

Proceeding"). Federal Proceeding includes, but is not limited to, an investigation, prosecution,

litigation, or other proceeding regm'ding obstruction of, the making of a false statement or

declaration in, tbe commission ofperjur)' or subomation of perjury in, the commission of

contempt in, or cO"nspiracyto commitsuch offenses in, a Federal Proceeding. Tbe defendant's

subsidiaries for purposes ofthis Plea Agreement are entities tbat the defendant had a greater than

50% ownership interest in as of the date of signature of this Plea Agreement. The fuJi, truthful,

and continuing cooperation of the defendant and its subsidiaries will include, butnot be limited

to:

(a) produc.ing to the United .States all documents, information, and other

materials, wherever located, not protected under the attomey-cJient privilege or the work

product doctrine (and with translations into English), itl tbe possession, custodY,or

control of the defendant or its subsidiaries, requested by the United States in connection

with any Federal Proceeding; and

(b) using its best efforts to secure the full, truthful, and continuing

cooperation, as defmed in Paragraph 14 of this Plea Agreement, of the CUlTentdirectors,

officers, aDdemployees of the defendant and.its subsidiaries, as may be requested by the

United States, but.excluding the three (3) individuals listed in Attachment A filed under

9
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seal, includingmakiJig these persons available in the United States and.at other mutually

agreed-upon locations, at the defendant's expense, for interv.iews and the provision of

testimony in grand jury, trial, and other judicial proceedings in connection with any

Federal Proceeding. Current directors, ,officers, and employees are defined for purposes

of this Plea Agreement as individuals' who are directors, officers,or employees of the

defendant or its subsidiaries as ofthe date of signature of this Plea Agreement.

14. The full, truthful, and continuing cooperation of each person described in

Paragraph I3(b) above will be subject to the procedures and protections of this

paragraph, and wi 11 include, hut not be limited to:

(a) prodllcing in the United States and at othermutually agreed-upon

locations all documents, including claimed personal documents, and other materials,

wherever located, not protected under the attorney-client privilege or the work product

doctrine (and with translations into English), requested by attorneys and agents of the

United States in connection with any Federal Proceeding;

(b)' making himself or herself available for interviews in the United States and

at other mutually agreed-upon locations, not at the expense of the United States, upon the

request of attorneys and agents of the United States in connection with any Federal

Proceeding;

(e) responding fully and truthfully to all inquiries of the United Slates in

connection with any Federal Proceeding, withont falsely implfcating any person or

intentionally withholding any information, subjectto the penalties of making false

statements or declarations (18 U.S.C. 99 100 I, 1623), obstruction of justice (18 U.S.c. 9

1503, et seq.), or conspiracy to t.ommit such offenses;

(d) otherwise voluotarily providing the United States with any material or

information not requested in (a) - (c) ofthisparagrapb and not protected under the
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attorney-client privilege or tile work product doctrine that he or she may have that is

related to any Federal Proceeding;

(e) when called lipon to do so by the United States in connection with any

Federal Proceeding, testifying in grand jury, trial, and other judicial proceedings in the

United States fully, truthfully, and under oath, subject io the penalties of perjury (18

U,S,C. ~ 1621), making false statements or declarations in'grand jury or court

proceedings (18 USC, ~ J 623), contempt (l8U,S,C. ~~ 401-402), and obstructionof

justice (18 U.S,c. ~ 1503, el seq,); and

(f) agreeing that, if the agreement not to prosecute him or her in this Plea

Agreement is rehdered void under Paragraph 16(c), the statute of limitations peiiod for

any Relevant Offense, as defmed in Paragraph 16(a), will be tolled as to him or her for
I

the period between the date of the signing of this Plea Agreement and six (6) months after

the date. that the United States gave notice of its intent to void its obligaiions to that

person. under this Plea Agreement.

GOVERNMENT'S AGREEMENT

15. Subject io the full, truthful, and continuing cooperation onhe defendant and its

subsidiaries, as defined. in Paragraph J 3 ofthis Plea Agreement, and upon the Court's acceptance

.ofthe guilty plea called for by this Plea Agreement and ihe imposition of the recommended

sentence, the United States agrees that it will not bring further crimimil charges against the

defelidant .or its subsidiaries for any act or offense committed before the dale of the signing of

this Plea Agreementthat was undertaken in furtherance of an antitrust conspiracy involving

international ocean shipping services for roll-on, roll-off cargo, The non-prosecution terms of

this paragraph do not apply to (a) any acts of subornation of perjury (l811,S,C. ~ 1622), making

a false statement (18 U,S.c. S 100]), obstruction of justice (18 lJ.S.c. ~ 1503, el seq.), contempt

(18 USc. ~~ 401 -402), or conspiracy to commit such offenses; (b) civil matters of any kind; (e)

1 1
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any violation of the federal tax or securities laws or conspiracy to commit such offenses; or (d)

any crime of violence:

16. The United. States agrees tn the following:

(a) . Upon the Court's acceptante of the gullty plea called for by this Plea

Agreement and the imposition of the recommended sentence and subject to tJle

exceptions noted in Paragraph 16(c), the United States will not bring criminal charges

against any current or former director, officer, or employee of the defendant or its

subsidiaries for any act or offense committed before the date of the sigl1ing of this Plea

Agreementand while that 'person was acting as a director, officer, or employee of the

defendant or its subsidiaries that was .undertaken in furtherance oran antitrust conspiracy

involving international ocean shipping services for roll-on, rollcoff cargo ("Relevant

Offense"); except that the protections granted in this paragraph do not apply to the three

(3) individuals listed in Attachment A filed under seal;

(b) Should the United States detennme that any current director, officer, or

employee of the. defendant or its subsidiaries, other than the three (3) individuals listed in

. Attachment A filed under seal, may have information relevant to any Federal Proceeding,

the United States may request that person's cooperation under the terms of this Plea

Agreement by 'written request delivered to counsel for the individual (with a copy to.the

undersigned counsel for the defendant) or, if the individual is oot known by the United

.States to be represented, to the. undersigned counsel for the defendant;

(c) If any person requested to provide cooperation under Paragraph 16(b) fails

to comply with his or her obligations under Paragraph 14, then the tern1Sof this Plea

Agreement as they pertain to that person and the agreement not toprosecute that person

J2
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granted ill this Plea Agreement will be rendered void, and the United States may

prosecute such person criminally for any federal crime of which the United States has

knowledge, including, but not limited to any Relevant Offense;

(d) Except as provided in Paragraph l6(e), infonnationprovided by a person

described in Paragraph 16(b) to the United States under the tenns of this Plea Agreement

pel1ainjng to any Relevant Offense, or any information directly or indirectly derived from

that information, may not be used against that person in a criminal case, except in a

prosecution for peljury or subornation of perjury (18 U.S.C. li9 1621-22), making a false

statement Or declaration (18 U.S.C. 9S 100],1623), obstruction of justice (18 U.S.C. 9

1503, et.seq.), contempt (J 8U.S.C. SS 40J -402), or conspiracy to commit such offenses;

(e) Ifan)' personwho provides information to the United States under this

Plea Agreement fails tci comply fully with his or her obligations under Paragraph 14 of

this Plea Agreement, the agreement in Paragraph 16(d) not to use that infonnation or an)'

infonnation direct.ly or indirectly derived from it against that person in a criminal case

will be rendered void;

(f) The non-prosecution tennsof this paragraph do not apply to civil matters

of any kind; any violation of the federal tax or securities laws or conspi,racy t.ocommit

such offenses;. any crime of violence; or peIjur)' or subornation of perjury (18 U.S.C. S9

162 J -22), making a false statement or declaration (18 U.S.c. ~S1001, 1623), obstruction

Ofjustice.(18 U.S.C. S 1503, el seq.), contempt (18 U.S.C. 9S 401-402), or conspiracy io

commit sueh offenses; and

(g) Documents provided under Paragraphs 13(a) and 14(aj will be deemed

responsive to outstanding grand jury subpoenas Issued to the defendant.
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17. Thc United States agree's that when any person travels to the United States for

interviews, grand jury appearances, or court appearances pursuant to this Plea Agreement, or for

meetings with counsel in preparation therefor, the United States will take no action, based upon

any Relevant Offense, to subject such person to arrest, detention, or service of process, or to

prevent such person from departing the United Stiltes. This paragraph does oot apply to an

individual's cornmission of perjury or subornation of perjury (18 U,S,C. s~1621-22), making
false statements or declarations (18 U.S.C SS 1001,1623), obstruction of justice (18 U.s.C. 's

1503, el seq.), contempt (18 U.S.C. SS 401-402), or eonspiracy to commit such offenses.

18. The defendant wlderstands that it may be subject to suspension or debarment

action by federal or state agencies other than the United States Department of Justice Antitrust

Division, based upon the conviction resulting from this Plea Agreement, and that this Plea

Agreement in no way controls whatever action, ifany, other agencies may take. However, the

United States agrees that, ifrequested; it will advise the appropriate officials of any

governmental agency considering such action of the fact, manner, and extent of the cooperation

of the defendant and its subsidiaries as a inatter fot that agency to consider beforedetennining

what action, if any, to take. Tbe defendant nevertheless affinnsthat it wants to plead guilty

regardless of the suspension or debamlent consequences of its plea.

REPRESENT ATTON BY COUNSEL

19. The defendant has been represented by counsel and is fully satisfied that its

attorneys have provided competent legal representation. The defendant has thoroughly reviewed

this Plea Agreement and acknowledges that counsel has advised it of the nature oftbe charge,

any possible defenses to the charge, and the nature and range 'ofpossible sentences.
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VOLUNTARY PLEA

20. The defendant's decision toeiiter into this Plea Agreement and to tender a plea of

guilty is freely and voluntarily-made and is not the result of force, threats, assurances, promises,

or representations other than the representations contained. in this Plea Agreement and

Attachment A. The United 'St<lteshas made no promises or representations to the defendant as to

whether the Court will accept otreject the recommendations contained within thisPlea

Agreement.

VIOLA nON OF PLEA AGREEMENT

21. The defendant'agrees that, should the United States detemlinein good faith,

during the period that any Federal Procecding is pending, that the defendant or its subsidiaries

has failed to provide full, truthful. and continuing cooperation, as defined in Paragraph 13 of this

Plea Agreement, or has otherwise violated aiiy provision of this Plea Agreement, the United

States wiIlnotify counsel for the defendant in writing by personal or overnight delivery, emall,

or facsimile transmission and may also notify counsel by teiephone of its mtention to void any of

. its obligations under this Plea Agreement (except its obligations under this paragraph), and the

defendant and its subsidiaries will be subject to prosecution for any federal crime of which the

United Stateshas knowledge including, but not limited to, the substantive offenses relating to the

iilVestigation resulting in this Plea Agreement. The defendant agrees that, In the event that the

United States is released from its obligations UDderthis Pica Agreement and brings criminal

charges against tbe 'defendant or its subsidiaries for any offense referred to in Paragraph 15 of

this Plea Agreement, the statute of limitations period for such offense will be toJled for the

period between the date of the signing of this Plea Agreement and six (6) months after the date

the United States gave notic.e of its intent to void its obligations uilder this Plea Agreement.
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22. The defendant understands and agre.es that in any further prosecution

of it or its subsidiaries re,uiting from the release of the United States from its obligations under

this Plea Agreement, because of the defendant's or its subsidiaries' violation of this Plea

Agreement, any documents, statements, infOlmation, testimony, or evidence provided by it or its

subsidiaries, or their current directors, officers, or employees toattomeysor agents of the United

States, federal grand juries, or courts, and any ieadsdi:rived therefrom, may be used againstit or

its subsidiaries. In addition, the defendant unconditionally waives its right to challenge the use

of such evidence in any such further prosecution, notwithstanding the protections of Fed. R.

Evid.410.

ENTIRETY OF AGREEMENT

23. This Plea Agreement and Attachment A constitute tbe entire agreement between

the United States and the defendant conceming the disp'osition ofibe criminal charge in this case.

This Plea Agreement cannot be modified except in writing, signed by the United States and the

defendant.

24. The undersigned is authorized to enter this Plea Ag,:eement on bebalf oftbe

defendant as evidenced by the Resolution of the Board of Directors of the defendant attached to,

and incorporated by reference in, this Plea Agreement.

25. The undersigned attomeys for the United States have been authorized by the

Attorney General of the United States to enter this Plea Agreement on behalf of the United

States.

16

Case 1:14-cr-00100-GLR   Document 12   Filed 04/24/14   Page 16 of 17



26. A facsimile or rDF signature will be deemed an origina I signature for the purpose

of executing this Plea Agreement. Multiple signature pages are authorized for the purpose of

executing lhis PIca Agreement.

Attorneys
Antitrust Division
United States Department of .lustice
450 5th Street, N.W., Suite 11300
Washington, D.C. 20530
(202) .114•.1012
jon .jacobs@usdoj.gov

Respectfully submitted,

BY:~ _

Jon B. Jacobs
Carsten M. Reichel

BY:
Steven F. Cherry
Thomas MucHer
Wilmer Cutler Pickering Hale and DOfr I.LP .
1875 Pennsylvania Avenue, N.W.
Washington, D.C. 20006
'(202) 663'6321
steven.che-rl'y@wilmerhale.com
COllnsel for CampaJila Sud Americana de Vapores S.A;

---f . / ~1'~
DATED: /./t~/ '""""-;, ;201'/

/<7ff -'--7 -I.
BY: -'---.. I

Pablo Bauer/ .• (
General Counsel
Compania Sud Americana de Vapores S.A.
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FILED
U.S. DISTRICT COURT

DISTRICT OF r~ARYLAND

Violation: 15 U .s~c.9 I (SherIDan Act)

701~ NOV -6 AM12:38
CLERlfS OFFICE
AT BALTIMORE

'By DEPUTy
Criminal No,: I :14-cr-00449-GLR

UNITED STATES DISTRICT COURT
DISTRICT OF MARYLAND

Baltimore Division

v.

UNITED STATES OF AMERICA

KAWASAKI KlSEN KAISHA, LTD.

)
)
}
)
)
)
)

Defendant. )
-------------------~)

PLEA AGREEMENT

The United States of America and Kawasaki Kisen Kaisha, Ltd. ("defendant"), a

corporation organized and existing under the laws of Japan, hereby enter into the following Plea

Agreement pursuant to Rule II(c)(I)(C) of the Federal Rules of Criminal Procedure ("Fed. R.

Crim. P."):

RIGHTS OF DEFENDANT

I. The defendant understands its rights:

(a) to be represented by an attorney;

(b) to be charged by Indictment;

(c) as a corporation organized and existing under the laws of Japan, to decline

to accept service of the Summons in this case, and to contest the jurisdiction of the

United States to prosecute this case against it in the United States District Court for the

District of Maryland;

(d) to plead not guilty to any criminal charge brought against it;

(e) to have a trial by jury, at which it would be presumed not guilty of the

charge and the United States would have to prove every essential element of the charged

offense beyond a reasonable doubt for it to be found guilty;

I
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(f) to~confront and cross-examine witnesses against it and to subpoena

witnesses in its defense at trial;

(g) to appeal its conviction if it is found guilty; and

(h) to appeal the imposition of sentence against it.

AGREEMENT TO PLEAD GUILTY
AND WAIVE CERTAIN RIGHTS

2. The defendant knowingly and voluntarily waives the rights set out in Paragraph

I (b)-(g) above. The defendant also knowingly and voluntarily waives the right to file any

appeal, any collateral attack, or any other writ or motion, inCluding but not limited to an appeal

under 18 U.S.C. ~ 3742, that challenges the sentence imposed by the Court if that sentence is

'consistent with or below the recommended sentence in Paragraph 9 of this Plea Agreement,

regardless of how the sentence is determined by the Court. This agreement does not affect the

rights or obligations of the United States as set forth in 18 U.S.C. ~ 3742(b) or (c). Nothing in

this paragraph, however, will act as a bar to the defendant perfecting any legal remedies it may

otherwise have on appeal or collateral attack respecting Claims of ineffective assistance of

counselor prosecutorial misconduct. The defendant agrees that there is currently no known

evidence of ineffective assistance of counselor prosecutorial misconduct. Pursuant to Fed. R.

Crim. P. 7(b), the defendant will waive indictment and plead guilty to a one-count Information to
;

be filed in the United States District Court for the District of Maryland. The Information will

charge the defendant with participating in a combination and conspiracy, with its participation

starting from at least as early as February 1997 and continuing until at least September 2012, to

suppress and eliminate competition by allocating customers and routes, rigging bids, and fixing

prices for international ocean shipping services for roll-on, roll-off cargo, such as cars and

trucks, to and from the United States and elsewhere, in violation of the Sherman Antitrust Act,

15 U.S.c. ~ I.
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3. The defendant will plead guilty to the criminal charge described in Paragraph 2

above pursuant to the terms of this Plea Agreement and will make a factual admission of guilt to

the Court in accordance with Fed. R. Crim. P. 11, as set forth in Paragraph 4 below.

FACTUAL BASIS FOR OFFENSE CHARGED

4. Had this case gone to trial, the United States would have presented evidence

sufficient to prove the following facts:

(a) For purposes of this Plea Agreement, the "relevant period" is that period

from at least as early as February 1997 and continuing until at least September 2012.

During the relevant period, the defendant was a corporation organized and existing under

the laws of Japan. Defendant had its principal place of business in Tokyo, Japan. Its

U.S. subsidiary was headquartered at offices in Richmond, Virginia. During the relevant

period, the defendant was engaged in the business of providing international ocean

shipping services for roll-on, roll-off cargo to and from the United States and elsewhere.

Roll-on, roll-off cargo is non-containerized cargo that can be both rolled onto and rolled

off of an ocean-going vessel. Examples of such cargo include new and used cars and

trucks, as well as construction, mining, and agricultural equipment. The international

ocean shipment of roll-on, roll-off cargo as used herein is defined as deep-sea or trans-

ocean transportation and does not include short-sea or coastal water freight transportation

between the contiguous and non-contiguous states and territories of the United States.

During the relevant period, defendant had more than 200 employees, and its sales for

international ocean shipping services for new cars and trucks exported from the United

States that were affected by the conspiracy were more than $217,000,000.

(b) During the relevant period, the defendant, through certain employees in

both Japan and the United States, including an individual in a high-level personnel

position and other individuals with substantial authority within the company, participated

in a conspiracy among ocean carriers of roll-on, roll-off cargo, the primary purpose of
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which was to suppress and eliminate competition by allocating customers and routes,

rigging bids, and fixing prices for international ocean shipping services for roll-on, roll-

off cargo, such as cars and trucks, to and from the United States and elsewhere, in

violation of the Sherman Antitrust Act, 15 U.S.C. ~ I. In furtherance of the conspiracy,

the defendant, through certain employees, engaged in discussions and attended meetings

with representatives of other ocean carriers of roll-on, roll-off cargo. During these

discussions and meetings, agreements were reached to allocate certain customers and

routes, rig certain bids, and to fix, stabilize and maintain the prices for certain

international ocean shipping services for roll-on, roll-offcargo to and from the United

States and elsewhere. Affected customers included certain U.S.-based manufacturers of

cars and trucks.

(c) During the relevant period, roll-on, roll-off cargo shipped by one or more

ofthe conspirator firms, as well as payments for international ocean shipping services of

such cargo, traveled in interstate and foreign commerce. The business activities of the

defendant and its co-conspirators in connection with the international ocean shipping

services for roll-on, roll-off cargo to and from the United States were within the flow of,

and substantially affected, interstate and foreign trade and commerce.

(d) Acts in furtherance of this conspiracy were carried out within the District

of Maryland, Baltimore Division. The Port of Baltimore is one of the largest ports in the

United States for the import and export of new automobiles. During the relevant period,

the defendant or its co-conspirators exported roll-on, roll-off cargo affected by the

conspiracy from the Port of Baltimore.

ELEMENTS OF THE OFFENSE

5. The elements of the charged offense are that:

(a) the conspiracy described in the Information existed at or about the time

alleged;
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(b) the defendant knowingly became a member of the conspiracy; and

(c) the conspiracy described in the Information either substantially affected

interstate commerce in goods or services or occurred within the flow of interstate

commerce in goods and services.

POSSIBLE MAXIMUM SENTENCE

6. The defendant understands that the statutory maximum penalty which may be

imposed against it upon conviction for a violation of Section One of the Sherman Antitrust Act is

a fine in an amount equal to the greatest of:

(a) $100 million (15 U.S.C. 9 I);

(b) twice the gross pecuniary gain the conspirators derived from the crime (18

u.s.c. 9 3571(c) and (d)); or

(c) twice the gross pecuniary loss caused to the victims of the crime by the

conspirators (18 U.S.C. 9 3571(c) and (d)).

7. In addition, the defendant understands that:

(a) pursuant to 18 U.S.C. 9 3561(c)(I), the Court may impose a term of

probation of at least one year, but not more than five years;

(b) pursuant to 9881.1 of the United States Sentencing Guidelines

("U.S.S.G.," "Sentencing Guidelines," or "Guidelines") or 18 U.S.C. 9 3563(b)(2) or

3663(a)(3), the Court may order it to pay restitution to the victims of the offense; and

(c) pursuant to 18 U.S.C. 9 3013(a)(2)(B), the Court is required to order the

defendant to pay a $400 special assessment upon conviction for the charged crime.

SENTENCING GUIDELINES

8. The defendant understands that the Sentencing Guidelines are advisory, not

mandatory, but that the Court must consider, in determining and imposing the sentence, the

Guidelines Manual in effect on the date of sentencing, unless that Manual provides for greater
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punishment than the Manual in effect on the last date the offense of conviction was committed,

in which case the Court must consider the Guidelines Manual in effect on the last date that the

offense of conviction was committed. The parties agree there is no ex-post-facto issue under the

November 1, 2013 Guidelines Manual. The Court must also consider the other factors set forth

in 18 U.S.C. ~ 3553(a), in determining and imposing sentence. The defendant understands that

the Guidelines determinations will be made by the Court by a preponderance of the evidence

standard. The defendant understands that, although the Court is not ultimately bound to impose

a sentence within the applicable Guidelines range, its sentence must be reasonable based upon

consideration of all relevant sentencing factors set forth in 18 U.S.C. ~ 3553(a).

SENTENCING AGREEMENT

9. Pursuant to Fed. R. Crim. P. II(c)(I)(C) and subject to the full, truthful, and

continuing cooperation of the defendant and its subsidiaries, as defined in Paragraph 13 of this

Plea Agreement, the United States and the defendant agree that the appropriate disposition ofthis

case is, and agree to recommend jointly that the Court impose, a sentence requiring the defendant

to pay to the United States a criminal fme of$67.7 million, payable in full before the fifteenth

(15th) day after the date of judgment, and no order of restitution ("the recommended sentence").

The parties agree that there exists no aggravating or mitigating circumstance of a kind, or to a

degree, not adequately taken into consideration by the U.S. Sentencing Commission in

formulating the Sentencing Guidelines justifying a departure pursuant to U.S.S.G. ~5K2.0. The

parties agree not to seek at the sentencing hearing any sentence outside of the Guidelines range

nor any Guidelines adjustment for any reason that is not set forth in this Plea Agreement. The

parties further agree that the recommended sentence set forth in this Plea Agreement is

reasonable.

(a) The defendant understands that the Court will order it to pay a $400

special assessment, pursuant to 18 U.S.C. ~ 3013(a)(2)(B), in addition to any fine

imposed.
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(b), In light of the civil cases filed against the defendant, which potentially

provide for a recovery of a multiple of actual damages, the recommended sentence does

not include a restitution order for the offense charged in the Information.

(c) Both parties will recommend that no term of probation be imposed, but the

defendant understands that the Court's denial of this request will not void this Plea

Agreement.

(d) The United States and the defendant jointly submit that this Plea

Agreement, together with the record that will be created by the United States and the

defendant at the plea and sentencing hearings, and the further disclosure described in

Paragraph I I, will provide sufficient information concerning the defendant, the crime

charged in this case, and the defendant's role in the crime to enable tbe meaningful

exercise of sentencing authority by the Court under 18 U.S.c. ~ 3553. The United States

and the defendant agree to request jointly that the Court accept the defendant's guilty plea

and impose sentence on an expedited schedule as early as the date of arraignment, based

upon the record provided by the defendant and the United States, under the provisions of

Fed. R. Crim. P. 32(c)(I)(A)(ii), U.S.S.G. ~6AI.I, and Rule 32.1(h) of the Criminal

Local Rules. The Court's denial of the request to impose sentence on an expedited

schedule will not void this Plea Agreement.

10. The United States and the defendant agree that the applicable Guidelines fine

range exceeds the fine contained in the recommended sentence set out in Paragraph 9 above.

Subject to the full, truthful, and continuing cooperation ofthe defendant and its subsidiaries, as

defined in Paragraph 13 of this Plea Agreement, and prior to sentencing in this case, the United

States agrees that it will make a motion, pursuant to U.S.S.G. ~8C4.I, for a downward departure

from the Guidelines fine range and will request that the Court impose the recommended sentence

set out in Paragraph 9 of this Plea Agreement because of the defendant's and its subsidiaries'

7
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substantial assistance in the government's investigation and prosecutions of violations of federal

antitrust laws involving international ocean shipping services for roll-on, roll-off cargo.

II. Subject to the full, truthful, and continuing cooperation of the defendant and its

subsidiaries, as defined in Paragraph 13 of this Plea Agreement, and prior to sentencing in this

case, the United States will fully advise the Court and the Probation Office of the fact, manner,

and extent of the defendant's and its subsidiaries' cooperation and their commitment to

prospective cooperation with the United States' investigation and prosecutions, all material facts

relating to the defendant's involvement in the charged offense, and all other relevant conduct.

12. The United States and the defendant understand that the Court retains complete

discretion to accept or reject the recommended sentence provided for in Paragraph 9 of this Plea

Agreement.

(a) If the Court does not accept the recommended sentence, the United States

and the defendant agree that this Plea Agreement, except for Paragraph 12(b) below,

will be rendered void.
,

(b) If the Court does not accept the recommended sentence, the defendant will

be free to withdraw its guilty plea (Fed. R. Crim. P. II (c)(5) and (d)). If the defendant

withdraws its plea of guilty, this Plea Agreement, the guilty plea, and any statement

made in the course of any proceedings under Fed. R. Crim. P. II regarding the guilty

plea or this Plea Agreement or made in the course of plea discussions with an attorney

for the government will not be admissible against the defendant in any criminal or

civil proceeding, except as otherwise provided inFed~ R. Evid. 410. In addition, the

defendant agrees that, if it withdraws its guilty plea pursuant to this subparagraph of

this Plea Agreement, the statute oflimitations period for any offense referred to in

Paragraph IS of this Plea Agreement will be tolled for the period between the date of

the signature of this Plea Agreement and the date the defendant withdrew its guilty

8
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plea or for a period of sixty (60) days after the date of the signature of this Plea

Agreement, whichever period is greater.

DEFENDANT'S COOPERATION

13. The defendant and its subsidiaries will cooperate fully and truthfully with the

United States in the prosecution of this case, the current federal investigation of violations of

federal antitrust laws involving international ocean shipping services for roll-on, roll-off cargo,

any federal investigation resulting therefrom, and any litigation or other proceedings arising or

resulting from such investigation to which the United States is a party (collectively "Federal

Proceeding"). Federal Proceeding includes, but is not limited to, an investigation, prosecution,

litigation, or other proceeding regarding obstruction of, the making of a false statement or

declaration in, the commission of perjury or subornation of perjury in, the commission of

contempt in, or conspiracy to commit such offenses in, a Federal Proceeding. The defendant's

subsidiaries for purposes of this Plea Agreement are entities that the defendant had a greater than

50% ownership interest in as of the date of signature of this Plea Agreement. The full, truthful,

and continuing cooperation of the defendant and its subsidiaries will include, but not be limited

to:

(a) producing to the United States all documents, information, and other

materials, wherever located, not protected under the attorney-client privilege or the work

product doctrine (and with translations into English), in the possession, custody, or

control of the defendant or any of its subsidiaries, requested by the United States in

connection with any Federal Proceeding; and

(b) using its best efforts to secure the full, truthful, and continuing

cooperation, as defined in Paragraph 14 of this Plea Agreement, of the current and former

directors, officers, and employees of the defendant or any of its subsidiaries as may be

requested by the United States, but excluding the six (6) individuals listed in Attachment

A filed under seal, including making these persons available in the United States and at

9
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other mutually agreed-upon locations, at the defendant's expense, for interviews and the

provision of testimony in grand jury, trial, and other judicial proceedings in connection

with any Federal Proceeding. Current directors, officers, and employees are defined for

purposes of this Plea Agreement as individuals who are directors, officers, or employees

of the defendant or any of its subsidiaries as of the date of signature ofthis Plea

Agreement.

14. The full, truthful, and continuing cooperation of each person described in

Paragraph 13(b) above will be subject to the procedures and protections of this

paragraph, and will include, but not be .limited to:

(a) producing in the United States and at other mutually agreed-upon

locations all documents, including claimed personal documents, and other materials,

wherever located, not protected under the attorney-client privilege or the work product

doctrine (and with translations into English), requested by attorneys and agents of the

United States in connection with any Federal Proceeding;

(b) making himself or herself available for interviews in the United States and

at other mutually agreed-upon locations, not at the expense ofthe United States, upon the

request of attorneys and agents of the United States in connection with any Federal

Proceeding;

(c) responding fully and truthfully to all inquiries of the United States in

connection with any Federal Proceeding, without falsely implicating any person or

intentionally withholding any information, subject to the penalties of making false

statements or declarations (18 U.S.c. gg 1001, 1623), obstruction of justice (18 U.S.C. g

15m, et seq.), or conspiracy to commit such offenses;

(d) otherwise voluntarily providing the United States with any material or

information not requested in (a) - (c) of this paragraph and not protected under the

10
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attorney-client privilege or the work product doctrine that he or she may have that is

related to any Federal Proceeding;

(e) when called upon to do so by the United States in connection with any

Federal Proceeding, testifYing in grand jury, trial, and other judicial proceedings in the

United States fully, truthfully, and under oath, subject to the penalties of perjury (18

U.S.C. S 1621), making false statements or declarations in grand jury or court

proceedings (18 U.S.c. S 1623), contempt (18 U.S.C. SS 401-402), and obstruction of

justice (18 U.S.C. S 1503, et seq.); and

(t) agreeing_that, if the agreement not to prosecute him or her in this Plea

Agreement is rendered void under Paragraph 16(c), the statute of limitations period for

any Relevant Offense, as defined in Paragraph 16(a), will be tolled as to him or her for

the period between the date of the signing of this Plea Agreement and six (6) months after

the date that the United States gave notice of its intent to void its obligations to that

person under this Plea Agreement.

GOVERNMENT'S AGREEMENT

15. Subject to the full, truthful, and continuing cooperation of the defendant and its

subsidiaries, as defined in Paragraph 13 of this Plea Agreement, and upon the Court's acceptance

of the guilty plea called for by this Plea Agreement and the imposition of the recommended

sentence, the United States agrees that it will not bring further criminal charges against the

defendant or its subsidiaries for any act or offense committed before the date of the signing of

this Plea Agreement that was undertaken in furtherance of an antitrust conspiracy involving

international ocean shipping services for roll-on, roll-off cargo. The non-prosecution terms of

this paragraph do not apply to (a) any acts of subornation of perjury (18 U.S.C. S 1622), making

a false statement (18 U.S.C. S 1001), obstruction of justice (18 U.S.C. S 1503, et seq.), contempt

(18 U.S.C. SS 401-402), or conspiracy to commit such offenses; (b) civil matters of any kind; (c)

II
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any violation of the federal tax or securities laws or conspiracy to commit such offenses; or (d)

any crime of violence.

16. The United States agrees to the following:

(a) Upon the Court's acceptance of the guilty plea called for by this Plea

Agreement and the imposition of the recommended sentence and subject to the

exceptions noted in Paragraph l6( c), the United States will not bring criminal charges

against any current or former director, officer, or employee of the defendant or its

subsidiaries for any act or offense committed before the date of the signing of this Plea

Agreement and while that person was acting as a director, officer, or employee of the

defendant or its subsidiaries that was undertaken in furtherance of an antitrust conspiracy

involving international ocean shipping services for roll-on, roll-off cargo ("Relevant

Offense"), except that the protections granted in this paragraph do not apply to the six (6)

individuals listed in Attachment A filed under seal;

(b) Should the United States determine that any current director, officer, or

employee of the defendant or its subsidiaries, other than the six (6) individuals listed in

Attachment A filed under seal, may have information relevant to any Federal Proceeding,

the United States may request that person's cooperation under the terms ofthis Plea

Agreement by written request delivered to counsel for the individual (with a copy to the

.undersigned counsel for the defendant) or, ifthe individual is not known by the United

States to be represented, to the undersigned counsel for the defendant;

(c) If any person requested to provide cooperation under Paragraph 16(b) fails

to comply with his or her obligations under Paragraph 14, then the terms of this Plea

Agreement as they pertain to that person and the agreement not to prosecute that person

12
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granted in this Plea Agreement will be rendered void, and the United States may

prosecute such person criminally for any federal crime of which the United States has

knowledge, including, but not limited to any Relevant Offense;

- (d) Except as provided in Paragraph 16(e), information provided by a person

described in Paragraph 16(b) to the United States under the terms of this Plea Agreement

pertaining to any Relevant Offense, or any information directly or indirectly derived from

that information, may not be used against that person in a criminal case, except in a

prosecution for perjury or subornation of perjury (18 U.S.C. ~~ 1621-22), making a false

statement or declaration (18 U.S.C. ~~ 1001, 1623), obstruction of justice (18 U.S.C. ~

1503, et seq.), contempt (18 U.S.C. ~~ 401-402), or conspiracy to commit such offenses;

(e) If any person who provides information to the United States under this

Plea Agreement fails to comply fully with his or her obligations under Paragraph 14 of

this Plea Agreement, the agreement in Paragraph 16(d) not to use that information or any

information directly or indirectly derived from it against that person in a criminal case

will be rendered void;

(f) The non-prosecution terms of this paragraph do not apply to civil matters

of any kind; any violation of the federal tax or securities laws or conspiracy to commit

such offenses; any crime of violence; or perjury or subornation of perjury (18 U.S.c. ~~

1621-22), making a false statement or declaration (18 U.S.C. ~~ 1001, 1623), obstruction

of justice (18 U.S.C. ~ 1503, et seq.), contempt (18 U.S.c. ~~ 401-402), or conspiracy to

commit such offenses; and

(g) Documents provided under Paragraphs I 3(a) and 14(a) will be deemed

responsive to outstanding grand jury subpoenas issued to the defendant.

13
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17. The United States agrees that when any person travels to the United States for

interviews, grand jury appearances, or court appearances pursuant to this Plea Agreement, or for

meetings with counsel in preparation therefor, the United States will take no action, based upon

any Relevant Offense, to subject such person to arrest, detention, or service of process, or to

prevent such person from departing the United States. This paragraph does not apply to an

individual's commission of perjury or subornation of perjury (18 U.S.C. SS 1621-22), making

false statements or declarations (18 U.S.c. SS 1001, 1623), obstruction of justice (18 US.c. S

1503, et seq.), contempt (18 U.S.c. SS 401-402), or conspiracy to commit such offenses.

18. The defendant understands that it may be subject to suspension or debarment

action by federal or state agencies other than the United States Department of Justice Antitrust

Division, based upon the conviction resulting from this Plea Agreement, and that this Plea

Agreement in no way controls whatever action, if any, other agencies may take. However, the

United States agrees that, if requested, it will advise the appropriate officials of any

governmental agency considering such action of the fact, manner, and extent of the cooperation

of the defendant and its subsidiaries as a matter for that agency to consider before determining

what action, if any, to take. The defendant nevertheless affirms that it wants to plead guilty

regardless of the suspension or debarment consequences of its plea.

REPRESENTATION BY COUNSEL

19. The defendant has been represented by counsel and is fully satisfied that its

attorneys have provided competent legal representation. The defendant has thoroughly reviewed

this Plea Agreement and acknowledges that counsel has advised it of the nature ofthe charge,

any possible defenses to the charge, and the nature and range of possible sentences.

14
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VOLUNTARY PLEA

20. The defendant's decision to enter into this Plea Agreement and to tender a plea of

guilty is freely and voluntarily made and is not the result of force, threats, assurances, promises,

or representations other than the representations contained in this Plea Agreement and

Attachment A. The United States has made no promises or representations to the defendant as to

whether the Court will accept or reject the recommendations contained within this Plea

Agreement.

VIOLATION OF PLEA AGREEMENT

21. The defendant agrees that, should the United States determine in good faith,

during the period that any Federal Proceeding is pending, that the defendant or anyof its

subsidiaries has failed to provide full, truthful, and continuing cooperation, as defined in

Paragraph 13 ofthis Plea Agreement, or has otherwise violated any provision of this Plea

Agreement, the United States will notifY counsel for the defendant in writing by personal or

overnight delivery, email, or facsimile transmission and may also notify counsel by telephone of

its intention to void any of its obligations under this Plea Agreement (except its obligations under

this paragraph), and the defendant and its subsidiaries will be subject to prosecution for any

federal crime of which the United States has knowledge including, but not limited to, the

substantive offenses relating to the investigation resulting in this Plea Agreement. The defendant

agrees that, in the event that the United States is released from its obligations under this Plea

Agreement and brings criminal charges against the defendant or its subsidiaries for any offense

referred to in Paragraph 15 of this Plea Agreement, the statute of limitations period for such

offense will be tolled for the period between the date of the signing of this Plea Agreement and

15
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six (6) months after the date the United States gave notice of its intent to void its obligations

under this Plea Agreement.

22. The defendant understands and agrees that in any further prosecution

of it or its subsidiaries resulting from the release of the United States from its obligations under

this Plea Agreement, because of the defendant's or its subsidiaries' violation of this Plea

Agreement, any documents, statements, information, testimony, or evidence provided by-it or its

subsidiaries, or their current directors, officers, or employees to attorneys Of. agents of the United

States, federal grand juries, or courts, and any leads derived therefrom, may be used against it or

its subsidiaries. In addition, the defendant unconditionally waives its right to challenge the use

of such evidence in any'such further prosecution, notwithstanding the protections of Fed. R.

Evid.410.

ENTIRETY OF AGREEMENT

23. This Plea Agreement and Attachment A constitute the entire agreement between

the United States and the defendant concerning the disposition of the criminal charge in this case.

This Plea Agreement cannot be modified except in writing, signed by the United States and the

defendant.

24. The undersigned is authorized to enter this Plea Agreement on behalf of the

defendant as evidenced by the Resolution of the Board of Directors of the defendant attached to,

and incorporated by reference in, this Plea Agreement.

25. The undersigned attorneys for the United States have been authorized by the

Attorney General of the United States to enter this Plea Agreement on behalf of the United

States.

16
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26. A facsimile or PDF signature will be deemed an original signature for the purpose

of executing this Plea Agreement. Multiple signature pages are authorized for the purpose of

executing this Plea Agreement.

)

DATED:

BY_: _
Makoto Arai
Executive Officer
Kawasaki Kisen Kaisha, Ltd.

BY: _
Jeremy J. Calsyn
Mark W. Nelson
Catherine M. Fischl
Cleary Gottlieb Steen & Hamilton LLP
2000 Pennsylvania Avenue, N.W.
Washington, D.C. 20006
(202) 974-1522
jcalsyn@cgsh.com
Counsel for Kawasaki Kisen Kaisha, Ltd.
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Respectfully submitted,

BY eu\ tIC,
Carsten M. Reichel
Jon B. Jacobs
CraigY. Lee
Richard A. Hellings, Ir.
Emma M. Burnham
Attorneys
Antitrust Division
United States Department of Justice
450 5th Street, N.W., Suite 11300
Washington, D.C. 20530
(202) 305-0893
cariten.reichel@usdoj.gov
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26. A facsimile or PDF signature will be deemed an original signature for the purpose

of executing this Plea Agreement. Multiple signature pages are authorized for the purpose of

executing this Plea Agreement.

BY:
Makoto Arai.
Executive Officer
Kawasaki Kisen Kaisha, Ltd.

{k *BY: ..........-
jeYJ.ca~ ~
Mark W. Nelson
Catherine M. Fischl
Cleary Gottlieb Steen & Hamilton LLP
2000 Pennsylvania Avenue,N.W.
Washington, D.C. 20006
(202) 974-1522
jcalsyn@cgsh:com
Counsel for Kawasaki Kisen Kaisha, Ltd.
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Respectfully submitted,

BY: _
Carsten M. Reichel
Jon B. Jacobs
Craig Y. Lee
Richard A. Hellings, Jr.
Emma M. Burnham
Attorneys
Antitrust Division
United States Department of Justice
450 5th Street, N.W., Suite 11300
Washington,D.C. 20530
(202) 305-0893
carsten.reichel@iJSdoj.gov
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FILED
U.S. DISTRICT COURT

DISTRICT OF JARYI MID
Privileged & Con ,dentiar

Altorney-~il4>Ug.<f'!ll]~miA~ 38

CLERH'S OFFICE
AT BALTI/iORE

KAWASAKI KISEN KAISHA, LTD.
BOARD RESOLUTIONS BY DEPUTy

At the Meeting of the Board of Directors of KAWASAKI KISEN KAISHA, LTD. (""K" Line")
held on September 26, 2014, the Board:

RESOLVED, that the execution, delivery and performance of the Plea Agreement
between the United States Department of Justice and "K" Line, in substantially the form
attached hereto, is hereby approved;

RESOLVED, that Mr. Makoto Arai, Executive Officer of"K" Line, is authorized, empowered
and directed to execute and deliver the Plea Agreement in the name and on behalfof"K" Line;
and

RESOL VED, that Mr. Makoto Arai, Executive Officer, is authorized, empowered and directed to
represent "K" Line before any court or governmental agency in order to make statements and
confirmations in accordance with the Plea Agreement, including entering a guilty plea on behalf
of~'K"Line.

CERTIFICATE

I, Jiro Asakura, President & CEO of"K" Line, a company organized and existing under the laws
of Japan, do hereby certify that the foregoing resolutions adopted by the Board of Directors of
"K" Line, at a meeting of the Board of Directors in Tokyo on September 26, 2014, arc true,
correct and complete and that said resolutions have not been amended, modified or repealed, and
remain in full force and effect, as of the date hereof.

Signed in Tokyo, Japan this 26th day of September, 2014, by

Q1k~t~.PJk7:A_
~
President & CEO
KAWASAKI KISEN KAISHA, LTD.
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FILED
U.S"pi.?T~ICT COURT

D1Sn.,C I Oi' MARYLA~iO

Violation: 15 U.S.C. S I (Sherman Act)

Filed:

Criminal No.:

UNITED STATES DISTRICT COURT
DISTRICT OF MARYLAND

Baltimore Division

UNITED STATES OF AMERICA )
)
)

v. )
)

NIPPON YUSEN KABUSHIKI KAISHA )
)

Defendant. )
)

PLEA AGREEMENT

2015 !1/~R II PH 4: II
CLERK'S OFFICE
AT SALTlhORE

S Y_", ..__ Di:PUTY

The United States of America and Nippon Yusen Kabushiki Kaisha ("defendant"), a

corporation organized and existing under the laws of Japan, hereby enter into the following Plea

Agreement pursuant to Rule I I(c)(I)(C) of the Federal Rules of Criminal Procedure ("Fed. R.

Crim. P."):

RIGHTS OF DEFENDANT

1. The defendant understands its rights:

(a) to be represented by an attorney;

(b) to be charged by Indictment;

(c) as a corporation organized and existing under the laws of Japan, to decline

to accept service of the Summons in this case, and to contest the jurisdiction of the

United States to prosecute this case against it in the United States District Court for the

District of Maryland;

(d) to plead not guilty to any criminal charge brought against it;

(e) to have a trial by jury, at which it would be presumed not guilty of the

charge and the United States would have to prove every essential element of the charged

offense beyond a reasonable doubt for it to be found guilty;
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(f) to confront and cross-examine witnesses against it and to subpoena

witnesses in its defense at trial;

(g) to appeal its conviction if it is found guilty; and

(h) to appeal the imposition of sentence against it.

AGREEMENT TO PLEAD GUlL TY
AND WAIVE CERTAIN RIGHTS

2. The defendant knowingly and voluntarily waives the rights set out in Paragraph

I(b)-(g) above. The defendant also knowingly and voluntarily waives the right to file any

appeal, any collateral attack, or any other writ or motion, including but not limited to an appeal

under 18 U.S.c. S 3742, that challenges the sentence imposed by the Court ifthat sentence is

consistent with or below the recommended sentence in Paragraph 9 of this Plea Agreement,

regardless of how the sentence is determined by the Court. This agreement does not affect the

rights or obligations of the United States as set forth in 18 U.S.C. S 3742(b) or (c). Nothing in

this paragraph, however, will act as a bar to the defendant perfecting any legal remedies it may

otherwise have on appeal or collateral attack respecting claims of ineffective assistance of

counselor prosecutorial misconduct. The defendant agrees that there is currently no known

evidence of ineffective assistance of counselor prosecutorial misconduct. Pursuant to Fed. R.

Crim. P. 7(b), the defendant will waive indictment and plead guilty to a one-count Information to

be filed in the United States District Court for the District of Maryland. The Information will

charge the defendant with participating in a combination and conspiracy, with its participation

starting from at least as early as February 1997 and continuing until at least September 20 12, to

suppress and eliminate competition by allocating customers and routes, rigging bids, and fixing

prices for international ocean shipping services for roll-on, roll-off cargo, such as cars and

trucks, to and from the United States and elsewhere, in violation of the Sherman Antitrust Act,

15 U.S.c. S 1.

2
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3. The defendant will plead guilty to the criminal charge described in Paragraph 2

above pursuant to the terms of this Plea Agreement and will make a factual admission of guilt to

the Court in accordance with Fed. R. Crim. P. II, as set forth in Paragraph 4 below.

FACTUAL BASIS FOR OFFENSE CHARGED

4. Had this case gone to trial, the United States would have presented evidence

sufficient to prove the following facts:

(a) For purposes of this Plea Agreement, the "relevant period" is that period.

from at least as early as February 1997 and continuing until at least September 2012.

During the relevant period, the defendant was a corporation organized and existing under

the laws of Japan. Defendant had its principal place of business in Tokyo, Japan. Its

U.S. subsidiary was headquartered at offices in Secaucus, New Jersey. During the

relevant period, the defendant was engaged in the business of providing international

ocean shipping services for roll-on, roll-off cargo to and from the United States and

elsewhere. Roll-on, roll-off cargo is non-containerized cargo that can be both rolled onto

and rolled off of an ocean-going vessel. Examples of such cargo include new and used

cars and trucks, as well as construction, mining, and agricultural equipment. The

international ocean shipment of roll-on, roll-off cargo as used herein is defined as deep-

sea or trans-ocean transportation and does not include short-sea or coastal water freight

transportation between the contiguous and non-contiguous states and territories of the

United States. During the relevant period, defendant had more than J ,000 employees,

and its sales for international ocean shipping services for new cars and trucks exported

from the United States that were affected by the conspiracy were more than

$171,000,000.

(b) During the relevant period, the defendant, through certain employees in

both Japan and the United States, including high-level personnel and other individuals

with substantial authority within the company, participated in a conspiracy among ocean

3
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carriers of roll-on, roll-off cargo, the primary purpose of which was to suppress and

eliminate competition by allocating customers and routes, rigging bids, and fixing prices

for international ocean shipping services for roll-on, roll-off cargo, such as cars and

trucks, to and from the United States and elsewhere, in violation ofthe Sherman Antitrust

Act, 15 U.S.c. 9 1. In furtherance ofthe conspiracy, the defendant, through certain

employees, engaged in discussions and attended meetings with representatives of other

ocean carriers of roll-on, roll-off cargo. During these discussions and meetings,

agreements were reached to allocate certain customers and routes, rig certain bids, and to

fix, stabilize and maintain the prices for certain international ocean shipping services for

roll-on, roll-off cargo to and from the United States and elsewhere. Affected customers

included certain U.S.-based manufacturers of cars and trucks.

(c) During the relevant period, roll-on, roll-off cargo shipped by one or more

of the conspirator firms, as well as payments for international ocean shipping services of

such cargo, traveled in interstate and foreign commerce. The business activities of the

defendant and its co-conspirators in connection with the international ocean shipping

services for roll-on, roll-off cargo to and from the United States were within the flow of,

and substantially affected, interstate and foreign trade and commerce.

(d) Acts in furtherance of this conspiracy were carried out within the District

of Maryland, Baltimore Division. The Port of Baltimore is one of the largest ports in the

United States for the import and export of new automobiles. During the relevant period,

the defendant or its co-conspirators exported roll-on, roll-off cargo affected by the

conspiracy from the Port of Baltimore.

ELEMENTS OF THE OFFENSE

5. The elements of the charged offense are that:

(a) the conspiracy described in the Information existed at or about the time

alleged;

4
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(b) the defendant knowingly became a member of the conspiracy; and

(c) the conspiracy described in the Information either substantially affected

interstate commerce in goods or services or occurred within the flow of interstate

commerce in goods and services.

POSSIBLE MAXIMUM SENTENCE

6. The defendant understands that the statutory maximum penalty which may be

imposed against it upon conviction for a violation of Section One of the Sherman Antitrust Act is

a fine in an amount equal to the greatest of:

(a) $100 million (15 U.S.c. 91);

(b) twice the gross pecuniary gain the conspirators derived from the crime (18

U.S.c. 9 357l(c) and (d)); or

(c) twice the gross pecuniary loss caused to the victims of the crime by the

conspirators (18 U.S.c. 9 357l(c) and (d)).

7. In addition, the defendant understands that:

(a) pursuant to 18 U.S.C. 9 3561(c)(I), the Court may impose a term of

probation of at least one year, but not more than five years;

(b) pursuant to 98B!.1 of the United States Sentencing Guidelines

("U.S.S.G.," "Sentencing Guidelines," or "Guidelines") or 18 U.S.c. 9 3563(b)(2) or

3663(a)(3), the Court may order it to pay restitution to the victims of the offense; and

(c) pursuant to 18 U.s.c. 9 3013(a)(2)(B), the Court is required to order the

defendant to pay a $400 special assessment upon conviction for the charged crime.

SENTENCING GUIDELINES

8. The defendant understands that the Sentencing Guidelines are advisory, not

mandatory, but that the Court must consider, in determining and imposing the sentence, the

Guidelines Manual in effect on the date of sentencing, unless that Manual provides for greater
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punishment than the Manual in effect on the last date the offense of conviction was committed,

in which case the Court must consider the Guidelines Manual in effect on the last date that the

offense of conviction was committed. The parties agree there is no ex-post-facto issue under the

November 1,2014 Guidelines Manual. The Court must also consider the other factors set forth

in 18U.S.c. ~ 3553(a), in determining and imposing sentence. The defendant understands that

the Guidelines determinations will be made by the Court by a preponderance of the evidence

standard. The defendant understands that, although the Court is not ultimately bound to impose

a sentence within the applicable Guidelines range, its sentence must be reasonable based upon

consideration of all relevant sentencing factors set forth in 18 U.S.c. ~ 3553(a).

SENTENCING AGREEMENT

9. Pursuant to Fed. R. Crim. P. I I(c)(l)(C) and subject to the full, truthful, and

continuing cooperation of the defendant and its subsidiaries, as defined in Paragraph 13 of this

Plea Agreement, the United States and the defendant agree that the appropriate disposition of this

case is, and agree to recommend jointly that the Court impose, a sentence requiring the defendant

to pay to the United States a criminal fine of $59.4 million, payable in full before the fifteenth

(l5th) day after the date of judgment, and no order of restitution ("the recommended sentence").

The parties agree that there exists no aggravating or mitigating circumstance of a kind, or to a

degree, not adequately taken into consideration by the U.S. Sentencing Commission in

formulating the Sentencing Guidelines justifying a departure pursuant to U.S.S.G. ~5K2.0. The

parties agree not to seek at the sentencing hearing any sentence outside of the Guidelines range

nor any Guidelines adjustment for any reason that is not set forth in this Plea Agreement. The

parties further agree that the recommended sentence set forth in this Plea Agreement is

reasonable.

(a) The defendant understands that the Court will order it to pay a $400

special assessment, pursuant to 18U.S.c. ~ 30 I3(a)(2)(B), in addition to any fine

imposed.
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(b) In light of the civ.ilcases filed against the defendant, which potentially

provide for a recovery of a multiple of actual damages, the recommended sentence does

not include a restitution order for the offense charged in the Information.

(c) Both parties will recommend that no term of probation be imposed, but the

defendant understands that the Court's denial of this request will not void this Plea

Agreement.

(d) The United States and the defendant jointly submit that this Plea

Agreement, together with the record that will be created by the United States and the

defendant at the plea and sentencing hearings, and the further disclosure described in

Paragraph II, will provide sufficient information concerning the defendant, the crime

charged in this case, and the defendant's role in the crime to enable the meaningful

exercise of sentencing authority by the Court under 18 u.s.c. 93553. The United States

and the defendant agree to request jointly that the Court accept the defendant's guilty plea

and impose sentence on an expedited schedule as early as the date of arraignment, based

upon the record provided by the defendant and the United States, under the provisions of

Fed. R. Crim. P. 32(c)(1)(A)(ii), U.S.S.G. 96Al.I, and Rule 32.I(h) of the Criminal

Local Rules. The Court's denial of the request to impose sentence on an expedited

schedule will not void this Plea Agreement.

10. The United States and the defendant agree that the applicable Guidelines fine

range exceeds the fine contained in the recommended sentence set out in Paragraph 9 above.

Subject to the full, truthful, and continuing cooperation of the defendant and its subsidiaries, as

defined in Paragraph 13 of this Plea Agreement, and prior to sentencing in this case, the United

States agrees that it will make a motion, pursuant to U.S.S.G. 98C4.1, for a downward departure

from the Guidelines fine range and will request that the Court impose the recommended sentence

set out in Paragraph 9 of this Plea Agreement because of the defendant's and its subsidiaries'
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substantial assistance in the government's investigation and prosecutions of violations of federal

antitrust laws involving international ocean shipping services for roll-on, roll-off cargo.

II. Subject to the full, truthful, and continuing cooperation of the defendant and its

subsidiaries, as defined in Paragraph 13 of this Plea Agreement, and prior to sentencing in this

case, the United States will fully advise the Court and the Probation Office of the fact, manner,

and extent of the defendant's and its subsidiaries' cooperation and their commitment to

prospective cooperation with the United States' investigation and prosecutions, all material facts

relating to the defendant's involvement in the charged offense, and all other relevant conduct.

12. The United States and the defendant understand that the Court retains complete

discretion to accept or reject the recommended sentence provided for in Paragraph 9 of this Plea

Agreement.

(a) If the Court does not accept the recommended sentence, the United States

and the defendant agree that this Plea Agreement, except for Paragraph 12(b) below,

will be rendered void.

(b) If the Court does not accept the recommended sentence, the defendant will

be free to withdraw its guilty plea (Fed. R. Crim. P. II(c)(5) and (d». Ifthe defendant

withdraws its plea of guilty, this Plea Agreement. the guilty plea, and any statement

made in the course of any proceedings under Fed. R. Crim. P. II regarding the guilty

plea or this Plea Agreement or made in the course of plea discussions with an attorney

for the government will not be admissible against the defendant in any criminal or

civil proceeding, except as otherwise provided in Fed. R. Evid. 410. In addition, the

defendant agrees that, if it withdraws its guilty plea pursuant to this subparagraph of

this Plea Agreement, the statute of limitations period for any offense referred to in

Paragraph IS of this Plea Agreement will be tolled for the period between the date of

the signature of this Plea Agreement and the date the defendant withdrew its guilty
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plea or for a period of sixty (60) days after the date of the signature of this Plea

Agreement, whichever period is greater.

DEFENDANT'S COOPERATION

13. The defendant and its subsidiaries will cooperate fully and truthfully with the

United States in the prosecution of this case, the current federal investigation of violations of

federal antitrust laws involving international ocean shipping services for roll-on, roll-off cargo,

any federal investigation resulting therefrom, and any litigation or other proceedings arising or

resulting from such investigation to which the United States is a party (collectively "Federal

Proceeding"). Federal Proceeding includes, but is not limited to, an investigation, prosecution,

litigation, or other proceeding regarding obstruction of, the making of a false statement or

declaration in, the commission ofperjury or subornation of perjury in, the commission of

contempt in, or conspiracy to commit such offenses in, a Federal Proceeding. The defendant's

subsidiaries for purposes of this Plea Agreement are entities that the defendant had a greater than

50% ownership interest in as of the date of signature of this Plea Agreement. The full, truthful,

and continuing cooperation of the defendant and its subsidiaries will include, but not be limited

to:

(a) producing to the United States all documents, information, and other

materials, wherever located, not protected under the attorney-client privilege or the work

product doctrine (and with translations into English), in the possession, custody, or

control of the defendant or any of its subsidiaries, requested by the United States in

connection with any Federal Proceeding; and

(b) using its best efforts to secure the full, truthful, and continuing

cooperation, as defined in Paragraph 14 of this Plea Agreement, of the current and former

directors, officers, and employees of the defendant or any of its subsidiaries as may be

requested by the United States, but excluding the seven (7) individuals listed in

Attachment A filed under seal, including making these persons available in the United
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States and at other mutually agreed-upon locations, at the defendant's expense, for

interviews and the provision of testimony in grand jury, trial, and other judicial

proceedings in connection with any Federal Proceeding. Current directors, officers, and

employees are defined for purposes of this Plea Agreement as individuals who are

directors, officers, or employees of the defendant or any of its subsidiaries as of the date

of signature of this Plea Agreement.

14. The full, truthful, and continuing cooperation of each person described in

Paragraph 13(b) above will be subject to the procedures and protections of this

paragraph, and will include, but not be limited to:

(a) producing in the United States and at other mutually agreed-upon

locations all documents, including claimed personal documents, and other materials,

wherever located, not protected under the attorney-client privilege or the work product

doctrine (and with translations into English), requested by attorneys and agents of the

United States in connection with any Federal Proceeding;

(b) making himself or herself available for interviews in the United States and

at other mutually agreed-upon locations, not at the expense of the United States, upon the

request of attorneys and agents of the United States in connection with any Federal

Proceeding;

(c) responding fully and truthfully to all inquiries of the United States in

connection with any Federal Proceeding, without falsely implicating any person or

intentionally withholding any information, subject to the penalties of making false

statements or declarations (18 U.S.C.IlIlIOOI, 1623), obstruction of justice (18 U.S.C.1l

1503, et seq.), or conspiracy to commit such offenses;

(d) otherwise voluntarily providing the United States with any material or

information not requested in (a) - (c) of this paragraph and not protected under the
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attorney-client privilege or the work product doctrine that he or she may have that is

related to any Federal Proceeding;

(e) when called upon to do so by the United States in connection with any

Federal Proceeding, testifying in grand jury, trial, and other judicial proceedings in the

United States fully, truthfully, and under oath, subject to the penalties of perjury (18

U.S.c. ~ J 621), making false statements or declarations in grand jury or court

proceedings (18 U.S.c. ~ 1623), contempt (18 U.S.C. ~~401-402), and obstruction of

justice (18 U.S.c. ~ 1503, el seq.); and

(f) agreeing that, if the agreement not to prosecute him or her in this Plea

Agreement is rendered void under Paragraph 16(c), the statute oflimitations period for

any Relevant Offense, as defined in Paragraph 16(a), will be tolled as to him or her for

the period between the date of the signing of this Plea Agreement and six (6) months after

the date that the United States gave notice of its intent to void its obligations to that

person under this Plea Agreement.

GOVERNMENT'S AGREEMENT

15. Subject to the full, truthful, and continuing cooperation of the defendant and its

subsidiaries, as defined in Paragraph 13 of this Plea Agreement, and upon the Court's acceptance

of the guilty plea called for by this Plea Agreement and the imposition of the recommended

sentence, the United States agrees that it will not bring further criminal charges against the

defendant or its subsidiaries for any act or offense committed before the date of the signing of

this Plea Agreement that was undertaken in furtherance of an antitrust conspiracy involving

international ocean shipping services for roll-on, roll-off cargo. The non-prosecution terms of

this paragraph do not apply to (a) any acts of subornation of perjury (18 U.S.c. ~ 1622), making

a false statement (18 U.S.C. ~ 1001), obstruction of justice (18 U.S.c. ~ 1503, el seq.), contempt

(18 U.S.c. ~~ 401-402), or conspiracy to commit such offenses; (b) civil matters of any kind; (c)
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any violation of the federal tax or securities laws or conspiracy to commit such offenses; or (d)

any crime of violence.

16. The United States agrees to the following:

(a) Upon the Court's acceptance of the guilty plea called for by this Plea

Agreement and the imposition of the recommended sentence and subject to the

exceptions noted in Paragraph 16(c), the United States will not bring criminal charges

against any current or former director, officer, or employee of the defendant or its

subsidiaries for any act or offense committed before the date ofthe signing of this Plea

Agreement and while that person was acting as a director, officer, or employee of the

defendant or its subsidiaries that was undertaken in furtherance of an antitrust conspiracy

involving international ocean shipping services for roll-on, roll-off cargo ("Relevant

Offense"), except that the protections granted in this paragraph do not apply to the seven

(7) individuals listed in Attachment A filed under seal;

(b) Should the United States determine that any current director, officer, or

employee of the defendant or its subsidiaries, other than the seven (7) individuals listed in

Attachment A filed under seal, may have information relevant to any Federal Proceeding,

the United States may request that person's cooperation under the terms of this Plea

Agreement by written request delivered to counsel for the individual (with a copy to the

undersigned counsel for the defendant) or, if the individual is not known by the United

States to be represented, to the undersigned counsel for the defendant;

(c) If any person requested to.provide cooperation under Paragraph 16(b) fails

to comply with his or her obligations under Paragraph 14, then the terms of this Plea

Agreement as they pertain to that person and the agreement not to prosecute that person
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granted in this Plea Agreement will be rendered void, and the United States may

prosecute such person criminally for any federal crime of which the United States has

knowledge, including, but not limited to any Relevant Offense;

(d) Except as provided in Paragraph 16(e), information provided by a person

described in Paragraph 16(b) to the United States under the terms of this Plea Agreement

pertaining to any Relevant Offense, or any information directly or indirectly derived from

that information, may not be used against that person in a criminal case, except in a

prosecution for perjury or subornation of perjury (18 U.S.c. SS 1621-22), making a false

statement or declaration (18 U.S.C. SS 1001, 1623), obstruction of justice (18 U.S.c. S

1503, et seq.), contempt (18 U.S.c. SS 401-402), or conspiracy to commit such offenses;

(e) If any person who provides information to the United States under this

Plea Agreement fails to comply fully with his or her obligations under Paragraph 14 of

this Plea Agreement, the agreement in Paragraph 16(d) not to use that information or any

information directly or indirectly derived from it against that person in a criminal case

will be rendered void;

(f) The non-prosecution terms of this paragraph do not apply to civil matters

of any kind; any violation of the federal tax or securities laws or conspiracy to commit

such offenses; any crime of violence; or perjury or subornation of perjury (18 U.S.c. SS

1621-22), making a false statement or declaration (18 U.S.c. SS 100I, 1623), obstruction

of justice (18 U.S.C. S 1503, et seq.), contempt (18 U.S.c. SS 401-402), or conspiracy to

commit such offenses; and

(g) Documents provided under Paragraphs 13(a) and 14(a) will be deemed

responsive to outstanding grand jury subpoenas issued to the defendant.
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17. The United States agrees that when any person travels to the United States for

interviews, grand jury appearances, or court appearances pursuant to this Plea Agreement, or for

meetings with counsel in preparation therefor, the United States will take no action, based upon

any Relevant Offense, to subject such person to arrest, detention, or service of process, or to

prevent such person from departing the United States. This paragraph does not apply to an

individual's commission of perjury or subornation of perjury (18 U.S.c. SS 1621-22), making

false statements or declarations (18 U.S.c. SS 1001, 1623), obstruction of justice (18 U.S.c. S

1503, et seq.), contempt (18 U.S.c. SS401-402), or conspiracy to commit such offenses.

18. The defendant understands that it may be subject to suspension or debarment

action by federal or state agencies other than the United States Department of Justice Antitrust

Division, based upon the conviction resulting from this Plea Agreement, and that this Plea

Agreement in no way controls whatever action, if any, other agencies may take. However, the

United States agrees that, if requested, it will advise the appropriate officials of any

governmental agency considering such action of the fact, manner, and extent of the cooperation

of the defendant and its subsidiaries as a matter for that agency to consider before deterrnining

what action, if any, to take. The defendant nevertheless affirms that it wants to plead guilty

regardless of the suspension or debarment consequences of its plea.

REPRESENTATION BY COUNSEL

19. The defendant has been represented by counsel and is fully satisfied that its

attorneys have provided competent legal representation. The defendant has thoroughly reviewed

this Plea Agreement and acknowledges that counsel has advised it of the nature of the charge,

any possible defenses to the charge, and the nature and range of possible sentences.
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VOLUNTARY PLEA

20. The defendant's decision to enter into this Plea Agreement and to tender a plea of

guilty is freely and voluntarily made and is not the result of force, threats, assurances, promises,

or representations other than the representations contained in this Plea Agreement and

Attachment A. The United States has made no promises or representations to the defendant as to

whether the Court will accept or reject the recommendations contained within this Plea

Agreement.

VIOLAnON OF PLEA AGREEMENT

21. The defendant agrees that, should the United States determine in good faith,

during the period that any Federal Proceeding is pending, that the defendant or any of its

subsidiaries has failed to provide full, truthful, and continuing cooperation, as defined in

Paragraph 13 of this Plea Agreement, or has otherwise violated any provision of this Plea

Agreement, the United States will notify counsel for the defendant in writing by personal or

overnight delivery, email, or facsimile transmission and may also notify counsel by telephone of

its intention to void any of its obligations under this Plea Agreement (except its obligations under

this paragraph), and the defendant and its subsidiaries will be subject to prosecution for any

federal crime of which the United States has knowledge including, but not limited to, the

substantive offenses relating to the investigation resulting in this Plea Agreement. The defendant

agrees that, in the event that the United States is released from its obligations under this Plea

Agreement and brings criminal charges against the defendant or its subsidiaries for any offense

referred to in Paragraph 15 ofthis Plea Agreement, the statute of limitations period for such

offense will be tolled for the period between the date of the signing of this Plea Agreement and
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six (6) months after the date the United States gave notice of its intent to void its obligations

under this Plea Agreement.

22. The defendant understands and agrees that in any further prosecution

of it or its subsidiaries resulting from the release of the United States from its obligations under

this Plea Agreement, because of the defendant's or its subsidiaries' violation of this Plea

Agreement, any documents, statements, information, testimony, or evidence provided by it or its

subsidiaries, or their current directors, officers, or employees to attorneys or agents of the United

States, federal grand juries, or courts, and any leads derived therefrom, may be used against it or

its subsidiaries. In addition, the defendant unconditionally waives its right to challenge the use

of such evidence in any such further prosecution, notwithstanding the protections of Fed. R.

Evid.410.

ENTIRETY OF AGREEMENT

23. This Plea Agreement and Attachment A constitute the entire agreement between

the United States and the defendant concerning the disposition of the criminal charge in this case.

This Plea Agreement cannot be modified except in writing, signed by the United States and the

defendant.

24. The undersigned is authorized to enter this Plea Agreement on behalf of the

defendant as evidenced by the Resolution of the Board of Directors of the defendant attached to,

and incorporated by reference in, this Plea Agreement.

25. The undersigned attorneys for the United States have been authorized by the

Attorney General of the United States to enter this Plea Agreement on behalf of the United

States.
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26. A facsimile or PDF signature will be deemed an original signature for the purpose

of executing this Plea Agreement. Multiple signature pages are authorized for the purpose of

executing this Plea Agreement.

DATED: ~2..\20I+

BY: j(. ~ ~~
Naruaki Oni shi
General Manager
Nippon Yusen Kabushiki Kaisha

~/-d-l-Lr1~
hn R.'Forna'hari

Sally Qin
Baker & Hostetler LP
Washington Square, Suite 1100
1050 Connecticut Avenue, N.W.
Washington, D.C. 20038-5304
(202) 861-1612
j fornaciari@bakerlaw.com
Counsel for Nippon Yusen Kabushiki Kaisha

17

Respectfully submitted,

Ri ardA.
on B. Jacobs
Craig Y. Lee
Carsten M Reichel
Emma M. Burnham
Kevin B. Hart
Attorneys
Antitrust Division
United States Department of Justice
450 5th Street, N.W., Suite 11300
Washington, D.C. 20530
(202) 514-5012
JonJacobs@usdoj.gov .
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r FILED
NIPPON YUSENKABUSHIKI ~.IMSTRICT COURT

BOARDRESOLUTIONSllSTRICTOF MARYLAND

2015MAR II PM~: II
At the Meeting of the Board of Directors of NIPPON YU~~~R~V~~tKI KAISHA
("NYKLine") held on December 25, 2014, the Board: ATBALTIMORE

8Y DEPUTY
RESOLVED, that the execution, delivery and performance of the Plea Agreement
between the United States Department of Justice and NYK Line, in substantially the

form attached hereto, is hereby approved;

RESOLVED, that Mr. Naoya Tazawa, Representative Director & Senior Managing
Corporate Officer of NYKLine, Mr. YoshiyukiYoshida, Corporate Officer of NYKLine,

Mr. Naruaki Onishi, General Manager of NYK Line, and Mr. Takaaki Hashimoto,
Manager of NYKLine, are authorized, empowered and directed to execute and deliver
the Plea Agreement in the name and on behalf of NYKLine; and

RESOLVED, that Mr. Naoya Tazawa, Representative Director & Senior Managing

Corporate Officer, Mr.. Yoshiyuki Yoshida, Corporate Officer, Mr. Naruaki Onishi,
General Manager, and Mr. Takaaki Hashimoto, Manager, are authorized, empowered

and directed to represent NYKLine before any court or governmental agency in order to
make statements and confirmations in accordance with the Plea Agreement, including

entering a guilty plea on behalf of NYKLine.

CERTIFICATE
I, Yasumi Kudo, President & President Corporate Officer of NYK Line, a company
organized and existing under the laws of Japan, do hereby certify that the foregoing
resolutions adopted by the Board ofDirectors of NYKLine, at a meeting ofthe Board of
Directors held in Tokyo,Japan, on December 25, 2014, are true, correct and complete
and that said resolutions have not been amended, modified or repealed, and remain in
full force and effect, as ofthe date hereof.

Signed in Tokyo,Japan this 25th day ofDecember, 2014

Yasumi Kudo
President, President Corporate Officer
NIPPON YUSEN KABUSHIKIKAISHA
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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF MARYLAND

UNITED STATES OF AMERICA

VS. CRIMINAL NO. GLR-14-0100

COMPANIA SUD AMERICANA DE
VAPORES S.A.

DEFENDANT

Baltimore, Maryland

May 1, 2014

The above-entitled case came on for a guilty plea

and sentencing before the Honorable George Levi

Russell, III, United States District Judge

A P P E A R A N C E S

For the Government:

Jon B. Jacobs, Esquire
Carsten M. Reichel, Esquire

For the Defendant:

Steven F. Cherry, Esquire
Todd F. Braunstein, Esquire

Gail A. Simpkins, RPR
Official Court Reporter



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

2

P R O C E E D I N G S

THE COURT: Mr. Jacobs, call the case for me,

please.

MR. JACOBS: Yes, Jon Jacobs for the United

States. With me, my co-counsel, Carsten Reichel, and

our case agent, Rob Guynn from the FBI.

THE COURT: Good morning.

MR. REICHEL: Good morning, Your Honor.

MR. CHERRY: Your Honor, I'm Steve Cherry. I'm

with the law firm of Wilmer Cutler Pickering Hale and

Dorr, and representing Compania Sud Americana de

Vapores. With me is the company's representative, the

general counsel, Pablo Bauer, and my colleague, Todd

Braunstein.

THE COURT: Good morning to you.

MR. CHERRY: Thank you.

THE COURT: I know that the paper submitted,

there is an initial appearance, arraignment, guilty

plea on the information, as well as moving right to

sentencing if the Court agrees with the parties'

recommended sentence of the $8.9 million fine, to be

divided in four annual payments.

The last payment would be $2.15 million, and the

other payments, the total amount would be for 2.25

million for the first three years, and then 2.15
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million for the fourth year.

The parties are seeking to have the Court depart

from the guideline range of the fine to get to the 8.9

million based upon the reasons submitted in the Joint

Sentencing Memoranda. I will address those later on

in the proceeding, but the Court is at this point in

time willing to accept the recommendations by the

parties, made by the parties, and bind itself to the

recommended sentence in the case.

It seems to me that we have to put the corporate

representative, Mr. Bauer, under oath, and he would

answer the questions pursuant to the plea colloquy as

any other defendant would.

The Court certainly understands that Mr. Bauer

is not accused of, or for making representations of

his own individual criminal culpability in the events

giving rise to this; but nevertheless, he is speaking

on behalf of the corporation and he has to acknowledge

and waive the very important trial rights, as well as

appellate rights associated with a rearraignment or

arraignment in this case.

So if we could, I will have Mr. Bauer placed

under oath, and we can proceed.

THE CLERK: You can stand right there. That's

fine. Just raise your right hand for me, please.
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(The defendant was duly sworn.)

THE CLERK: Please state your full name for the

record.

THE DEFENDANT: It's Pablo Felipe Bauer Novoa.

THE CLERK: You can put your hand down.

What is your capacity with the corporation?

THE DEFENDANT: Remain standing?

THE COURT: Yes, please.

THE CLERK: You can remained standing. Yes,

please.

What is your capacity with the corporation?

THE DEFENDANT: I am the General Counsel.

THE CLERK: Okay. What is your age?

THE DEFENDANT: I'm 44 years old.

THE CLERK: The year you were born?

THE DEFENDANT: 1969.

THE CLERK: Have you been furnished with a copy

of the information in the case of USA versus Compania

Sud Americana de Vapores?

THE DEFENDANT: Yes, I have.

THE CLERK: Do you understand the charges placed

against the corporation?

THE DEFENDANT: Yes, I do.

THE CLERK: Mr. Cherry, you have been retained

to represent said corporation. Are you satisfied that
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Mr. Bauer understands the charges against said

corporation?

MR. CHERRY: Yes, I am.

THE CLERK: Mr. Bauer, having read the

information and understanding the charges against said

corporation, how do you wish to plead on behalf of

said corporation?

THE DEFENDANT: I wish to plead guilty.

THE CLERK: The plea is guilty as to Count 1,

and not guilty to any other pending count; is that

correct?

THE DEFENDANT: Yes.

THE CLERK: Thank you.

THE COURT: All right. Mr. Bauer, let me ask

you, I first have before me a waiver of indictment in

this case. You agree as the duly-authorized

representative of Compania, which is --

I'll let you know when you can sit.

As the duly-authorized representative of

Compania, and I will use in reference to the

defendant, Compania, for the purpose of brevity in

this proceeding, you do agree to waive your right to

proceed by prosecution by indictment and consent for

the purposes of this plea to proceeding by way of

information on behalf of Compania, the corporation.
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Is that correct?

THE DEFENDANT: Yes, Your Honor.

THE COURT: Very good. Okay. You can go ahead

and be seated.

Now, Mr. Bauer, before I can ask you, or before

I can accept the guilty plea of the defendant in this

case, I have got to decide whether or not this plea is

being entered on behalf of you -- being entered in

this case in both a knowing and voluntary manner.

So in the event that you do not understand a

question that I ask, or you need some clarity, please

do not hesitate to let me know.

Also, in the event that you need to speak with

your attorneys, please do not hesitate to let me know

and I will give you the opportunity to do so. In

fact, I will put this noise button on to give you and

your attorneys some additional privacy with regard to

any discussions that you want to end up having.

Now do you understand that you are speaking on

behalf of the corporation, and you understand if you

answer any of my questions falsely, your answers may

be later used against the corporation in another

prosecution for perjury or for making a false

statement?

THE DEFENDANT: Yes, Your Honor.



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

7

THE COURT: Now I understand that there is a

plea agreement in this case, which will be marked as

Government's Exhibit Number 1.

I would like to turn your attention --

Do you have a copy of that plea agreement in

front of you, Mr. Bauer?

THE DEFENDANT: Yes, Your Honor, I do.

THE COURT: I would like to turn your attention

to page 17 of that plea agreement, which is the last

page of the plea agreement. Let me know when you are

there.

THE DEFENDANT: I'm there, Your Honor.

THE COURT: In the middle of the page or near

the top of the page there's a typed name. The typed

name reads Pablo Bauer, General Counsel, Compania Sud

Americana de Vapores Corporation. Above that name

appears to be a signature. Is that your signature,

sir?

THE DEFENDANT: Yes, Your Honor.

THE COURT: And you have read each and every

word of this plea agreement, understand it, and agree

to it?

THE DEFENDANT: Yes, Your Honor.

THE COURT: You signed your name prior to or

subsequent to reading it and discussing it with your
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attorneys; is that correct?

THE DEFENDANT: Yes, Your Honor.

THE COURT: All right. I note for the record

that the original plea is signed by all counsel in the

case.

Now do you agree that this Government's Exhibit

Number 1, which represents the plea agreement,

represents the entire agreement that your company or

the company has made with the government, and that

there are no other promises or agreements that have

been made to you or the company?

THE DEFENDANT: Yes, Your Honor.

THE COURT: No one has expressed any force or

expressed violence against you or the company, or

someone close to the company in order to persuade you

on behalf of the company to accept the agreement; is

that correct?

THE DEFENDANT: That's correct.

THE COURT: Under the terms of the plea

agreement, it is my understanding that Compania has

agreed to plead guilty to the one count information

now pending against it. As pursuant to the

recommendation of both parties, a fine in the total

amount of $8.9 million is the agreed-upon punishment

in this case.
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Let me ask you, is that your general

understanding of the terms of the plea agreement?

THE DEFENDANT: Yes, Your Honor.

THE COURT: Now as I indicated to you earlier,

this is a plea agreement pursuant to Rule 11(c)(1)(C),

in which the parties seek to bind this Court to the

terms and conditions of any sentence that they

recommended to be imposed.

I have indicated to you at the beginning of this

proceedings that the Court is willing to bind itself

to the terms of the sentence in this case. But you

understood, and you understand that the Court is not a

party to the agreement?

THE DEFENDANT: Yes, I understand, Your Honor.

THE COURT: You also understood that to the

extent that the terms of the plea agreement allow the

parties to make sentencing recommendations, which they

have, that I could have rejected those

recommendations, without permitting you to withdraw

your guilty plea on behalf of the company? Do you

understand that, sir?

THE DEFENDANT: Yes, Your Honor.

THE COURT: But you understand that I have

agreed to impose the sentence in this case, and had I

not agreed to impose the sentence, then you would have
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been entitled to withdraw your guilty plea and enter

into a not guilty plea? Do you understand that, sir?

THE DEFENDANT: Yes, Your Honor.

THE COURT: Just to make sure that the record is

clear, all of your answers are made on behalf of the

company. So when I ask you whether or not you

understand it, you are speaking on behalf of the

company. Do you understand that, sir?

THE DEFENDANT: Yes, Your Honor.

THE COURT: Now the offense to which Compania is

pleading guilty is a felony offense. If I accept your

guilty plea, you're going to be adjudged guilty of

that offense, and that adjudication may end up

depriving Compania of valuable civil rights in this

case, such as the right to obtain or keep certain

benefits or licenses.

You understand that Compania may end up losing

certain rights in the event that I accept your guilty

plea?

THE DEFENDANT: Yes, I understand, Your Honor.

THE COURT: Of course, those rights, and the

consequences of the guilty plea are outlined in

specific detail in the plea agreement.

Let me ask counsel for the government, could you

outline for the Court and for Compania the maximum
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possible penalties for the offense to which he is

pleading guilty?

MR. JACOBS: Yes, Your Honor. The maximum

penalty has several components, first the fine.

The maximum fine is in an amount equaled to the

greatest of $100 million, or twice the gain the

conspirators derived from the crime, or twice the loss

caused to the victims by the conspirators.

There is a mandatory special assessment of $400

per count.

The Court may impose restitution to the victims,

and the Court may also impose probation for up to five

years.

THE COURT: Okay. Thank you.

Mr. Bauer, do you understand the maximum

possible penalties for the offense to which Compania

is pleading guilty?

THE DEFENDANT: Yes, Your Honor.

THE COURT: Of course, you understand that the

Court may end up ordering that the company provide

notice of the conviction to certain third parties,

including victims, if the guilty plea is accepted?

THE DEFENDANT: Yes, Your Honor.

THE COURT: Now, do you understand all the

possible consequences of a guilty plea?
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THE DEFENDANT: Yes, I do, Your Honor.

THE COURT: Now your sentence or the sentence is

determined by the Court after consulting with the

United States Sentencing Guidelines, which are

advisory, and after considering possible departures

from those guidelines, as permitted by the Federal

Sentencing Law, and after considering other sentencing

factors, as set out in Title 18, United States Code,

3553(a).

Have you and your attorney talked about the

sentencing guidelines, and how they may apply in this

case?

THE DEFENDANT: Yes, Your Honor.

THE COURT: You understand that I won't, well, I

won't be able to make a final determination as to the

guideline range until a presentence report has been

completed?

Now we understand, and I understand in this

case, that in lieu of a formal presentence report, the

parties submitted a Joint Memoranda outlining the

facts and circumstances of this case -- including the

facts and circumstances of this case, and a proposed

guideline stipulation in this matter.

Have you had the opportunity to review that

Joint Memorandum prior to today in this proceeding?
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THE DEFENDANT: Yes, Your Honor.

THE COURT: I take it you, on behalf of the

company, agree to the proposed guideline range as

outlined in that memoranda?

THE DEFENDANT: Yes, Your Honor.

THE COURT: I'll now call upon the Assistant

United -- I'm sorry. I'll now call upon counsel for

the government to articulate for me, and summarize for

me the guideline range and stipulation in this case.

MR. JACOBS: Yes, Your Honor.

The guidelines base fine, as determined under

2R1.1, is $12,731,614. The culpability score is five.

The fine range is, the minimum is 12,731,614, and the

top of the range is $25,463,228.

We are recommending a cooperation discount of 30

percent from the bottom of the range because of

defendant's early cooperation and assistance it has

provided us in our ongoing investigation, and that

results in a final fine of $8.9 million.

THE COURT: Okay. Thank you.

Is that your understanding of the guideline

range in this case?

THE DEFENDANT: Yes, Your Honor.

THE COURT: You understand that under some

circumstances, you would have the right to appeal the
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conviction in the case, and you and the government may

end up being entitled to appeal any sentence that I

impose?

But you also understand on behalf of Compania

that if you enter into this plea agreement, and if

your guilty plea is accepted by me, you will have

waived or given up your right to appeal your

conviction? Do you understand that, sir?

THE DEFENDANT: Yes, Your Honor.

THE COURT: Are there any additional appellate

rights that the government believes that are waived

that should be put on the record in this case?

MR. JACOBS: Not that are already included in

the plea agreement.

THE COURT: Very good.

Now you understand on behalf of Compania that

you are not required to plead guilty, that Compania

has the right to plead not guilty to any offense

against it, and to persist in that not guilty plea?

THE DEFENDANT: Yes, Your Honor.

THE COURT: You also understand that if Compania

pled not guilty, it then would have the right to a

trial by jury, in which your attorneys, as well as the

government's attorneys, would assist me in selecting

12 people to come in here from the community to sit
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and serve as the jury for Compania? Do you understand

that?

THE DEFENDANT: Yes, Your Honor.

THE COURT: Do you also understand that at

trial, Compania would be presumed innocent, and that

the government would be required to prove Compania's

guilt beyond a reasonable doubt, to the unanimous

satisfaction of a jury, before Compania could be

convicted in this case? Do you understand that?

THE DEFENDANT: Yes, Your Honor.

THE COURT: Do you also understand that at

trial, and at every other critical stage of the

proceedings, Compania is entitled to the assistance of

competent counsel to assist you, advise you, represent

you, and to advocate for you?

You understand that in the event that for some

reason Compania could not otherwise afford counsel,

there may be circumstances in which counsel could be

appointed for Compania? Do you understand that?

THE DEFENDANT: Yes, Your Honor.

THE COURT: Now you also understand that during

the trial you would have the right to see and hear all

of the evidence and witnesses testifying against you,

and you would have the right to challenge that

evidence and cross-examine those witnesses testifying
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against Compania? Do you understand that, sir?

THE DEFENDANT: Yes, Your Honor.

THE COURT: You also understand that Compania

would have the right to present the testimony of its

own witnesses, and if those witnesses wouldn't come to

court voluntarily, your lawyers could subpoena those

witnesses? And if they wouldn't come to court

pursuant to a subpoena, your attorneys could request

that I instruct law enforcement officers, if

necessary, to go out into the community and bring them

here in handcuffs, if necessary, to testify on

Compania's behalf? Do you understand, sir?

THE DEFENDANT: Yes, Your Honor.

THE COURT: You also understand that you, as a

representative of Compania or a corporate designee of

Compania, would have the right to testify during the

course of the trial; but if Compania, for whatever

reason, decided that they did not want to testify

during the course of the proceedings, the fact that

Compania did not testify could not be held against the

company in any way whatsoever? It could not be

considered by the jury in determining Compania's guilt

or innocence. Do you understand that, sir?

THE DEFENDANT: Yes, Your Honor.

THE COURT: In fact, Compania, you understand
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that Compania is under no obligation to present any

defense whatsoever, because ultimately it's the

government's burden of proof to prove Compania guilty

beyond a reasonable doubt, to a unanimous satisfaction

of a jury? Do you understand that?

THE DEFENDANT: Yes, Your Honor.

THE COURT: Now you understand that if Compania

was convicted at trial, it could appeal that

conviction to a higher court?

But you also understand that after a guilty plea

is entered, and if it's accepted by this Court, there

will be no trial, and Compania will have waived or

given up its right to a trial, as well as the other

rights associated with the trial, as I have described

them? Do you understand?

THE DEFENDANT: Yes, Your Honor.

THE COURT: I will now call upon the government

to articulate for me the essential elements of the

offense to which you are pleading guilty.

MR. JACOBS: Your Honor, there are three

elements to the offense.

First, that the charged conspiracy existed at or

about the time alleged; second, the defendant

knowingly joined the charged conspiracy; and third,

the charged conspiracy either substantially affected
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interstate or foreign commerce, or occurred within the

flow of interstate or foreign commerce.

THE COURT: Thank you.

You understand, Mr. Bauer, on behalf of Compania

that the government would have to prove each and every

one of those elements beyond a reasonable doubt, to

the unanimous satisfaction of a jury before Compania

could be convicted in this case?

THE DEFENDANT: Yes, Your Honor.

THE COURT: Now before I can accept your guilty

plea, I have got to be satisfied that there is a

factual basis for it. I would like to turn your

attention to paragraph 4 of Government's Exhibit

Number 1, specifically located on pages three and

four.

Let me know when you are there.

THE DEFENDANT: I'm there.

THE COURT: Paragraph 4, specifically

subsections (a), (b), (c) and (d), outline the factual

basis for the offense charged.

Have you and your attorneys reviewed and read

each and every word of that factual basis, as

contained in Government's Exhibit Number 1?

THE DEFENDANT: Yes, Your Honor.

THE COURT: Do you agree that Compania did in
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fact do the things as outlined in Government's Exhibit

Number 1?

THE DEFENDANT: Yes I do, Your Honor.

THE COURT: I will now call upon the government

to summarize for me the factual basis for the offense

charged.

MR. JACOBS: Yes, Your Honor.

From at least as early as January 2000 and

continuing until September 2012, the defendant

participated in a conspiracy among ocean carriers of

roll-on, roll-off cargo, the primary purpose of which

was to suppress and eliminate competition by

allocating customers and routes, rigging bids, and

fixing prices for international ocean shipping

services for roll-on, roll-off cargo, such as cars and

trucks, to and from the United States and elsewhere,

in violation of the Sherman Antitrust Act, 15 U.S.C.,

Section 1.

In furtherance of the conspiracy, the defendant,

through certain employees, engaged in discussions and

attended meetings with representatives of other ocean

carriers of roll-on, roll-off cargo. During these

discussions and meeting, agreements were reached to

allocate customers and routes, rig certain bids, and

to fix, stabilize and maintain the prices for certain
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international ocean shipping services for roll-on,

roll-off cargo to and from the United States and

elsewhere. After affected customers included certain

U.S.-based manufacturers of cars and trucks.

During the relevant period, roll-on, roll-off

cargo shipped by one or more of the conspirator firms,

as well as payments for international ocean shipping

services of such cargo, traveled in interstate and

foreign commerce. The business activities of the

defendant and its co-conspirators in connection with

the international ocean shipping services for roll-on,

roll-off cargo to and from the United States were

within the flow of, and substantially affected,

interstate and foreign trade and commerce.

Acts in furtherance of this conspiracy were

carried out within the District of Maryland, Baltimore

Division. The Port of Baltimore is one of the largest

ports in the United States for the import and export

of new automobiles. During the relevant period, the

defendant or its co-conspirators exported roll-on,

roll-off cargo affected by the conspiracy from the

Port of Baltimore.

Finally, during the relevant period the

defendant had more than 50 employees, and its sales

for international ocean shipping services for new cars
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and trucks exported from the United States that were

affected by the conspiracy were $63,658,074.

THE COURT: Thank you.

Do you agree, Mr. Bauer, that had the case gone

to trial, the government could prove those facts

beyond a reasonable doubt, to the unanimous

satisfaction of a jury?

THE DEFENDANT: Yes, Your Honor.

THE COURT: Counsel, is it necessary at this

point to close and seal the next portion of the

proceedings? If you would like, you can come up. Why

don't you come on up.

Mr. Bauer, there's a headset there that you can

listen to if you would like.

THE CLERK: It looks like this.

THE COURT: Right in front of you.

(Counsel approached the bench for a sealed bench

conference.)

(Counsel returned to the trial tables and the

sealed portion concluded.)

THE COURT: Now understand, Mr. Bauer, that the

Court has already reviewed the Joint Sentencing

Memoranda that was submitted by the parties in this

case and that was attached to, a part of, and included

and incorporated into the presentence report. So I
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have already agreed to bind myself to the sentence in

this case.

Let me ask counsel for the government, do you

believe that Compania has been properly advised?

MR. JACOBS: Yes, I do, Your Honor.

THE COURT: Okay. Let me ask counsel, Mr.

Cherry, whether or not you believe your client has

been properly advised?

MR. CHERRY: Yes, Your Honor, I do.

THE COURT: Finally, Mr. Bauer, I'm going to ask

you on behalf of Compania, do you have any questions

regarding the very important constitutional rights

that Compania is giving up by entering into this

guilty plea?

THE DEFENDANT: No, Your Honor.

THE COURT: Very good. How does Compania plead

to Count 1 of the criminal information currently

pending against it?

THE DEFENDANT: Guilty, Your Honor.

THE COURT: It's the finding of this Court in

United States of America versus Compania Sud Americana

de Vapores that the defendant is fully competent and

capable of entering an informed plea, that the

defendant is aware of the nature of the charges and

the consequences of the guilty plea, and that the
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guilty plea is both knowing and voluntary, and

supported by an independent basis in fact, containing

each of the essential elements of the offense. The

plea is, therefore, accepted in this case, and

Compania is now adjudged guilty of that offense in

this case.

We will now proceed to sentencing in this matter

pursuant to the request of the parties, unless there

is anything else that counsel needs to address as far

as the agreement is concerned. Okay?

Let the record reflect there is no response.

All right. We will proceed directly into

sentencing.

Let me ask you, Mr. Bauer, have you, on behalf

of the Compania company, reviewed the Joint Sentencing

Memoranda that was submitted in this case?

THE DEFENDANT: Yes, Your Honor.

THE COURT: You read each and every word of it;

is that correct?

THE DEFENDANT: Yes, Your Honor.

THE COURT: You do agree on behalf of Compania

Corporation that you agree with the joint

recommendation, the sentencing guideline range and

calculation, as well as all the other additional

information included therein?
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THE DEFENDANT: Yes Your Honor.

THE COURT: There are no factual disputes that

need to be resolved. There are no legal disputes that

need to be resolved.

The parties, it's my understanding that the base

offense level in this case is five, pursuant to United

States Sentencing Guideline 8C2.5(a).

Because of a specific offense characteristic,

namely, the size of the corporation, pursuant to

8C2.5(b)(4), two additional levels are added.

Because of the corporation's timely and thorough

cooperation in this matter, pursuant to 8C2.5(g)(2),

two offense levels are reduced, bringing it to an

offense level of five.

There is no dispute that this company does not

have any criminal history, so the Criminal History

Category would be a I in this matter.

Pursuant to a discounted rate -- well, that

would put our range at 12 million, a fine range of

$12,731,614 to $25,228,463.

The parties are seeking an additional 30 percent

discount from that range, which would be the

equivalent of how many offense levels? And would it

be, also the cooperation be pursuant to 5K1.1?

MR. JACOBS: It would, Your Honor.
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THE COURT: Okay.

MR. JACOBS: I'm not sure how many levels that

would equate to.

THE COURT: Okay. For the sake of having

everyone get together as far as research is concerned,

what we can do is, the parties agree and stipulate

that although the guideline range is above the -- is

below the 12.7 million, that all sides agree to the 30

percent discount, which would put, at least by way of

variance, in which the Court could find a variance

and/or a departure equivalent to a range of 8.9

million.

Is that everyone's understanding?

MR. JACOBS: Yes, Your Honor.

MR. CHERRY: Yes, Your Honor.

THE COURT: Okay.

Now this next portion of the proceedings is

going to be a sealed proceeding. As a result, I will

close the courtroom. So if there is anyone that is

not affiliated with this individual case, I will ask

that you step out from the courtroom now, and I will

place this portion of the proceeding under seal, and

it will remain sealed until I order otherwise.

Counsel, if you could turn around, and if you

see anyone who should not be here or is not affiliated
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with the case, then they should excuse themselves.

I promise as soon as we finish with this

proceeding, I am going to ask our fine probation officer,

Ms. Swillo, to go out and bring people back in.

(The sealed proceedings ensued.)

(The sealed proceedings concluded.)

THE COURT: All right. In handling this

sentencing, I am now going to call on the government

to make any statements that they would like with

regard to the sentence in this case.

MR. JACOBS: Other than the recommended

sentence, which is in the plea agreement, the United

States has nothing further to add.

THE COURT: Let me ask you this, can you give me

a little bit of history about this company? Because

one of the factors that I have to consider, the

company has no record of any wrongdoing previously.

Could you give me, and maybe I could ask Mr.

Cherry to discuss this a little bit further, but to

give me an idea potentially about this company, and

the seriousness of this offense.

MR. JACOBS: Yes. Well, with respect to the

seriousness of the offense, Your Honor, as you can

tell from the relevant time period that the defendant

is charged with participating in the conspiracy, and
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the volume of commerce involved, and the nature of the

conspiracy and the cargo it affects, we consider it to

be a very serious conspiracy and a very serious crime.

But we think the recommended sentence reflects the

seriousness of the offense.

With respect to the company, the United States

is not aware of any other offenses that the company

has committed, certainly no other antitrust offenses.

With respect to further background or history of

the company, I would call on Mr. Cherry or Mr. Bauer

to provide those details.

THE COURT: Okay. All right. Thank you.

Mr. Cherry, Mr. Bauer.

MR. CHERRY: Yes. The company is obviously a

Chilean company. Most of its operations are in Latin

America. This aspect of its business is actually a

relatively very small part of its business. It's a

very small player in this industry.

This is the first offense that it has been

subject to, and I believe it has reacted very promptly

and effectively to make sure that nothing like this

ever happens again. It put in place very effective

compliance procedures and training, and has taken it

very seriously, Your Honor.

THE COURT: Thank you. I will hear from Mr.
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Bauer if you would like to speak on behalf of

Compania. You don't have to say anything, but I will

certainly hear from you before I impose a sentence in

the case.

THE DEFENDANT: Yes, Your Honor.

THE COURT: Stand up when you address the Court.

THE DEFENDANT: On behalf of CSAV, I would like

to apologize and take full responsibility for our

conduct, which we deeply regret. CSAV takes its legal

obligations very seriously, and we are strongly

committed to taking all steps necessary to rectify the

situation. That commitment includes our continued and

complete cooperation with the government's ongoing

investigation.

THE COURT: Thank you very much.

Applying Section 3553(a) factors in this case,

the defendant, Compania, presents as a corporation,

Chilean corporation, who has no criminal history or

there has been no evidence presented to this Court of

any malfeasance or improper conduct that has occurred

certainly within the United States.

Certainly the nature and circumstances of the

offense, namely, the suppression or the attempt to

eliminate competition for the sale of international

ocean shipping services for roll-on, roll-off cargo is
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a serious offense, and it undermines the fair and open

and honest competition that international businesses

and, quite frankly, national businesses need to engage

in.

I believe that a sentence of a fine of the $8.9

million will serve as an adequate deterrent to

Compania from engaging in this kind of behavior in the

future, and will also deter other companies like

Compania from engaging in this type of behavior.

As far as the other factors are concerned, I do

not find them particularly applicable.

The sentencing guideline in this case, as I

indicated earlier regarding this, is approximately the

$12 million to $25 million.

Based upon the defendant's substantial and

prompt and ongoing cooperation, as outlined in the

Joint Sentencing Memoranda, as well in open court here

today, I believe that a sentence, the recommended

sentence of $8.9 million, with four installments,

starting 15 days from the date of this judgment, is

appropriate in this case.

The first three installments will be $2.25

million for the first three years, and then $2.15

million in year four. I believe that based upon the

company's financial circumstance, that this fine will
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run without interest being raised.

Further, although restitution is not being

ordered directly, based upon the representations of

the parties, there are numerous civil cases related to

the same conduct, and that the disposition of those

civil cases is being handled appropriately, without

the necessity for a specific order of restitution.

There will be a special assessment in the amount

of $400.

Forfeiture in this case, there is no issue of

forfeiture; is that correct?

MR. JACOBS: No, there is not, Your Honor.

THE COURT: This Court finds that the sentence

doesn't fall within the guideline range in this case;

but nonetheless, it is appropriate in light of the

findings under 3553(a), its factors and its purposes.

As a result, I indicated earlier that a downward

departure pursuant to 5K1.1 is appropriate to bring it

within a range where the 8.9 million is there.

However, since we cannot pinpoint the exact

level of departure that would be necessary to bring it

into 8.9 million, the Court, pursuant to the agreement

of the parties, is going to vary the fine to the $8.9

million in this case.

There are no counts to dismiss; is that correct?
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MR. JACOBS: That's right, Your Honor.

THE COURT: All right.

Mr. Bauer, you understand that you've got the

right to appeal your guilty plea if somehow you

believe it was unlawful or involuntary, or there is

some other fundamental defect in this proceeding that

wasn't waived by your guilty plea?

You also can appeal your sentence if you believe

that it was unlawful in this case, and, of course, you

end up retaining any appellate rights that you had

under the plea agreement. You would have 14 days to

file a notice of appeal in this case.

It is not necessarily applicable, but the

defendant, Compania, will continue on the same

conditions it was under prearraignment.

I am going to create a Judgment and Commitment

Order and a Statement of Reasons, which will be

completed very quickly in this case, and for the

purposes of the file.

Let me ask counsel, is there anything else that

we need to address?

MR. JACOBS: I don't think there is, Your Honor.

MR. CHERRY: I agree, Your Honor.

THE COURT: Okay. Thank you very much.

(The proceedings concluded.)
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CORPORATE LENIENCY POLICY

This document is available in two formats: this web page (for browsing content), and PDF (comparable to 
original document formatting). To view the PDF you will need Acrobat Reader, which may be downloaded 
from the Adobe site .

CORPORATE LENIENCY POLICY

The Division has a policy of according leniency to corporations reporting their illegal antitrust activity at an 
early stage, if they meet certain conditions. “Leniency” means not charging such a firm criminally for the 
activity being reported. (The policy also is known as the corporate amnesty or corporate immunity policy.)

A. Leniency Before an Investigation Has Begun

Leniency will be granted to a corporation reporting illegal activity before an investigation has begun, 
if the following six conditions are met:

1. At the time the corporation comes forward to report the illegal activity, the Division has not 
received information about the illegal activity being reported from any other source;

2. The corporation, upon its discovery of the illegal activity being reported, took prompt and 
effective action to terminate its part in the activity;

3. The corporation reports the wrongdoing with candor and completeness and provides full, 
continuing and complete cooperation to the Division throughout the investigation;

4. The confession of wrongdoing is truly a corporate act, as opposed to isolated confessions of 
individual executives or officials;

5. Where possible, the corporation makes restitution to injured parties; and
6. The corporation did not coerce another party to participate in the illegal activity and clearly 

was not the leader in, or originator of, the activity.

B. Alternative Requirements for Leniency
If a corporation comes forward to report illegal antitrust activity and does not meet all six of the 
conditions set out in Part A, above, the corporation, whether it comes forward before or after an 
investigation has begun, will be granted leniency if the following seven conditions are met:

1. The corporation is the first one to come forward and qualify for leniency with respect to the 
illegal activity being reported;

2. The Division, at the time the corporation comes in, does not yet have evidence against the 
company that is likely to result in a sustainable conviction;

3. The corporation, upon its discovery of the illegal activity being reported, took prompt and 
effective action to terminate its part in the activity;

Corporate Leniency Policy | ATR | Department of Justice
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4. The corporation reports the wrongdoing with candor and completeness and provides full, 
continuing and complete cooperation that advances the Division in its investigation;

5. The confession of wrongdoing is truly a corporate act, as opposed to isolated confessions of 
individual executives or officials;

6. Where possible, the corporation makes restitution to injured parties; and
7. The Division determines that granting leniency would not be unfair to others, considering the 

nature of the illegal activity, the confessing corporation's role in it, and when the corporation 
comes forward.

In applying condition 7, the primary considerations will be how early the corporation comes forward 
and whether the corporation coerced another party to participate in the illegal activity or clearly was 
the leader in, or originator of, the activity. The burden of satisfying condition 7 will be low if the 
corporation comes forward before the Division has begun an investigation into the illegal activity. 
That burden will increase the closer the Division comes to having evidence that is likely to result in a 
sustainable conviction.

C. Leniency for Corporate Directors, Officers, and Employees
If a corporation qualifies for leniency under Part A, above, all directors, officers, and employees of 
the corporation who admit their involvement in the illegal antitrust activity as part of the corporate 
confession will receive leniency, in the form of not being charged criminally for the illegal activity, if 
they admit their wrongdoing with candor and completeness and continue to assist the Division 
throughout the investigation.

If a corporation does not qualify for leniency under Part A, above, the directors, officers, and 
employees who come forward with the corporation will be considered for immunity from criminal 
prosecution on the same basis as if they had approached the Division individually.

D. Leniency Procedure
If the staff that receives the request for leniency believes the corporation qualifies for and should be 
accorded leniency, it should forward a favorable recommendation to the Office of Operations, setting 
forth the reasons why leniency should be granted. Staff should not delay making such a 
recommendation until a fact memo recommending prosecution of others is prepared. The Director of 
Operations will review the request and forward it to the Assistant Attorney General for final decision. 
If the staff recommends against leniency, corporate counsel may wish to seek an appointment with 
the Director of Operations to make their views known. Counsel are not entitled to such a meeting as 
a matter of right, but the opportunity will generally be afforded.

Issued August 10, 1993

Corporate Leniency Policy | ATR | Department of Justice

http://www.justice.gov/atr/corporate-leniency-policy



Exhibit 11 
  































































Exhibit 12 
  



IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF NEW JERSEY 

NEWARK VICINAGE 

IN RE VEHICLE CARRIER 
SERVICES ANTITRUST LITIGATION 

This document relates to 
All Direct Purchaser Actions 

Master Docket No.: 13-cv-3306 
(MDL No. 2471) 

CONSOLIDATED BRIEF OF DEFENDANTS 
IN SUPPORT OF THEIR MOTION TO DISMISS 

THE DIRECT PURCHASERS' COMPLAINT 

BALLARD SPAHR LLP 
-AND-

HOGAN LOVELLS US LLP 

Attorneys for the 
WWL/EUKOR defendants 

BAKER & HOSTETLER LLP 

Attorneys for the 
NYK defendants 

CLEARY GOTTLIEB STEEN & HAMILTON LLP 

Attorneys for the 
K-Line defendants 

WILMER, CUTLER, PICKERING, HALE & 
DORR LLP 

Attorneys for the 
CSAV defendants 

COZEN O'CONNOR PC 

Attorneys for the 
Hoegh defendants 

ARNOLD & PORTER LLP 

Attorneys for the 
MOL defendants 



TABLE OF CONTENTS 

TABLE OF AUTHORITIES ........................................... ii 

I. PRELIMINARY STATEMENT ..................................... 1 

II. STATEMENT OF RELEVANT FACTS ............................... 1 

III. ARGUMENT .................................................. 3 

A. THE DPPS' CLAYTON ACT CLAIMS FOR DAMAGES AND 
INJUNCTIVE RELIEF ARE BARRED BY THE SHIPPING ACT 
AND MUST BE DISMISSED ................................ 3 

1. The Shipping Act's bar on private antitrust 
actions mandates dismissal of the DPPs' 
claims .......................................... 4 

2. The DPPs allege conduct prohibited by the 
Shipping Act .................................... 8 

B. THE DPPS LACK STANDING .............................. 11 

1. The DPPs fail to allege facts establishing 
standing ....................................... 11 

2. The DPPs do not plausibly allege that they 
purchased vehicle carrier services ............. 13 

3. The DPPs have failed to allege that they were 
harmed by the alleged conspiracy ............... 18 

C. THE DPPS' CLAIMS MUST BE DISMISSED PURSUANT TO THE 
FILED RATE DOCTRINE ................................. 21 

IV. CONCLUSION ............................................... 26 

- i -
605225506 v2 



TABLE OF AUTHORITIES 
Page (s) 

Cases 

A&E Pacific Construction Co. v. Saipan Stevedore Co., 
888 F.2d 68 (9th Cir. 1989) ............................... 4, 8 

Am. Ass'n of Cruise Passengers, Inc. v. Carnival 
Cruise Lines, Inc.,911 F.2d 786 (D.C.Cir. 1990) .... 4, 7, 8, 11 

Am. Ass'n of Cruise Passengers v. Carnival Cruise 
Lines, Inc.,CIV. A. 86-0571 NHJ, 1995 WL 125842 
(D. D.C. Mar. 10, 1995) ....................................... 8 

Arista Records, LLC v. Lime Group LLC, 
532 F. Supp. 2d 556 (S.D.N.Y. 2007) ......................... 20 

Ashcroft v. Iqbal, 
556 U.S. 662, 129 S. Ct. 1937, 173 L. Ed. 2d 868 
(2009) ...................................................... 13 

Bell Atl. Corp. v. Twombly, 
550 U.S. 544, 127 S. Ct. 1955, 167 L. Ed. 2d 929 
(2007) ...................................................... 13 

de Atucha v. Commodity Exch., Inc., 
608 F. Supp. 510 (S.D.N.Y. 1985) ............................ 20 

Ethypharm S.A. France v. Abbott Laboratories, 
707 F.3d 223 (3d Cir. 2013) ................................. 11 

Farrell Lines Inc. v. Titan Indus. Corp., 
306 F. Supp. 1348 (S.D.N.Y.), aff'd, 419 F.2d 835 
(2d Cir. 1969) .............................................. 17 

G. & T. Terminal Packaging Co. v. Consolidated Rail 
Corp.,830 F.2d 1230 (3d Cir. 1987) ...................... 23, 24 

Hawkspere Shipping Co., Ltd. v. Intamex, S.A., 
330 F. 3d 225 (4th Cir. 2003) ................................ 16 

Illinois Brick Co. v. Illinois, 
431 U.S. 720, 97 S. Ct. 2061, 52 L. Ed. 2d 707 
(1977) ...................................................... 14 

- ii -
605225506 v2 



Keogh v. Chicago & N.W. Ry. Co., 
260 U.S. 156, 43 S. Ct. 47, 67 L. Ed. 183 (1922) ............ 22 

Limited Brands, Inc. v. F.C. (Flying Cargo) Int'l 
Transp. Ltd.,545 F. Supp. 2d 692 (S.D. Ohio 2008) ........... 15 

Lujan v. Defenders of Wildlife, 
504 U.S. 555, 112 S. Ct. 2130, 119 L. Ed. 2d 351 
(1992) ...................................................... 12 

McCray v. Fid. Nat'l Title Ins. Co., 
682 F. 3d 229 (3d Cir. 2012) ......................... 22, 23, 26 

Nat'l Shipping Co. of Saudi Arabia v. Omni Lines, 
Inc. ,106 F.3d 1544 (11th Cir. 1997) ......................... 16 

In re New Jersey Title Ins. Litigation, 
683 F. 3d 451 (3d Cir. 2012) ............................. 23, 26 

Oak Harbor Freight Lines, Inc. v. Sears Roebuck, & 
Co., 513 F. 3d 949 (9th Cir. 2008) ............................ 16 

In re Ocean Shipping Antitrust Litigation, 
500 F. Supp. 1235 (S.D.N.Y. 1980) ....................... 25, 26 

Precision Associates, Inc. v. Panalpina World 
Transport (Holding) Ltd., 
No. 08-CV-42, 2011 WL 7053807 (E.D.N.Y. Jan. 4, 
2011) ............................................... 19, 20, 21 

Prima U.S. Inc. v. Panalpina, Inc., 
223 F.3d 126 (2d Cir. 2000) ................................. 15 

Ross v. Bank of America, 
524 F.3d 217 (2d Cir. 2008) ................................. 12 

Seawinds Ltd. v. Nedlloyd Lines, B.V., 
80 B.R. 181 (N.D. Cal. 1987), aff'd, 846 F.2d 586 
(9th Cir. 1988) ........................................... 4, 7 

Simon v. E. Ky. Welfare Rights Org., 
426 U.S. 26, 96 S. Ct. 1917, 48 L. Ed. 2d 450 ............... 12 

SquareD Co. v. Niagara Frontier Tariff Bureau, Inc., 
476 U.S. 409, 106 S.Ct. 1922, 90 L.Ed.2d 413 (1986) ......... 25 

Strachan Shipping Co. v. Dresser Indus., Inc., 
701 F.2d 483 (5th Cir. 1983) ................................ 17 

- iii -
605225506 v2 



Texas Commercial Energy v. TXU Energy, Inc., 
413 F.3d 503 (5th Cir. 2005) ................................ 24 

U.S. Navigation Co. v. Cunard S.S. Co., 
284 U.S. 474, 52 S. Ct. 247, 76 L. Ed. 408 (1932) ........... 22 

Utilimax.com, Inc. v. PPL Energy Plus, LLC, 
378 F. 3d 303 (3d Cir. 2004) ................................. 24 

Warren Gen. Hosp. v. Amgen, Inc., 
643 F.3d 77 (3d Cir. 2011) .................................. 14 

Statutes 

15 u.s.c. § 1 .................................................. 3 

15 u.s.c. § 15 ............................................. 3, 11 

15 u.s.c. § 26 ................................................. 3 

46 u.s.c. ''§ 40102 ( 6) .......................................... 14 

46 u.s.c. § 40102(16) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 15 

46 u.s.c. § 40102 (17) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 14 

46 u.s.c. § 40102(18) . . . . . . . . . . . . . . . . . . . . . . . . 15 

46 u.s.c. § 40102(19) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 15 

46 U. S.C. § 40102 (22) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 14 

46 u.s.c. § 40301(a) . . . . . . . . . . . . . . . . . . . . . . . . . . 9 

46 u.s.c. § 40302(a) . . . . . . . . . . . . . . . . . . . . . . . . . . . 9 

46 u.s.c. § 40307 (a) . . . . . . . . . . . . . . . . . . . . . . . . . . 5, 6 

46 U. S.C. § 40307 (d) . . . . . . . . . . . . . . . . . . . . . . . . . . 3, 6 

46 U.S.C. § 40501(a) (b) ....................................... 25 

46 u.s.c. § 41102(b) ........................................... 9 

46 U.S.C. § 41103(a) .......................................... 10 

46 u.s.c. § 41104 (1) .......................................... 24 

46 U.S.C. § 41104 (2) (A) •••••••.••..•••.•.•..•••.•••••••••• 23, 24 

- iv -
605225506 v2 



46 u.s.c. § 41104 (4) .......................................... 24 

46 u.s.c. § 41104(8) .......................................... 24 

46 u.s.c. § 41104(10) ......................................... 10 

46 u.s.c. § 41105 (6) ........................................... 9 

46 u.s.c. § 41108 ............................................. 25 

46 u.s.c. § 41109 ............................................. 25 

46 U.S.C. § 41301(a) .......................................... 25 

46 u.s.c. § 41302 ............................................. 25 

46 u.s.c. § 41305 ......................................... 11, 25 

46 u.s.c. § 41306 ............................................. 11 

46 u.s.c. § 41309 ............................................. 11 

Other Authorities 

46 C.F.R. §515.42(c) .......................................... 16 

144 Cong. Rec. 811297-03, 1998 WL 673033 ...................... 23 

Report of the House Committee on Merchant Marine and 
Fisheries,H.R. Rep. No. 98-53 (1983) ...................... 4, 5 

IA AREEDA & HOVENKAMP, ANTITRUST LAW~ 247a 
(4th ed. 2013) ............................................. 23 

- v -
605225506 v2 



I . PRELIMINARY STATEMENT. 

Defendants Nippon Yusen Kabushiki Kaisha, NYK Line 

North America, Hoegh Autoliners AS, Hoegh Autoliners, Inc., 

Kawasaki Kisen Kaisha, Ltd., KLine America, Inc., Wallenius 

Wilhelmsen Logistics as, Wallenius Wilhelmsen Logistics America 

LLC, Campania Sud Americana De Vapores, S.A. CSAV Agency North 

America, LLC, Eukor Car Carriers, Inc., Mitsui O.S.K. Lines, 

Mitsui O.S.K. Bulk Shipping (U.S.A.), Inc., Nissan Motor Carrier 

Co., Ltd., and World Logistics Service {U.S.A.), Inc. 

(collectively, "defendants") respectfully submit this 

consolidated brief in support of their motion to dismiss the 

consolidated amended class action complaint filed by self­

claimed direct purchaser plaintiffs Cargo Agents, Inc., 

International Transport Management, Corp., and Manaco 

International Forwarders, Inc. (collectively, the "DPPs"). 

II. STATEMENT OF RELEVANT FACTS. 

Defendants are ocean shipping companies engaged in the 

transportation of large numbers of cars, trucks, and other. 

vehicles including agricultural and construction equipment 

between foreign countries and the United States. Compl. ~~ 16-

22. Defendants' vehicle carrier services are provided via Roll 

On/Roll Off ("RO/RO") or specialized car carrier vessels 

605225506.2 



specifically designed to carry motor vehicles, ranging from 

passenger cars to trucks. Compl. ~~ 26-27. 

The DPPs allege they have directly purchased vehicle 

carrier services into the United States from defendants, and 

were directly injured as a result. Compl. ~~ 13-15, 91. The 

DPPs also allegedly "include companies that arrange for the 

international ocean transportation of vehicles." Compl. ~ 30. 

The DPPs provide no further allegations concerning what it means 

to "arrange" such services, nor any supporting facts as to 

whether and how the DPPs themselves paid for shipping services 

as part of said arrangement. 

The DPPs allege that the defendants entered into 

various collusive agreements to fix and increase the prices for 

vehicle carrier services to and from the United States. These 

include: (i) coordination of price increases, Compl. ~~ 62-63; 

(ii) agreements not to compete and allocation of customers and 

routes, Compl. ~~ 64-65; and (iii) agreements to restrict 

capacity by means of agreed upon fleet reductions. Compl. ~~ 

55-61. The DPPs allege that those anticompetitive agreements 

inflated the prices paid by the DPPs to defendants for vehicle 

transportation. Compl. ~~ 75-82. They also allege that such 

anticompetitive agreements were not filed with the Federal 

Maritime Commission ("FMC"), Compl. ~ 72, and that the FMC did 
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not approve, modify, or amend the related shipping rates. 

Compl. <JI 74. 

The DPPs seek treble damages, under § 4 of the Clayton 

Act, 15 U.S.C. § 15, allegedly incurred as a result of 

violation of § 1 of the Sherman Act, 15 U.S.C. § 1, for entering 

into and engaging in a conspiracy in unreasonable restraint of 

trade. Compl. <JI<JI 98-107. They also seek injunctive relief 

under § 16 of the Clayton Act, 15 U.S.C. § 26, prohibiting 

future violations. 

The DPPs' claims should be dismissed because: (1) the 

claims are expressly barred by the Federal Shipping Act of 1984, 

46 U.S. C. § 40307 (d) (the "Shipping Act"); (2) the DPPs lack 

standing to bring the claims; and (3) if the DPPs purchased 

vehicle carrier services at all, they did so under tariff rates 

- therefore their claims are barred by the filed rate doctrine. 

III. ARGUMENT. 

A. THE DPPS' CLAYTON ACT CLAIMS FOR DAMAGES AND INJUNCTIVE RELIEF 

ARE BARRED BY THE SHIPPING ACT AND MUST BE DISMISSED. 

The DPPs "may not recover damages under section 4 of 

the Clayton Act . . or obtain injunctive relief under section 

16 of that Act ... for conduct prohibited by" the Shipping Act. 

46 U.S.C. § 40307(d). This provision "bars private antitrust 

lawsuits, providing instead for an administrative Complaint and 
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review process" before the FMC. A&E Pacific Construction Co. v. 

Saipan Stevedore Co., 888 ~2d 68, 71 (9th Cir. 1989). The 

Shipping Act also sets out the relief available to an injured 

party through the FMC administrative review process. Ibid. 

(stating that "while no private party may sue for damages or for 

injunctive relief under the antitrust laws for conduct" 

prohibited by Shipping Act, FMC is "empowered" to sanction 

prohibited conduct). In short, the DPPs' allegations arise from 

conduct prohibited by the Shipping Act. Thus, their antitrust 

claims for damages and injunctive relief under the Clayton Act 

must be dismissed for failure to state a claim upon which relief 

can be granted. 

1. The Shipping Act's bar on private antitrust 
actions mandates dismissal of the DPPs' claims. 

With the Shipping Act, "Congress removed the private 

right of action for antitrust violations based on conduct 

prohibited in the Act." Seawinds Ltd. v. Nedlloyd Lines, B.V., 

80 B.R. 181, 184 (N.D. Cal. 1987), aff'd, 846 F.2d 586 (9th Cir. 

1988). In doing so, Congress intended to prevent common 

carriers, such as defendants, from being subject to "remedies 

and sanctions for the same conduct made unlawful by both the 

Shipping Act and the antitrust laws." Am. Ass'n of Cruise 

Passengers, Inc. v. Carnival Cruise Lines, Inc., 911 F.2d 786, 

792 (D.C.Cir. 1990) (citing Report of the House Committee on 
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Merchant Marine and Fisheries, H.R. Rep. No. 98-53, pt. 1, at 12 

(1983), reprinted in 1984 U.S.C.C.A.N. 167, 177 (hereinafter, 

"House Report")). Congress thus designed the Shipping Act to 

provide the exclusive civil remedy for conduct that violates the 

Shipping Act. Ibid. (citing House Report at 12, 177); see also 

House Report at 33, 198 ("[The Shipping Act] also makes a major 

change in existing law by prohibiting recovery for damages and 

injunctive relief under the Clayton Act for any conduct 

prohibited by this Shipping Act."). Under the Shipping Act, 

antitrust exposure for "secret" unfiled agreements "is limited 

to injunctive and criminal prosecution by the Attorney General, 

and does not carry with it any private right of action otherwise 

available under the antitrust laws." House Report at 12, 177. 

In an apparent effort to sidestep the express 

antitrust immunity conferred by the Shipping Act, the DPPs 

allege that defendants' agreements were not filed with the FMC 

and were not in effect during the Class Period. Compl. ~~ 72-

74. 1 These allegations simply are beside the point. Even 

These allegations are relevant only to the question of 
whether defendants are entitled to immunity from DOJ 
prosecution, an issue not presented here. If defendants' 
alleged agreements were filed and in effect with the FMC or if 
defendants had a "reasonable basis to conclude" that the alleged 
conduct was authorized by agreements filed and in effect with 
the FMC, then the conduct would be entitled to the full 
antitrust exemption, including immunity from DOJ prosecution. 
See 46 U.S.C. § 40307(a) (outlining statutory requirements for 
full antitrust exemption) . Defendants reserve the right to 
Continued on Next Page 
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accepting the DPPs assertions as true, at most the allegations 

are relevant only to whether the conduct at issue is permitted 

or prohibited by the Shipping Act. That distinction may be 

relevant for outright antitrust immunity under 46 U.S.C. 

§ 40307 (a) (i.e., immunity from all claims, criminal or civil) -

- which defendants are not asserting here -- it is irrelevant to 

the application of 46 U.S.C. § 40307(d), which expressly 

precludes private rights of action for conduct "prohibited byn 

the Shipping Act. Indeed, the DPPs' allegations that 

defendants' agreements were not filed with the FMC acknowledges 

the insurmountable obstacle DPPs confront: DPPs allege conduct 

prohibited by the Shipping Act and, hence, they are barred from 

seeking relief under the Clayton Act. 

Although the plain language of the statute governs, it 

also is consistent with the legislative history, which makes 

clear that the statutory bar against private antitrust actions 

applies with equal force to both filed and unfiled agreements. 

46 U.S.C. § 40307(d); House Report at 12, 177. 2 Thus, 

dispute the truth of DPPs' allegations, including in respect of 
whether defendants were operating under tariffs that were 
publicly available or service contracts "filedn with the FMC, 
and reserve all rights concerning any actions asserting 
violations of the Shipping Act. 
2 "If parties who could avail themselves of 
immunity by submitting to regulation under the 
Shipping Act of 1983 fail to do so, then their 
undertaken without the benefit of an agreement 
Continued on Next Page 
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irrespective of whether defendants' allegedly anticompetitive 

agreements were public, filed, and effective, to the extent 

those alleged agreements constitute conduct prohibited by the 

Shipping Act, the DPPs' claims for damages and injunctive relief 

under the Clayton Act are barred. Am. Ass'n of Cruise 

Passengers, supra, 911 ~2d at 792 (dismissing antitrust claims 

based on alleged concerted refusal to deal, holding that alleged 

boycott agreement was subject to "the prohibitions and 

procedures of the Shipping Act, rather than to those of the 

Clayton Act"). 

In bringing their claims, the DPPs contravene the 

language and purpose of the Shipping Act, Am. Ass'n of Cruise 

Passengers, supra, 911 ~2d at 792 (citing House Report at 12, 

177), 3 which exempts defendants from private antitrust actions 

for the alleged conduct at issue here. 

in effect, will subject them to limited antitrust exposure. The 
antitrust exposure for these so-called 'secret' agreements is 
limited to injunctive and criminal prosecution by the Attorney 
General, and does not carry with it any private right of action 
otherwise available under the antitrust laws." House Report at 
12, 177. 
3 See also Seawinds, supra, 80 B.R. at 184-85 ("It thus 
appears that Congress intended to clarify shippers' potential 
liability for conduct previously covered by the antitrust laws, 
to restrict remedies and sanctions therefor to those enumerated 
in the 1984 Act.... By removing the courts from this regulatory 
process, Congress removed the potential for continuing 
regulatory uncertainty.") (citing House Report). 
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2. The DPPs allege conduct prohibited by the 
Shipping Act. 

Federal courts consistently have dismissed antitrust 

claims where the alleged conduct is prohibited by the Shipping 

Act. In Am. Ass'n of Cruise Passengers, supra, the D.C. Circuit 

addressed a travel agency's claim that a group of cruise lines 

and trade associations violated federal antitrust laws by 

engaging in a concerted refusal to deal. 911 F.2d at 787. The 

court held that the alleged boycott agreement was subject to 

"the prohibitions and procedures of the Shipping Act, rather 

than to those of the Clayton Act." Id. at 792. Applying the 

D.C. Circuit's holding on remand, the district court dismissed 

all of the plaintiff's antitrust claims regarding defendants' 

common carriage activities. Am. Ass'n of Cruise Passengers v. 

Carnival Cruise Lines, Inc., CIV. A. 86-0571 NHJ, 1995 WL 

125842, at *3-4 (D.D.C. Mar. 10, 1995); see also A&E Pacific 

Construction Co., 888 ~2d at 72 (affirming dismissal of federal 

antitrust claims where alleged conduct was subject to Shipping 

Act). 

The DPPs' allegations, if true, describe conduct 

prohibited by the Shipping Act. 4 The DPPs allege that defendants 

"conspired to allocate customers and markets, to rig bids, to 

4 Defendants make no admissions regarding the truth of 
DPPs allegations and ~eserve all rights in respect of any 
actions asserting violations of the Shipping Act. 
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restrict supply, and otherwise to raise, fix, stabilize, or 

maintain prices for Vehicle Carrier Services" through several 

agreements. Compl. ~~ 1, 52. These agreements allegedly 

"restrained, suppressed, or eliminated" competition. Id. at 

~ 79. The DPPs allege that defendants' "anticompetitive 

agreements . were not filed with the Federal Maritime 

Commission." Id. at ~ 72. According to the DPPs, defendants' 

implementation of these alleged unfiled agreements would be in 

violation of the Shipping Act, which mandates that "an agreement 

between or among ocean common carriers" to "discuss, fix, or 

regulate transportation rates" or "control, regulate, or prevent 

competition in international ocean transportation," 46 U.S.C. § 

40301(a), "shall be filed with the Federal Maritime Commission." 

46 U.S.C. § 40302 (a) (emphasis supplied). Indeed, § 10 of the 

Shipping Act, titled "Prohibited Acts," prohibits a common 

carrier from "operat[ing] under" or implementing an agreement to 

fix transportation rates or prevent competition if the agreement 

has not been filed with the FMC. 46 U.S.C. § 41102 (b) ("A 

person may not operate under an agreement required to be filed 

under section 40302 . . . if ... the agreement has not become 

effective [.] "). 

The DPPs also allege_ that defendants engaged in bid 

rigging and customer allocation (Compl. ~~ 1, 64), which is 

conduct prohibited under§ 10(c) of the Shipping Act. 46 u.s.c. 
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§ 41105 (6) (prohibiting group of two or more common carriers 

from, among other things, "allocat[ing] shippers among specific 

carriers that are parties to the agreement or prohibit[ing] a 

carrier that is a party to the agreement from soliciting cargo 

from a particular shipper"). Finally, the DPPs allege that 

defendants discussed vehicle shipping routes and rates to the 

detriment of purchasers, who allegedly were forced to pay 

inflated, supra-competitive prices for vehicle carrier services. 

Compl. ~~ 78, 79(b), 79(d). Section 10(b) of the Shipping Act 

prohibits such discussions. 46 U.S.C. §§ 41103(a), 41104(10) 

(prohibiting common carrier from "knowingly disclos[ing], 

offer[ing], solicit[ing], or receiv[ing] any information 

concerning the nature" of shipment if information may be used to 

detriment of shipper and from "unreasonably refus[ing] to deal 

or negotiate") . 

Because the conduct the DPPs allege is prohibited by 

the Shipping Act, that act provides the exclusive set of 

remedies for the alleged wrongdoing, and commits jurisdiction 

over remedies to the FMC. The FMC already has exercised its 

regulatory authority under the Shipping Act to settle alleged 

violations of the Shipping Act with certain of the defendants, 

and has collected civil penalties for alleged violations of the 

Sbipping Act, including violations of§ 10(a) that took place 

- 10 -
605225506 v2 



over a period of several years. 5 Specifically, the FMC has the 

authority to hear private complaints and redress "actual injury" 

through reparations and injunctive relief. 46 U.S.C. §§ 41305, 

41306, 41309. Permitting the DPPs to proceed with their claims 

creates precisely the sort of duplicative actions that Congress 

sought to avoid. See Am. Ass'n of Cruise Passengers, supra, 911 

F.2d at 792 (citing House Report at 12, 177). 

Because defendants' alleged conduct -- including 

operating under unfiled agreements to fix transportation rates 

and prevent competition in the market for vehicle carrier 

services -- is prohibited by the Shipping Act, the DPPs' claims 

for damages and injunctive relief under the federal antitrust 

laws are barred and must be dismissed. 

B . THE DPPS LACK STANDING. 

1. The DPPs fail to allege facts establishing 
standing. 

To have standing to maintain a Sherman Act claim, a 

plaintiff must allege facts establishing both standing-in-fact -

- that is, constitutional standing under Article III of the 

United States Constitution -- and antitrust standing under §4 

of the Clayton Act. 15 U.S.C. § 15(a). Ethypharm S.A. France 

5 In 2013 and 2014, the FMC entered into Compromise 
Agreements with defendants "K" Line, CSAV, NYK and MOL that 
encompass the conduct at issue in the complaint. See FMC press 
releases, which are attached hereto as Exhibit ~A" and are made 
a part hereof by reference. 
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v. Abbott Laboratories, 707 ~3d 223, 232-33 (3d Cir. 2013). 

Because federal jurisdiction extends only to actual cases and 

controversies, U.S. Canst. art. III, § 2, "a plaintiff must have 

suffered an 'injury in fact' that is 'distinct and palpable'; 

the injury must be fairly traceable to the challenged action; 

and the injury must be likely redressable by a favorable 

decision." Ross v. Bank of America, 524 ~3d 217, 222 (2d Cir. 

2008); see also Lujan v. Defenders of Wildlife, 504 U.S. 555, 

560-61, 112 S. Ct. 2130, 2136, 119 L. Ed. 2d 351, 364 (1992). 

In addition, to establish standing in a class action, "named 

plaintiffs who represent a class 'must allege and show that they 

personally have been injured, not that injury has been suffered 

by other, unidentified members of the class to which they belong 

and which they purport to represent.'" Simon v. E. Ky. Welfare 

Rights Org., 426 U.S. 26, 40 n.20, 96 S. Ct. 1917, 1925 n.20, 48 

L. Ed. 2d 450, 462 n.20 (1976) (quoting Warth v. Seldin, 422 

U.S. 490, 502, 95 S. Ct. 2197, 2207, 45 L. Ed. 2d 343, 357 

(1975)). 

The DPPs fall far short of meeting their burden to 

establish standing. They offer only conclusory allegations: 

that they purchased vehicle carrier services "directly" from one 

or more defendants, and that they were "directly injured as a 

result." Compl. CJICJI 13-15. However, "'naked assertion[s]' 

devoid of 'further factual enhancement'" do[] not plausibly 
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establish entitlement to relief[.]" Ashcroft v. Iqbal, 556 U.S. 

662, 678, 129 S. Ct. 1937, 1949, 173 L. Ed. 2d 868, 884 (2009) 

(quoting Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555, 557, 127 

S. Ct. 1955, 1965-66, 167 L. Ed. 2d 929, 940-41 (2007)). The 

paucity of the DPPs' allegations regarding their purchases and 

injury is underscored by their admission that they are merely 

freight forwarders who "arrange[d] for the ocean transportation 

of vehicles." Compl. 'li 30. 

In Twombly, supra, the Supreme Court stated that Rule 

8 pleading requirements have particular significance in 

antitrust cases because of the extraordinary costs of discovery 

and the concomitant concern that the threat of discovery abuses 

and expenses would cause cost-conscious defendants to settle 

even anemic and largely groundless cases in the absence of Rule 

8's safeguards. Twombly, supra, 550 U.S. at 557-59, 127 S. Ct. 

at 1966-67, 167 L. Ed. 2d at 941-43. Denying defendants' motion 

to dismiss would subject defendants to unwarranted and expensive 

antitrust discovery from the DPPs Plaintiffs that lack standing 

and, in any event, have failed to properly allege it. 

2. The DPPs do not plausibly allege that they 
purchased vehicle carrier services. 

At a minimum, the DPPs lack standing to bring their 

damage claims. As the DPPs must recognize, only direct 

purchasers have standing to bring damages claims under the 
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federal antitrust laws. Illinois Brick Co. v. Illinois, 431 

~ 720, 734-35, 97 S. Ct. 2061, 2069-70, 52 L. Ed. 2d 707, 

718-19 (1977); see also Warren Gen. Hosp. v. Amgen, Inc., 643 

I.:_ 3d 77, 96 (3d Cir. 2011) (affirming dismissal of indirect 

purchaser claim) . Although the DPPs offer the conclusory 

allegation that they "directly purchased Vehicle Carrier 

Services from one or more defendants," Compl. ~~ 13-15, their 

own contrary admissions and federal law show that the DPPs were 

not purchasers at all. 

The DPPs do not allege that they are cargo owners that 

shipped their own vehicles; they acknowledge that they merely 

"arrange for the ocean transportation of vehicles." Compl. ~ 30. 

To understand the legal significance of this admission, and why 

it is fatal to the DPPs standing, it is necessary to understand 

the three relevant categories of entities involved in the ocean 

transportation industry. First, there are "carriers" -- such as 

defendants - which operate ships to provide transport services 

for cargo. 46 U.S.C. §§ 40102(6) and 40102(17). Then there are 

"shippers" - cargo owners that engage the services of carriers 

to transport their cargo. 46 U.S.C. § 40102(22). Finally, 

there are "ocean transportation intermediaries," which are 

divided into two-subcategories: non-vessel operating common 

carriers ("NVOCCs"), which act as carriers even though they do 
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not operate vessels, 6 and freight forwarders, which dispatch 

shipments and arrange for space for such shipments on behalf of 

shippers. 46 U.S.C. §§40102(19), 40102(16), and 40102(18). By 

admitting that they arrange for transport, the DPPs also 

perforce have admitted that they are merely agents of the 

shippers who actually make the purchases, and are not themselves 

purchasers of vehicle transportation services at all. 

No doubt aware of this fatal flaw, the DPPs make no 

allegations about the nature of their purported purchases or how 

they paid for them. Indeed, they make no allegation that they 

acted as anything other than agents for shippers to which 

defendants issued bills of lading. Tellingly, the DPPs do not 

allege that they -- as opposed to their clients 

for the vehicle transportation they "arranged." 

actually paid 

Freight forwarders are not purchasers of ocean 

transportation services. Instead, as explained above and as 

well-recognized by our courts, freight forwarders serve solely 

as intermediaries. See, e.g., Prima U.S. Inc. v. Panalpina, 

Inc., 223 !:...:_3d 126, 129 (2d Cir. 2000) (defining freight 

forwarder as "travel agent" for cargo); Limited Brands, Inc. v. 

F.C. (Flying Cargo) Int' 1 Transp. Ltd., 545 F. Supp. 2d 692, 698 

(S.D. Ohio 2008) (holding that entity that acts as agent of 

shipper in procuring transport by carrier and handling details 

6 None of the the DPPs claims NVOCC status. 
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of shipment for fees which shipper paid in addition to freight 

charges of the carrier is a freight forwarder) . As a matter of 

federal law, freight forwarders are prohibited from owning any 

interest in the cargo shipped. 46 C.F.R. §515.42(c). As an 

intermediary, the freight forwarder is paid a fee for arranging 

a shipment, but the cargo owner for which the freight forwarder 

arranges the transport remains the purchaser of the transport 

services. 

The fact that ~reight forwarders are merely 

intermediaries, not the actual purchasers of ocean 

transportation, has long been recognized by our courts, which 

consistently have held that the shipper -- again, the cargo 

owner on behalf of which the forwarder arranges the 

transportation -- is directly liable to the ocean carrier for 

payment of freight charges regardless of whether the 

transportation was arranged by a freight forwarder. For 

example, when a freight forwarder fails to remit to the carrier 

monies it has received from its shipper for the purpose of 

paying freight charges, the shipper nevertheless remains liable 

to the ocean carrier, and must pay the ocean carrier for the 

transportation services it agreed to purchase. See, e.g., Oak 

Harbor Freight Lines, Inc. v. Sears Roebuck, & Co., 513 ~3d 

949, 959-60 (9th Cir. 2008); Hawkspere Shipping Co., Ltd. v. 

Intamex, S.A., 330 F.3d 225, 236-37 (4th Cir. 2003); Nat'l 
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Shipping Co. of Saudi Arabia v. Omni Lines, Inc., 106 ~3d 1544, 

1546 (11th Cir. 1997) . 7 As one court succinctly noted, 

"[c]arriers must expect payment will come from the shipper, 

although it may pass through the forwarder's hands." Strachan 

Shipping Co. v. Dresser Indus., Inc.r 701 ~2d 483, 490 (5th 

Cir. 1983) (concluding that fact that carrier billed forwarder 

did not relieve shipper of liability). 

The applicable legal paradigm is clear: (a) the ocean 

carrier is the provider of the ocean transportation services, 

(b) the shipper is the purchaser of those services with 

attendant exposure to liability for failure to pay the ocean 

carrier, and (c) a shipper's decision to employ a freight 

forwarder does not in any way alter the carrier-shipper 

relationship. The freight forwarder is nothing more than a mere 

intermediary between the two principals. Thus, in conceding the 

obvious -- that they are only arrangers of transportation, that 

is, freight forwarders -- the DPPs have admitted they are not 

7 Under a variety of theories, other courts have held that 
the ocean carrier, rather than the shipper, bears the risk of 
loss when the freight forwarder fails to remit to the carrier 
freight monies the forwarder has received from the shipper. 
See, e.g., Farrell Lines Inc. v. Titan Indus. Corp., 306 ~ 
Supp. 1348, 1351 (S.D.N.Y.), aff'd, 419 ~2d 835 (2d Cir. 1969) 
(holding that carrier is estopped from seeking payment from 
shipper based on default by freight forwarder or other third 
party when bill of lading is marked "prepaid"). The salient 
point is that, no matter where the default in payment for 
shipping services occurs, the freight forwarder is not held 
liable to the carrier, demonstrating plainly that a freight 
forwarder is not a purchaser of ocean transportation services. 
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direct purchasers, indirect purchasers or, for that matter, 

purchasers of any kind, thereby fatally undermining their 

standing in this case. 

3. The DPPs have failed to allege that they were 
harmed by the alleged conspiracy. 

Even if the DPPs did purchase vehicle transportation 

from one or more defendants -- and, as shown, they have not 

alleged that they did -- the DPPs nevertheless also fail to 

plead sufficient facts to link their claimed purchases with the 

anticompetitive conduct alleged in the complaint. Compl. ~ 30. 

There is no allegation in the complaint that the DPPs arranged 

for the shipment of any vehicles that were the subject of the 

alleged price fixing, customer allocation or route allocation, 

much less that any of the alleged anticompetitive acts affected 

vehicles for which the DPPs arranged shipment or paid for 

vehicle transportation. Compl. ~~ 62-65. 

Notably, the allegations of anticompetitive conduct in 

the complaint refer largely if not entirely to the 

transportation of original equipment manufacturer or "OEM" 

vehicles, i.e., newly manufactured vehicles shipped by 

manufacturers such as Ford, General Motors, Chrysler, Honda, 

Toyota, etc. Compl. ~~ 62-64. These manufacturers ship large 

volumes of cargo and have considerable expertise in 

transportation issues. Accordingly, they deal directly with the 
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ocean carrier(s) of their choosing. Freight forwarders in the 

RO/Ro or specialized car carrier industry usually arrange for 

the transportation of commodities shipped in smaller volumes by 

smaller customers, such as used or privately owned autos, or 

used high and heavy cargo such as front-end loaders. The DPPs 

have consciously avoided alleging (1) whether the companies for 

which they arranged shipping were OEMs; (2) whether the vehicles 

they arranged to ship were new or used; or (3) on what routes 

the shipping they allegedly arranged took place. The absence of 

those core allegations underscores the DPPs' failure to 

adequately allege that they have standing. 

In Precision Associates, Inc. v. Panalpina World 

Transport (Holding) Ltd., No. 08-CV-42, 2011 WL 7053807 

(E.D.N.Y. Jan. 4, 2011), adopted, 2012 WL 3307486 (E.D.N.Y. Aug. 

13, 2012), shippers of goods alleged that freight forwarders 

colluded in fixing the amount of surcharges assessed on "United 

States Freight Forwarding Services" on routes to and from and 

within the United States. The complaint alleged that the 

plaintiffs had purchased United States Freight Forwarding 

Services from one or more of the defendants and had been injured 

by reason of the antitrust violations by paying inflated prices 

for such services. 

The complaint failed to allege, however, that the 

plaintiffs purchased United States Freight Forwarding Services 
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from the defendants on the routes to which the surcharges 

pertained, or that the plaintiffs actually paid any of the 

collusively fixed surcharges. The court dismissed the 

plaintiffs' claims for lack of standing, reasoning that: 

The basis for the plaintiffs' claim of 
injury to their "business and property" in 
all of their claims, is not that they 
paid the fixed surcharges, but that the 
imposition of those surcharges on some air 
cargo routes somehow resulted in inflated 
prices for all "U.S. Freight Forwarding 
Services." The Complaint, however, 
includes no allegations to support or lead 
to the conclusion that the imposition of 
surcharges on specific routes had such a 
dramatic effect on the broad and diverse 
market for U.S. Freight Forwarding Services. 
Even if harm to the United States market 
generally could be the kind of injury the 
antitrust laws were intended to address, the 
plaintiffs' failure to "specifically 
articulate any of the links in this causal 
chain" is fatal to their standing argument. 

Precision Associates, 2011 WL 7053807 at *13. See also Arista 

Records, LLC v. Lime Group LLC, 532 F. Supp. 2d 556, 567-71 

(S.D.N.Y. 2007); de Atucha v. Commodity Exch., Inc., 608 F. 

Supp. 510, 516 (S.D.N.Y. 1985). 

Precision Associates is on "all fours" with this case. 

As in Precision Associates, the DPPs here do not allege that 

they purchased vehicle carrier services on routes that were the 

subject of the collusive agreements alleged in the complaint, or 

that the DPPs were among the customers to which the collusive 

agreements pertained, or that the DPPs arranged to ship the 
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vehicles which were the subject of the alleged collusive 

conduct. Instead, repeating the flaw deemed fatal in Precision 

Associates, the complaint alleges only that defendants allocated 

customers and routes and fixed prices. Compl. ~~ 62-65. Absent 

some plausible, specific allegation of a link between 

defendants' alleged conduct and the DPPs' purported injury, the 

complaint fails for lack of standing. 

C . THE DPPS' CLAIMS MUST BE DISMISSED PURSUANT TO 

THE FILED RATE DOCTRINE. 

As set forth above, the Shipping Act prohibits the 

DPPs from maintaining this private federal antitrust action for 

damages and injunctive relief. On this ground alone, the DPPs' 

complaint must be dismissed. Even assuming, contrary to law, 

that the Shipping Act does not bar this action, then the filed 

rate doctrine bars the DPPs' action because the filed rate 

doctrine bars private antitrust actions from being maintained to 

overturn or otherwise challenge, filed rates within the purview 

of a regulatory agency, even if those rates resulted from 

alleged collusive agreements. 

The gravamen of the DPPs' claims is that they paid a 

conspiratorially inflated price as alleged direct purchasers of 

vehicle carrier services. Compl. ~ 11. Even assuming arguendo 

that the DPPs have sufficiently pled they purchased ocean 

shipping services -- those "purchases" were at published tariff 
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rates, and the DPPs claims are barred by the filed rate 

doctrine. Keogh v. Chicago & N.W. Ry. Co., 260 U.S. 156, 43 S. 

Ct. 47, 67 L. Ed. 183 (1922). 8 

In Keogh, the plaintiff/shipper alleged that the 

railroad defendants formed an unlawful price-fixing conspiracy 

in filing railway tariff rates with the Interstate Commerce 

Commission ("ICC") . 9 The Supreme Court held that no antitrust 

remedy could be imposed against a carrier who charged its filed 

rates, even if those rates were arrived at via an illegal price-

fixing conspiracy. Keogh, 260 U.S. at 163. 

The Third Circuit recently recognized that the filed 

rate doctrine applies whenever tariffs have been filed and has 

endorsed the First Circuit's holding that "the filed rate 

doctrine only requires rates to be filed, not affirmatively 

approved or scrutinized. See Town of Norwood v. New Eng. Power 

Co., 202 ~3d 408, 419 (1st Cir. 2000) ." McCray v. Fid. Nat'l 

Title Ins. Co., 682 ~3d 229, 238-39 (3d Cir. 2012). The Third 

8 In addition to published tariff rates, the Shipping Act 
authorizes individual rates in service contracts and unpublished 
tariffs for exempt cargo. This motion does not address the 
applicability of the filed rate doctrine to these other types of 
rates because it is believed that the three named DPPs could 
only have purchased vehicle carrier services pursuant to 
published tariff rates. 
9 The Shipping Act was modeled after the Interstate Commerce 
Act, and courts have given the two acts "like interpretation, 
application and effect." U.S. Navigation Co. v. Cunard S.S. 
Co., 284 U.S. 474, 481, 52 S. Ct. 247, 24.9, 76 L. Ed. 408, 412 
(1932). 
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Circuit has also made clear that the application of the filed 

rate doctrine applies broadly to filed rates within an agency's 

regulatory purview and does not require that the agency engage 

in a meaningful review or approval of the rates. McCray, supra, 

682 F.2d at 238; accord In re New Jersey Title Ins. Litigation, 

683 F.3d 451, 459 (3d Cir. 2012). See also IA AREEDA & 

HOVENKAMP, ANTITRUST LAW Cf[ 247a, at 443 (4th ed. 2013) ("[The 

rate] need not have been actively reviewed for accuracy or 

public interest considerations - indeed, it need not have been 

reviewed at all in any meaningful sense."). 

As ocean common carriers subject to the Shipping Act, 

defendants are required since the 1998 Ocean Shipping Reform Act 

("OSRA") to publish their tariffs electronically, and to adhere 

to the terms of those tariffs; and the FMC retains the same 

regulatory and enforcement authority over the published tariffs. 

144 Cong. Rec. S11297-03, 1998 WL 673033 (indicating that OSRA 

will "retain common carrier tariff publication and enforcement 

while eliminating the requirement to file tariffs with the 

government"); 46 U.S.C. § 41104 (2) (A). In an analogous case G. 

& T. Terminal Packaging Co. v. Consolidated Rail Corp., 830 F.2d 

1230, 1234, 1235 (3d Cir. 1987), the Third Circuit rejected the 

argument that an exemption from filing deprived the rates 

established by railroads of their efficacy and opened the rates 

to be challenged or set aside on common law, constitutional, or 
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other grounds. Id. at 1234-35. Numerous precedent have applied 

the filed rate doctrine to unfiled rates. See, e.g., Texas 

Commercial Energy v. TXU Energy, Inc., 413 F.3d 503, 509-10 (5th 

Cir. 2005) (barring claims where rates were not technically 

"filed," because "FERC had waived many [rate-filing] 

requirements" over rates in question); Utilimax.com, Inc. v. PPL 

Energy Plus, LLC, 378 K..:_3d 303, 306 (3d Cir. 2004) (affirming 

application of filed rate doctrine to utility without strict 

rate filing requirement) . 10 

Moreover, although the Third Circuit does not require 

meaningful agency regulation of rates for the filed rate 

doctrine to apply, the FMC in fact does exercise meaningful 

regulation of published tariff rates. The statutory tariff 

provisions direct the FMC to enforce and regulate published 

tariffs, including: prohibitions against charging less than the 

tariff rate (§ 41104(1)); prohibitions against providing service 

not in accordance with the rates, charges, rules, and practices 

contained in the tariffs (§§ 41104(2) (a)); prohibitions on 

anticompetitive actions, including service which is "unfair or 

unjustly discriminatory" or otherwise "unreasonable" for service 

pursuant to a tariff (§§ 41104(4,8)); and FMC review of 

10 The DPPs make no allegations that the Defendants failed to 
publish their tariffs as required by the Shipping Act. Instead, 
the DPPs allege that allegedly collusive agreements were not 
filed with the FMC which allegations are irrelevant to the 
applicability of the filed rate doctrine [Compl. ~~ 72-74]. 
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published tariffs and the contents thereof (§ 40501(a) (b)). The 

FMC has the authority, upon its own initiative, to investigate 

violations, receive complaints, direct the payment of 

reparations, and assess civil penalties (§§ 41301(a), 41302, 

41305, 41109), and may suspend tariffs (§ 41108). 

In re Ocean Shipping Antitrust Litigation, 500 F. 

Supp. 1235 (S.D.N.Y. 1980), a 1980 case applying the Southern 

District's then view of the filed rate doctrine, erroneously 

treats the filed rate doctrine as part of antitrust immunity, 

and holds that the filing of tariff rates under the Shipping Act 

did not create antitrust immunity for the tariff rates. As the 

Supreme Court explained in its subsequent Square D decision: 

We disagree, however, with petitioners' 
view that the issue in Keogh and in this 
case is properly characterized as an 
"immunity" question. The alleged collective 
activities of the defendants in both cases 
were subject to scrutiny under the antitrust 
laws by the Government and to possible 
criminal sanctions or equitable relief. 
Keogh simply held that an award of treble 
damages is not an available remedy for a 
private shipper claiming that the rate 
submitted to, and approved by, the ICC was 
the product of an anti trust violation. Such 
a holding is far different from the creation 
of an antitrust immunity, and makes the 
challenge to Keogh's role in the settled law 
of this area still more doubtful. 

Square 0 Co. v. Niagara Frontier Tariff Bureau, Inc., 476 U.S. 

409, 422, 106 S.Ct. 1922, 1929-30, 90 L.Ed.2d 413, 425 (1986). 
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In any event, Ocean Shipping's apparent requirement of 

aggressive agency exercise of review power conflicts with the 

filed rate doctrine established in more recent Third Circuit 

decisions under which meaningful agency review is not required. 

See McCray, supra; In reNew Jersey Title Ins. Litig., supra. 

Additionally, Ocean Shipping recognized that the FMC exerts some 

authority over tariffs, which clearly meets the requirements for 

application of the filed rate doctrine in the Third Circuit. 

Ibid. 

The filed rate doctrine bars the DPPs' claims arising 

from purchases of vehicle carrier services under published 

tariff rates. Because the DPPs did not and could not purchase 

any vehicle carrier services other than through published 

tariffs -- which then triggers the filed rate doctrine -- the 

complaint should be dismissed. 

IV. CONCLUSION. 

For the aforementioned reasons, the complaint should 

be dismissed. 

Dated: October 13, 2014 
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FEDERAl MARITIME COMMISSION 
Regulating the nation's international ocean transportation for · 
the benefit of exporters, importers, and the Ameriean consumer. 

The Federal Maritime Commission Newsroom 

Two Car Carriers Pay $2.3 Million in Penalties 

December 23, 2013 

NR 13-19 

Contact: Karen V. Gregory, Secretary (202) 523-5725~ 

The Federal Maritime Commission announced compromise agreements reached with two common carriers operating 
pure car carriers (PCCs) and roll on/roll off (RO/RO) vessels In U.S. inbound and outbound trades. Under these separate 
agreements, Kawasaki Kisen Kaisha Ltd. (K Line), paid $1,100,000 in civil penalties and Nippon Yusen Kaisha (NYK 
Line), paid $1,225,000 in penalties. Both carriers are headquartered in Tokyo, Japan, and operate diverse fleets trading 
in the U.S.-foreign trades and globally. 

The compromise agreements resolved allegations that K Line and NYK Line violated provisions of the Shipping Act, 
including section 10(a) of the Shipping Act, 46 U.S. C. § 41102(b), by acting In concert with other ocean common 
carriers with respect to the shipment of automobiles and other motorized vehicles by RO/RO or specialized car carrier 
vessels, where such agreement(s) had not been filed with the Commission or become effective under the Shipping Act. 
The compromise agreements also addressed related activities and violations. Commission staff alleged that these 
practices persisted over a period of several years and involved numerous U.S. trade lanes, Including from and/or to the 
Far East, Europe, the Middle East and South America. 

Chairman Mario Cordero stated: "These penalties underscore the seriousness with which the Commission views the 
carriers' obligation to file with the Commission any agreement with other carriers affecting working relationships In the 
U.S. trades, both far import and export traffic. The shipping public has a right to know the subject matter and scope of 
any such agreement, and the Commission is charged by Congress to oversee the parties' operations and c;:onduct under 
such agreements. Investigations by our Bureau of Enforcement as to additional carriers Implicated In similar agreement 
activities are continuing at this time." 

In concluding the compromise agreements, K Line and NYK Line agreed to provide ongo_ID.g cooperation with other 
Commission Investigations or enforcement actions with respect to these types of activities. The carriers did not admit to 
violations of the Act or the Commission's regulations. Staff attorneys with the Commission's Bureau of Enforcement 
negotiated the compromise agreements. 

The Federal Maritime Commission (FMC) is the independent federal agency responsible for regulating the nation's 
international ocean transportation for the benefit of exporters, importers, and the American consumer. The FMC's 
mission is to foster a fair, efficient, and reliable international ocean transportation system while protecting the public 
from unfair and deceptive practices. 

Back to News 



FEDERAL MARITIME COMMISSION 
Regulating the nation's intemational ocean tran...'qlortation for 
the benefit of exporters, importers, and the Ameriean consumer. 

The Federal Maritime Commission Newsroom 

Mitsui O.S.K. Lines and Affiliate Pay $1.275 Million Penalty 

February 12, 2014 

NR 14-01 

Contact: Karen V. Gregory, Secretary (202) 523-5725~ 

The Federal Maritime Commission announced a compromise agreement reached with Mitsui O.S.K. Lines Ltd. (MOL) and 
its corporate affiliate, Nissan Motor Car Carrier Co. (NMCC). Mitsui O.S.K. Lines Ltd., is a vessel-operating common 
carrier based In Japan. As a separate line of commerce, MOL and NMCC operate pure car carriers (PCCs) and roll on/roll 
off (RO/RO) vessels In U.S. Inbound and outbound trades. Under the agreement, MOL agreed to pay $1,275,000 In 
penalties. 

The compromise agreement resolved allegations that MOL and NMCC violated section 10(a) of the Shipping Act, 46 
U.S. C. § 41102(b), by acting In concert with other ocean common carriers with respect to the shipment of automobiles 
and other motorized vehicles by RO/RO or specialized car carrier vessels, where such agreement(s) had not been filed 
with the Commission or become effective under the Shipping Act. The compromise also addressed related activities and 
violations arising under such carrier agreements. Commission staff alleged that these practices persisted over a period 
of several years and Involved numerous U.S. trade lanes. 

Federal Maritime Commission Chairman Mario Cordero stated: "This Is the second public announcement In recent 
months of Commission enforcement action against parties who fall to file carrier agreements. We take seriously our 
statutory responsibility under the Shipping Act to protect the shipping public and to ensure that agreements affecting 
carrier working relationships In the U.S. trades are properly filed and reviewed by the Commission." 

In concluding the compromise, MOL and NMCC agreed to provide ongoing cooperation with other Commission 
Investigations or enforcement actions with respect to these activities. The carriers did not admit to violations of the 
Shipping Act. Staff attorneys with the Commission's Bureau of Enforcement negotiated the compromise agreement. 

The Federal Maritime Commission (FMC) is the independent federal agency responsible for regulating the nation's 
international ocean transportation for the benefit of exporters, importers, and the American consumer. The FMC's 
mission is to foster a fair, efficient, and reliable international ocean transportation system while protecting the public 
from unfair and deceptive practices. 

Back to News 



FEDERAL MARITIME COtvtMISSION 
Regulating the nation's international ocean tran...o;;portation for 
the benefit of exporters, importers, and the American consumer. 

The Federal Maritime-Commission Newsroom 

CSAV Pays $625,000 Civil Penalty 

March 5, 2014 

NR 14-02 

Contact: Karen V. Gregory, Secretary (202-523-~72S<gl) 

The Federal Maritime Commission announced a compromise agreement reached with Campania Sud Americana de 
Vapores S.A. (CSAV). CSAV is a vessel-operating common carrier based in Valparaiso, Chile. As a separate line of 
business, CSAV operates roll on/roll off (RO/RO} vessels in U.S. inbound and outbound trades. 

Under the compromise agreement, CSAV agreed to pay a $625,000 civil penalty to resolve allegations that it violated the 
Shipping Act by acting In concert with other ocean common carriers under unfiled agreements involving shipments of 
automobiles and other motorized vehicles on RO/RO or specialized car carrier vessels In various U.S. Import and export 
trades. These agreements had not been filed with the Commission or become effective under the Shipping Act In 
violation of Section 10(a) of the Shipping Act, 46 U.S.C. § 41102(b). The compromise also addressed related activities 
and violations arising under such carrier agreements. Commission staff alleged that these practices persisted over a 
period of several years and Involved numerous U.S. trade lanes. 

In concluding the compromise, CSAV agreed to provide ongoing cooperation with other Commission Investigations or 
enforcement actions with respect to these activities. CSAV did not admit to violations of the Shipping Act. 

Federal Maritime Commission Chairman Mario Cordero stated: "The Shipping Act mandates that the Commission take 
responsible actions to protect the shipping public. Carriers who fail to properly file with the Commission their 
agreements affecting carrier working relationships in the U.S. trades are made liable for significant civil penalties, no 
matter the size of the trade or the market share of the carrier involved." 

The Federal Maritime Commissfon (FMC) is the independent federal agency responsible for regulating the nation's 
international ocean transportation for the benefit of exporters, importers, and the American consumer. The FMC's 
mission is to foster a fair, efficient, and reliable international ocean transportation system wh!Ye protecting the public 
from unfair and deceptive practices. 

Back to News 
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COMPROMISE AGREEMENT 
FMC File No. 17098(1) 

This Agreement is entered into between: 

(I) The Federal Maritime Commission, hereinafter referred to as Commission, and 

(2) Nippon Yusen Kaisha, (also known as Nippon Yusen Kabushiki Kaisha) hereinafter 
referred to as Respondent or NYK Line. 

WHEREAS, the Commission is considering the initiation of an assessment proceeding 

against Respondent for the recovery of civil penalties for alleged violations of section I O(a) of 

the Shipping Act of 1984 ("Shipping Act"), 46 U.S.C. § 41102(b); section IO(b)(IO) of the 

Shipping Act, 46 U.S.C. § 41104(10); section IO(b)(I3) of the Shipping Act, 46 U.S.C. § 

41103(a); and section IO(c) ofthe Shipping Act, 46 U.S.C. § 41105; and 

WHEREAS, such a proceeding would be based on the Commission's position that 

Respondent, acting individually or through its agent, NYK Line (North America) Inc., engaged 

in certain practices in violation ofthe Shipping Act, to wit: 

Between at least August 30, 2008 and September 6, 2012, NYK 
Line knowingly and willfully violated section IO(a) of the 
Shipping Act, 46 U.S .C. § 41102(b), by acting in concert with 
other ocean common carriers to operate under an agreement(s) 
with respect to the shipment of automobiles and other motorized 
vehicles by RO/RO or specialized car carrier vessels in various 
U.S. import and export trades, where such agreement(s) have not 
been filed with the Commission or become effective under the 
Shipping Act and in certain respects in violation of sections 
IO(b)(IO), IO(b)(I3), and IO(c) ofthe Act (46 U.S.C. § 41104(10), 
46 U.S.C. § 41103(a), and 46 U.S.C. § 41105, respectively). 

WHEREAS, NYK Line does not admit that it has violated the Shipping Act; and 

WHEREAS, the Commission is authorized under section 13(c) ofthe Shipping Act, 46 

U.S.C. § 41109(a), and Subpart W of the Commission's Rules of Practice and Procedure, 46 



C.F.R. § 502.604, et seq. to compromise and collect civil penalties arising for the alleged 

violations set forth and described above; and 

WHEREAS, Respondent has terminated the practices which are the basis of the alleged 

violations set forth herein, and has instituted and commits to maintaining measures designed to 

eliminate such practices in the future; and 

WHEREAS, Respondent has cooperated and disclosed to the Commission information 

and factual details relevant to its transportation activities and practices with respect to the 

shipment of automobiles and motorized vehicles by RO/RO or specialized car carrier vessels in 

the inbound trades to the United States, and in the outbound trades from the United States ports 

to, foreign ports and points; and 

WHEREAS, Respondent has agreed to cooperate with respect to investigative activity or 

enforcement action conducted by the Commission regarding the transportation activities 

identified by the Commission or disclosed by Respondent giving rise to the alleged violations 

herein. 

NOW THEREFORE, in consideration of the premises herein, and in compromise of all 

civil penalties arising from the alleged violations set forth and described herein, Respondent and 

the Commission hereby agree upon the following terms of settlement: 

I. Respondent shall make payment to the Commission by wire transfer or cashier's check in 

the total amount of One Million Two Hundred Twenty Five Thousand U.S. Dollars 

($1,225,000.00 USD) on or before September 30, 2013. 

2. This instrument shall forever bar the commencement or institution by the Commission of 

any assessment proceeding or other claim for recovery of civil penalties from 

Respondent, its officers, directors, employees, or agents (including its subsidiary NYK 

2 



Line (North America) Inc.) for any conduct giving rise to the alleged violations set forth 

above, that occurred between at least August 30, 2008 and September 6, 2012. 

3. NYK Line agrees to cooperate in good faith with the further efforts of the Commission to 

investigate and prosecute other carriers operating RO/RO or specialized car carrier 

vessels in U.S. import and export trades for the alleged violations of the Shipping Act 

described above, as follows: 

a) NYK Line agrees to direct and authorize its legal counsel to meet in person with 

Bureau of Enforcement ("BOE") attorneys upon reasonable notice and to provide at that 

meeting a reasonably detailed description (or update if previously furnished) of the 

principal facts furnished to the U.S. Department of Justice in response to subpoenas or 

otherwise that are relevant to the conduct at issue, including the times, places and 

participants with respect to any communications or meetings relevant to such conduct. 

To the extent BOE has follow-up questions to this meeting, NYK Line, through its legal 

counsel, shall endeavor to answer such questions. In addition, NYK Line, through its 

legal counsel, will meet or confer with BOE upon request as necessary to support BOE's 

prosecution against other carriers relating to the conduct at issue herein. 

b) Subject to paragraph d) below, at BOE's request, NYK Line shall make available at 

NYK Line's expense, at a location and time upon which the parties shall agree and upon 

reasonable notice, for depositions, or interviews if appropriate: (i) any current directors, 

officers and employees ofNYK Line who have been interviewed by the U.S. Department 

of Justice, the European Commission or the Japan Fair Trade Commission relating to the 

conduct at issue herein, and (ii) any additional current employees who BOE, acting in 

consultation with NYK Line counsel, reasonably believes to have knowledge relating to 

3 



the conduct at issue herein. 

c) Subject to paragraph d) below, at BOE's request, NYK Line shall make available at 

NYK Line's expense and upon reasonable notice, for testimony at a hearing before the 

Commission: (i) any current directors, officers and employees of NYK Line who have 

been interviewed by the U.S. Department of Justice, the European Commission or the 

Japan Fair Trade Commission relating to the conduct at issue herein, and (ii) any 

additional current employees who BOE, acting in consultation with NYK Line's counsel, 

reasonably believes to have knowledge relating to the conduct at issue herein. 

d) With regard to any current directors, officers and employees of NYK Line who have 

retained counsel or confirmed an intention to assert any rights against self-incrimination, 

NYK Line agrees to use its best efforts to obtain the cooperation of such individuals, but 

in no event shall NYK Line be obligated to make such individuals available to BOE for 

interviews, declarations, depositions or at trial. Any such failure or inability shall not be 

deemed a breach of NYK Line's agreement to cooperate with BOE. The payment of any 

attorneys fees for any such current directors, officers and employees pursuant to any pre­

existing indemnity agreement or law shall not be deemed a breach of NYK Line's 

obligations under this paragraph. 

e) At BOE's request, NYK Line shall, to the extent not previously furnished pursuant to 

this Agreement, produce to BOE: (i) copies of documents furnished to the U.S. 

Department of Justice relating to the conduct at issue herein, produced in the same format 

as furnished to the U.S. Department of Justice; (ii) copies of any other documents in the 

possession of NYK Line or its counsel that are not privileged, and are otherwise subject 

to discovery in a civil proceeding, that are responsive to reasonable and specific requests 

4 



made by BOE regarding any other matter relevant to the conduct at issue herein. NYK 

Line may withhold production of any document(s) otherwise subject to production 

pursuant to this subparagraph if the production would prejudice NYK Line's interests in 

connection with any investigation conducted by the U.S. Department of Justice or 

antitrust or competition regulators in any other jurisdiction, (or if otherwise prohibited by 

an order of a U.S. court of competent jurisdiction) provided, however, that NYK Line 

shall produce any such relevant, non-privileged withheld documents within 60 days after 

any such investigation conducted by the U.S. Department of Justice or regulators in any 

other jurisdiction is completed. Any documents kept at any time in an electronically 

searchable format, shall be produced to BOE in such format. Where BOE requests 

documents that are stored in an electronic data base, counsel for the parties shall agree to 

reasonable custodial and search-term limitations on the document-production obligations 

enumerated in this subparagraph. 

f) Subject to paragraph d) above, at BOE's request, NYK Line shall produce at trial or 

deposition, up to three representatives of NYK Line's choice qualified to establish for 

admission into evidence any of those documents produced pursuant to this Agreement. 

NYK Line agrees to produce at trial or deposition, or through affidavits or declarations, 

additional representatives of NYK Line's choice for the purposes described in this 

subparagraph, provided such additional representatives are reasonably necessary to 

BOE's prosecution ofthe conduct at issue herein. 

g) All disclosures, cooperation and documents provided to BOE under this Agreement: 

(i) shall be used only in connection with BOE' s prosecution of other carriers operating 

ROIRO or specialized car carrier vessels in U.S. import and export trades for violations 
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of the Shipping Act; (ii) shall not be used directly or indirectly for any other purpose; and 

(iii) subject to subparagraph (i) above, shall not be disclosed by BOE to any third parties, 

except pursuant to valid legal order issued by a tribunal with appropriate jurisdiction to 

issue and enforce such order. In the event discovery of such disclosures, cooperation and 

documents provided to BOE is sought by any person in any jurisdiction, BOE agrees to 

use its best efforts to assist NYK Line in opposing the disclosure by BOE of such 

materials, including but not limited to assisting in pleadings, providing affidavits or 

declarations, and court appearances. Documents, information and materials produced to 

BOE pursuant to this Agreement (whether provided orally or in writing) are deemed by 

NYK to be confidential commercial, financial, and proprietary business information 

exempt from Freedom oflnformation Act disclosure pursuant to 5 U.S.C. §552(b)(4). 

4. Respondent's obligations to cooperate under this Agreement are ongoing and shall 

continue until the later of the expiration of the statute of limitations for the Shipping Act 

violations described herein, or the issuance of a non-appealable final judgment in an 

enforcement action by the Commission against an ocean carrier based on information 

disclosed to the Commission by NYK Line pursuant to this Agreement. 

5. It is expressly understood that this Agreement is not itself, and is not to be construed as, 

an admission by Respondent to the alleged violations set forth above. 

6. Nothing in this Agreement shall be construed to grant immunity pursuant to 46 U.S.C. § 

40307(a) with respect to violations of the antitrust laws of the United States or any 

foreign nation, nor to address any carrier agreements or disclosure obligations, with 

respect to trades not originating or discharging cargo at a U.S. port. 

7. Where written notice to NYK Line is required by this Agreement, such notice shall be 
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provided to: John Fornaciari, Esq., 1050 Connecticut Ave. NW, Suite 1100, Washington 

D.C., 20036 or such other counsel as NYK Line shall designate in writing to the 

Commission. 

8. This Agreement is subject to approval by the Commission's Managing Director in 

accordance with 46 C.F.R. § 502.604. 

Nippon Yusen Kaisha ("NYK Line") 

Signature: ~' (kA,w,;;{, 
Printed Name: r~ ft4t~t Jc.i HN It ,. 111 »to 
Title: HA 1)4 9tl' , 
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APPROVAL AND ACCEPTANCE 

The above Terms and Conditions and Amount of Consideration are hereby approved and 

accepted: 

By the Federal Maritime Commission: 

~ J. I 1- 2G. • 2.-o I~ 
~-------------------+----------

eter J. King, Director 
Bureau of Enforcement 

Vern W. Hill 
Managing Director 

8 

(Date) 

9--U-11 
(Date) 
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COMPROMISE AGREEMENT 
FMC File No. (t7a•f.fll·) ] 

This Agreement is entered into between: 

(1) The Federal Maritime Commission, hereinafter referred to as Commission, and 

(2) Mitsui O.S.K. Lines, Ltd. and Nissan Motor Car Carrier Co., Ltd., hereinafter 
collectively referred to as Respondents. 

WHEREAS, the Commission is considering the initiation of an assessment proceeding 

against Respondents for the recovery of civil penalties for alleged violations of section lO(a) of 

the Shipping Act of 1984 ("Shipping Act"), 46 U.S.C. § 41102(b); section lO(b) ofthe Shipping 

Act, 46 U.S.C. § 41104; section 10(b)(13) of the Shipping Act, 46 U.S.C. § 41103(a); and 

section 10(c) of the Shipping Act, 46 U.S.C. § 41105; and 

WHEREAS, such a proceeding would be based on the Commission's position that 

Respondents, acting individually or through their agents, engaged in certain practices in violation 

of the Shipping Act, to wit: 

Between at least August 30, 2008 and September 6, 2012, 
Respondents knowingly and willfully violated section 10(a) ofthe 
Shipping Act, 46 U.S.C. § 41102(b), by acting in concert with 
other ocean common carriers to operate under an agreement(s) 
with respect to the shipment of automobiles, other motorized 
vehicles, and occasional cargo including containers by ROIRO or 
specialized car carrier vessels in various U.S. import and export 
trades, where such agreement(s) have not been filed with the 
Commission or become effective under the Shipping Act and in 
certain respects in violation of sections lO(b), 10(b)(13), and 10(c) 
of the Act (46 U.S.C. § 41104, 46 U.S.C. § 41103(a), and 46 
U.S.C. § 41105, respectively). 

WHEREAS, Respondents do not admit any violation of the Shipping Act or other law, 

and the Commission is authorized under section 13(c) of the Shipping Act, 46 U.S.C. § 41109(a), 

and Subpart W of the Commission's Rules of Practice and Procedure, 46 C.P.R. § 502.604, et 
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seq. to compromise and collect civil penalties arising for the alleged violations set forth and 

described above; and 

WHEREAS, Respondents have terminated the practices which are the basis of the alleged 

violations set forth herein, and have instituted and commit to maintaining measures designed to 

eliminate such practices in the future; and 

WHEREAS, Respondents have cooperated and disclosed to the Commission information 

and factual details relevant to its transportation activities and practices with respect to the 

shipment of automobiles, motorized vehicles and other occasional cargo by RO/RO or 

specialized car carrier vessels in certain inbound trades to the United States, and in certain 

outbound trades from United States ports to foreign ports and points; and 

WHEREAS, Respondents have agreed to cooperate with respect to investigative activity 

or enforcement action conducted by the Commission regarding the transportation activities 

identified by the Commission or disclosed by Respondents giving rise to the alleged violations 

herein. 

NOW THEREFORE, in consideration of the premises herein, and in compromise of all 

civil penalties arising from the alleged violations set forth and described herein, Respondents and 

the Commission hereby agree upon the following terms of settlement: 

1. Respondents shall make payment to the Commission by wire transfer or cashier's check 

in the total amount of$1,275,000.00 on or before January 15, 2014. 

2. This instrument shall forever bar the commencement or institution by the Commission of 

any assessment proceeding or other claim for recovery of civil penalties from 

Respondents, their respective subsidiaries, including but not limited to Mitsui O.S.K. 

Bulk Shipping (U.S.A.) Inc., World Logistics Service (U.S.A.), Inc., and Mitsui O.S.K. 

14733238.5 2 



Bulk Shipping (Europe) Ltd., and their respective officers, directors, employees, or 

agents arising from the alleged violations set forth above that occurred or may have 

occurred between at least August 30, 2008 and September 6, 2012, inclusive of ariy 

effects continuing thereafter. 

3. Respondents agree to cooperate in good faith with the further efforts of the Commission 

to investigate and prosecute other carriers operating RO/RO or specialized car carrier 

vessels in U.S. import and export trades for violations of the Shipping Act described 

above, as follows: 

14733238 5 

a) Respondents agree to authorize and direct their counsel to meet in person with Bureau 

of Enforcement ("BOE") attorneys upon reasonable notice and provide at that meeting a 

reasonably detailed description (or update if previously furnished) of the principal facts 

furnished to the U.S. Department of Justice in response to subpoenas or otherwise that are 

relevant to the conduct at issue, including the times, places and participants with respect 

to any communications or meetings relevant to such conduct. To the extent BOE has 

follow-up questions to this meeting, Respondents' counsel shall endeavor to answer such 

questions. In addition, Respondents' counsel will meet or confer with BOE upon request 

as necessary to support BOE's prosecution against other carriers relating to the conduct at 

issue herein. 

b) Subject to paragraph d) below, at BOE's request, Respondents shall make available at 

Respondents' expense, at a time and a location on which the parties shall agree and upon 

reasonable notice, for depositions, or interviews if appropriate: (i) any current directors, 

officers and employees of Respondents who have been interviewed by the U.S. 

Department of Justice, the European Commission or the Japan Fair Trade Commission 
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relating to the conduct at issue herein, and (ii) any additional current employees who 

BOE, acting in consultation with Respondents' counsel, reasonably believes to have 

knowledge relating to the conduct at issue herein. 

c) Subject to paragraph d) below, at BOE's request, Respondents shall make available at 

Respondents' expense and upon reasonable notice, for testimony at a hearing before the 

Commission: (i) any current directors, officers and employees of Respondents who have 

been interviewed by the U.S. Department of Justice, the European Commission or the 

Japan Fair Trade Commission relating to the conduct at issue herein, and (ii) any 

additional current employees who BOE, acting in consultation with Respondents' 

counsel, reasonably believes to have knowledge relating to the conduct at issue herein. 

d) With regard to any current directors, officers and employees of Respondents who 

have retained counsel or confirmed an intention to assert any rights against self­

incrimination, Respondents agree to use their best efforts to obtain the cooperation of 

such individuals, but in no event shall Respondents be obligated to make such individuals 

available to BOE for interviews, declarations, depositions or at trial. Any such failure or 

inability shall not be deemed a breach of Respondents' agreement to cooperate with 

BOE. 

e) At BOE's request, Respondents shall, to the extent not previously furnished under this 

Agreement, produce to BOE: (i) copies of documents furnished to the U.S. Department of 

Justice relating to the conduct at issue herein, produced in the same format as furnished to 

the U.S. Department of Justice; (ii) copies of any other non-privileged documents in the 

possession of Respondents' counsel that are responsive to reasonable and specific 

requests made by BOE regarding any other matter relevant to the conduct at issue herein. 
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Respondents may withhold production of any document(s) otherwise subject to 

production pursuant to this subparagraph if the production would prejudice Respondents' 

interests in connection with any investigation conducted by the U.S. Department of 

Justice or antitrust or competition regulators in any other jurisdiction, provided, however, 

that Respondents shall produce any such relevant, non-privileged, withheld document 

within 60 days of completing such investigation conducted by the U.S. Department of 

Justice or regulators in any other jurisdiction. If any documents were kept any time in an 

electronically searchable format, they shall be produced to BOE in such format. Counsel 

for the parties shall agree to reasonable custodial and search-term limitations on the 

document-production obligations enumerated in this subparagraph. 

f) Subject to paragraph d) above, at BOE's request, Respondents shall produce at trial or 

deposition, up to three representatives of Respondents' choice qualified to establish for 

admission into evidence any of those documents produced pursuant to this Agreement. 

Respondents agree to produce at trial or deposition, or through affidavits or declarations, 

additional representatives of Respondents' choice for the purposes described in this 

subparagraph, provided such additional representatives are reasonably necessary to 

BOE's prosecution of the conduct at issue herein. 

g) All disclosures, cooperation and documents provided to BOE under this Agreement: 

(i) shall be used only in connection with BOE's prosecution of other carriers 

operating RO/RO or specialized car carrier vessels in U.S. import and export trades for 

violations of the Shipping Act; (ii) shall not be used directly or indirectly for any other 

purpose; and (iii) subject to subparagraph (i) above, may not be disclosed by BOE to 

any third parties, except pursuant to valid legal order issued by a tribunal with 
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appropriate jurisdiction to issue and enforce such order. In the event discovery of such 

disclosures, cooperation and documents provided to BOE is sought in any jurisdiction, 

BOE agrees to use its best efforts to assist Respondents in opposing the disclosure by 

BOE of such materials, including but not limited to assisting in pleadings, providing 

affidavits or declarations, and court appearances. Documents, information and materials 

produced to BOE pursuant to this Agreement (whether provided orally or in writing) are 

deemed by Respondents to be confidential commercial, financial and proprietary business 

information exempt from Freedom oflnformation Act disclosure pursuant to 5 U.S.C. 

552 (b)(4). In addition, BOE deems documents, information and materials produced to 

BOE pursuant to this Agreement (whether provided orally or in writing) to be records or 

information compiled for law enforcement purposes exempt from Freedom of 

Information Act disclosure pursuant to 5 U.S.C. 552 (b)(7). 

4. Respondents' obligations to cooperate under this Agreement are ongomg and shall 

continue until the later of the expiration of the statute of limitations for the Shipping Act 

violations described herein, or the issuance of a non-appealable final judgment in an 

enforcement action by the Commission against an ocean carrier based on information 

disclosed to the Commission by Respondents. 

5. It is expressly understood that this Agreement is not itself, and is not to be construed as, 

an admission by Respondents of the violation of the Shipping Act or other law, including 

but not limited to the alleged violations set forth above. 

6. Nothing in this agreement shall be construed to grant immunity pursuant to 46 U.S.C. § 

40307(a) with respect to violations of the antitrust laws of the United States or any 

foreign nation, nor to address any carrier agreements or disclosure obligations with 
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respect to trades not originating or discharging cargo at a U.S. port. 

7. Where written notice to Respondents' counsel is required in this Agreement, such notice 

shall be provided to Robert B. Yoshitomi, Nixon Peabody LLP, 555 West Fifth Street, 

46th Floor, Los Angeles, CA 90013 and Gordon L. Lang, Nixon Peabody LLP, 401 9th 

Street, N.W., 9th Floor, Washington, DC 20004, or such other counsel as Respondents 

shall designate in writing to the Commission. 

8. This agreement is subject to approval by the Commission's Managing Director m 

accordance with 46 C.F.R. § 502.604. 

9. Within sixty (60) days from the date of this agreement, Respondents shall, as they deem 

14733238.5 

necessary, file agreements, service contracts and tariff rates and rules for cargo on and 

operations by its PCC or specialized car carrier vessels. 

Respondent Mitsui O.S.K. Lines, Ltd. 

Signature: (4~ P,. (}v\ r 
Printed Name: Robert B. Yoshitomi 

Title: Attorney-in-fact 

Date: January j,( 2014 

Respondent Nissan Motor Car Carrier Co., Ltd. 

Signature: ~ 0- J~~r~ 

Printed Name: Robert B. Yoshitomi 

Title: Attorney-in-fact 
. r 

Date: January Q, 2014 
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APPROVAL AND ACCEPTANCE 

The above Terms and Conditions and Amount of Consideration are hereby approved and 

accepted: 

14733238.5 

By the Federal Maritime Commission: 

/-) 
./ /_.vh_ .J. tc.__; /·!':{'·2olt.....j 

~~---=~~----------~--~~ 
Peter J. King, Director 1 (Date) 
Bureau of Enforcement 

/) _...u !/cf/ 
~W.Hill 
Managing Director 
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(Date) 
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COMPROMISE AGREEMENT 
FMC File No. 17098(3) 

This Agreement is entered into between: 

(1) The Federal Maritime Commission, hereinafter referred to as Commission, and 

(2) Compafiia Sud Americana de Vapores S.A., (referred to herein as "Respondent" or 
"CSAV"). 

WHEREAS, the Commission is considering the initiation of an assessment proceeding 

against Respondent for the recovery of civil penalties for alleged violations of section IO(a) of 

the Shipping Act of 1984 ("Shipping Act"), 46 U.S.C. § 41102(b); section 10(b)(10) of the 

Shipping Act, 46 U.S.C. § 41104(10); section 10(b)(l3) of the Shipping Act, 46 U.S.C. § 

41 103(a); and section 10(c) ofthe Shipping Act, 46 U.S.C. § 41 105; and 

WHEREAS, such a proceeding would be based on the Commission's position that 

Respondent engaged in certain practices in violation of the Shipping Act, to wit: 

Between at least January 1, 2009 and September 6, 2012, CSAV 
knowingly and willfully violated section IO(a) of the Shipping Act, 
46 U.S.C. § 41102(b), by acting in concert with other ocean 
common carriers to operate under an agreement(s) with respect to 
the shipment of automobiles and other motorized vehicles by 
ROIRO or specialized car carrier vessels in various U.S. import 
and/or export trades, where such agreement(s) have not been filed 
with the Commission or become effective under the Shipping Act 

-and in certain respects in-violation of sections IO{b)(IO), 10(b)(l3), 
and lO(c) of the Act (46 U.S.C. § 41104(10), 46 U.S.C. § 
41103(a), and 46 U.S.C. § 41105, respectively). 

WHEREAS, CSA V does not admit that it has violated the Shipping Act; and 

WHEREAS, the Commission is authorized under section 13(c) of the Shipping Act, 46 

U.S.C. § 41109(a), and Subpart W of the Commission's Rules of Practice and Procedure, 46 

C.P.R. § 502.604, et seq. to compromise and collect civil penalties arising for the alleged 
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violations set forth and described above; and 

WHEREAS, Respondent has terminated the practices which are the basis of the alleged 

violations set forth herein, and has instituted and commits to maintaining measures designed to 

eliminate such practices in the future; and 

WHEREAS, Respondent has cooperated and disclosed to the Commission information 

and factual details relevant to its transportation activities and practices with respect to the 

shipment of automobiles and motorized vehicles by RO/RO or specialized car carrier vessels in 

the inbound trades to the United States, and in the outbound trades from the United States ports 

to foreign ports and points; and 

WHEREAS, Respondent has agreed to cooperate with respect to investigative activity or 

enforcement action conducted by the Commission regarding the transportation activities 

identified by the Commission or disclosed by Respondent giving rise to the alleged violations 

herein. 

NOW THEREFORE, in consideration of the premises herein, and in compromise of all 

civil penalties arising from the alleged violations set forth and described herein, Respondent and 

the Commission hereby agree upon the following terms of settlement: 

I. Respondent shall make payment to the Commission by wire transfer or cashier's check in 

the total amount of six hundred and twenty-five thousand U.S. dollars ($625,000) on or 
. - . -

before February 14, 2014. 

2. This instrument shall forever bar the commencement or institution of any assessment 

proceeding or other claim for recovery of civil penalties from Respondent, its officers, 

directors, employees, or agents (including but not limited to CSA V Agency LLC) for any 

conduct giving rise to the alleged violations set forth above that occurred between at least 

ActiveUS 121385266v.J 
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January I, 2009 and September 6, 2012. 

3. CSA V agrees to cooperate in good faith with the further efforts of the Commission to 

investigate and prosecute other carriers operating RO/RO or specialized car carrier 

vessels in U.S. import and export trades for the alleged violations of the Shipping Act 

described above, as follows: 

a) CSA V agrees to direct and authorize its legal counsel to meet in person with Bureau 

of Enforcement ("BOE") attorneys upon reasonable notice and to provide at that meeting 

a reasonably detailed description (or update if previously furnished) of the principal facts 

furnished to the U.S. Department of Justice in response to subpoenas or otherwise that are 

relevant to the conduct at issue, including the times, places and participants with respect 

to any communications or meetings relevant to such conduct. To the extent BOE has 

follow-up questions to this meeting, CSA V, through its legal counsel, shall endeavor to 

answer such questions. In addition, CSAV, through its legal counsel will meet or confer 

with BOE upon request as necessary to support BOE's prosecution against other carriers 

relating to the conduct at issue herein. 

b) Subject to paragraph d) below, at BOE's request, CSAV shall make available at 

CSA V's expense, at a location and time upon which the parties shall agree and upon 

reasonable notice, for depositions, or interviews if appropriate: (i) any current directors, 

officers and employees of CSA V who have been interviewed by the U.S. Department of 

Justice, the European Commission or the Japan Fair Trade Commission relating to the 

conduct at issue herein, and (ii) any additional current employees who BOE, acting in 

consultation with CSA V counsel, reasonably believes to have knowledge relating to the 

conduct at issue herein. 

ActiveUS l21385266v.l 
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c) Subject to paragraph d) below, at BOE's request, CSAV shall make available at 

CSA V's expense and upon reasonable notice, for testimony at a hearing before the 

Commission: (i) any current directors, officers and employees of CSA V who have been 

interviewed by the U.S. Department of Justice, the European Commission or the Japan 

Fair Trade Commission relating to the conduct at issue herein, and (ii) any additional 

current employees who BOE, acting in consultation with CSA V's counsel, reasonably 

believes to have knowledge relating to the conduct at issue herein. 

d) With regard to any current directors, officers and employees of CSA V who have 

retained counsel or confirmed an intention to assert any rights against self-incrimination, 

CSA V agrees to use its best efforts to obtain the cooperation of such individuals, but in 

no event shall CSA V be obligated to make such individuals available to BOE for 

interviews, declarations, depositions or at trial. Any such failure or inability shall not be 

deemed a breach of CSAV's agreement to cooperate with BOE. The payment of any 

attorneys fees for any such current directors, officers and employees shall not be deemed 

a breach ofCSAV's obligations under this paragraph. 

e) At BOE's request, CSA V shall, to the extent not previously furnished pursuant to this 

Agreement, produce to BOE: (i) copies of documents furnished to the U.S. Department of 

Justice relating to the conduct at issue herein, produced in the same format as furnished to 

the U.S. Department of Justice; (ii) copies of any other documents in the possession of 

CSA V or its counsel that are not privileged, and are otherwise subject to discovery in a 

civil proceeding, that are responsive to reasonable and specific requests made by BOE 

regarding any other matter relevant to the conduct at issue herein. CSA V may withhold 

production of any document(s) otherwise subject to production pursuant to this 

ActiveUS 12 1385266v.l 
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subparagraph if the production would prejudice CSA V's interests in connection with any 

investigation conducted by the U.S. Department of Justice or antitrust or competition 

regulators in any other jurisdiction, (or if otherwise prohibited by an order of a U.S. court 

of competent jurisdiction) provided, however, that CSA V shall produce any such 

relevant, non-privileged withheld document within 60 days after any ·such investigation 

conducted by the U.S. Department of Justice or regulators in any other jurisdiction is 

completed. Any documents kept at any time in an electronically searchable format, shall 

be produced to BOE in such format. Where BOE requests documents that are stored in 

an electronic data base, counsel for the parties shall agree to reasonable custodial and 

search-term limitations on the document-production obligations enumerated in this 

subparagraph. 

f) Subject to paragraph d) above, at BOE's request, CSA V shall produce at trial or 

deposition, up to three representatives of CSA V's choice qualified to establish for 

admission into evidence any of those documents produced pursuant to this Agreement. 

CSA V agrees to produce at trial or deposition, or through affidavits or declarations, 

additional representatives of CSA V's choice for the purposes described in this 

subparagraph, provided such additional representatives are reasonably necessary to 

BOE's prosecution of the conduct at issue herein. 

g) All disclosures, cooperation and documents provided to BOE in connection with the 

BOE's investigation (whether before or after execution of this Agreement): (i) shall be 

used only in connection with BOE's prosecution of other carriers operating RO/RO or 

specialized car carrier vessels in U.S. import and export trades for violations of the 

Shipping Act; (ii) shall not be used directly or indirectly for any other purpose; and (iii) 

ActiveUS 121385266v.l 
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subject to subparagraph (i) above, may not be disclosed by BOE to any third parties, 

except pursuant to valid legal order issued by a tribunal with appropriate jurisdiction to 

issue and enforce such order. In the event discovery of such disclosures, cooperation and 

documents provided to BOE is sought by any person or entity in any jurisdiction, BOE 

agrees to use its best efforts to assist CSA V in opposing the disclosure by BOE of such 

materials, including but not limited to assisting in pleadings, providing affidavits or 

declarations, and court appearances. Documents, information and materials produced to 

BOE (whether provided orally or in writing) are deemed by CSA V to be confidential 

commercial, financial, and proprietary business information exempt from Freedom of 

Information Act disclosure pursuant to 5 U.S.C. §552(b)(4). 

4. Respondent's obligations to cooperate under this Agreement are ongoing and shall 

continue until the later of the expiration of the statute of limitations for the alleged 

Shipping Act violations described herein, or the issuance of a non-appealable final 

judgment in an enforcement action by the Commission against an ocean carrier based on 

information disclosed to the Commission by CSA V. 

5. It is expressly understood that this Agreement is not itself, and is not to be construed as, 

an admission by Respondent to the alleged violations set forth above. 

6. Nothing in this Agreement shall be construed to grant immunity pursuant to 46 U.S.C. § 

40307(a) with respect to violations of the antitrust laws of the United States or any 

foreign nation (nor to address any carrier agreements or disclosure obligations) with 

respect to trades not originating or discharging cargo at a U.S. port. 

7. Where written notice to CSAV is required in this Agreement, such notice shall be 

provided to Steven F. Cherry, WilmerHale LLP, 1875 Pennsylvania Avenue, N.W., 

ActiveUS -121385266v.l 
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Washington, D.C., 20006, or such other counsel as CSAV shall designate in writing to 

the Commission. 

8. This agreement is subject to approval by the Commission's Managing Director m 

accordance with 46 C.F.R. § 502.604. 

Compafiia Sud Americana de Vapores S.A. 

/1" I ~7 --! 
~~ = 7 Signature:- ~ --~~. 

Printed Name: "PABt...O "BAu.G~ 

CO UN st:.L 

Date: 

ActiveUS 121385266v.l 
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APPROVAL AND ACCEPTANCE 

The above Terms and Conditions and Amount of Consideration are hereby approved and 

accepted: 

By the Federal Maritime Commission: 
/\ 

I 
/ 

I 
I 

.. ( .. +'-- ~J. /c__' 
Peter J. King, Director 
Bureau of Enforcement 

I 
2.-1'-{ '"2-il!L...( 

(Date) 

~ tJJl L-t Cf-t'l 
Vern W. Hill (Date) 
Managing Director 

ActiveUS 121385266v. l 
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