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SCHEDULING ORDER

The June 19, 2015, Initial Order issued in this proceeding required the parties to file a joint
status report with proposed schedule within twenty days of the filing of the Answer, ot on fuly 30,
2015, On August 20, 2013, the parties filed a stipulated discovery plan.

The Initial Order inciuded a requirement to discuss dispute resolution. The parties’ plan to
“attempt to arrange mediation in October 2015” did not meet the requirement.

Pursuant to Rule 64, within fifteen days of the service of a respondent’s answer, the
parties “must participate in a preliminary conference with the Commission’s Office
of Consumer Affairs and Dispute Resolution Services (CADRS) as to whether the
matter may be resolved through mediation. The preliminary conference may be
conducted either in person or via telephone, video conference, or other forum.”
46 C.F.R. § 502.64. The proceeding will not be stayed during the dispute resolution
process. In the joint status report, the parties must state whether each party has
contacted CADRS and whether the parties have agreed to engage in mediation. The
parties are directed nof to state the parties’ positions on whether to agree to mediation
or their settlement positions in the joint status report,

Initial Order at 1. The parties have not indicated whether or not they have contacted CADRS. The
parties are required to contact CADRS immediately and to indicate in the next status report whether
the required contact has been made. The parties are encouraged to pursue mediation at any point in
the proceedings.



As stated in the Initial Order, as well as the Commission’s June 15, 2015, Notice of Filing
of Complaint and Assignment, the Initial Decision in this proceeding must be filed by June 13,2016.
The parties indicate that initial disclosures and service of preliminary discovery requests was
scheduled for July 31, 20135, and responses to preliminary discovery requests would be served by
August 31,2015, The schedule below incorporates the parties’ proposed dates for discovery and also
inchudes the briefing schedule to ensure the parties proceed in an efficient manner.

The parties shall schedule time to complete all depositions, supplemental discovery, and to
have discovery motions resolved prior to the discovery cut-off date. They shall be prepared to
proceed without any discovery requested after the discovery cut-off date.

To ensure timely progress, the parties witl be required to file joint status reports on the first
day of every month, beginning on October 1, 2015, In addition, all requests for extensions will be
reviewed for good cause, even if the parties agree on the requested extension.

For the reasons stated above, it is hereby:

ORDERED that the partics abide by the following schedule:

December 7, 2015  All discovery completed.

January 14, 2016 Complainants file proposed findings -of fact, brief, and appendix.
February 11,2016  Respondents file proposed f{indings of fact, brief, and appendix.
February 25,2016 Complainants file reply brief.

The parties are reminded that a “scheduling order “is not a frivolous piece of paper, idly
entered, which can be cavalierly disregarded by counsel without peril.”™ Johnson v. Mammoth
Recreations, Inc., 975 F.2d 604, 610 (9th Cir. 1992) (quoting Gestetner Corp. v. Case Equipment
Co., 108 F.R.D. 138, 141 (D. Me. 1985)). Moreover, “[plarties cannot control an agency’s docket
or procedures through agreement among themselves.” Simmons v. United States, 698 F.2d 888, 893
(7th Cir. 1983). Under the Comunission Rules, the presiding officer has the authority to “regulate
the course of the hearing” and to ““fix the time for filing briefs, motions, and other documents to be
filed in connection with hearings and the administrative Jaw judge’s decision thereon.” 46 C.F.R.
§ 502.147(a). The authority of courts to control their dockets is well settled. Link v. Wabash
Railroad Co., 370 U.S. 626, 630-31 (1962); United States v. Hughey, 147 ¥.3d 423, 429 (5th Cir.
£998).

The parties’ proposed findings of fact, replies to proposed findings of fact, appendices, and
briefs shall be in the following forms:



1. [Party’s] Proposed Findings of Fact. This document shall set forth proposed findings of
fact in numbered paragraphs. Each paragraph shall be limited as nearly as practicable to a
single factual proposition. Each factual proposition shall be followed by an exact citatien
to evidence that the party contends will support the proposed finding of fact; e.g., a page
number in the Appendix.' See 46 C.F.R. § 502.221. The party shall provide to each other
party and to the Office of Administrative Law Judges an electronic copy of its Proposed
Findings of Fact with the hard copy of its Proposed Findings of Fact. The electronic copy
shall be in a word-processing format (e.g., Microsoft Word or WordPerfect) and provided
by disk, flash drive, or email.

2. [Party’s] Reply to [Party’s] Proposed Findings of Fact. This document shall set forth
verbatim each proposed finding of fact in another party’s Proposed Findings of Fact, then
admit or deny the proposed finding. Each proposed finding of fact that an opposing party
denies shall be followed by an exact citation to evidence that the opposing party contends
will rebut the evidence the proposing party claims supports the proposed finding of fact. The
opposing party shall provide to the party and fo the Office of Administrative Law Judges an
clectronic copy of the Reply to [Party’s] Proposed Findings of Fact with the hard copies of
the Reply to [Party’s] Proposed Findings of Fact. The eiectronic copy shall be in a word-
processing format (e.g., Microsoft Word or WordPer(lect) and provided by disk, flash drive,
or email.

3. [Party’s] Appendix. The evidence on which a party’s Proposed Findings of Fact or reply
to another party’s Proposed Findings of Fact is based shall be included in an Appendix.

a. The cover of the appendix shall identify the party or parties that prepared the appendix;

b. The pages of the appendix shall be numbered sequentially, for example CX 1,CX 2,CX 3
or RX 1, RX 2, RX 3, ete. The appendix should be secured in a three-ring binder;

¢. The appendix must begin with a table of contents identifying the page at which each
individual document begins;

d. Each party shall ensure that all documents in its appendix are in English and legible;
and

e. The parties are instructed to cite to a document in an appendix already in the record rather
than include the same document in its own appendix. For instance, if Respondent contends
that a document included in Complainants’ appendix rebuts the evidence Complainant ¢laims

! Parties must designate specific facts and provide the court with their location in the record.
Orrv. Bank of Am., NT & 84, 285 F.3d 764, 775 (9th Cir. 2002). “General references [to evidence]
without page or line numbers are not sufficiently specific.” S. Cal. Gas Co. v. City of Santa Ana,
336 F.3d 885, 889 (9th Cir. 2003).
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supports a proposed finding of fact, Respondent shall ¢ite to Complainants’ appendix rather
than include a second copy of the same document in its own appendix.

4, [Party’s] Brief. Each party shall file a brief meeting the requirements of Commission
Rule 221,46 C.F.R. § 502.221, with the exception that the proposed findings of fact required
by section 502.221(d) shall be included in its Proposed Findings of Fact described above and
shall not count toward the page limit found in Rule 221()).

5. Service and Filing, The parties are encouraged to serve and file hard copies of the
documents required by this order by overnight delivery service.

“The parties are directed to consult with each other to determine the most practicable way to
send electronic copies of documents in a word-processing format to each other. The parties are
directed to send the electronic copy in a word-processing format of required documents to the Office
of Administrative Law Judges at the following email address: judges@fimc.gov.
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Erin M. Wirth
Administrative Law Judge




