
BEFORE THE  

FEDERAL MARITIME COMMISSION  

 

 

Docket No.: 14-16 

 

 

BALTIC AUTO SHIPPING, INC., 

 

Complainant, 

 

– vs. – 

 

MICHAEL HITRINOV 

  a/k/a MICHAEL KHITRINOV, 

EMPIRE UNITED LINES CO., INC., 

 

Respondents. 

 

 

AFFIRMATION OF MARCUS A. NUSSBAUM IN SUPPORT OF COMPLAINANT’S 

MOTION FOR LEAVE TO AMEND ITS COMPLAINT 

 

 Marcus A. Nussbaum, affirms the following to be true under penalties of perjury under 28 

U.S.C. § 1746, and says: 

1. I am the attorney for the defendants herein, and as such, I am fully familiar with the 

facts contained herein, based upon my personal knowledge. I submit this affirmation in support of 

complainant’s motion for leave to amend its complaint. 

2. On November 28, 2014, the undersigned filed the instant action on behalf of 

complainant before the Federal Maritime Commission (“FMC”) in Washington, D.C., alleging 

that respondent EMPIRE UNITED LINES CO., INC. (“EUL”) and its principal, Michael Hitrinov, 

had violated the Shipping Act of 1984 (the “Shipping Act”).  

3. Subsequent thereto, on December 8, 2014, the undersigned was contacted via email 

by Mr. Gerard Doyle, Esq., who is counsel for EUL and Hitrinov in this proceeding. A copy of 

that email is annexed hereto as Exhibit “A”, in which Mr. Doyle claimed that a $200,000.00 loan 

made to defendants by EUL in 2010 was unpaid. The documents annexed to that email contained 



a document entitled “Loan Agreement” allegedly describing complainant’s agreement to accept a 

loan from respondents for one month at an interest rate of 1% per month. Notably, the respondents’ 

allegations regarding an unpaid loan had no relationship whatsoever with the proceeding ongoing 

before the FMC, and counsel was advised of that fact, by email on December 14, 2014, a copy of 

which is annexed hereto as Exhibit “B”.  

4. The December 14, 2014 email also advised Mr. Doyle and Mr. Werner that the loan 

had been paid off with interest. 

5. In addition, on December 12, 2014, the undersigned was contacted by Mr. Jon 

Werner, Esq. who represented respondents in the 2011 District of New Jersey Action involving 

the parties herein that settled on or about November 29, 2011. Strangely enough, Mr. Werner began 

making various inquires to the undersigned regarding the proceedings ongoing before the FMC. A 

copy of that letter is annexed hereto as Exhibit “C”. 

6. On December 14, 2014, the undersigned responded to Mr. Werner’s inquiry and 

respectfully explained to him that he had not formally appeared before the Federal Maritime 

Commission (“FMC”) with respect to this matter, and that the undersigned was not at liberty to 

discuss the details of this proceeding with him. A copy of that letter is annexed hereto as Exhibit 

“C-1”. 

7. On December 28, 2014, the undersigned advised Mr. Doyle to refrain from further 

including Mr. Werner in the parties’ communications regarding the FMC matter, due to the fact 

that Mr. Werner had nothing to do with the FMC matter and had not formally made an appearance 

before the FMC on behalf of EUL and Hitrinov. A copy of that email is annexed hereto as Exhibit 

“D”. In that email, the undersigned also requested that Mr. Doyle refrain from copying Mr. 

Hitrinov on his communications to the undersigned, and also attached a second letter for Mr. 

Werner, that Mr. Doyle was free to forward to Mr. Werner if he chose to do so. In that letter, a 



copy of which is attached as Exhibit “D-1”, out of professional courtesy, the undersigned again 

requested of Mr. Werner that going forward, he send all additional questions regarding this matter 

to the attorneys currently representing Empire and Mr. Hitrinov before the FMC. 

8. On December 29, 2014, EUL and Hitrinov, by their counsel Mr. Werner, filed an 

emergency motion for an anti-suit injunction in the matter of Baltic Auto Shipping, Inc. v. Hitrinov 

et al. (U.S.D.C. – D.N.J. Docket No. 2:11-cv-06908-FSH-PS), seeking to restrain defendants from 

proceeding forward with their claims before the FMC. That motion was denied by the Court on 

January 16, 2015 in an Order by Hon. Faith S. Hochberg, a copy of which is annexed hereto as 

Exhibit “E”. 

9. Prior to the denial of the motion for the anti-suit injunction, on January 5, 2015, 

Mr. Werner, in retaliation for defendants having started the FMC action, threatened the 

undersigned and the defendants with sanctions unless the undersigned agreed to withdraw the 

claims before the FMC, specifically stating that: “We demand that you dismiss with prejudice your 

claims against Empire United Lines Co., Inc. and Michael Hitrinov before the Federal Maritime 

Commission within 21 days of the date of this letter…” A copy of the cover letter for Mr. Werner’s 

FRCP 11 motion is annexed hereto as Exhibit “F”. 

10. On January 12, 2015, in blatant disregard of the undersigned’s request to exclude 

Mr. Werner from communications regarding proceedings between counsel in the FMC matter, Mr. 

Doyle once again emailed the undersigned and copied Mr. Werner and Hitrinov by email with a 

request for confirmation that the loan had been repaid, a copy of which is annexed hereto as 

Exhibit “G”. In light of the undersigned previously having advised Mr. Doyle: (1) to refrain from 

further including Mr. Werner in the parties’ communications regarding the FMC matter; and (2) 

that the loan had already been repaid, the undersigned ignored that request. In addition, Mr. Doyle 



again ignored the undersigned’s request to cease copying Mr. Hitrinov on his communications 

directly to the undersigned. 

11. On January 20, 2015, EUL and Hitrinov filed a new action in the U.S. District Court 

for the District of New Jersey, captioned as Empire United Lines Co., Inc. et al. v. Baltic Auto 

Shipping, Inc. (U.S.D.C. – D.N.J. Docket No. 2:15-cv-00355-CCC-MF), along with a new motion 

for an anti-suit injunction. That motion was denied by Hon. Claire C. Cecchi on January 23, 2015, 

and a copy of that Order is annexed hereto as Exhibit “H”. 

12. The complaint in this new District of New Jersey matter alleges that complainant 

breached a settlement agreement containing a mutual release, and therefore waived its rights to 

bring an action against respondents before the FMC. 

13. On January 22, 2015, EUL and Hitrinov once again filed a motion for a stay of the 

proceedings before the FMC, and that motion was denied by the Administrative Law Judge 

presiding over the FMC matter in an order dated February 2, 2015, a copy of which is annexed 

hereto as Exhibit “I”.  

14. Once again, in retaliation for the complainant starting a proceeding before the FMC, 

on February 4, 2015, EUL and Hitrinov, by their counsel Mr. Werner, filed the second matter in 

the U.S. District Court for the Eastern District of New York (Captioned as Empire United Lines 

Co., Inc. v. Presniakovas et al.  U.S.D.C. – E. D.N.Y., 1:15-cv-00557-DLI-RER), alleging that the 

complainant had failed to repay a loan in the amount of $200,000.00. 

15. In that Eastern District of New York matter, subsequent to complainant herein 

having filed its answer and counterclaim, in retaliation for complainant having started the FMC 

action, on or about March 19, 2015, Mr. Werner filed a frivolous motion to strike complainant’s 

counterclaim and affirmative defenses. That motion was filed by respondents and their counsel for 



the sole purpose of harassing, injuring, and annoying the complainant, and to cause complainant 

to incur legal fees. 

16. In that motion, Mr. Werner incorrectly relied upon the adoption of a heightened 

pleading standard for affirmative defenses rather than the applicable standard of law in the Eastern 

District of New York. 

17. Once again, on March 18, 2015, Mr. Werner, in retaliation for defendants having 

started the FMC action, threatened the undersigned personally and the complainant with sanctions 

unless the undersigned agreed to withdraw the claims before the FMC, specifically stating that: 

“We demand that you dismiss with prejudice your claims against Empire United Lines Co., Inc. 

and Michael Hitrinov before the Federal Maritime Commission within 21 days of the date of this 

letter, and withdraw the Answer filed with this Court on February 25, 2015. If you refuse to dismiss 

your claims against Empire United Lines Co., Inc. and Michael Hitrinov and withdraw the Answer, 

then we will be forced to file the attached Motion for Sanctions with the Court.” A copy of the 

cover letter for Mr. Werner’s FRCP 11 motion is annexed hereto as Exhibit “J”. 

18. On March 25, 2015 an initial conference was held before Magistrate Judge Reyes 

in the Eastern District of New York matter, during which the Court noted that it was interesting 

how the respondents could have failed to realize that a loan in the amount of $200,000.00 had not 

been repaid since 2010. Interestingly enough, during the conference, Mr. Werner also made 

reference to the FMC matter, when the Eastern District of New York matter has no connection to 

the FMC matter. 

19. Subsequent thereto, on April 16, 2015, Mr. Werner admitted that his client had 

indeed received a wire transfer in the amount of $202,000.00 on December 9, 2010 with the 

notation: “return of the loan”. Notably, respondents were advised of that fact on December 14, 



2014. A copy of Mr. Werner’s email, together with the bank statement indicating that the loan was 

repaid is annexed hereto as Exhibit “K”. 

20. On April 8, 2015, respondents, by their counsel Mr. Werner, in retaliation for 

defendants having started the FMC action, filed the motion against complainant and its counsel in 

the new District of New Jersey matter, in which respondents seek an order granting them sanctions 

under Federal Rule of Civil Procedure Rule 11.  

21. That motion was filed by respondents and their counsel for the sole purpose of 

harassing, injuring, and annoying the complainant, and to cause complainant to incur legal fees. 

22. In that motion, Mr. Werner’s legal arguments fail to meet the standard for 

warranting relief pursuant to FRCP Rule 11, as they are premised entirely on a factual dispute. 

23. In that motion, Mr. Werner improperly attempts to use the motion as a discovery 

device and to test the legal sufficiency or efficacy of allegations in the pleadings. 

24. In that motion, Mr. Werner incorrectly argued to the Court that the continuing 

violation doctrine is not applicable to causes of action for reparations under the Shipping Act, and 

that the doctrine is limited solely to the Commission’s own enforcement proceedings. 

25. Mr. Werner’s legal arguments stand in stark and marked contrast to the FMC’s 

binding precedent in the matter of Seatrain Gitmo, Inc. v. Puerto Rico Maritime Shipping Auth., 

18 S.R.R. 1079 (ALJ 1979). 

26. In that motion, Mr. Werner incorrectly argued to the Court that complainant’s claim 

for “storage/demurrage charges and lost contracts…have nothing to do with any of the claims 

asserted in the FMC matter..” 

27. Mr. Werner’s arguments stand in stark and marked contrast to the allegations by 

complainant herein, in which complainant alleges that it is “seeking reparations for injuries caused 

to it by EUL and Hitrinov as a result of their violation of 46 U.S.C. §§ 41102, 41104, 40501 and 



the FMC’s regulations at 46 C.F.R. Part 515, by: (1) failing to observe regulations connected with 

receiving, handling, storing, and delivering of the Complainants property….” and that “During the 

time period alleged herein, EUL accepted money from the Complainant for the shipment of various 

shipping containers, then subsequently refused to release these containers.” 

28. In that motion, Mr. Werner incorrectly argued to the Court that ““if there had been 

any breach of the settlement agreement by EUL, Baltic’s recourse would have been to re-open the 

case in this Court to make an application for enforcement of the settlement agreement...”  

29. Mr. Werner’s legal arguments stand in stark and marked contrast to the well-

established rule that the FMC has exclusive jurisdiction to adjudicate violations of the Shipping 

Act of 1984. 

30. Subsequent thereto, on or about April 13, 2015, Magistrate Judge Falk, who is 

overseeing the case in the new District of New Jersey matter, held a telephonic conference, where 

he asked respondents’ counsel why the motion for sanctions was filed prior to discovery having 

been conducted, and further noted that respondents’ counsel did not follow proper procedure in 

doing so. 

31. By virtue of the foregoing, Mr. Werner and his law firm have retaliated against the 

complainant for filing a complaint with the FMC. 

32. Mr. Werner was advised orally and in writing numerous times that his acts were 

retaliatory, yet he persisted in his unlawful activity. 

33. Mr. Werner’s retaliatory acts include a coordinated campaign of filing frivolous 

motions, including two separate motions for a stay of the instant proceeding (both of which were 

filed in the District of New Jersey matters, all of which were denied), a frivolous motion to strike 

complainant’s answer and counterclaim in the Eastern District of New York matter, two separate 

threats of sanctions against the undersigned personally and complainant, and the actual filing of 



the motion for sanctions under Rule 11 of the Federal Rules of Civil Procedure in the new District 

of New Jersey matter. 

34. All of the foregoing motions were filed for the sole purpose of retaliating against 

the Complainant, to discourage the undersigned and the Complainant from proceeding forward in 

the instant matter, and to unnecessarily cause complainant to incur legal fees. As the Commission 

may be aware, the acts described above constitute retaliation squarely within the meaning of the 

Commission’s well-established precedent that discusses the prohibition against retaliation. See, 

e.g., North River Insurance Co. v Federal Commerce and Navigation Co, 20 S.R.R. 1078, 

1082  (ALJ, 1981) (citing Federal Maritime Board v. Isbrandtsen, 356 US 481 (1958)). See, also, 

Pacific American Fisheries Inc. v. American Hawaiian S.S. Co, 2 U.S.M.C.  270, 277 (1940). As 

the Commission may be aware, the provision against retaliation continues to be used from time to 

time, as recently as 2014.  See, e.g., Complaint in Docket 14-14, Mark Barr v. Ocean Trade Lines 

Inc., at paragraph 71. 

The foregoing is true and correct to the best of my knowledge under penalties of perjury under 28 

U.S.C. § 1746. 

Executed on April 23, 2015 

       ___________________________ 

       Marcus A. Nussbaum (MN9581) 
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MARCUS A. NUSSBAUM, ESQ. 
Mail Drop: P.O. Box 245599, Brooklyn, NY 11224 

Tel: 888-426-4370 | Fax: 347-572-0439 

Email: marcus.nussbaum@gmail.com 

Web: www.nussbaumlawfirm.com 

 

         12/14/14 

 

Lyons & Flood LLP 

One Exchange Plaza 

55 Broadway, Suite 1501 

New York, NY 10006 

Attn: Jon Werner, Esq. 

 

 Re: Baltic Auto Shipping, Inc. v. Hitrinov et al. 

   U.S.D.C. – D.N.J., 11 Civ. 6908 (FSH) (PS) 

Your File No.: 2697002 

 

Dear Mr. Werner: 

  

 As you may recall, I represent Complainant Baltic Auto Shipping in their current 

proceeding before the Federal Maritime Commission against your former client, Empire United 

Lines Co., Inc. 

 

 I am in receipt of your letter of December 12, 2014 and I am writing to you as matter of 

courtesy, as you have not formally appeared before the Federal Maritime Commission (“FMC”) 

with respect to this matter. Respectfully, I am not at liberty to discuss the details of this proceeding 

with you, however, with regard to your reference to the settlement agreement, the agreement 

covers 163 containers that were shipped between a two month time period, to wit: from 

approximately September of 2011 through November of 2011. As you can see, the complaint in 

the FMC matter covers a larger range of dates and a higher quantity of containers. 

 

If you also recall, the main issue in the Federal Court Action was your client’s refusal to 

release containers to my client due to a dispute over non-payment of ocean freight. Respectfully, 

the Federal Court Action has nothing to do with the issues at hand, which are Empire’s violations 

of the Shipping Act of 1984.  

 

In any case, with respect to the settlement agreement, I will advise my client that they 

always have the option to file an action for breach of contract in state court if they choose to do 

so. 

 

Thank you for your courtesy and consideration. 

 

        Very truly yours, 

 

 

 

        ______________________ 

          Marcus A. Nussbaum, Esq. 
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MARCUS A. NUSSBAUM, ESQ. 
Mail Drop: P.O. Box 245599, Brooklyn, NY 11224 

Tel: 888-426-4370 | Fax: 347-572-0439 

Email: marcus.nussbaum@gmail.com 

Web: www.nussbaumlawfirm.com 

 

         12/28/14 

 

Lyons & Flood LLP 

One Exchange Plaza 

55 Broadway, Suite 1501 

New York, NY 10006 

Attn: Jon Werner, Esq. 

 

 Re: Baltic Auto Shipping, Inc. v. Hitrinov et al. 

   U.S.D.C. – D.N.J., 11 Civ. 6908 (FSH) (PS) 

Your File No.: 2697002 

 

Dear Mr. Werner: 

  

 I am responding to your email out of professional courtesy. I have a lot of respect for the 

reputation that you have earned within our small community of maritime attorneys, and you and I 

may find ourselves on opposite sides of a different matter at some point in the future. I hope that 

you can appreciate my efforts to respond to your inquiries in the most reasonable manner possible. 

 

With respect to my last email to Mr. Doyle, as you can see, I have made no accusations. 

My words were carefully chosen: “I ask that you please speak with him and make him aware of 

this, if in fact he had anything to do with it.” Unfortunately, I cannot disclose anything further 

due to attorney/client privilege. 

 

My knowledge of criminal law is limited, so the only thing that I can say is that if someone 

potentially committed a criminal offense in this situation, it will be up to the authorities to decide 

whether or not the matter should be pursued, and if it is a criminal matter at all. I trust that this 

resolves the matter. 

 

Going forward, I ask that you forward all additional questions regarding this matter to the 

attorneys currently representing Empire and Mr. Hitrinov before the FMC.  

 

Wishing you a happy and healthy New Year. 

 

        Very truly yours, 

 

 

 

        ______________________ 

          Marcus A. Nussbaum, Esq. 
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EXHIBIT “K” 



1

Marcus A. Nussbaum

From: Jon Werner <jwerner@lyons-flood.com>
Sent: Thursday, April 16, 2015 5:15 PM
To: 'Marcus A. Nussbaum'
Subject: RE: Empire United Lines Co., Inc. v. Baltic Auto Shipping, Inc., 15 Civ. 355 (CCC) (MF)

Mr. Nussbaum, 
 
Yes, my client admits that the wire transfer you describe was received. Although it appears to be the case, whether this 
actually constitutes repayment of the loan is something my client is still checking. 
 
However, I note that the payment of the loan (if it is the case) appears to have been made 6 days later than one month 
after the loan was made. Thus, my client is still entitled to the interest for those 6 days (as a share of the 1% per month 
agreed upon rate) and interest for over four years on this amount. I know it is not a lot of money but my client is still 
entitled to this amount and my client has spent significant attorneys’ fees already to collect this amount. 
 
Please provide me with confirmation as soon as you have contacted Bank of America regarding the withdrawal of the 
subpoena. 
 
Regards, 
 
Jon Werner 
One Exchange Plaza 
55 Broadway, Suite 1501 
New York, NY 10006 
Tel: (212) 594‐2400 
Fax: (212) 594‐4589 
Mob: (917) 509‐2797 
jwerner@lyons‐flood.com 

 

NOTICE: This message contains information from the law firm of Lyons & Flood, LLP, which may be privileged, confidential, and exempt from disclosure under applicable law. If 
you have received this message in error, please inform us immediately and delete all copies of it from your system. 
 

From: Marcus A. Nussbaum [mailto:marcus.nussbaum@gmail.com]  
Sent: Thursday, April 16, 2015 4:02 PM 
To: 'Jon Werner' 
Subject: RE: Empire United Lines Co., Inc. v. Baltic Auto Shipping, Inc., 15 Civ. 355 (CCC) (MF) 
 
Mr. Werner, 
 
Based upon these bank statements, does your client now admit that he did in fact receive a wire transfer in the amount 
of $202,000.00 on December 9, 2010 for repayment of the loan with interest? 
 
If he does, then I can withdraw the subpoena tomorrow. Please let me know. 
 

*** Please note that my mailing address has changed *** 
 
Marcus A. Nussbaum, Esq.  
P.O. Box 245599 
Brooklyn, NY 11224 
Tel: 888-426-4370 
Fax: 347-572-0439   
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