10

11

12

13

14

15

16

17

18

19

20

21

FEDERAL MARITIME COMMISSION

DOCKET NO. 12-03

THE AUCTION BLOCK COMPANY, an ALASKA CORPORATION, and HARBOR
LEASING, LLC, an ALASKA LIMITED LIABILITY COMPANY

V.

THE CITY OF HOMER, a MUNICIPAL CORPORATION, and its PORT OF HOMER

COMPLAINANTS’ EXCEPTIONS BRIEF




O 00 N O U

10

12
13
14
15
16
17

18
19
20
21

22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41

Table of Contents

Procedural Background
Exceptions
Argument

The ALJ erred in finding that the Commission does not have subject
matter jurisdiction over the leasing practices of a marine terminal
operator when such facilities include those served by common
carriers. Complainants asserted, Respondents admitted and the ID
found that common carriers serve marine terminal facilities owned
by the Respondents. The Commission should rely on these facts
and the plain language in the applicable Tariffs filed by
Respondents with the Commission to find that Respondents are a
“marine terminal operator” under the Shipping Act of 1984, as
amended, and confirm that the Commission has jurisdiction over
the Respondents’ leasing practices in the Port and Harbor of
Homer, Alaska, including the area described as the Fish Dock.

The ALJ erred in addressing a number of evidentiary matters which
impact not only the merits of the underlying proceeding, but also
the ALJ’s jurisdictional findings. These matters include:

The ALJ erred in not finding that Respondents admitted the specific
contentions set forth in Complainants’ Verified Complaints pursuant
to the clear language in Commission Rules 88 502.62(a),
502.64(a), 502.70(c) and 502.207(b) and thus Complainants’
Proposed Findings of Fact 1 — 109 should be deemed admitted as
a matter of law.

The ALJ erred in not striking the untimely testimony presented by
the Respondents from individuals who were not timely disclosed in
any disclosures, namely the testimony of Mr. Wrede, Mr. Hawkins,
Mr. Woodruff and Mr. Sharp.

The ALJ erred in not striking self-serving litigation-related
expressions of prior subjective intent or understanding and parol
evidence by certain witnesses as not “relevant, material, reliable
and probative” as required by Commission Rule § 502.156 because
such statements are not considered probative of parties’

39

44

48



O o0 NOOULLDS WN B

[
o

[EEN
=

[N
N

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

reasonable expectations at the time when the Respondents entered
into the written agreements.

The ALJ erred in granting Respondents’ Motion To Strike And For
Sanctions. The Commission should admit the information set forth
on pages 5 — 7 of Complainants’ Reply Brief stating the taxes paid
by Complainants.

V. Conclusion 50

Authorities:

Federal Statutes:

46 U.S.C. § 1702(18) 12, 40
46 U.S.C. § 40102(14) 5, 12, 40
46 U.S.C. § 41102(c) 20

Federal Regulations:

46 C.F.R. § 502.62 21
46 C.F.R. § 502.64 42
46 C.F.R. § 515.227 1
46 C.F.R. § 515.2(p) 12, 40

Federal Rules:

Civil Rule 26(e) 45
Civil Rule 30(b)(6) 46, 47
Civil Rule 37(c)(1) 47

Commission Rules:
Commission Rule § 502.12 47
Commission Rule § 502.62(a) 1, 39, 40, 42



10

11

12

13
14
15
16
17

18

19
20

21
22

23

24
25

26
27

28

29

30

31

Commission Rule § 502.64 42, 43

Commission Rule § 502.64(a) 1,39,41, 42,44
Commission Rule § 502.70 42,43
Commission Rule § 502.70(c) 1,39,42, 44
Commission Rule § 502.156 2, 26, 48
Commission Rule § 502.201(b) 1,24
Commission Rule § 502.207(b) 2,39, 44
Commission Rule § 502.225 1,2
Commission Rule § 502.226 13
Commission Rule § 502.227 1
Case Authority:

A. P. St. Philip, Inc. v. Atlantic Land and Improvement Co., 13 FMC 166, 11 SRR 309
(FMC 1969) 15
AHL Shipping Co. v. Kinder Morgan Liguids Terminals, LLC, 30 SRR 520, 521 (ALJ
2004) 21
Anderson v. Yungkau, 329 U.S. 482, 485 (1947) 41
Bethlehem Steel Corp. v. Indiana Port Commission, 21 FMC 629, 18 SRR 1485 (FMC
1979) 15
Bridgeport and Port Jefferson Steamboat Co. v. Bridgeport Port Authority, 335 F.
Supp.2d 275, 282 (D. Conn. 2004) 22
California v. United States, 320 U.S. 577 (1943) 7,19

Capitol Transportation, Inc. v. Federal Maritime Commission, 612 F.2d 1312, 1318 (1*
Cir. 1979) 42

Cosco Container Lines v. Port of New York and New Jersey, FMC Dkt. 11-12 at p. 4
(Initial Decision) (ALJ June 20, 2013) 5

Credit Practices Of Sea-Land Service, Inc., 25 SRR 1308, 1313 (FMC 1990) 23

Escoe v. Zerbst, 295 U.S. 490, 493 (1935) 41

Evans v. Port Authority of New York and New Jersey, 201 F.R.D. 96 (S.D.N.Y. 2001) 47

Fowler v. City of Anchorage, 583 P.2d 817, 820 (Alaska 1978) 41
4




10
11

12
13
14

15
16

17
18

19
20

21
22

23
24

25
26

27

28
29

30
31

32

33

Hammel v. Eau Galle Cheese Factory, 407 F.3d 852, 869 (7th Cir. 2005), cert. denied,
546 U.S. 1033 (2005) 48

In re Estate of Fields, 219 P.3d 995, 1012 at n. 57 (Alaska 2009) 49

International Shipping Agency, Inc. v. The Puerto Rico Ports Authority, 30 SRR 407,
433 (ALJ 2004) 41

Lake Charles Harbor and Terminal Dist. v. West Cameron Port, Harbor and Terminal
Dist., Dkt. 06-02, 2007 WL 246831 at *4 (FMC Aug. 2, 2007) 22

Lexecon Inc. v. Milberg Weiss Bershad Hynes & Lerach, 523 U.S. 26, 35 (1998) 41

Lopez v. Davis, 531 U.S. 230, 241 (2001) 41

Motor Vehicle Manufacturers Ass’n of the United States, Inc., 25 SRR 849, 853 (FMC
1990) 23

Petchem, Inc. v. Canaveral Port Authority, 23 SRR 974 (1986), aff'd sub nom, Petchem,

Inc. v. Federal Maritime Commission, 853 F.2d 958, 24 SRR 1156 (D.C. Cir. 1988)
14 - 16

Plaguemines Port v. Federal Maritime Commission, 838 F.2d 536, 24 SRR 813, 818 —
19 (D.C. Cir. 1988) 16 - 18

Prudential Lines, Inc. v. Continental Grain Co., 21 SRR 133 (ALJ 1981), aff'd, 21 SRR
1172 (FMC 1982) 7-8

Puerto Rico Ports Authority v. Federal Maritime Commission, 919 F.2d 799, 802 (1% Cir.
1990) 19-21

R.O. White & Co. and Ceres Marine v. Port of Miami Terminal Operating Co., 31 SRR
783 (ALJ 2009) 9, 39, 49

River Parishes Co., Inc. v. Ormet Primary Aluminum Corp., 27 SRR 621 (Order 1996)
8-9

River Parishes Co., Inc. v. Ormet Primary Aluminum Corp., 28 SRR 188, 209 (1998)
8-9

Service Employees Intern. Union v. U.S., 598 F.3d 1110, 1113 (9th Cir. 2010) 41

South Carolina Ports Authority v. Georgia Ports Authority, 22 SRR 1111, 1117 (1984)

12,14, 16
Transpacific Westbound Rate Agreements v. Federal Maritime Commission, 951 F.2d,
25 SRR 1577 (9™ Cir. 1991) 21
Union Electric Co. v. F.E.R.C., 890 F.2d 1193, 1202 (D.C. Cir. 1989) 13
Weiss Bershad Hynes & Lerach, 523 U.S. 26, 35 (1998) 41




1 Western Pioneer, Inc. v. Harbor Enterprises, Inc., 818 P.2d 654 (Alaska 1991) 49





























































































































































	BriefIntroExceptionsFinal
	BriefExceptionsSigned_0001

