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REPLY IN OPPOSITION TO RESPONDENT’S EXCEPTIONS

Pursuant to the May 16, 2011 Initial Decision Granting In Part Motion for Summary
Judgment and Dismissing Claim for Reparation Award Based on Lease-Term Discrimination
Claims (the “I.D.”) and Federal Maritime Commission (“FMC”) Rules 227(b)(2) and 153, 46
CFR. §§ 502.227(b)(2) and 502.153, Complainant Maher Terminals, LLC ("Maher”), by and
through undersigned counsel, submits this reply in opposition to the Port Authority of New York
and New Jersey (“PANYNJ”) Exceptions to the Initial Decision filed on June 7, 2011.
(“PANYNIJ Excpt.” or “Excpt.”)

PANYNJ Exept.

The PANYNJ Excpt. appeals the portion of the 1.D. that denied PANYNJ’s summary
judgment motion with respect to Maher's cease and desist order remedy for “lease
discrimination” claims. PANYNJ Excpt.. Ex. [ at 9, App. 0489; 1.D., Ex. H at 45-56, App. 0469-
79 (“PANYNIJ"s motion to dismiss the claim seeking a cease and desist order based on alleged
discrimination against Maher in the negotiations that resulted in EP-248 and in the terms of
Lease EP-249 itself is DENIED.”). In brief, the PANYNJ Excpt. argues erroneously that
Maher’s cease and desist order remedy for the “lease discrimination” claims should be dismissed
allegedly because (1) “Maher failed to present any evidence to show that there is any ongoing
unlawful conduct with respect to lease diserimination for which a cease and desist order would
be warranted,” PANYNJ Exept.. Ex. I at 9, App. 0489; (2) “artful pleading cannot be used to
evade a statute of limitations,” id. at 10, App. 0490; and (3) “where the legal remedy sought in a
cause of action is barred by the statute of limitations “any equitable relief that might otherwise be

available . . . in connection with [that] cause [] of action™ is also barred,”™ id. at 14, App. 0494.
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PANYNJ also suggests in passing that it would be prejudiced because “[iJnevitably memories . .
. have faded” and “information . . . has been lost,” id. at 16, App. 0496.

PANYNIJ makes these legal points against the backdrop of its overarching fictional
narrative arguing that fairness supports its motion for suramary judgment. According to
PANYNJ, Maher’s claims are allegedly stale, ie. arising “over ten years ago;” Maher allegedly
knew about the underlying “lease-discrimination” claims, but “sat on its rights for many years;”
and Maher’s new owners allegedly brought the Shipping Act claim because of “financial
decisions they evidently now regret.” Id. at 1-2, App. 0481-82.

Mabher’s Reply in Opposition

Nothing could be further from the truth. What is really going on here is that having
gotten away with violating the Shipping Act for 10 years so far, PANYNJ has petitioned the
Commission to reward it further by immunizing it from ongoing and future violations for the next
20 years. Maher has already debunked PANYNI's false assertions that Maher knew of
PANYNJ's Shipping Act violations and sat on its rights in its previously submitted Exceptions to
the Commission on June 7, 2011. See Maher’s Excpt., Ex. J at 6-10, App. 0512-16 (June 7,
201 1). The record evidence established that Maher did not have “conclusive information” of
PANYNIJ’s violations until the year 2008. the year when PANYNJ contends the Maersk-APM
“port guarantee™ first went into effect. and that Maher filed its complaint promptly following key
deposition testimony of PANYNJ and Maersk-APM witnesses in May 2008. PANYNJ
presented neither evidence nor argument in its summary judgment motion regarding Maher’s
alleged motive regarding ~financial decisions.” PANYNJ's unsupported assertion is false, and in

all events, motive is irrelevant in a Shipping Act complaint. Contrary to PANYNJ’s fictional
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narrative, this is not a circumstance where Maher “sat on its rights,” but rather one where
PANYNJ’s violations only recently came to light.

Likewise, PANYNJ’s legal arguments are frivolous and should be rejected. As an initial
matter, it is beyond cavil that the Shipping Act expressly provides a complainant like Maher the
cease and desist order remedy pleaded, irrespective of the statute of limitation applicable to the
reparations remedy. The Commission’s authority to that effect is well-established.

PANYNJ argued erroncously that “Maher failed to present any evidence to show that
there is any ongoing unlawful conduct with respect to lease discrimination for which a cease and
desist order would be warranted.” PANYNJ Excpt., Ex. 1 at 9, App. 0489. To the contrary,
Maher presented substantial uncontroverted material evidence establishing that PANYNJ failed
and continues to fail to fulfill its absolute statutory duty to provide Maher the same volume
discount lease terms provided to Maersk-APM, allegedly because Maersk-APM provided a “port
guarantee” (which PANYNJ contends went into effect in 2008) that PANYNIJ alleges Maher
could not provide. Maher's Responding Stmt., Ex. D at Y 21-24. App. 0273-80. Maher
repeatedly sought parity with Maersk-APM in late 2007 and 2008, but PANYNJ repeatedly
refused to provide parity and stated that there was nothing PANYNJ could do because the Maher
brothers had signed the deal. /4. at § 24, App. 0278-80. Additionally, in February 2011,
PANYN]J belatedly disclosed uncontroverted material evidence that in the year 2010 PANYNIJ
transformed the Maersk-APM “port guarantee™ from a unique Maersk cargo guarantee for the
port into a mere rent guarantee. /d. ("PANYNJ’s failure to enforce the cargo commitment in
APM's Port Guarantee contradicts PANYNI's sworn and verified responses that the Port
Guarantee is a unique justification for charging Maher more than APM.”). Therefore, even

though PANYNJ presenied no evidence, the record establishes that Maher presented substantial
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material evidence of ongoing unlawful conduct by PANYNJ with respect to lease discrimination
for which a cease and desist order is warranted.

PANYNIJ also argued erroneously that “artful pleading cannot be used to evade a statute
of limitations.” PANYNJ Excpt., Ex. [ at 10, App. 0490. The gravamen of this argument by
PANYNY is that Maher is allegedly “trying to obtain a portion of its time-barred reparations
claim through the back door.” Id To the contrary, the cease and desist order remedy is a
separate and independent remedy provided by the Shipping Act to stop violations. Therefore,
having alleged continuing violations of the Shipping Act and having provided substantial
uncontroverted evidence of continuing and ongoing violations of the Shipping Act tfoday,
Maher’s prayer for a cease and desist order should be sustained and PANYNJ’s motion denied.
Moreover, PANYNJ cited only inapposite authorities for support of its erroneous argument.
PANYNI cites no Shipping Act authority, nor provides any analysis and reasoning to explain
why the authorities it cited are relevant to the Shipping Act. Moreover, the cases are consistent
with Maher’s position, not PANYNIJ's,

PANYNJ also argued erroneously that “where the legal remedy sought in a cause of
action is barred by the statute of limitations "any equitable relief that might otherwise be
available . . . in connection with [that] cause [] of action’ is also barred.” Id. at 14, App. (494,
PANYNIJ erronecusly invokes what it misconstrues as an “analogous line of authority” of
*“federal courts™ allegedly supporting “dismissal of the cease and desist claim here . . ..” Id To
the contrary, the cases cited by PANYNJ are inapposite and do not support dismissal of Maher’s
cease and desist order remedy. First. the cases do not apply the Shipping Act. Second, PANYNIJ
provides neither analysis nor reasoning explaining why the cited cases are relevant to the

Shipping Act. Third, none of the cases cited by PANYNJ involve a separate and independent
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statutory cease and desist order remedy provided to a regulatory agency like the Commission
charged with the supervisory duty to protect the public interest by scrutinizing agreements
subject to the Shipping Act. Instead, the PANYNJ cited cases merely address an attempt to
invoke declaratory relief, which is not at issue here, and other inapposite civil rights and banking
statutes which are not comparable to the Shipping Act because the cases cited do not involve a
statutory cease and desist order remedy provided to empower a regulatory agency like the
Commission to prevent ongoing violations of the regulatory statute. And finally, PANYNIJ
misdirected the Commission by misstating the proposition it advanced which only applies when
there is “concurrent” jurisdiction for the legal and equitable remedies which is not the case with
the Shipping Act.

PANYNJ also suggests erroneously that PANYNJ would be prejudiced because
“[i]nevitably memories . . . have faded™ and “information . . . has been lost.” Id. at 16, App.
0496. However. PANYNJ presented no evidence in support of this mere suggestion in its
summary judgment motion or its appeal, nor did it even seriously advance the suggestion in its
motion or in its appeal. /d. Therefore, assuming for purposes of this reply that the Commission
accords PANYNIJ s mere suggestion the status of an “‘argument,” it has been waived. Moreover,
the evidence presented by Maher with respect to the underlying summary judgment motion and
PANYNI’s representations with respect to documents not missing made in this proceeding
establish that PANYNJ has not been prejudiced by either fading memories or lost information.
PANYNI's witnesses repeatedly and consistently testifted that PANYNI did not provide Maher
the same preferential lease rate terms as Maersk-APM because Maersk-APM was unique
because it provided a “port guarantee™ that Maher could not provide. That is, they did not suffer

from fading memories when it came to the material evidence about the central issue in the case.
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Additionally, when pressed by Maher for discovery of documents on PANYNJ’s computer
backup tapes, PANYNIJ reaffirmed in this proceeding that there was no material lost information.

In summary, PANYNJ’s narrative is fictional and its arguments are frivolous. Therefore,
the Commission should reject them as contrary to the Shipping Act, well-established
Commission authority, and because they are not supported by the cases cited and evidence in the

record with respect to the summary judgment motion.

BACKGROUND

Summary of Maher’s Claims

This proceeding began as a straightforward application of the Commission’s authority in
Ceres Marine Terminal v. Maryland Port Administration, 27 S.R.R. 1251, 1270-77 (FM.C.
1997) (hereinafter Ceres). Among other things, Maher alleged that PANYNJ violated the
Shipping Act by failing 1o and continuing to fail to fulfill its statutory absolute duty to provide
Maher preferential lease terms provided to Maersk Container Service Company, Inc. (now APM
Terminals, North America, Inc.) ("APM™) (collectively “Maersk-APM™). Although Maher
guarantees more cargo and rent. PANYN! unlawfully prefers Maersk-APM because PANYNJ
views Maher as a mere captive terminal operator presenting no risk to leave the port. By
contrast, PANYNJ prefers Maersk-APM as an ocean carrier because its affiliated ocean carrier
threatened to leave the port. Having given preferential lease terms to Maersk-APM, PANYNJ
continues to violate its absolute duty to make the same preferential volume discount lease rate
terms availabic to Maher.

Maher's complaint alleged that PANYNJ (1) violated and continued to violate the
Shipping Act as set forth in Ceres. 27 S.R.R. at 1270-77, and Canaveral Port Authority —

Possible Violations of Section 10¢b)(10), 29 S.R.R. 1436, 1448-51 (FM.C. 2003). by ()
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unlawfully preferring Maersk-APM and untawfully prejudicing Maher; (2) unlawfully refusing
to deal with Maher; and (3) unlawfully failing to establish, observe, and enforce just and
reasonable regulations and practices, all in violation of 46 U.S.C. §§ 41106(2) and (3) and
41102(c) (Shipping Act §§ 10(b}(11), 10(b)}(12), 10(b)(10) and 10(d)(1)). Evidence uncovered in
discovery established the foregoing continuing violations and revealed additional Shipping Act
violations by PANYNJ, including continuing violations reflected in Volkswagenwerk
Aktiengesellschaft v. Federal Maritime Commission, 390 U.S. 261, 280-82 (1968), enforcing 46
U.S.C. § 41102(c) (Shipping Act § 10(d)(1)), because PANYNJ’s charges on Maher are not
reasonably related to the service provided. The newly discovered evidence also establishes that
PANYNIJ overcharges Maher to subsidize Maersk-APM and fails to credit Maher with additional
payment and investment commitments of $136 million provided to PANYNI in 2007.

The proceeding also involves Maher’s original counter-complaint from Dkt. (7-01
consolidated in this proceeding, regarding PANYNI's multiple violations of the Shipping Act
with respect to its violations of filed FMC Agreement No. 201131 (“EP-2497), e.g., failure to
provide notice and transfer improved premises to Maher and discrimination prejudicing Maher
and preferring Maersk-APM in lease terms by the imposition and enforcement of an unlawful
indemnity provision against Maher by two lawsuits filed in 2007 and 2008, which PANYNJ did
not require of Maersk-APM. These PANYNJ violations include continuing vioiations of the
foregoing provisions of the Shipping Act and 46 U.S.C. § 41102(b}(2) (Shipping Act § 10(a)}(3))
for failing to operate in accordance with the terms of EP-249.

Maher’s Reparations Remedy

Maher seeks reparations for actual injury as set forth in the complaint in Dkt, 08-03,

Maher’s counter-complaint in Dkt. 07-01. and as uncovered in discovery. Maher's reparations

— Maher's Reply to PANYNJ's Exceptions - Page 7



claims are cognizable because (1) the claims arise from continuing violations of the Shipping
Act; (2) the “discovery rule” establishes that the claims did not accrue before May 2008; and (3)
other claims arose more recently within the statutory period. The Commission has held that
reparations are available when port authorities discriminate or fail to establish, observe, and
enforce reasonable practices, including in the Ceres proceeding. 46 U.S.C. §§ 41301 and 41305.
Ceres, 29 S.R.R. 356, 372-74 (FM.C. 2001) (“the appropriate measure of damages for a
violation of sections 10(b)(11) and (12), where a party has breached a duty to apply its criteria
for granting lower rates in a fair and evenhanded manner, is the difference between the rate that
was charged and collected, and the rate that would have been charged but for the undue
preference or prejudice” and “the appropriate measure of damages for a violation of section
10(d)(1) is the . . . difference between the rates charged™).

Maher’s “Lease-Discrimination” Continuing Violations Claims

Commission authority provides Maher reparations for continuing violations for those acts
and failures to act by PANYNJ in violation of the Shipping Act. Ceres, 27 S.R.R. at 1277 (“the
violations are continuing in nature and the injury is suffered over a period of time™) (emphasis
added). At a minimum, regarding the “lease-discrimination™ claims at issue, Commission
authority provides Maher reparations for the period after June 3. 2005 (three years prior to filing
its complaint). Seacon Terminals, Inc. v. Port of Seatile, 26 S.R.R. 248, 277 (Morgan, A.L.J.
1992) (Complainant could recover discriminatory rate charges commencing seven years before
its complaint was filed. but only for the three-year limitations period preceding filing of the
complaint). Likewise. in NPR. Inc. v. Board of Commissioners of the Port of New Orelans,
Chief Judge Kline rejected the port authority 's contention that claims were time-barred, agreeing

with complainant NPR that “the Board's practice in demanding payments over the life of the
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cancelled lease constitutes ongoing conduct and that its complaint is therefore not time-barred . .
.7 28 S.RR. 1011, 1014 (Kiine, A.LJ. 1999). More recently, in International Shipping
Agency, Inc. v. Puerto Rico Ports Authority (“Intership™), the A.L.J. applied Commission
decisions, FMC Rule 63(b), and the Shipping Act to hold that even though respondent port
authority’s alleged violations predated the comp]aint by more than three years, the claim for
reparations was not barred because complainant had alleged an ongoing failure by respondent to
operate in accordance with the Shipping Act, which constituted a continuing violation. 30
S.R.R. 407, 425-26 (Trudelle, A.L.J. 2004) (“Complaint was initiated due to . . . ongoing failure
to operate in accordance with the requirements of the Shipping Act,” and alleged “liability arises
from continued violations of obligations that continue to exist under the Agreement.”).

PANYNJ’s Ongoing Violations of the Shipping Act

Notwithstanding Maher’s repeated requests for parity, Maher's counter-complaint in Dkt.
07-01, and its complaint in this proceeding. PANYNJ obstinately fails to fulfill its statutory
duties to provide Maher the preferential terms it provides to Maersk-APM, fails to establish,
observe, and enforce just and reasonable regulations and practices with respect to lease terms and
its treatment of Maher, and refuses to deal with Maher.

The record evidence in this summary judgment motion establishes that Maher first began
to get an inkling of potential Shipping Act claims in the summer of 2007. PANYNIJ filed a
Shipping Act third-party complaint against Maher on August 7, 2007 in Dkt. 07-01 and
discovery ensued. By November 2007. Maher representatives met twice with PANYNJ leaders,
including Port Commerce Director Rick Larrabee and his chief deputy Dennis Lombardi about
the potential “Jease-discrimination™ claims. wherein these PANYNJ executives both vigorously

and expressly denied that Maher had a Ceres claim against PANYNJ regarding disparate
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treatment in lease terms because “the Maher brothers” had signed EP-249 and there was nothing
they could do. See Maher’s Reply, Ex. B at App. A 2-3, App. 0061-62 (Crane and Buckley
Test.); Maher’s Responding Stmt., Ex. D at § 24, App. 0278-80 (Crane, Buckley, Larrabee
Test.).

After another effort at outreach to PANYNIJ failed, on January 17, 2008, Maher’s CEQ
John Buckley wrote to PANYNJ’s Larrabee and explained that Maher understood that PANYNJ
“may be in violation of the Shipping Act” and that Maher requested parity with Maersk-APM,
but PANYNIJ rejected Maher’s proposal. See id. Over the next four months, culminating in the
depositions of several key witnesses in Dkt. 07-01, including Maersk-APM’s witness Marc
Oppenheimer (May 20, 2008) and PANYNJ witnesses, including Cheryl Yetka (May 28, 2008),
Maher uncovered “conclusive information” that it had Shipping Act claims against PANYNJ.
Inlet Fish Prod, Inc. v. Sea-Land Serv.. Inc., 29 S.R.R. 306, 313 (F.M.C. 2001). See Maher’s
Reply, Ex. B, at App. A 3-9, App. 0062 (Oppenheimer and Yetka Test. and exhibits); Maher's
Responding Stmt., Ex. D at § 24, App. 0279-80. Maher then filed this action promptly on June 3,
2008.

Discovery and depositions in recent months have revealed conclusive information of
additional continuing violations of the Shipping Act because PANYNJ overcharges Maher to
subsidize Maersk-APM. Volkswagemwerk, 390 U.S. at 280-82 (the question of liability turns
upon whether the correlation of the benefit received to the charges imposed is reasonable); Louis
Dreyfus Corp. v. Plaquemines Port, Harbor & Terminal Dist., 21 S.R.R. 1072 (F.M.C. 1982)
(violation where complainants did not receive benefits proportionate to the costs allocated to
them). PANYNIJ has not satisfied Maher's complaint in this proceeding, and therefore these

violations are ongoing.
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DISCUSSION
Legal Standards
A, Rule of Practice and Procedure 227(b)(2)

Commission Rule 227(b)(2) provides that an adverse party may file a reply to an appeal
as in this instance. 46 C.F.R. § 502.227(b)(2); 1.D., Ex. H at 46, App. 0470.

The Commission reviews an A.L.J. order granting summary judgment de novo. See
EuroUSA Shipping, Inc., Tober Group, Inc., and Container Innovations, Inc.—Possible
Violations of Section 10 of the Shipping Act of 1984 and the Commission’s Regulaiions at 46
C.F.R §51527,31 S.R.R. 540, 545 (F.M.C. 2008). This means that the FMC “look[s] at the
case anew, the same as if it had not been heard before, and as if no decision previously had been
rendered, and giving no deference to the [A.L.J."s] determinations.” McComish v. Benneit, 611
F.3d 510, 519-20 (9th Cir. 2010), rev'd on other grounds, Az. Free Enterp. Club's Freedom Club
PAC v. Bennett, --—- U.S. -, 2011 WL 2518813 (2011) (internal quotation marks omitted)

{emphasis added).

B. Summary Judgment

The 1.D. denied PANYNI’s summary judgment motion on the basis of the affirmative
defense of a statute of limitations regarding certain of Maher’s “lease-discrimination™ claims
seeking a cease and desist order remedy. 1.D., Ex. H at 45-46, 48, App. 0469-70, 0472, The L.D.
also sua sponte granted PANYNJ leave to file an appeal pursuant to FMC Rule 153. On June 7,
2011 PANYNU filed an appeal of this portion of the L.D. as permitted by the [.D.

As an initial matter, summary judgment is generally disfavored by the Commission. See,
e.g.. McKenna Trucking Co. v. A.P. Moller-Maersk Line. 27 S.R.R. 1045, 1051 (A.L.J. 1997)

(cited with approval in EwroUSA, 31 S.R.R. at 546). The Commission’s standard for considering
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such motions is to “ensure that doubts are resolved in favor of the nonmoving party, and that
decisions are made on records that are as complete as possible.” EuroUSA, 31 S.R.R. at 546.
For that reason, summary judgment motions before the Commission “should be rarely granted in
complex cases requiring more fully developed records or cases involving novel statutes or
question [sic] of motive or intent.” Id. (quoting McKenna Trucking, 27 S.R.R. at 1051).

Summary judgment is “especially inappropriate” in discrimination cases such as this
proceeding because, as the Commission stated almost four decades ago, “[c]itations to
precedents of the Commission and its predecessors could be almost endlessty multiplied to show
that questions of discrimination and prejudice or preference are questions offact ....” Invre
Denial of Petition for Rule Making, Cargo Diversion, 14 S.R.R. 236, 238 (F.M.C. 1973); see also
NPR, 28 S.R.R. at 1016 (quoting Denial of Petition for Rule Making and denying motion for
summary judgment of lease discrimination claims for statute of limitations, stating that
“questions of prejudice. preference and discrimination” in lease discrimination claims, “‘are
questions of fact, making summary judgment especially inappropriate.”).

Summary judgment is also inappropriate here because it saves the Commission no
resources. The continued vitality of Maher's other claims which are not the subject of the 1.D.,
ie other than the “lease discrimination” claims, necessitates a trial involving fundamental
“questions of fact™ about the underlying Shipping Act violations. Courts deny summary
judgment where “the issues raised in the motion are closely meshed with issues to be tried and
summary disposition of these issues would not materially expedite the proceedings.” State of
N.Y. v. Amfar Asphalt Corp.. 1986 WL 27582, *2 (E.D.N.Y. Nov. 20. 1986); see also Taylor v.
Rederi A/S Volo. 374 F.2d 545, 549 (3d Cir. 1967); Dunham-Bush, Inc. v. Mills, 72 F.R.D. 42, 46

(S.DN.Y. 1976).
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Where summary judgment is sought based on an affirmative defense, such as the statute
of limitations at issue here, the movant “bears the burden of proof of establishing facts
supporting the affirmative defense.” Tech 7 Systems, Inc. v. Vacation Acquisition, LLC, 594 F.
Supp. 2d 76, 80 (D.D.C. 2009). The Commission recently reiterated that “the evidentiary burden
on the {nonmoving party} at the summary judgment stage is not a heavy one;” the nonmoving
party simply is “required to show specific facts, as opposed to general allegations, that present a
genuine issue worthy of trial.” EuroUSA, 31 S.R.R. at 549 {quoting 10A Wright, Miller & Kane,
Federal Practice and Procedure § 2727, p. 490 (3d ed. 1998)). “[M]aterials offered in opposition
to summary judgment are not offered to establish the truth of the matter asserted. They are
offered to establish a genuine issue of material fact for trial. At the summary judgment stage, the
role of the judge is not himself to weigh the evidence and determine the truth of the matter but to
determine whether there is a genuine issue for trial.” Id. at 543 (ellipses, internal citations and
quotation marks omitted). The non-moving party, therefore, “receives the benefit of all

reasonable doubts and inferences to be drawn from the facts.”™ Id. at 546.

C. The Shipping Act Violations
1. Maher’s “Lease-Discrimination” Claims
Title 46 U.S.C. § 41106(2) (Shipping Act §§ 10(b)(10) & (11)) prohibits undue or
unreasonable preference or prejudice with respect to lease terms where:
the parties were accorded different treatment, . . . the unequal
treatment is not justified by differences in transportation factors,
and . . . the resulting prejudice or disadvantage is the proximate
cause of injury.
Ceres, 27 S.R.R. at 1270. The threshold criterion for unreasonable preference or disadvantage

was established by Volkswagemverk. 390 U.S. at 278-80 (discriminatory treatment when third

party has enjoyed unfair advantage over the complainant). In Ceres, the Commission reaffirmed
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that when a port authority makes a preference available to one tenant it must make it available to
others. 27 S.R.R. at 1273.

Mere differences in treatment alone, however, do not violate the Shipping Act. Petchem,
Inc. v. Fed Mar. Comm’n, 853 F.2d 958, 963 (D.C. Cir. 1988) (“the [Shipping] Act clearly
contemplates the existence of permissible preferences or prejudices.”) (emphasis added).
Therefore, only “undue or unreasonable preferences and prejudices would be violative of the
Prohibited Acts.” Seacon, 26 S.R.R. at 900. Further, even if a discriminatory practice is shown
to have a valid purpose, it may still be ruled unreasonable if “it goes beyond what is necessary to
achieve that purpose.” Distrib. Servs., Lid. v. Trans-Pacific Freight Conf. of Japan, 24 S.R.R.
714, 722 (FM.C. 1988); Ceres, 27 S.R.R. at 1275 (discrimination with valid purpose

unreasonable where “the degree of disparity is disproportionate to [port authority’s] goals™).

2. Failure to Establish, Observe, and Enforce Just and Reasonable
Regulations

Title 46 U.S.C. § 41103(c) (Shipping Act § 10(d)(1)) provides that a marine terminal
operator “may not fail to establish, observe, and enforce just and reasonable regufations and
practices relating to or connected with receiving, handling, storing, or delivering property.”
“[A]s applied to terminal practices, we think that ‘just and reasonable practice’ most
appropriately means a practice, otherwise lawful but not excessive and which is fit and
appropriate to the end in view.” NPR, Inc. v. Bd. of Comm’rs of the Port of N.O., 28 S.R.R.
1512, 1531 (A.L.J. 2000) (quoting Investigation of Free Time Practices-Port of San Diego, 7
S.R.R. 307. 329 (1966)). West Gulf Maritime Ass’n v. Port of Houston, 18 S.R.R. 783, 790
(F.M.C. 1978) ("WGMA™). ~“The justness or reasonableness of a practice is not necessarily
dependent upon the existence of actual preference, prejudice or discrimination.” NPR, 28 S.R.R.

at 1531. In the context of monetary payments, the Commission considers “*whether the charge
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levied is reasonably related to the service rendered” by “measur[ing] the impact on the payer
compared to other payers as well as the relative benefits received.” Jd. at 1531-32 (quoting
Volkswagenwerk, 390 U.S. at 282). “[Complainant] has the burden of persuading the
Commission that [the Port]’s practice . . . [i]s unreasonable,” and “[i}f [Complainant] succeeds in
that regard, the burden of proving justification shifts to [the Port].” Exclusive Tug Arrangements

in Port Canaveral, Florida, 29 S.R.R. 1199, 1222 (F.M.C. 2003).

3. Unreasonable Refusal to Deal
Title 46 U.S.C. § 41103(c) (Shipping Act § 10(b)(10)) provides that a “marine terminal
operator may not unreasonably refuse to deal or negotiate.” “This requires a two part inquiry:
whether [the Port] refused to deal or negotiate, and, if so, whether its refusal was unreasonable.”
Canaveral Port Auth., 29 S.R R. at 1448. The Commission “must determine whether the refusal
was unreasonable or whether it may have been justified by particular circumstances in effect.”
Docking and Lease Agreement By and Between City of Portland, Maine and Scotia Prince

Cruises Limited, 30 S.R.R. 377, 379 (F.M.C. 2004).

IL PANYNJ Exceptions Are Frivolous

A. The Cease and Desist Order Remedy Is Not Subject To the Reparations
Statute of Limitations

The Shipping Act empowers the Commission to “make an appropriate order” following
its investigation of a complaint. 46 U.S.C. § 41301(c). With respect to complaints, the statute
also empowers the Commission to “investigate any conduct or agreement that the Commission
believes may be in violation . . . and “by order, disapprove, cance!, or modify any agreement
that operates in violation™ of the Shipping Act. 46 U.S.C. § 41302(a). These statutory powers of

the Commission to issue appropriate orders are not subject to a statute of limitations.
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The Shipping Act also provides that a person may file with the Commission a complaint
alleging a violation of the statute, and if “filed within 3 years after the claim accrues, the
complainant may seek reparations for an injury to the complainant caused by the violation.” 46
U.S.C. § 41301(a). While the statute expressly limits the time period for the filing of a request
for a reparations award, it does not limit either the right of a complainant to seek or the
Commission to employ the cease and desist order remedy for a violation of the Shipping Act.

The Shipping Act empowers the Commission to issue a cease and desist order directing a
regulated entity to stop ongoing or potentially future violations of the Act. William J. Brewer v.
Saeid B. Maralan and World Line Shipping, Inc., 29 S.R.R. 6 (FM.C. 2001). A cease and desist
order is a “nonreparation™ order. See id.; see also, 46 U.S.C. §§ 41308 and 41309, making the
distinction between “orders™ and “reparation orders.” Cease-and-desist orders are designed to
ensure future compliance with the law, Pacific Champion Express Co., Ltd.-Possible Violations
of Section 10(b)(1) of the Shipping Act of 1984, 28 S.R.R. 1397, 1405 (2000) while reparations
are awarded to remedy past violations of the Shipping Act, Ceres Marine Terminal, Inc. v.
Maryland Port Admin., 27 S.R.R. 695, 701 (A.L.J. 1996).

Moreover, the Commission has repeatedly held that the statute’s three-year statue of
limitations applies only to requests for reparations. /Inlet Fish, 29 S.R.R. at 313 (“[Tlhe
Commission notes that the three-year statute of limitations does not apply to compiaints seeking
nonreparation orders™): Western Overseas Trade and Dev. Corp. v. ANERA, 26 S.R.R. 874, 885
n.17 (F.M.C. 1993) (" The 3 vear statute of limitations in section 11{g) of the 1984 Act applies
only to requests for reparations. [t would not prevent the Commission from issuing a cease and
desist order in a case brought over three years after the cause of action accrued.”). Apart from a

reparations claim, the Commission has emphasized that “there is no time limit to the filing of the
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claim.” A/S Ivarans Rederi v. Companhia De. Navegacao Llovd Brasileriro, 23 SR.R. 1543,
1550 (A.L.J. 1986).

PANYNIJ conceded that it is not familiar with the Shipping Act authority, admitting that it
found no Shipping Act authority for the proposition that a complainant can have a reparations
claim time-barred, yet still obtain a cease and desist order. PANYNJ Excpt., Ex. T at 9, 13 n.8,
App. 0489, 0493 n.8. However, the authority plainly exists. See, e.g,, CSC International, Inc. v.
Orient Overseas Container Line, Inc., 16 S.R.R. 1239, 1240 (FM.C. 1976) (*[Wlhile the
expiration of the two-year limit provided in Section 22 destroys the remedy to the shipper so that
the Commission may no longer award reparation, it does not terminate the carrier’s liability for
violating the statute.”); Rascator Maritime, S.A. v. Cargill Inc., 21 SR.R. 1374 (FM.C. 1982)
(even if statute of limitations has run on reparations claim, Commission retains jurisdiction to
grant cease and desist order).

In CSC International, Inc. v. Orient Overseas Container Line, Inc., a shipper sought
reparations and a ccase and desist order against a carrier for alleged freight overcharges. 16
S.R.R. at 1240. The A.L.J. concluded that the statute of limitations had run on the shipper’s
claim and that it thus did not have jurisdiction over the complaint. J/d On review, the
Commission concluded that cease and desist relief is not barred by the statute of limitations from
recovering reparations: The Commission explained, “[W]hile the expiration of the two-year
limit provided in Section 22 destroys the remedy to the shipper so that the Commission may no

longer award reparation, it does not terminate the carrier’s liability for violating the statute.” /d.’

"In Ace Machinery Co. v. Hapag Lloyd Aktiengesellschaft, 16 S.R.R. 1258, 1262 (F.M.C. 1976),
the Commission distinguished reparations from an order to stop future violations, even where
complainant’s claim for reparations was considered “clearly frivolous.” because complainant had
paid nothing and the cease and desist order sought to restrain payment. The Commission held
that “a private complaint action will lie under Section 22 of the Shipping Act regardless of
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Similarly, in Rascator Maritime, S.A. v. Cargill, Inc., the Commission rejected the
argument that a time barred reparations claim should also preclude its jurisdiction to award a
cease and desist order. 21 S.R.R. 1205, adopted 21 S.R.R. 1374 (1982). In Rascator, a shipper
sought reparations and a cease and desist order against a marine terminal operator for atleged
unreasonable berthing practices. 21 S.R.R. at 1205. The respondent claimed that its actions
were justified by a long-standing tariff provision providing the terminal unilateral discretion in
berthing matters. The respondent also asserted that the reparations claims were time barred
because the events giving rise to the complaint arose outside the statutory period.

Following a settlement proposal submitted by the parties for approval, the A.L.J.
addressed the question of Commission jurisdiction over the underlying reparations and cease and
desist claims, concluding, as PANYNJ argues here, that because the reparations complaint 1s time
barred, the Commission did not have jurisdiction to approve the settlement and dismissed both
the cease and desist and the reparations claims. Id. at 12067 On review, the Commission
overturned the portion of the A.L.J.’s decision that concluded it did not have jurisdiction over the
complaint because it was time barred. 21 S.R.R. at 1374, The Commission explained:

The two-year limitation in Section 22 of the Shipping Act applies
only to requests for reparations. The complaint in this proceeding

alleged violations of Section 17 of the Act and asked for a cease
and desist order as well as reparations. Thus, the Commission

whether the complaint is accompanied by a valid demand for reparations. In this instance, Ace’s
complaint stated sufficient facts to adequately plead several potential Shipping Act violations . ..
2

¢ The A.L.J. concluded that the Commission lacked jurisdiction over the cease and desist claims
because “the settlement agreement on its face does not appear to be concerned with the present
or future tariff provisions . . . and the parties are deemed to have abandoned their contentions . .
2 regarding a cease and desist order. [d/. at 1206. Thus, like PANYNJ's erroneous argument, in
Rascator, the A.L.J. found that the cease and desist ¢laims were waived; here. PANYNJ claims
erroneously the “undisputed facts demonstrated™ that there are no current or future violations to
restrain. Neither is a proper basis to deny jurisdiction over cease and desist claims.
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retains jurisdiction over the complaint even though the actions
which form its gravamen took place more than two years ago.

Id. (internal citations omitted).

B. The Shipping Act Does Not Immunize Long-term Violators
Notwithstanding PANYNJ’s [ament that Maher filed its complaint over seven and one-
haif years after concluding its lease with PANYNJ, the mere passage of time does not immunize
PANYN]J from a cease and desist order. The Commission has issued cease and desist orders and
reparations orders for ongoing and continuing violations many years after the agreement or
events giving rise to the complaints first arose. See, e.g., Compania Sud Americana de Vapores
SA v Imter-American Freight Conference. 27 S.RR. 931, 941 (AL.J. 1997) (noting
Commission authority where complainants were “allowed to file and prosecute complaints
alleging that leases, agreements, or tariffs under which they had operated for some time were
unlawful and to seek suitable relief*); “30 Mile Container Rules” Implementation by Ocean
Common Carriers Serving U.S. Atlantic & Gulf Coast Ports, 24 SRR. 411 (FM.C. 1987), aff"d
sub nom. N.Y. Shipping Ass'n v. Fed. Mar. Comm’n, 854 F.2d 1338 (D.C. Cir. 1988) (issuing a
cease and desist order on the enforcement of certain rules entered into over ten years before the
filing of the complaint); Se. Mar: Co. v. Ga. Ports. Auth., 23 S.R.R. 531 (A.L.J. 1985) (issuing a
cease and desist order on an exculpatory clause in a tariff issued six years before the filing of the
complaint).
The Commission’s position on this issue is clearly stated in U.S. Lines, Inc. v. Maryland
Port Administration:
It would appear that . . . MPA is trying to set up some kind of
estoppel against the complainants and the Commission, i.e., since
complainants have for a number of years ‘consented’ to the

exculpatory clauses. they are precluded from challenging them
now. and the Commission cannot find them invalid. Whatever
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applicability such a theory may have in the realm of purely private
contract, it has none here where the Commission has a continuing
duty to ensure those subject to its jurisdiction under Section 17 [of
the Shipping Act of 1916] ‘establish, observe, and enforce just and
reasonable regulations . . . .> The right to challenge those
regulations before the Commission cannot be barred by some
vaguely expressed theory of consent or estoppel.
20 S.R.R. 290, 299 (A.L.J. 1980), adopted 20 S.R.R. 646 (F.M.C. 1980).

In Perry’s Crane Service v. Port of Houston Authority, a complainant stevedore sought
reparations and a cease and desist order alleging that the port authority’s crane use practice,
reflected in a tariff, violated the Shipping Act. 16 S.R.R. 1459 (A.L.J. 1976), adopted in relevant
part, 19 EM.C. 548 (FM.C. 1977). The tariff at issue had been in effect for approximately thirty
years. Id at 1464-67. The presiding officer held, and the Commission approved, that it was
proper to issue a cease and desist order stopping the violations even though rejecting as time-
barred any reparations accruing beyond the limitations period. /d. at 1487-93, 19 FM.C. at 551
(the Commission approved the cease and desist order and time-barred reparations claims,
holding that the complainant was only entitied to a reparations award for “losses occasioned by
the unlawful practices™ within the limitations period.). Thus, in Perrys Crane, time-barred
reparations claims did not bar the cease and desist order.

PANYNJ’s admitted lack of familiarity with Commission authority on this subject also
extends to its misunderstanding of cases cited by Maher, which PANYNJ attempted to
distinguish because they “involved instances where a reparations claim was either not asserted or

was not time barred.” PANYNJ Excpt. Ex. I at 9 nd, 13 n.8. App. 0489 n.4, 0493 ng.’

However, PANYNJ erroneously emphasized factual distinctions without a legal difference.

* Citing 4/S Ivarans Rederi v. Companhia de Navegacao Lloyd Brasileiro, 23 S.R.R. 1543, 1550
(F.M.C. 1986): Inlet Fish, 29 S.R.R. 306: Western Overseas, 26 S.R.R. 874; Ceres, 29 S.R.R.
356; Ballmill Lumber & Sales Corp. v. The Port of New York Authority, 10 SR.R. 131 (F.M.C.
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For example, in Ballmill Lumber, a lumber wholesaler first leased terminal property from
the Port Authority of New York (“Port”) in 1950. 10 S.R.R. at 132. The Jargest lumber
wholesaler at the Port renegotiated its lease with the Port in 1953, and in doing so was granted a
preference not provided to other wholesalers. /d. In 1960, the complainant rencgotiated its lease
with the Port and was not provided the preferential terms. Jd. The aggrieved wholesaler filed a
complaint seeking reparations and a cease and desist order against the Port in 1966—six years
after it renewed its lease with the knowledge that another tenant’s lease included more favorable
terms. Id. at 132.

Although PANYNJ tried to distinguish Ballmill Lumber on the ground that the
Commission did not bar reparations on statute-of-limitations grounds, the reason the
Commission did not find reparations time-barred was because the Port’s continued failure to
provide the preferential terms to other tenants was a continuing and ongoing violation of its
obligations under the Shipping Act. As the Commission reiterated in Ceres, its “decision merely
reflects existing precedent that when a port authority establishes criteria for offering incentive
rates, it must apply those criteria in a reasonable even-handed manner. . . [and] the violations are

continuing in nature and the injury is suffered over a period of time.” 27 S.R.R. at 12747

1968); Alex Parsinia d/b/a/ Pac. Int’l Shipping & Cargo Exp., 27 S.R.R. 1335, 1342 (A.L.J.
1997); Portman Square Ltd. — Possible Violations of Sec. 10(a)(1) of the Shipping Act of 1984,
28 S.R.R. 80, 86-87 (A.L.J. 1998).

*In Western Overseas, various shippers entered into service contracts in 1988, but did not bring
claims until 1992. 26 S.R.R. at 875 n.2. Although the Commission found that it lacked
jurisdiction over the service contract pursuant to section 8(c), the Commission explained its view
that the shippers® claims for reparations were barred by the three-year statute of limitations, but
that the statute of limitations would not have barred a cease and desist order. [d. at 885 n.17. In
A/S Ivarans, the Commission found that a complaint seeking reparations and a cease and desist
order was not time-barred even though the complaint was not filed until more than three years
after the events initiating the compfaint. 23 S.R.R. 1543. In Ceres. the Commission declared the
lease unlawful and remanded for reparations. rejecting the argument that waiver or estoppel
applied to immunize the violations of the Shipping Act. 29 S.R.R. at 372-74.
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C. PANYNJ Failed to Carry Its Burden as Movant to Establish That There Is
an Applicable Statute of Limitations

As a threshold matter, PANYNJ’s motion for summary judgment and its appeal regarding
Maher’s cease and desist order remedy for “lease discrimination” claims fail because there is
simply no applicable statute of limitations upon which judgment could be had as a matter of law.
It is PANYNJ’s burden to prove entitlement to judgment as a matter of law on the basis of its
statute of limitations defense—a burden that includes proving that a statute of limitations is a
valid affirmative defense to the claims upon which it seeks judgment. See, e.g., RTC Mortg.
Trust 1994 N-1 v. Fidelity Nat. Title Ins. Co., 58 F. Supp. 2d 503, 544-45 (D.N.J. 1999);
Hamilton v. CSX Transp., Inc., 2009 WL 3353557, *3 (N.D. Ohio Oct. 15, 2009) (dismissing
motion for summary judgment on the basis of an affirmative defense not available under the
applicable statute).

PANYNJ failed to cite an allegedly applicable statute of limitations. To the contrary,
PANYNIJ concedes the Commission’s authority that there is no statute of limitations and that the
statute of limitations for reparations does not apply. PANYNJ Excpt., Ex. [ at 9 n4, App. 0489
n.4 (“Commission . . . has the power to issue a cease and desist order even if a party’s request for
reparations is time-barred.”); PANYNIJ's Motion for Summary Judgment, Ex. A at 26, App. 0027
(“Ia] cease and desist order is not subject to the Shipping Act’s statute of limitations . . . ™).
PANYNJ’s failure to fulfill its burden to establish as a matter of law that it is entitled to judgment
on a statute of limitations defense despite the absence of a viable statute of limitations defense in
the Shipping Act to a complaint seeking a cease and desist order compels dismissal of PANYNJs
motion and rejection of its appeal.

PANYNJ also asserts erroneously that a cease and desist order remedy is the same as a

reparations remedy. PANYNJ Excpt.. Ex. | at 10, App. 0490 (*Mabher is . . . doing nothing more
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.. . than trying to obtain a portion of its time barred reparations claim through the back door.”)
But nothing could be further from the truth. Not only are the statutory remedies separate and
independent as illustrated by the foregoing authorities, but the PANYNIJ assertion ignores the
purpose of the cease and desist remedy — to stop violations of the Shipping Act. Portman Square
Lid. - Possible Violations of Section 10(a)(1) of the Shipping Act of 1984, 28 S.R.R. 80, 86-87
(A.L.J. 1998), citing dlex Parsinia d/b/a Pacific Int'l Shipping and Cargo Express, 27 S.R.R.
1335, 1342 (A.LJ. 1997).

For its part, Maher seeks a cease and desist order remedy to end the ongoing unlawful
discrimination and other violations of the Shipping Act. This accords with Shipping Act
authority that terminal operators like PANYNJ have a continuing absolute duty to provide
volume discount terms in a reasonable. even-handed manner. Ceres, 29 S.R.R. at 372-73 (the
statutory duty is “absolute™ to apply criteria for lower rates in an evenhanded manner); Ceres, 27
S.R.R. at 1274, 1277 (~This decision merely reflects existing precedent that when a port
authority establishes criteria for offering incentive rates, it must apply those criteria in a
reasonable even-handed manner,” and “"the violations are continuing in nature and the injury is
suffered over a period of time.”™) (emphasis added). Furthermore, as a marine terminal operator,
PANYNJ has a ~duty to serve the public and treat all persons alike.” Investigation of Free Time
Practices — Port of San Diego, 7 S.R.R. 307, 330 (FM.C. 1966) (emphasis added). The
Commission has repeatedly emphasized that when it comes to marine terminal operators, “{t]he
manifest purpose of . . . the Shipping Act is to impose upon ‘persons subject to this Act’ the duty
to serve the public impartially. In no other area is this requirement of equality of treatment
between similarly situated persons more important than in the terminal industry.” A.P. St. Philip,

Inc. v. Atlantic Land & Improvement Co., 11 S.R.R. 309, 317 (F.M.C. 1969) (emphasis added).
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As the Commission has explained, the simplest way for a port authority to avoid running afoul of
the Shipping Act when providing differing arrangements is by offering to make those
arrangements with other port users. See In the Matter of Agreement No. T-1870: Terminal
Lease Agreement at Long Beach, California, 9 S.R.R. 390, 398 (F.M.C. 1967).

Therefore, Maher seeks a cease and desist order to stop PANYNJ’s present and ongoing
violations of the Shipping Act, prohibit future violations, and mandate that PANYNJ make the
Maersk-APM terms available to Maher as originally promised by PANYNJ, repeatedly sought by
Mabher, and required by the Shipping Act. Simply put, in addition to reparations for past
damages, Maher secks a cease and desist order mandating parity as required by the Shipping Act.
Ceres, 27 S.R.R. at 1272 (port authority violated the Shipping Act when it refused to grant parity

with Maersk).

III. PANYNJ Erroneously Argued That There Is No Evidence of Ongoing Violation

PANYNIJ erroneously argued that Maher is not “seeking a /egitimate cease and desist
order to prevent ongoing statutory violations™ because: (1) “the Initial Decision correctly
concluded” that there are no ongoing statutory violations; (2) “Maher failed to present any
evidence” of ongoing statutory violations; and (3) “the undisputed facts established” that there
are no ongoing statutory violations. PANYNJ Excpt., Ex. I at 9-10, App. 0489-90 (emphasis

added). PANYNIJs argument is frivolous.

A. The 1.D. Did Not Conclude There Are No Ongoing Violations

PANYNJ has misstated the 1.D.. which expressly concluded that PANYNI's acts or
failures to act with respect to Maher’s lease may constitute violations warranting a cease and
desist order. PANYNJ Excpt., Ex. [ at 8, App. 0488(citing 1.D., Ex.H at 46, Ex. 0470, saying “If

the Commission determines that terms in Lease EP-249 violate the Shipping Act by granting an
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undue preference, the Commission may issue a cease and desist order.”). Of course, there would
have been no point in denying PANYNJ's motion with respect to the cease and desist order
remedy if the I.D. had decided that PANYNJ’s alleged violations did not actually violate the
Shipping Act.

PANYNJ has also misrepresented the 1.D.’s very limited “continuing violation” position
regarding reparations’ as standing for the proposition that there is no ongoing lease
discrimination for the purposes of a cease and desist order. PANYNJ Excpt., Ex. [ at 9-10, App.
0489-90. Further evidence of PANYNJ’s misdirection appears in the recent order denying
PANYNJ’s motion for a stay pending its appeal, which was denied. Memorandum Regarding
Stay Pending Appeal, Ex. L, App. 0567-72. The order expressly rejected PANYNJ’s argument
that Maher would not be injured by a stay and held to the contrary that:

Maher argues that under the May 16 Decision, it incurs higher costs under Lease

EP-249 that cannot be recovered and will continue unless and until it obtains a

ceases and desist order.

A stay while the Commission reviews the May 16 Decision could substantially
harm Maher’s interest by delaying entry of a cease and desist order. . . .

Id. at 4, App. 0571. Thus, coutrary to PANYNIJ misrepresentations, the 1.D. did not conclude
that there is no ongoing violation of the Shipping Act.
Moreover, Maher has filed Exceptions to the I.D. with respect to the erroneous

conclusion regarding the continuing violations at issue. PANYNIJ's present failures to comply

* Regarding reparations, the 1.D. concluded (1) that Maher's claim for reparations accrued on or
before the date Maher signed the lease; and (2) that any overt act by PANYNJ that resulted in
discriminatory lease terms was completed on or before the date Maher signed the lease; and (3)
therefore, that the continuing violation doctrine, as applied by the 1.D., could not apply to
Maher’s claim for reparations. 1.D.. Ex. H at 41, App. 0465 (“the continuing violation rule does
not support Maher’s claim for a reparation award for alleged discrimination in negotiations
leading up to signing Lease EP-249 and the terms of the Lease EP-249 itself”). None of these
conclusions goes 1o the merits of PANYNI's ongoing violations of the Shipping Act nor to the
availability of the cease and desist order remedy.
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with its absolute duties to provide Maher volume discount terms provided to Maersk-APM and
to establish, observe, and enforce just and reasonable regulations and practices with respect to
lease rate terms, plus its ongoing unreasonable refusal to deal with Maher all by their very nature
constitute present, ongoing, and future violations of the Shipping Act warranting a cease and

desist order. See Maher Exept., Ex. J at 15-19, App. 0521-25.

B. PANYNJ Did Not Argue That Maher Failed to Present Evidence

PANYNY’s summary judgment motion with respect to the cease and desist remedy was
about the statute of limitations, not the merits of Maher’s claims. Therefore, PANYNJ neither
argued the merits of Maher’s claims nor that Maher failed to present evidence of ongoing
violations of the Shipping Act. PANYNIJ's Motion for Summary Judgment, Ex. A at 26-28,
App. 0027-29. PANYNJ asserts this “failure to present evidence” argument for the first time in
its appeal. PANYNJ Excpt., Ex. 1 at 9, App. 0489. PANYNIJ’s summary judgment motion
regarding the cease and desist remedy argued simply that the cease and desist claims should be
time-barred if the reparations claims were time barred. PANYNJ’s Motion for Summary
Judgment, Ex. A at 26-28, App. 0027-29 (concluding its motion on the cease and desist claims
that “[i]f summary judgment is granted on Maher’s reparations claims, summary judgment
should be granted on its claim for a cease and desist order as well™).

Because PANYNJ did not argue the merits of Maher’s claims, it did not advance any
allegedly undisputed facts on the issue of past, current, or future violations of the Shipping Act.
See PANYNI's Motion for Summary Judgment, Ex. A at 5-9, App. 0006-10; Id. at 26-28, App.
0027-29; PANYNJ's Stmt. of Material Facts, Ex. C at §§ 1-24, App. 0255-61. To the contrary,
for purposes of its motion. PANYNJ assumed Maher's allegations as true, i.e. that the “lease-

discrimination claims™ arose from “the facial terms of the leases™ that amounted to damages to
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Maher of “approximately $474 million through the 30 year lease period,” Le. from 2000 -- 2030
and necessarily including today. PANYNJ’s Motion for Summary Judgment, Ex. A at 3 n.3,
App. 0004 n.3 (PANYNJ “will assume, solely for purposes of this summary judgment motion”
that Maher’s “lease discrimination . . . claims are colorable™); id. at 5-9, App. 0006-10;
PANYNI’s Stmi, of Material Facts, Ex. C at §9 5-8, App. 0256-57.

PANYNJ’s summary judgment strategy assiduously avoided arguing that any of the
evidence it submitted was for the purpose of disputing PANYNJ’s past, present, and likely future
violations by expressly stipulating for the purposes of the motion that Maher’s complaint
advanced viable claims. PANYNJ’s Motion for Summary Judgment, Ex. A at 3 n.3, App. 0004
n3 (“Although the Port Authority vigorously rejects the notion that Maher’s lease term
discrimination claims have any merit whatsoever, we will assume, solely for the purposes of this
summary judgment motion based on the statute of limitations, that such claims are colorable.”).

Additionally, PANYNI's new assertion that the “undisputed facts demonstrated” that
there are no ongoing violations of the Shipping Act defies PANYNJ's previous argument in its
summary judgment motion. PANYNJ devoted two pages of its motion to disputing “post-lease
violations” previously alleged by Maher. /d. at 24-25, App. 0025-26. Although PANYNIJ’s
argument is conclusory and factually unsupported, having itself disputed facts of alleged “post-
lease” and ongoing violations, PANYNJ cannot be heard to argue that there is no dispute of fact
over ongoing violations. See also Maher's Reply. Ex. B at 17-18. App. 0049-50.

PANYNJ's new assertion that Maher failed to present evidence ignores the strictly
limited statute of limitations grounds for its motion. And since PANYNI failed to present

evidence and argument challenging the merits of Maher's claims. Maher was not obliged to
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submit contrary evidence. Nevertheless, there is ample evidence in the record establishing

ongoing and future PANYNIJ Shipping Act violations.

C. The Record Evidence Establishes PANYNJ’s Ongoing Violations

PANYNIJ erroneously asserted that “Maher failed to present any evidence” of Shipping
Act violations. To the contrary, the record evidence establishes PANYNJ’s ongoing violations.

PANYNJ has an ongoing duty to provide preferential terms in a reasonable, even-handed
manner. Ceres, 29 S.R.R. at 372-73 (the statutory duty is “absolute” to apply rate and volume
concession criteria in an evenhanded manner); Ceres, 27 S.R.R. at 1270-77. The Commission
has explained that the simplest way for a port authority to avoid running afoul of the Shipping
Act when providing differing arrangements is by offering to make those arrangements with other
port users. Agreement No. T-1870, 9 S.R.R. at 398. PANYNJ has failed to fulfill this duty, and
Maher presented ample evidence in opposition to PANYNJ's summary judgment motion
cstablishing that. Maher’s Responding Sumr.. Ex. D at § 24, App. 0279 (Buckley Test.)
(“[Tlhere’s nothing the Port Authority can do about jt.”).

Maher’s complaint alleges ongoing violations and seeks a cease and desist order.®
PANYNJ’s failure to fulfill its absolute duty to make volume discount terms available to Maher
violated and continues to violate the Shipping Act every day that PANYNJ fails to offer Maher
the preferential terms granted to Maersk-APM. Ceres, 29 S.R.R. at 372-73; Ceres, 27 S.R.R. at

1231; Seatrain Gitmo. Inc. v. Puerto Rico Maritime Shipping Aurh.. 18 S.R.R. 1079, 1082

® Maher Complaint. Ex. K at [V.A, App. 0561, and discussion and citations in Maher’s MSJ
Opp., Ex. B at 17 n.13. App. 0049 n.13; see also PANYNJ’s Motion for Summary Judgment, Ex.
A at 26, App. 0027 (“Maher’s complaint also includes a prayer for a cease and desist order” and
“a cease and desist order is not subject to the Shipping Act’s statute of limitations™); see also
PANYNIJ Excpt., Ex. I at 9, App. 0489 (PANYNJ does not dispute that claims seeking cease and
desist orders are not barred by the statute of limitations).
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(A.L.J. 1979) (citing Hanover Shoe, Inc. v. United Shoe Mach. Corp., 392 U.S. 481, 502 (1968)
(recognizing continuing violations for conduct begun decades earlier that continues to violate the
law in the limitations period); Baker v. F & F Inv. Co., 489 F.2d 829, 836 (7th Cir. 1973) (for
conduct in violation of law that continues into a limitations period, a new period began to run
each day as to each day’s damage).
As the evidence in the record establishes:

Maher’s damages include the difference between Maher’s base

rent and APM’s base rent that Maher must pay PANYNJ over the

30 year term of Maher’s lease. This includes the difference

between Maher’s initial base rent of $39,750 per acre and APM’s

base rent of $19,000, plus difference owing to the 2 % annual rent

escalator paid by Maher and not paid by APM. For example,

Maher’s 2008 rent is $45,660 per acre, while APM’s base rent

remains unchanged at $19,000. Thus in 2008 alone Maher must

pay PANYNJ $26,660 more per acre in base rent than APM pays

PANYNJ. Based on this difference the base rent and escalator

differential damages alone incurred by Maher since 2000 total

approximately $86 million. According to the disparate lease terms

of leases EP-248 and EP-249, these damages total approximately

$474 million through the 30 vear lease period based upon the

disparate base rent and escalator.
L.D., Ex. H at 41-42, App. 00463-66 (quoting Maher's Resp. to Port Authority’s First Set of
Interrogatories at 9-10). Therefore, the record evidence shows that PANYNJ’s ongoing
violations cause Maher a minimum injury and damages averaging over $1.3 million a month and
will for the next 20 years. J[d. at 41-44. App. 0465-468 (showing evidence of other
discriminatory lease terms, e.g. higher container throughput requirements, higher finance fee
paid to PANYNJ. higher costs for additional security deposit requirement, and lost profit, etc.)

PANYNIJ contends that the key Maersk-APM lease term—Maersk’s cargo guarantee—

Justifies the difference in lease rate terms. This “port guarantee™ did not go into effect until

2008. But the evidence discovered during belated disclosures by PANYNIJ in February 2011 and
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sought for years by Maher establishes that the “port guarantee” provision is merely a rent
guarantee. See Maher’s Reply, Ex. B at App. A 4, App. 0063. Maher actually provides
PANYNIJ a greater rent guarantee, so the “port guarantee” cannot justify the lease discrimination.
PANYNJ decided in the year 2010 not to enforce the “port guarantes” requirement against
Maersk-APM, its parent, Maersk, Inc., or their affiliated ocean carrier to actually require the
allegedly guaranteed cargo to be provided to the port. See PANYNJ’s Stmt. of Material Facts,
Ex. C at 9 21-23, App. 0260-61; PANYNJ’s Responding Stmt., Ex. E at 1§ 21-23, App. 0390-
95.

This same record evidence also establishes PANYNIJ violations for an ongoing failure to
“establish observe, and enforce just and reasonable regulations and practices.,” 46 U.S.C. §
41103(c) (Shipping Act § 10(d)(1)). In the context of monetary payments, the Commission
considers ““whether the charge levied is reasonably related to the service rendered™ by
“measur[ing] the impact on the payer compared to other payers as well as the relative benefits
received.” NPR. 28 S.R.R. at 1531-32 {quoting Volkswagenwerk, 390 U.S. at 282). In like
circumstances where a port authotity provided preferential lease rate terms to one tenant and
denied the preferential terms to another, the Commission ruled that the evidence established a
violation of Shipping Act § 10(d)(1)). Ceres, 27 S.R.R. at 1275.

Evidence in the record also establishes PANYNJ violations of the Shipping Act because
of PANYNJ's ongoing refusal to deal with Maher with respect to the lease rate terms. For
example, in November 2007. Maher representatives met twice with PANYNJ leaders, including
Port Commerce Director Rick Larrabee and his chief deputy Dennis Lombardi about the
potential “lease-discrimination™ claims. wherein these PANYNI executives both vigorously and

expressly denied that Maher had a Ceres claim against PANYN)J regarding disparate treatment in
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lease terms because “the Maher brothers” had signed EP-249 and there was nothing they could
do. See Maher’s Reply, Ex. B at App. A 2-3, App. 0061-62 (Crane and Buckley Test.); Maher’s
Responding Stmt., Ex. D at § 24, App. 0278-80 (Crane, Buckley, Larrabee Test.). After another
effort at outreach to PANYNJ failed, on January 17, 2008, Maher’s CEO John Buckley wrote to
PANYNJ’s Larrabee and explained that Maher understood that PANYNJ “may be in violation of
the Shipping Act” and Maher requested parity with Maersk-APM, but PANYNIJ rejected
Maher’s proposal. See id.

Port authorities may not unreasonably refuse to deal with port users like Maher, and a
refusal to deal constitutes a continuing violation. Canaveral Port Auth., 29 S.R.R. at 1451
(violation continued after the initial refusal to consider port user’s application); Seatrain, 18
S.R.R. at 1082 (port authority’s refusal to provide berthing access for over two years,
commencing outside the limitations period. constituted a continuing violation). PANYNIJ
repeated refusals to deal with Maher with respect to the “lease-discrimination” claims continue
to this day, are ongoing, and are likely to continue in the future as established by the evidence

and PANYNIJ’s frivolous appeal.

PANYNJ Erroneously Argued That Maher’s Cease and Desist Order Remedy Is
Nothing More Than “Artful Pleading”

PANYNI's erroneously asserted that Maher's cease and desist remedy is “artful pleading
... used to evade a statute of limitations.” PANYNJ Excpt., Ex. I at 10, App. 0490. However,
PANYNI's erroneous assertion fails because the cease and desist remedy is an express statutory
remedy afforded to complainants like Maher by the Shipping Act. and a specific statutory power
provided to the Commission to stop violations. Section 11(b) of the Shipping Act, codified at 46
U.S.C. 41301(c). expressly provides that the Commission can, in response to a complaint, issue

“an appropriate order.” and this includes cease and desist relief. Western Qverseas Trade & Dev.
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Corp. v. ANERA, 26 S.R.R. 1066, 1072 (A.L.J. 1993) (“The authority to issue a cease and desist
order is found in section 11(b) of the Act, 46 U.S.C. App. § 1710(b).”). Under this statutory
authority, the cease and desist remedy is a well-established power of the Commission and not the
product of what PANYNJ erroneously mischaracterized as “artful pleading” by Maher.
Furthermore, the cases cited by PANYNIJ for the proposition that Maher’s request for
cease and desist relief is “artful pleading” support Maher’s request for the cease and desist order
remedy and the Commission’s exercise of this power. All of the cases cited by PANYNJ
concern plaintiffs whose claims were governed by, and time-barred under, a comprehensive
statutory scheme meant to resolve those particular types of claims. Therefore, not surprisingly in
those cases, the court held that the plaintiffs could not then rely on other theories to circumvent
the comprehensive statutory schemes and the respective statutes of limitations. Block v. North
Dakota, ex rel. Bd of Univ. & Sch. Lands, 461 U.S. 273, 286 (where "Congress intended the
[Quiet Title Act] to provide the exclusive means by which adverse claimants could challenge the
United States’ title to real property,” claimants could not bring an officer’s suit not provided for
in the statute to recover disputed lands); Shawnee Trail Conservancy v. U.S. Dep’t of Agric., 222
F.3d 383, 388 (7th Cir. 2000) ("Because we believe that Congress intended for suits that require
resolution of a disputed claim to real property in which the United States claims an interest to be
brought under the [Quiet Title Act],” plaintiff could not challenge Government’s use of land
through a constitutional challenge); Hall v. Dow Corning Corp., 114 F.3d 73, 78 (5th Cir. 1997)
(in diversity case. where Texas law provided that all medical malpractice claims are governed by
a particular heaith care liability statute, court rejected suit against allegedly negligent doctor
under separate fraud theory so as to “guard[} carefully against the erosion of the [statute]”);

Minehan v. United States, 75 Fed. CL. 249, 259-60 (Ct. Fed. Cl. 2007) (where statute provided
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V.

the mechanism for seeking a tax refund from the Government, plaintiff could not seek the same
tax refund under a tort theory); Raymond v. Mobile Oil Corp., 7 F.3d 184, 185 (10th Cir. 1993)
(restyling the claim barred where Age Discrimination in Employment Act (“ADEA™) statute of
limitations applied).

Unlike the cases PANYN]J cited, Maher does not seek to venture outside of the relevant
exclusive statute or to restyle a claim to invoke alternative theories and remedies to avoid the
statute of limitations of a statutory regime. Rather, Maher simply seeks its lawful remedies
under separate and independent statutory provisions of the relevant statute, the Shipping Act.
The statute provides separate and independent remedies—section 11(g) for reparations and
section 11(b) for a cease and desist order—for which the reparations remedy is subject to an
express statute of limitations, but the cease and desist remedy is not. Western Overseas, 26
S.R.R. at 885 n.17. Therefore. the cases PANYNJ cited are inapposite, and resolution of the
reparations remedy on statute of limitations grounds does not dispose of Maher’s cease and

desist order remedy. Maher is engaged in statutory- pleading, not “artful pleading.”

PANYNJ Erroneously Argued That Maher’s Cease and Desist Order Remedy Is
Nothing More Than a Reparations Remedy

Founded on the false premise that Maher’s cease and desist claims do not seek to bar any
ongoing or potential future violations.” PANYNJ erroncously asserts that the claims
“fundamentally seek[] one thing—a reduction in the amount of rent paid to the Port Authority.”
PANYNJ Excpt.. Ex. L at 11, App. 0491. PANYNJ ignores Maher's complaint and cites instead

to an out of context excerpt from an interrogatory response concerning the damages calculation

7 PANYNIJ asserts that “it is beyond reasonable dispute that Maher's request for a cease and
desist order, which does not seek to bar any ongoing illegal lease-term discrimination conduct, is
nothing more nor less than an attempt to recover a portion of its time-barred reparations.”
Exept., Ex. [ at 12, App. 0492.
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established by the Commission in Ceres Terminal® In response to PANYNJ’s interrogatory
about damages, the response provided an estimate of damages if PANYNJ were to continue
violating the Shipping Act for the entire term of the lease. It does not state that Maher seeks only
reparations, nor does it take into consideration the date that a cease and desist order would be
entered—after which recoverable reparations would cease—because the date of any cease and
desist order is not yet known. Maher’s request for the cease and desist order remedy is in the
complaint, not in PANYNJ’s assertions or misleading excerpts from inapposite interrogatory
responses.

Nor does the fact that damages continue to accrue prior to a cease and desist order
support PANYNJ’s contention that the cease and desist claims are reparations claims. Even if
the complaint sought only an order relieving Maher of making payments under the lease
agreement, the claim would still be a cease and desist claim, not a reparations claim. See A/S
Ivarans Rederi v. Comparnhia de Navegacao Lloyd Brasileiro, 23 SR.R. 1543, 1550 (F.M.C.
1986) (complaint seeking an order relieving a party of a contractual obligation to pay money is a

claim for a cease and desist order, not a claim for reparations).

PANYNJ Erroneously Argued That Maher’s Cease and Desist Order Remedy Aims
to “Punish Past Conduct”

PANYNIJ erroneously asserted that Maher's cease-and-desist claim merely “punishfes]

past conduct” of PANYNIJ instead of “prevent{ing] future violations.” PANYNJ Excpt., Ex. | at

¥ Ceres, 29 S.R.R. at 372-74 (“the appropriate measure of damages for a violation of sections
10(b)(11) and (12), where a party has breached a duty to apply its criteria for granting lower rates
in a fair and evenhanded manner. is the difference between the rate that was charged and
collected, and the rate that would have been charged but for the undue preference or prejudice™
and “the appropriate measure of damages for a violation of section 10(d)(1) is the . . . difference
between the rates charged™).
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12, 13, 16, App. 0492, 0493, 0496.° But PANYNJ cites no authority for the proposition that
preventing ongoing and future violations of the Shipping Act somehow “punish[es] past
conduct.” Instead, PANYNJ merely cites to Commission and Federal Trade Commission
authorities for the unremarkable proposition that a cease and desist order does not aim to punish
past conduct. However, none of the cases PANYNIJ cites support its bald assertion that Maher’s
request for the cease and desist order remedy would actually punish past conduct. World Line
Shipping, Inc. v. Saeid B. Maralan (aka Sam Bustani) Order to Show Cause, 29 S.R.R. 384
(A.L.J. 2001) only concerns civil penalties for violation of a cease-and-desist order. Id. at 393.
PANYNIJ Excpt.,, Ex. I at 12-13, App. 0492-93 And Alex Parsinia d/b/a Pac. Int’l Shipping &
Cargo Exp., 27 S.R.R. 1335 (A.L.J. 1997) and Portman Sq. Ltd. — Possible Violations of Section
10¢a)(1) of the Shipping Act of 1984, 28 S.R.R. 80 (A.L.J. 1998) do not support PANYNJ’s ill-
conceived argument. PANYNJ Excpt.. Ex. [ at 12 n.6, App. 0492. Neither case addressed
ongoing violations of the Shipping Act. They merely reflect the unexceptional proposition that
cease and desist orders are warranted not only in the case of ongoing violations, as alleged by
Maher in this case, but also to protect the public.

Without Commission authority to support its erroneous assertion, PANYNJ cites a string
of inapposite Federal Trade Commission ("FTC") cases. PANYNJ Excpt., Ex. I at 13 n.7, 16,
App. 0493 n.7, 0496. But these cases lend no support to PANYNIJ's argument about Maher’s
request for the cease and desist order remedy. and merely stand for the unremarkable proposition
discussed above that the purpose of a cease and desist order is to stop ongoing violations and
restrain potential future violations—which is Maher’s point—and for which there is ample

Commission authority.

% “A cease and desist order in this case would merely punish the Port Authority for past conduct
allegedly committed long ago. rather than restrain future violations.”
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VIIL

PANYNJ Erroneously Argues That Maher’s “Equitable Remedy” Should Be
Dismissed Because Maher’s “Legal” Remedy Was Dismissed by the LD.

In support of its position that the Commission should limit the cease and desist remedy to
the three-year limitations period applicable to reparations claims under the Shipping Act,
PANYNJ erroneously cites to four cases for the sweeping but inapposite proposition that once a
legal remedy expires pursuant to a statute of limitations, any equitable remedy is also barred.
PANYNIJ Excpt., Ex. I at 14, App. 0494. These cases are neither applicable to the Shipping Act,
nor in any event, do they establish PANYNJ’s overbroad proposition.

The Commission has explained that when a party seeks to argue for the application of
outside statutes or cases to be applied to the Shipping Act, that party must first explain why such
non-Shipping Act jurisprudence should be adopted. See Inler Fish, 29 SR.R. at 313
(Commission underscoring the essential analytical step “to illustrate why the particular cases . . .
cite[d] are consistent with or relevant to the Shipping Act.”). PANYNJ failed to satisfy this
threshold requirement and provided no analysis whatsoever justifying why the cases and the
peculiar underlying statutes addressed in those cases are “consistent with or relevant to the
Shipping Act.” Id.

The disparate cases cited by PANYNJ include a civil rights employment claim by a
former employee against his employer under the Civil Rights Act of 1871 (42 U.S.C. § 1983); a
banking shareholder liability claim under the Federal Reserve Act (12 U.S.C §§ 63-64; repealed
by Pub. L. 86-230, § 7. Sept. 8. 1959): a claim under section 16 of the Farm Loan Act of 1916
(12 U.S.C. § 812); and suits for declaratory relief under the Declaratory Judgment Act, 28 U.S.C.
§ 2201, for violations of the Securities Exchange Act of 1934 (15 U.S.C. § 78¢cc(b)) and
Pennsylvania law. None of the cases cited are Shipping Act cases or even tangentially related to

the Shipping Act or circumstances akin to this proceeding.
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The cases concern courts exercising “equity” jurisdiction and in some instances involving
“concurrent” jurisdiction. But the Commission is not a court exercising “equity” jurisdiction,
nor does this proceeding present a circumstance of “concurrent™ jurisdiction. The cease and
desist order remedy afforded to a complainant like Maher and invested in the Commission
constitutes an independent statutory remedy for a complainant and an enforcement power of an
independent regulatory agency under the Shipping Act that is separate and apart from the
statute’s reparations remedy. Western Overseas, 26 S.R.R. at 885 n.17 (“The authority to issue a
cease and desist order is found in section 11(b) of the Act.”); Inlet Fish, 29 S.R.R.at 313 (“[Tlhe
Commission notes that the three-year statute of limitations [§ 11{g)] does not apply to complaints
seeking nonreparation orders.”).

The statutes and circumstances at issue in the cases PANYNIJ cited also bear no relevance
to the Shipping Act’s specific regulatory purpose of continuing agency oversight to prohibit
violations of the Shipping Act. See Volkswagemverk, 390 U.S. at 271, 274, 276 n.21 (purpose of
the Shipping Act is to “subject to the scrutiny of a specialized government agency the myriad of
restrictive agreements in the maritime industry:™ because the Shipping Act permits some conduct
that would otherwise be barred by antitrust law, “[t]he condition upon which such authority is
granted is that the agency entrusted with the duty to protect the public interest scrutinize the
agreement[s]").

PANYNJ cited Russell v. Todd, 309 U.S. 280, 289 (1940), as the foundation for its
purported proposition that “when the jurisdiction of the federal court is concurrent with that of
law, or the suit is brought in aid of a legal right. equity will withhold its remedy if the legal right
is barred by the local statute of limitations.” PANYNJ Excpt., Ex. L at 14. App. 0494. However,

PANYNFs reliance on Russell is wholly misplaced because the decision contradicts the
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sweeping proposition PANYNJ proftered. The question before the Supreme Court was “whether
the court below correctly held that the doctrine of laches and not the three-year statute of
limitations is controlling.” Russell, 309 U.S. at 290. The Court determined that plaintiffs’ claim
was exclusively in equity and nof concurrent with any legal claim, thereby contradicting
PANYNJ’s position. Id.

In the same vein, PANYNIJ cited to Cope v. Anderson, 331 U.S. 461, 463 (1947).
PANYNJ Excpt., Ex. I at 14, App. 0494. The language PANYNJ cited from Cope merely
repeats the same irrelevant overbroad proposition where jurisdiction is “concurrent.” It neither
analyzes nor applies the proposition in any way that would render it relevant here. The issue
before the Supreme Court was simply which state’s statute of limitations applied via operation of
the Ohio and Pennsylvania state statutes of limitations, which in turn each “borrowed” the
statutes of limitations from other states where the respective cause of action arose. Id. at 463-67.
The Court concluded that the “cause of action™ arose in Kentucky and applied that state’s statue
of limitations. Id. at 467-68. The decision is irrelevant to this proceeding.

PANYNJ also cited Williams v. Walsh, 558 F.2d 667 (2d Cir. 1977), for its proposition.
PANYNIJ Excpt., Ex. | at 14, App. 0494, Williams involved constitutional torts pursuant to the
Civil Rights Act of 1871 (42 U.S.C. § 1983) seeking damages and reinstatement. The court
simply invoked decisional authority from other section 1983 cases and applied Connecticut’s tort
statue of limitations to bar the plaintiff's equitable claim for reinstatement. Williams, 558 F.2d at
671-73. But these cases only apply to circumstances where legal and equitable jurisdiction is
“concurrent.” fd. Therefore. Williams and the cases it relies on are inapposite to the issue

presented here.
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Finally, PANYN]J cited Algrant v. Evergreen Valley Nurseries, 126 F.3d 178 (3d Cir.
1997), in support of its inapplicable and overbroad proposition. PANYNJ Excpt., Ex. [ at 14,
App. 0494. Algrant addressed actions pursuant to the Declaratory Judgment Act, 28 US.C. §
2201, Pub. L. No. 80-773, 64 Stat. 964 (1948), §29(b) of the Securities Exchange Act, and state
law. Id. at 180-81. The court explained that § 29(b) of the Securities Exchange Act expressly
provided a limitations period for “an action pursuant to that section” and that, in an action for
declaratory relief, the rule required application of “the statute of limitations from the corollary
action . ...” Id Therefore, it is not surprising that the court barred plaintiffs’ declaratory relief
claim pursuant to the Declaratory Judgment Act on the grounds that the Declaratory Judgment
Act complaint had been filed beyond the statute of limitations provided by § 29(b) of the
Securities Exchange Act. Plaintiffs® other claims likewise sought declaratory relief under other
statues, the Pennsylvania Securities Act, the Pennsylvania Unfair Trade Practices and Consumer
Protection Law, and Pennsylvania common law. Id. at 185-88. Likewise, the court ruled that
these claims were time-barred, explaining that “{o]therwise the statute of limitations can be
circumvented merely by *[d]raping their claim in the raiment of the Declaratory Judgment Act.””
Id. at 185 (citing Gilbert v. City of Cambridge, 923 F.2d 51, 58 (Ist Cir. 1991)). Maher has not
sought to extend a corollary statutory limitations period by draping it “in the raiment of the
Declaratory Judgment Act” as the plaintiffs did in Algrans.

By employing these cases for such an inapposite sweeping proposition, PANYNJ has
misdirected the Commission. doing it a manifest disservice. As the Shipping Act and
Commission jurisprudence expressly establish, the reparations and cease and desist order
remedies are not “concurrent” such that the latter depends on the former. Therefore, PANYNY's

argument in this respect is frivolous and should be rejected.
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VIIL PANYNJ Failed to Show Prejudice from the Passage of Time

PANYNJ mentions merely in passing that the policies underlying the statute of
limitations—preventing prejudice to defendants due to failing memories, lost evidence, and
missing witnesses—support its position that the cease and desist remedy should be barred. But
PANYNIJ forfeited this potential argument by not supporting a potential claim of prejudice with
any evidence. PANYNJ Excpt., Ex. [ at 16, App. 0496. PANYNIJ did not advance this argument
in its Motion for Summary Judgment, and belatedly merely suggests it for the first time in its
Exceptions. But in both submissions, PANYNIJ failed to present any evidence or argument
showing acfual prejudice. Moreover, even if the Commission does consider the policies
underlying the statute of limitations for reparations, which is inapposite to the cease and desist
order remedy, the evidence shows that PANYNJ has not been prejudiced by the passage of time.
To the contrary, the ample discovery process has established that fading memory, lost evidence,
and missing witnesses are not factors in this proceeding. PANYNIJ’s mere passing reference to

“inevitable” prejudice therefore does not support its position.

A. PANYNJ Waived Any Potential Prejudice Argument

Nowhere in its Motion for Summary Judgment did PANYNJ present evidence and
argument that it was acrually prejudiced in defending Maher’s claims because of the passage of
time. In its Exceptions, PANYNJ offers only a passing reference at the end of its submission in
the form of a vague and unsupported assumption. By only making a cursory reference and
failing to present any evidence and argument to support the mere suggestion, PANYNJ waived
any potential argument on this basis. Humphries v. CBOCS West, Inc., 474 F.3d 387, 407 (7th
Cir. 2007), aff'd 553 U.S. 442 (2008) (plaintiff “waived (forfeited would be the better term) his

discrimination claim by devoting only a skeletal argument™ to the issue in connection with
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summary judgment motion) (parenthetical in original); Design Strategy, Inc. v. Davis, 469 F.3d
284, 300 (2d Cir. 2006) (declining to consider argument since “[i]ssues not sufficiently argued in
the briefs are considered waived™); Greenwood v. F.A.4., 28 F.3d 971, 977 (9th Cir. 1994) (“We
review only issues which are argued specifically and distinctly in a party’s opening brief. We
will not manufacture arguments for an appellant, and a bare assertion does not preserve a claim,
particularly when, as here, a host of other issues are presented for review.”) (citation omitted).
When seeking summary judgment, the moving party must show that “there is no genuine
dispute as to any material fact and the movant is entitled to judgment as a matter of law.” FRCP
56(a). In establishing a fact for which there is no material dispute,
A party asserting that a fact cannot be or is genuinely disputed must support the
assertion by: (A) citing to particular parts of materials in the record, ... or (B)
showing that the materials cited do not establish the absence or presence of a
genuine dispute, or that an adverse party cannot produce admissible evidence to
support the fact,
FRCP 56(c)(1). This process contemplates the moving party presenting some form of evidence
to support its factual contentions, and summary judgment is barred where the moving party does
not present any valid evidence is support of its position. Adickes v. S.H. Kress & Co., 398 U.S.
144, 156-57. 160 (1970) (*[W]here the evidentiary matter in support of the motion does not
establish the absence of a genuine issue, summary judgment must be denied even if no opposing
evidentiary matter is presented.”)
Here, PANYNI has failed to present any evidence in support of a potential argument that
it was prejudiced by the passage of time. The summary judgment process requires the moving

party to support its position with evidence, and its complete failure to do so precludes PANYNJ

from relying on this argument as a basis for summary judgment.
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B. PANYNJ Has Not Been Prejudiced

The uncontroverted evidence presented by Maher in its reply to PANYNJ’s summary
Jjudgment motion establishes that none of the underlying concerns supporting the policy for
statutes of [imitations is implicated here. Discovery is nearly complete, with millions of pages of
documents produced and deposition testimony taken from 39 witnesses (including depositions
from Dkt. No. 07-01). Complainant’s Rule 201 Report, at 2-3, n.2, n.3, Dkt. No. 08-03 (May 16,
2011). This evidence establishes a clear record of PANYNJ’s unlawful discrimination in
violation of the Shipping Act. See Maher’s Reply, Ex. B at 3-9, App. 0062-68; Maher’s
Responding Stmt., Ex. D at § 21-24, App. 273-80.

Additionally, notwithstanding PANYNJ’s desperate attempts to frame the “lease
discrimination” claims in this proceeding as simply involving events that occurred before
October 2000, Maher has presented evidence establishing that key events giving rise to Maher’s
complaint only occurred more recently: (1) PANYNJ enforced an unlawful indemnity
requirement on Maher in lawsuits PANYNI filed in 2007 and 2008; (2) Maher repeatedly sought
lease-rate parity from PANYNI in the years 2007 and 2008 only to be refused; and (3) PANYNIJ
only confessed in February 2011 during discovery that during 2010 PANYNJ transformed the
Maersk-APM **port guarantee™ (which in all events only went into effect in the year 2008) into a
mere rent guarantee. Therefore, since these “lease discrimination™ claim events all occurred
within three years before Maher filed its complaint in this proceeding on June 3, 2008 or
thereafter, the statue of limitations policies which PANYNJ mentions are unavailing.

Additionally. with respect to documentary evidence in this proceeding, PANYNIJ has
previously disclaimed any prejudice because of missing documents. When Maher sought
production of backup tapes containing electronically stored information, PANYNJ vigorously

objected, asserting that there was no “information that was absent from the Port Authority’s
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document production that seems likely to have existed at one time.” PANYNJ’s Opposition to
Maher’s Motion to Compel Production of Evidence on Certain Backup Tapes, at 24, PANYNJ
referred to Maher’s suggestion that the backup tapes might contain evidence which was
otherwise lost or unavailable as “idle speculation,” “groundless,” “rank speculation,” and
“conjecture.” /d. at 1, 4, 5. In ultimately accepting PANYNJ’s claims as to the completeness of
its production, the Presiding Officer recognized only one single document which appears to have
gone missing (a document whose absence prejudices Maher, not PANYNJ), and noted that as for
that one document, draft versions are available and the information contained in the document is
available from other sources. Memorandum and Order on Maher’s Motion to Compel
Production of Information on Backup Tapes, at 20. Indeed, in light of PANYNJ’s
representations, the Presiding Officer stated with respect to whether there might exist other
missing or lost documents on the backup tapes: “I do not believe that it is likely.” Id. at 21. In
these circumstances, where PANYNIJ has previously represented that there is nothing material
missing from its documentary record of the events at issue, it cannot now be heard to hint at
“inevitable” prejudice from unspecified “lost evidence.”

Contrary to PANYNIJ's suggestion, the policies underlying the statute of limitations are
least compelling under these circumstances and do not favor PANYNJ's motion to extend the
statute of limitations for reparations to bar Maher's cease and desist remedy and the
Commission’s power to stop violations of the Shipping Act. The Commission recognizes that

Statutes of limitation find their justification in necessity and convenience rather

than in logic. They represent expedients, rather than principles. They are

practical and pragmatic devices to spare the courts from litigation of stale claims,

and the citizen from being put to his defense after memories have faded, witnesses
have died or disappeared. and evidence has been lost.
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A & A Int’l v. Kawasaki Kisen Kaisha, Ltd., 23 S.R.R. 1174, 1175 (F.M.C. 1986) (quoting Chase
Securities Corp. v. Donaldson, 325 U.S, 304, 314 (1945)).

Where a proceeding such as this one does not implicate these principles, particularly in
situations where a defendant has shown no actual prejudice due to the passage of time, statutes of
limitations are least useful to the pursuit of justice, and courts are more willing to find exceptions
to their harsh dictate. Seattle Audubon Soc'y v. Robertson, 931 F.2d 590, 597 (9th Cir. 1991)
(“This is certainly not . . . a stale claim. Memories have not faded. Witnesses have not
disappeared. Documents are accessible.”); Davis v. Egbert, 2010 WL 99113, *4 (D.N.J. Jan. 6,
2010) (rejecting statute of limitations bar where “no apparent prejudice™); Paden v. Testor Corp.,
2004 WL 2491633, *2 (N.D. IIl. Nov. 2, 2004) (granting extension of statute of limitations
because “[d]efendant’s vague assertion about potential faded memories does not demonstrate

actual prejudice.”).

CONCLUSION

For the foregoing reasons, PANYNJ’S Exceptions should be rejected as frivolous.
Congress did not establish the Commission to immunize Shipping Act violators. Rather, as the
Supreme Court has explained, Congress established the Commission as the “specialized
government agency . . . entrusted with the duty to protect the public interest™ by prohibiting such
violations. Volkswagenwerk Aktiengeselischat v. Fed. Mar. Comm’n, 390 U.S. 261, 271, 274,

n.21, 276 (1968).
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BEFORE THE
FEDERAL MARITIME COMMISSION

Dacket No. 08-03

MAHER TERMINALS, LLC
COMPLAINANT
v.
THE PORT AUTHORITY OF NEW YORK AND NEW JERSEY

RESPONDENT

THE PORT AUTHORITY OF NEW YORK AND
NEW JERSEY’S MOTION FOR SUMMARY JUDGMENT OF MAHER
TERMINALS, LLC’S LEASE-TERM DISCRIMINATION CLAIMS
Respondent, The Port Authority of New York and New Jersey (the “Port

Authority™), pursuant to sections 502.63 and 502.73 of the Federal Maritime Commission
Rules of Practice and Procedure (the “Commission Rules™), moves the Federal Maritime
Commission (“FMC”) for summary judgment with respect to Maher Terminals, LLC’s
(“Maher”) claims of Shipping Act violations based on supposed unreasonable
discrimination in lease terms, on the ground that all such claims are barred by the

Shipping Act’s three-year statute of limnitations.

PRELIMINARY STATEMENT

The Shipping Act’s statute of limitations for claims seeking reparations is
three years. See 46 U.S.C. § 41301(a). It is well settled that this three-year period begins

to run upon the later of when the cause of action accrued or when the complainant first




discovered (i.e., knew or should have known) that it had a cause of action. See Inlet Fish
Producers, Inc. v. Sea-Land Serv., Inc., 29 SR.R. 306, 314 (FMC 2001).

The central claim of Maher’s Complaint is that its lease agreement with
the Port Authority, Lease No. EP-249 (the “Maher Lease™), 08PA00001884, attached to
the Levine Declaration as Ex. A, entered into as of October 1, 2000, was unreasonably
discriminatory in that, according to Maher, it provided less favorable terms in several
specified respects than the lease agreement between the Port Authority and Maersk
Container Service Company, Inc., EP-248 (the “Maersk Lease™), 08PA00020315,
attached to the Levine Declaration as Ex. B, that was entered into as of January 6, 2000.
See Maher’s Complaint at 3, attached to the Levine Declaration as Ex.C.2 Throughout
the course of this litigation, Maher has repeatedly asserted that its lease-term
discrimination claims are based squarely on the facial terms of the leases that were signed
in 2000, and not upon any conduct that occurred in the years that followed. See, e.g.,
Maher’s Reply in Opp’n to Respondent’s Mot. to Compel Produc. from Complainant &
Mot. for Protective Order, Oct. 9, 2008, at 3, attached to the Levine Declaration as Ex. D

(denying that it was seeking “additional” damages beyond those allegedly created by the

! Maersk Container Service Company, Iric is now known as APM Terminals North America, LLC
(“APMT™).

2 This motion does not seek summary judgment with respect to any non-lease term claims
asserted by Maher, such as that the Port Authority has “refused to deal” with Maher, inasmuch as
any such claim appears to be based upon alleged actions by the Port Authority during 2007 and
2008, i.e., within the three-year limitations period. While any such claims are wholly without
factual or legal merit, the Port Authority does not seek their dismssal on summary judgment at
this ttme.

US_ACTIVE.\3640911105168050.0013 2




facial disparities in the lease terms). The undisputed facts® establish that Maher knew or
should have known about all of the lease terms at issue by the time it executed its lease in
2000. For example, the Maersk lease had been publicly filed with the FMC in August
2000, before Maher executed its lease in October 2000. Yet this action was not filed until
more than seven-and-a-half years later, on June 2, 2008. Accordingly, Maher’s claims
both accrued and were “discovered” much more than three years before Maher

comunenced this action.

Statutes of limitations serve the dual purposes of repose and the
prevention of problems associated with stale claims. They “represent a pervasive
legislative judgment that it is unjust to fail to put the adversary on notice to defend within
a specified period of time and that the right to be free of stale claims in time comes to
prevail over the right to prosecute them.” United States v. Kubrick, 444 U.S. 111, 117
(1979) (citations omitted). To hold that claims based on assertedly discriminatory Jease
provisions need not be brought within three years of the leases’ execution, and that they
can instead be brought within three years of any performance thereunder, would render
the Shipping Act’s statute of limitations meaningless. In the context of the thirty-year
leases at issue here, Maher would effectively be arguing that it could bring its claims as
late as thirty-three years after the lease signing, rather than within the three-year period
provided for in the statute. The notion that a party could wait to challenge asserted acts

of discrimination that had been completed decades earlier -- many years after important

> Although the Port Authority vigorously rejects the notion that Maher’s lease term discrimination
claims have any merit whatsoever, we will assume, solely for purposes of this summary judgment
motion based on the statute of limitations, that such claims are colorable.
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fact witnesses may have died, retired or simply forgotten what happened and why --
would totally undermine the purposes of the statute of limitations, i.e., repose and

preventing the litigation of stale claims.

Nor is there any reason for the Commission to deviate from a
straightforward application of the statute. To the contrary, there is every reason to apply
the statute of limitations as written in the usual way. Maher deliberately chose to enter
into its lease with its eyes wide open to the differences between the terms of its own and
the Maersk Lease. It then proceeded to operate prosperously under its lease for six-and-a-
half years without bringing suit before its owners — the Maher brothers — sold the
company to RREEF Infrastructure (“RREEF”), a private equity investor, for over one
billion doliars. See PA Consent to Transfer of Ownership to RREEF, Supplement No. 1
to EP-249, 08PA01456019, June 29, 2007, attached to the Levine Declaration as Ex. E;
see also Mosca Dep. 94:4-94:6, June 11, 2008, attached to the Levine Declaration as Ex.
F. It was only after the new owners took over the terminal and saddled the business with
ahigh level of debt that Maher suddenly decided to challenge the lease terms that bad
been fixed -- and known to Maher-- many vyears earlier. See Mosca Dep. 108:10-110:11,
June 11, 2008, Levine Decl. Ex. F. But nothing had changed. It is perfectly obvious that
Maher’s lease discrimination claims are based squarely upon the original terms of these
very same leases. See, e.g., Complainant’s Scheduling Report, July 23, 2008 at 5,
attached to the Levine Declaration as Ex. G (admitting that it “is apparent from Maher’s
complaint and the plain language of the leases themselves, the iease terms of the two
leases are manifestly different to Maher’s prejudice and APM’s preference”). There is no

reason to reward these new owners by distorting the Shipping Act’s three-year statute of
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limitations beyond recognition. Inasmuch as it is well settled that where, as here, there
are no new violative acts by the respondent within the limitations period, and where the
complainant is relying solely upon the lingering effects of agreed-upon terms of a

contract entered into prior to the limitations period, the claim is clearly time-barred.

Nor can Maher evade the bar of the statute of limitations by purporting to
seek a cease and desist order based upon these same lease-term discrimination claims.
The lease pro';risions themselves do not amount to ongoing conduct and there is therefore
no unlawful conduct from which the Port Authority could be ordered to cease and desist.
To the contrary, were the FMC to issue a cease and desist order to rewrite Maher’s lease,
as Maher requests, it would simply be granting Maher indirectly what the statute of
limitations prevents it from obtaining directly, i.e., the economic equivalent of a portion
of its time-barred reparations claims. Accordingly, to the extent that Maher’s reparations
claims are barred, the cease and desist claim based upon the same assertedly
discriminatory lease terms should be disrmssed as well.

STATEMENT OF UNDISPUTED FACTS

The Maersk Lease was executed as of January 6, 2000, and was publicly
filed with the FMC ;S FMC Agreement No. 201106, date-stamped August 2, 2000. See
Maersk Lease, 08PA00020315, Levine Decl. Ex. B. As Maher has admitted, the Maersk
Lease became publicly available upon its filing with the FMC. See Maher’s Resp. to Port
Authority’s First Set of Interrogs., at 6, Aug. 29, 2008, attached to the Levine Declaration
as Ex. H (*[T]he terms of this agreement are publicly available, the subject of media

coverage, and therefore, likely are widely known by many persons.”). Maher signed its
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lease as of October 1, 2000, i.e., after the public filing of the Maersk Lease. See Maher
Lease, 08PACG0001884, Levine Decl. Ex. A.

The essence of Maher’s lease-term discrimination claims is that the Maher
Lease provides for differing rental and financing rates and differing investment,
throughput, first point of rest for automobiles, and security deposit requirements as
compared with the Maexrsk Lease. Maher’s Complaint at IV.B, Levine Decl. Ex. C. As
noted, it is undisputed that all of the Maersk lease terms had been publicly filed and thus
available to Maher before it signed its own lease in October 2000.

Indeed, not only is it undisputed that Maher should have known of the
Maersk Lease terms at the time it signed its own lease, but it is beyond dispute that
Mazher had actual knowledge of all of the individual lease differences it complains of in
this action for far longer than the three years prior to the filing of the Complaint on June
2, 2008. Thus, Maher admits that it “learned of PANYNI’s preference of APM
Terminals North America, Inc. (“APM”) during negotiation of EP-249.” Maher’s Resp.
to Port Authority’s First Set of Interrogs., at 4-5, Aug. 29, 2008, Levine Decl. Ex. H.
Brian Maher, Chairman and Chief Executive Officer of Maher at the time of the Maher
Lease negotiations, admitted that Maher was on notice of the Maersk Lease terms from
the date the Maersk Lease was publicly filed, and that, before signing the Maher Lease,
he and Maher “certainly knew that Maersk had lower rates than we did.” Brian Maber
Dep. 194:10-195:4, 287:12-19, June 9, 2008, attached to the Levine Declaration as Ex. 1.

Similarly, Randall Mosca, Maher’s former Chief Financial Officer, who
was part of the core team in the Maher Lease negotiations, confirmed that Maher was

aware of the Maersk Lease terms when it negotiated the Maher Lease: “{w]e were aware
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of the financial terms in the Maersk lease, which were considerably less than, on a base-
rent basis, the Maher proposed lease arrangement.” Mosca Dep. 34:7-35:5, 155:1-16,
June 11, 2008, Levine Decl. Ex. F. Mosca testified further tha‘t Maher had even
performed a financial analysis to compare the base annual rental rate of the Maersk Lease
with the Maher Lease. Jd, at 172:15 —20. And, when Maher decided to sign the lease,
Mosca testified that “Maher knew the differential between the Maersk and the Maher
lease. It was considerable.” Id. at 169:15 —-170:10.

In August of 2001, almost seven years prior to the filing of the Complaint,
an internal Maher memorandum was sent to Maher’s top management, including Brian
and Basil Mzher and Mr. Mosca, analyzing and spelling out the differences between the
Maher and Maersk Leases in detail. See Memorandum from M. Davis to R.P. Mosca
Regarding Maersk Lease, Aug. 1, 2001, MT005220-5224, attached to the Levine
Declaration as Ex. J. The memorandum specifically compared the Maersk lease terms to
the Maher lease terms, including the per acre annual charges, the infrastructure financing
terms, and the security deposit requirement. See id. at MT005220. The memorandum
also identifies and analyzes other differences that figure in Maher's current claims, i.e.
the differing investment requirements and differing volume/throughput guarantees. See
id. at MT005220-5222.* Accordingly, Maher’s own internal documents prove that it
knew the basis of its lease-term discrimination claims more than three years prior to the

commencement of this proceeding.

* To the extent that there are differences in the leases which are not mentioned in the Davis
memorandum, such as the first point of rest term in the Maher Lease, the failure to mention any
such differences is indicative only of their lack of importance, not of any lack of knowledge on
Maher’s part. Maher clearly had to have had possession of a copy of the Maersk Lease in August
of 2001 in order to perform the detailed analysis reflected in the memorandum.
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The Maher Lease was negotiated by Brian and Basil Maher, and signed by
Brian Maher. See Maher Lease, at 08PA00001998, Levine Decl. Ex. A (signed by Brian
Maher); Brian Maher Dep. 27:11-17, June 9, 2008, Levine Decl. Ex. 1. Brian Maher ran
Maher’s business for thirty years prior to the lease’s execution, and continued to operate
the business for some six-and-a-half years thereafter. See Brian Maher Dep. 12:22-14:5,
June 9, 2008, Levine Decl. Ex. I. In mid-2007, the Maher brothers sold the Maher
business to RREEF, which saddled Maher with a high level of debt in conjunction with
the purchase. See Mosca Dep. 108:10-110:11, June 11, 2008, Levine Decl. Ex. F.

Maher’s new owners filed the Complaint instituting this action on June 2,
2008, more than seven-and-a-half years after Maher executed its Lease. Since bringing
this claim, Maher’s new owners have repeatedly admitted that their lease-term
discrimination claims are based squarely on the facial terms of the two leases agreed to
more than seven-and-a-half years before. Maher’s own Complaint acknowledges that it
is based upon a direct comparison of the Maher Lease with the Maersk Lease, which
supposedly shows that the latter provides “unduly and unreasonably more favorable lease
terms.” Maher’s Complaint at IV. B., Levine Decl. Ex. C. Indeed, Maher admits that
“It]he terms of leases EP-248 and EP-249, on their face, show the inequity of treatment
as between Maher and APM and these are set forth in the complaint which is
incorporated by reference.” Maher’s Resp. to Second Set of Interrogs., at 4, Aug. 29,
2008, attached to the Levine Declaration as Ex. K; see also Complainant’s Scheduling
Report, July 23, 2008 at 5, Levine Decl. Ex. G (admitting that it “is apparent from
Maher’s complaint and the plain language of the leases themselves, the lease terms of the

two leases are manifestly different to Maher’s prejudice and APM’s preference”);
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Maher’s Resp. to Port Authority’s First Set of Interrogs., Aug. 29, 2008, at 10, Levine
Decl. Ex. H (stating that Maher’s damages “are contained in the disparate terms of leases
EP-248 and EP-249").

Furthermore, Maher has admitted that its ¢claims for reparations arising
from its lease-term discrimination allegations were fixed at the time ifs lease was signed.
See Maher’s Reply in Opp’n to Respondent®s Mot. to Compel Produc. from Complainant
& Mot. for Protective Order, Oct. 9, 2008, at 3, Levine Decl. Ex. D (denying that it was
seeking “additional” damages beyond those allegedly created by the facial disparities in
the lease terms); Maher’s Complaint at V1. A, Levine Decl. Ex. C (alleging that Maher is
entitled to “millions of dollars” due to “higher rents, costs, and other undue and
unreasonable payments and obligations to [the Port Authority] not required of APMT");
Mabher’s Resp. to Port Authority’s First Set of Interrogs., at 10, dated Aug. 29, 2008,
Levine Decl. Ex. H {claiming damages based on the disparities in the lease terms for the
entire period of the lease, calculated to be “approximately $474 million through the 30
year lease period”). Maher’s Complaint does not allege that the Port Authority undertook
any new or independent acts with respect to such allegedly discriminatory lease terms at
any time after 2000, i.e., during the more than seven-and-a-half years prior to filing this

action.’

> The only actions alleged to have taken place during the limitations period concern Maher’s
“refusal to deal” claim, as to which the Port Authority does not seek dismissal at this time. See n.
2, supra.
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ARGUMENT

I. Legal Standard Governing a Motion for Summary Judgment

The Commission Rules do not specifically address motions for summary
judgment. When there is no specific Commission Rule, the FMC applies the Federal
Rules of Civil Procedure “to the extent that they are consistent with sound administrative
practice.” 46 C.F.R. § 502.12.

Rule 56 of the Federal Rules of Civil Procedure governs motions for
summary judgment. When there is “no genuine dispute as to any material fact,” the
moving party is entitled to judgment as a matter of law. Fed. R. Civ. P. 56(a)%; see
Carolina Marine Handling, Inc. v. §.C. State Ports Auth., 30 SR.R. 1017, 1036 (FMC
2006). Material facts are “facts that might affect the outcome of the suit under the
govemning law . . . . Factual disputes that are irrelevant or unnecessary will not be
counted.” Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986). Rule 56 applies
equally to both claiming and defending parties, allowing either to seek summary
Judgment on all or part of the claim. Fed. R. Civ. P. 56(a). The moving party bears the
initial burden of showing, based upon the materials in the record, that there is no genuine
dispute as to any materjal fact. See Fed. R. Civ. P. 56(c); see Celotex Corp. v. Catreit,
477U.8.317, 323 (1986). The burden then shifis to the non-moving party to come
forward with evidence demonstrating that there is a genuine dispute of material fact that

can be resolved only at trial. Celotex, 477 U.S. at 324. Where the undisputed facts show

® Federal Rule 56 was amended effective December 1, 2010. The rule was amended "to improve
the procedures for presenting and deciding summary-judgment motions and to make the
procedures more consistent with those already used in many courts. The standard for granting
summary judgment remains unchanged." Committee Notes on 2010 Amendments.
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that a claim is barred by the statute of limitations, summary judgment for the defendant is
appropriately granted. See, e.g., Hancockv. HomEg Servicing Corp., 526 F.3d 785 (D.C.
Cir. 2008); Colbert v. Poiter, 471 F.3d 158 (D.C. Cir. 2006).

I1. Maher’s Claims for Reparations are Barred by the Statute of Limitations

A. Legal Standards Governing The Statute of Limitations
1. The statute of limitations begins to run when a cause of action
accrues, i.e., npon the commission of a violation of the
Shipping Act that causes injury to the complainant
Section 11(g) of the Shipping Act provides that a complainant must seek
reparations “within 3 years aft'er the claim accrues.” 46 U.S.C. § 41301(a). Such a statute
of limitations serves the dual purposes of repose and the prevention of problems
associated with the litigation of stale claims. See, e.g., Kubrick, 444 U.S. at 117 (Statutes
of limitations “represent a pervasive legislative judgment that it is unjust 1o fail to put the
adversary on notice to defend within a specified period of time and that the right to be
free of stale claims in time comes to prevail over the right to prosecute them”) (citations
omitted); see also Western Overseas Trade & Dev. Corp. v. Asia N. Am. Eastbound Rate
Agreement, 26 SR.R. 651, 659 (ALJ 1992) (“The objective of statutes of limitations is to
prevent stale claims of which the defendant had no prior notice and the facts and merits
of which become less susceptible of determination due to the fading of memories and loss
of records and evidence.”). Statutes of limitations also protect broader systemic goals,
such as facilitating the administration of claims and promoting judicial efficiency. John
R. Sand & Gravel Co. v. United States., 552 1J.8. 130, 133 {2008). Statutes of himitations

“are not to be disregarded by courts out of a vague sympathy for particular litigants.”

Baldwin County Welcome Ctr. v. Brown, 466 U.S. 147, 152 (1984). On the contrary,
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conscientious adherence to statutes of limitations is “the best guarantee of evenhanded

administration of the law.” Mohasco Corp. v. Silver, 447 U.S. 807, 826 (1980).

The policies behind the statute of limitations provide the basis for the
general rule that a cause of action accrues at the time when an assertedly violative act
first results in the claimant’s injury. See, e.g., W. Overseas Trade & Dev. Corp., 26
S.R.R. at 659 (application of statute of limitations should be determined ““in light of the
general purposes of the statute and of its other provisions, and with due regard to those
practical ends which are to be served by any limitation of the time within which an action
must be brought’™) (quoting Crown Coat Front Co. v. United States, 386 U.S. 503, 517
{1967)). In analyzing when a claim accrues, the Supreme Court has stated that
“[glenerally, a cause of action accrues and the statute [of limitations] begins to run when
a defendant commits an act that injures a plaintiffs business.” Zenith Radio Corp. v.
Hazeltine Research Inc., 401 U.S. 321, 338 (1971). The FMC, citing Zenith in support,
follows the same principle in construing the Shipping Act’s statute of limitations. See
Seatrain Gitmo, Inc. v. P.R. Mar. Shipping Auth., 18 S.R.R. 1079, 1081 (ALJ 1979); see
also Western Qverseas Trade & Dev. Corp. v. Asia N. Am. Eastbound Rate Agreement,
26 S.R.R. 874, 885 (FMC 1993) (following Seatrain’s reliance on Zenith, and holding
that the statute of limitations began to run when the complainant first accepted
independent action tariff rates (and thereby first incurred injury) rather than when the
rates had first been published by the respondent).

2. The discovery rule

The FMC follows the “discovery rule,” under which the statute of

limitations period will begins to run as soon as “a party knew or with reasonable
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diligence should have known that it had a claim.” Inlet Fish Producers, Inc, 29 SR.R. at
311 (citing Connors v. Hallmark & Son Coal Co., 935 F.2d 336, 342 (D.C. Cir. 1991));
see also Western Overseas Trade & Dev. Corp., 26 S.R.R. at 660. The public filing of a
fact necessary to a claim is sufficient to put a claimant on notice of that fact and satisfies
the “should have known” prong of the discovery rule for purposes of triggering the

statute of imitations. Western Overseas Trade & Dev. Corp., 26 S.R.R. at 660.

In Western Overseas, the complainants alleged that the filing of
independent action tariffs for comrmeodities that were lower than those agreed upon in a
service contract was a violation of the Shipping Act. See Jd. In determining when the
claim accrued for statute of limitations purposes, the Administrative Law Judge (“ALJ"™)
held that it ran from the first time that the complainants “knew or should have known” of
the basis of their claim, and that “complainants knew or should have known of their
claims at the time the filing occurred because the [independent action rates] are filed in
publicly available tariffs.” Id.”

3. The continuing course of conduct exception.

As the Supreme Court held in Zenith Radio Corp., where there is a
continuing course of illegal conduct, such as the alleged continuing antitrust conspiracy

in that case, “each time a plaintiff is injured by an act of the defendants a cause of action

7 On appeal, the FMC upheld the ALJ’s decision on other grounds and agreed with the ALJ’s
conclusion that the statute of limitation begins to run at the first commission of an act which
causes injury. W. Overseas Trade & Dev. Corp., 26 SR.R. at 885. The Commission disagreed
with the ALJ, however, about when the injury first occurred, holding that the cause of action
accrued at the time that the respondent’s member lines first took the independent action rates,
since the mere prior filing of the rates did not itself cause any injury. 7d. Similarly while the
filing of the Maersk Lease itself did not cause any injury to Maher, it did put Maher on notice of
the lease provisions contained therein. Accordingly, Maher’s Shipping Act claims accrued when
Maher executed its own lease several months after the Maersk Lease had been publicly filed.
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accrues to him to recover the damages caused by that act and that, as to those damages,
the statute of limitations runs from the commission of the act.” Zenith Radio Corp., 401
U.S. at 338 (1971). In Seatrain Gitmo Inc., 18 S.R.R. at 1081, the FMC adopted the
same approach to the Shipping Act’s statute of limitations.® In that case, the complainant
alleged that the respondent had engaged in a continuing course of conduct by refusing to
allow it access to a particular berth. See id. Quoting the foregoing language from Zenith,
the ALJ held that while the statute of limitations would have barred the claim if it had
been based upon a single refusal of access that occurred outside the limitations period,
*(a)s alleged, each and every berthing barred is & new act giving rise to alleged injury.
Damages for unlawful acts prior to [the limitations period], are, of course, barred by the

statute of limitations.” /4. at 1082.

The 1ssue of whether a respondent has engaged in a discrete act or set of
acts outside the limitations period that may have continuing effects -- for which relief is
barred by the statute of limitations -- as opposed to a continuing course of conduct begun
outside the statute of limitations period but continuing within it -- as to which the statute
of limitations is not a complete bar -- tums on whether the respondent has committed
overt acts in violation of the law during the statute of limitations period. See, e.g., Varner

v. Peterson Farms, 371 F.3d 1011, 1019 (8th Cir. 2004) (noting that “when a plaintiff

¥ As noted above at 12-13, in anatyzing the Shipping Act’s statute of limitations defense, the
FMC has regularly relied on gnidance from decisions construing other federal statutes of
limitations. See, e.g,. Seatrain Gitmo, Inc., 18 S.RR. at 1081 (citing two antitrust Supreme Court
cases, Zenith Radio Corp., 401 U.S, 321, and Hanover Shoe, Inc. v. United Shoe Mach .Corp.,
392 U.S. 481 (1968)); Inlet Fish Producers, Inc., 29 SR.R. at 314 (relying on Connors, 935 F.2d
at 342, for the principle that the discovery rule applies in determining when the statute of
limitations period begins to run).
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alleges a continuing violation, an overt act by the defendant is required to restart the
statute of limitations and the statute runs from the last overt act”) (quoting Peck v.
General Motors Corp., 894 F.2d 844, 849 (6th Cir. 1990)). In Varner, the complainant
claimed that performance and enforcement duting the limitations period of an allegedly
illegal contract -- that had been entered into prior to the limitations period -- was an overt
act that restarted the running of the statute of limitations. /d. at 1019-20. Asthe court’
held, however, in order for conduct to qualify as an overt act that restarts the running of
the statute of limitations:

(1) it must be a new and independent act that is not merely a

reaffirmation of a previous act, and (2) it must inflict new and

accumulating injury on the plaintiff. Acts that are merely

“unabated inertial consequences” of a single act do not restart the
statute of limitations.

Id. (citation omitted). In ruling that the statute of limitations barred the plaintiff’s claims,
the Eighth Circuit held that where the alleged anticompetitive contract had been entered

into outside the limitations period, “[plerformance of the alleged anticompetitive

contracts during the limitations period is not sufficient to restart the period.” /d. at 1020

(emphasis added). The court further noted that
when a complaining party was fully aware of the terms of
an agreement when it entered into the agreement, an injury
occurs only when the agreement is initially imposed; thus,

the limitations period typically is not tolled by the
requirements placed on the parties under the agreement.

Id

Other cases confirm that the “performance of an allegedly anticompetitive,
pre-existing contract is not a new predicate act.” In re Ciprofloxacin Hydrochloride

Antitrust Litig., 261 F. Supp. 2d 188, 229 (E.D.N.Y. 2003); see Kaiser Aluminum &
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Chem. Sales v. Avondale Shipyards, Inc., 677 F.2d 1045 (5th Cir. 1982); see also
Hamilton County Bd. of County Comm’rs v. NFL, 445 F. Supp. 2d 835 (S.D. Ohio 2006),
aff’d 491 F.3d 310 (6th Cir. 2007) (actions pursuant to a lease did not restart the statute
of limitations).” The court in Ciprofloxacin held that the payments during the limitations
period -- that were made pursuant to the (supposedly) illegal contract entered into prior to
the limitations period -- were nothing more than the continuing consequences of the
initial act of entering into the contract, and thus did not serve to restart the statute of

hmitations. Id. at 228-30.

Stmilarly, in Kaiser Aluminum & Chemical Sales, 677 F.2d at 1051-55, a
contractor unsuccessfully argued that continued receipt of payments pursuant to an
allegedly anticompetitive subcontract restarted the statute of limitations. Because the
contract at issue had fixed the prices, quantities, and delivery schedule terms, the court
ruled that the rights and liabilities were established at the contract’s execution date, Jd, at
1053. As the court stated:

[Wlhere a defendant commits an act injurious to plaintiff

outside the limitations period, and damages continue to

result from that act within the limitations period, no new

cause of action accrues for the damages occurring within

the limitations period because no act committed by the
defendant within that period caused them.

1d. (quoting Imperial Point Colonnades Condo., Inc. v. Mangurian, 549 F.2d 1029, 1035

(5th Cir. 1977))."°

? See also cases discussed in April 14, 2010 Order to File Supplemental Briefs (“April 14 Order™)
at 9.

‘® Previously, Maher has cited several cases in support its position that the alleged discrimination
here is “continuing” in nature. See Maher Brief Per the Discovery Order of April 14, 2010, dated
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In Ceres Marine Terminals, Inc. v. Maryland Port Administration, 20
S.R.R. 356, 372 (FMC 2001), the Commission rejected an estoppel defense to a Shipping
Act lease discrimination claim that was based upon the fact that the complainant waited
some eighteen months before filing the action challenging its lease. The Commission
reasoned that “any party seeking to file a complaint under the Shipping Act has three
years to do so and should not be punished for waiting the full statutory period of
limitation.” Id.!" This statement reflects that the Shipping Act’s statute of limitations in
a lease-term discrimination case begins to run at the time that the complainant entered
into the assertedly discriminatory lease and does not begin to run anew with each act of
performance thereunder. The Commission’s use of the phrase, “full statutory period of
limitation,” would make no sense if the Commission had believed that none of the
timitations period had actually yet elapsed when the complainant filed the complaint

eighteen months after executing its lease. On the contrary, it is clear that the Commission

May 7, 2010 (“Maher Brief”) at 5-6; Levine Decl. Ex. L. But the cases it has cited are inapposite,
in that, unlike here, the challenged allegedly discriminatory conduct in those cases took place
within the statutory period. See NPR, Inc. v. Bd. of Comm’rs of the Port of New Orieans, 28
SR.R. 1011, 1014 (ALJ 1999) (complaint filed in 1998 challenged payments under Cancellation
Agreement signed in 1996, within limitations period); Seacon Terminals Inc. v. Port of Seattle, 26
S.R.R. 248, 277 (ALJ 1992) (comments regarding time bar are dicta given complaint’s dismissal
on other grounds, and reflect a lack of analysis on confused facts). The Commission itself
criticized the Seacon analysis on this point as “ambiguous and not entirely dispositive of the
issue.” Seacon Terminals Inc. v. Port of Seattle, 26 SR.R. 886, 901-02 (FMC 1993) (dismussing
discrimination arguments as having “no merit”).

' See also Ceres Marine Terminals, Inc. v. Maryland Port Admin., 27 SR.R. 1251, 1277 n.59
(FMC 1997) (barring such a claim would be “penalizing a party for waiting the full statutory
period of limitation before bringing a claim”); Marylend Port Admin. v. Fed. Mar. Commn, 28
S.R.R. 545, 547 (4th Cir. 1998) (agresing with the FMC’s conclusion that “finding waiver on the
basis of such delay would render the statute of limitations a nullity by penalizing a party for
waiting the full statutory period of limitation before bringing a claim”).
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believed that the complainant’s cause of action in Ceres accrued upon the lease signing,
and that the “full” three-year limitations period would expire three years thereafter.'?

4. The speculative damages exception

The statute of limitations period may also be extended if the damages
arising from the conduct at issue are unrecoverable because “their accrual is speculative
ot their amount and nature unprovable.” Zenith, 401 U.S. at 339. The rationale behind
the exception is that the “refusal to award future profits as t0o speculative is equivalent to
holding that no cause of action has yet accrued for any but those damages already
suffered.” 7d. Thus, “[t]he speculative damages exception will only delay accrual of a
cause of action when future damages are not susceptible of proof at the time of the
antitrust defendant’s unlawful act.” Wilson Learning Corp. v. Schlechte, No. Civ. 04-
4703DSDSN, 2005 WL 2063944, at *3 (D. Minn. Aug. 24, 2005) (citing Zenizh, 401
U.S. at 339). In applying this exception,

federal courts have distinguished “uncertain damages” from
“uncertain extent of damages.” The former constitutes a

' In an analogous case decided under the Maritime Labor Agreements Act of 1980 (“MLAA™),
The Port Authority of New York & New Jersey v. New York Shipping Association, 22 SR.R. 1329
(ALJ 1984), various complainants challenged certain provisions of a labor agreement filed with
the FMC. Under the MLAA, the two-year statute of limitations begins to run from the public
filing of a labor agreement. /d. at 1338. As the ALJ made clear, performance of that agreement
thereafter does not restart the limitations period. See id. at 1338-39. Accordingly, the ALJ
suggested that if parties want to insulate a labor agreement from challenge under the MLAA afier
a period of two years, they could choose to “enter[] into labor contracts which do not expire for
ten years and require only one filing of the assessment portion of the labor agreement every ten
years.” Jd. at 1339,

To the extent that Maher seeks to rely upon International Shipping Agency, Inc v. Puerto Rico
Ports Authority, 30 S.R.R. 407 (ALY 2004), that case would offer Maher no support. There, the
complainant alleged that the respondents were in violation of continuing contractual obligations
under 1ts agreement, violations that occurred during the limitations period. /d. at 426. Here, by
contrast, Maher’s contention is not that the Port Authority has violated the terms of the lease, but
rather that the terms of the lease itself -- which were fixed at the time of signing well prior to the
limitations period -- violated the Shipping Act.
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plaintiff’s inability to establish an injury, and, thus, a cause
of action. The latter constitutes mere imprecision in the
caleulation of damages, which may be settled by the jury’s
reasonable estimation.

Id at*3 n.6.

In Kaiser, an antitrust action based upon an anticompetitive contract,
damages were not considered to be so speculative as to prevent the accrual of the claim
and thus to delay the start of the statute of limitations-period, because the terms and
conditions of the contract had been set, and any damages were provable and recoverable,
as of the signing date. 677 F.2d at 1053-54. The need to rely upon experts to prove the
extent and calculation of the damages does nof make damages too speculative for
purposes of this exception to the usual rule of claim accrual. See Wilson Learning Corp.
v. Schlechte, 2005 WL 2063944, at *3.

B. On The Undisputed Facts, Maher’s Reparations Claims are Barred
by the Statute of Limitations

1. All of the claims subject to this motion acerned more than
seven-and-a-haif years before Maher filed its Complaint.13

As Your Honor has recognized, all of the acts underlying Maher’s lease
discrimination Shipping Act claims had occurred as of the date Maher signed its lease,
more than seven-and-a-half years before Maher filed its Complaint. See April 14 Order
at 9 (“The negotiations between PANYNJ and Maher that resulted in Lease EP-249
ended when they signed the lease on October 1, 2000. Therefore, any unlawful
preferential treatment by PANYNJ in favor of APM and against Maher occurred no later

than October 1, 2000.”); id. (“Maher’s claim for reparations for harm caused by

¥ Seep. 2n.2, supra.
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PANYNJI’s alleged violations of the Shipping Act in the period prior to the formation of
Lease EP-249 would appear to be barred by the Act’s three-year statute of limitations.”).
Maher’s lease-term causes of action are explicitly based upon the differing terms of the
Maersk and Maher leases, which were both executed in 2000. See p. 8, supra. Because
both leases were signed as of October 1, 2000, that was the date of Maher’s injury, if any.
Thus, as Maher itself explained in response to an interrogatory requiring Maher to
identify and describe any damages claimed:

Maher’s damages include the difference between Maher’s
base rent and APM’s base rent that Maher must pay
PANYNJ over the 30-year term of Maher’s lease. . . .
Based on this difference the base rent and escalator
differential damages alone incurred by Maher since 2000
total approximately $86 million. According to the
disparate lease terms of leases EP-248 and EP-249, these
damages total approximately $474 million through the 30-
year lease period based upon the disparate base rent and
escalator,

Maher’s Resp. to Port Authority’s First Set of Interrogs., at 10, Aug. 29, 2008, Levine
Decl. Ex. H. Maher confirmed that all of its lease-term discrimination damages stem
from the entry into its lease with the Port Authority in October 2000 and not upon any
subsequent acts:

Maher’s Complaint alleges damages for the difference
between terms of its lease that are prejudicial to Maher as
compared with the preferential terms in APM’s lease.
Indeed, as explained in Ceres Terminal, the legal measure
of damages in this proceeding is the financial difference
between the two leases. [Citation omitted.] Nevertheless,
PANYNI asserts that “In addition to seeking damages for
the period from 2000 to date, Maher claims that as a result
of certain differences in the terms of these leases, it has
suffered and continues to suffer continuing competitive
harm and injury relative to APMT.” But Maher makes no
such “additional” damage claim.
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Maher’s Reply in Opp’n to Respondent’s Mot. to Compel Produc. from Complainant &
Mot. for Protective Order, Oct. 9, 2008, at 3, Levine Decl. Ex. D. Maher has thus clearly
and affirmatively asserted that all of its damages for its lease-term discrimination claims,
including those over the entire thirty-year lease period, were fixed by the time Maher
entered into its lease in October 2000. Accordingly, that is when its lease-term
discrimination claims accrued. See April 14 Order at 9 (“Maher’s claim for reparations
for harm caused by PANYNJ’s alleged violations of the Shipping Act in the period prior
to the formation of Lease EP-249 would appear to be barred by the Act’s three-year
statute of limitations.”); id. (“[Alny unlawful preferential treatment by PANYNIJ in favor
of APM and against Maher occurred no later than October 1, 2000.7).

Yet, Maher did not file its Complaint until June 2, 2008, over seven-and-a-
half years later. Thus, unless some exception applies, Maher’s Lease discrimination
¢claims are barred by the Shipping Act’s three-year statute of limitations.

2. The undisputed facts demonstrate that Maher knew or should

have known of the factual basis for its claims several years
prior to the limitations period.

In accordance with the discovery rule that applies to the Shipping Act’s
statute of limitations, the three-year limitations period began to run when Maher first
knew or should have know the basis of its claims, which were based on the differences
between the terms of the two leases at issue. It is undisputed that Maher should have
known of all such differences when it signed its lease, inasmuch as the Maersk lease had
been publicly filed with the FMC several months earlier. See p. S, supra. Moreover, it is

equally undisputed that Maher had actual knowledge of the differences in the lease terms
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many years prior to the limitations period in this case. See pp. 6-7, supra. Accordingly,
the discovery rule provides no assistance to Maher and, to the contrary, clearly bars its
lease-term discrimination claims.
Faced with these facts, Maher has attempted to rely on a self-created “rule,” under
which the statute of limitations does not begin to run until the complaining party obtains
“conclusive information” concerning the merits of its claims. See Maher Brief at 6;
Levine Decl. Ex. L. In doing so, Maher purports to rely upon inlet Fish Producers. Iniet
Fish Producers, however, referenced “conclusive information™ simply as a factual
reference, and did not redefine the discovery rule. See April 14 Order at 8 (quoting Inlet
Fish Producers for the proposition that the statute of limitations begins to run when the
plaintiff “should reasonably [have] discovered” the injury) (emphasis added). Receipt of
“conclusive information” is not the test:
It is not a barrier to accrual that a plaintiff has failed to discover a cause of
action if a reasonably diligent person, similarly situated, would have made
such a discovery. In other words, a plaintiff can be charged with inquiry
notice, sufficient to start the limitations clock, once he possesses
information fairly suggesting some reason to investigate whether he may
have suffered an injury.

Warren Freendenfeld Assoc., Inc. v. McTigue, 531 F.3d 38, 45-46 (1st Cir. 2008)

(citations omitted). “If the discovery rule were construed so as to require knowledge of

conclusive proof of a claim before the limitations period begins to run, many claims

would never be time-barred.” Erickson v. Upjohn Co., Case No. 95-35207, 1996 WL

95249, at *2 (9th Cir. Mar. 5, 1996) (unpublished opinion). Therefore, any allegations
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1% even if true, are entirely

that Maher only recently obtained “conclusive information,
irrelevant in hight of its prior admissions of earlier knowledge.

3. The continuing violation exception does not apply since no new
overt acts occurred during the limitations period.

As Your Honor also has recognized, and as the case law discussed at 15-
18, supra, confirms, Maher cannot argue that mere continuing performance of its lease
obligations serves either to toll or restart the running of the statute of limitations on its
lease-term discrimination claims. See April 14 Order at 9 (“this “continuing violation’
would not appear to support a claim for reparations™). Absent proof of a new and
independent overt act of lease-term discrimination by the Port Authority in violation of
the Shipping Act during the limitations period, i.e., after June 2, 2005, Maher’s lease-
term discrimination claims are time-barred.”® And it is undisputed that there were no
such new, independent acts. Rather, Maher relies exclusively upon the differing
provisions of the allegedly discriminatory leases themselves, which were fixed in October
2000. See pp. 8-9, supra. To the extent that the Port Authority received payments or
other benefits under Maher’s lease during the limitations period, such payments and
benefits were simply the “unabated inertial consequences” of pre-limitations actions.
Varner, 371 F.3d at 1019-20. Indeed, Maher’s interrogatory responses with respect to
damages, see p. 9, supra, made clear that all thirty years’ worth of its alleged damages -

such as they are -- were fixed as of the signing of ifs lease.

14 See Maher Brief at 6.7,

' Even assuming, arguendo, that any such overt act had occurred during the limitations period,
Maher’s reparations would be limited to those damages traceable to any such new overt act
during the limitations period, and would not include any damages traceable to pre-limitations
period conduet, including the entry into the lease. See Seatrain Gitmo, 18 SRR at 1082.
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4. Maher cannot rely upon purported post-fease violations

In an effort to salvage its claims, Maher may once again fabricate a litany
of alleged post-lease violations. See Maher Brief at 10; Levine Decl. Ex. L. None of
these allegations entitle Maher to the relief it seeks in any event, and each is flatly
contradicted by Maher’s prior representations in this proceeding as well as to the
Commission. Virtually all of these newly-minted allegations are missing from Maher’s
interrogatory responses, in which Maher provided a detailed account of the “principal and
material facts” underlying its allegations and the evidence upon which it relies, all of
which were tied inextricably to the facial terms of the leases. See Maher’s Response to
the Port Authority’s Second Set of Interrogatories at 4-8; Levine Decl. Ex. K. For
example, the alleged preference relating to PANYNJ’s lease with Port Newark Container
Terminal—asserted for the first time in Maher’s Brief—is entirely unrelated to the leases
at issue in the instant proceeding. Maher has also raised two claims concerning actions of
APM that PANYNJ somehow “permitt[ed).” These claims have nothing to do with the
lease discrimination allegations at the heart of Maher’s complaint and would not entitle
Mabher to either the reparations or the cease and desist relief it seeks. Moreover, Maher
has not asserted any basis—and there is none—to hold PAN'YNJ responstble for APM’s
own independent actions.

Finally, in a desperate attempt to find post-lease violations where there are
none, Maher may also rehash arguments from its rejected opposition to the APM-
PANYNI settlement. These assertions are not only unrelated to Maher’s 08-03
discriminatory lease term claims, but have already been explicitly rejected and

discredited by both Your Honor and the Commission. For instance, Maher has reiterated
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that the APM “change in ownership” provision was an undue preference, despite Your
Honor’s finding that the “provision is similar to the change in corporate structure for
which Maher sought permission in 2006.” APM Terminals N. Am., Inc. v. PANYNJ
(“Initial Decision™), 31 S.R.R. 455, 479 (ALY 2008). Maher has also rehashed its
allegation that the deferral of APM’s Class A work was an undue preference despite Your
Honor’s rejection of that argument and conclusion that it “is not the case” that PANYNJ
refused to negotiate with Maher regarding deferral of its Class A work completion date.
Initial Decision at 478. Finally, the Commission itself considered and repudiated these
arguments: “We have considered the other arguments presented by Maher such as
refusal to deal, collusion, and procedural errors, but deem them immaterial in view of our
finding and conclusions as set forth above.” APM Terminals N. Am., Inc. v. PANYNJ
(“Final Decision”), 31 S.R.R. 623, 627 (FMC 2009).
5. Maher’s prior discovery responses and representation
preciude it from asserting that its alleged damages were so

speculative at the time of lease signing as would delay accrual
of its lease-term discrimination claims.

Maher itself has claimed that its damages may be computed simply by
comparing the terms of the Maersk and Maher Jeases and totaling up such differences
over their thirty-year terms. See Maher’s Resp. to Port Authority’s First Set of Interrogs.,
at 10, Aug. 29, 2008, Levine Decl. Ex. H (computing all thirty years’ worth of Maher’s

supposed damages and admitting that “[t]hese damages are contained in the disparate
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terms of leases EP-248 and EP-249™); see also p. 9, supra. Accordingly, any damages
were not so speculative as to trigger any exception to the usual claims accrual rule.'®
E S
In short, Maher’s lease discrimination ciaims accrued in October 2000
when it signed its lease, over seven-and-a-haif years before Maher filed its Complaint,
well outside the applicable three-year statute of limitations period. Accordingly,
reparations for all of its lease-term discrimination claims are time-barred.

III.  If Maher’s Reparation Claims are Time-Barred, its Cease and Desist Claim
Fails as Well,

Maher’s Complaint also includes a prayer for a cease and desist order.
While the FMC has held that its authority to enter a cease and desist order is not subject
to the Shipping Act’s statute of limitations, Maher cannot validly invoke such authority
as the basis for seeking relief on its lease-term discrimination claims. As discussed
above, there are no allegations of any overt acts of discrimination within the limitations
period. All of the acts of which Maher complains occurred more than eight years ago. In
other words, there is no ongoing conduct with respect to the alleged lease-term
discrimination from which the Port Authority can be ordered to cease and desist. As your
Honor stated:

[A] cease and desist order entered in this proceeding would not necessarily

result simply from a finding that PANYNJ unlawfully discriminated

against Maher when they entered into Lease EP-249 as Maher seems to
claim. A finding would have to be made that there is a reasonable

'8 As the case law indicates, mere uncertainty as to the exact extent of damages does not restart
the statute of limitations. See Wilson Learning Corp., 2005 WL 2063944, at *3 n.6. Indeed,
Maher itself claims that any uncertainty on the amount of damages can be resolved through
expert opinion testimony. Maher’s Resp. to Port Authority’s First Set of Interrogs., at 11, Levine
Decl. Ex. H.
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likelihood that future operations of Lease EP-249 in its current form and in
current circumstances would be unlawful.

April 14 Order at 10"

Moreover, any attempt by Maher to invoke the FMC cease and desist
authority to rewrite its lease on a prospective basis would be nothing more than an
attempt to obtain indirectly the reparations that it cannot obtain directly. As noted above,
see, p. 9, supra, Maher has already claimed that it could compute its damages based upon
a comparison of the facial differential between the APM and Maher leases over their
entire thirty-year term. Assuming that the Commission agrees that Maher’s reparations
claims are barred by the Shipping Act’s three-year statute of limitations, the only effect
of issuing the “cease and desist order” Maher has requested —which would rewrite
Maher’s lease on a prospective basis so as to match the APM terms-- would be to award
Maher reparations for however many years of Maher’s lease rematn as of the date the
Commission issues its decision in this case. Permitting such an end-run around the
statute of limitations would be an inappropriate exercise of the Commission’s cease and

desist authority as a matter of law.'® Accordingly, if summary judgment is granted on

'7 As Your Honor further noted, a cease and desist should issue as a “means of restraining
recalcitrant parties from future violations” (April 14 Order at 10), and “when there is a reasonable
likelihood that respendents will resume their unlawful activities” id., neither of which is
applicable here. Indeed, if mere performance of an allegedly discriminatory lease constituted a
continuing violation, not only would a cease and desist order be proper in every such case, but the
statute of limitat:ons on reparations would be effectively read out of the Shipping Act, contrary to
settled principles of statutory construction. See, e.g., Bowsher v. Merck & Co., 460 U.S. 824, 8§33
(1983) (applying “settled principle of statutory construction that [courts] must give effect, if
possible, to every word of the statute.”)

'® To be sure, certain dicta in A/S Ivarans Rederi v. Companhia De Navegacao Lloyd Brasileiro,.
23 SR.R. 1543, 1550 n.7 (ALJ 1986), suggests that a claim seeking to prevent the collection of a
payment is not barred even if a reparations claim arising from the same subject matter would be
time-barred. But that question was not squarely presented in Jvarans, since, as the ALJ held, no
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Maher’s reparations claims, summary judgment should be granted on its claim for a cease

and desist order as well."”

valid claim for reparations had been iterposed in that case. See id. at 1551, Thus, there was tio
occasion for the ALJ to decide how 2 time-barred reparations claim would affect a related, indeed
inextricably ntertwined, claim for a cease and desist order. For the reasons discussed in the text,
we submit that the fvarans dicta should not be deemed persuasive here.

' Even if summary judgment 1s not granted on the cease and desist claim at this time, we submit
that a cease and desist remedy will prove to be inappropriate for any number of reasons beyond
the simple reason that the underlying discrimination claims are meritless. The Port Authority
folly expects that the evidence will demonstrate that Maher prospered for many years under the
lease it now challenges, and that it was only when the new owner saddled the business with
massive debt and/or otherwise mismanaged the terminal that Maher belatedly commenced this
attack on the Port Authority. “The issuance of {a cease and desist] order lies within the sound
discretion of the Commission and depends upon the facts of each case.” Saeid B. Maralan, et. al.
— Possible Violations of the Shipping Act of 1984, 28 SR.R. 932, 941 (ALJ 1999). The Port
Authority submits that the exercise of the Commission’s discretion to issue a punitive cease and
desist order would be entirely unwarranted in this case.

We further note that even if a cease and desist remedy were ultimately granted, FMC case law
allows the Port Authority to use its business judgment to determine how to remedy any undue
preferences that are held to exist, rather than to force the Port Authority to adopt contract terms
that it never agreed to. See Ballmill Lumber & Sales Corp. v. Port of New York Auth,, et. al., 10
S.R.R. 524, 526 (FMC 1968) (stating that “[tThe Port Authority could choose to remove the
privitege from [its recipient] and thereby remove the preference™ or it could choose to give the
privilege to the complainant).
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CONCLUSION

For the foregoing reasons, the Port Authority’s motion should be granted,

and Maher’s lease-term discrimination claims should be dismissed in their entirety.

Dated: February 25, 2011
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BEFORE THE
FEDERAL MARITIME COMMISSION
WASHINGTON, D.C.

DOCKET NO. 88-03

MAHER TERMINALS, LLC
COMPLAINANT,
v.
THE PORT AUTHORITY OF NEW YORK AND NEW JERSEY

RESPONDENT.

MAHER TERMINALS, LLC’S REPLY IN OPPOSITION TO
RESPONDENT’S MOTION FOR SUMMARY JUDGMENT

Complainant Maher Terminals, LLC (“Maher™), by and through undersigned
counsel, hereby submits its opposition to the Port Authority of New York and New
Jersey’s (“PANYNJ’s”) “Motion for Summary Judgment of Maher Terminals, LLC’s

Lease-Termn Discrimination Claims” (the “Motion™ or “MSJ”).

INTRODUCTION

PANYNI sceks partial summary judgment of certain Shipping Act claims'’ in this
proceeding—including for reparations and for a cease and desist order—purportedly
because “all such claims are barred by the Shipping Act’s three-year statute of

limitations.” (MSJ 1). As the movant seeking judgment on an affirmative defense,

" PANYNJ characterizes the claims for which it seeks judgment as claitns “based on supposed
unreasonable discrimination in lease terms.” (MSJ 1).




PANYNJ bears the burden of proof to establish that (i) there is no genuine dispute as to
any material fact necessary to prove its defense of statute of limitations and (ii) that
judgment should be had as a matter of law. PANYNJ’s motion must be denied because

PANYN]I fails to meet its burden.

PANYNJ’s motion regarding Maher’s cease and desist claims fails utterly because
there is no applicable statute of limitations upon which judgment could be had as a
matter of law. PANYN]J cites none, and indeed admits that the statute of limitations for
reparations does not apply to cease and desist claims. PANYNJ cannot satisfy its burden
to prove entitlement to judgment as a matter of /aw on an affirmative defense that it

confesses does not exist.

Further, PANYNJs assertions that the Shipping Act statute of limitations should
bar all claims after three years, includir-ig for ccase and desist orders, exposes PANYNJ’s
misdirection. Even though waiver and estoppel are not defenses to Maher’s Shipping Act
claims, PANYNJ continues to assert them in this motion under the guise of a statute of
limitations defense. PANYNI's waiver and estoppel arguments have no place in this

proceeding and should be rejected, no matter how elaborately disguised.

PANYNJP’s motion regarding Maher’s claims sceking reparations also fails
because the statute of limitations does not bar reparations claims for violations of the
Shipping Act that occur inside the limitations period, Whether styled as new, one-time,
reoccurring, continuing or any other label, section 11(g) of the Shipping Act, 46 U.S.C. §
41301, permits complaints seeking reparations for violations within three years prior to

the complaint. Maher’s complaint properly alleges violations and continuing violations

Maher’s Opposition to Motion to for Summary Judgment
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of the Shipping Act, which PAN'YNJ does not contest. PANYNJ fails utterly to meet its
burden of establishing with uncontested facts that the continuing violations Maher alleges

are not violations of the Shipping Act.

PANYNJ’s motion fundamentally misapprehends its duties under the Shipping
Act. The Shipping Act, including the Shipping Act prohibitions, applies to PANYNJ
today regardless of whether actions alleged to violate the Shipping Act were agreed to in
a priot contract. As Ceres Terminal explains, entering into an agreement that violates the
Shipping Act does not immunize the violator. Under Shipping Act authority, an
agreement that violates the Shipping Act, including after the passage of seven years,

constitutes a continuing violation of the Shipping Act.

Commission authority, including Seatrain, and Commission Rule 63(b), ireat each
act in violation of the Shipping Act as an independent violation for the purpose of the
statute of limitations and any unlawful act that continues is treated not as one act “but a
series of individual actions each time it is enforced and the statute of limitations is to be
measured against each act.” Unlike the inapposite authority PAN'YNJ cites in its motion,
the Shipping Act’s continuing violation rule does not immunize continuing violations of
the Shipping Act pursuant to the requirements of a lease. PANYNI’s continuing
violations of the Shipping Act, including its discriminatory lease, are clearly not barred

by the statute of limitations for reparations or Rule 63(b).

PANYNI’s motion also misapprehends the Commission’s “discovery rule,” both
regarding its relevance in the motion and in its application. The “discovery rule”

articulated in Inlet Fish govemns claim accrual for the purpose of the Shipping Act. But

Mabher’s Opposition to Motion to for Summary Judgment
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because Maher’s complaint properly alleges continuing violations, the discovery rule

does not bar Maher’s reparations complaint.

Moreover, accrual of a cause of action for a violation of the Shipping Act does not
occur uniil the complainant “knew or should have known that it had a case,” when it
possesses “conclusive information.” The Shipping Act does not require a port authority
to offer a lease to everyone, or identical terrﬁs in the leases it offers. Rather, it prohibits
discrimination absent valid transportation purposes. Accrual of a lease discrimination
violation therefore occurs when a complainant (i) knows or should have known of
different lease terms and (i} knows or should have known that the different lease terms

constituted an undue prejudice violating the Shipping Act.

Maher does not contest that it knew or should have known of differing lease terms
more that lhree' years prior-to the complaint—indecd the only party in this proceeding to
contest that the leases differed was PANYNJ. But it has now shified ground and
conceded the facial differences as uncontested fact in its motion. What is decisive is that
Maher did not know nor should it have known that the different lease terms were an
undue prejudice violating the Shipping Act until it possessed conclusive information in

May 2008.

Because PANYNIJ applies an inapposite “discovery rule™—in effect PANYNJ
applics the “time of injury rule” rejected in Inlet Fish—PANYNI merely conflates both
elements and asserts that accrual occurred at the time of the lease. But even if the
discovery rule could apply to bar a reparations claim for a continuing violation, which it
does not, PANYNI fails to show with undisputed facts that Maher knew that the lease

Maher’s Opposition to Motion to for Summary Judgment
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differences were not justified by valid transportation factors prior to July 3, 2005.
Moreover, the developing evidence in ongoing discovery establishes that PANYNJ
actively concealed and misrepresented the unduc nature of the lcase differences,
including that the vaunted “Port Guarantee,” which is now exposed as a sham

transportation purpose.

RESPONSE TO PANYNJ

“STATEMENT OF UNDISPUTED FACTS”

PANYNI’s motion contains a “Statement of Undisputed Facts” (“PANYNI’s
Facts”) containing a five-page narrative statement and record citations that PANYNJ
represents comprise facts that it does not dispute in this proceeding. (MSJ 5-9)
PANYNJ’s narrative does not facilitate responding meaningfully to seperatly identifiable
alleged facts. As a general matter, PANYNJ’s Facts focus almost exclusively on
statements intended to demonstrate that Maher knew or should have known of the facial
differcnces between the terms of the PANYNJ lease with APM and the PANYNJ lcase
with Maher prior to three years before Maher’s complaint was filed in this proceeding.
Although the narrative contains various inaccuracies and unsupported assertions, Maher
has not contested in this proceeding, and does not contest, that Maher knew or should
have known of the facial differences in the lease terms prior to July 3, 2005. Indeed,
Maher does not contest that Maher cither knew or should have known of the facial

differences in the lcase terms when they were publicly-filed.

Maher’s Opposition to Motion to for Summary Judgment
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Certain of PANYNJ’s Facts pertain to matters other than when Maher knew or
should have known of the facial differences in the lease term and Maher contests the

remainder.

LAW APPLICABLE TO SUMMARY JUDGMENT

A motion for Summary Judgment in a FMC proceeding, When otherwise properly
filed pursuant to the general motions Rule 502.73(a) and Rule 502.12, may be brought
pursuant to Rule 56 of the Federal Rules of Civil Procedure (“FRCP”), which provides
that a party may move for sﬁmmary judgment “identifying each claim or defense — or
part of each claim or defense — on which summary judgment is sought.” FRCP 56(a).
Summary judgment shall be granted when “the movant shows that there is no genuine

dispute as to any material fact and the movant is entitled to judgment as a matter of law.”

Id. A party asserting that a fact cannot be, or is, genuinely disputed must support the-_- .. -

assertion by: (i) citing to materials in the record, or (ii) showing that the materials cited
do not establish the absence or presence of a genuine dispute, or that an adverse party

cannot produce admissible evidence to support the fact. Jd. at 56(c)(1).

A material fact is a fact in dispute that might affect the outcome of the case:
Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986} (“disputes over facts that
might affect the outcome of the suit under the governing law will properly preclude the
entry of summary judgment.™). A dispute about a material fact is a genuine issue “if the
evidence is such that a reasonable jury could return a verdict for the nonmoving party.”

d.

Maher’s Opposition to Motion to for Summary Judgment
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Where summary judgment is sought based on an affirmative defense, the movant
bears the burden of proof establishing facts supporting the affirmative defense. Tech 7
Systems, Inc. v. Vacation Acquisition, LLC, 594 E. Supp. 2d 76, 80 (D.D.C. 2009). Ina
statute of limitations affirmative defense, it is the movant’s burden to establish facts that a
statute of limitations bars the non-movant’s claims. See, e.g., Jn RTC Morig. Trust 1994
N-1 v Fidelity Nat. Title Ins. Co., 58 F. Supp. 2d 503, 544-45 (D.N.J. 1999) (in motion
for summary judgment on statute of limitations “the Court must deny a motion for
summary judgment if disputed issues of fact exist surrounding the ‘discovery’ of an

injury.”y quoting Goodman v. Mead Johnson & Co., 534 F.2d 566, 573 (3d Cir. 1976).

If the movant successfully discharges its initial burden of showing an apparent
absence of any genuine dispute of material fact, and movant’s entitlement to judgment as
a matter of law on the basis of the undisputed facts, then the burden shifts to the non-
movant 1o demonstrate that there is a genuine dispute of material fact. See, e.g., Moore’s
§ 56.13{1]. The Commission recently reiterated that “[a]t the summary judgment stage,
the burden . . . on the nonmoving party is ‘...not a heavy one; the nonmoving party
simply is required to show specific facts, as opposed to general allegations, that present a
genuine issue worthy of trial.’” In re EuroUSA Shipping, Inc., 31 SRR. 540, 545
(F-M.C. 2008), quoting 10A Wright, Miller & Kane, Federal Practice and Procedure §
2727, p. 490 (3d ed. 1998). “Materials offered in opposition to summary judgment are
not offered to establish the truth of the matter asserted. They arc offered to establish a
genuine issuc of material fact for irial. At the summary judgment stage, the role of the

judge is not himself to weigh the evidence and determine the truth of the matter but to
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determine whether there is a genuine issue for trial” EurolUS4, 31 S.R.R. at 545

(internal citations and quotations omitted).

If the burden shifts to the non-movant in a properly made motion for summary
judgment, the non-movant may discharge its burden of showing facts that present a
genuine issue worthy of trial without proving its case to the same standard that it would at
trial or hearing. Id. at 545-46, citing Celotex Corp. v Catrett, 477 U.S. 317, 324 (1986)
(“Iwje do not mean that the nonmoving party must produce evidence in a form that
would be admissible at trial in order to avoid summary judgment.... Rule 56(e) permits a
proper summary judgment motion to be opposed by any of the kinds of evidentiary
materials lsted in Rule 56(e) except the mere pleadings themselves, and it is from this list |
that one would normally expect the nonmoving party to make the showing [required in
Rule56(e)]....”"). The non-moving party, therefore, “receives the benefit of allreasonable
doubts and inferences to be drawn from the facts” FEuroUSA, 31 S.R.R. at 546 (citing

Andersonv. Liberty Lobby, Inc., 477 U.S. 242, 249 (1986)).

Summary judgment is generally disfavored by the Commission. See, ¢.g NPK,
Inc. v. Board of Commissioners of the Port of New Orleans, 28 SR.R. 1011 (ALJ 1999),
cited with approval in EwroUSA4, 31 SR.R. at 546. The Commission’s standards for
considering such motions is to “ensure that doubts are resolved in favor of the nonmoving
party, and that decisions are made on records that are as complete as possible.” Id. (citing
NPR, Inc. v. Board of Conumissioners of the Port of New Orleans, 28 S.R.R. 1011 (AL]
1999)). For that reason, surnmary judgment motions before the Commission “should be

rarely granted in complex cases requiring more fully developed records or cases
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involving novel statues or question [sic] of motive or intent.” Id. (citing McKenna
Trucking Co., Inc. v. A.P. Moller-Maersk, Inc., 27 S.R.R. 1045 (ALJ 1997)). Summary
judgment is “especially inappropriate” in Shipping Act discrimination cases because, as
the Commission stated almost four decades ago, “[clitations to precedents of the
Commission and its predecessors could be almost endlessly multiplied to show that
questions of discrimination and prejudice or preference are questions of fact....” Inre
Denial of Petition for Rule Making, Cargo Diversion, 14 SR.R. 236, 238 (FM.C. 1973);
see also NPR, 28 S.R.R. at 1016 (quoting In re Denial of Petition for Rule Making, Cargo
Diversion and denying motion for summary judgment of lease discrimination claims for
lack of jurisdiction and statutc of limitations, stating that “questions of prejudice,
preference and discrimination” in lease discrimination claims, “are questions of fact,

making summary judgment espccially inappropriate.”).

ARGUMENT

L MABER’S CLAIMS SEEKING A CEASE AND DESIST ORDER ARE NOT
BARRED BY A STATUTE OF LIMITATIONS,

A Shipping Act complaint seeking a cease and desist order is not Jimited by the
three year statute of limilations in section 11(g) of the Shipping Act. 46 US.C. §
41301(a) (“A person may file with the Federal Maritime Commission a sworn complaint
alleging a violation of this part . . .”). See, e.g., Inlet Fish Prod,, Inc. v. Sea-Land Serv..
Inc., 29 S.R.R. 306, 313 (F.M.C. 2001) (“the Commission notes that the three-year statute
of limitations does not apply to complaints seeking nonreparation orders™); Wesfern
Overseas Trade and Dev. Corp. v. ANERA, 26 SR.R. 874, 885 n.17 (1993) (“The 3 year

statute of limitations in section 11(g) of the 1984 Act applies only to requests for
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reparations. It would not prevent the Commission from issuing a cease and desist order

in a case brought over three years afier the cause of action accrued”™).

PANYNI’s motion for summary judgment of Maher’s cease and desist claims
fails utterly because there is no applicable statute of limitations upon which judgment
could be had as a matter of law. It is PANYNJ’s burden to prove entitlement to judgment
as a matter of law on the basis of its statute of limitations defense—a burden that includes
proving that a statute of limitations is a valid affirmative defense to the claims upon
which it seeks judgment. See, e.g., In RTC Mortg, Trust 1994 N-1 v. Fidelity Nat. Title
Ins. Co., 58 F. Supp. 2d 503, 544-45 (D.N.J. 1999); Hamilton v. CSX Transp., Inc., 2009
WL 3353557 (N.D. Ohio Oct. 15, 2009) (dismissing motion for summary judgment on
the basis of an affirmative defense not available under the applicable statute).

-

PANYNJ does not cite an a]lcgedly- applicable statute of limitations. Indeed,
PANYNIJ concedes the Commission’s authority that there is no statute of limitations and
that the statute of limitations for reparations does not apply. (MSJ 26 “[a] cease and desist
order is not subject to the Shipping Act’s statute of limitations. . . ). Because it is
PANYNJ’s burden to prove an entitlement as a matter of law to judgment on a statute of
limitations defense, the absence of a viable statute of limitations defense in the Shipping
Act to a complaint seeking a cease and desist order compels dismissal of PANYNI’s

motion.

Because PANYNJ's motion fails as a threshold matter, there is no need to rebut
PANYNIJ's underlying arguments for limiting cease and desist claims. However, Maher

responds because they reveal that the real position PANYNJ is advancing is that waiver
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and estoppel should bar Maher’s claims because Maher waived its rights to bring

Shipping Act claims when it signed the lcase.

There is no doubt that PANYNI is aware that waiver and estoppel have been
rejected by the Commission. Ceres Marine Terminals. Inc. v. Maryland Port
Administration, 29 SR.R. 356, 372 (FMC 2001) (“the common law docirines of waiver
and estoppel may not may not be invoked to prohibit a parly 1o an agreement subject to
the Commission's jurisdiction from later challenging the agreement in a complaint filed
with the Commission alleging that one of the parties to the agreement violated a duty
imposed on it by the Shipping Act.”). PANYNJ proceeds nonetheless, but instead of
using the terms “waiver” or “estoppel,” PANYNI advances the same argument under the

guise of the statute of limitations for reparations.

Moreover, a valid defense 1o Maﬁéf’s reparatio-ns.claims would not extinguish
Maher’s cease and desist claim.” The April 14, 2010 Order in this proceeding addressed
the point specifically: “irrespective of the effect of the statute of limitation on Maher’s
claim for reparations, the Commission could enter a cease and desist order if
appropriate.” Order of April 14, 2010 at 10. Nevertheless, PANYNJ obstinately persists
in arguing that the reparations statute of limitations is dispositive of Maher’s cease and

desist claims.’

2 The right to seek, and if warranted obtain, a cease and desist order is also wholly independent of a
reparations remedy. Indeed, a Shipping Act complaint seeking a ccase and desist order can be brought by
any person, including whether or not the person cven has money damages or seeks money damages. [nt'l
Freight Forwarders & Custom Brokers Ass'n of New Orleans v. LASSA, 27 S.R.R. 392, 594-96 (AL3 1995)
(“The principle that any person may file a complaint whether or not seeking money damages for injury
caused the complainant has been followed and confirmed marty times since the Isthmian decision.”);
Cargill v. Waterman Steamship Corp., 21 S.R.R. 287, 300 (FMC 1981) (“standing to prosecute a complaint
under section 22 of the Shipping Act even if it were not zlleging injuries to itself.™).

? PANYNY explains that it seeks summary judginent of Mahers cease and desist claims if summary
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Considering a cease and desist claim as dependent on a reparations claim ignores
the purpose of the cease and desist remedy to stop violations of the Shipping Act.
Portman Square Ltd. - Possible Violations of Section 10(@)(1) of the Shipping Act of
1984, 28 S.R.R. 80, 86 (ALJ 1998), citing 4lex Parsinia d/b/a Pacific Int'l Shipping and
Cargo Express, 27 SRR. 1335, 1342 (ALJ 1997).*

PANYNTJ simply ignores that it has a continuing duty under the Shipping Act with
respect to its lease with Maher. Tt asserts that “there is no ongoing conduct with respect
to the alleged lease-term discrimination {rom which the Port Authority can be ordered to
cease and desist” because the lease was signed “more than eight years ago,” and there
were no new “overt acts™ of discrimination since. (MSJ 26)° The “mere performance of
an allegedly discriminatory lease,” PANYNJ asserts, does not constitute a “continuing
violation.” (MSJ 27 n.17). But, PANYNIJ couid not !Z)C more mistaken. The performance
of a discriminatory lease constitutes 5—1 continuing \}iolation, and expressly recognized in
Ceres, and to which waiver and estoppel do not apply: “To hold otherwise would
abrogate the Commission’s statutory duty to promote a transportation and marine terminal

system free from undue and unreasonable discrimination.” Ceres, 29 S.R.R. at 372.

PANYNJ’s motion for summary judgment of Maher’s cease and desist claim not
only must be dismissed, but its assertion of waiver and estoppel in this motion and in this

proceeding have no place before the Commission.

judgment is granted on Maher's reparations claims. (MSJ 27-28)

* PANYNJ’s assertion that providing Maher parity with the APM terms “would be to award Maher
reparations for how many years of Maher’s lease remain . . . [and] would be an inappropriate exercise of
the Commission’s cease and desist authority as a matter of law™ is baseless. The Shipping Act does not
provide that vioiators should be allowed to violate the Act because their violations were concealed for more
than three years.

* By “overt acts” PANYNJ means its conception of the term in the motion that PAN'YNJ argues would not
include performance of the lease.
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1I. MAHER’S REPARATIONS CLAIMS ARE NOT BARRED BY THE STATUTE OF
LIMITATIONS.

Maher’s reparations claims are also not barred by the Shipping Act’s three year
statute of limitations because: (1) they allege violations of the Shipping Act within the
applicable limitations period for which the Commission rules and authorities permil
recovery of reparations—specifically including “continuing violations™ of the Shipping
Act; and (2) even if PANYNJ had ceased the violations of the Shipping Act complained
of more than three years before the complaint was filed, Maher’s reparations claims

accrucd in May 2008—as accrual is determined by the Shipping Act’s “discovery rule.”

A, The Shipping Act Statute of Limitations Does Not Bar Claims
for Reparations for Violations of the Shipping Act within the
Statutory Period—Whether New, Re-Occurring, or
Continuing Violations.

The Shipping Act plainly permits Mahét to bring a complaint for reparations, and
recover reparations, for violations of the Shipping Act by PANYNI within the three-year
Himitations period, in this case after June 3, 2005. Seatrain Gitmo, Inc. v. Puerto Rico

Maritime Shipping Auth., 18 S R.R. 1079 (ALJ 1979).

In Seatrain, the complainant sought reparations for a port authority’s rcfusal to
provide access to certain port facilities. Id. at 1081. The respondent port authority
sought dismissal of the reparations complaint on the basis of its argument that the causc
of action accrued at the time of the first refusal—outside the statutory period—barred the

reparations claims for the subsequent violations inside the statutory period. Id. at 1081.°

8 Section 22 of the 1916 Act was at issue in Seatrain. Other than its shorter two-year period, section 22 is
materially similar on this issue to section 11(g) in 1984 Act.
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Seatrain rejected respondent’s argument and held that (i) each act in violation of
the Shipping Act is a new act for the purpose of the statue of limitations, and that (ii) each

day of a continuing violation is a new act for the purpose of the statue of limitations:

As alleged, each and every berthing barred is a new act giving rise
to alleged injury. Damages for unlawful acts prior to July 29, 1979, are of
coursc, barred by the statute of limitations. Any unlawful act, however,
which continues becomes not one act but a series of individual actions
each time it is enforced and the statute of limitations is to be measured

against each act giving rise to an alleged new injury. See Hanover Shoe,
Inc. v. United Shoe Machinery Corp., 392 U.S. 481, 502 (1968); see also
Baker v. F' & F Investment Co., 489 F.2d 829 (7th Cir. 1973).

As regards the requirement pursuant to Section 22 of the Act and
Rule 63 that the Commission has jurisdiction to order payment of
reparation only if the complaint is filed within two years after the cause of
action has accrued, it is determined that the complaint is timely filed and
the Commission has jurisdiction to determine whether payment of
reparation should be directed.

Id. 1082 (emphasis added). As Seafrain explains, claims accruing outside of the
limitations period do not har complaints seeking reparations for claims of continuing
violations inside the limitations period.” Rather, the statute of limitations bars the

damages recoverable from accrued claims outside the limitations period.®

The continuing viclation rule is infused in Commission precedent. In Seacon
Terminals. Inc. v. Port of Seaitle, complainant’s reparations claims for discriminatory rate
charges pursuant to a lease that initially accrued seven years before the complaint werc
not barred. 26 S.R.R. at 277. Damages were limited to the accrued acts within three

years prior to the complaint. /d. The rule was clearly presented in the initial decision:

’ “f1t is clear that Seafrain has properly and appropriately filed the complaint in accordance with [the
statute of limitations]” and that “the Commission has jurisdiction to determine whether payment of
reparation should be directed.”

¥ “Damages for unlawf{ul acts prior to {the statutory period were] . . . barred by the statute of limitations,”
Id. a1 1082.
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The original complaint herein was filed at the Office of the Secrctary of
the Commission on May 30, 1990, served on June 5, 1990, and the
amended complaint was served on April 9, 1991. Section 1i(g) of the
Shipping Act of 1984 (the 84 Act) provides for payment of reparations
limited to certain conditions, including that complaints be filed within
three years after the cause of action accrued. Under this rule reparations
Jor the period prior to May 30, 1987, are barred

Id at 251. And the Presiding Officer applied the rule in his conclusions with similar
clarity:

[the disputed] fuel charges (rates) were established by the Port in its
tariffs, which became effective on October 1, 1982, and which remained
unchanged until July 1, 1990. Thus, Seacon's cause of action as to a
disparity in fuel costs began to accrue over seven years before ils
complaint was filed in May 1990, and, of course, the Port was obliged to
charge the fuel costs specified in its tariff, unless its lease agreements were
amended in this respect. To the extent that the disparity in fuel costs
continued after May 30, 1987, these costs would not be barred.

Id at 277 (emphasis added). Pursuant to the continuing violation rule, the Presiding
Officer recognized the legal vitality of the alleged Shipping Act discrimination claims for

a Port Authofity’s alleged ongoing violation of the Shipping Act in charges that began fo

accrue over seven years prior to the complaint.’

In NPR, Inc. v. Board of Commissioners of the Port of New Orleans, Judge Klinc
rejected the port authority’s contention that claims were time-barred, agreeing with

complainant NPR that “the Board’s practice in demanding payments over the life of the

? PANYNTJ attempts to rebut Seacon because the Commission ultimately dismissed the discrimination
claims on the merits and, PANYNJ asserts, that the “comments regarding time bar” “reflect a lack of
analysis on confused facts.” (MSJ 17 0.10) The Commission’s dismissal on the merits does not suggest
that the Commission disagreed with the Presiding Officer’s application of the continuing violation rule,
which was clearly described and applied, and required no further analysis. PANYNI’s “confused facts”
critique does not relate to the application of the continuing vielation rule, but relates to whether the facts
were sufficicnt 1o prove the damages, which the ALY noted were unclear and for which he did not award
damages in the initial decision: “To the extent that Seacon's crane terms provided that it had to pay diesel
fuel rates, or rates higher than electricity rates . . . Seacon appears probably to have suffered rate
discrimination, but . . . . Seacon ceased operation at T-25 in July 1988, so that the unbarred fuel disparity
was for a relatively short period, and perhaps was offset by payments or lack of payments by Seacon for
acres less than suitable for container yard operations.” [d at 277.
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cancelled lease constitutes ongoing conduct and that its complaint is therefore not time-
barred. . . .” 28 S.R.R. 1011, 1014 (Mar. 25, 1999) (Kline, ALJ). Judge Kline’s
expression of the law was also clear:
NPR argues, comectly in my opinion, that the Board's praclice in
demanding payments over the life of the canceled lease constitutes
ongoing conduct and that its complaint is therefore not time-barred even
by the two-year statute of limitations set forth in section 22 of the 1916

Act, which is inapplicable, nor by the three-year statule of limitations set
forth in section 11 of the 1984 Act, which is applicable.

28 S.R.R. at 1014.° Pursuant to the continuing violation rule, Judge Kline rejected the
port authority’s argument that an agreement to pay cancellation fees executed outside an
allegedly applicable limitations period would immunize the port authority’s allegedly
wrongful conduct in demanding excessive payments over the life of the cancelled lease.

Id.

In International Shipping Agency, Inc. v. Puerto Rico Ports Authority
(“Intership”), ihe respondent port authority moved to dismiss complainant’s reparations
claims arising out of a lease executed over seven years prior to the complaint. 30 S.R.R.
407, 425-26 (Sept. 17, 2004) (Trudelle, ALJ). The Presiding Officer denied the motion,
expressly applying the FMC’s continuing violation rule 502.63 on the basis that “the
complainant clearly includes allegations of continuing offenses and seeks reparations in

connection with those violations.” Jd. at 425.'!' The Presiding Officer also articulated the

" PANYN] disregards NPR as dicta becausc the “complaint filed in 1998 challenged allegedly
discriminatory payments under Cancellation Agreement signed in 1996, within limitations period.” (MS)
16-17 n.10) But lzbeling a clear proposition dicta, of course, does not mean that a proposition is not
correct, particularly a clear statetnent of the law.

"' Regarding Intership, PANYNJ’s assertion that it “would offer Maher no support [because in Intership),
the complainant alleged that the respondents were in violation of continuin g contractual obligations under
its agreement . . . during the limitations period,” as opposed to challenging that the lease itself violates the
Shipping Act (MSJ 18 n.12), is neither accurate, nor relevant, and 1gnores the crux of the holding that the
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Commission’s position on continuing violations in unique, but similarly clear, terms:
“[t]bere is no competent evidence or rule of law that [a] complaint should be dismissed
because some of the harm occurred before the [limitations period] and fcomplainant]

knew or should have known of the harm.”% 74 at 425.

Under the Shipping Act, the relevant question for a continuing violations analysis
is not whether violations began accruing before a limitations period, but whether
violations of the Shipping Act accrued or continued into the limitations period. Seatrain,
18 S.RR. at 1081-82. The Maher complaint in this procceding expressly alleges
continuing violations, see, e.g., Maher Complaint, IV.A."”> PANYNJ does not, and indeed
cannot, show that PANYNJ’s discrimination against Maher, enforcement of the
discriminatory lease, and other actions or inactions in violation of the Shipping Act

alleged in this proceeding, do not constitute continuing violations of the Shipping Aet.**

“continuing violations™ are the port authority’s failures to comply with its obligations under the Shipping
act, some of which began accruing prior to the limitations period.

*? The rule was similarly applied in Odyssea Stevedoring of Puerto Rico, Inc. v. PRPA, 30 SR.R. 484 (Nov,
9,2004) (Trudelle, ALY). In Odyssea, the complaint alieged continuing violations of the lease, alleged that
enforcement of the lease itself was a continuing violation and that the respondent’s conduct was a
continwing violation. /4. at 503.

" E.g., Maher Complaint, 08-03, IV.A. “Maher secks a cease and desist order and reparations for injuries
caused to it by PANYNI's violations of the Shipping Act, 46 U.S.C. §§ 41 106(2) and (3) and 41102(c),
because PANYNJ (a) gave and continues to give an undue or unreasonable prejudice or disadvantage with
respect to Maher, () gave und continues fo give an undue or unreasonable preference or advantage with
respect to APMI, (¢) has and continues unreasonably to refuse to deal or negotiate with Maher, and (d) has
and continues o fuil to establish, observe, and enforce just and reasonable regulations and practices
relating to or connected with receiving, handling, storing or delivering property.”

" PANYNJ asserts two “facts conceming “new or independent” acts that PAN'YN) inisconceives are
relevant to a continuing violation analysis, but which are not germane. In any event, neither are support
with references to the record for the asserted point of fact, they are principally legal conclusions not facts,
and they are disputed by Maher. PANYNI asserts on page 23 of its mo